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INTRODUCTION

This book is concerned with the problems of private corpora-
tions and their control. By private corporations are meant
associations formed to carry on some business undertaking, and
possessing the attributes of a legal entity. This terminology is
almost identical with that used in the legal and economic litera-
ture of the U.S.A. It is the company limited by shares, the
Société Anonyme, the Aktiengesellschaft, with which we are concerned.
The word *“ control” will cover both the distribution of power
within such corporations and the supervision of their manage-
ment both by their own members and by the public authorities.

It has seemed best to begin by reviewing the evolution of
corporate enterprise both in its economic and legal aspects from
the time when business corporations were exceptional creations
of the sovereign power until they became an important and indeed
a paramount factor in economic life, and next to ascertain what
part they play in our own day. The legal framework within
which they operate is then examined from the point of view of
the more important legislative systems, as set forth in statutes
and illustrated by judicial decisions. By considering what has
been done in former times and what is being done to-day, and
particularly by examining the attitude of public opinion and of
the law towards corporations, we shall be able to find the right
approach to the problems of our own ‘““age of transition”.

In the second half of last century public opinion tended to
favour corporate enterprise, being deeply impressed by its
achievements in railway and canal construction, in industry and
finance; and the law freed corporations from the administrative
fetters which rendered their formation difficult, giving them full
power to settle their constitutions as they thought fit. In con-
sequence corporate enterprise invaded every field of economic
activity, and big concerns were built up through amalgamations
and holding companies. With the formation of such giant
corporations and through the struggle against monopolies and
trustification, the public became conscious of the dangers of
laisser-faire, and at present the trend of opinion is to some extent

against corporate enterprise.
1* ix



X INTRODUCTION

It is our aim to show, by an unprejudiced investigation, that
whereas corporations are indispensable if economic progress is
to be maintained, a number of legislative reforms are required
in order to reinforce public control and to give better protection
for shareholders’ rights. These suggestions will be connected
with an analysis of the British Companies Act of 1948 and of the
recent creation of publicly owned corporations to carry on
nationalised industries in Britain.



PART 1

Historical and Economic Background






CHAPTER 1

THE EVOLUTION OF CORPORATE
ENTERPRISE

1. BUSINESS ASSOCIATIONS IN THE ANCIENT WORLD

There is a strong tendency to seek in antiquity for the roots
of modern institutions, and many writers have claimed to find
precursors of the joint-stock company in ancient days. Though
the facts show that such a belief is erroneous, it is worth while to
summarise what we know of business associations in the ancient
world.

As early as the Code of Hammurabi (2075-2025 B.c.) we find
rules governing the making of contracts by an entrepreneur who
receives money or goods from a financier to be used as capital for
foreign trade. After his return he must account for stock received
and profits earned. The risk of loss by enemy action was to be
borne by the capitalist; the commercial risk by the trader, who
must repay double the amount received if his venture failed.
Curiously, no provision was made for distributing the profits
between the parties in case of success. This, obviously, was
always done by agreement.

The tile-documents relating to such contracts which have been
laid bare by excavations extend over a long period. In some
cases one party was capitalist, one trader; in others two or more
contributed both money and labour. Evidently even at this
early stage two types of association had been evolved: one
resembling the societas, in which all the parties share the risks
both as capitalists and as traders; the other similar to the medieval
commenda, in which one party alone undertakes the management
and bears the commercial risk.

For trading associations in ancient Egypt and Phoenicia there
are unfortunately no materials available (1). We know, how-
ever, that in Greece partnerships were common, even for enter-
prises of colonisation, though there is no evidence that such
undertakings had a corporate character and even less reason to
suppose that they could be compared to joint-stock companies.
But Greek commerce is known to have made use of partnerships
in which one partner furnished the whole capital while the other

3



4 HISTORICAL AND ECONOMIC BACKGROUND

acted as entrepreneur, profits being distributed by agreement
between them.

The Greek city states contracted out the collection of taxes
and excise duties to private persons, generally by the year.
Usually only one person made the contract with the city, his
partners merely contributing a portion of the necessary capital.
Such ““sleeping” participants were under no liability to the State.
We do not know whether their rights and shares were transferable,
nor whether their liability as against the contractor was limited
to the amount of their shares, although limited liability is asserted
by some authors. But the death of a participant did not dissolve
the contract (2).

At Rome partnership was used widely for various purposes.
In applying the rules developed for the contract of societas it did
not matter whether the societas was for profit or for some idealistic
purpose. It therefore resembled the European partnership of
private law as contrasted with commercial partnership, or the
partnership proper of Anglo-American law.

Roman law gave the partners a wide choice in regulating
their relationship. Unless otherwise stipulated the sociz had to
contribute in equal shares both capital and labour, and to share
equally both profits and losses. Some authors have asserted that
societates resembling the commenda were formed, e.g. by bankers.
But since our texts do not deal with such contracts we may
assume that they cannot have been frequent.

The socii were not regarded as agents of each other unless there
was authorisation for the contract. Consequently a socius was
liable as against third parties only if he made the contract him-
self, authorised it in advance or subsequently ratified it. Each
socius was co-owner of the property. The socii were not jointly
and severally liable for the obligations and debts of the societas,
except in some special cases, such as a banking business. But
such liability might arise from express agreement with a creditor,
or by law in cases of tort committed by several sociz. The death
of any one of the socii dissolved the societas, and any of them could
dissolve it at any time by renunciation. The only remedy of
the remaining socii was a claim for damages in case of fraud or
when the renunciation was made at a time disadvantageous for
the societas. The right of renunciation was not affected by
agreement to the contrary, and could be exercised even if the
societas was formed for a fixed term (3).
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Our texts contain several rules relating to partnerships formed
for tax farming or for exploiting State properties, such as mines
and quarries: the societates publicanorum or societates vectigales (4).
The contracts, alternatively called leases or purchases, were
uswally made for a five-year term on the basis of public auction.
We hear of contracts made by all or several of the partners, and
of others made by one person, the manceps or auctor, with whom
one or more other persons participated. Not much is known
of the position of such participants, except that they did not
assume any liability towards the State. In substantial contracts
there were probably many participants; one fragment speaks of
a societas in which a thousand persons may have taken part.
The death of one of the sociz did not dissolve the societas, unless it
were that of the manceps or the socius who managed the contract.
It might be stipulated that in case of death the keres should become
a socius; otherwise he would become a participant without a
share in the management. Whether renunciation was possible
in the case of a societas vectigalis is not clear. The share of a
socius was not transferable inter vivos; whether that of a particeps
was assignable we do not know, though Rostovtzeff asserts that
shares and bonds in societates publicanorum were purchased and
sold at Rome (5). Since we know of no special rule about
resolutions, it is to be assumed that unanimity was necessary.

It has been often asserted, especially in earlier times, that the
soctetates publicanorum had corporate capacity. Actually the texts
say only that the socii of such partnerships might be authorised
to form corporations, to have a corpus. Some Romanists conse-
quently maintain that the societas publicanorum might be either a
societas proper or a corporation, at the choice of the socii (6).
But it is hardly probable, in view of the short terms for which
the contracts were made, that corporations would have been
formed in such cases. It is more likely that these texts relate to
trade associations, resembling guilds, of persons occupied in tax
farming, or to permanent associations formed by financial groups
to find the capital for such enterprises (7).

Under the Empire the collection of taxes gradually became
the duty of the bureaucracy, and only minor and generally local
taxes were leased to societates. Consequently these lost their
importance; but it is probable that tax farming on a small scale
survived, for Byzantine Imperial texts contain references to it (8).

Although Roman law seems not to have known of business
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associations on corporate lines, its attitude to corporations was
not without importance for the evolution of corporation law.
It is recorded that under the Republic associations could be
freely formed without need for the assent of the State authorities.
We find traces of many religious, burial and convivial associa-
tions, and of associations of craftsmen and traders. But we have
little information about them, especially on the question whether
or not they had legal personality. Under the old civil procedure
there is no doubt that associations could not sue, since representa-
tion in legal actions was not admitted.

A Lex Julia, probably of 7 B.c., whose text is lost, required
the assent of the Senate, or in the provinces that of the Governor,
for the lawful formation of associations. Only small associations
of a religious, funerary or convivial character, the so-called
collegia tenuiorum, might be freely formed. An association which
did not secure the necessary assent was illegal. But whether the
approval of itself gave an association corporate status is disputed.
Some authors believe that to acquire legal personality, an associa-
tion had to receive a special concession of corporate status (9g).
Mitteis asserts that it was only after the time of Marcus Aurelius
(A.p. 161-177) that the authorisation conferred juristic person-
ality as a consequence without a special grant (10). If this is
correct, such special concession would have been necessary for
some two centuries after the Lex Julia.

It was long before Roman law accepted the idea that a
corporation as distinct from its members might acquire and own
property. In the case of public corporations there are dicta in
the texts to the effect that things which belong to the State or
to a municipality are nobody’s property, res nullius, since they
belong to the people as a whole or to all the burgesses, and
consequently there is no private property in them (11). In
classical Roman law, however, it is quite clear that a thing
owned by a corporate body is the property of the association
as such, quite distinct from the property of the members. It is
likewise recognised that a debt due to or by a corporation is that
of the corporation and not of its members (12).

Liability on the part of a corporation for torts committed by
its officers or agents was not recognised. In the case of the
actio doli this is expressly stated, on the ground that a corporation
is incapable of committing a dolus (13). In such a case the officers
or agents who had taken part in such acts were alone liable for
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the tort. One text asserts the liability of a municipality for
coercion, but distinguished Romanists hold that this text is to
be understood as being based on the fact that in the case in
question the burgesses took part in the coercion, and the actio
quod metus causa was given for this. In late Roman law a cor-
porate association could probably sue and be sued through its
officers.

Nothing more definite can be said; and it is specially to be
noted that Roman law had no theory of corporate personality.
Some of the texts are in consequence not quite explicit. There
is, for example, one in which the possibility of a common volition
on the part of the burgesses of a municipality is denied : univers:
consentire non possunt (14). The texts do not furnish a firm basis for
the doctrine that under Roman law associations had only a
fictitious existence, though it is maintained that the doctrine of
the ficta persona was already accepted in pure Roman law (15).

We may conclude, then, that the ancient world did not recog-
nise business associations with corporate personality, and that
business life remained individualistic, in so far as private enter-
prise was not prevented by the encroachments of étatisme. ““To
pass from individualism to compulsion was the normal way for
a Greco-Roman community” (Rostovtzeff).

SOURCES

1. Goldschmidt, Universalgeschichte des Handelsrechts (1891), pp. 50-51;
Rehme: Ehrenburg, Handelsrecht, vol. 1, Geschichte des Handelsrechts, § 7,
pPp- 52-67.

2. Rehme, op. cit., § 8, pp. 67-73.

3. Windscheid-Kipp, Pandekten (1906), II, §§ 405~408; Dernburg-Soko-
lovsky, System des Romischen Rechts (1910), 77, 381—385; Buckland, Textbook
(2nd ed., 1932), 177-178; Buckland and McNair, Roman Law and Common Law
(1936), 227-234. ) . , .

4. Cohn, Rémisches Vereinsrecht (1873) ; Kniep, Societas Publicanorum (1896) ;
Mitteis, Romisches Privatrecht, I, pp. 408-414 ; Buckland, op. cit., p. 513.

5. M. Rostovtzeff, Economic History of the Roman Empire (1926).

6. E.g. Jors: Kunkel-Wagner, Rimisches Recht (2nd ed.), p. 75.

7. Buckland, loc. cit.

8. Rostovtzeff, op. cit., passim.

9. From the literature, cf. for the doctrine of special grant Savigny, System,
I1, § Bo, p. 275; Gierke, Deutsches Genossenschaftsrecht (1881), III, § 6, p. 97;
against: Windscheid-Kipp, I, § 60, p. 2; Dernburg-Sokolovsky, § 51, p. 219;
Siber, Romisches Recht (1926), p. 52.

10. Mitteis, Rdmisches Privatrecht, pp. 400-401.

11. Gaius, D.1.8.1.

12. ““nec enim plurium servus videtur sed corporis”, Ulpian, 48.18.1.7. *Siquid
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universitati debetur, singulis non debetur, nec quod debet universitas, singuli debet”,
Ulpian, D.g.4.7.1.

13. Ulpian, D.4.3.15.1.

14. Ulpian, D.4.2.9.3.

15. Cf. generally Buckland and McNair, op. cit., pp. 50-55, and for the
fiction theory Windscheid-Kipp, I, § 57.

2. MEDIEVAL BUSINESs ASSOCIATIONS ON THE CONTINENT OF
EuroPE

Until the time of the Crusades there was little scope for
business associations in medieval Europe. Handicraft and com-
merce were insignificant in comparison with agriculture. For
the industrial products they needed, princes and feudal lords
made use of what could be provided by such of their own bonds-
men and serfs as were skilled in some craft. The small craftsmen
in the towns were mainly engaged in satisfying local needs.
They were organised in guilds which gave their members pro-
tection and secured their existence by the monopolies and
privileges granted to them at the expense of outsiders, while
restricting their activities by rigid rules as to admission to the
guild, the number of journeymen and apprentices permissible,
and so on. Inter-state commerce was scanty, being mostly
restricted to luxuries such as spices, silk and jewellery. It took
place chiefly through fairs.

The backbone of trade and industry was the individual.
Partnerships no doubt existed, especially between near relatives,
but probably played no important part before the close of the
11th century, for the system did not favour associations between
guild members.

With the Crusades trade with the Near East revived and sea
traffic from Italian ports sprang up. Capital began to accumu-
late in Italian cities. Manufacturing enterprises of relatively
large size were established, working partly for foreign markets.
These, like the sea trade itself, demanded larger capital resources ;
and from about the beginning of the 12th century we hear of
partnerships. Many of these were of a new type, generally called
commenda. In these one partner, the tractator (commendatarius),
undertook the management of the venture, and the purchase,
transport and sale of the goods, and was responsible to creditors.
The other partner, the commendator, provided the capital, but
undertook no further obligations or liability. The simplest and
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perhaps the original form of commenda was that with one tractator
and one commendator. Some commendas, however, had more than
one tractator and commendator, and sometimes the tractator or
tractatores furnished a part of the capital, in which case the partner-
ship was called collegantia.

Whether commendas were adopted originally for land or for
sea trade is disputed. Many, established for a single venture,
were dissolved after the goods were sold. But some were made
for fixed periods, several ventures being concluded within the
stated time.

The partnership proper also remained in being. The
medieval partnership or compagnia, however, differed from the
Roman societas in important respects. It gradually became
accepted that any partner might act as against third parties on
behalf of all the others, and could dispose of the common assets.
Furthermore the partners became jointly and severally liable for
the partnership’s debts. The origin of this fundamental differ-
ence is attributed to the German idea of the Gesammt-Hand. It
is not known just how early these principles were adopted ; they
certainly existed in the 13th century.

In seaport towns partnerships for the acquisition and joint
ownership of single vessels also became common, by reason of the
heavy cost of a ship suitable for the Mediterranean trade. The
capital necessary was provided, generally in equal shares, by
several capitalists, often as many as 24. The master of the
vessel, a skilled seaman entrusted with the direction of the
voyage, might or might not have contributed a part of it. Even
more complicated arrangements are on record. In some cases
the vessel was owned by a partnership, the goods provided by a
commenda and capitalists helped to finance the expedition with
loans, either at interest or against a share in the profits (1).

Associations were also formed to procure the necessary capital
for expeditions by the armed forces of Italian cities. The sums
required were relatively substantial, and large partnerships
became necessary. These associations, or maone, were granted
a share in the profits of the expedition. The most famous was
the Maona Giustiniani, formed for the Genoese expedition to the
island of Chios and its subsequent occupation.

The needs of the city-states for loans became so considerable
that the organisation of associations with a numerous member-
ship was necessary to procure them. These associations obtained
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special privileges in the form of the pledging of taxes and other
public revenues for the service of the capital and interest. The
principle was the same as in the case of the maone, but these
associations were often called compere because they were considered
as buying the payments due to the city with the money they lent.

Both maone and compere showed some features of corporate
organisation, and many medievalists assert that they were in fact
corporations; some even consider them as joint-stock companies
in the proper sense. While this is uncertain, we know that one
such organisation, the Casa di San Giorgio at Genoa, created in
1408, became a corporation in the course of time. This was
originally an association of all the creditors of Genoa, and had a
substantial capital divided into equal shares of 100 lire each.
One or more of these shares (loca) might be held. Originally
the association was entitled to interest. Later, however, the city
could not meet the interest charges due to the creditors, for the
net income from the taxes pledged was not sufficient to cover them
fully. An arrangement was therefore made by which the
association renounced its right to anything more than the income
from the pledged revenue, and in consequence the participants
were entitled only to dividends from profits. Beside managing
the taxes the Casa engaged to a certain extent in banking. The
management was entrusted to eight “protectors™, originally
appointed and subsequently elected by the chief shareholders.
Although the number of shares amounted to several hundred
thousand, only 480 participants, i.e. those who owned at least
ten shares, were entitled to be present at the meetings. The
qualification of the “protectors” was ownership of 100 shares;
the members of a larger board (procuratori), eventually numbering
20, had each to own at least 40 shares. The shares were regis-
tered and transferable. Shareholders could demand share
certificates, and from 1456 onwards dividend certificates also,
which could be transferred separately.

The Casa had a long life, being dissolved only after the
occupation of Genoa by France; its winding-up was completed
as late as 1817. It had very few imitators in Italy: the most
noted was the Casa di Sant’ Ambrosio at Milan, formed in
1598. This institution, however, was organised on different
lines, and the real owner was the City of Milan. The City was
liable for the debts of the Casa, and had the right to redeem the
shares.
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Central Europe took no great part in Mediterranean trade;
its goods were transported overland or through northern ports.
Economic activity evolved much more slowly than in the south,
but from the 14th century onwards there was distinct progress.
For Germany especially detailed information is available. The
guild organisation shows the features already mentioned. The
evolution both of commendas and of partnerships proper is note-
worthy.

Whether the evolution of commendas was or was not due to
Italian influence, whether they originated in seaports, and
whether the commenda or the partnership was the original form
of joint enterprise, are all matters of dispute. The fact is that
all the famous commercial, manufacturing and banking houses
were partnerships, most often family partnerships. Sons were
taken as partners by their fathers, and remained partners after
the father’s death. The contracts were mostly for short periods,
say five or six years; they could be, and usually were, repeatedly
renewed. The houses of Fugger, Welser, Imhof and others were
such partnerships based on short-term agreements renewed over
long periods. The Ravensburg company, a partnership formed
in 1380, survived until 1530 on the basis of constantly renewed
six-year contracts.

In seaport towns common ownership of vessels for trade or
transport was well known. Associations of creditors of public
bodies are said to have existed in Germany also, but about them
nothing definite is known.

Organisations of special types arose in the mining industry and
metal trade. Records and by-laws of German mining companies
exist from the end of the 15th century onwards; these show a
gradual evolution from the common ownership of mines operated
by the owners independently in separate seams to the exploita-
tion of the whole mine as a single unit on the common account
for common profit or loss. This evolution was probably promoted
by tax legislation. A fixed portion of the product had to be paid
as taxes, and work must go on without interruption. Failure
to work the seams or to pay the tax involved forfeiture, and the
organisation of the mining company (Gewerkschaft) had to provide
accordingly. The membership share (Kuxe) entitled to a part in
the profits, but imposed the obligation of contributing to recoup
losses. The exploitation was directed by the officers. The
corporate status of these mining associations was a result of later
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developments, but for a long time the members (Gewerke) were
not only under the obligation to make payments (ubusse) when
called upon, and exposed to forfeiture if they failed to do so, but
were also liable to creditors. On the other hand they could
avoid further contributions by abandoning their share to the
company. The shares also became transferable. Thus the
mining associations, originally groups of miners working mines
in common, turned into capitalistic enterprises with corporate
capacity.

In the metal and especially the tin and copper industry, joint
enterprises came into being. Working with relatively large
capitals, they made loans to miners and mining companies, at
the same time contracting to purchase their products. Loans
to public bodies in order to secure trade monopolies for the
company are also recorded. The company traded through its
officers. The members, or participators, could admit sub-
participators who were not in direct relationship with the com-
pany and had rights only as against their principal. The best
known of these companies was the Iron Trading Company of
Steyr, incorporated as late as 1581. Only inhabitants of the
town of Steyr could become members, and the governor was
appointed by the Town Council. The capital, called Hauptkapi-
tal (Leggeld), was divided into shares. The assets of the company
were distinguished from those of the shareholders; the distinction
is not so clear with regard to debts. The officers were bound by
the by-laws to keep proper books of account.

Non-business corporations, both ecclesiastical and secular,
were numerous in medieval Europe. It is asserted, especially
by Beseler, Gierke and others, that corporations, whether town-
ships, other public bodies, guilds or voluntary social associations,
could be formed freely, and by resolution of their members could
obtain corporate status. The doctrine of the German “Fellow-
ship” (Genossenschaft) is based on this assumption. The Church,
however, opposed the free formation of corporations, maintaining
that the creation of ecclesiastical corporations was the prerogative
of the Pope, as earthly representative of Christ. The final
acceptance of this doctrine is attributed to Pope Innocent IV
(1243-1254). It was elaborated by the Canonists, and is based
on the fictitious personality of corporations. Corporations are
not real persons as human beings are; they are merely regarded
as such by a rule of law, to which their existence is due. Rules
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of law can be introduced only by the legislator, and therefore
the sovereign power alone can create corporations. This doc-
trine was eagerly taken up by secular rulers, and it became an
accepted principle that no corporation could be created except
by charter from the sovereign. The acceptance of this thesis
was obviously facilitated and promoted by the influence of
Roman legal traditions as then understood.

SOURCES

1. L. Goldschmidt, Universalgeschichte des Handelsrechts (1891), passim, esp.
PpP. 255—290; P. Rehme: Ehrenberg, Handbuch des Handelsrechts (1913), I,
pp. 101-104; H. Sieveking in J. G. Dillen, History of the Principal Public Banks
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3. JoINT ENTERPRISE IN MEDIEVAL ENGLAND

It is sometimes said that merchants and craftsmen were
already organised in guilds in Anglo-Saxon times, and that guilds
could be freely formed without the need of a charter. It is true
that shortly after the Norman Conquest the “gild merchant”,
an organisation which included both merchants and craftsmen,
appeared in a number of English towns. Later, special guilds
for craftsmen and for wholesale and retail merchants replaced
the gild merchant. Some towns, London probably among them,
never had a special ‘““gild merchant”, but always possessed
separate guilds for the various trades and handicrafts. After the
Conquest we hear no more of the free creation of guilds: a
royal charter was essential. Guilds, however, were undoubtedly
legal entities.

The guild was an exclusive local organisation of the trade
concerned. A trader had to be a member of the gild merchant,
a craftsman of the guild of his craft. Membership carried with
it an exclusive right to exercise the calling within the town limits;
members of guilds of other towns were regarded as strangers.
Guild membership was therefore a valuable asset, and admission
became more and more difficult because of high fees and other
burdensome conditions.

The activities of the members were extensively regulated ; the
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number of their employees and apprentices was strictly limited;
conditions for their employment laid down, and the quality of
goods controlled—the regulation extending in some cases even
to certain aspects of the members’ private lives. The craftsman
carried on his craft with the aid of a few journeymen and appren-
tices, and his capital outlay was small ; he worked mainly for the
local market and for fairs.

The main activities of the guilds were the supervision and
protection of their members. In some cases they also provided
certain facilities, such as the use of trading establishments. Some
guilds bought materials or goods for distribution among members,
or even held pre-emptive rights on certain goods.

The guild system discouraged the evolution of large enter-
prises and tended strongly to preserve equality. In the gild
merchant there was generally a rule giving any member the
right to share in the purchases of any other: the right of the lot.
This state of things did not favour the formation of business
associations, whether partnerships or otherwise, while associa-
tions with non-members were in most cases expressly prohibited.
Yet this form of organisation sufficed to meet all needs over a
fairly long period.

A substantial part of manufacture and commerce, however,
was carried on by foreigners. Many Italian goldsmiths and
merchants, and Flemish and French craftsmen also, lived and
worked in London. The Hansa of Cologne had a permanent
establishment in London from 1157 onwards. Hansas of other
German cities were admitted later, and in 1320 the ‘“Hansards”
occupied the “Steelyard”, which in 1475 became their property.

Increased prosperity brought differences in wealth and position
among the guild members. In London the more prosperous
guildsmen formed the various Livery Companies, and in spite
of the opposition to business associations, partnerships are
recorded from the beginning of the 13th century, among them
some of the commenda type, which later on lost its popularity in
England. Possibly such partnerships were formed by, or under
the influence of, Italian merchants. The normal form of joint
enterprise was the partnership, similar to that of German law.

The strongest factor in the break-up of the guild system was
the evolution of the English wool trade. English wool was in
constant demand on the Continent by reason of its high quality.
As a result sheep-breeding in England increased, and wool
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exports grew. Originally the trade was dominated by German
and Italian merchants, who came to England to purchase the
wool and carried it home in their own ships. English merchants
tried to procure the trade for themselves, but this could not be
managed by the local guilds: a national organisation was
necessary.

This was achieved by the Company of the Staple. Several
towns were designated as “Staples”, and wool could be exported
only from them. Footholds were also established on the Con-
tinent, but their use was interrupted by the frequent wars. The
Company’s claim to have been founded in the 13th century is
disputed, but its charter of 1391 is preserved.

The Staplers had not only foreign competitors to contend
with; they were constantly attacked in England itself. These
attacks were the consequence of endeavours to develop the cloth
manufacture. Not only should the home market be reserved to
English craftsmen and the import of foreign cloth prohibited ; even
the surplus wool should be exported in the form of finished cloth.
These endeavours met with some success: from the 15th century
the export of wool declined and that of cloth increased, in spite
of the strong opposition of foreign governments. The weaving,
dyeing and finishing of cloth could be carried on outside the
towns, particularly in the neighbourhood of rivers. Clothiers
preferred to establish workshops outside the town boundaries, so
as to avoid the strict supervision of the guild and to employ
cheaper labour. Larger and larger establishments grew up, and
the beginnings of capitalistic production appeared as workshops
employed more labourers and entrepreneurs gave out work to
small craftsmen and their families in the villages. The export of
cloth on the other hand demanded a national body similar to
the Company of the Staple. This organisation was the Company
of Merchant Adventurers. The exact date of its formation is not
known; they themselves claimed that it existed as early as the
13th century. Its first known charter was granted in 1407.

This company, like that of the Staple, was a national organisa-
tion. Most of its members indeed were Londoners, and in its
activities their influence prevailed. But there were branch
organisations with some degree of independence in provincial
towns, and their members secured part of the trade.

The Merchant Adventurers carried on a vigorous struggle
both with foreign merchants and with the Staplers, and aimed
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at acquiring the country’s entire export trade. They sought
the abolition of the privileges granted to the German Hansa, and
tried to make the Government prohibit the export of raw wool.
In both aims they were eventually successful. The Steelyard
was seized by the Crown in 1550, and the export of wool con-
stantly diminished. Consequently the Company of the Staple
fell into decay.

But even with the clothiers there were differences. The
Merchant Adventurers wanted to export white (unfinished) cloth,
whereas the clothiers tried to reserve the whole finishing process
for themselves within the country.

These companies, according to the famous definition of
Sir Josiah Child, did not themselves trade, but regulated the
trade with which they were concerned; hence their name of
“regulated companies”. The members traded under constant
supervision and regulation by the Company. The doors of both
companies were open: any merchant could join them on pay-
ment of a fee. Both were national organisations, and members
could enter them without being members of a guild. Their
monopoly gave their members a privileged position and pro-
tection against interlopers. One advantage was freedom to use
the posts on the Continent and the Company’s warehouses.
Lastly, both companies had a corporate status, based upon the
royal charter. There was a common name, a common seal,
perpetual succession and a body of management consisting of
one or two governors and a certain number of assistants.

Both companies owned important assets, including establish-
ments for their members’ use. Each had a substantial income
from entrance and other fees and certain other imposts.

The trading activities of the members were strictly regulated
and supervised, the control extending to the quality of the goods
and the maintenance of trade rules and customs. The companies
also tried to ensure equal distribution of trade, and rules were
drawn up to regulate the quantity of the turnover, the so-called
“stint”. In consequence, partnerships between members were
not favoured ; but they could not be prevented, and the estab-
lishment of groups, mainly for definite occasional ventures, is on
record.
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4. EarRLY TrADING COMPANIES

The discovery of the sea routes to India and America brought
about fundamental changes in long-distance trade. Voyages
became longer and more dangerous. There was the risk of ships
and crews being seized in the frequent wars for maritime domina-
tion. Piracy was rampant. The adventurers had to protect
themselves and their goods against the attacks of native princes
and the violence of their subjects. The ships had to be armed,
and fortified trading posts built and maintained.

Clearly, neither individual merchants nor even partnerships
could meet these contingencies. Stronger concentrations of
material power were necessary, if only because the capital
invested in an expedition was locked up for a much longer time
before goods obtained in the East or in America could reach the
home ports and be sold or distributed. But the ways and means
adopted to this end differed widely.

The two powers which originally dominated the African,
Indian and American trade—Portugal and Spain—produced no
new forms of capital association, but tried to solve the problem
by engaging the aid of the State. Portugal’s trade with Africa
and India was until 1577 a State monopoly. The State provided
not only for the protection of convoys by armed vessels, and the
erection and manning of fortified posts, but also for the purchase
of goods, their sale or barter for colonial products, and the sale
of those products on arrival. From the beginning the productivity
of this State monopoly was hampered by the peculation of
officials and of the captains and crews of the vessels, and the
expeditions incurred large losses.

Private commerce, which had always been free to Brazil, was
generally allowed in 1577. But the improvement expected did
not come about. Numerous associations for this trade came into
being after 1577, none of them on a large scale; their legal struc-
ture was similar to that of the Italian maone.

In Spain trade had always been left to private enterprise,
though subject to State control; private ships were not allowed
to sail unaccompanied. They had to call at designated ports,
where convoys consisting of both State-owned and private ships
were formed, and escorted by armed naval vessels. Commerce
with the Spanish colonies was mainly carried on by partnerships
on the old and familiar lines. There was a strong infiltration of
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foreign capital not only into overseas trade but also into the
Spanish mining industry. The part played by German firms
such as the Fuggers and Welsers was prominent, especially in
mining.

In the United Provinces quite another line was taken. Here,
until theend of the 16th century, tradeand shipping, includinglong-
distance sea trade, were in the hands of individuals and partner-
ships. The strong individualism of Dutch merchants and sailors
was opposed to co-operative organisation. In the herring fishery,
however, there had long existed a system of control by repre-
sentatives of the various fishing towns. This state of things,
and individual competition, could not be maintained in the field
of overseas trade, where in the last quarter of the 16th century
Dutch traders played a growing part.

The first company trading to the East Indies, the Companij
Werre, was created in 1594. Soon after some ten others were
formed, six of them in Amsterdam. All were in keen competition
with each other. The disastrous effects of excessive rivalry called
forth within a few years a strong tendency to end competition
by amalgamation. The six Amsterdam companies formed a
union, but this was of no avail ; the States-General had to inter-
vene, and under their direction the Dutch East India Company
was formed in 1602. This Company, unlike those created since
1594, the so-called woor compagnien, whose business was taken
over by the new Company, had corporate status from the begin-
ning.

Although the Company had a single capital, its business was
carried on by six territorial chambers among which the capital
was divided. They fitted out ships, bought goods for export and
bore the cost of voyages. The ships had to return to their original
ports of departure and to sell the goods there.

The Company itself, the central administration, supervised
and co-ordinated the activities of the chambers. They could
negotiate with foreign princes, build forts, equip troops, and so
on. From the start the Company had not only the monopoly
of trade with the East Indies, but some degree of governmental
power with regard to negotiations with native princes, the erection
of fortified posts, the maintenance of armed forces and the exercise
of jurisdiction. The division of powers between the Company
and the Chambers made management difficult. Each Chamber
had its separate administrative body, consisting of the chief
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participants, the so-called bewinthebbers, but the appointment of
directors was until 1622 in effect in the hands of the provinces,
and as regards Amsterdam of the City Council. The administra-
tion of the central organisation was entrusted to 17 Masters,
and it was provided that although each Chamber paid dividends
separately to its shareholders, these must always be at the same
rate.

This complicated system of management could not have
worked successfully if the Chamber of Amsterdam had not had a
final power of decision, and if the chief participants had not
been closely connected with the Government of the State. In
the Chambers the bewinthebbers, and in the central body the
17 masters, had almost unlimited powers. For the individual
rights of shareholders there was little protection. The amount
of share capital was not fixed; in actual fact, however, the
Company’s capital of 6,000,000 guilders remained unchanged
throughout its two hundred years’ existence. But the shares
were not equal. Thus in the Amsterdam Chamber the par
value of some shares was 60, of others 60,000 guilders. Shares
of 3000 guilders were common.

The shareholders were at no time liable to third parties for
the Company’s debts and obligations. The bewinthebbers were
expressly relieved from liability in 1617. The separation of the
Company’s capital and assets from those of the shareholders was
made clear from the beginning.

The original charter, which was for 21 years, was repeatedly
renewed. In view of this short term it was provided that the
shareholders might leave the Company after the first voyage; the
accounts, however, were to be made up only after ten years. In
1611 certain shareholders did in fact demand the return of their
shares, but this was refused by the bewinthebbers, who argued that
a large part of the capital was sunk in fortifications, ships, arms,
and munitions, and could not be repaid without detriment to the
Company, and said that shareholders who did not wish to remain
in the Company should sell their shares. It is clear proof of the
power of the management that this view prevailed.

The original charter did not define the profits, and only in
1623 was it agreed that dividends were to be paid only out of
profits. In fact dividends were paid out of the net balance in
hand, and the strict notion of profits was never grasped or
followed in keeping the books. The chief participants were the
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only shareholders who could influence the appointment of
bewinthebbers, and they were therefore in actual control of the
Company. The whole structure was strongly aristocratic in
character.

The East India Company was followed in 1616 by the
Noordsche Company for the Baltic trade, and in 1621 by the
West India Company. In the case of the latter political and
military ends were strongly stressed from the first: 50 per cent.
of the capital was provided by the State, and one of the 19
directors had to be nominated by the States General.

Neither in industry nor in other branches of trade did cor-
porate enterprises come into being. Banking was dominated
by the Bank of Amsterdam, a municipal undertaking which
acquired a position of national and in some respects international
importance. Shortly after the erection of the Dutch East India
Company, however, its shares were dealt in briskly on the
Amsterdam Exchange. These dealings, and those in certain
State bonds, display quite modern features, with bull and bear
operations, and the government repeatedly felt a need to take
steps to prevent exaggerated speculation. The first prohibition
of trade in futures in respect of East India shares was enacted
as early as 1610.

Some moves towards the creation of corporate enterprises
were made in France at the end of the 16th and in the first decade
of the 17th century, mainly in connection with the colonisation
of Canada and the West Indian islands. Companies were also
formed in French ports for trade with Africa and the Levant.
But these enterprises were short-lived and met with little success.
They were not popular with French merchants, and Government
interference was not fortunate.

As an outcome of the energetic policy of Colbert, the French
East India Company was formed in May 1664 and the West
India Company in August of the same year. These companies
were granted exclusive trading rights, and Colbert took care to
promote them by vigorous propaganda. But the response was
unsatisfactory. The capital of the East India Company was in-
tended to be 15,000,000francs, but up to 1668 only 7,400,000 francs
had been raised, and of this only 3,200,000 francs was met by
private subscriptions. Most of the subscribers were aristocrats,
courtiers and officials, particularly intendants and tax-collectors
(fermiers). Even the judiciary, the Parlements, were induced to
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take up shares; but mercantile circles were reluctant to take part.
Despite all pressure, subscriptions, other than those of the Crown,
by 1677 had hardly reached 5,000,000 francs. The position
with regard to the West India Company was similar if not
worse. Up to 1669 only 5,522,345 francs had been raised, and
of this the King had contributed 3,026,545 francs. The amount
taken up by merchants was insignificant.

These two companies were organised on similar lines to the
Dutch East India Company, but Government influence was
even stronger. Their affairs were managed as if they were
Government departments. Inanother company, the New Guinea
(1684), the King reserved the right to choose the shareholders.

By 1684 the original capital of the East India Company was
lost. It was reorganised, but even so it met with little success.
The West India Company could not maintain its monopoly
against interlopers and foreign competitors. Its winding-up
began in 1672, and resulted not only in the total loss of the
capital but also in a substantial deficit, which had to be made
good by the King.

The success of the Senegal Company, formed mainly for the
slave trade, in 1673, and of certain minor ventures was small or
even negative. The mercantile element in France was hostile
to the companies and tried to defy their monopolies ; French
industry was carried on by individuals or family firms. The
Ordonnance of 1673, the first French legislation on commercial
matters, gives detailed rules for the Société en Commandite, but does
not even mention companies.
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5. ENcLISH CHARTERED COMPANIES

England’s trading and colonising activities were marked by
the part played by private daring and enterprise. It was not
the Government, but private adventurers, who took the initiative
in seeking new sea communications. The organisers of merely
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mercantile expeditions had to provide out of their own resources
for the protection of ships and cargoes, and in repelling the
Spanish Armada in 1588 armed merchant vessels and their crews
took a prominent share.

Whereas on the Continent the Government had to bear a
considerable part of the risks of trading companies and to sub-
sidise them heavily, the English Government exacted financial
help from them by way of loans. Yet the position of English
commerce and colonisation in the 16th and 17th centuries was
very difficult. England had not only to overcome natural
obstacles, but also to compete for a place in the sun with the
well-established maritime and colonial powers of Portugal and
Spain, the ascendancy of France and the mercantile strength of
the Netherlands. It was too hard a task for isolated entre-
preneurs: united effort was essential.

True, there were the regulated companies. Nothing pre-
vented their members from forming groups for special ventures,
and this could also be done outside their ranks. Such groups
were formed in the 16th century both for privateering and for
ordinary mercantile expeditions.

The privateering ventures of Frobisher and Drake were under-
taken by groups consisting of several capitalists and sailors. For
example, merchants contributed to the capital of Drake’s expedi-
tion of 1557, and took part in the venture with Queen Elizabeth,
Drake himself, and his friends. The distribution of the profits
was made, after the deduction of wages and of due provision for
the refitting of the ships, in proportion to the contributions in
vessels and crew.

The same practice was usual with wholly or mainly mercantile
expeditions. Groups consisting of a number of merchants or
other capitalists jointly provided the capital, both in vessels,
wages and provisions for the crew, and the goods for sale or
barter. After the expedition’s return the goods which had been
purchased or gained by barter were distributed or sold, expenses
were defrayed, and the profit or loss divided in proportion to the
share of each member. In some cases this was found not to be
sufficient. The adventurers sought for a more stable form of
organisation, and this took a new form—the incorporated joint-
stock company.

Whether this evolved solely from English sources is a matter of
dispute. There is much to be said in favour of this theory; on



THE EVOLUTION OF CORPORATE ENTERPRISE 23

the other hand, to assume that they had not heard of the Casa di
San Giorgio and similar institutions would be to underestimate
the knowledge and experience of 16th-century English merchants.
In any case, in the second part of the 16th century this new form
of organisation began to emerge in England. It is a company
with a permanent existence, to which the members contribute the
stock, which becomes the company’s property ; the trade is carried
on by the company on its own account. So long as the company
existed its members, the shareholders, could claim only an
appropriate part of the profits, the dividend.

This definitive form, however, evolved but slowly. In many
cases the company was only a framework, within which joint
stocks were constituted for single ventures and were wound up
after the ships had returned and the whole proceeds been divided.
In this form the company was a transition stage from the regulated
to the business company, the only difference being that the
venture was carried on by the officers in the company’s name
and participation was free, depending only upon the contribution
of capital, or at any rate was subject to far fewer restrictions than
in the case of regulated companies.

Its emergence did not put an end to regulated companies.
They struggled vigorously for survival, although in their old field
their monopolistic rights were constantly being restricted and
were eventually abolished. The Merchant Adventurers survived
up to the rgth century, their post in Hamburg existing until
the city was occupied by the French in 1807. The Russia Com-
pany also, formed in 1553 by London capitalists with a stock of
£6000 for the opening-up of the North, and incorporated by
royal charter in 1555, was after many vicissitudes converted
into a regulated company in 1669. The same fate befell the
Levant Company. After the grant of two charters, one in 1584
for the exclusive trade with Turkey, the other in 1583 for the
monopoly of the import of currants, Candia wine and oil, it
collapsed in 1588-9. In 1592 a new charter was granted, seem-
ingly on a joint-stock basis, but in 1605 a regulated company was
definitely established. The Eastland Company, incorporated in
1579 for the Baltic trade, was throughout its existence a regulated
company. The various African companies alternated between
the two types. On the other hand the East India Company,
incorporated at the end of 1600, was always a joint-stock com-

pany, as was the Hudson Bay Company, formed in 1670.
P.C. I—2
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It is usual to speak only of the companies for overseas trade
as the first chartered companies, but at a very early stage joint-
stock companies were formed for mining. The first were the
Society of the Mines Royal, formed by indenture in 1561, and
the Mineral and Battery Works, formed in 1565. Both companies
were incorporated by royal charter in 1568 as “The Governors
Assistants and Society of the Mines Royal” and ‘““of the Battery
Works” respectively.

In 1606 the first colonisation company on a joint-stock basis
was formed, and was followed by a number of similar under-
takings and land companies.

Industrial companies—outside the extractiveindustries—appear
only after the Restoration, and the first incorporation of a water-
supply company, the ““ Governor and Company of the New River
brought from Chadwell and Amwell to London”, took place in
1619. The creation of the Bank of England followed in 1694.

The formation of a joint-stock company with a corporate
existence was held to require an act of the Sovereign, a royal
charter. This was in accordance with the doctrine prevailing
for all secular corporate entities.! The position was influenced
by the question of monopoly. The foreign trading companies
aspired to and were granted the right of exclusive trade, and
many of the other companies enjoyed or sought some degree of
monopoly. The strong feeling of Parliament and public opinion
against monopolies extended to companies. Coke held that
monopolies granted by the King without the consent of Parlia-
ment were void at common law. This was enacted in 1623 by
the Statute against Monopolies.2 The Crown maintained that
the Act did not apply to trading companies, and its provisions
afforded some basis for this view; but Parliament finally pre-
vailed, and although the charter of the East India Company was
repeatedly renewed without Parliamentary assent and its validity
unsuccessfully challenged,? in 1698 the settlement was made by
Act of Parliament.# The charter of the Hudson Bay Company
was confirmed by Parliament in 16go.

The legal position thus was that whereas the creation of
companies was covered by the royal prerogative, and the issue
of a charter was required even if an Act of Parliament authorised

1 See §§ 2 and 3. 1 21 Jac. I, c. 3.
3 East India Company v. Sandys, State Trials X, pp. 372-554.
4 9 & 10 Will. 111, c. 44.
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the issue, the Crown could not by the charter confer any monopoly
for which Parliament’s assent had not been obtained.

The agreement of the prospective shareholders to form a
company was not, of course, sufficient in itself. Unless a charter
was obtained and the company incorporated, its position was
that of a partnership. s

In the case of the early chartered companies the number of
shareholders was small. We have examples of companies whose
capital was divided into go shares. Those who embarked on
the formation of companies seem as a rule not to have wished to
secure the co-operation of a great number of persons. Even when
a need for additional capital arose, this was procured not by the
issue of additional shares but by calls; i.e. the shareholders had
to increase their contributions, and the splitting of shares was
common.

The idea of the corporate entity evolved so rigidly that no
liability on the part of the shareholders for the company’s debts
was considered possible. As a result it was held that if a company
became extinct and its reserves exhausted, creditors could not
maintain actions against the shareholders. On the other hand
the company itself could make calls and request additional pay-
ments in excess of the par value of the shares.

Under the influence of the doctrine of perpetual succession
it was held that a company’s existence cannot be subject to a
time limit. A company was ‘“immortal”, as Coke said. But
Acts of Parliament frequently limited the charters whose issue
was authorised.

A company once incorporated, whatever its purpose, was held
capable of any contract. Restrictive provisions in the charter
were considered inoperative. The Crown could of course make
the Charter forfeit in the event of its violation and dissolve the
company; but the validity of contracts would not be affected.
In the case of statutory companies, i.e. those created by Act of
Parliament, the opposite was held.

There was no general law for corporations. Each was
governed by its own charter according to its special circumstances
and requirements. Some features, however, were typical. At
the head of the company there was always a governor with a
deputy, or two governors, as well as 12, 18 or 24 persons called
at first assistants and later directors. All these officers had to be
shareholders.
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In the case of the earlier companies we know little about
general meetings. At the beginning of the 17th century, especially
in the case of the East India Company, general meetings took
place for the election of the governor, his deputy and the directors,
and for passing fundamental resolutions. There were also rules
establishing a minimum holding as qualification for a vote, and
limitations of voting rights. Thereafter general meetings are a
regular feature of company life.

The autonomy of companies in regulating their organisation
and activities gradually became recognised. They could enact
by-laws within the limits set by the charter; by-laws containing
provisions contrary to the charter were held void. The shares
of chartered companies were transferable unless the charter
prohibited transfer. Complaints of speculation—gambling in
shares and stock-jobbing—appear frequently about the end of
the 17th century.

To obtain a royal charter was no s1mple matter, and where
the assent of Parliament was necessary the difficulties were even
greater. It is therefore not surprising that in many instances
joint-stock companies were formed without a charter. The
shareholders formed the company by a deed establishing the
capital and its division into shares. The company’s organisation
as to its governing body and general meetings was generally the
same as with chartered companies. Shares could be transferred
inter vivos or as hereditaments. In other words the deed provided
that purchasers of shares, legatees or personal representatives of
deceased holders were to be accepted as shareholders.

The unincorporated company was given a name in the same
way as the chartered one. The governor and the directors or
managers contracted on its behalf just as in chartered companies.
There were, however, fundamental differences. A chartered
company could sue and be sued. An unincorporated one had
no locus standi before the court; the members alone could sue and
be sued. Similarly the shareholders of an unincorporated com-
pany were jointly and severally liable for all the company’s
obligations and debts.

Surprisingly enough, in spite of these drawbacks quite a
number of unchartered joint-stock companies existed. As long
as they prospered, the difficulties could somehow be overcome.
But if the venture failed, serious personal tragedies followed.



THE EVOLUTION OF CORPORATE ENTERPRISE 27

THE EAST INDIA COMPANY

The original charter of the East India Company was granted
by Queen Elizabeth on 31 December 1600. The Company was
granted a monopoly of the East Indian trade in both directions.
The members incorporated by the charter numbered 218, and
a capital of £30,000 was subscribed. But this stock had no
continuity ; it was subscribed for the first voyage only, and after
the return of the ships the proceeds were distributed, and a new
subscription opened for the second voyage. This close likeness
to the regulated company was seen in other respects also; thus
it was felt that the members should be merchants. Every mem-
ber, apart from the subscription, had to pay a fee on admission,
but for sons and apprentices of members this was merely nominal.

In one way alone was the Company’s framework permanent:
the list of members was fixed.

There was a permanent board, consisting of a governor and
the usual 24 members; in this case it was originally called a
Committee. The Company’s working capital, however, had to
be subscribed and paid for each individual venture which involved
sending groups of ships laden with goods and bullion to the
East Indies. This system, in spite of the great difficulties it
involved, was maintained for 12 voyages, until 1613. There-
after, to avoid these difficulties, a joint stock was formed for
several voyages. The first of these joint stocks lasted for four
years, the third (1632) until 1642, when the fourth was formed.
Though this system was an improvement, difficulties remained.
In 1633 five independent ventures in various phases were in
existence simultaneously. It is a sign of the Company’s con-
servatism that in spite of all the difficulties in management and
accountancy the “New General Stock”, namely a permanent
capital, was not introduced until 1657.

The capital was fixed at £369,891, divided into shares of at
least £100. In 1682 this capital was doubled by the issue of
bonus shares. Beside the Company’s capital and credit it con-
stantly operated with large borrowed sums. The later issues of
capital were made by public subscriptions, and the new funds
mostly used to provide loans for the Government, of which there
was constant need.

It was laid down in 1661 that the ownership of £500 stock
gave a vote. To restrict the power of the large shareholders,
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there was a movement to limit the maximum holding of a single
shareholder to £1000. But this was not done, and we hear of
individual holdings of £16,000 to £18,000. After a long struggle
the charter of 1693 provided that in the case of large holdings
there should be one vote for each £1000 up to £10,000, so that
no shareholder should have more than ten votes. Many of the
shares were held by foreigners, especially Dutch capitalists. The
profits of the traders, and those of the Company after the formation
of the permanent fund, were considerable, but varied according
to the state of trade and the international situation. The opera-
tions and prospects of the Company gave rise to violent specula-
tion, for the shares were transferable and the admission fee was
greatly lowered so that it in no way hindered dealings in shares.

Provisions for rotation on the board, as adopted in the charter
of the Bank of England, were never applied, and some governors
and directors held office for long periods. The directors’ fees
were relatively small (£50). They were increased on the
amalgamation to be mentioned shortly, but only to £150 yearly.
Nevertheless the position of director was coveted; it afforded
special advantages in trading, as well as opportunities for valuable
patronage.

Although the Company’s charter was renewed after the
Restoration and maintained after the Revolution of 1688, its
position was insecure. It had to face a great deal of hostility
because of its monopoly. The “interlopers”, the independent
traders who attempted to do business direct with the East Indies,
managed to win over a considerable part of public and Parlia-
mentary opinion against it. The Act 4 & 5 Will. and Mary,
c. 15, s. 10, imposed a tax of 5 per cent. on the value of its stock,
the first quarterly payment falling due on 25 March 1693. The
secretary of the Company postponed payment of the instalment
until the last day, but that day was an official holiday and the
Exchequer was closed. In consequence the Company’s charter
became subject to forfeiture. After lengthy negotiations the
charter was renewed, but with considerable alterations.

Shortly after, danger arose from another direction. The
Company’s opponents, dissatisfied shareholders, interlopers, and
would-be investors in the East India trade, began an agitation
against it. But the result was not to set the trade with India
free; by making use of the Government’s financial need, the
competitors secured a new monopoly for themselves.
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An Act of 1698 ! authorised the issue of a loan of £2 millions,
the subscribers to which were to be incorporated in a general
society for trade with the East Indies. This general society was
to be a regulated company, with the proviso that its members
were entitled to form one or several joint-stock companies.
£1,662,000 of the loan was subscribed by a new company, the
English Company for the Trade to the East Indies, £315,000 by
the old Company, and £20,000 by independent traders.

The charter granted to the old London Company was to
expire in 1701, after which the London Company was to have
only the right to trade up to the amount of their share in the
loan, i.e. £315,000. The English Company had no right to
trade at all until 1701, but thereafter it might export up to a
value of £1,662,000. But the trade was not extensive enough
for this sum, and therefore the position of the English Company,
in spite of the large amount it had lent to the State and the
powerful patronage it enjoyed, was not a favourable one. Having
no working capital, it had to secure funds by calls; furthermore,
the trade could not be expanded sufficiently to produce favour-
able returns. These circumstances led in 1702 to an agreement
between the two Companies which resulted in joint management
and pooling of the trade—one of the first instances of a trading
combination—and after 1709 they were completely amalgamated,
the shareholders of both receiving shares in the United East India
Company. This is the first known case of a merger in the history
of company law.

The well-known events of the 18th century fundamentally
transformed the Company’s character. It became the centre of
administration of a vast empire; its trading operations were
thenceforth of secondary importance compared with its govern-
mental and administrative activities. It came also more and
more under the influence of Parliament and the Government.
In 1814 it lost its monopoly of the East India trade, in 1834 that
of the China and tea trades. As early as 1769 the maximum
dividend was fixed at 12} per cent. In fact, however, the Com-
pany was unable to pay this dividend, and lost much of its
character as a profit-earning body. After 1834 its participation
in trade and shipping became more and more insignificant, and
after the Mutiny of 1857 it ceased to exist.

1 g & ro Will. ITI, c. 44.
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THE HUDSON BAY COMPANY

The Hudson Bay Company is remarkable for its long life;
chartered in 1670, it is still operating to-day. Its charter was a
present to Prince Rupert, the Royalist partisan, who joined with
17 incorporators: these had to furnish the capital. Prince
Rupert received bonus shares—to use a modern expression—and
became the first governor of the Company.

The Company was partly a trading, partly a colonising enter-
prise. The chief attraction of the promotion was the fur trade
with the Indians, and the Company was granted ‘“‘the sole,
exclusive right and fishery with and throughout the lands watered
by streams flowing into the Hudson’s Bay”, and also received
full dominion over these territories.

Commercially the Company enjoyed success from the begin-
ning; posts were established and a brisk trade grew up. But it
had to endure much from French competition and as a result of
the wars with France. After the British conquest of Canada this
danger passed, but Canadian traders replaced the French as
competitors, and later formed the North-West Fur Company of
Montreal. In 1821 the two companies amalgamated, and
received an exclusive trading licence for the west and north-
west hinterland of the old territory. This licence was prolonged
in favour of the Hudson Bay Company for 21 years, but in 1859
was not renewed, and the Company’s monopoly came to an end.
Ten years later the Company surrendered its governmental
rights and the territory of Rupert’s Land, receiving compensa-
tion therefor, but retaining its trading posts as well as certain
real property. A new life began under a régime of free com-
petition, and especially from 1919 onwards the Company met
with such success that both the volume and the profits of its
trading greatly surpassed those of the period of its monopoly.

THE BANK OF ENGLAND

The Bank of England owed its foundation to a national
emergency. The country needed money to carry on the life-
and-death struggle with France and, after other schemes had
failed, a plan was evolved to borrow 41,200,000 from such
persons or bodies as were prepared to take shares in the Bank
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of England in return. By 5 & 6 Will. and Mary (1694), c. 20,
the Crown was empowered to appoint commissioners to take up
subscriptions, and if the amount, or at least a moiety thereof,
were subscribed, to incorporate the subscribers into “one body
corporate and politick” under the name of ‘““the Governor and
Company of the Bank of England”. The subscribers might be
either British subjects or foreigners or corporations.

Each person or corporation might subscribe any sum up to
£20,000, but until 1 July 1694 not more than £10,000. Since
the whole capital had been subscribed by then, £10,000 was in
practice the highest subscription. Actually the Bank had 1520
subscribers whose subscriptions ranged from [25 to (10,000,
the average being about £764. On subscription 25 per cent.
was to be paid in cash, and the remainder at call under penalty
of forfeiture.

Under the powers given by the Act a royal charter was
issued on 27 July 1694. This incorporated the subscribers into
the corporate body of the Bank of England under the royal
prerogative.

The money subscribed was to be lent to the Government.
The sum of £1,200,000 was to be called and taken as the common
capital and principal stock of the Bank, the sums paid by the
subscribers representing shares in its capital.

The Act and Charter gave the Bank the character of a legal
entity with perpetual succession and with capacity to acquire
and hold any kind of property. But since the formation of the
Bank was regarded as an emergency measure, its powers and
capacities were subject to substantial limitations. Its privileges
were to last up to 1705 ; thereafter the Government reserved the
right to repay the amount after ten months’ notice, whereupon
the Bank’s existence should ‘““absolutely cease and terminate’.
The Bank was forbidden to lend any further amount to the
Government without the assent of Parliament. Actually the
loan of £1,200,000 was never repaid and the charter was from
time to time renewed, generally with an increase of the loan
and a corresponding increase of capital. In 1816 the capital
was increased to £14,553,000 in connection with a new loan.
The loan was at interest, and at first several specific State revenues
were set aside for its payment. In course of time these provisions
became obsolete, and the interest was charged to the general
Budget.

®
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It was intended from the beginning that the Bank’s operations
should not be restricted to lending the fixed amount to the
Government, but that it should do other business. But here too
there were noteworthy limitations. It was prohibited from all
“trading in goods, wares or merchandise” except for the sale of
goods pledged with the Bank as collateral for unredeemed loans,
and for the sale of real property under the powers given by the
Act and the Charter. Its business was restricted to the buying
and selling of bullion and dealing in bills of exchange. Borrowing
powers were also restricted, in the first place to the amount lent
to the Government, and later to the amount covered by the
subscriptions on the stock.

The Charter further provided that the shareholders of the
Bank in general meeting, called the General Court, might make
by-laws. The original by-laws were accepted by the General
Court on 25 December 1694. These by-laws might not contain
provisions contrary to the Charter.

Foreigners made considerable use of the possibility of sub-
scribing and of becoming shareholders in the Bank, and for a
fairly long period foreign persons and bodies retained substantial
holdings. The shares were transferable, and the Charter pro-
vided that the Bank must keep a transfer book for registration
of the original and later shareholders.

From the start lively dealing in the shares took place, with
violent fluctuations of price, and they were objects not only of
investment but also of speculation. These speculative transactions
were fairly extensive, and we learn that in 1695 Sir Charles
Duncombe sold £60,000 nominal of bank stock. Since his name
does not appear in the Bank’s books, he must—if the story be true
—have acted through stockbrokers or nominees, in which case
the use of nominees is not of such recent origin as is generally
supposed. These speculations led to the provision of 8 & g Will.
III, c. 20, s. 34, that sales and agreements for sale of the
Bank’s shares should not be valid unless registered in its books.
In course of time, as the Bank took on the character of a
permanent national institution and foreign stockholders gradually
disappeared, the holdings became more stable, and in 1913 the
Bank had 12,804 and, in 1944, 17,025 stockholders with an
average holding of about L1161 and £859 respectively. No
later data as to dispersal of ownership have been published.

For the management of the Bank’s business there were a
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Governor, a Deputy Governor and 24 Directors, these constituting
the Court of Directors. Both Governors and Directors were to
be British either by birth or naturalisation. They were to
qualify for office by holdings, in the case of the Governor of
£4000, in that of the Deputy Governor of £3000, and in that of
the Directors of L2000 each. These provisions remained valid
until the Bank was nationalised in 1946.

It was obvious that the Bank needed a regular staff to carry
on its business, but the leading power and direction were meant
to be vested in the Court of Directors, and although in course
of time the staff of the Bank greatly increased (it has to-day some
4000 employees), yet on the whole not only the determination of
policy but also the main executive direction are concentrated in
the hands of the Court of Directors to a far greater degree than
is the case with other great corporations. But a main idea of
the Act and of the Charter was that the Bank should not be an
instrument in the hands of a small clique, and it was therefore
provided that election of Governors and Directors should take
place yearly, not more than two-thirds of the retiring Directors,
that is, 16 out of 24, being eligible for re-election. This provision
was strongly resented by the Bank. But not until 1872 was this
quota raised to seven-eighths, or 21, and the restriction was
finally abolished only in 1896.

In respect of the Governors there was no such restriction.
But in practice the Governor and his Deputy were elected from
among the Directors, and as a rule a Governor could be elected
only after having served for two years as Deputy Governor.
After two years as a Governor he had to retire, but in several
instances ex-Governors subsequently served as Directors. Apart
from the period of formation, when the Governor served for three
years, and during the war of 1914-18, when the then Governor
had a service of five years, there were only two exceptions: in
the 18th century Sir Richard Heathcote was re-elected after an
interval for a second two-year period, and from 1920 until 1944
Mr.—later Sir—Montague (Lord) Norman was re-elected con-
tinuously for 24 years.

The two Governors and the Directors were required to declare
on oath that they held the necessary qualifying shares in their
own right, and that they would perform the duties of their office
to the best of their skill and ability. All dealings with the Bank
in which they were interested must be disclosed to the Board or
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the Committee, failure to do so being made a ground of dis-
qualification for office.

Although the Court of Directors was intended to meet once
a week, it immediately became clear that it would not be advisable
to deal with all matters in full session,which required the presence
of at least 13 members, including one of the Governors. The
original Charter therefore provided for the formation of com-
mittees or sub-committees of the Court. The most important
of these were and still are the Treasury Committee and the
House Committee. Beside these, special sub-committees were
appointed on various occasions to deal with special matters.

The Charter provided that the fees of Governors and Directors
were to be fixed by the General Court, i.e. the shareholders in
general meeting. The first resolution fixed the annual fees of
the two Governors at £200, and those of the Directors at £150.
These amounts remained unchanged until 1804, when they were
doubled, becoming [£400 and £300 respectively. The next
increase, raising the salaries of Governors to L1000 and those
of Directors to £500, was not granted until 1882. Ten years
later the salary of the Governor was increased to £2000 and
that of the Deputy Governor to £1500. No later information
has been made public, but it would seem that these disproportion-
ately low salaries have now been substantially increased.

The General Court had very wide powers under the Charter.
It chose the Governors and Directors and at first even the staff,
though the latter practice later became obsolete. We have seen
above that salaries depended upon the resolution of the General
Court ; the payment of dividends also depended upon the share-
holders’ assent.

From earliest days only the shareholder with a holding of
at least £500 had a vote, and to exercise his voting rights he had
to declare on oath that his shares were held in his own right
and not in trust for any other person. Each shareholder had
but one vote whatever the amount of his holding.

The General Court was to meet four times a year. Dividends
were to be paid half-yearly, and two of the General Courts were
held to pass a resolution as to dividends. In course of time it
became usual to hold only two General Courts each year.

By the Charter nine shareholders were entitled to demand the
calling of a special General Court. Should the Governors not
call a meeting within ten days, the nine shareholders had the
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right to call it themselves on ten days’ notice, whereas the ordinary
meetings under the Charter were to be called at two days’ notice.
Voting at elections was in writing.

Both for elections and for other matters a ballot could be
demanded. If the subject of the Special General Court was a
complaint against one of the Governors or Directors, two meetings
were prescribed : one for discussion, the other for resolutions.

The governing idea behind these provisions was that the Bank
should not become the exclusive domain of a small clique; in
practice, however, the General Courts usually accepted the pro-
posals of the Court of Directors. Even the elections generally
called forth no emotion, although on several occasions attendance
was large and, in times when the Bank was in the foreground of
political struggles, there were often contests. The original
Charter contained a very interesting provision in this connection :
the Governors and Directors were to refrain from influencing the
elections under penalty of disqualification for office. It was later
enacted that only shareholders of more than six months’ standing
should have voting rights; this amendment was strongly resented.

Save for elections, modifications of the by-laws, increases of
loans to the State and consequently of the Bank’s capital, the
main business of the General Courts concerned resolutions on
dividends. By the Charter dividends might be paid only out of
profits, and if dividends were paid in violation of this provision
the sharecholders were under obligation to repay any amounts
received in excess of profits.

Although on several occasions there were lively controversies,
the Directors’ proposals were invariably carried. After the
establishment of a reserve fund (the ‘“Rest”) in 1722 the Govern-
ing Body followed a policy of keeping the dividends within certain
limits, whereas before then the profits had been distributed in
full, and consequently the dividend varied greatly. This naturally
led to wide variations in the price of the Bank’s stock.

There were frequent disputes over the reserve fund. Some
shareholders pressed for its distribution to increase dividends.
The Board opposed this, and its views prevailed. For a time
the amount of the reserve was not even made known to the share-
holders. But it is generally assumed that the Bank possesses
undisclosed reserves for contingencies and in view of its com-
mitments and that such undisclosed reserves are considerably
greater than the declared amount.
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Since the provisions of the Companies Acts do not apply to
the Bank of England, it has not to comply with their require-
ments as to balance sheets; apart from the disclosures imposed
upon the Bank as the central note-issuing institution, shareholders
and the general public obtain very little information as to the
exact amount of its assets and net profits.

THE SOUTH SEA COMPANY

In considering the evolution of English companies the case
of the South Sea Company cannot be passed over. This most
ambitious and unfortunate scheme collapsed mainly on account
of its disproportionately small commercial basis.

Its creation, like that of the Bank of England and of the
“New” East India Company, was due to the desperate state
of the national finances. The large loans secured by the Bank
of England and the two East India Companies were not sufficient
to consolidate all existing debts. Moreover the prosecution of
the war with France involved a vast expenditure which could
not be met from revenue, so that the floating debt of the Govern-
ment constantly grew.

After long deliberation, a scheme was submitted to Parliament
in 1710 for consolidating the debts and converting them into the
capital of a company which was to be granted a monopoly of
the South Sea trade. On g May 1711 Parliament adopted the
proposal, and the Charter of Incorporation was signed on
8 September of the same year.

The amount of debt to be converted was £9,471,325; in
actual fact creditors representing the amount of £9,877,967 15s. 4d.
subscribed to the stock of the Company, and assented to the
conversion of their debts into its stock. In 1715 this amount was
increased to £10,000,000 by adding the interest for the year 1711
and certain other sums to the stock.!

The South Sea Company’s capital was considerably larger
than the total capital of the Bank of England, the East India
Company, and all the existing chartered companies together.
But it had no liquid assets for its commercial purposes, which
could be financed only by using the State debts as collateral for
sums to be borrowed.

1 Act 1 Geo. |, c. a1.
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It is hardly to be supposed that the trade with the Spanish
Colonies could ever have afforded the opportunity to earn such
profits as would give an adequate return on the capital invested.
The situation was even worse than it would have been without
any commercial enterprise at all. In that case the Company
would have had only the interest paid by the State as its income,
but without any substantial expenses. The stockholders would
have received the interest as dividend without much deduction.
In that form the undertaking did not lack attractiveness: the
various debts which were converted into the Company’s stock
had at the time of conversion a market value of about 70 per cent.
The interest to be paid by the Government produced a yield of
over 8 per cent. So the stock appreciated in a short time to its
par value.

But the commercial side of the Company was very poor.
Though its monopoly was strengthened by the Treaty of Utrecht
in 1713, the Company could never make a success of it. This
was due partly to the competition of interlopers and partly to
mismanagement. The Directors, however, saw further poten-
tialities in the consolidation of the debts, and in 1719 a further
step was taken by the conversion of a loan of £1,746,855 into
stock of the Company, which was correspondingly increased.

The example of the notorious French Mississippi Company
induced the Board of the South Sea Company to embark on the
ambitious scheme of converting the whole National Debt into
share capital. The original idea was not only to consolidate all
floating debt, but also to repay the loans made by the Bank of
England and the East India Company, and in this way to secure
the rights granted to those companies by their respective charters.
In this the Company had no success: the loans were not included,
but otherwise the scheme was accepted, and in 1720 by 6 Geo. I,
C. 4, the Company was authorised to convert into its own stock
the debts due to such creditors as might give their assent. The
amount of these debts was about £26,000,000, and the conversion
was very favourable for the State in view of the reduction of the
rate of interest which was to take place immediately, and a
further reduction to be made after 1727.

But this Act did not determine the rate at which the conversion
was to take place. It was laid down that the debts should be
converted at their nominal value or at any other fixed proportion
into the Company’s stock. The matter was left to the Company,
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which could agree with the creditors at their mutual discretion.
This loophole gave rise to speculation to an extent hitherto
unknown. The Company had every reason to further such
speculation, for it had spent a considerable sum in securing the
sanction of Parliament, and this bribery could not be kept secret
save by concealment and the refunding of the amounts by selling
stock at inflated prices. The imagination of the general public
was influenced by the constantly rising prices: each rise in the
current price of the stock resulted in the Company’s becoming
enabled to acquire a larger amount of debts in exchange for the
stock to be issued. It also had the consequence that the Com-
pany had a larger amount of surplus stock on its hands, since
it was entitled to issue stock up to the nominal value of the debts.

Had the Company been content with the natural possibilities
of the rise in the market-price of its stock, the speculative rise
would have been a moderate one and the general public would
have been spared its disastrous effects. But the Company was
not satisfied with that course. Probably they could not have
been, for the immense amount spent on bribery, roughly
£1,500,000, could not be concealed without an artificial inflation
of market prices. They therefore resolved to influence prices by
giving loans to stockholders to a considerable amount. These
loans had the astounding effect that the stock, quoted at 147 at
the opening of the year 1720, rose by about June to 1050. By
that time the Company had invested £4,500,000 in such loans.
Its means were strained to the utmost; new loans could not be
granted and the price began to sag. At this moment the Board
declared that they would pay a dividend of 50 per cent. for the
next ten years. Obviously the position had become extremely
dangerous; but public confidence was shattered even more by
the line of action the Company now took.

Parallel with the speculation incited by the South Sea Com-
pany, a great wave of speculation spread over the country; a
surprising number of most fantastic schemes were promoted
between September 1719 and June 1720. Professor Scott records
190 promotions with a capital exceeding the country’s whole
trading wealth. Parliament was aware of and anxious about the
danger: there was an investigation which resulted in the Bubble
Act, but this was not immediately enforced. Many companies
had no charters; they were formed as joint-stock companies by
deed. Whether at the time of their promotion they had applied
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for charters or not, they were not incorporated. In other cases
charters obsolete through non-user were acquired and used for
purposes other than those for which they had been created.
The new enterprises, however, attracted the eye of the public,
and in the fever of speculation large amounts were subscribed
and partly paid up by gullible persons. The South Sea directors
thought this speculation unfavourable to the placing of the Com-
pany’s stock, and began proceedings against some of the companies,
challenging their corporate existence by writs of scire facias. This
action had unforeseen consequences. Not only did the bubbles
burst, but the public began to sell even South Sea stock, and in a
very short time the price fell to the level it had reached before
the bubble. On 13 December 1720 it was quoted at 125 per cent.
It was only that small minority of stockholders who sold out in
good time who could make profits, or even avoid severe losses.
The greater part of the shareholders suffered immense loss, and
those who had speculated in the stock by purchasing amounts
in excess of their liquid assets lost all their possessions and became
bankrupt.

The Government made great efforts to avert the calamity,
and endeavours were made to induce the Bank of England to
amalgamate with the South Sea Company and to take over all
Government debts, and to exchange the South Sea stock for its
own. These negotiations led to a preliminary, but apparently
not a binding, agreement, and finally the South Sea Company
came to a settlement with the Government and its own stock-
holders by which the worst consequences were averted. Part of
the debt, £4,000,000 in amount, was taken over by the Bank of
England. The remainder was held by the South Sea Company.
A part of the surplus stock was used to compensate those stock-
holders who had suffered loss by converting their holdings in
State debts into South Sea stock at inflated prices.

A consequence of the burst of the bubble was the prosecution
of the directors and of some public officials, including the Chan-
cellor of the Exchequer, who was impeached and found guilty.
The acts of bribery came to light. The prosecution, however,
yielded but little for the Company, though the directors lost
practically all their assets.

The South Sea Company itself subsisted after this arrangement
mainly to administer the public debt remaining in its portfolio.
Its trade activities were no more successful after the crash than
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before. The main privileges of the Company were surrendered
by the treaty concluded in 1750 between England and Spain,
and the Company received £ 100,000 from Spain in compensation.
By this treaty its commercial activities came to an end, though
the formal termination of its exclusive trading rights came about
only in 1807. Subsequently the Company was wound up.

STRUCTURE OF CHARTERED COMPANIES BEFORE
THE BUBBLE ACT

Whereas the early chartered companies were more or less
closed ones, and the number of shareholders was generally small,
with the East India Company and the Bank of England this was
not so: their shareholders were numerous, and their stock widely
dispersed. Both companies even had a fair number of foreign
shareholders. The Bank of England had at its foundation
many foreign shareholders with an aggregate holding of nearly
one-third of the whole stock, and some of these held their shares
for a considerable time.

As already stated, there was a prohibition against the holding
of more than £10,000 by any shareholder, individual or corporate.
In the case of the East India Company a similar prohibition was
proposed, but not accepted, and we learn that there were share-
holders with holdings in excess of £10,000, some even nearing
£20,000. But on the whole there were many shareholders with
small holdings in this case also.

Holdings in South Sea Stock were naturally very widespread,
for every holder of State debts was invited to join the Company
and convert his holdings into its stock, and many of the creditors
responded to this invitation. The great speculative wave of the
year 1720 brought with it many transactions in South Sea Stock,
and more than 20,000 transfers are recorded to have been regis-
tered in the Company’s books.

There is a strong assumption that at the beginning of cor-
porate life the organisation of companies was democratic in basis,
and the self-government of the shareholders was concentrated in
the Committees. But neither in the case of the Bank of England
nor in that of the East India Company can any evidence for such
a state of things be found. The General Courts very seldom
refused to accept the Board’s proposals. It is significant that
this course was followed in spite of the fact that in the case of the
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Bank no shareholder could exercise more than one vote, and in
that of the East India Company plural voting became very
restricted at an early stage. On the other hand the voting share-
holder had to own a minimum of £500 stock, and thus the small
shareholder was deprived of a vote.

Another remarkable fact was the stability of the boards.
There was a strong tendency to re-elect retiring directors up
to the limit permitted by the charter, and to accept the recom-
mendations of the board when filling vacancies.

Another interesting feature was the growing importance of
committees. For carrying on day-to-day business the board
elected a committee consisting of a small number of directors
to assist the Governor and his deputy. As time went on, more
and more power became concentrated in the hands of the com-
mittee, and although all chartered companies had a regular staff
of employees, their competence did not extend to more than
clerical work. All making of decisions, and what we understand
to-day by executive work, was in the hands of the board or its
committee.

In the case of the East India Company the position as to
work done and business transacted at the stations overseas was
naturally different. The presidents or governors and even the
factors of smaller stations had wide powers. To exercise effective
control over these officers and employees was very difficult.
Actually many, if not all, of the Company’s employees engaged
in activities on their own account, being even forced to do so by
reason of their inadequate salaries and the lack of security for
their future. Even in the case of the Bank of England, though
within much narrower limits, a similar state of affairs is recorded.
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6. THE BuBBLE AcT AND ITs CONSEQUENGES

The frantic speculation at the beginning of 1720 filled the
Government and Parliament with apprehensions which were not
relieved by the investigation that followed, for in the early months
of the year the speculative fever grew even more severe. This
evil was attributed mainly to the promotion of unincorporated
companies, for many of which no applications for charters were
ever made, as well as to the misuse of charters granted for quite
other purposes. But speculative activity was not confined to
such cases, and the boom was greatly enhanced by the policy
of the South Sea Company, which after all was a company duly
chartered under Parliamentary authority. It is both tragic and
comic that the board of the South Sea Company and its pro-
tectors instigated the movement for legislative interference and
restriction.

In these circumstances the Act 6 Geo. I, c. 18, was passed.
It was not a thorough-going measure of regulation. Far from
overhauling the conditions of incorporation, it reserved the
Crown’s power to create companies, and even authorised the
incorporation of two insurance companies, the Royal Exchange
and the London Assurance Companies, both of which still flourish
to-day. The Act aimed only, as its preamble states, at suppressing
the “extravagant and unwarranted practice of raising money by
voluntary subscriptions for carrying on projects dangerous to the
trade and subjects of the Kingdom”. By this Act the following
activities, unless specially authorised, are prohibited :

(a) Acting or presuming to act as a corporate body.

(8) Raising or pretending to raise transferable stock.

(¢) Transferring or pretending to transfer such stock.

(d) Acting or pretending to act by virtue of a charter which

is obsolete, or using a charter for purposes other than
those for which it was granted.
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The Act was to come into force on 24 June 1720, from which
day any such undertaking or acting was held to be void, ““deemed
to be a public nuisance”, and all persons lawfully convicted are
to be liable to those fines, penalties and punishments to which
persons convicted of common and public nuisance are liable,
and are further to incur the penalties of the old Statute of Prae-
munire,! namely, outlawry and the forfeiture of all their property.
Brokers dealing after 24 June in the shares of such companies are
to lose their right to act as brokers in future, and to be liable to
a fine of £500, half of which is to go to the informer. Exceptions
were, however, provided for. No undertaking established pre-
viously to 24 June 1718 is to be affected by the Act, or obstructed
in carrying on home or foreign trade.

The wording of the Act was extremely ambiguous, not making
it at all clear what acts constitute “acting or pretending to act
as a corporation”. Further, it was doubtful whether the issue
of transferable shares fell under the prohibition per se, or only if
they were issued in connection with the raising of large sums by
way of subscription. Lastly it was not clear whether all pro-
motions of unincorporated companies were to be the subject of
prosecution or only such as tended ‘““to the common grievance,
prejudice and inconvenience of H.M. subjects or great numbers
of them in their trade, commerce or other lawful affairs”. This
ambiguity was plainly seen by the lawyers of the time, as has
been shown by the painstaking research of A. B. Dubois.

Speculation passed its peak at the very moment when the
Act came into force. Not until August 1720, by an Order of
the 18th of that month, was it decided to proceed against pro-
motions without charter, and by then speculation was already
beginning to wane. As we saw above, this decision was partly
due to the instigation of the South Sea Company, which acted
as informer in scire facias proceedings.

Such proceedings were actually instituted in four cases only,
and in none of these were the penalties provided inflicted. Only
one case is reported in which the penal portion of the Act was
applied: Rex ». Caywood.2 In this case the promoter of the
North Sea Bubble was fined £5 and imprisoned during the King’s
pleasure, but the further penalties of Praemunire were not
invoked.

116 Ric. I, c. 5.
? 1 Stranger (1722), reported also as King v. Cawood (1724), 2 Raym. 1361.
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What part the Act and its enforcement played in ending
speculation is doubtful. It may be that the collapse was inevit-
able. It is certain, however, that incorporation became more
difficult, and since the Act remained in force until 1825, and
was even extended in 1741 to the American Colonies,! it was at
least a retarding influence and corporate enterprise was ‘“under
the shadow of the Bubble Act”.2 But it would be wrong to
suppose that this meant a complete standstill in the evolution
of corporate enterprise. It was still possible to apply for charters,
the chance that Parliament would grant powers of incorporation
remained, and certain unincorporated companies survived.
During the whole of the 18th century it was never decided whether
unincorporated companies were illegal at common law as mala
per se.

With the revival of economic activity there was a stronger
incentive to form new corporations. Business circles were well
aware of the advantages of corporate enterprise, such as con-
tinuity of existence, capacity to acquire and hold property,
greater efficiency in management and transferability of shares.
Use was made of the hostile attitude of public opinion and of the
authorities to corporations by the opponents of the petitions
presented, and the Law Officers strictly scrutinised new schemes
on which their opinion was called for. It was assumed that the
incorporation of a company would, were it successful, inevitably
lead to a monopoly, while if it were not the public would be
injured. The stock-jobbing argument was also brought forward,
and it was asserted that unsuccessful companies would become
“bubbles”. In fact very few charters were issued during the
whole century.

For canal schemes, on the other hand, which began to come
into notice from about 1760 onwards, an Act of Parliament was
needed, since the necessary land could not be acquired without
one. Parliament was on the whole less rigid than the Govern-
ment, and from 1759 to 1800 more than 100 companies were
incorporated under Acts of Parliament, mainly canal and naviga-
tion undertakings. Thus a new type emerged—the statutory
company.

An Act of 1793, 33 Geo. 111, c. 54, made possible the incor-
poration of friendly societies for mutual relief and maintenance

! 14 Geo. 11, c. 37. * Dubois.



THE EVOLUTION OF CORPORATE ENTERPRISE 45

in sickness, old age or infirmity with the intervention of the local
authorities. Otherwise the legal position remained unchanged.
A company, accordingly, could not obtain corporate status without
a charter. Whereas economic needs demanded the creation of
enterprises for which the partnership form .was not adequate,
applications for charters were often unsuccessful. In many cases
the delay and expense of such applications were prohibitive,
and incorporation was not even sought for. We know, however,
that quite a number of unincorporated companies were created,
and many of them became successful and prosperous. Thanks
to the investigations of Dubois we have valuable information
as to how such unincorporated companies were formed, and how
they carried on business under the adverse influence of the
Bubble Act.

The difficulties were indeed substantial. An unincorporated
company could not sue or be sued. Its trustees could act only
as partners or agents. The validity of agreements to take up
shares was precarious, and the rights of shareholders were not
guaranteed. Statutory regulation was of course lacking, nor
could cases be settled under the Common Law.

It was owing to the skill of the legal advisers of the various
companies that these difficulties were overcome. They framed
the deeds of settlement in such a way that the structure resembled
that of incorporated companies as closely as possible. In many
cases these deeds restricted the transfer of shares or made it
depend upon the assent of the company, so as to safeguard it
against prosecution. In other cases the smallness of the capital
was thought to warrant an exemption from the prohibition.
There was also a standing clause in these deeds of settlement
affirming the absence of any intention contrary to the Act. In
fact the number of unincorporated companies constantly in-
creased, especially in the field of industry, where but a small
fraction of undertakings were incorporated.

In the first years of the 1gth century economic activity
increased, leading to a boom. From 1803 to 1811 the number
of companies nearly doubled, though many perished in the crisis
of 1808. During this boom many companies were formed, but
few incorporated. The Law Officers maintained their attitude
of opposition to incorporation. The case of the Globe Insurance
Company is significant. In 1799 its incorporation was authorised
by Act of Parliament, but no charter was issued. The Company
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petitioned in 1806, this time for statutory incorporation, but again
without success. Yet it was able to carry on its business.

Company evolution was especially remarkable in the field of
insurance. Until 1800 there were only six life assurance com-
panies, but in that year three new ones were formed, and eight
more before 1808—all without incorporation. This could not
have happened but for official toleration, and it is noteworthy
that opposition to incorporation was in some cases based on the
argument that the company was already operating successfully
without it.

The success of the canal companies abated animosity only as
regards navigation, town water supply and dock undertakings.
Several petitions for charters were presented in connection with
the introduction of gas for lighting, and the London Gas Light
and Coke Company obtained its charter—though only after a
protracted struggle—in 1812. Other companies, insurance com-
panies in particular, had no success with their petitions, and
industrial enterprises obtained charters only in isolated cases.
On the other hand the legal insecurity of unincorporated com-
panies was much emphasised from about 1808 onwards, and the
Bubble Act, which had seemingly been in abeyance for a number
of years, was appealed to once more.

In Rex 2. Dodd,! proceedings were taken against a company
for violation of that Act, and the Attorney-General contended
that the creation of a company without incorporation was an
offence at common law. The Court did not decide the question,
and inflicted no penalty in view of the length of time that had
elapsed since the prohibition was enacted. Similar cases were
Rex ». Buck and Rex ». Stratton,? in the latter of which likewise
no penalty was imposed, though the creation of the company
was held to have been illegal. In Rex ». Webb,3 the Court
decided that no offence had been committed, in the absence of
any special nuisance and because the transfer of shares was limited,
no shareholder being allowed to hold more than 20 shares. In
Brown ». Holt,* the Court did not find any violation of the Act.
In Pratt . Hutchinson,5 the transfer of shares was dependent on
the assent of the company, and therefore the company was held
not to fall under the Act. On the other hand in Josephs v.

1 (1808), g East 516. * (1808), 1 Campb. 547-549.
3 (18103, 14 East 406. ¢ (1812), 4 Taunton 587.
& (1813), 15 East 510.



THE EVOLUTION OF CORPORATE ENTERPRISE 47

Petner,! the Equitable Loan Bank was declared illegal because
its shares were transferable without restriction.

The absence of incorporation was felt more and more.
Despite all the clever work of company lawyers it was impossible
to bridge some gaps. Real property could not be acquired or
held by the company; it had therefore to make use of trustees
in whom the legal title was vested. It has been stated repeatedly
that trusts give every facility which is provided by the corporate
device. It may be so; but experience has shown that it is a
most cumbersome method, since the unincorporated company
could neither sue nor be sued; the shareholders had to bring
action, and those who had claims against the company had to
sue its members. Only in isolated cases were suits in equity
admitted against unincorporated companies or their officers.

On a strict view it could be held that an agreement to create
a company without incorporation was void, and that therefore
the shareholders could not be compelled to pay their contribu-
tions. Similarly it could be argued that a contract made on
behalf of an unincorporated company was illegal and therefore
void as against the third party with whom it was made; thus
neither of them could recover. This doctrine was obviously pre-
posterous in view of the existence of a large number of unincor-
porated companies, many of them sound, and undoubtedly fulfilling
an important function in the national economy. A new business
boom was needed to sweep away the obstacle of the Act.

After peace was restored in 1815 English economic life
recovered very quickly; liquid capital accumulated and sought
placement in profitable enterprises. Opportunity was found in
the various branches of industry and communications.

Two lines began to evolve which were subsequently to absorb
large amounts of capital: navigation and railways. The first
railway company had been chartered in 1821, and about the
same time steam navigation began. Both classes of enterprise
needed capital which could not be provided by private individuals.
In the sphere of industry the introduction of steam-driven
machinery and mechanical equipment had similar consequences,
although the part played by companies remained for a long time
secondary.

Unfortunately no official statistics of companies are available
either for the 18th or for the first quarter of the 1gth century.

1 (1825), 3 B. and C. 639.
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There is, however, a compilation by H. English.! According
to the data there given 156 joint-stock companies formed before
1825 were still in existence in 1827, their total capital amounting
to £47,936,486. In this total were included 63 canal companies
with a fully paid up capital of £12,202,096; seven dock com-
panies with a fully paid up capital of £6,164,590; 25 insurance
companies with a capital of £20,486,948, of which only £6,648,948
was paid up. We find further 16 water undertakings with a
capital of £2,973,170; 4 bridge companies with a capital of
£245,201 (£195,201 paid up); 27 gas companies with £494,964
capital of which £479,814 was paid up; and 7 miscellaneous
companies with a fully paid up capital of £1,530,000.

The fact that the capital of the insurance companies was only
paid up to the extent of 30 per cent. does not mean that they
were not sound. It was usual to pay only a part of the capital
of such companies into the company’s treasury, the unpaid portion
of the shares being a guarantee fund for possible liabilities.

The attitude of Crown and Parliament in respect of incor-
porations, however, did not materially change, and most com-
panies remained unincorporated. Only in one respect was a
compromise made. By 47 Geo. III, c. 30, the Globe Assurance
Company was in 1807 granted the privilege of capacity to sue
and be sued by and through its officers. In the same year seven
other companies received the same privilege, and up to 1815
fifteen more; mostly insurance companies, but, by 54 Geo. III,
L. and P, c. 46, only one industrial company. For unincor-
porated companies the situation remained both obscure and
uncertain. The demand for the repeal of the Bubble Act grew
in strength, until in 1825 the movement succeeded and the Act
was swept away.

Before examining the Act 6 Geo. IV, c. g1, it is convenient
to cast a retrospective glance at company matters as they stood
during the 105 years of the Bubble Act’s existence. The legal
need for incorporation has already been explained. There was
a difference between companies chartered under Royal privilege
and those under the authority of Parliament. Of chartered
companies it was always maintained that, once created, they were
entitled to perform any act and to engage in any activity on the
same basis as a natural person, provided such act was not in-
consistent with a corporate character, such as acts involved in

1 Cf. English Joint Stock Companies for 1827.
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the relations of family life. The Crown undoubtedly had the
right and the power to declare the charter forfeit if it was abused
in any respect, particularly if the company engaged in some
business which the charter did not authorise; but until such
forfeiture the validity of the act could not be questioned. A
company authorised or created by Act of Parliament was held
to be empowered only to perform those acts which fell within
the ambit of its purpose as defined by the Act. This doctrine
had been stated by Lord Mansfield in 1786 in Kirk ». Nowill
and Butler,! and was thereafter maintained. Limited liability
was one of the attributes of a chartered company, and an extension
of liability was held not to be prescribable either by charter or
by the company’s by-laws. It was held that only an Act of
Parliament could impose such liability upon the shareholders of
a chartered company, as was actually done in the case of the
Bank of England 2 for amounts which were paid to shareholders
without being dividends on profits, and also in that of the East
India Company by g & 10 Will. III, c. 20. For statutory com-
panies it was in the competence of Parliament to decide the
question and extent of liability, though as a matter of fact for
most of such companies limited liability had been provided for.
The possibility of calls in excess of liability was still maintained,
and in some cases shareholders were held to be under the duty
to pay calls although their liability was exhausted by the pay-
ments already made. In some cases the obligation in respect of
calls was expressly provided for or excluded ; in others the charter
provided that a liability for calls existed only to the extent of the
original capital as fixed at the company’s formation. In the
case of the Chester Canal Company an additional call for 6o per
cent. of the fully paid shares was authorised, and the call was
subsequently raised to 8o per cent.

The Courts, as already noted, had little opportunity during
the whole period to decide questions of company law; therefore
no case law similar to that found in other branches of English
law could as yet be evolved. The same is true of legal theory.
There was practically no literature on company law ; the general
works which dealt with corporations had mostly public corpora-
tions, such as towns, guilds, etc., in mind. The same was true
of the first monograph on corporations, published by Kyd in
1792. On the other hand there is much interesting material

! 1 Term Rep. 118. ? 5 & 6 Will. and Mary, c. 42 and 8 & g Will. III, c. 0.
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in by-laws, company records and opinions of lawyers, which
has been collected with great care and attractively expounded by
Dubois. His researches show that many problems which we
look upon as quite modern had already arisen in the 18th century.
Thus, in order to prevent reckless promotions and the placing
of worthless shares, many charters prohibited share transfers until
a certain time had elapsed from the creation of the company
and the general public had had opportunity to become acquainted
with the business and its outlook.

The question of interlocking directorates had already come
up. Some charters forbade them, but in the absence of express
prohibition they were held not to be illegal. Some charters,
for example those of the Royal Exchange and the London
Assurance Company, even prohibited the holding of shares in a
rival company. Directors were occasionally said to be in
relation of trusteeship to the company, although this question
was not examined in detail.

In some of the charters the purchase and holding of shares
by the company itself was forbidden ; in the absence of prohibition
it was held not unlawful. Even after the South Sea crisis, which
was partly due to excessive purchases by the Company of its
own stock, similar practices continued.

One of the main reasons for the Bubble Act was the abuse of
charters for other purposes. Under the influence of the Act the
doctrine of ulira vires appeared in the Scots case of Budd w.
Fordyce.! The charters were beginning to deal in greater detail
with company organisation, and by-laws supplementing the
charters are frequent. It was constantly maintained that the
company might enact by-laws only in so far as they were not
contrary to the charter.

The question of the company’s power to coerce shareholders
indebted to it was for a time in dispute. But it was later held
that the company might sue the shareholders and even attach
their shares by way of execution.?

There were no general rules to govern the shareholders’
obligations towards the company, and it was therefore held that
they were fixed by the charter. In the case of default no other
consequences could be drawn by the company than those the

1 (1778), Mor. 8380.
3 See Nakorwick ». Royal Exchange, 2 Equ. Ab. 8, and the Hudson’s Bay
Company cases, 2 P, Wm. 207 and 2 Equ. Ab. 122.
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charter provided. The remedy was generally forfeiture. In
most cases this was provided for in that the defaulting share-
holder had to suffer cancellation of his share and its sale by the
company; but the surplus of the purchase price, if any, was
not forfeited. There were, however, exceptional cases in which
a company had power to declare total forfeiture of the share, so
that the sharecholder lost the instalment already paid. From
1806 it became a standing clause that if the shareholder did not
wish to pay calls, the shares were to be sold.!

No direct action lay against the shareholder at common law,
since the premises of an action of debt were held not to be present.
Some of the incorporating Acts, especially the Canal Acts, granted
such powers to the company. Nevertheless, according to Dubois,
the companies refrained from bringing action even in such cases.
They threatened to make use of this weapon, but seldom did so.

The structure typical of earlier companies was on the whole
maintained. The supreme authority was vested in the General
Court (general meeting) of shareholders, who were frequently
called proprietors. The management was entrusted to the Court
of Directors; its chairman or president was in many cases still
called the Governor. The general court dealt only with matters
reserved to it by the charter or by-laws. Such matters were the
issue of shares and bonds, the increase of share capital or of
bonded debt, the acquisition by the company of its own shares,
of real property, though sometimes only if this was of considerable
amount, and of competing businesses. In exceptional cases, such
as that of the East India Company, the appointment of employees
receiving a certain minimum salary—in that case f100—was
also reserved to the general court. The declaration of dividends
was always within the competence of the general court, and, as
we shall see presently, this was the main subject of controversy
between directors and shareholders.

There were thus no rigid boundaries between the competence
of the general court and that of the directors, and much depended
on the actual controlling power of the latter. Complaints were
often made that the directors influenced the general court, for
example, by preparing house lists for general elections or by
holding separate meetings with a clique of shareholders. In
some cases, on the other hand, the general court appointed special
committees either to investigate certain matters or to exercise

1 Eg Bristol Dock Company (1806) ; 46 Geo. I1II, c. 35, s. 3.
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powers otherwise vested in the court of directors. In one case
the directors of the South Sea Company declared that they would
refuse to execute resolutions which they thought improper.

In the matter of voting rights there was little change. A
certain minimum holding was generally required for the right
to vote, and although larger holdings were held in principle to
carry the right to more than one vote, the maximum vote was
usually limited. It was held that shareholders with less than the
minimum holdings might not attend the general meeting.
Shares without voting rights are found in the case of the Sun Fire
Office.

The prevailing view was that the shareholder must exercise
his vote in person. In most cases proxies were allowed, but in
the absence of such provision the shareholder had no right to
appoint a proxy to vote for him. Attendance at the general
courts was usually scanty. In the case of the great companies,
such as the East India and South Sea Companies, when the sub-
ject of the meeting was of general interest, strangers would try to
be present, and special measures had to be taken against their
attendance and the consequent disturbances.

In the frequent disputes between directors and shareholders
over dividends, the directors’ view generally prevailed. In 1766
the general court of the East India Company defeated the direc-
tors and declared a larger dividend than had been proposed.
This resolution led to Parliamentary intervention.

The companies’ financial structure remained simple; the
capital was generally provided by the issue of shares. Increases
of capital by the issue of additional shares were common if the
necessary funds could not be procured by calls on the existing
shareholders. Issues below par occurred. Subscribers of ad-
ditional shares were sometimes accorded other privileges also.
The preference share appeared in the case of the Chester Canal
Company, and sealed obligations and bonds also came into use.
We find obligations with priority as against other creditors, and
others without such preferential right. The earmarking of special
assets as security is not frequent; in the case of certain canal
companies, however, the appointment of receivers to collect tolls
in case of default was provided for. Sometimes the right to
borrow on annuities was granted.!

! See for the East India Company the Acts 6 Geo. 11, c. 28 (1733), and 23 Geo. 11,
c. 22 (1750).
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It cannot, however, be said that either shareholders or
creditors were effectively protected. We have already mentioned
the extraordinary steps taken by Parliament against the directors
of the South Sea Company. In accordance with prevailing ideas
on the duties of Government and the legislature, petitions for
investigation of the management of individual companies were
frequent and sometimes successful. Whether Parliamentary
interference in exceptional cases was as valuable as protection
by a general law may be doubted.

Some particulars are available as to the increasing dispersal
of share ownership. Thus in 1793 the Ellesmere Canal Company
had 1244 shareholders. In the Leeds and Liverpool Company
393 persons held 864 shares out of 2059; on the other hand
446 shares were held by 10 persons.
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7. FRENcH CoMpPaNIEs AND ComMPANY Law TO 1807

The normal business association in France at the end of the
17th century was the partnership—the commandite, or the so-called
participation or ‘‘sleeping partnership”.! The Ordonnance of 1673
mentions no other form.

The companies created by royal Letters Patent, mainly for
foreign trade, with far-reaching monopolies, were regarded on
the whole as instruments of Government policy, a view strength-
ened by the Crown’s substantial participation in them and the
large degree of Government control.

A new stage was marked in 1716 by the formation of the
Banque Générale, initiated by John Law. This was a bank of
issue similar to the Bank of England, with a capital of 6 million
francs, divided into 1200 shares of 500 francs each. A fourth of
the nominal subscription was to be paid in specie; three-fourths
might be paid in State notes. The Bank was empowered to
issue notes, but was under obligation to repay on demand in

1 §4, p.21.
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specie at the value fixed at the issue and mentioned on the note.
The issue was destined to redeem the State notes, and in 1717
the Bank’s notes were made receivable for tax payments. The
Bank was a success, and by the middle of 1717 the note issue
had reached 60 million francs. Its success might have endured;
but Law embarked on a very dangerous course.

In 1717 the Compagnie de Louisiana ou d’Occident was
created to take over the Canada and Mississippi Companies and
Law was able to obtain for it the tobacco monopoly. In 1718
the Banque Générale was transformed into the Banque Royale,
its obligations being guaranteed by the King. In 1719 the
Compagnie de Louisiana absorbed the Compagnie des Indes
Orientales et de Chine, the reorganised French East India Com-
pany. These transactions led to a wave of speculation resembling
that in South Sea stock at the same time (§ 6). This was incited
by the grant to the Banque of the management of the Mint and
of the farming of the national revenue coupled with the obligation
to pay off the whole of the national debt. To achieve this
programme the Banque Royale and the Compagnie were
amalgamated.

But this amalgamation could not prevent the collapse of the
speculation and the shattering of public confidence in both the
shares and the notes of the amalgamated Company. In 1720
the value of the notes had to be reduced by 50 per cent., but this
halving of the debt could not postpone the collapse, and the
great venture became insolvent. The defects of the structure
were like those of the South Sea Company: the absence of a
sound trading basis, the over-valuation of the so-called credit
fund theory, excessive speculation, and its promotion from the
Company’s resources. The results were perhaps even more
unfortunate than what happened in England.

It might have been thought that the collapse of the Banque
Royale and the amalgamated Company would restrict and slow
down the evolution of joint-stock companies in France. Never-
theless, as the painstaking research of Professor Lévy-Bruhl has
shown, after the middle of the 18th century, a fairly large number
of joint-stock companies were formed.

Before the outbreak of the French Revolution there were a
number of canals, mines, ironworks and foundries, glass and other
manufacturing enterprises incorporated as joint-stock companies,
mostly under letters patent. According to Lévy-Bruhl the grant
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of a royal charter was not strictly necessary, unless the company
aimed at a monopoly or some other franchise requiring the royal
assent. But this does not seem probable, and it may be assumed
that the companies without letters patent were looked upon as
unincorporated companies. The government exercised no active
control over companies after their charters had been granted.

Documents show that even under the ancien régime two types
were in existence: the joint-stock company proper, later called by
the Code de Commerce the Société Anonyme, and the partnership by
shares, or commandite par actions. The latter is a combination of a
commandite and a joint-stock company in the sense that one or
several of the partners—the so-called Gérants (managing partners)
—assume personal and unlimited liability for the company’s
debts and obligations, the others limiting their liability to the
amount of their shares. It was formerly thought that this type
of association was a creation of the Code de Commerce. 'The original
acts of such companies as the Compagnie Rozelet, created in
1746, show that this was undoubtedly a commandite par actions ; it
had forty shares at 6000 francs, and two of the shareholders acted
as managers with full liability.

The shares were generally issued in the shareholders’ names.
In such a case the transfer was to be made by formal declaration
(declaration de transfert). There were bearer shares as well,
although even with these mere delivery of the share certificate
was held not to be sufficient, and a declaration by the transferor
was required.

The management of the companies was mainly in the hands
of directors. General meetings were known, but it was not usual
to hold them annually, and in one case a company held no
meeting for 13 years.

Thus the outbreak of the Revolution in France found, beside
the large privileged companies, a number of fair-sized joint-stock
companies and commandites par actions occupying a substantial
part in economic life.

In 1791 the National Assembly adopted the principle of the
right of free association, applying it to joint-stock companies also.
The reckless speculation that ensued led to the revolutionary law
of the Year II (1793) which prohibited the formation of new
companies and ordered existing corporate enterprises to be dis-
solved. The Directory, however, reversed the policy of the

Government in this matter also, and in the year IV (1795)
P.C. 1—3
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permitted the free formation of companies whether as commandites
par actions or joint-stock companies. In fact, however, most of
the large number of companies created thereafter were of the
former kind.

Napoleon’s plans of codification included the question of
company law. Many experts urged that the formation of com-
panies should be made to depend upon the Government’s assent,
even in the case of commandites ; but full freedom of creation also
had its defenders. The long-standing prejudice and animosity
of French merchants against companies of any kind likewise found
full expression. Eventually the Code de Commerce (1807) effected
a compromise, requiring a charter only for joint-stock companies
proper, while commandites par actions could be formed freely and
without restriction.

Besides prescribing that joint-stock companies may be formed
only with the Emperor’s consent, the Code contains a short
statement of general corporation law—the first codification of
company law.

The joint-stock company is called in the Code the *“Nameless
Company **, Société anonyme, because it is laid down that the name
of none of the partners may be included in that of the firm, the
company being always designated by the subject of the under-
taking (§§ 29g—30). In this connection it is interesting to note
that the Ordonnance of 1673 had applied the term ““Société anonyme
to sleeping partnerships or participations, because a sleeping partner
was not and might not be named.

The Code accepts the principle of limited liability, prescribing
that shareholders are obliged only to pay the par value of their
shares, and incur no liability in respect of the company’s contracts
and debts. This principle was understood to be absolute, and
the shareholders’ liability might not be extended by the articles.
The capital of the company was to be divided into shares of
equal par value, the principle of equality extending also to parts
of shares, if such were issued. Bearer shares might be issued, and
could be transferred by delivery of the certificate. Otherwise
the shares were nominative : their transfer might be effected by a
declaration executed by the transferor and by recording the
transfer in the company’s register.

As to management the Code provided only that the company’s
affairs were to be managed by agents appointed for a fixed term,
removable by the shareholders, paid or not by the company,
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as the articles might prescribe. Thus the Code gave the share-
holders very wide powers to fix their constitution according to
their convenience.

The Emperor’s assent was to be given as an act of administra-
tive jurisdiction, or in other words after examination by the State
Council (Conseil d’Etat). With respect to publicity, the Code
required only that the constituent contract should be filed with
the Court and the decree according assent attached to the
contract.
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8. EncrLisH CoMpANIEs AND CoMPANY LAw FrROM 1825 TO 1844

Under the influence of the economic revolution, accentuated
by the boom which began in 1824, powerful tendencies were
working for the repeal of the Bubble Act, and some voices were
even heard demanding a general Company law.

But there was strong opposition. Foremost in the anti-
company ranks stood Lord Eldon, who held that unincorporated
joint-stock business companies were illegal at common law, quite
independently of the Bubble Act. He even intended to intro-
duce a Bill prohibiting any transfer of shares before incorporation.
But this was never done, and in spite of opposition the Bubble
Act was repealed by 6 Geo. IV, c. g1, though that measure
provided that actions already begun under the earlier Act were
not to be affected by the repeal. In consequence there were still
for a number of years cases based on the Bubble Act, and in some
of them Eldon’s view was adhered to. Thus a dictum in Van
Sandau ». Moore and others,! and in Kinder ». Taylor,? declared
the Real del Monte Company illegal.

In Duvergier v. Fellows 3 a bond given to secure payment
of compensation for the formation of an unincorporated company
was held not to be actionable. As a dictum it was said that the
execution of a bond in such a case was tantamount to a pre-
sumption of power to act as a corporation, and as such illegal.

1 (1825), 1 Russ. 471. ? 3 (1825), L. J. Ch. 68.  ® (1828), 5 Bingh. 267.
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Later, however, a more lenient view was adopted under the
influence of the repeal. Thus in Walburn ». Ingleby ! it was
held by Lord Chancellor Brougham that there was no authority
for the view that the Bubble Act was merely declaratory of the
common law, and that to raise capital by the issue of transferable
shares was not a nuisance at common law.

In Garrard ». Hardy 2 it was held that the raising and trans-
ference of stock in companies was not in itself an offence at common
law ; the usurping of a common seal would be an offence, but to
assume the style and form of a company did not amount to
“pretending to act as a corporation” (per Tindal, C. J.). Similarly
in Harrison . Heathorn,3 it was held that the raising of trans-
ferable stock was not in itself a nuisance at common law ; it was
only prohibited by statute, and the use of the name Anglo-
American Gold Mines, without the assumption of a common
seal, was not conclusive of the fact that the partners pretended to
act as a corporation. Thus the doctrine followed by Eldon was
completely reversed.

The Act 6 Geo. IV, c. g1, was intended to facilitate incor-
porations by charter by providing that in future the Crown
might impose liability upon the shareholder to any extent in
the charter without a special Act of Parliament.

The boom of 1824 brought with it many new promotions.
By April of that year there were already 250 applications for
private bills of incorporation. In 1825 there were 297 such peti-
tions; of these 104 were for waterworks, gas and similar enter-
prises (73 granted); 146 for roads, canals and railways (108
granted) ; 47 for other enterprises (11 granted). In 1826, after
the crash shortly to be described, the numbers were respectively
68 (47), 105 (83) and 18 (6). There were also many promotions
of unincorporated companies. In all 624 companies were
promoted, with a nominal capital of £372,173,100. Speculation
in the shares of these companies was very active, and during the
boom many were quoted at prices well in excess of the amounts
paid in. Thus promoters and others who could act on inside
information were able to sell their shares at a substantial premium
and to get rid of their commitments, which caused much bad
feeling after the crash.

The appointment to the boards of influential persons without

! (1832), My, and K, 61. 3 (1843), 5 Man. and Gr. 471,
’ * (1843), 6 Man, and Gr. 8?. ’ i
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any professional qualification began to become common. It is
on record that 129 persons were directors of more than three
companies simultaneously, among them 28 members of Parlia-
ment. It was at this time that the name of guinea pigs came into
use to describe decorative directors without financial or com-
mercial knowledge or experience.

The warnings of Government, Parliament and Press were
uttered in vain, and in full accordance with the Bubble of 1720
many fantastic promotions were launched, especially in South
American mines. The London Stock Exchange warned its
members as early as July 1825 against doing business in connection
with speculative promotions.

The crash came at the end of 1825. Its impact was heavy.
By 1827, of the 624 companies mentioned above, only 127
survived, with a capital of £107,781,600, and of this only
£15,285,930 was paid up. The value of the shares, as recorded
by H. English, represented only £9,303,950. At the same time
substantial premiums gave place to heavy discounts. Even of
these 127 companies only a minority were still surviving by 1843.

But there were some sound undertakings among the companies
formed during the boom; thus the General Steam Navigation
Company survived and St. Katherine’s Dock was constructed.
Of the eight insurance companies promoted, seven paid dividends,
and the gas companies were on the whole successful.

The impression created by the crash was such that an in-
vestigation into company affairs was mooted in Parliament. But
the motion succeeded in one case alone—that of the Argina Iron
and Coal Mining Company. Many competent quarters believed
that the day of companies was already over. So thought The
Times of 14 September 1826. Hardly ever was a prognosis so
erroneous. The crisis of 1825 retarded the evolution, but did
not end it. After 1830 British economic life was in full recovery.

Meanwhile substantial legislative progress was made. By
7 Geo. IV, c. 46, partnerships with more than six members, and
companies, were enabled to carry on banking business outside
a radius of 65 miles from London. This Act marks the end of a
long drawn-out struggle against the exclusive monopoly of the
Bank of England and the beginning of joint-stock banking in
England, which the Bank strongly opposed, whereas in Scotland
Jjoint-stock banks had long been in operation.

Although the Act contained no provision for the incorporation
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of joint-stock banks, it provided that they might sue and be sued
in the name of their public officers. Every joint-stock bank had
to appoint its secretary or another of its officials as its public
officer. Up to the end of June 1827 five joint-stock banks had
been established under this Act. In 1834 a further step was
taken by g and 4 Will. IV, c. g8, which enacted that any part-
nership or company might carry on banking business in London
itself provided that it did not borrow on bills or notes on demand
or at less than six months.

Shortly before this the Attorney-General gave an opinion
that banking business without the issue of bills or notes on demand
had never been forbidden at common law, and that the privilege
of the Bank of England applied only to the issue of notes. Jeplin,
a banker and an author of distinction, had already asserted in 1821
that joint-stock banking without the issue of notes was not illegal.
The said Act gave a new impulse to the formation of joint-stock
banks; whereas from 1825 to 1833 forty new joint-stock banks
had been created, in 1834 eleven and in 1835 nine new joint-stock
banks were formed, so that by 1836 there were sixty-one such
banks, carrying on business through branch offices at 472 places.

Another Act, 4 & 5 Will. IV, c. 94, gave the Crown fresh
powers with regard to new trading and other companies. The
most important was that the Crown could now grant a company
certain corporate privileges without incorporating it by charter.
The Act’s main purpose was to make it possible to confer the
power of suing and being sued without a special Act of Parliament,
as had been necessary hitherto. The grant, to be made by letters
patent, was to be published in the Gazette with three months’
notice; the letters patent were to be entered in the office of the
Clerk of Patents and to be available for inspection. In accordance
with 3 & 4 Will. IV, c. 98, the company had to name one or
more of its principal officials to function as its public officer,
through whom it could sue or be sued. In equity, however, any
member, i.e. any shareholder, could be joined as defendant.
Judgment in suits by or against the officers became valid as
against members without the necessity of suing them separately.
Nevertheless the liability of the shareholders was to lapse three
years after they ceased to be members of the company. To make
the change effective a return of members was to be made half-
yearly.

It might have been expected that this enactment and the
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economic evolution would have facilitated incorporations. This
was not the case. Incorporation of companies by royal charter
remained very rigid. The Board of Trade defined its policy by
declaring that the grant of charters was considered advisable
only in the case of an enterprise of hazardous character, as with
mines, or where large capital sums were needed, as with railways,
canals and docks, or lastly in the case of assurance companies,
where the liability undertaken was too widespread to be incurred
by individuals. From 1825 to 1834 out of 30 applications only
six were granted, three of these with double liability. The issue
of royal charters continued to be very restricted even after 1834.
From 1834 to 1837 twenty-five applications were made, but
only four granted.

Parliament was more liberal in the case of water and gas
undertakings and other public utilities, and the beginning of the
railway age was marked by a number of incorporations. At
first only local capital took part in railway promotions. Members
of the Stock Exchange and other capitalists began to be interested
in railways only after the great success of the first railway com-
panies. In the years 1825-6 eighteen railway companies were
incorporated ; five per annum from 1827 until 1835 ; twenty-nine
in 1836, and fifteen in 1837. But numerous promotions came
before the public previous to incorporation. The incorporation
and regulation of railway companies was effected by private
Acts. By degrees more and more detailed provisions were
included in the Acts according to the particular needs of each
enterprise. Limited liability, however, was a typical point: there
were no railway companies without it.

It was the railway companies that made the preference share
a normal part of company financial structure, though its first
appearance has been traced to 1777. After 1800 it was some-
times used—mainly by canal and dock companies—in cases
where expenses exceeded the preliminary estimates and new
funds were needed during the construction. Railways, needing
a fair time for the building of lines, stations, etc., found them-
selves even more often in need of supplementary capital. This
was sought at first by way of loans, but so early as 1829 we meet
with the issue of preference shares. From 1837 onwards it
became a usual method of procuring additional funds. In that
year the issue of preference shares covered only 3 per cent. of the
total amount raised by shares and loans, but the part played by
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such shares was increasing. By 1850 more than 100 railway
companies had issued them, and in 1857 18 per cent. of the capital
was raised by preference shares.

The legal basis for their issue was provided by the company’s
special Act. Under the Company Clauses Consolidation Act,
8 & 9 Vic,, c. 16, it was doubtful whether a company had the
right to issue preference shares without a special clause.! This
question was settled only in 1863 by s. 13 (5) of 26 & 27 Vic.,
c. 118.

No definite line was taken as to whether preference should
be perpetual or only for the period of emergency. Likewise it
was doubted whether preference shares gave a right to the equity.
The doubts whether preference shares were cumulative when this
was not expressly laid down were solved by the judgment in
Henry ». Great Northern Railway Co.2 The legislature took
the same view by the Act of 1863.

Some opposition was shown to preference shares; they were
thought to encourage speculation. In some cases shareholders
opposed them. Thus in 1848 the general meeting of the Shrews-
bury and Birmingham Railway Co. defeated by only 6332 votes
to 5401 a motion to prohibit a preference issue. But economic
necessity was stronger than the opposition, and preference shares
were in fact mostly offered to shareholders; only a smaller number
were taken up by the general public.

Beside these varieties of companies some mining enterprises
appeared. But incorporated mining companies represented the
smaller part of the mining industry, and the corporate mines
were not of the first class. Industrial companies played an even
smaller part, except in the West Riding woollen industry.

One section of public opinion vividly felt the disadvantages
of the procedure of incorporation, whether Parliamentary or by
royal charter. The heavy expense was particularly a subject of
complaint. The fees for a royal charter amounted to £402 or,
in the case of a bank, to £935. The expenses of Parliamentary
incorporation were even higher. Those of the North Midland
Railway Co. are recorded as £40,588; of the London and
Birmingham Railway as £72,688. At the same time there was
still a strong prejudice against companies as such, and even more
against limited liability.

1 Cf, 7 De. G. and Mn. and G. 176/2 and 3 K. and J. 740.
t 1 De G. and J. 606 (1857). 4
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A further partial reform was achieved by 1 Vic., c. 73 (1837),
which empowered the Crown to grant to a joint-stock company
without incorporation, any privilege that might be granted with
it. This applied firstly to the right to sue or be sued in the name
of one of the company’s officers. The Act, however, reserved
the right to sue any member of the company in addition to or
apart from such officer. Furthermore the Act made it possible
to restrict the liability of the shareholders. It required the
execution of a Deed of Partnership in which were to be stated
the name or style of the company, the number of shares and the
names of two or more officers. This Deed was to be enrolled in
Chancery, or at the General Registry in Edinburgh. Any change
in membership was to be recorded within three months. Full
publicity for the returns was provided for. Another innovation
was that the liability of the members ceased on the return of the
record of their relinquishment of their holding. In the case of
chartered companies the Crown was empowered to limit the
duration of the charter to any fixed term.

The financial crisis of 1837 caused no great hiatus in the
evolution, especially as the building of railways continued.
Otherwise the Act made no substantial change ; during the years
183754, i.e. until the introduction of the principle of limited
liability, its privileges were granted only to 50 companies.

Opposition to a general company law was still strong. It is
significant that a Bill to amend the Act of 1837 was passed by
the Commons, but defeated in the Lords, and that the Glasgow
Chamber of Commerce presented a petition against the extension
of limited liability.

The situation is summed up in the fact that in 1843 there
were g47 companies in existence in England. Of these 224 were
concerned with gas and water, 108 with railways, 51 with ship-
ping, 72 with insurance, and there was but a relatively small
number of industrial companies. No official sources indicate the
amount of capital invested in companies; but a private estimate
prepared by Spackmann! puts the capital invested in 612
companies (chartered, statutory and other) at £224,229,746.

Progress was not without its setbacks ; there were many reck-
less and dishonest promotions. The great concern of the Govern-
ment and Parliament led in 1841 to the appointment of a Select
Committee on Joint Stock Companies, which sat for over two

1 Stat. Tables of the United Kingdom and its Dependencies.
3*
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years, examined a large number of expert witnesses, and presented
a report to Parliament, which in its turn passed the Act 7 & 8 Vic.,
c. 110 (1844).

The interference of the legislature was motivated by the large
amount of capital invested in companies and the malpractices in
promotions, against which it was intended to give protection by
full publicity. On the other hand it was desired to overcome the
unreasonable prejudice against companies, especially the bias
of the Courts, which—according to a circular issued by two banks
in 1840—resulted in the constant favouring of individuals in suits
between them and the companies. Since this Act is the first
general British company law, though it did not adopt the prin-
ciple of limited liability, it is worth while to summarise its
contents.

The Act did not apply to Scotland. It had no reference to
chartered or statutory companies, and in regard to companies
whose purpose was an enterprise for which Parliamentary assent
was necessary, it applied only with certain qualifications. Lastly,
it was not intended to affect the position of those companies to
which certain privileges had been granted, especially that of
active and passive suability. This significant trait of British
company legislation, that the position of companies chartered
or created under previous legislation is not affected by the new
law, appears for the first time in this Act and has been con-
stantly maintained until to-day.

The provisions of the Act were to apply to any company
formed for commerce or any purpose of profit with a capital
divided into shares, to every assurance company, and to every
partnership with more than 25 partners, provided it had a capital
divided into shares which were transferable without express
consent of the partners. For joint-stock banks a special Act was
enacted on the same day, 5 September 1844.

The Act provided that before appealing to the public, the
company must obtain provisional registration. For this purpose
an application is to be made to the Registry of Companies, in
which the name or style of the proposed company, its purpose,
the names of the promoters, the members of the committee and
the subscribers with the amount of their proposed participation
are to be stated. Together with the application, the prospectuses
or circulars are to be submitted. Failure to make application
for provisional registration involves a fine not exceeding £20.
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The Registrar of Companies is to examine the application,
and if it is found in order a certificate of provisional registration
is to be issued.

The effect of provisional registration is that the company is
allowed to open subscription lists, to allot shares, to accept pay-
ment of an earnest of not more than 10s. per £100, i.e. } per cent.,
but not to make calls or contracts for the company. Not even
the making of contracts of employment is allowed. In the case
of companies whose objects require Parliamentary assent the
earnest may be any larger amount provided by the Standing
Orders of the two Houses of Parliament, and the company is
allowed to make surveys for its proposed enterprise. In all these
acts the proposed name of the company may be used with an
affix stating that it is provisionally registered. Promoters or
other persons violating these provisions are liable for contracts;
in addition they are to be fined. The effect of the provisional
registration and the powers thereby conferred last for twelve
months, but this period may be extended.

In order to start business a complete registration must be obtained.
This firstly requires the execution of a Deed of Settlement, con-
taining: (1) Name or style of the company; (2) its business
purpose; (3) the address of the principal office and branch offices,
if any; (4) the proposed and additional capital, and if the capital
does not consist in money, its nature and value; (5) the amount
of borrowing; (6) the amount of shares subscribed or proposed
to be subscribed at the date of the deed; (7) the division of the
capital into shares, which are to be distinguished by separate
numbers in regular series; (8) names, occupation and places of
residence of the subscribers; (9) number of shares held by each,
their distinctive numbers and the payments made; (10) names
of directors, trustees (if any) and auditors, their occupation, places
of business or private residence; (11) duration of the company
and the mode or conditions of its dissolution.

Together with the deed of settlement a covenant with one
or more trustees is to be made for the payment and performance
of other engagements contained in the deed. The deed is to be
signed by at least a quarter of the shareholders, holding at least
a quarter of the maximum of capital (proposed and additional),
and further by at least two directors.

The deed is to be filed with the Registrar, who examines the
document and notifies the directors of any defects. In such case
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a supplementary deed is to be executed. If the original or
supplementary deed of settlement complies with the require-
ments, the company is to be registered.

Companies with objects which require the assent of Parlia-
ment have to deposit all documents required by its standing
orders. Any alteration in the deed and any further deeds are to
be deposited with the Registrar. To ensure full publicity it is
provided that all registrations may be inspected gratis and that
certified copies may be obtained by anyone on payment of a
moderate fee. For the same reason half-yearly returns of addi-
tions and changes in membership—in consequence of transfers of
shares or of death—and changes of names of shareholders by
marriage or otherwise are to be made, in all cases with their
places of residence.

Since under the Act the shareholders are liable for the com-
pany, any member who transfers his shares may immediately
request the registration of the change. Until registration the
new shareholder has no right to vote or to receive dividends,
and the old shareholder remains liable.

Every company has to make each January a return of regis-
tration, of which a certificate is to be issued.

Complete registration gives the company corporate status:
it becomes a legal entity, it may use the registered name and
possess a common seal. Within the limits fixed by the deed of
settlement it may make contracts and acquire and hold personal
property. Money may be borrowed within the limits imposed
by the deed of settlement. After complete registration the com-
pany may issue share certificates and receive payments thereon.
Furthermore it may call up the unpaid parts of the shares. It
has the power to make by-laws and to alter them by resolution
of a general meeting specially convened for thatpurpose. By-laws
must not be contrary to the Act or to the deed of settlement.

The company must hold yearly regular meetings, and may
hold extraordinary meetings when necessary. For the conduct
and superintendence of the company’s business at least three
directors are to be elected for a term provided in the by-laws,
but not exceeding five years. The deed may provide for their
re-eligibility on retirement. The general meeting may remove
directors at any time. As to other officers, their offices and
appointments are to be fixed in the deed of settlement ; power to
remove them is vested in the general meeting.
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The activities of companies whose purposes require Parlia-
mentary assent are regulated by the Standing Orders of the
Houses of Parliament; they may petition for incorporation by
Act of Parliament.

No shareholder may exercise his rights until he has signed the
deed of settlement and paid the calls. On compliance with these
requirements he may be present at meetings, take part in dis-
cussions, and vote. Voting by proxy is generally admitted ; it
may, however, be excluded by the deed of settlement. Voting
rights may be restricted, but not so far as to deprive the share-
holder altogether of his vote.

The directors’ powers include the conduct and management
of the company’s affairs and the appointment and removal of the
secretary and other employees. They are to transact the affairs
entrusted to them at meetings. They must appoint a chairman,
and should he be absent from a meeting, elect another for that
meeting.

The directors’ powers may be restricted by the deed of settle-
ment, but not to an extent which would involve direct action by
the general meeting: the Act maintains the principle that share-
holders should not act otherwise than through directors.

No purchase or sale of the company’s own shares may be made
by the directors, with the exception of shares forfeited for non-
payment. No money may be lent to a director or other officer,
except by authority of the general meeting. Furthermore,
directors who are directly or indirectly interested in any matter
should not vote thereon. Contracts with directors are to be
submitted to the general meeting for approval and are otherwise
invalid ; only, contracts made in the regular course of the com-
pany’s business, such as assurance policies, contracts for annuities,
for purchase of articles, and for services in the regular course of
business and on regular terms are excepted.

Every director must hold at least one share in the company,
his office terminating if he ceases to hold such share. Any defect
in the appointment of a director makes it unlawful for him to act,
but the validity of his acts as against third persons is not affected.

The Act sought to define the criminal responsibility of direc-
tors, declaring that non-feasance or malfeasance with intent to
defraud the company or the shareholders is a misdemeanour;
likewise the falsifying or mutilation of books or the making of
erasures in them.
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Every meeting is to be recorded, and the minutes signed by
the chairman. They are to be entered in the book of minutes
which is to be kept at the company’s principal office and to be
open for inspection by shareholders during reasonable hours.
This right of inspection may be restricted by the deed of settle-
ment or by the by-laws.

The company must keep books of account, and enter all its
transactions therein. The accounts are to be balanced annually.
The directors, or any three of them, must examine and sign the
balance sheet, which is subsequently to be signed by the chairman.
The balance sheet shall be “full and true”. It shall be submitted
to the general meeting, after being audited by one or more
auditors, elected yearly by the general meeting. If no auditor
has been appointed, the Board of Trade has power to appoint
one until the next general meeting and to fix his fees.

The balance sheet, together with half-yearly periodical
accounts, is to be handed to the auditors for examination. They
have the right to inspect all books of account and registry for
the year, and are to have the assistance of the officers and servants
of the company. They are to make a report within fourteen days
after the receipt of the balance sheet, and where they do not
approve of it they are to make a special report. Fourteen days
before the general meeting any shareholder may inspect the
balance sheet and books of account, and may take copies and
extracts. The directors may authorise inspection at other times
also. The right of inspection may be restricted or denied by
the deed of settlement or by the by-laws.

Apart from this right of inspection, the directors must send
a printed copy of the balance sheet, the auditor’s report and their
own report to every shareholder at least ten days previous to the
meeting. After the meeting the balance sheet and the reports
are to be filed with the Registrar and to be there open for inspec-
tion.

It is provided that the company’s contracts are as a rule to
be made under seal and signed by two directors or by an officer
specifically authorised by the board of directors for that purpose.
Contracts not exceeding £50, and likewise contracts for services
not exceeding six months and not involving more than £50, may
be made by an authorised officer. Bills and notes need not be
under seal, but are to be signed by two directors and counter-
signed by the secretary; endorsements may be made by any



THE EVOLUTION OF CORPORATE ENTERPRISE 69

officer authorised by the by-laws. Deeds, on the other hand, are
always to be executed under seal and to be signed by two directors.

The by-laws made by the general meeting are always to be
filed with the Registrar and are otherwise inoperative.

A register of shareholders is to be kept, showing their names
and addresses, the number of their shares and the amounts paid.
Every shareholder may inspect this register and obtain a copy for
a fixed fee.

Certificates of shares are to be issued on demand. They
must state the date of complete registration, the number of the
share and the amount paid. They are to be issued under the
common seal of the company, and are prima facie evidence of
title, which, however, may be rebutted. The share certificate
thus differs from the Continental type and is not a negotiable
instrument ; consequently its absence does not prevent disposal
of the share. 'Worn-out or damaged certificates may be exchanged
for new ones on surrender; in case of loss the shareholder may
demand the issue of a new certificate. All this is to be done for
a fee fixed by the Act on a moderate scale. The fact of the issue
of new certificates is to be entered into the register of shares.

Transfers of shares are to be made by deed, which is to state
the consideration paid. The company is to keep a register of
all transfers, and the entry is to be endorsed on the deed. Until
the transfer is registered, the new holder has no rights as against
the company. Before full payment of the share no transfer may
be made, but the deed of settlement may provide otherwise and
authorise transfers of partly paid-up shares.

The Act modifies the Common Law inasmuch as it grants
the company an action of debt for calls, based on the fact of
shareholding and the maturity of the instalment claimed. The
company may claim 5 per cent. interest from maturity of the
instalment.

As stated above, the Act regarded publicity as the best means
for ensuring honesty in company affairs. Beside the details to
be registered it is provided that by-laws, in order to be operative,
are to be made in writing, filed with the Registrar, and printed,
and any shareholder may demand a copy. Any interested person
may demand from the Registrar a certified copy of the by-laws,
the deed of settlement or the list of shareholders, directors and
other officers, and any shareholder may inspect these in person
or by proxy.
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As we have said above, shareholders of companies registered
under the Act are liable without limit for the debts and obligations
of the company. Consequently every judgment against the
company is operative against all its shareholders, without any
necessity to join them in the action or to initiate new proceedings
against them. An execution based upon a judgment against
the company requires, however, the leave of the Court, which is
to be given only after execution against the company has been
found to be without result. Shareholders remain liable for three
years after the termination of their ownership and its registration.
Shareholders who have been compelled to pay debts of the com-
pany may request reimbursement from the company and con-
tribution from other shareholders. By these measures the Act
restricted to some extent the dangers of unlimited liability, but
did not remove them, especially in the case of a company’s total
collapse, such as occurred in the times of commercial crises.

False claims that the company is under the patronage of
opulent or eminent persons, and false statements as to the holding
of directorships by such persons, are prohibited under pain of
fine.

The Registrar of Joint-Stock Companies is to present an annual
report to the Board of Trade regarding all companies and changes
therein, which will be laid before both Houses of Parliament.

The Act 7 & 8 Vic., c. 113, passed on the same day, to regulate
joint-stock banks, provided that such banks may in future be
created by Letters Patent. The incorporation may be effected
by petition to the Board of Trade. The companies must have
a capital of at least £100,000; the shares a minimum par value
of £100. Before incorporation at least 50 per cent. of the capital
is to be subscribed and at least 10 per cent. thereof paid up.
The company may not begin business without full subscription
of the said capital and payment of at least 50 per cent.

A Deed of Partnership is to be executed and presented.
Nine shareholders holding at least 21 shares have the right to
request the calling of a general meeting. One-fourth of the
directors are to retire yearly, and no re-election is allowed for at
least twelve months. )

The company may not purchase its own shares, or lend
any money on their security. The banks must publish a monthly
statement of their assets and liabilities. The balance sheet is to
be audited yearly by two or more auditors. Beside the board
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of directors a manager is to be appointed. The Letters Patent
granted by the Board of Trade are valid only for 20 years.

The provisions of this Act as to the liability of shareholders
are similar to those of the Joint-Stock Companies Act. The same
is true as to the obligations of shareholders as against the com-
pany; the company is also given power to make calls and to
enforce them by action of debt with 5 per cent. interest. This
Act, however, also regulates the forfeiture of shares, which by
the other Act was left to the company. Forfeiture cannot be
declared until six months after the call was made. There must be
a previous notice of 21 days given by letter, or if the shareholder’s
address be unknown, by insertion in the Gazeite. Forfeitures
must be confirmed in general meeting. No more shares than
necessary may be sold.

Bills and notes may be signed by a single director or manager.

As to publicity, a memorial is to be registered at the
Stamp Office which may be inspected by any person. All
changes in the ownership of shares or otherwise, and all transfers
of shares are likewise to be registered, and the record is to be
open to inspection.

All joint-stock banks incorporated by Letters Patent under
this Act have full corporate status, and not merely power to
sue and to be sued, as under the Act of 1834.
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9. EncLisH COMPANIES FROM 1844 TO THE INTRODUCTION OF
LmMrrep LiaBiitry. EvoruTioN oF COMPANIES IN SCOTLAND

The legislation of 1844 made possible the formation of joint-
stock companies as independent legal entities by registration
without compelling them to adopt the expensive and hazardous
method of seeking incorporation by charter, letters patent or
special Act of Parliament. Nevertheless, these other methods
remained open and in many cases were still resorted to. Further-
more, for railways and similar enterprises Parliamentary incor-
poration, or at least Parliamentary assent, remained a necessity.

Those who prepared and passed the Act of 1844, aware of the
difficulties and dangers of corporate enterprise, were convinced
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that the best protection for the public was the fullest possible
publicity, extending to the auditing of balance sheets, while the
best protection for creditors was the maintenance of the principle
of the full liability of shareholders.

Under the new Act corporate enterprise was substantially
extended, and the commercial crisis of 1847 interrupted it only for
a short time. Between 1844 and 1856, when the principle of
limited liability came into force, 956 companies obtained complete
registration under the Act—g10 in England and 46 in Ireland.
Only a small fraction of these belonged to the industrial field.
According to a table compiled by Shannon their distribution was
as follows:

English Irish
Mines, coal and iron . . . . . . . 16 —
Lead, copper, etc. . . . . . . . 14 7
Quamcs . . . . . . 11 —
Ore smelting and manufacturmg . . . . . 3 —
Railway rolling stock . . . . . 7 1
Briquettes and coal by- products . . . . . 7 2
Bricks, tiles and pottery . . . . . . 10 —
Coastal shipping . . . . . . . . 41 I
Ocean shipping . . . . . . . . 5 —
Telegraphy . . . . . . . . . 1 —
Cotton manufacture . . . . . . . 13 —
Woollens . . . . . . . 1 —
Miscellaneous industries . . . . . . 18 —
Breweries . . . . . . . 6 —
Other foods and drinks. . . . . . . 24 1
Houses, land and buildings . . . . . . 29 2
Markets and public halls . . . . . . 85 1
Colonial gas and water. . . . . . . 1 —
Colonial railways. . . . . . . 10 —
Colonial mines and lands . . . . . . 28 —
Foreign gas and water . . . . . . . 4 —
Foreign railways . . . . . . . 2 —
Foreign mines and lands . . . . . . 29 —
Petty lending . . . . . . . . 29 —
Insurance . . . . . . . . . 219 —
Gas and water . . . . . . . . 211 28
Railways . . . . . . 8 2
Other public utilities and works . . . . . 13 —
Unclassified . 46 1

Regarding the capital of these companies we have no exact data.

It will be remembered that railways could choose between
registration under the new Act on compliance with the standing
orders of Parliament, and incorporation by a special Act. Most
of them preferred the latter alternative, i.e. they applied for
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provisional registration only and then for incorporation by Act
of Parliament. In the years we are considering there were about
1600 provisional registrations related to railway projects, whereas
the number of incorporations by Act of Parliament, most of them
railways, was 135.

The new companies were mostly connected with railways,
so far as their capital, if not perhaps their number, was concerned.
Capital investment in railways rose from £65 millions to more
than £200 millions. These years are known as those of the
railway mania.

As is shown by a comparison of provisional registrations with
actual incorporations, there were many abortive projects. There
were abuses too, but on the whole the railway companies were
successful, some of them yielding substantial profits and paying
large dividends.

Many of these companies were capitalised by subscriptions
collected from provincial circles, and there were many small
investors. We learn that at the end of 1845 there were more than
20,000 individuals with investments of less than [2000, their
holdings amounting to £21 millions, and only 5000 whose invest-
ments exceeded £2000. All classes were represented among the
investors.

The Legislature found it advisable to regulate statutory com-
panies by two general Acts: the Company Clauses Consolidation
Act of 1845, 8 & g Vic., c. 16, dealing with public utilities gener-
ally, and the Land Clauses Act of the same year, 8 & g Vic., c. 18,
dealing mainly with the use of land and its compulsory acquisi-
tion by railway companies. Before this the special Acts incor-
porating each company had to provide for the regulation of the
company’s structure and the special powers needed for the
undertaking. These two Acts provided a general framework for
public utilities, and railways in particular. The former set forth
a form of regulation very similar to that of the Act of 1844.
Some of its provisions remained in force until 1946. Since the
special position of railway companies is outside the scope of this
work, we need not give details of the two Acts in question, nor
of the similar legislation introduced in 1847 for Gas- and Water-
works, Harbours and Piers.

Lastly there were constant petitions for charters and incor-
porations by Letters Patent. The number of incorporations
between 1837 and 1855 was about 100, out of 160 applications.
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The attitude of the Board of Trade was still very unfriendly : many
applications were refused to prevent speculation, others because
they would interfere with private enterprise.

In spite of the substantial progress made, there were com-
plaints regarding the regulations made under the Act of 1844.
Some of its provisions were regarded as cumbersome, for example,
that which required the registration of prospectuses; and a new
Act, 10 & 11 Vic,, c. 78, passed in July 1847, dispensed with this
requirement. The same Act introduced some minor amend-
ments; especially it made the authorisations to acquire land,
which were within the power of the Board of Trade, easier to
obtain.

Complaints were also heard regarding the system of dividing
registration into two stages. In many cases promoters and sub-
scribers paid the small earnest of 10s. per £100, and then used
the scrip given them as receipt for speculative purposes, selling
it, if they could, at a premium, and subsequently abandoned the
project, so that complete registration was not proceeded with.
In fact, of some 2500 provisional registrations only about 40 per
cent. were completed. Between provisional and complete regis-
tration the future of the project was uncertain.

The main difficulty, however, was unlimited liability. The
Act of 1844 took the view that incorporation could not be granted
unless this was maintained. This view was opposed in many
quarters, which looked upon unlimited liability as dangerous for
the shareholders and a real obstacle to the creation of companies,
even for the soundest undertakings. Money could not be found
for honest and sound proposals, while capital remained idle or
was directed into foreign companies, where limited liability was
permitted. Capitalists took shares in foreign companies, in many
cases of questionable character, with the result that investors
suffered substantial losses. It was stressed that unlimited liability
was not always, on the other hand, a protection for the creditor,
though it meant the taking of disproportionate risks on the
shareholders’ part.

The effects of the crisis of 1847 made dissatisfaction with the
existing law even greater ; there were cases of the failure of com-
panies with considerable deficits and consequent disastrous effects
for the shareholders.

Many companies tried to meet the case by inserting clauses
in their Deeds of Settlement providing that shareholders accepted
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only limited liability. It was supposed that those who gave
credit to the company after having notice of this clause could
not assert unlimited liability against the shareholders. But before
the Courts defences based on such clauses had no effect.! Doubts
whether an express stipulation that unlimited liability would be
excluded with regard to obligations arising from the contract
would be operative were settled in the affirmative in Hallett ».
Dowdall.2 In some cases shareholders resorted to a clause in the
Deed of Settlement prescribing that in case of losses the company
was to be wound up before the losses absorbed its capital. Such
a clause, however, could not have much effect.

The situation was aggravated by the unsatisfactory state of the
common law as to partnerships. Not only were the partners
jointly and severally liable for the partnership’s debts, but also
in every lawsuit the joining of all partners was held to be necessary,
whereas if a partner paid on behalf of the partnership, he could
not recover proportionate parts of the amounts paid by him from
his co-partners. Business men and lawyers alike sought reform
of partnership law, inter alia the introduction of limited partner-
ships (Société—Commandite). A draft Bill was even prepared on the
instructions of the Board of Trade and a Royal Commission
appointed to examine the question. But all these efforts remained
unsuccessful, and the law of partnerships was not codified until
18go.

In 1854 a Royal Commission had been set up to consider
company law reform. This Commission (the Royal Commission
on Mercantile Law) heard 70 witnesses. Opinions were divided.
According to Viscount Goderich 37 of the witnesses were in
favour of the introduction of limited liability ;3 according to
Shannon, only 15. The Government became rather reluctant,
nevertheless Parliament accepted a Bill which became law as
18 & 19 Vic,, c. 133 (1855).

On the whole this Act maintains the Registration Act of
1844, but declares that any company—other than insurance
companies and banks—may be created with limited liability on
complete registration, provided it has shares of not less than
£10 par value and at least 25 shareholders who subscribe three-
quarters of its proposed capital and pay up 20 per cent. of the

1 See Sea Fire and Life Insurance Company, Greenwood’s case, %G‘L
and G. 459 (1854), and Athenzum Life, 4 K. and J. 549 (1858). > o=
* (1852), 18 Q.B. 2. ’_ ansard, 1854, -.'vﬂﬁﬂ" .
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amount subscribed. In such a case liability may be limited by
express provision in the Deed of Settlement. Companies which
avail themselves of this facility must not only state the fact in
their Deed of Settlement but also include “Limited” in their
name as its last word. Under similar conditions existing com-
panies might reduce the liability of their shareholders to the par
value of their shares.

In order to protect creditors it was enacted that directors
declaring and paying dividends when the company was insolvent,
or would become insolvent in consequence of such payment, are
personally liable, save for those directors who do not take part
in such declaration or payment of dividends, or who being present
object to the payment and record their objection in writing.

Another provision was to the effect that shareholders’ notes are
not receivable in payment for shares, officers accepting such
notes being liable for the amount concerned. Lastly directors
were placed under the obligation to report if three-quarters of
the capital were lost, in which case the company was to be
wound up. In all other respects the provisions of 7 & 8 Vic.,
c. 110, were left untouched. Forty-six companies in all had been
registered under this Act when it was repealed in 1856 by
19 & 20 Vic,, c. 47.

This Act was the result of the strengthening of public opinion
in favour of fuller freedom of incorporation. Its most significant
feature was that the compulsory appointment of auditors was
abolished. In Table B, containing the standard form of Articles
of Association, it was provided that the company in general
meeting shall appoint one or more auditors, but the contents of
the table were optional just as Table A is to-day. The company
could therefore exclude the application of this provision, and
dispense with the appointment of auditors if it thought fit. It
is curious that it was Robert Lowe, who in 1854 emphasised
before the Royal Commission the necessity of full publicity as to
accounts and auditing, who nevertheless as President of the Board
of Trade introduced the Bill which dispensed with the com-
pulsory appointment of auditors. Public opinion, however, was
so strongly in favour of abolishing any restriction that the Act
was passed practically without discussion.

The Act aims at a complete regulation of companies, save
for the chartered companies and those created by Act of Par-
liament. It provides that seven persons may form a company
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for any lawful purpose. Partnerships of more than 20 persons
are to be registered as companies, all the partners being other-
wise liable in full for the partnership’s debts and obligations.

The Deed of Settlement is supplanted by the Memorandum of
Association, which must state the name of the company, the part
of the United Kingdom in which it will start business, its objects,
the liability of the shareholders, i.e. whether unlimited or limited
and, if the latter, to what extent, the amount of the capital and
the number of shares. The word “limited” is to be used in the
same way as under the Act of 1855. The Act forbids the use of
names which are identical with or closely similar to those of
existing companies.

There is no provision as to the minimum capital required,
nor need any part of it be subscribed or paid up before registra-
tion. All that is necessary is for each of the seven persons who
subscribe the memorandum of association to take up at least
one share.

The company may draw up Articles of Association for the
regulation of its affairs, and the Act contains, as above mentioned,
a Table B, whose provisions are to be applied in so far as they
are not superseded by other articles accepted by the subscribers.
The memorandum of association and the articles, if any, are to
be registered. On the submission of these documents the Registrar
of Companies issues the Certificate of Incorporation. After
registration the shares may be issued to the subscribers of the
memorandum of association, and shares may be allotted to other
persons willing to take them. The system of provisional and
complete registration is abolished : there is only a single registra-
tion. With regard to the shares it is provided only that they are
to be numbered and that they are personal property. The
provision of the Act of 1855 prohibiting the payment of dividends
in case of insolvency is maintained.

The company must keep a register of shareholders, and
prepare an annual list with a summary stating the amount of
the nominal capital, of the shares issued, of the calls, of unpaid
and forfeited shares. A copy of this list and summary are to be
submitted to the Registrar and may be inspected by any person.
Only persons entered on the register are to be regarded as share-
holders, and no trust may be so entered. Any person who
complains that he has been wrongly entered or omitted is given
a remedy in form of a summary petition to the Court of Chancery.
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The register of shareholders may be inspected by shareholders
without charge, or by others for a fee not exceeding one shilling.
In accordance with the former Act it is also provided that calls
constitute debts due to the company.

The company may carry special resolutions by a majority of
three-quarters of the shareholders present, but such special resolu-
tions are to be confirmed by a similar majority at a subsequent
meeting within not less than one or not more than three months.
An increase of the capital, however, may be authorised according
to the provisions of the registered articles of association. If the
company has less than seven shareholders and nevertheless carries
on business as a company for more than six months, the share-
holders are liable for all the debts of the company.

The Act has little to say on questions of management; this is
in accordance with its principle of leaving full freedom to share-
holders whether or not to accept Table B.

The formalities required for contracts are relaxed: deeds,
contracts, bills and notes may be signed by any authorised person.

The only protection given to minority shareholders is that
20 per cent. of the shareholders in number and value of shares
may apply to the Board of Trade for the appointment of an
Inspector to investigate the Company’s affairs. He may call
for the production of books and documents, and has power to
examine the officers on oath. His report is to be submitted to
the Board of Trade, and to be forwarded to the company and also
to those shareholders who requested the investigation. The
requirement of 20 per cent. in numbers and holdings and the
provision that all the expenses of the examination are to be borne
by the petitioners obviously made this remedy practically inopera-
tive. The further provision that the company itself might
appoint inspectors had no special value, since under common law
the power to inspect the books and accounts belonged to it in
any case.

The Act of 1856 is the first of the Companies Acts to be ex-
tended to Scotland, and from then on the evolution of company
law has moved on identical lines throughout Great Britain. It
is therefore appropriate to glance at earlier developments in
Scotland.

Scots law did not look upon joint-stock companies as illegal
at common law. It was held legal to create such a company
by contract, to raise a-stock or capital divided into shares, to
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stipulate for their free transferability and to entrust the manage-
ment to directors or other officers. It was even admitted that a
company might make contracts as a separate person and acquire
personal property. Furthermore joint-stock companies could sue
and be sued in the company’s name with the addition of some of
the directors, and there was no necessity to join the shareholders
as defendants or plaintiffs in such suits. The company, however,
could not acquire or hold real property, especially land, and had
therefore to resort to trustees.

On the other hand the shareholders were held liable without
limit for the obligations and debts of the company. The only
case in which it was held that limited liability could be stipulated
with force against third parties 1 was never followed.

The Bubble Act did not extend to Scotland and was never
held to apply there, although its extension was argued in one case.

Besides the unincorporated joint-stock companies Scotland
had its chartered companies. The Bank of Scotland had been
created in 1695 by a special Act of the Scots Parliament. The
Royal Bank of Scotland was created under royal charter, and
the British Linen Company likewise obtained a royal charter in
1819, although Letters Patent had been already granted to it
in 1746. All these companies were created with limited liability,
and it has always been held in Scotland that limited liability is
an incident of a chartered company.2 Further, in the Sanders
case 3 it was stated in 1879 by L. P. Inglis and L. Deas that the
Crown had no power to charter a company with unlimited
liability. Under the Act 6 Geo. IV, c. g1, two Scots banks were
chartered with unlimited liability, namely the Commercial Bank
of Scotland, which had been in business since 1810 without
incorporation, and the National Bank of Scotland, created in a
similar way in 1825. In both cases the unlimited liability result-
ing from the absence of incorporation was maintained. The
three old chartered banks and the two new banks above mentioned
established a large number of branches, and there were many
unincorporated joint-stock banks whose activities extended
throughout Scotland. In other fields of economic activity the
number of joint-stock companies was relatively small, and as we
have seen, the number of those which obtained incorporation
either by charter or by Act of Parliament was even smaller.

1 Stevenson v. McNair (1757), Kames’ Select Dec. 191.
2 Per L. P. Inglis (1878), 6 R. 4or. 3 v R. 150-168.
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LEGISLATION AFTER 1856

The legislation of 1856 was in some respects hastily prepared,
and the Act had soon to be amended. By 20 & 21 Vic,, c. 14,
it was enacted that partnerships carrying on business without
registration, though the number of their members was in excess
of twenty, fall under the penalty that their members (shareholders)
are severally liable for debts. In other words any partner or
shareholder could be sued without joining the other partners or
shareholders, and without previous execution against the assets of
the partnership, i.e. the unincorporated company.

Another innovation of this Act was that companies were
empowered to convert fully paid up shares into stock. Should
a company avail itself of this permission the numbering of such
shares was to cease; but the conversion was to be recorded with
the Registrar, and the company was obliged to keep a register
of the stock and its holders, which was to be open for inspection
by shareholders and others.

In 1857 special attention was devoted to banks. The Act
20 & 21 Vic,, c. 49, extended the provisions of the Act of 1856
to joint-stock banks. Consequently the requirements relating to
the minimum capital, its subscription and payment were dropped,
and seven persons on subscribing at least one share each of at
least £100 par value could form a banking company. On the
other hand it was provided that partnerships carrying on a
banking business must register as companies if the number of
their members exceeded ten. Should a banking partnership not
be registered it is deprived of the right to sue and be sued; no
dividends may be paid, and the directors are to be fined for failure
to comply with the duty of registration.

Under this Act only one-third of the shareholders both in
numbers and in holdings had the right to apply for examination
of the affairs of a banking company. The principle of unlimited
liability, however, was still maintained, in accordance with the
views of some of the leading members of the banking profession.
But this stage did not last long. The crisis of 1857 fell with

01al severlty on banks, and a number of them carrying on

usinesses failed. It was found that unlimited liability is
h% protection for creditors in case of failure, nor a factor
which wbuld make either creditors or shareholders cautious in
grdnting Qnd obtaining credits. At the same time the insol-
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vencies of the banking companies in question inflicted many
hardships on shareholders.

This led to an extension of limited liability for banks. By
21 & 22 Vic,, c. g1, joint-stock banks were enabled to restrict
their liability for the future, except for notes issued, with regard
to which unlimited liability was to remain. Every banking
company was empowered to alter its deed of settlement or articles
of association accordingly and to re-register as a limited company,
while new banks could be created under the amended Act of
1856 with limited liability. In actual fact banks refrained from
registration or re-registration with limited liability. Especially
was this the case with the leading London banks. This state
of affairs remained in force until the Companies Act of 186z2.

In the years between 1856 and 1862, 2479 companies were
registered with limited liability. The returns prescribed by the
Acts are not quite exact as to the capital of these companies ; but
it is stated on the basis of an exhaustive examination that those
companies which still survived in 1874 had a capital of about
£31 millions—only 164 per cent. whereof was in companies in
the stage of winding-up or dissolution.

An examination by Shannon shows that of these 2479 com-
panies, after excluding abortive creations and small units, 1575
are left which were registered with limited liability. If we look
into the field of operation of these, we find an increasing pro-
portion of industrial companies. Thus 114 cotton, 3 woollen
and 22 other textile manufacturing companies were promoted.
Iron and coal promotions numbered 65; those for lead, copper
and other mines, 207. On the other hand the number of water
and gas companies was in decline. Another estimate by L. Levi
for the same period shows 2631 companies with a capital of
£185 millions, in which are included the railway companies
incorporated by Act of Parliament.
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10. Tue Companies Act or 1862

The state of the law brought about by the various enact-
ments of the years 1856-8 made the application of the Statutes
by the Courts and the handling of company affairs by business
men and lawyers a difficult matter, and there was urgent need
of consolidation. This was satisfied by 25 & 26 Vic., c. 8g,
which came into force on 2 November 1862.

This Act, a comprehensive code of 212 sections with three
schedules, is frequently described as the Magna Carta of company
law, and a most accomplished example of legislation. If by
this it is meant that the Act successfully consolidated company
law the praise is well deserved. But a sober estimate of its
provisions shows that it marked little progress by way of reforms
previously unknown to English law, though many improvements
and clarifications were achieved, and the principle of laisser faire
in company matters was amplified. Many of the institutions of
English company law had their origin in the legislation of 1855
and 1856, and even in the Act of 1844, although it is true that
the Act of 1862 made the state of company law very clear and
provided a simple method of incorporation and an elastic frame-
work for the constitution and management of companies.

The principle that the liability of shareholders may be
limited by the memorandum of association to the amount of the
par value of their shares was fully maintained. Before this Act
it was possible to form companies with unlimited liability or with
liability in excess of the par value of the shares. The new Act,
however, circumscribed in more detail a third type of liability,
that limited by guarantee. This type arises when the shareholders
are under obligation to contribute to the assets of the company in
case of its liquidation for debts contracted up to the time when
their membership, i.e. their ownership of shares, was terminated,
and to the expenses of liquidation up to the amount fixed by the
memorandum. The liability, limited or unlimited, ceases one
year after termination of membership.

It is made clear that the memorandum of association can be
altered only if it is so provided by the original regulation, i.e. the
memorandum plus the articles, or by a special resolution in
general meeting. The company may resolve upon an increase
of capital, alter the division of the capital by converting the
shares into new shares of larger par value, or convert shares into
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stock. For the adoption of a new name not only a special resolu-
tion, but also the approval of the Board of Trade is required.
For the articles of association the rule that Table A applies unless
the shareholders in general meeting resolve otherwise remains
unaltered. Companies with unlimited liability or with liability
limited by guarantee must, however, adopt articles of association
and file them for registration. Copies of the memorandum and
articles are to be given to all shareholders on request.

The rule that no trusts may be recognised by companies and
that registered shareholders alone are deemed to be shareholders
of the company was maintained. This provision was not extended
to Scotland, where companies could take notice of trusts of shares,
and actually can do so even to-day. The rules as to registers of
shareholders were supplemented by a provision that incorrect and
omitted entries were to be remedied in England and Ireland by
motions, or in Scotland by summary petitions.

In view of the widespread financing of companies by the issue
of preferred shares and debentures with special security it was
provided that companies must keep a register of mortgages and
other charges, open for inspection by the company’s shareholders
and creditors, though not by the general public or by prospective
creditors—a serious drawback.

Companies without shares were placed under obligation to
register their directors. Why this provision was not applied to
all companies is not clear; it is obvious that for companies with
share capital such publicity is equally important.

The scope of this book does not permit of a detailed examina-
tion of the Act’s provisions. Some reforms of more general
character and interest must, however, be mentioned.

In the case of voluntary liquidation it was provided that an
arrangement with the creditors will bind the company if it is
made by an extraordinary resolution, i.e. by three-fourths of the
capital represented at the meeting, and the creditors if three-
fourths in number and value have assented to it. Any creditor
or shareholder, however, was granted a right of appeal within three
weeks to the Court, which might at its discretion amend, vary or
confirm the arrangement.

An important innovation was the power given to the Court on
the application of a liquidator, shareholder or creditor to investi-
gate the conduct of any past or present director, manager,
liquidator or officer of the company. Should it be found that



84 HISTORICAL AND ECONOMIC BACKGROUND

he had misapplied or retained, or become liable or accountable
for, any monies of the company, the Court may compel him to
repay the amount in question to the company with interest or
to contribute to the assets, as it may think fit. The same was to
apply in any case of misfeasance or breach of trust.

The Act made it possible for unincorporated companies to be
wound up if they were dissolved, ceased to carry on business,
or were unable to pay their debts, or in any case in which the
Court should find it just and equitable. The voluntary winding-
up of an unincorporated company, however, remained inadmis-
sible. The main advantage for shareholders in an unincorporated
company was that the Court had power to stay proceedings
against both the company and the shareholders who had to con-
tribute. In the case of voluntary liquidation this power did not
exist.

The new Act gave a strong impulse to the creation of com-
panies. Their promotion was in any case enhanced by the
increase of liquid capital, as the country had now overcome the
effects of the crisis of 1857.

In the years 1863-6, 3503 companies were registered with
limited liability. During the same period 876 companies with
a nominal capital of £373,230,050 offered to the public shares of
the par value of £268,136,900. Of these 283 were manufacturing
companies with a nominal capital of £84,700,000 and with shares
to the amount of £64,902,900; 56 were banking companies with
a nominal capital of £72,950,000, offering shares of £51,950,000.

New registrations in respect of certain old kinds of corporate
enterprise were reduced to a quite insignificant role ; on the other
hand an entirely new type arose, namely, finance and discount
companies. Over this period 50 of these companies were created
with a nominal capital of £69,350,000, offering to the public
shares of the par value of £45,750,000. Finance companies were
introduced after the example of French finance companies,
especially the Credit Mobilier. Their fate in Great Britain was
likewise disastrous.

It is recorded that of the capital of the 876 companies above
mentioned which offered shares to the public during the period
in question, the amount paid by shareholders was £35,648,640,
or not quite 10 per cent. of the nominal capital. Their financial
basis, therefore, was not solid, and it is not surprising that many
of them could not weather the storm.
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This lack of sufficient foundation was most significant with
regard to finance companies. Industrial companies on the whole
had sounder foundations.

Another new feature was the conversion into companies of
existing industrial establishments. A large number of these,
mainly well-established ones, became limited companies at this
period.

At the same time many new railway companies were formed,
and existing ones constructed new lines. The total railway
mileage at the end of 1865 was 14,289 ; the capital amounted to
about £456 millions.

In 1867 there was a slump in commercial activity, and shortly
afterwards a serious crisis developed. This crisis was made more
severe by the failure of Overend and Gurney, a banking
business with very extensive activities which had shortly before
been converted into a limited company with wide applause from
public opinion. But some opinions were more cautious, and
competent observers issued warnings against the excesses of
speculation, though on the whole with little result. The reverse
experienced was very serious. Whereas companies registered in
1864 numbered 965 and in the following year 1034, their nominal
capital amounting to about £235 millions and £205 millions
respectively, the number of new registrations dropped in 1866 to
762 with a capital of about £7,400,000, and in 1867 to 479 with
a capital of £31 millions.

Interference by the Legislature was urged, not, curiously, in
the field of banking, where the most serious failure occurred, but
in that of reform of company law. This demand was satisfied
by 30 & 31 Vic,, c. 131, an Act to amend the Companies Act of
1862. The reforms made by this Act were not without import-
ance, though they fell far short of providing adequate means of
preventing such abuses as had appeared.

The Act introduced a new type of company, similar to the
French Société par actions (see §7) and the German Kommandit
Aktiengesellschaft. Companies might be created with limited
liability for shareholders but unlimited liability for directors.
Furthermore, existing companies were empowered to extend the
liability of their directors from the amount of their shareholdings
to an unlimited liability for all the company’s debts. This
liability, however, was to be asserted only in case of winding-up,
whereupon the directors became contributors with unlimited
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liability. This seemingly far-reaching reform remained a dead
letter : not one such company was formed.

The Act made a reduction of capital depend not only on a
special resolution in general meeting but also on an order of the
Court, and creditors might object to the reduction. But the
Court might dispense with the assent of objecting creditors,
provided the company gave security for the debt. The Court
was empowered to prescribe the affixing of the words ““and re-
duced” to the name of the company for a certain time. It was
likewise enacted that a company may by special resolution sub-
divide its shares into shares of smaller par value. Companies were
also permitted to have fully paid and partly paid shares simul-
taneously. The Act moreover abandoned the principle that all
the shares must receive identical treatment as to payment.
Companies were given power to make varying arrangements
with their shareholders as to both the amounts to be paid on the
shares and the term within which payment was to be made.

Until the passing of this Act it was a constant principle of
British company law that shareholders must be registered with
the company and that share certificates must contain the share-
holder’s name. The Act introduced share warrants to bearer,
i.e. certificates entitling the bearer to demand from the company
the delivery of one or several shares. Such warrants were to be
issued only for fully paid shares or stock. To make use of this
facility the company had to insert suitable provisions in its articles.
If the original articles contained no such provisions the company
might insert provisions authorising the issue of bearer warrants
by special resolution. The company could make these bearer
warrants more than simple warrants for delivery of shares on
request, for they could be provided with coupons entitling the
holder to receive dividends. It even became possible to provide
that the holder of a bearer warrant might exercise certain rights
of a shareholder according to the provisions of the articles. In
the absence of such provision the holder of a warrant had to
demand the delivery of the shares it represented against its
surrender and cancellation. At the same time the bearer’s name
must be entered on the register of shareholders and the share
certificate issued in his name (re-registration). When bearer
warrants existed under a company’s articles it became possible
to convert shares and stock into such warrants, or warrants into
shares. Thus any company might simultaneously have registered
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shares, registered stock and bearer warrants, and their pro-
portions could be changed at the request and convenience of
shareholders.

In order to protect subscribers, purchasers of shares, and
shareholders, it was provided that any prospectus or any notice
inviting persons to subscribe or to take shares should in future
contain the dates of and the names of all the parties to any
contract which before the issue of the prospectus or notice had
been entered into by or on behalf of the company. Omission
of these particulars was to be regarded as fraud.

Finally the Act of 1867, like nearly all Company Acts, con-
tained amended provisions regarding winding-up proceedings.

The only provision which could be considered as aimed at
protecting the public against fraudulent promotions was the
compulsory disclosure of the names of persons involved in con-
tracts with the company before the issue of the prospectus or
notice of subscription and the dates of such contracts. These
particulars are in themselves, however, fairly irrelevant if the
contents of the contracts are not disclosed. Even so a method of
evasion was devised by inserting in the prospectus or form of
subscription a clause by which the subscriber waives such dis-
closure.

Suggestions for the amendment of the law of partnership met
with some success in 1865 by the enactment of the rule that per-
sons lending money to a single merchant or a partnership against
a share in profits are not to be regarded as partners and incur no
liability for the debts and obligations of the partnership. On
the other hand they are not entitled to assert their claims in case
of liquidation; in other words they rank behind creditors. This
was in principle equivalent to the introduction into English law
of the limited partnership, the commandite.! The expectation that
by this reform the ascendancy of the device of corporate existence
would be lessened was not realised.

When the crisis was over, the movement to extend corporate
enterprise both by creating new undertakings of this form and by
converting existing ones into limited companies became even
more marked. On looking back we can see that in spite of all
the difficulties and the harmful consequences of the recurrent
crises, limited companies played an important part in the
economic growth of the nation. The freedom and simplicity of

1 Bovill’s Act, 28 & 29 Vic., c. 86.
P.C. 1_4
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company formation obviously contributed to this result. Such
freedom was felt to be on the whole beneficial to the country.
Nevertheless it had its disadvantages also. One was the pos-
sibility of fraudulent promotions. The Act of 1844 aimed at
full publicity; its authors believed this to be the sufficient and
only way of protecting the public against fraud. The obligation
to register the prospectuses, however, was abandoned after three
years. The amendment of the Act of 1867 mentioned above was
a poor substitute for registration, and, as the experience of the
seventies showed, it did not provide effective protection.

Another awkward consequence of the growth of the company
movement was the increase in speculation. In some influential
quarters it was believed that bear selling of shares contributed in
many cases to the fall of companies, especially of banks. In 1867
an Act, 30 & 31 Vic.,, c. 29, provided that sales of shares in
banking companies should be void if the bill of sale did not con-
tain the numbers of the shares. In this way the legislature thought
to make the sale of shares which the seller had not in his possession
at the time of sale impossible. But the Act was quite without
effect.

An extensive examination over the period 1862—-6 has been
made by H. A. Shannon to discover what proportion of company
promotions were abortive and what was the average life of
companies formed. His results show that many companies never
commenced business, a considerable number were but short-
lived, and both shareholders and creditors met with substantial
losses. Shannon concludes that the freedom granted by company
law was of dubious value, and that it may be suspected that
enterprises in company form were on the whole less successful
than one-man undertakings or partnerships. But since no exact
data as to bankruptcies are available this conclusion may be
questioned, and the fact that after 1867 the creation of new com-
panies not only increased parallel with the volume of national
wealth and business but also invaded more and more new fields
is on the whole a strong counter-argument.

According to an earlier review made by L. Levi, out of 7056
companies formed after 1844, 2974, i.e. about 42 per cent.,
remained in existence in 1868. The lowest rate of survival was
in banking and finance; out of 291 there remained 49, i.e.
16 per cent., or 43 per cent. by volume of investment. Cotton
companies show a resistance exceeding the average, with 117



THE EVOLUTION OF CORPORATE ENTERPRISE 89

survivors out of 215, or 54 per cent. Mines fell below the average,
with 439 surviving companies out of 1419, or 30 per cent., and so
did various manufacturing companies, with g52 survivals (34 per
cent.) out of 1016. Professor Levi concluded, perhaps pre-
maturely, that the business of the country was gradually passing
out of the hands of private firms. At this time the statement
was true as to industry only with qualifications and very slightly
true as to commerce, where within our period only 539 companies
were formed of which 193, i.e. 35 per cent., survived.

Although it would be an exaggeration to say that from the
middle of the sixties corporate enterprise represented the greater
volume of business, it is undoubtedly true that the part it played
was a substantial one, and the growth of companies was closely
connected with the extension and contraction of business due to
the industrial cycle. But beside this there was a constant exten-
sion of the corporate system into fields which earlier had been
dominated by one-man firms and partnerships.

In spite of this many onlookers thought that the heyday of
the company was past. Thus one observer of profound know-
ledge and competent judgment, Goschen, stated in 1868 ! that
there was a general distrust of limited companies in banking,
finance, industry and commerce, and in railways as well. But
events disproved this gloomy view in the very next year. In
1869 there was a revival: the nominal capital of new companies
registered rose to £141 millions, and even if we deduct one
promotion with a nominal capital of £100 millions which could
not be regarded as real, since only £200 was taken and paid-up,
the rise is still a substantial one.

The rise in registrations was constant. Thus in 1873 new
companies were registered with a nominal capital of £ 152 millions.

In the field of legislation the method of introducing partial
reforms according to experience and urgent needs continued in
force. In 1870, by 33 & 34 Vic., c. 104, arrangements between
creditors and shareholders of insolvent companies were facilitated
by giving the Court of Chancery power to convoke a meeting of
creditors in order to decide on proposed compromises. A simple
majority by numbers and a three-fourths majority by amount of
debts was authorised to accept a compromise or arrangement
binding on the dissentient creditors, if sanctioned by the Court.
By c. 61 of the same year life insurance companies were regulated

1 Edinburgh Review, vol. 127.
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by the requirement of a deposit of £20,000, by imposing separate
management and accounting where the company carried on other
business also, and by insisting on an actuarial examination and
report every five years.
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11. FRENCH CoMPANY LEGISLATION UNDER THE SECOND EMPIRE

THE SOCIETE ANONYME

As we have seen already (§ 7) one class of companies was
subject to very careful scrutiny before it could start activities,
whereas commandites par actions could do as they chose. In conse-
quence, all dubious promotions took the form of commandites.
The recurrent crises brought about the collapse of a dispropor-
tionately large number of these. The most unscrupulous pro-
motions were based on the issue of shares of very small amount:
bogus companies frequently had their capital divided into one-
franc shares, by which the poorer and more gullible members of
the public were attracted and deprived of their savings.

Reform of company law had long been urged, but it was not
until 1856 that the first step was taken by the enactment of an
amendment to the law dealing with the commandites. The
principle of free formation was retained, but the new law intro-
duced certain normative rules both as to the formation and the
management of these companies.

In commandites par actions with a capital not exceeding 200,000
francs, the shares were to have a par value of at least 100 francs ; for
a larger capital the minimum par value was to be 500 francs. No
issue of shares was allowed until the capital had been fully covered
by subscriptions and 25 per cent. of the par value paid in cash.
Before full payment no bearer shares were to be issued, and the
shares were not negotiable until 40 per cent. had been paid up.
In all cases where any part of the capital was to be provided by
other contributions than cash—the so-called apports—the share-
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holders had to verify the apport in general meeting and to resolve
upon the formation of the commandite in a second meeting. In
both meetings a majority both in numbers and in holdings of
shareholders contributing cash was required. Interested share-
holders had no vote. The same rule applied with regard to any
advantage reserved for a shareholder.

The law brought a new fatctor into the structure of commandites
par actions: the Board of Supervision. Every commandite par
actions had to have such a board, consisting of at least five members
to be elected by the shareholders in general meeting before business
began. The election was to be for one year. Subsequently the
board could be elected for not more than five years. The board
of supervision was to examine the books, cash and securities of
the company and report to the shareholders. Without such report
no dividends could be paid. The supervisors were authorised
to convene the general meeting and to propose the dissolution of
the company. In case of failure to perform their duties the
supervisors became liable, and certain defaults on their part were
penalised.

Should a commandite par actions be created in contravention of
the law, any interested party might sue for a declaration of
nullity. Should it be declared void, the managers (gérants), the
supervisors, and persons who had contributed assets other than
cash would become liable. For gross violations of the law, such
as acceptance of simulated subscriptions, the paying of dividends
without profits, and so on, severe penalties were enacted. In
order to ensure compliance with the law, the gérants and the
board of supervision were to file a declaration with a notary public
certifying that the requirements as to subscription and payment
had been carried out. The law also foresaw the possibility of
an action by the supervisors or a group of shareholders against
the gérants, and provided that in such case they must sue through
a commissary chosen by them.

The Law of 1856 undoubtedly had the effect of slowing down
the formation of commandites par actions, and contributed to prevent
the issue of bogus shares. It even had to be relaxed somewhat
in 1857.

In the case of joint-stock companies proper, the sociétés
anonymes, on the other hand, it was found that the requirement
of administrative assent did not in all cases prevent abuses, and
was in itself an obstacle to the formation of new companies.
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The position grew somewhat awkward in consequence of the
commercial treaty with Great Britain concluded on 15 March
1862, providing that British limited companies formed under the
Companies Act of 1862 might establish branches in France
without restriction. It was consequently felt that French law
must provide a somewhat easier method of forming joint-stock
companies, for otherwise all undertakings which could not obtain
governmental assent would come into existence as French
branches of English companies.

The Imperial Government resolved to introduce a company
law amendment allowing of the formation of sociétés anonymes with
a capital not exceeding 20 million francs without the necessity
of Imperial assent. This suggestion, though opposed especially
by commercial interests in the large seaports which were still
hostile to limited liability, became law on 29 March 1863.

The new law gave these companies a new name: companies
with limited liability, Sociétés @ responsabilité limitée. The original
intention was that the law should apply only to companies with
a capital not exceeding 10 million francs, but this maximum was
increased to 20 millions. Companies with a capital of up to
200,000 francs were to have shares of a minimum par value of 100
francs, those with a larger capital a minimum par value of 500
francs. The minimum number of shareholders for formation was
fixed at seven.

The members of the board of directors (Conseil d’Administra-
tion) were to be elected by the shareholders in general meeting.
Their term of office was to be fixed by the articles, but was not
to exceed six years. The law provided that the board of directors
(administrateurs) must deposit with the company at least 5 per cent.
of the total share capital in shares issued in the directors’ names.
The directors were to have equal holdings in these shares, which
were declared inalienable during their term of office so as to serve
as collateral for the directors’ obligations arising out of their legal
liability.

The normal quorum at general meetings was fixed at one-
fourth of the capital, or at one-half for special questions such as
increase or reduction of capital, alteration of articles, etc. To
control the management the law provided for the election of
commissaries (commissaires) with a term of office of one year.

To some extent the law regulated the accounting of these
companies. It prescribed that the administrateurs must prepare
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quarterly statements of assets and liabilities, and a detailed
inventory and summary balance sheet at the end of each financial
year. This balance sheet was to be presented to the commis-
saries for examination; they were to prepare a report to the
general meeting. Both the balance sheet and the commissaries’
report were to be open to inspection by the shareholders at least
15 days previous to the meeting. A legal reserve was to be formed
and it was provided that one-twentieth, or 5 per cent., of the
profits should be placed to this reserve fund until it amounted to
10 per cent. of the capital.

There is a remarkable protective clause in the law in favour
of minorities. Shareholders holding at least 5 per cent. of the
capital were empowered to sue the directors on behalf of the
company. There was also a provision forbidding directors to
acquire any personal interest in transactions of the company.

The articles, i.e. the deed creating the company, were to be
filed with the office (greffe) of the juge de paix and with the Tribunal
de Commerce and to be open to inspection by the public. Should
three-quarters of the capital be lost, the directors had to convene
a general meeting to decide upon the question of dissolution.

In other respects the provisions of the law of 1856 were
extended to the limited liability companies to be created under
the law of 1863. Both laws also contain an interesting clause on
the effect of non-compliance with their provisions when companies
are being formed. In such a case the company may be declared
void by the Courts on action brought by any interested party.
Shareholders, however, might not plead this nullity as against
third parties in order to evade their liability, i.e. the payment of
the par value of their shares. This doctrine of nullity is still a
characteristic feature of French company law.

In consequence of these two laws France had now three kinds
of companies: the commandite par actions, the limited company
under the law of 1863, and lastly the joint-stock company (société
anonyme) under the Code de Commerce requiring a charter, i.e. the
approval of its formation by the Government. This position
was felt to be confusing; especially the provisions of the law of
1856 were felt to be too strict in regard to the commandites par
actions, whereas the limited company class was not too popular and
was restricted to undertakings of medium size. Moved by these
considerations, the Imperial Government prepared a codification
of company law, which became law in 1867.
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This law somewhat relaxed the strict regulations of the law
of 1856 in regard to the commandites par actions. Nominative
shares became negotiable after payment of 25 per cent. The
articles could provide that, after payment of 50 per cent., the
shares might be transferred and the subscribers freed from further
payments. Nominative shares became convertible into bearer
shares after such payment, but the obligation of the original
subscriber was to remain in force for two years. The board of
supervision might consist of not more than three members, whose
term of office was to be fixed by the articles; the maximum term
of the first board was still one year. Lastly it was provided that
each member of the board of supervision should be liable only
for his own delicts.

In.the case of the société anonyme, the requirement of Govern-
ment authorisation was abolished. Henceforth companies could
be formed freely provided they complied with the legal require-
ments. Thus the French law altered the system of concession by
the Government into a normative method of regulation. This
regulation itself is in many respects identical with the rules con-
tained in the law of 1863. The requirement of seven share-
holders is maintained, as are the provisions as to the size of shares
according to the capital of the company, i.e. the minima of
100 and 500 francs for companies with less and more than
200,000 francs capital respectively. The shares might be bearer
or nominative shares, and were transferable under the same rules
as were provided for the commandites par actions.

Two general meetings are to be held when apporis are to be
taken over by the company or special advantages granted to a
promoter, shareholders, or any other person.

The first board of directors (administrateurs) may be appointed
for a term fixed by the articles, but with six years as maximum.
In principle the directors should be shareholders, but their
qualification was left for the articles to fix. This requirement
thereby lost its importance. Commissaries were to be elected
yearly. They had the right to enter the premises in the last
quarter of every financial year to examine the books, records
and transactions of the company. Otherwise the rules remained
unchanged.

Beside the inventory and the balance sheet, the law required
a profit and loss account to be drawn up. In order to secure
careful examination of the balance sheet and accounts, the
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administrateurs must present them to the commissaries at least
forty days before the meeting.

One general meeting at least was to be held every year.
The authority of the general meeting was to be supreme within
the company ; on the other hand the law gave full power for the
articles to fix the quorum and the voting rights apart from the
first general meeting, or the two constituent general meetings if
these were required in view of the question of apports or special
advantages.

The constituent act, i.e. the articles, must be filed at the
office of the juge de paix and the competent Commercial Tribunal.
Further, an extract must be published in one of the newspapers
authorised to receive official advertisements. The documents
filed were open to general inspection, and anyone might demand
from the company a copy of the articles for the extremely small
fee of one franc. Finally, the documents filed were to be displayed
at the premises of the company.

If we examine the law in the light of experience gathered over
the eight decades since its adoption it is obvious that the change-
over from the system of Governmental authorisation to that of
rather meagre regulation was somewhat hasty. It was said in
the French Corps legislatif that the provisions of the law conferred
a regulated freedom, but in fact there was very little regulation
left. It is therefore no matter for surprise that after the enact-
ment of the law many complaints were heard. More or less
comprehensive drafts of amending laws were repeatedly drawn
up. Some of them came before the Legislature, and one draft
was even adopted by the Senate, but did not meet with the ap-
proval of the Chambre des Députés. 1t was only in 1893 that an
amendment was enacted.
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12. Companies AND CoMpaNY LAw IN GERMANY AND
THE GERMAN CoMMERcIAL CoODE

Whereas business associations in Germany were flourishing,
strong and active in the later Middle Ages and the Renaissance,
the upheavals of the Reformation and the Thirty Years War

4.
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impoverished all the States of the Empire to such an extent that
there was no basis or prospect for any such bold and lasting
enterprise as would have called for the provision of large capital
sums by joint effort. After the Thirty Years War the Hapsburg
emperors and some of the German princes attempted to form
companies for colonial enterprises and overseas trade and to
imitate the mercantilist policy of other countries, especially
France, but these enterprises were abortive or short-lived, like
the Brandenburg-African Company in 1662 or the Oriental
Company created by the Emperor in 1719.

Not much was achieved during the 18th century. The
German Princes, the King of Prussia especially, were relatively
ambitious in pursuing various schemes for establishing new
undertakings, but the public showed little response, and there
was very little sign of the spirit of adventure met with in England
or the Netherlands. The mercantile class especially was strongly
prejudiced against corporate enterprise. The Hansa Federation
declared in 1627 in an answer to the Emperor that they did not
consider the creation of companies a proper method for mer-
cantile undertakings. In their view the individual merchant or
at most the partnership were adequate channels for trade. As
late as 1720 Hamburg prohibited the establishment of an insur-
ance company on a joint-stock basis. It is not surprising therefore
that if and when a joint-stock company was established, the
State had to take over a large part of the capital.

In 1765 Frederick the Great established the so-called Konig-
liche Seehandlung, a company originally intended to engage in
overseas trade. The State had to take up g7-5 per cent. of its
capital. The Company was not successful, and in 1795 had to
be transformed into a State bank for the management of its
financial affairs, although without the right of note issue.

Thus, until the Revolutionary Wars, there were very few
companies in the German States. Those which did exist were
created by special charters from the Sovereign. The charter
provided for the regulation of the company; there was no com-
pany law. Even the Prussian Code of 1794, in spite of its great
volume and its attempt at completeness, contained no special
provisions for joint-stock companies. Napoleon’s Code de Com-
merce as a whole, including its provisions regarding joint-stock
companies and commandites par actions, was introduced in the States
of the Rhine Confederation, and remained in force after 1813,
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thus governing company iaw in the most prosperous and economic-
ally advanced part of Germany. This was the case in the Rhine
Provinces and Westphalia, which in 1815 became part of Prussia.

Under this régime business corporations began to evolve,
especially in Prussia. They were chartered by the King, and the
rules governing the company had to be contained in each individual
charter. But a fundamental change is to be observed in the
policy of the Prussian Government with regard to companies.
Whereas in the 18th century the Government had done every-
thing it could to induce merchants and capitalists to unite their
means for the formation of companies and bigger undertakings
in general, in the 1gth century it was obviously prejudiced against
companies, and the royal assent was given only with reluctance.
The Government was specially opposed to the formation of
mining companies, and in order to restrict speculation favoured
the formation of Gewerkschaften—mining companies of the old-
fashioned type. The corporate capacity of these companies was
recognised and the members (Gewerke) were not liable as against
third parties. They could make calls and request additional
payments (Jubusse) without limit, but the member could abandon
his share and thus get rid of the burden of future payments.
The position in the shipping companies (Rkhederer) popular in
seaports was similar, with the difference that in cases of bankruptcy
and liquidation the members could be sued for a proportionate
part of the deficit.

This legal structure was a definite obstacle to the participation
of wider circles in such ventures. The members of mining com-
panies were mainly professional mining entrepreneurs, their
relatives and close friends. Transfer of shares was exceptional.
It was only after joint-stock companies became widespread and
their shares were quoted on the Stock Exchanges that shares in
mining companies (Kuxe) also became objects of trade. In the
case of Rhedereien investigations show that as a rule it was the
master and the mates who took up the shares. Craftsmen and
traders whose work concerned the ship and its equipment, or
who had contributed material to it, frequently became members
also. Participations for investment alone were infrequent and
relatively small. At Rostock, in 68 Rhedereien formed before 1850,
only 12-7 per cent. of the shares were owned by members who
had a merely capitalistic interest in the enterprise. As late as
1860 the capitalist interest in 135 Rhedereien formed in the decade
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1850-60 amounted only to 19-4 per cent., though the boom in
shipping between 1853 and 1855 would have justified an expecta-
tion of more widespread participation.

This condition of the law and the Government’s attitude to
granting charters were strongly resented, especially by the mer-
cantile class, and the Prussian Government could not maintain
its opposition, particularly in the case of railway undertakings.
The general attitude favoured the construction of railways from
public funds. But this was not possible in view of the weak state
of public finance. Charters were therefore granted to railway
companies, and in 1838 a law for their regulation was passed in
Prussia. Thenceforward it was no longer necessary to enact
special regulations for each company in its charter. Moreover,
in 1843 a general Company Law was enacted for Prussia.

This law was based on the whole on the Code de Commerce, but
it provided only for joint-stock companies proper, the sociétés
anonymes of French law. The law maintains the concessions
system. After the contract constituting the company and con-
taining its articles, called its contract of association or its statute,
has been drafted, Government assent is to be obtained. Without
this the company cannot come into existence. The royal assent
was to be published in the Bulletin of Statutes, and an extract from
the articles published in the provincial Gazette, and in some cases
in the Bulletin of Statutes also. The Government was empowered
to repeal the charter against compensation at any time. Such
compensation was to cover only actual damage, and not loss of
profits. Forfeiture of the charter without compensation was
possible only by judgment of the Court. The shares were to be
nominative, but the issue of bearer shares might be approved
after full payment. Scrip for interim shares could not be issued
to bearer, but the articles might authorise the transfer of shares
after 40 per cent. of the par value had been paid up. Bearer
shares were to be transferable by delivery, nominative shares by
registration of the transfer in the company’s books. In the event
of transfer before full payment, the original subscriber was to
remain liable for the balance. The company could release him
from liability, but even then he remained liable for one year in
case the company should either be dissolved or become bankrupt
within that period.

An interesting feature of the Prussian legislation is that the
company was empowered in its articles to lay down penalties
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in case a subscriber should not pay the call, and these were not
subject to the rules restricting penalties for the non-payment of
monetary debts.

The company was regarded as an independent legal entity.
Thus earlier disputes regarding the juristic personality of cor-
porations were settled.

The law accepted the principle of limited liability without
exception, as did the Code de Commerce.

The company must have one or more managers (Vorstand).
No provision was made for the appointment of a board of super-
vision, but there was no obstacle to such provision being made in
the articles, and as a matter of fact under the law of 1843 many
companies chose toadopt such a board in addition tothe managers.
The law regarded the general meeting as the supreme organ of
the company. Voting rights were to be determined by the
articles without any compulsory stipulations, and the companies
had full autonomy to regulate quorums, requirements as to
majorities and so on.

All companies were under strong Governmental control to
the extent that, if more than 50 per cent. of the capital were lost,
the companyhad to report to the Government, on whose discretion
it depended whether it should be dissolved or permitted to con-
tinue its business. The general meeting had the power to resolve
upon dissolution, but even then the assent of the Government was
required for the resolution to be valid.

Under the law of 1843 concessions for the formation of com-
panies were granted more easily. Whereas earlier the Govern-
ment had made the grant of a charter dependent upon proof that
the formation of the company would promote the common good
of the realm, under the instructions of April 1845 this was no
longer necessary, and the Government’s assent could be given if
the purpose of the company could be regarded as useful on
general grounds.

Whereas from 1800 to 1825 only 16 companies were formed
with a total capital of eleven and a half million thalers, i.e. about
£1,600,000, the total share capital of companies in Prussia in
1850 amounted to 160,631,428 thalers and their number to 112.
Of these, railway companies formed the largest part. Their
capital amounted to 103,073,100 thalers; besides the shares,
debentures to the amount of 52,346,300 thalers were issued.
Insurance companies followed next both in number and amount
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of capital (27,433,111 thalers); banking and credit companies
represented a capital of 9,064,000 thalers, mining companies
13,101,000 thalers and industrial companies only 3,933,700
thalers.

Before 1843 Prussia had some unincorporated companies also,
though of very small size. They were looked upon as partner-
ships without corporate status and with unlimited liability. In
some cases, however, the Government accorded the privilege of
subsidiary liability to the extent that creditors could sue the
shareholder-partners only after the common assets of the partner-
ship were exhausted. In other cases unincorporated companies
were allowed to acquire real property in their own name without
having corporate status, i.e. merely for convenience of manage-
ment. After the law of 1843 such unincorporated companies
were strictly relegated to the role of partnerships.

In Austria the evolution of corporate enterprise was even
slower. In 1843 an Imperial Order provided that companies
could be created only by charter, and that during the whole of
their corporate existence they should be under Government
supervision. The Order provided for the holding of a general
meeting, the management of the company by managers, and
the election of a committee. The same rules were retained by a
law governing associations in general, passed in 1852.

Though other German states prepared drafts of company law,
none of them was adopted. As we have already stated, in
Western Germany the Prussian and Bavarian Rhine Provinces,
Hesse and Baden, the French Code de Commerce remained in force
after 1815 and only in the Prussian Rhine Province was it
supplanted by the law of 1843.

There was a strong movement throughout the German
Federation for the unification of the law. In the forties a uniform
Bill of Exchange law was adopted and in the eighteen-fifties the
movement was extended to commercial law, including of course
company law. On the basis of several drafts, mainly of one
prepared by the Prussian Government, a committee of experts
delegated by the member-States of the German Federation after
long and careful deliberations at Nuremberg drafted a project
for a general German Commercial Code in 1861. This project
was subsequently adopted by the member States and promul-

gated as an independent law for each of the members during the
years 1861-3.
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The law contained, inter alia, a full codification of company
legislation, applying to both joint-stock companies proper and
commandites par actions.

The question whether the system of concession (Government
charter to each company) should be retained, or the free formation
of companies permitted under the regulations provided by the
Code, was left to the discretion of the member-States. Prussia
maintained the requirement of individual charters for companies
of both classes. Other States, such as Saxony, the Hansa Towns
and with some exceptions Baden and Wurtemburg, made the
formation of companies generally free. A large number of States
adopted the French system, i.e. free formation of commandites par
actions (Kommanditaktiengesellschaft) and concessions for joint-stock
companies. For both classes a minimum par value for shares of
200 thalers (£30) was adopted. Commandites were not allowed to
issue bearer shares.

The partner in a commandite par actions had to participate with
a contribution which could not be divided into shares and was
not transferable. There was no minimum, however, for such
contribution. Partners could leave the company only with the
assent of the general meeting. The election of a board of super-
vision (Aufsichtsrat) was made compulsory, whereas joint-stock
companies could provide for the election of such boards by their
articles or not at their own discretion. Only a board of manage-
ment (Vorstand) was necessary. If a board of supervision existed,
it had to supervise the management; it had power to inspect
the company’s books, records and cash. It was the duty of the
supervisors to examine the balance sheet and the proposal for
dividends. The preparation of the balance sheet and the pro-
posal for dividends in the case of a commandite par actions was in
the competence of the partners; in the case of Aktiengesellschaften
in that of the managers. The final decision as to both belonged
to the general meeting.

A further characteristic trait of German company law and
practice appearing in the Code is that the managers were granted
absolute power of representation as against third parties. It was
provided that in their relationship with the company managers
should observe restrictions contained in the articles and likewise
follow instructions given by the general meeting; nevertheless
all contracts made by the directors were to be binding as against
third parties. The only consequence therefore was that the
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managers were liable for damages should they not comply with
such restrictions. In other respects the provisions of the Code
were similar to those of the Prussian law of 1843 and of the
French Code de Commerce and the law of 1856, from which the
provisions as to the board of supervision were taken.

Before the Code the German practice had been that, beside
the managers, who as a rule were not shareholders, or at any
rate not holders of large blocks of shares, but salaried executives,
the shareholders elected from their own ranks a council or com-
mittee to decide on business policy, and to assist and supervise the
managers. Such boards were often called Councils of Adminis-
tration (Verwaltungsrat). In instituting the council of supervision
the Code had in mind mainly the checking and control of the
management; so at least it would appear in the light of the text
of its provisions. We shall see that this aim was not achieved.

It is to be noted that the text of the Code begins with regula-
tions for the commandite par actions, as if companies of this class
were the basis of company law in general. This curious legisla-
tive technique was perhaps to some extent justified in France,
where the commandites par actions had for a long period been very
numerous and represented iz fofo a large capital, but hardly so
in Germany. Nevertheless it was maintained by the German
Reich until 1goo. On the other hand the Code regarded the
commandile par actions as a separate class of partnerships en com-
mandite, and although it could make contracts, acquire and hold
property of any kind, sue and be sued, its corporate status was not
fully recognised.

Company law as it was codified in the Code remained in force
in Austria. The North German Federation, from which Austria
was excluded, as reconstituted after 1866, enacted in 1870 an
amendment to the part of the Code dealing with company law.
The first and most important change was that the formation both
of partnerships by shares and of companies was declared to be
free, so that the concession of a grant by the Government was no
longer necessary, except for special franchises if these were
required for the company’s undertaking. The minimum par
value for shares was reduced to 50 thalers, or about £7 10s.
The provision that commandites par actions might not issue bearer
shares was maintained, whereas the bearer shares of companies,
if issued, were required to have a value of at least 100 thalers
(£15). The payment to be made before the registration of the
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company was fixed at 10 per cent. Instead of the two meetings
previously required in the case of apports, one only was provided
for.

The position as to the board of supervision was to some extent
ambiguous. This institution was extended to the joint-stock
company, from which it might have been concluded that it was
compulsory. The law, however, was not clear on this matter,
and in the next enactment, that of 1884, it was found necessary
to include an express provision to this effect.

In order to preserve the integrity of the company’s capital,
it was provided that until this was fully paid up no dividends
were to be paid. A new regulation was the prohibition of
acquiring shares in a company out of its own funds.

Finally the law contained certain provisions with regard to the
balance sheet, two of which were of great importance: (1) quoted
securities could not be accounted at a higher value than their
purchase price; (2) the expenses of organisations were to be
counted as losses and could not be taken into account as assets
of the company.

Thus the victory of laisser faire in company matters in Germany
became fairly complete.

SOURCES

G. Schmoller, fahrbuch, vol. XVIII (1893), pp. 959—1018; Grundriss der
Allgemeinen Volkswirtschaftslehre (ed. 1919), vol. I, pp. 521-529.

W. Sombart, Der Moderne Kapitalismus (ed. 1928), vol. 111, 2, pp. 728-747.

Cunow, Allgemeine Wirtschafisgeschichte (1931), vol. IV, pp. 1-155.

F. Primker, Enddemann’s Handbuch (1881), vol. I.

Bésselmann, Die Entwickelung des Deutschen Aktienwesens im neunzehnten
Jahrhundert (1937).

H. Schuhmacher, Die Entwickelung der inneren Organisation der Aktiengesellschaft
im Recht bis zum Handelsgesetzbuch (1937).

Goldschmidt, Leitschrift fiir das gesammte Handelsrecht, vol. 1, XIV.

K. Lehmann, Das Recht der Aktiengesellschaften (1899), vol. 1.

13. AMERICAN BusiNEss CORPORATIONs TO THE CrviL WAR

Until the War of Independence the English Crown maintained
its prerogative of creating corporations in its American colonies.
Some of these colonies, e.g. Virginia and Maryland, were them-
selves originally corporations created by royal charter. In such
colonies the doctrine of the common law prevented any aspiration
to create corporations of a local colonial character, since following
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Shepheard it was held that a corporation cannot create another
corporation. This doctrine was adopted by the Courts in
Robinson ». Groscot (1696) and Creddon ». Eastwick (1704).
In the proprietary colonies the royal charters provided that the
proprietor might create corporations for the improvement of the
colony. In the royal colonies there was no such express rule,
but the colonial legislatures vindicated their right to grant charters
to local corporations. Finally corporations were chartered by
the Crown itself, some with seats in England, others with seats in
one of the colonies.

The chartered colonies had not much success in the form of
chartered companies, and after a more or less short corporate
existence the charters were surrendered.

From the beginning of the 18th century nearly all the colonies
tended to assume the right to grant charters independently of the
royal prerogative. In several cases the Crown gave its assent to
such charters. In other cases royal charters were not granted,
and it was doubtful whether such corporations had a legal
existence or not.

In consequence of the state of colonial economy there were
very few business corporations which were colonial both in origin
and in their area of activity. There were unincorporated com-
panies in existence, and the Bubble Act, as already mentioned,
was extended to the American Colonies in 1741 by 14 Geo. 1I,
c. 37; but we know of no case in which it was applied.

We know of wharf and pier companies in existence at the
close of the colonial period, e.g. those of Newhaven (1760) and
Boston (1772). In Philadelphia there was an insurance company
against fire formed in 1752 and incorporated in 1768. This
company was in fact, however, a mutual assurance company.

A water company had already been formed in Boston in 1652,
but without a common name, while in 1772 and 1773 three water
companies were formed in Rhode Island. The New London
Society for Trade and Commerce in Connecticut was formed in
1732, but could not obtain a charter. Two other projects for
trading companies with the right to issue notes were brought
forward in 1740, but nothing came of them. There were certainly
unincorporated companies for trade, fishing, whaling and drain-
age, as well as some mining and a small number of manufacturing
companies, but without corporate charters.

On the whole the use of the corporate device was rare, and
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corporations were not at all popular, partly because of the un-
decided question of the right to grant charters and partly because
they were identified with monopolies. It is to be remembered
that the very fact which brought the antagonism of the thirteen
Colonies towards the Motherland to a head was the oppressive
policy of the East India Company.

The War of Independence fundamentally altered this situation.
The rights of the Crown fell into abeyance, and the colonies as
sovereign States asserted their right to grant charters. There was
some dispute between the Executives and the Legislatures of the
States. In the end the Legislatures prevailed. The constitutions
of Pennsylvania and Vermont expressly provided for the creation
of corporations; in other States this power was regarded as
implied.

The question of the power of Congress to incorporate was
raised at an early stage, and although it was disputed Congress
as early as 1781 passed a resolution to charter a commercial bank,
the Bank of North America. This bank felt the need to obtain
separate charters from several States as an additional protection.
The question was again raised on the creation of the first Bank
of the United States, and on the formation of the second Bank in
1816. It was eventually settled by the Supreme Court in
McCulloch ». Maryland 1in 1819. Thereafter it was a universally
accepted rule that Congress had the power to grant corporate
charters if they were instruments of federal policy, e.g. to regulate
the question of currency.

The reason for the unpopularity of corporations disappeared
with the assumption by the Federal and State Legislatures of
the power to grant charters; nevertheless hostile feeling and
prejudice remained. But economic conditions called for the
formation of larger undertakings, and after the close of hostilities
it was possible to get together substantial capital sums. From
1783 to 1800 more than 300 business companies were incorporated
—qo per cent. of them after 178g.

The incorporation was generally effected by special Acts,
either granting the charter or authorising the Governor of the
State to issue it. Some foundations were even laid for a general
corporation law. Thus in 1795 North Carolina adopted an Act
providing that canal companies might be freely formed, although
they obtained only the right to sue and be sued without full

1 4 Wheat. (U.S.), 316.
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corporate character. An Act of Massachusetts of 1799 provided
that any number of persons could freely form a corporation for
aqueducts, companies so formed having corporate character, and
the stockholders being liable only in case of dissolution. This Act
was extended in 1811 to all corporations whatever their purpose.

The corporations created between 1783 and 1800 were
substantial not only in numbers but also in size. The Bank of
North America had a capital of about 800,000 dollars, the first
Bank of the United States one of $10,000,000. It is significant
that Congress contributed $2,000,000 from Federal resources to
this first Central Bank of the U.S.A., and States took part with
substantial amounts in banks of a local character.

Of the 300 corporations formed in this period about 6o per
cent. were highway companies, about 20 per cent. had banking
or insurance as their object, about 10 per cent. were local public
service companies, and only about 4 per cent. were concerned
with other business purposes. There were joint-stock banks in
New York, Boston, Maryland and other places. Canals were also
a frequent object of company operation. These early American
canal companies, unlike the English ones, yielded very small
profits, and there was urgent need for the participation of public
bodies in such enterprises. Before 1800 there were in existence
altogether 74 companiesfor the improvement of inland navigation.
Bridges and highways too, which in England and other countries
were constructed by public bodies or non-profit-making trusts
and corporations, came in the U.S.A. within the sphere of
commercial companies. A large number of companies—73
before 180o0—were chartered for the erection of bridges, with the
right to levy tolls for their use. Most were of moderate size, as
the construction presented no difficulty, and they could be content
with moderate tolls. The bridging of larger rivers presented
much more difficult problems ; the expenses were naturally higher
and could not be calculated in advance with any exactness.
Even with higher tolls the enterprise could not yield satisfactory
profits. From 1792 onwards highways began to be constructed
by turnpike companies. Most of these were for short routes,
and the companies were therefore small entities. There was
much opposition to them, and their relatively small number in
this period (72) shows that their day was still to come.

In the field of assurance both mutual and joint-stock com-
panies existed. Most of them were engaged in maritime assur-
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ance. Fire insurance companies were mostly mutual institutions.
The beginnings of life assurance can also be seen. The total
number of assurance companies was 31 ; the size of the joint-stock
companies in this field was moderate, only a few of them having
a capital larger than $500,000.

The small number of water supply companies, g2 in all, shows
that at this period Americans were not as yet sufficiently interested
in a pure water supply. One such company, the Manhattan
Company, with an authorised capital of two million dollars, used
its funds mainly to carry on a banking business.

Only eight manufacturing companies were chartered, mostly
for textiles, and in the long run none of these was successful.
This was due mainly to general economic conditions, which were
not favourable to the evolution of industry. Records show that
a certain number of unincorporated joint-stock companies were
engaged in manufacture.

It says much for the soundness of corporate economy that
according to the historian of business corporations in this period,
J- S. Davis, there was no serious loss to creditors even in cases
where the shareholders lost most of their capital.

We know from the records of several companies that the
shareholders came mostly from the merchant class, but small
savers also took part. These naturally mostly took shares of
small denomination. The par value of turnpike shares was
generally between 20 and 50 dollars. Bank and canal company
shares were mostly issued at $250-500; at the end of the period
$100 shares appear.

Davis indicates the distribution of original subscriptions in
the case of eight companies; only one of these had more than
500 subscribers. In the Bank of North America five subscribers
took nearly 50 per cent. of the shares, and with an additional
sixth shareholder they controlled the Bank by an absolute majority.
It is probable that actually holdings were even less widespread,
since in most cases subscriptions were limited to a moderate
maximum, and therefore capitalists made use of dummies.

Moved by anti-corporation prejudice, many charters sought
to provide guarantees against individual domination of the
companies by prescribing limits to subscriptions and a regressive
system of voting. Possibly the time limits of franchises and the
provisions for reversion of public service enterprises were also
due to pressure of public opinion.
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In many cases the charter reserved the right of alteration and
repeal.

The question of repeal had been raised in the Assembly of
Pennsylvania in 1785. The charter of the Bank of North
America granted by Pennsylvania had been repealed by that
State in that year. As we have said above the Bank also had a
charter granted by Congress. It did not take action before the
Court, but the legality of the repeal was raised in the State
Assembly. One representative, a prominent lawyer, put forward
the doctrine which subsequently became so famous in the Dart-
mouth case, that a charter is a “compact” between the State
and the corporation. The question was not in that instance
settled, and the Bank satisfied itself with a new charter. Subse-
quently State authorities became more cautious, and repeals and
alterations were effected only in cases where public opinion
strongly favoured them.

Despite all prejudice, it can be asserted that charters were much
more easy to obtain in the U.S.A. after 1789 than either before or
at the same period in Great Britain, nor was procedure so expen-
sive. In the nineties the prejudice and hostility were decreasing,
and as we have seen substantial progress had been made: the
number of chartered companies appears very large in comparison
with the number chartered during the same decade in England.

In the absence of a general corporation law, regulation was
provided by the English Common Law adopted by the State and
by provisions contained in the charters. These, however, differed
widely in their contents. Some provided fairly complete regula-
tion, others gave practically no details. This was due, according
to Davis, to the fact that the Assemblies accepted the drafts
presented by the petitioners. Even in this period endeavours
towards a general corporation law were being made.

Limited liability was generally granted, either expressly or by
implication ; in one case only is its refusal recorded.

Most of the companies were formed for a single purpose and,
contrary to the English axiom regarding chartered companies,
it was held in America from the beginning that corporations have
only the powers granted by their charters, and that every act
not authorised thereby is ultra vires. In some cases, however, the
charter gave a company the right to extend its activities. Thus
the Manhattan Company’s charter authorised it to apply its
surplus to any purpose not prohibited by law.
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Practically no monopolies were granted to American com-
panies in this period. The only material exception was that of
the Bank of the United States of America, which for 20 years
had a charter excluding the chartering of any similar bank.
Bridge companies generally enjoyed protection by a prohibition
of the building of other bridges within a certain distance.

The Common Law rule that corporations cannot create other
corporations was accepted by the Courts, but in fact insurance
companies held shares in banks and other companies.

At this period profits were generally divided in full and no
attempt was made to form reserves. This was most conspicuous
and harmful in the case of insurance companies.

The English doctrine that companies are entitled to regulate
their internal lives by by-laws was recognised, and these were
held binding unless contrary to law or the charter.

Another characteristic innovation as contrasted with England
was that many charters were granted only for fixed and generally
short terms, e.g. ten years.

There were even in these early times substantial differences
between State and State in the evolution of companies and the
Governmental attitude to them. After the Bank of North
America had been incorporated in 1782 the Massachusetts Bank
was created in 1784 and two other banks in 1792 and 1795.
The Massachusetts Fire Insurance Company was incorporated
in 1795. The first charter for a manufacturing company, the
Beverly Cotton Manufacture, was issued in 1789 and a second
in 1794 for the Newbury Port Woollen Manufacturing. The
State legislature insisted in most cases on unlimited liability, at
least for judgment debts unsatisfied by the corporation, though
not with banks and insurance companies. But manufacturing
companies were not limited as to the terms of their charters,
whilst bank and insurance charters were granted only for terms
not exceeding twenty years.

In New Jersey the State legislature seems already at that
time to have been favourable to companies. This has been
generally attributed to Alexander Hamilton’s influence, though it
may have been connected with the State’s geographical position.
The charter granted in 1791 to the Society of Useful Manufactures
(Associates of New Jersey Company) was exceptionally magnani-
mous, including a gift of 36 square miles of land, with wide
powers. To the capital of $1,000,000 the State contributed a
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hundred thousand dollars, and the Company was granted exemp-
tion from taxes for ten years.

The New York legislature likewise favoured corporations,
largely because of the State’s commercial position. The same
may be said of Pennsylvania. In Maryland, on the other hand,
evolution was slower and the earliest incorporations were those
of banks and insurance companies. One Baltimore bank,
however, had already a capital of three million dollars.

After 1800 corporations increased, and from about 1810
onwards many manufacturing companies sought and obtained
incorporation. The beginning of the railway age is a land-
mark in the evolution of corporate enterprise. Railways in the
U.S.A. were built by private corporations. Georgia alone pro-
vided from public funds for the construction of the railroad from
Charleston to Chattanooga.

This period is noteworthy in the common law field for the
judgment of the Supreme Court in the Dartmouth case and the
first enactment of a general corporation law. It has been justly
pointed out that the U.S. Courts had very little help in this matter
from English Courts and literature. As we have seen (§ 6) Courts
in Great Britain seldom dealt with business corporation cases,
and legal literature was mainly concerned with public or non-
profit-making corporations. Business men and lawyers probably
knew something of English business practice and decisions, but
on the whole corporation law had to be built up on independent
lines.

As we have said above, a charter was regarded at first as a
kind of contract between the Sovereign and the corporation,
binding on both, and not to be terminated without mutual assent
save in case of abuse. After the Revolution the question became
governed by the Constitution of the United States Art. 1, § 10,
which prohibits the State from impairing the obligation of
contract. This was decided in the famous case of the Trustees
of Dartmouth College v. Woodward ! which related to an
educational corporation created from private means by Crown
charter granted in 1769. The State legislature of New Hamp-
shire in 1816 passed Acts to end a deadlock in the administration
by increasing the number of trustees by nine, vesting in the State
Governor the right to appoint the additional members, and
creating a board of overseers. In an action by the trustees under

1 4 Wheat. 518 (1819). '
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the charter the Supreme Court declared the Acts void. The
opinion of Chief Justice Marshall stated that the charter was
plainly a contract to which the donors, the trustees and the
Crown were the original parties, and that the obligations arising
therefrom could not be impaired without violating the Constitu-
tion. The Court found that every alteration in the charter,
however unimportant, and even though manifestly in the interest
of the party objecting to it, impairs its obligation ( per Washington,
J.). This principle was subsequently applied to business corpora-
tions and adhered to permanently.

The Dartmouth case was memorable also from another point
of view. Story, J., expressed the view that if the State does reserve
in the charter the right to repeal or amend it, that right is part
of the contract and governs the legal relation between the State
and the corporation. This principle likewise became a constant
rule of American corporation law, and most charters granted
after 1819 included it.

The feeling towards corporations long remained fairly hostile.
Senator MacDuffee of South Carolina said in 1828 that cor-
porations are ‘“united and stimulated by the hope of gain, are
destitute of individual responsibility and have no feeling for the
wrongs and sufferings inflicted upon others”. As late as 1837
it was proposed in Pennsylvania that no charter should be granted
for projects which individual activity could accomplish, and in
Ohio there was a movement in 1851 to substitute partnerships
for corporations, though at that time general corporation laws
already existed. Simultaneously there was hostility in certain
States to the principle of limited liability. Massachusetts
restricted it in 1822; Maine altered its rules five times between
1821 and 1856.

State legislations gradually proceeded from the system of
granting charters for individual companies to that of a general
corporation law. In some States the first step was the enacting
of some general rules for chartered corporations while maintaining
the necessity of special charters by legislative Act in each case.
At a later stage legislatures dispensed with this requirement, and
only the filing of the documents with the public authorities was
demanded. In this way general corporation laws came into
being. In most States this system was at first introduced only
for certain classes of corporations, and only later became general.
The transition was due partly to convenience: the obtaining of
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legislative charters became difficult and caused much delay. On
the other hand the whole system became odious in consequence
of lobbying and bribery. Useful projects could not obtain
incorporation if the promoters were unable or unwilling to secure
the goodwill of the majority, while unsound schemes received
charters by misuse of legislative powers.

The introduction of general corporation laws was as a rule
accompanied by an amendment of the State Constitution or by
the insertion of a provision in the general Corporation Act that
no special legislative charter should be granted. Some legisla-
tures, however, qualified this rule by retaining the power to
enact special charters if in their opinion the purpose of the project
could only be secured by special Act. ,

As already mentioned, most of the States under the influence
of the Dartmouth decision reserved in the charters the power to
amend and to repeal. The general corporation laws accordingly
as a rule provided that all charters to be obtained under the
Act by filing the incorporation papers were subject to this power.
New York passed an Act in 1811 permitting the formation of
companies for certain manufacturing purposes without special
legislative charters. This was extended and amended in 1825
and againin 1828-30. But these Acts did not prevent the creation
of corporations by special Act, and it was only under the New
York State Constitution of 1846 that this practice was restricted
to cases where the object of the corporation could not be achieved
under the general law. Under the Constitution of 1846 a series
of laws was passed for various classes of corporations. Manufac-
turing, mining, mechanical and chemical companies alone were
regulated by a comprehensive Act; railroads, turnpikes, bridges,
telegraph, insurance and banking companies were each dealt
with by a special enactment.

A similar position arose in Massachusetts, where an Act had
been passed in 1809 for the regulation of manufacturing corpora-
tions without ceasing to require special incorporating legislative
grants: here too separate laws were passed for various classes of
corporations, and only in 1851 was a really general statute for
manufacturing corporations adopted. Connecticut in 1836 per-
mitted the incorporation of certain classes of manufacturing
corporations by filing documents with the Secretary of State.

In New Jersey, where the practice of incorporation by special
Acts was fairly liberal, to such an extent that of 282 railroad
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charters granted between 1830 and 1871 only 55 materialised,
the step of fixing general regulative framework while maintaining
the requirement of special legislative incorporation was taken
only in 1846. In 1849, however, it was enacted that manufac-
turing, mechanical, mining and agricultural corporations could
be incorporated by declaration filed by four incorporators with
the Secretary of State. Other classes of corporations had to be
formed by special Acts, and it remained possible to apply for a
special charter, especially if some privilege or favour was solicited.
Actually the number of special incorporating enactments remained
large.

In Maryland the first step, regulation of manufacturing and
mining companies plus special legislative charters, was taken in
1839. In 1851 freedom of incorporation was proclaimed in the
Constitution, and in the following years several general corpora-
tion Acts were passed for mining, manufacturing and other
corporations.

Louisiana in 1845 adopted a constitutional amendment allow-
ing of free incorporation, but in Pennsylvania the Act of 1836
provided only for incorporation of iron-manufacturing companies,
and in 1849 a general incorporation law was passed only in
respect of certain limited classes of manufacture.

In New York the Act of 1811 contained a time limit of 20
years; but in the case of banking corporations extremely long
terms were provided for in the charters. The Central Bank of
New York was created with a term of 4050 years, and several
banking corporations had terms of 500, or even 1000 years.

The size of companies was generally limited. The New York
Act of 1811 provided for a maximum of $100,000; the Con-
necticut Act a minimum of $2000 and a maximum of $200,000.
New Jersey had a minimum but no maximum.

Some Acts restricted borrowing powers. New Jersey, in
other respects so liberal, provided in 1829 that banking corpora-
tions might not contract debts exceeding double the amount of
their capital.

Although in some States limited liability was held to be an
incident of corporate status, and for example in Connecticut it
was held in Javett v. Thomas Bank ! that shareholders are in
general not liable for the debts of corporations, statutes did not
favour limited liability. Massachusetts adopted unlimited

1 16 Conn. 511.
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liability for banking corporations, though it was asserted that
this would lead to the flight of corporate enterprise from the
State. New Hampshire did the same in 1842. In Maryland
the charters mostly exempted shareholders from liability in excess
of the par value of their shares, but in 1852 double liability was
adopted for shareholders of banking corporations. The vote was
in most cases limited, and in view of this it became usual to split
holdings and to make use of nominees. In Maryland it was
found necessary to require shareholders to swear that the shares
registered in their names were their own property (1837).

The power of directors to manage the company’s affairs was
recognised on a fairly wide basis. Many charters even gave them
the power to make by-laws.

The beginnings of modern practice are also to be observed in
respect of the requirement to carry on business within the State.
New Jersey required a majority of the directors to be residents of
the State and the head office of the corporation to be situated
within it, but in Maryland it was held possible to do business
exclusively outside the State, and actually a number of com-
panies sought incorporation in Maryland probably because of its
leniency in granting charters, though business was carried on
outside the State.

Most of the new incorporations were railways. Industry was
the last field to be conquered by corporate enterprise, the in-
dustrial sector being dominated by individuals and partnerships.
As late as 1850 there existed a partnership with a capital of one
million dollars, employing 508 families. Nevertheless from 1830
on, the number of industrial companies was on the increase.

Between 1830 and 1840 capitalists began to acquire interests
in various fields of enterprise by purchasing shares. Boston
merchants thus became interested in manufacturing and Phila-
delphia shippers in local factories. The so-called Boston
Associates, a group of fifteen Boston families whose first corporate
enterprise was the Boston Manufacturing Company (1813),
entered the insurance field through the creation of the Massa-
chusetts Hospital Life Insurance Company (1818) ; subsequently
they became interested in waterworks, canals and railroads. By
1850 they controlled 20 per cent. of the cotton spindleage of the
whole U.S.A., 30 per cent. of the railroads of Massachusetts,
39 per cent. of the insurance capital and 40 per cent. of the Boston
banking resources. Owing to their activities insignificant villages
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were transformed into company towns and even into great manu-
facturing centres like Lowell. They operated in speculative
purchases of Western land, and through the insurance companies
controlled by them invested in railroad bonds even outside the
State.

The size of industrial corporations was still moderate. Rail-
roads, however, required considerable capital. The original
investment in the Baltimore and Ohio amounted to $15 millions,
in the Erie to 25 and in the New York Central to $30 millions.
There was already wide dispersal of ownership and considerable
speculative trading in corporate securities. Already in 1838 the
Western Railroad of Massachusetts had 2331 stockholders; the
New York Central 2445 in 1853, while the Pennsylvania at its
creation had over 2600.

Many stockholders could not attend the meetings in person,
and proxies came into use. This gave the board an extremely
strong position. At the meeting of the Erie in 1854 the board
through proxies had 35,000 votes, the other stockholders only
gooo. It was not the small stockholder but Vanderbilt by whom
the notorious Drew was ousted.

According to Stevens no individual or combination of in-
dividuals had an overruling monetary influence, and the basis of
control was the character and standing of the persons in control
and confidence in their ability, judgment and integrity. But
this is rendered questionable by the abuses which became so
conspicuous during the following decades, such as domination
of a group of companies through interlocking directorates,
watering of stock by way of construction contracts, and so on.

With the growth of corporate securities private bankers gained
power and organised the flow of capital into stock and bonds.
Beside the managers and directors who endeavoured to build
the best railroads and to organise industrial production in the
most effective manner, a new type of director begins to evolve,
whose main ambition was to accumulate private wealth by the
use and abuse of the mechanism of the corporate device.
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14. CoMPANIES AND COMPANY LEGISLATION IN GREAT BRITAIN
FROM 1877 To THE COMPANIES ACT OF 1908

The Act of 1877, 40 & 41 Vic,, c. 76, related merely to reduc-
tions of capital. There were doubts whether under the 1867
Act the capital of a company might be reduced if it had been paid
up. The new Act provided that any company may reduce its
capital in so far as in consequence of losses or otherwise there is a
discrepancy between the nominal capital and the value of the
assets, or by making partial repayments of amounts paid up, or
by reducing the shareholders’ liability. In each case the reduction
is to be effected by special resolution, subject to the Court’s
approval. Creditors may not object if there is no repayment to
shareholders or reduction of their liability; but the Court may
direct otherwise. The Court is also given power to dispense with
the affix “and reduced” required by the 1867 Act. It may,
on the other hand, demand the reason for the reduction of capital
to be communicated and may direct how that is to be done.
Lastly the Act provided that the capital may be reduced by
cancelling unissued shares if such a course is authorised by the
memorandum and articles, or by special resolution.

The reform was followed by a crisis, which was most severe
in the case of banks, of which many failed. The most damaging
msolvency was that of the City of Glasgow Bank, where
£12,500,000 was involved, the shareholders having to pay
£2750 for a share of L100.

Public opinion called for a reform of company law that would
make such scandals impossible. Under the influence of these
requests,in 1879 the Act42 & 43 Vic.,c. 76, was passed. Its wording
applies not only to banks, but also to any joint-stock company.
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In practice, however, other companies did not avail themselves
of those of its provisions which they might have accepted, while
the provisions as to auditing were restricted to banks alone.

The Act gave unlimited companies power to limit their share-
holders’ liability. They might also then increase the nominal
amount, i.e. the par value, of their shares, so as to provide for a
reserve liability in case of liquidation. The amount of such
increase could not be called up by the company except in the
event of winding up, and then only to satisfy creditors and to
meet the expenses of the liquidation. The same could be done
in respect of any part of the capital which had not been called up.

The limitation of liability permitted by the Act was made
inoperative in respect of existing debts, and the rule that banks
cannot limit their liabilities arising from note issue was maintained.

The Act introduced compulsory audits for banking companies,
which must elect yearly one or more auditors in general meeting
and fix theirfees, no directororotherofficer beingeligible. Auditors
may be re-elected. They may examine the books and accounts
of the company; they are to be given a list of the books. In
the case of branches operating outside Europe the submission of
copies of and extracts from the books suffices. The auditors are
to report to the company whether the balance sheet is full and
fair, and gives a correct view of the company’s affairs. The
balance sheet is to be signed by the auditor, the secretary or
manager and at least three directors.

By this Act the compulsory audit provided for in 1844, but
abolished in 1855, was re-introduced into English law, though
unfortunately only for banks. This does not mean that audits
had been neglected since 1855. Respectable companies audited
their balance sheet and accounts, and it became increasingly
common to employ professional accountants for this purpose.
Yet there was no compulsion to audit, and the omission sometimes
had grave consequences. Thus in the City of Glasgow case it
appeared that the Bank had granted credits amounting to about
£6,000,000 to a small number of firms, disregarding the principle
of distributing risks. Auditors of any standing would hardly have
acquiesced without objection in such a credit policy, quite apart
from the question whether the debtors concerned were credit-
worthy or not; in actual fact they were insolvent.

In 1880, by 43 Vic., c. 19, it was made possible for a company
to repay, by special resolution, part of its net assets deriving from
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undivided profits, with the effect of increasing the liability of the
shareholders by the amount repaid. In such a case shareholders
might require the company to retain the amounts in question
and re-invest them in trustee securities. It was thought that
amounts so retained at the request of shareholders might be
applied to satisfy future calls on their shares and that they should
receive meanwhile the income from the securities. Such requests
for retention were not practical. On the other hand, although the
legislation of 1879 was at first not received with enthusiasm,
especially by the big joint-stock banks, it soon became obvious
that limited liability is not only a guarantee for the shareholders
against heavy losses but also tends to increase public confidence.
By the end of 1883 not more than nine banks maintained un-
limited liability. Not all the banks availed themselves of the
reserve liability, though nearly all of them operated with partly
paid up shares. Many retained profits or made the unpaid part
callable at any time, while some operated with fully paid shares
and created reserves. After the eighteen-eighties unlimited
liability for banks became quite exceptional, and thenceforth no
banking company of any substantial size fell into serious diffi-
culties. Lastly the Act empowered the Registrar of Companies
to strike off the register companies which did not carry on business
for at least one year.

The decade 1881—9o was one of growth for companies both
in numbers and assets. Its last years showed great promotional
activity. New registrations amounted in 1888 to £353 millions,
in 1889 to £241 millions, and in 18go to £238 millions. There
were, however, signs of reckless promotions, and some schemes
were launched which may be rightly described as bubbles. Thus
in 1882 a company was formed to carry on business of any kind
with a nominal capital of £12 millions, in which only 20 shares
were issued. Another with similarly extensive aims had a
nominal capital of £10 millions, and lastly a company was
created with a nominal capital of £10 millions for railway con-
struction. But only in 1890 was legislation introduced to extend
liability for untrue statements in prospectuses. By 53 & 54 Vic.,
c. 64, directors and others who take part in the issue of pros-
pectuses and notices inviting persons to take shares or debentures
were made liable to compensate persons who subscribeor purchase
such shares or debentures on the faith of false statements.
Liability is excluded if the person concerned had reasonable
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ground to believe the statement true, or, when the statement
relates to the opinion of an expert, provided that it fairly represents
the expert opinion in question, and the signatory had reasonable
ground to believe him to be a competent person. The same is
to apply to a statement based on an official document, if the
document is fairly represented. The Act’s intention was sound;
but events showed that the protection it gave was insufficient.

In the same year it was made possible to alter the objects
clause of the memorandum of association by special resolution
confirmed by the Court. Until 53 & 54 Vic., c. 62, it had been
held that without liquidation and reconstruction such a change
was impossible. The Court received wide powers regarding its
approval, and could direct whether creditors who object to the
alteration are to be satisfied or secured. It might approve the
alteration if it aims at carrying on the business of the company
more economically or efficiently, or at the attainment of its main
purposes by new or improved means, at introducing new lines
of business to the company’s advantage, or to a restriction of
the company’s purposes or to the abandonment of one or more
lines of business.

To protect a dissenting minority, the Court was empowered
to adjourn the proceedings in order that such shareholders might
be bought out by the majority, and to give adequate directions.

These provisions have remained thenceforth a part of the
British law.

The decade after 18go began with a depression, which reached
its nadir in 1893. With the improvement of economic conditions,
and especially the development of South African mining, a new
wave set in, as is shown by the following list of new registrations.

Year Number of Companies Nominal Capital (£)
1891 2686 134,261,673
1892 2607 103,403,331
1893 2617 98,054,161
1894 2970 118,431,570
1895 3892 231,308,077

An amendment in the legislative field in 1898 (61 & 62 Vic.,
c. 26) provided that where a company entered into contracts to
issue shares for a consideration other than cash and the contracts

were not filed, the Court may on petition of the company or any
P.C. 1—5
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other interested person order subsequent filing, if the omission
was due to inadvertence or the subsequent filing is otherwise just
and equitable. The Court may even order the submission of a
memorandum in writing instead of the contract, if the filing of
the latter would be impracticable or cause delay or inconvenience.

Meanwhile a committee was entrusted with the preparation
of an amendment of company law necessitated by the experiences
of the boom and the subsequent crisis of 1893. The main com-
plaints voiced were against reckless promotions. One interesting
case recorded from the early nineties is that of the Ancient
Goldfields of Africa. This company was registered with a capital
of L10,000 divided into 9,600,000 shares of one farthing, of
which only a small fraction was ever issued. Nevertheless even
to-day neither a minimum amount of nominal or paid-up capital,
nor a minimum par value per share, is required by English law.

The committee, with Lord Davey as chairman, presented its
report in 1894, but only in 1goo was an amending Act passed
(63 & 64 Vic., c. 48). Its main provisions relate to the creation
of companies and the re-introduction of compulsory auditing.
The certificate of incorporation was to be conclusive evidence
that all legal requirements have been complied with and that the
company is authorised to be and in fact is registered as a company.
The Act’s intention was to end any doubt as to the validity of a
company’s registration by the Registrar; but as we shall show,
the certificate of incorporation was not in itself regarded as
sufficient for commencing business.

It was further provided that the directors must declare their
consent to act, and this declaration is to be filed with the Registrar.
If under the company’s regulations (memorandum and articles)
directors have to qualify by shareholding, it must be stated that
they have complied with this requirement. The Act, however,
does not require any qualifying shareholding if none is called for
by the articles. If, and so long as, the minimum amount under
the articles has not been subscribed and the instalment required,
which may not be less than 5 per cent. of the par value, is not
paid, the directors may not allot the shares, and they must
repay the moneys received from subscribers if these conditions are
not complied with at the end of 40 days after the first issue of the
prospectus. They must make a return of the allotment of the
shares within one month. Commissions for procuring subscrip-
tions may be paid only up to the amount allowed in the articles,
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and this is to be disclosed in the prospectus. On the submission
of the return of the allotment and a statutory declaration by the
directors that this has been made, the Registrar issues a certificate
stating, on the basis of the statutory declaration, that the required
minimum of subscriptions and payments has been effected.
Without such certificate the company may not commence
business.

The Act laid down more details as to the contents of the
prospectus, and made the directors liable for omissions, unless
they could prove that they were not cognisant of the undisclosed
facts, or that the non-compliance was due to an honest mistake
of fact. Clauses waiving disclosures, which had become usual,
were prohibited and declared void.

The directors must convoke a statutory meeting to consider
the reports as to the allotment and payment of the shares.

From the standpoint of company management it is important
that under the Act shareholders representing at least 10 per cent.
of the share capital became entitled to call for an extraordinary
meeting, on stating its object to the directors. If such a meeting
was not convened within 21 days, the shareholders might convene
it themselves.

Mortgages and other charges were to be valid only if filed
with the Registrar. This was the first mention of floating charges
in a Companies Act.

In the annual summary to be submitted to the Registrar
shares issued for cash are to be distinguished from those issued
for other considerations; moreover, the amount of debts secured
by mortgages or other charges is to be stated. Lastly the names
of the directors are to be given.

As we have seen above, audits were introduced for banking
companies in 1879. The Act now re-introduced compulsory
audit for all registered companies. The first auditor or auditors,
as provided by the articles, may be appointed by the directors,
and the appointment is valid until the first annual general meet-
ing, but they may be removed by the general meeting even before
that. The directors may likewise fill vacancies. Otherwise the
auditor or auditors are to be appointed by the general meeting.
Their remuneration is to be fixed by the general meeting, or by
the directors, as the case may be. They are given access to the
books, accounts and vouchers. They are to state whether in
their opinion the balance sheet is properly drawn up, so as to
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exhibit a true and correct view of the company’s affairs as shown
by the books, and the report is to be read in general meeting.

The Act did little more as to audits than restore the provisions
of the Act of 1844, repealed in 1856. Its provisions as to the
certificate of incorporation and that required for commencing
business are similar to those of the Act of 1844 as to provisional
and complete registration. If we bear in mind that the Act of
1844 was blamed in the fifties on both counts, the reinstatement
of these two institutions after more than 40 years of trial and
error is an interesting event in company legislation.

It is remarkable that the Act did not introduce compulsory
rules as to the balance sheet. In the eighteen-fifties one of the
main objections to compulsory auditing, as provided for by the
Act of 1844, was that the Act did not contain provisions as to
the form and contents of the balance sheet, and therefore auditors
had no directions to govern their work. This was one of the
reasons put forward for the abolition of compulsory auditing.
The institution was now re-established, but without providing
for any substantial regulation. There was for a long time much
controversy as to how far legislation should go in this matter.

Beside minor amendments as to winding up, and giving power
to strike off defunct companies, the Act provided that the inclusion
in any return, report, certificate, balance sheet or other document
of statements known to be false should be deemed a misdemeanour.
A last provision makes it clear that companies may provide for
the re-conversion of stock into fully paid shares.

Though in no way revolutiondry, the Act of 1900 was to a
certain extent beneficial.

The period from 19oo until 1908, when the next important
company law reform came into force, was marked by the further
evolution of corporate enterprise. New registrations were as
follows :

Year Number of New Companies Nominal Capital (£)
1900 4509 206,828,491
1901 3132 206,828,941
1902 3596 147, 363, §8
1903 3692 11 5, 7,3 3
1904 3478 Og »914,68

190 3967 1 635 1043

190l 4395 125,169,970
1907 4870 lgg,x ,782
1908 4639 ,911,964
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It is worthy of note that the average size of companies was
constantly diminishing; in 1900 it was £50,700, in 1908 only
£20,891. This was due to the extension of corporate enterprise
into new channels, mainly trade. In 1877 the then Master of
the Rolls, Sir George Jessel, stated that there were hardly any
companies engaged in retail trade; after 1goo there was an
increasing number both in retail and wholesale commerce. The
conversion of existing firms into companies also became more
frequent.

Most of the newly registered companies did not appeal to the
public, at least in their initial stage. In many cases the former
owners of an enterprise took up the whole capital and did not
appeal to investors in the first years after the conversion or even
at all. The name “private companies” came into use for this
class. Thus in 1906 of 4395 new registrations only 424 companies
issued a prospectus, and of these only 352 started business.

There were, however, cases in which the issue of prospectuses
was evaded by postponing the public invitation to subscribe for
the shares and placing them through bankers or finance com-
panies, in which case the issue and filing of a prospectus was not
necessary. Larger companies refrained from such a course, and
the amount of capital obtained from the public through the
issue of prospectuses was increasing. According to one com-
pilation the percentage of the capital of companies which had
issued prospectuses increased from 15-25 per cent. in 1904 to
1903 per cent. in 1905 and 30-66 per cent. in 1906. With the
increasing number of smaller companies registered the per-
centage of short-lived promotions was also growing. Thus in
1908, 2117 companies went into liquidation and 1284 were struck
off the register, so that the net increase was only 1238.

In 1907 the Legislature intervened in two directions. Firstly,
the institution of limited partnerships was regulated by 7 Edw.
VII, c. 24. It must be remembered that it was widely assumed
that capital sought placement in companies partly because part-
nership law was not sufficiently developed and especially because
it was impossible to register partnerships in which one or more
partners limited their liability to a specific amount. This was
permitted by the Act of 1907. The event, however, showed that
there was no large demand for this form of enterprise: in 1908
only 133 limited partnerships with a total capital of £264,358
were registered. This lack of popularity has continued until
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to-day and the further fate of corporate enterprise was in no way
affected by limited partnerships.

A more important event of the year was the passing of the
Company Law Amendment Act (7 Edw. VII, c. 50). This
inaugurated a number of more or less important amendments
of company law in general, and also regulated private companies
as a new type of corporation.

In the first-mentioned field the Act aimed at ending abuses
in the evasion of the issue of prospectuses by providing that, where
no prospectus is issued, the company must file a statement in
lieu thereof before beginning to allot shares, and must invite the
public to take part in the issue. This statement is to contain the
same data as a prospectus.

There was a demand that discounts at the issue of shares
should be legalised. The Act allowed them only for debentures.
For ordinary shares any discount remained inadmissible, and the
rule requiring disclosure of the amount of commission granted
for placing shares is repeated.

Companies concerned with public utilities, such as railways,
had always been used to pay interest to shareholders during the
time of construction.. There was a demand for this to be made
possible in the case of other companies also. The Act allowed
it in so far as companies had issued shares for the construction
of plant or works. Payment of interest might then be authorised
for a period not exceeding six months following the half year in
which the construction or building was finished: it must not
exceed 4 per cent. per annum or a lower rate to be fixed by Order
in Council. The authorisation was to be either by the original
articles or by special resolution and required the sanction of the
Board of Trade.

The rules regarding mortgages and other charges were sup-
plemented and made more precise. The doubt whether com-
panies could issue perpetual debentures was solved in the affirma-
tive, and the right to inspect the debenture register granted to
any debenture holder.

The position of auditors was strengthened by giving them
power to require information from the directors, and their report
is to state whether they have received the information demanded.
Companies can appoint auditors other than the retiring ones in
general meeting only if previous notice has been given to the
latter.
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The annual statement to be filed with the Registrar is to be
in the form of a balance sheet in so far as it relates to the state
of the company, but curiously enough it need not include a
profit and loss account.

General meetings are to be held at least once a year, and not
more than 15 months after the previous meeting. For a poll a
motion by at least three shareholders is required; this number
may be increased to five. When a breach of duty on the part of
the directors is caused merely by negligence, the Court may relieve
a director partly or wholly of his liability, if he has acted honestly
and reasonably. Lastly, the Act declared that the issue of
debentures on bearer shall be valid in Scotland, where under an
ancient Act its validity was doubtful. In England their validity
had never been questioned.

The Act was to come into force on 1 July 1908. It was from
the beginning intended to consolidate its provisions with the
unrepealed provisions of former Companies Acts. The Act of
consolidation (8 Edw. VII, c. 6g) was passed on 23 December
1908, and thus the Act of 1907 was in force for six months only.
The Act of 1908 formed a comprehensive code of company law
and with minor amendments it remained in force until 1929.

With the introduction of private companies the extension of
corporate enterprise was complete, and from 1908 onwards the
Annual General Return of Companies published by the Board of
Trade shows not only how companies were evolving, but also
gives a picture of the recurrent cycles of prosperity and depression
in every sphere of industrial and commercial activity.
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15. GERMAN COMPANY LEGISLATION BETWEEN 1871 AND 1900

According to the Prussian statistician E. Engel the aggregate
capital of the companies which existed in Prussia, the leading
State of Germany, in 1870, amounted to 1,026,172,954 thalers,
or roughly £i150 millions. Of this amount railway companies
represented over 70 per cent., mines nearly 12 per cent., insurance
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companies about 8 per cent., banks nearly 4 per cent. The
share of industry was slight.

With the abolition of government charters by the law of
1870 company formation was facilitated throughout Germany.
Moreover the large French war indemnity was a powerful incen-
tive to economic expansion. In a short time a veritable boom
developed. Many new companies were promoted, and the capital
of existing ones was greatly increased. In the four-and-a-half
years from July 1870 to December 1874 new companies were
formed with a total capital of 1,102,274,675 thalers, exceeding
that of all companies created up to 1870. Of this amount rail-
ways accounted for 259,337,500 thalers, that is to say the propor-
tion of railways fell to less than 25 per cent., as compared with
more than 70 per cent. in the earlier period. The share of
mining companies, 131,651,628 thalers, was only slightly greater:
that of insurance companies, 9,709,000 thalers, was insignificant.
For new banks, however, the amount was 279,522,814 thalers,
and for building companies 132,178,050 thalers, a sign of dis-
proportionate speculation in securities and in land, especially
building sites.

Many of the new companies were unsound, their formation
being due rather to speculative considerations than to economic
necessity. In many cases exorbitant prices were paid to vendors ;
speculation on the Stock Exchanges was rampant. The simul-
taneous boom in Vienna collapsed in the spring of 1873 ; Germany
followed in the autumn. Many companies became bankrupt and
were wiped out. Every section of the public suffered severe
losses. Many instances of reckless promotions, and some of
equally reckless and dishonest management, were disclosed.
Indignation was strongly voiced in Reichstag and the Press.
The state of company law was held responsible for the abuses, and
a comprehensive reform loudly called for.

But the Government moved cautiously, and reform came only
in 1884, nearly eleven years after the collapse, when the depression
was nearing its end. The slump had been extremely severe, and
new promotions grew scarce. During 1876-9 the number of new
registrations in Prussia was only about 45 per year.

The enactment of 1884 maintained the structure of the code
of 1862, which had also been followed in 1870. Its basis was the
regulation of the commandite par actions (K.A.G.) and the pro-
visions which applied to companies proper, or Aktiengesellschaften,
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were treated as amendments to the general rules contained in the
section dealing with the K.A.G.s.

This method, besides making the application of the law
difficult, was in no way justified, since the importance of the
commandites par actions, in both numbers and capital, was con-
stantly declining in comparison with that of companies proper.
But only in 1892 did a prominent German lawyer, Staub, in his
Commentaries on the German Commercial Code, make the inter-
pretation of the law regarding Aktiengesellschaften his main
concern.

The law enacted that K.A.G.s may have bearer shares on
the same conditions as Aktiengesellschaften, i.e. after full pay-
ment. The minimum size of share in both types of companies
is substantially increased. For the future shares in general are
to have a par value of at least 1000 marks (about £50). In
companies where the shares are nominative and their transfer
is dependent on the company’s assent, shares with a par value of
at least 200 marks (£10) may be issued. The same applies to
companies with some object of public interest or which are
guaranteed by public bodies, but even in those cases the shares
are to be nominative.

In order to make the personal liability of partners in K.A.G.s
effective, they must bring to the commandite a contribution of at
least 10 per cent. of the share capital, unless it exceeds three
million marks, when a participation of 2 per cent. is sufficient.

The main reform concerned company formation. If shares
were issued for cash before the registration, at least 25 per cent.
of the par value was to be paid, as against the 10 per cent.
previously required.

At least five members are to act as incorporators and to draw
up the articles. If these five members take up all the shares,
the company may be registered immediately. Otherwise the
law lays down a very complicated procedure, the so-called
successive creation or formation of companies; this procedure,
owing to an oversight in drafting, was not extended to K.A.G.s.

Should a company acquire property, whether for shares or
for cash, the valuation is to be examined by the managers and
the board of supervision. In case of conflicting interests on the
part of the managers or members of the board, an examination
is to be made by auditors appointed by the local Chamber of
Commerce. All provisions and conditions regarding such

5%
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property are to be included in the articles and to be accepted by
the original shareholders both in case of a simultaneous formation,
i.e. one where all the shares are taken up by the promoters, and
in that of a successive formation, i.e. when part of the capital is
to be obtained from subscribers. The same is to be done in
cases where property in excess of 10 per cent. of the existing capital
is to be taken over within two years after the registration of the
company.

Compulsory provisions as to balance sheets were strengthened
by the enactment that securities quoted on a Stock Exchange
or having a market price are to be accounted at the quoted
market price or at the purchase price, whichever is less. But
securities acquired as long-term investments may be accounted
at their purchase price less depreciation, without regard to the
quoted or market price. Other assets were not to be accounted
at more than their purchase price.

The law introduced the legal reserve into German company
legislation. The premiums obtained from subscribers on the issue
of shares are in all cases to be put into the legal reserve. Further-
more the company is to put 5 per cent. of the annual profits into
the legal reserve until this reaches 10 per cent. of the capital.
This reserve is to be applied exclusively to cover losses in any
subsequent year.

The law retained the ‘“management” (Vorstand) as the com-
pany’s executive organ. This may consist of one manager or of
several, as provided by the articles.

The correct interpretation of the law of 1870 was that not only
commandites par actions but Aktiengesellschaften also were to have a
board of supervision. But there were some doubts about this,
and the law of 1884 expressly requires such a board in all cases.
This board is to consist of three members at least. The members
(Aufsichtsrite) are to be elected by the first meeting for one year,
and subsequently as the articles provide, but not for more than five
years. It was re-enacted in greater detail that they are to check
and supervise the management, may request information from the
managers at any time, and are entitled to entrust examination or
investigation to any member of the board, but may not delegate
theirpowers. Inpractice, however,such boardsof supervisionacted
rather by giving advice and directions to the managers in matters
outside the limits of current business than in control and investiga-
tion. Even where they were active their activities were usually
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but moderate. The managers in most cases endeavoured more
and more to act independently, and to consult the board of super-
vision as seldom as possible.

This state of affairs was a matter of frequent discussion among
both jurists and economists, especially after the new century had
begun. One well-known economist, R. Passow, asserted that
originally German companies had had two different organs,
namely the managers as executives and the board of directors
(Verwaltungsrat), an advisory body which gave directions to the
managers and fixed the general lines of business policy. German
legislators had, however, adopted from French law the institution
of the Conseil de Surveillance, intending it to be identical with the
Verwaltungsrat, and accepting the French name. It was owing to
this mistake that the Aufsichtsrat had come into the terminology
of the German Commercial Code and of the Company Law of
1870. But this does not correspond with the facts. The German
Commercial Code, making the Aufsichtsrat compulsory for com-
mandites par actions, defined its duties quite clearly, and the same
was done by the laws of 1870 and 1884 for both types of companies.

German law clearly required that the board of supervision
should act as a check on the management and supervise it in
every respect. In most cases the supervisors did nothing of the
sort; rather, they gave directions as to business policy, and even
that on a decreasing scale. This was due to two factors. The
board of supervision could not exercise effectual control because
in most cases its members lacked the necessary knowledge, skill
and accounting experience. On the other hand they were not
over-active in directing business policy, partly because business
was too complicated and many-sided, especially in the case of
large companies, partly because the active power of control
slipped into the hands of the managers. But this is only a general
statement ; in some cases the boards of supervision retained control,
and the directors were merely their executives. Especially was
this the case when the board of supervision included the holders
of the majority, or at least of a substantial proportion, of the
shares.

The purchase by a company of its own shares was expressly
prohibited. This prohibition was absolute, however, only as to
interim shares, and fully paid up shares could be purchased by the
company in execution of orders for clients (Kommissions Geschift).
Consequently dealings in the company’s own shares remained
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concentrated in the hands of the companies themselves. This
was especially the case with banks.

More protection was given to minority shareholders. Every
share must carry a vote. The articles might limit voting rights
in cases where shareholders owned more than one share, but not
otherwise.

Shareholders representing at least 10 per cent. of the capital
were empowered to require investigation of the company’s affairs,
and this retrospectively for two years, provided that they could
furnish prima facie evidence of dishonest or gross violation of the
law or the articles of the company. They were liable for damages,
however, if the request was malicious.

One-fifth of the share capital was granted the right to bring
an action against managers, members of the board of supervision,
promoters or other persons who caused damage to the company
in connection with either promotion or management. The share-
holders must prove that they had held their shares for at least
six months previous to the action. They had also to deposit
them and to give security for damages. The rule that a malicious
request involves liability for damages was extended to such cases.
Lastly it was provided that shareholders representing 5 per cent.
of the capital may call for a general meeting to discuss any matter
they may put on the agenda, without the company being able
to oppose the convocation.

In contrast to these provisions the pre-emptive rights of share-
holders in case of an increase of capital by the issue of additional
shares are made dependent upon the general meeting. It had
formerly been usual to insert in the articles provisions securing
either for all shareholders or for those specifically named, or some-
times for promoters though not for shareholders, the right to take
up shares if and when the capital was increased. In certain
cases even the issue price of the new shares was fixed, e.g. at par,
though generally this was left to the company in general meeting.
In the case of prosperous and expanding companies these rights
were valuable, and in certain cases secured substantial financial
advantages. It was felt that the existence of such pre-emptive
rights was apt to impede the company in regard to new issues, and
that their abolition would promote the securing of higher issue
prices. The law now made any provision aimed at giving pre-
emptive rights for future issues of additional shares inoperative
as against the company. This meant that the shareholders in
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general meeting had power either to grant pre-emptive rights or
not, regardless of the articles. It was claimed that this enact-
ment had retrospective force, and that pre-emptive rights existing
before the law of 1884 were similarly inoperative. The Courts,
however, did not accept this view, and the position thus was that
previously existing pre-emptive rights were respected. The value
of these rights was in some cases very substantial. Thus the
German General Electric Company (A.E.G.) which on the creation
of the Berlin Electric Light Company reserved the right to take
50 per cent. of any new issue at par, made up to 1906 a profit
of 13 million marks on the additional shares.

Lastly the law gave more efficient protection by providing
sterner penalties for offences.

The law of 1884 thus brought with it many important im-
provements, especially in securing honest dealing in the matter of
promotions. This part of the law remained in force after the
later reforms. In other respects the changes were not so for-
tunate, the virtual abolition of pre-emptive rights for the future
later proving disastrous to minority shareholders, whereas on the
whole the so-called minority rights remained on paper, owing to
the restrictions set up by the imposition of liability for damages.

This law introduced into Germany the action by shareholders
to invalidate the resolutions of general meetings if they were
contrary to law or to the articles, though such actions were not
unknown even previously. Ownership of a share at the time of
the general meeting gives a right of attack. The action, however,
must be based on a violation of law or of the articles; whether
the resolution is beneficial to the company or not is irrelevant.
Furthermore shareholders, if present at the general meeting, must
declare their objection in order that it may be recorded in the
minutes. The action itself is to be brought before the Court
withina month after the general meeting, the share being deposited
with the Court throughout the proceedings. These restrictions
might not seem substantial obstacles to attacks, but the company
was empowered to demand security, and the liability imposed
for damages in case of malicious actions was quite unknown to the
general rules governing civil proceedings in Germany. The dis-
satisfied shareholder was obviously not too popular with the
legislator of 1884.

The strict provisions of this law proved too heavy for the
smaller enterprises. At the time of its drafting it had been
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suggested that an easier method of securing the privilege of limited
liability than incorporation for small and medium-sized enter-
prises should be allowed. This was done by the enactment of
the Law on Companies with Limited Liability (Gesellschaft mit
beschrankter Haftung, or G.m.b.H.) in 1892, which made it pos-
sible to form companies without observing the stringent provisions
of the law of 1884.

It is significant that the law neglected to protect the company
effectively against mismanagement. G.m.b.H.s were also freed
from the provisions of company law as to publicity of balance
sheets and profit and loss accounts. But they were compelled
to attach the letters G.m.b.H. to their name, in order to prevent
any confusion with companies proper (A.G. and K.A.G.), and
were prohibited from issuing share certificates. Shares in the
G.m.b.H. need not be equal; their transfer was to be effected
by notarial declaration recorded by the company. Any transfer
was to be dependent upon the assent of the G.m.b.H. or of its
manager or managers. A board of supervision was not required,
but could be provided for in the contract of association, if the
members chose. The only guarantee for creditors and the general
public is the provision that the shareholders (members) of the
G.m.b.H. are liable as joint and several debtors for the payment
of the company’s capital.

The introduction of the G.m.b.H. was strongly advocated,
especially by business men ; it was favoured on the whole by the
Government and its legal advisers, but was opposed by some
prominent jurists, who had misapprehensions as to the solidity of
this type of corporate enterprise. It soon became very popular
in Germany, mainly for those smaller enterprises which had been
in the mind of the legislator, but incidentally for larger units
also. The flexible legal form made its use possible for various
purposes, among others for pools, cartels, and all kinds of business
combines.

A systematic codification of commercial law became necessary
in connection with the enactment of the German Civil Code
(1896). In 1897 a new Commercial Code was passed, coming into
force on 1 January 1g9oo, which included the law on A.G.s and
K.A.G.s, but not that on G.m.b.H.s. From a technical point of
view the Code brought an important change. It no longer began
with the regulation of K.A.G.s, but with company law proper.
The number of material alterations of the existing law was large;
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but they were mainly minor technical improvements, clearing up
obscurities and settling doubts. Real reforms of major importance
were few.

Among those few it should be mentioned that companies
were now authorised to provide in their original articles for
recurrent contributions in goods. The German beet sugar
industry was mainly carried on by companies whose shareholders
were landowners who undertook to deliver the sugar beet they
produced to the factory. Before the new Code this was arranged
for by way of special contract made with each of the shareholders.
Now this obligation could be imposed in the articles; delivery
of the goods became an obligation of company law, not of con-
tract.

Protection for minorities was extended. Shareholders repre-
senting 10 per cent. of the share capital, instead of 20 per cent.
as before, now became entitled to claim damages in representa-
tive suits from persons liable to the company (members of the
board of management or supervision, promoters and so on).

Some of the reforms, however, were rather futile. Thus any
shareholder became entitled to receive a special invitation to
general meetings, but only if he had deposited one share with the
company, which he very seldom did. It was enacted that when
the fees of the board of supervision, the tantiémes, are fixed by
the articles as a percentage on the profits, that percentage is to
be reckoned on so much of the profit as remains after a dividend
of 4 per cent. is earned on the share capital. This provision did
not exclude the payment of fees fixed on some other basis, e.g. a
specific sum regardless of profits. The most significant point was
the regulation of pre-emptive rights. The Code declared that
shareholders have by law an inherent right to take additional
shares when issued. By resolution of the general meeting, how-
ever, this right may be denied.

The new regulation brought the K.A.G.s close to the A.G.s.
On the other hand the requirement imposed in 1884 upon the
partners to take a participation proportionate to the share capital
was waived. Partners were allowed to take shares with all the
rights and obligations of shareholders. Their position became
in many respects similar to that of members of the board of
management (Vorstand).

We should mention that by the German Law of Exchange
(Birsengesetz) dealings in shares were strictly regulated. Shares
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of companies with a smaller capital than one million marks could
not be admitted. On making application to the Board of any
Stock Exchange, companies had to submit their accounts, i.e.
balance sheets and profit and loss accounts, for at least one year.
Every application was subject to the scrutiny of the Board of the
Stock Exchange, which in turn had to work under the supervision
of a State Commissioner. This Board had the power and the
duty to refuse the application if full information had not been
given, or there was suspicion of deceit or foul play.

It is worth while to review the evolution of corporate enter-
prise in Germany, which after 1871 became the leading economic
unit on the European continent. We must first recall that from
the middle of the eighteen-seventies a very significant change had
occurred in German economy. The railways, originally in the
main private enterprises and those without exception companies
(Aktiengesellschaften), were from about 1875 onwards gradually
nationalised, with the result that by 1910 only about 6 per cent.
of the lines remained in private hands. On the other hand the
corporate system invaded industry. Even in mining the old
companies incorporated as Gewerkschaften began to play a second-
ary part in comparison with the Aktiengesellschaften. In other
branches of industry a large number of new enterprises were
created as joint-stock companies, and private concerns were
converted into companies, although quite a number of old estab-
lishments continued to exist as one-man firms or partnerships.
According to an estimate made by Schmoller in 1887 one-third
of German industry was owned by corporations.

Another point of interest is the large part played by banks in
corporate form, and a relatively large number of banks were
created in the form of K.A.G.s. Thus one of the oldest and most
successful banks, the Diskonto-Gesellschaft of Berlin, originally
formed by D. Hansemann, the famous politician and economist,
in 1855, as a sleeping partnership with himself as sole owner,
was within a short time converted into a K.A.G., and retained
this form of structure. This example had some distinguished
followers, with the result that banking companies played the
greatest part in maintaining this form of business corporation,
which came to take a secondary and eventually quite 1n51gmﬁcant
place in other fields of economic activity.

According to Schmoller’s estimate there were in 1883 about
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1300 companies in Germany (A.G.s and K.A.G.s together) with
a capital of 4000 million marks, or about £200 millions; in 1890
about 3000, with a capital of about 5000 million marks, or £250
millions. This is quite a substantial increase, even if compared
with the paid-up capital of English companies, estimated for
1884 as £475 millions. The nineties brought rapid development,
and Schmoller estimates the number of companies existing in
1900 at between 4000 and 5000, with a capital of 8000-10,000
million marks, or £400-500 millions.

The first official statistics of companies for the whole of
Germany were published in the Statistical Yearbook for 19o08.
The number existing on 31 December 1906 is given as 5060 A.G.s
and 108 K.A.G.s, their capital amounting to 13,8486 million
marks, with reserves amounting to 2737 million marks. Of
these companies 523 (480 A.G.s and 43 K.A.G.s) were banks,
with a paid-up capital of 3738-:8 million marks, and only 65
railway companies with a capital of 3033 million marks.

The years 1907-10 show only a slight increase in numbers
and capital. On 30 September 19og there were 5222 companies
(A.G. and K.A.G.) in existence, with a paid-up capital of
14,737 million marks, and reserves amounting to 3846-1 million
marks. The first official statistics of G.m.b.H.s show for 1910
16,508, with a paid-up capital of 35385 million marks. This
new form of corporate enterprise thus exhibits substantial progress
both in numbers and in capital.

The German Central Office for Statistics published data for
the years in question regarding the changes both in numbers and
in capital of companies, and in respect of a large number of
companies a summary of the financial results also.

Year New Companies Capital in Net Increase, Capital
Million Marks Companies
1908 151 162,528 37 12,419
1909 179 230,796 72 45,574
1910 186 241,335 73 33,052
1911 169 235,829 45 82,791
1912 182 246,326 81 154,540
1913 175 216,841 65 41,535
1914 119 322,222 19 21,958

During the same years the capital of existing companies was
substantially increased by the issue of additional shares. After
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deducting diminutions due to reduction of capital the net capital
increase amounted in—

1908 to 403,840 million marks.
1909 ,, 460,9%2 » »
lglo » 532’422 bR} bR
19!! » 53 2, 9 b b
,358 : ;

1912 » 702 b2 bE]
1913 ,, 354,069 ,, 2
19'4 bR} 50!’84‘0 » 2

For company profits the official data are as follows:

Capital Res Ne;)PJOﬁt Dividends
apita erves | after Deduction ividen
Year ’C‘,'o",'n”:;; o (mitlon (million % of Losses (million
marks) marks) (million marks)
marks)
1907-8 4578 12,758:55 2660 1,279°94 1,022°60
1908-9 4579 13,200°57 285864 1,114°52 95970
190g-10 4607 13,721°04 301310 1,287:64 1,043°g0
1910-11 4680 14,227°56 325453 1,393°71 1,133°30
1911-12 4712 14,880°44 357543 1,47652 1,220°93
1912-13 4773 15,501°32 378039 1,656:37 1,332°31

It may be said that up to 1914 corporate enterprise was
successful, and that in spite of financial reverses and slumps both
the numbers and the capital of companies were increasing.

Very significant is the rate and proportion of reserves.
Although under the law of 1884 legal reserves had only to be
strengthened by appropriations from profits up to 10 per cent.
of the nominal capital, and over and above these appropriations
only the share premiums were compelled to be put into reserve,
the open reserves of German companies were in substantial excess
of these two items.

The strengthening of reserves indicates a sound financial
policy, as does also the fact that additional shares were generally
issued at a premium, which under the compulsory provision of
company law strengthened the reserves of the companies.

Unsound promotions became exceptional, especially in the
case of A.G.s; with G.m.b.H.s they were more frequent. Simul-
taneous promotion was the rule; successive formations were
exceptional.

Incorporators (Griinder) were mostly previous owners or
capitalists who took substantial blocks of shares. In nearly all
promotions banks—both joint-stock and private firms—took
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part, though they were in many cases not Griinder since under
German law the original incorporators, and all persons who
contributed property to the company, were regarded as Griinder
and liable as such. Such a transfer of properties was in many
cases made in the process of formation, either the whole capital
of the company being issued as consideration for the property,
or the shares being issued partly for property and partly for cash.
There were cases, however, in which all the shares were issued
for cash and the company purchased the property subsequently.
This was sometimes done even where the company was formed
solely to take over some industrial, trading, or banking establish-
ment.

In order to prevent abuses in case of postponement of the
purchase, the law of 1884 provided that the same procedure is
to be observed if property is taken over within two years of the
company’s registration.

Promoters in German practice undertook substantial obliga-
tions. Since expenses of organisation might not be accounted
as capital expenditure under German law, incorporators and
promoters had in most cases to pay all expenses, formation taxes,
and the fees charged for permission to deal in shares on the Stock
Exchange. There were also cases where a company was created
with a surplus of 10 per cent., in order to evade the obligation
to apply 5 per cent. of its profits to legal reserve. On incorpora-
tion previous owners frequently bound themselves not to compete
with the company in the business sold. In some cases the com-
pany had the right to re-sell certain assets to the previous owner
within a certain period. Even a guarantee of profits for a fixed
number of years was usual, and a guarantee for true valuation
of properties sold to the company was not infrequent.

Before 1884 it was usual to stipulate for profitable rights as
consideration for the promotion. After the law this became
rather exceptional. Siemens and Halske, however, on the creation
of the Berlin Electric Tramway Company, stipulated a 25 per
cent. share in profits, after a dividend of 8 per cent., as considera-
tion for the franchise and services. There were also cases in
which promoters secured for themselves some capital payment,
after the par value of the shares had been repaid in case of liquida-
tion. To secure pre-emptive rights in case of the issue of
additional shares was less usual.

From 1884 onwards promoters of new companies had not
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much chance of selling property at exaggerated prices, nor could
they reserve pre-emptive rights for themselves. A formal stipula-
tion for part of the profits was apt to impair the placing of the
shares. The normal profit to be made was the placing of the
shares with the public at a premium. The difficulty then was
that the shares could not be admitted to the Stock Exchange
before publication of the first balance sheet and profit and loss
account. In German practice banks, on issuing a prospectus
and offering shares to the public, were careful to declare that they
did not guarantee that permission would be granted. It was
therefore better to delay the placement until the permission was
obtained.

In some exceptional cases the previous owners kept the ordinary
shares themselves and placed the preferred shares with the public.
Thus Stollwerk and Co. placed cumulative but not participating
preference shares with the public, reserving the right to redeem
them at any time at 120 per cent. The preference shares were
not secured by mortgage pledge or other security, but the com-
pany bound itself not to mortgage its assets over 6o per cent. of
their value. The preference shares were on the bearer, ordinary
shares nominative and transferable with the assent of the board.

The capital structure of most companies was simple. As a
rule there was only one class of shares. The issue of preference
shares, apart from cases of reconstruction, was usual with railways,
trams and public utilities, but they were seldom found in mining
and industrial companies. The practice of controlling the com-
pany by the issue of shares with plural votes was not yet in use.
But sometimes partly paid shares were issued with full voting
rights, thus securing control for a favoured group with a 25 per
cent. investment.

In the long-remembered case of the Hibernia Coal Mining
Company the group in control moved to increase the capital by
the issue of preference shares with a priority up to 4 per cent. in
dividends, but otherwise not participating. The issue was at par,
with exclusion of pre-emptive rights, and the shares were to be
taken over by the bankers of the majority group. Since the cur-
rent price of the shares was high, the issue was likely to make
acquisition of the majority by purchase of shares extremely diffi-
cult, if not impossible. The resolution of the general meeting was
contested ; the Reichsgericht, however, held it to be valid.!

1 R.G.Z. 68, 244.
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In the case of larger companies general meetings were as a
rule dominated by banks. The shares were mostly on bearer and
nothing further was required to exercise the vote. German banks
had on the whole rather more control and influence over industry
than those of other countries: they invested in shares, and
corporate industrial units had frequently and to a large extent to
resort to banks for the satisfaction of their financial needs. The
practice of using their customers’ shares for voting at meetings
enormously increased this influence.

The banks were in a position to secure advantageous terms
for their credits and an influential and profitable role in respect
of issues of additional shares. Even where pre-emptive rights
were not disregarded, the banks were able to obtain commissions
by forming guarantee syndicates, or by taking over the issue with
the obligation to offer part or all of the new shares to existing
shareholders at an increased price. Moreover banks claimed
and obtained seats on the boards of supervision, and there were
few industrial companies on whose boards one or several leading
banks were not represented. Thus the Gelsenkirchner Mining
Company had three bank managers and three private bankers
on its board, the A.E.G. (the German General Electric) three
private bankers and six bank managers.

On the other hand the control of companies’ affairs by general
meetings was never very popular in Germany. In early times
there are said to have been no regular general meetings at all,
and they were mainly a result of the influence of the Code de
Commerce. Even in relatively late days a leading South German
bank, the Bayerische Hypotheken und Wechselbank, had no
provision in its articles for general meetings, and its affairs were
controlled by a committee of the sixty largest shareholders. The
right to attend and vote at general meetings usually depended
upon the ownership of a certain number of shares, e.g. two or
more, but cases are recorded in which the ownership of twenty
shares was required—small shareholders being thus excluded.
After the law of 1870 this was altered: every share gave a right
to attend and vote at the general meeting, and the supremacy
of the general meeting was acknowledged in accordance with the
letter and spirit of the law. In especial it was recognised that
shareholders in general meeting have power to give directions
to the management and to the board regarding the general
conduct of affairs and particular transactions. The Supreme
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Court, in a judgment of 3 May 1902,! declared that management
and board would be wise to consult the general meeting before
entering upon risky transactions. This decision, however, was
not looked upon with favour. On the contrary a doctrine began
to grow up that the general meeting is not called to conduct
business, that shareholders should refrain from giving directions,
and even that the management and the board have the right
to disregard instructions aimed at interfering with the conduct of
business, for which these two organs are responsible. This lack
of influence was on the whole the typical characteristic of German
general meetings. We are not therefore surprised to find that
small shareholders did not as a rule attend general meetings and
that the attendance lists at the meetings were mostly short in
numbers of shareholders, and low in the proportion of capital
represented. Unfortunately exact data in this respect are scarce.
Passow ascertained the attendance in the case of three German
banks for consecutive years.

1903 1904 1905

(per cent.) (per cent.) (per cent.)
Deutsche Bank . . . 18-32 20'75 21°39
Dresdner Bank . . . 929 12°13 14'57
Darmstidter Bank . . . 542 4'35 815

For industrial companies there are no particulars. We must
remember that the banks’ practice of depositing the shares of
their customers was already well established.

The articles of most companies left the fixing of dividends to
the general meeting. In most cases, therefore, the majority had
power to pay or not to pay dividends, and there was no action
if they were withheld. Many managements, however, did not
even go so far as to disclose the effective results, and resorted to
the device of hidden reserves. Most popular was the writing off
of fixed assets. Thus A.E.G. successively wrote down the value
of its plants to one mark each, so that the giant establishments of
this company were valued in the balance sheet at 16 marks. On
inquiry at one of the general meetings it was revealed that they
had cost over 32 million marks.

The drawbacks of this practice are obvious. Balance sheets
giving the cost price of fixed assets were entirely misleading.

! Holdheim 12, 197.
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No shareholder could ascertain their real values, or whether
depreciation was allowed for or not. Only those with inside
information could come to reasonable conclusions as to value,
and consequently as to profits. Nevertheless, despite all criti-
cism, the practice was maintained, and moreover information
was given only sparingly in yearly reports and at general meet-
ings, although the law gave minorities the right to demand
disclosure. The reasons given by managements for declining
information were mainly that disclosure might be made use of
by rivals, actual and prospective, and might incite the setting up
of new competitive undertakings, strengthen demands for higher
wages, and possibly lead to State interference. Objections to
balance sheets and profit and loss accounts were highly unpopular.

On dispersal of ownership no exact data are available.
Passow rightly complained of this gap in German statistics, which
however continued up to the end. It is true that the prevalence
of bearer shares made it extremely difficult to ascertain facts;
the lists of shareholders who attended general meetings could not
provide exact information, especially in view of the banks’
practice of depositing the shares of their clients in their own name.
But even these lists were never made the subject of study. It
is therefore a matter of conjecture how ownership of German
companies was dispersed.

Passow assumes that each of the leading companies had at
least two managers, i.e. members of the board of management.
In big companies the board of managers had many members;
boards of nine were not unusual. In the case of large companies
deputies were generally appointed in addition to the regular
members of the board; these (Stellvertretende Vorstandsmitglieder)
had the same legal position, duties and liabilities as the full
members. The only difference was in status and salary.

The real managers, i.e. the full and deputy members of the
board of management, are to be distinguished from employees
who held the title of “director’. Where there were several
members of the board, it was usually necessary to decide on some
rules of procedure as to their work. In some cases one of the
managers was made leader, either as chairman of the board, or
with the title of “general manager”. In the case of the largest
companies managements worked in committees.

The appointment of managers was generally entrusted by the
articles to the boards of supervision. The same boards were



142 HISTORICAL AND ECONOMIC BACKGROUND

empowered to remove them, but usually only by a specific
majority. Appointments were generally for from three to five
years, and it was usual to give managers contracts fixing their
salaries and other emoluments. They usually received also a
percentage on profits, the so-called tantiémes. By law these might
be paid only out of such part of the profits as remained after
providing for depreciation and compulsory reserves.

In many cases the articles provided that the managers must
deposit qualifying shares; but these did not amount to much.
In the case of K.A.G.s the requirements were higher. In the
Diskonto-Gesellschaft a participation of 30,000 marks, in the
Berliner Handelsgesellschaft one of 25,000 marks was required.
A reminiscence of older times was that the partners in the
Norddeutsche Bank had a participation of 1,200,000 marks,
whereas its capital amounted to 30 million marks.

The theory of the law was that the managements should be
subject to the authority and control of the board of supervision.
In practice however many variations were to be found. Where the
managers had substantial shareholdings, especially in comparison
with the board’s interest in the company, their position was the
stronger one. Influential individuals could secure themselves
independent positions even without large holdings. Further-
more, although contracts were for short periods, they were usually
renewed. Managers on retirement often joined the boards, and
fathers and sons, or other near relatives, were sometimes found
together on the same board.

About 1907 there were still remnants of the method in vogue
before 1870, when, as already explained, the usual organisation
was a board of administration. This board directed the com-
pany’s affairs, and appointed one or several managers. Under
the Law of 1870 several companies retained their board of
administration, though they had to appoint a council of super-
vision according to the law. Even in the case of those companies
which had no board of administration, but only a board of
supervision in addition to the managers or the board of manage-
ment, the supervisory board in fact exercised the functions of the
Verwaltungsrat, i.e. it fixed the general policy, directed the
managers in their executive work, and gave them advice and
support in case of necessity. The legal obligation of checking
and supervising the management took only second place, and
hardly even that.
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With the growth of companies, control by the board of super-
vision seems to have become weaker. It is significant that it
became usual for members of the board of management to join
the board of supervision after retirement. In some cases, such
as that of the Leipziger Kreditbank, which became bankrupt
through granting disproportionate credit to an industrial combine
for the development of an immature invention, it became obvious
that members of the board of supervision had connived at financial
mismanagement to such an extent that they were quite unaware
of the loss of the company’s entire capital.

Another factor connected to some extent with the growing
power of managers was that the rights of minorities did not
operate as the legislation of 1884 intended. Investigations were
few. Actions at the instance of 20 per cent., or after 1900 10 per
cent., of the shareholders were even more exceptional. Actions
to invalidate resolutions carried in general meeting were more
frequent, but less so than might have been supposed. The
guarantees by which the law protected companies against share-
holders’ actions were too strong to make such actions easy. The
necessary quorum of 20, 10 or 5 per cent., as the case might be,
was not easy to obtain, the risk of expense and damages and the
possibility that security would be required by the companies
acting as strong deterrents. Public opinion and the financial
press on the whole favoured the managements, and it was easy
to depict shareholders who took such action as grumblers or
blackmailers.

The strengthening of the position of managers, both in law
and in practice, was also apparent in their improved social and
financial position. During the first half of the 1gth century they
were looked upon as inferior in status to the members of the
Verwaltungsrat or Aufsichtsrat. Thus we learn that in the eighteen-
forties L. Camphausen, later famous both as an economist and
as a statesman, refused to accept the post of general manager of
a railway company because he regarded it as an inferior one.
But from the seventies managerial posts gradually became more
and more important. In banks and large industrial concerns
the managers were the real bosses, and the Aufsichsrite had to be
content with minor roles.

Whether this was a necessity or an abuse was a frequent
matter of discussion. There were experts who maintained that
a higher measure of duty and liability should be introduced for
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the members of the boards of supervision, and that they should
be compelled to fulfil the obligations of their office. Others
stressed that it was in practice out of the question to call for
actual supervision from them. Even the examination of the yearly
accounts was a very hard task, and a thorough scrutiny of them
by every member of the board was practically impossible. This
was especially the view of experts from the boards of banks and
other large companies. Others suggested that individual mem-
bers should have the right to examine the books, records and
accounts, or that special committees should be appointed for
this purpose. In actual fact large companies employed account-
ants for the work of supervision, and there were several com-
panies, called, Treuhandgesellschaften, created by leading banks,
whose special purpose it was to undertake audits and periodical
examinations of company books and accounts.

The board of supervision had usually more members than the
board of management. Thus that of the Deutsche Bank had
27, of the Dresdner Bank 33 and of the Gelsenkirchen Mining
Company 26.

Passow undertook to investigate from what circles these boards
were recruited. He found that they consisted of large share-
holders, or such as had been interested in the company at its
formation and were retained on the board, although they had
sold their shares; bank managers or bankers who played a part
in the formation or were giving credit to the company; experts
of every kind, technical, commercial and legal, titled persons,
retired civil servants or officials, and retired managers of the com-
pany. He admits further that there was certainly some degree
of nepotism in the selection of the boards. In consequence there
were individuals who occupied posts on more than one board;
this was especially true of bank managers and private bankers.
According to private investigations four big banks delegated
141 individuals, who occupied altogether 861 posts on boards of
management and supervision. Even in this early period there
were persons who held seats on a large number of company
boards. According to Passow, a private banker of Cologne was
sitting in 1905 on the boards of 33 companies. At the same time
four managers of the Deutsche Bank had 11, 17, 20 and 22 seats,
three directors of the Dresdner Bank 18, 25 and 29; two directors
of the Diskontogesellschaft 16 and 18; one director of the Berliner
Handelsgesellschaft 24; one director of the SchaffThausen Bank
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30; three delegates of the banking firm of Bleichréder 14, 15
and 15 seats on boards of supervision respectively. Whether this
was necessary or beneficial for the companies may be questioned.

The fees of the supervisors were fixed by the articles. The
law of 1897 provided that in so far as they took the form of a
share in the profits, they were payable only from what was left
after providing for depreciation and reserves plus a 4 per cent.
dividend on the share capital. But this provision did not prevent
the fixing of fees on any other basis. It was never exactly
ascertained how much of companies’ profits was actually taken
for the payment of boards of management and supervision. A
private inquiry made by the banker Loeb showed that in 189g—
1900 the tantiémes paid by German companies amounted on an
average to 0-6 per cent. of their capital, or in industrial com-
panies to 0-75 per cent. Salaries are not included. According
to Passow’s investigations of a small number of leading companies,
tantiémes varied widely, owing to the regulation imposed by the
law. Thus in the case of the Hamburg-Amerika Line they
absorbed in 1902 0-79 per cent., in 1903 2-33 per cent., in 1904
499 per cent. of the profits.

No particulars, however, are available regarding the total
burden on companies of the salaries, fees and other emoluments
of the two boards. Incomplete occasional details show that pay-
ments to managers were relatively high. Especially was this the
case with the big banks incorporated as K.A.G.s. It was alleged
that some managers were enabled by their emoluments—salaries,
tantiémes and other compensations—to earn substantial amounts,
and to invest in, and even acquire large blocks of, shares in their
own companies.

In spite of these adverse circumstances we may assume that
corporate enterprise in Germany was on the whole a success,
and that even though managements may have taken more than
their share and exercised exaggerated powers, yet shareholders
also enjoyed substantial advantages, and if investment in com-
pany shares was popular it was not without good reason.
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16. AMERICAN BusiNEss CORPORATIONS AND CORPORATION
LAaw rroM 1865

At the end of the Civil War the United States was faced with a
fundamental change in economic conditions. The Southern
defeat ensured the supremacy of the industrial North, whose
productive capacity had vastly increased during the war. On
the other hand liquid assets were incomparably greater. There
was undoubtedly inflation caused by the liberal issue of paper
money and transferable war bonds. These means were used for
the opening up of the West by the construction of the trans-
continental railroads, which before the war the South had opposed.

From the point of view of corporate enterprise the age of
transcontinental railway building is remarkable in several ways.
The railways were heavily subsidised both by Federal and State
Governments, by grants of land on an unimagined scale, and
also by monetary allocations. It is estimated that in the period
1850-1871 railroad corporations received 159 million acres from
the Federal Government, and from State Governments about
55 million more. In monetary grants the Union Pacific received
$27,236,572, and the Central Pacific $27,855,562. These vast
grants were to some extent justified by the risks of the schemes.
None the less the construction and management of these railways
displayed gross abuses. One was that the promoters and directors
formed special construction companies, keeping the stock for
themselves and their associates, and making contracts with the
railroad disproportionately favourable to the construction com-
pany. The most conspicuous case was that of the Credit Mobilier,
formed for the construction of the Union Pacific. Its profits
were said to have amounted to 2750 per cent. on its original stock.
Construction costs were in consequence extremely high, and were
increased by the expense of the bribery then rampant. They
were met by over-capitalisation. The companies issued bonds
secured by mortgages and stock to amounts far in excess of the
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real costs. Capturing the fancy of the gullible public by clever
advertisements, they were able to place bonds and shares alike,
securing vast profits for themselves.

The term “watering the stock”, attributed to the notorious
speculator Daniel Drew, originally a cattle drover, who is alleged
to have practised watering before delivery of the cattle he sold
on weight, was first applied in reference to manipulations of
Erie Railroad securities, but it was used on a gigantic scale in
connection with the Pacific lines. It is not surprising that the
first adverse traffic results brought defaults of dividends and
consequently collapse of prices of the securities involving great
losses for the investors.

Simultaneously with the construction of the Pacific railroads
there was an expansion of other lines, and subsequently con-
solidation. The earlier railroads had been mainly short local
lines, but now adjoining lines were constructed or purchased,
mergers effected, and longer routes covered by one company.
These transactions involved similar abuses. Not only the Ameri-
can, but also the European investor was heavily victimised by
stock watering. It is said that Gould and Fisk, who dominated
the Erie Railroad, issued on this 17-million railway %1 million
dollars of watered stock within six years. The operations of these
“Robber Barons” were not restricted to promotions; they
constantly manipulated the companies dominated by them by
bear and bull speculations and in some instances sucked them
dry. Immense, ill-gotten private fortunes were made in this
way, while the general public lost vast sums. The railroads,
however, were built.

Simultaneously the carriage of goods developed on a large
scale, carried on mostly by undertakings on corporate lines, the
so-called express companies. Telegraphy was opened up in the
U.S.A. by business corporations, the largest of which from the
beginning was the Western Union, which in 1880 had already
85,645 miles of line.

In the industrial field likewise the end of the Civil War
marked a definite stage. In 1859 the total value of manufactures
was roughly 1-9 thousand million dollars (1,886,000,000); in
1869, after hardly five years of peace, it had grown to 180 per
cent. of this, or $3,386,000,000. In 1889 it was $9,372,000,000,
500 per cent. of the pre-Civil War volume. The size of the units
was on the increase. In 1859 the average industrial unit had a
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capital of $7,190, produced goods to the value of $13,420, and
employed g-3 wage-earners; in 1899 the averages were: capital,
$19,269; turnover, $25,418 and wage-earners, 10-4. The
twelfth census of the U.S.A. in 1899 gives 512,254 producing
units with products valued at $13,004,400,143, of which only
40,743 were corporations; but these produced 59-5 per cent. of
the total product.

Both in railways and in industry and commerce there was
unbridled competition. The railways pursued a policy aimed
at attracting traffic by every means where competition existed,
and at imposing every possible charge where it did not. The
Government refrained from interfering; but this situation could
not continue. The railways themselves began to consolidate;
on the other hand public opinion demanded regulation of rates,
particularly the taking of strong measures against discrimination
by rebates whether open or secret, the latter practice furnishing
the darkest spot of railway policy.

As to the forms and methods of consolidation—the only point
with which this work is concerned—the usual procedure was the
lease or outright purchase of railroads ; in some cases mergers took
place, in others purchase of stock under special enabling Acts.
In this way vast combinations of railroads and, subsequently,
real systems of connected lines, came into being.

In industry excess of competition led to temporary arrange-
ments, sometimes national, more frequently local in character.
At a later stage the need of stronger organisation became urgent.
This was met by the ingenious application to industrial com-
binations of the device of the trust.

The procedure was briefly as follows: the owners of all or of
the majority of the stock of several corporations transferred their
shares to trustees, who for their part issued trust certificates to
the stockholders. The ownership of the stock was vested in the
trustees, who were therefore in a position to appoint the directors
of the corporations and to fix their business policy, while the
original stockholders were to receive their dividends and capital
repayments—if any—on the basis of the trust certificates. These
certificates were transferable, so that the holders could sell their
interest in the same way as they had previously been able to
dispose of their shares.

The formation of such trusts made it poss1ble to direct the
corporations included in them as a single unit, to impose on them
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a consistent business policy, to eliminate competition between
them and to pool their earnings. The trust was able to wage
war against outsiders by reckless undercutting, leaving them the
choice between joining the trust and ruin.

The first instance of the use of this device for industrial
amalgamation was the Standard Oil Trust, formed by John D.
Rockefeller and his associates in 1879 and reorganised and
improved in 1882. In this latter and fully developed form,
which was due to the ingenuity of T. G. Dodd, Rockefeller’s
legal adviser, 40 companies were united, representing go—g5 per
cent. of the oil-refining capacity of the nation. One hundred per
cent. of the shares of some of the corporations, and a majority
of those of others, was transferred to nine trustees who issued
700,000 trust certificates of $100 par value. Among themselves
the trustees controlled 466,280 certificates, four of them holding
a majority. Itis obvious that an exceptionally strong organisation
of the industry under an effective leadership was thus made
possible.

The example of the oil trust was soon imitated. Within a
few years the American Cotton Qil Trust, the Linseed Oil Trust,
trusts of distillers and cattle-feed producers and the Sugar Trust
of the sugar refineries had come into operation. The name of
“trust” came to be adopted as a technical term for such com-
binations. )

Public opinion felt that the common weal was threatened by
these trusts, and its misgivings led in 18go to the passing of the
Sherman Act. Under this Act and certain State Acts, proceed-
ings against some of the trusts were started. The results were not
far-reaching.

Meanwhile, however, a new device was invented : that of the
holding company, with which we shall deal shortly in connection
with the State legislation concerning it. The holding company
was thought to be safe from the Sherman Act, and many of the
trusts were transformed into such companies by one of the member
corporations, or a new corporation, purchasing the stock of the
others. The holders of shares in the various corporations, or of
the trust certificates, received shares in the holding company.
In some cases the company confined itself to holding the shares,
in others it operated one or more plants itself.

Largely as a result of this device, in 1904 183 industrial
combinations were recorded with a capital amounting to nearly
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$3,200,000,000, while Moody mentions for the same year 318
industrial trusts, operating about 5300 plants.

The rapidity of the increase becomes obvious if we recall that
in 1890 only 24 trusts are reported with $436,000,000 capital,
and that of the 183 combinations mentioned 120 had been formed
during the past three years.

Public opinion was not at all satisfied by anti-trust actions.
Under the presidency of Theodore Roosevelt, and even more
under Taft, new proceedings were started, this time against
trustifications through holding companies.

The judicial and administrative policy in respect of industrial
combinations is the subject of another volume in this series.
Here we need only state that the Supreme Court of the U.S.A.
took the view that the Sherman Act may be violated by purchase
of stock in other companies, if the material premises of the Act
are present, and that therefore a holding company may be dis-
solved under the Act. This view was adopted in the case of the
Northern Security Company ». U.S.,! in 1904, and was followed
in Standard Oil Co. of New Jersey v. U.S.,2 in 1911, and in
American Tobacco Company ». U.S.,3 in the same year,

At the same time recourse was had to mergers in an increasing
number of cases. Later, however, it was held that the anti-trust
legislation applied to these also and to amalgamation and pur-
chase of all assets, and that corporations might even in such cases
be subject to anti-trust action.

What contribution was made by the legislature and the
Courts to the struggle against the domination of American
economic life by trusts and mergers is altogether doubtful. The
most prominent legal factor after the Civil War was that statutory
legislation was furthered, while the duality of Federal and State
legislation remained on the whole unaltered.

As we have seen, the Federal Constitution did not contain
any provisions with regard to corporations. Thus, on a strict
interpretation Congress had no express power to create corpora-
tions, while at the time of the enactment of the Constitution
a general regulation of corporation law was not envisaged. But
at an early period it became necessary for Congress to create
corporations in order to exercise one or another of the functions
the Constitution conferred upon it. The first instance of such a
Federal corporation was the Bank of the United States. For the

1 193 U.S. 197. ? 221 US. 1. 3 221 U.S. 196.
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regulation of currency the creation of a central bank was deemed
necessary, and in spite of adverse opinions the first Bank of the
United States was incorporated by Congress. The constitu-
tionality of this Act was contested, but in McCulloch ». State of
Maryland ! its validity was upheld by the Supreme Court in
virtue of the doctrine of implied powers. The same view was taken
by the Court in Osborn ». Bank of the U.S.2 It has been held
that this view is valid even to-day, and that Congress has authority
to organise corporations as a means of exercising any function
conferred upon it by the Constitution, and may grant to such
corporations all powers appropriate for the purpose. By virtue
of this power Congress may create corporations out of public
funds, or with their capital partly furnished from private sources,
but it may also create privately owned corporations, provided
their purpose conforms with the general principles aforementioned.
Thus the authority of Congress extends to the creation of corpora-
tions engaged in inter-State or foreign commerce. Actually this
has been done in respect of transport and other means of inter-
State communication.

The implied powers of Congress also extend to the enactment
of general regulations. Such a general enactment operated for
National Banks. The constitutionality of the original National
Bank Act and its amendments has been repeatedly upheld by the
Supreme Court.

In connection with National Banks the question of the limits
of Federal legislation has been discussed in several directions.
The Federal Reserve Board has been empowered to give authority
to national banks to act as trustees, executors, administrators and
registrars of stocks and bonds, provided such power is not contrary
to the law of the State in which the bank is incorporated. In
virtue of this power State legislatures cannot prohibit National
Banks from acting as trustees, and so on, unless banks in general,
i.e. State Banks also, are forbidden by State law to act in that
capacity. Though this was disputed, the decision was that States
may not discriminate against National Banks in this regard.
To do so would involve interference with the authority of Con-
gress.3 It may be mentioned that Federal land banks and joint-
stock land banks were brought into existence by Acts of Congress.

1 4 Wheat. 316 (1819). * g Wheat. 738.
3 Cf. Smith v. Kansas City Title and Trust Co., 255 U.S. 180 (1921); Burnes
National Bank v. Duncan, 265 U.S. 17 (1924).

P.C. 1—6
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The power of Congress to incorporate does not, however,
mean that there is a Federal agency for incorporations. All
corporations created under an Act of Congress must be incor-
porated in one of the States or in the District of Columbia.
Their powers may be, and in fact are, defined by the Act under
which they were created.

The limits of the power of Congress are not in every respect
quite clear. Thus it is disputed whether Congress may grant
a corporation power to engage in intra-State commerce as an
incident to its proper purposes, or whether a manufacturing
corporation engaged in shipping its products in inter-State com-
merce could incidentally distribute such products in the State
where they were manufactured. Earlier it was held that the
Federal Courts have exclusive jurisdiction in suits brought against
Federal corporations. It is now settled that actions against
corporations created under an Act of Congress are subject to
the general rules in respect of jurisdiction.

Until the New Deal, the powers of Congress to enact general
rules and regulations were sparingly exercised. The New Deal
legislation will be discussed in § 22. Even to-day (1948),
however, Federal legislation does not extend to corporations in
general, and corporations not engaged in inter-State commerce,
or not using inter-State mails or other means of inter-State com-
munication, are not covered by it.

At the time of the emergence of trusts, legislative steps were
repeatedly suggested. W. W. Cook, a corporation lawyer of great
renown, suggested Federal legislation as a remedy. In his view
a Federal incorporation law could do a great deal against abuses.
The suggestion had no success. His other suggestion, that trusts
should be compelled to incorporate, was likewise not acted upon.

All the State legislatures themselves sooner or later enacted
general incorporation laws. Some of them operated by special
Acts for various classes of corporations, and later evolved systems
of regulation for corporations generally. Others took the opposite
path, enacting general regulations with special rules for special
classes, such as banks, railways, insurance companies, public
utilities and so on. These laws, though differing in many details,
show a strong tendency towards laisser-faire. Not only in that,
apart from cases where the subject of the enterprise called for
the grant of a special franchise by the legislature or by some
administrative body, corporations could be freely formed, but
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even as to their legal framework, more and more liberty was
granted to incorporators. It was increasingly left to them to
regulate the corporation according to their own wishes. This
tendency became irresistible in consequence of competition
between the States to attract incorporations.

The initiative in this respect was taken by New Jersey,
where the Legislature took a step of great importance not
only for that State but for the whole of the U.S.A. Company
taxation was low; railway companies especially enjoyed very
favourable taxation rates. For many years any property outside
the railroad itself was practically exempt from taxation, and it
was only gradually that in the eighties just assessment was secured.
It was asserted that a substantial part of the corporation-owned
property situated in the State paid little taxation, and to this the
financial plight of the State was attributed. An ingenious lawyer,
J- B. Dill, put forward the suggestion that in order to stabilise its
finances the State should combine two steps, namely, impose
franchise taxes on corporations, though within moderate limits,
and on the other hand liberalise the law and in this way make
New Jersey incorporations popular in other, especially the big
industrial, States. The basis of this arrangement already existed
in that the requirement to carry on business within the State
itself was dispensed with. The idea was accepted, and a series
of amendments to the law made between 1888 and 1893 freed
the way. The most important was the grant of the power to
acquire and hold shares in other corporations, and to influence
their management. This was the foundation of the holding
company as the instrument most appropriate for the formation
of industrial combinations.

The opportunities afforded by New Jersey legislation at once
became known to interested industrial and financial circles.
Moreover, under Dill’s initiative, a corporation was formed for
the special purpose of acting as a go-between for New Jersey
corporations. In this way even smaller units could incorporate
themselves in New Jersey, since for a small fee the incorporating
agency furnished all facilities, especially a head office as required
by the State legislation. By 1900 the Corporation Trust Com-
pany of New Jersey had 1200 corporation head offices in their
building ; another corporation established at Camden had 7o0o0.

By about 1900, of 121 corporations with capitals exceeding
$10 millions, 61 were incorporated in New Jersey and only 6o
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in other States. Further, of the so-called 81 lesser trusts 64 were
New Jersey corporations, as were the largest combines, such as
the U.S. Steel Corporation and the Standard Oil Company.
Dill and his supporters had attained their aims. New Jersey
had a large share of incorporations, and though taxes were
moderate, the State was able by 1902 to wipe out the whole of
its indebtedness.

The grant of such wide facilities of course influenced cor-
poration law in most of the States. Every State which imposed
strict regulation ran the risk of putting corporations to flight
and keeping away incorporators of new undertakings. Moreover
New Jersey was among the States which kept up longest the
stand against anti-trust legislation. In 1897, in view of the
prosecutions in the first phase of the anti-trust movement, it
refused to recognise any foreign law, or to enforce the provisions
of any such law, as to the personal liability of directors, officers
and shareholders, penal or contractual. With the awakening of
the public conscience, however, agitation for reform became
powerful, and under the governorship of Woodrow Wilson in
1913 the so-called Seven Sisters laws were passed. These Acts
made possible anti-trust actions before the State Courts. Their
enforcement, however, was not too energetic, and in 1917 the
law was considerably weakened, company law becoming sub-
stantially the same as it had been before 1913. In the meantime
some other States had become envious of the financial advantages
to be gained by liberal corporations laws, moderate taxation and
effective propaganda.

From 1910 onwards, competition in this respect became lively
and effective. The most active of the States was Delaware. In
1899, when its corporations numbered only 421, that State
adopted the principle that corporations have power to purchase
and hold stock in other corporations, and extended the rule to
the effect that they may take part without any restriction in the
management of those corporations. At the same time the
formation of corporations was facilitated in every way, in order
to attract incorporations by enterprises situated and carrying on
business exclusively outside the State. The financial burdens
were also lowered to considerably less than the New Jersey level.
In 1900 incorporation fees jumped to $70,740, whereas the fran-
chise tax yielded $8318. In 1915 incorporation fees brought in
$117,389 and the franchise tax $94,723. The relative importance
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of this source of income becomes clear if we note that the total
revenue for that year amounted to $857,904, so that nearly one-
quarter came from this source.

Subsequently certain other small States resorted to similar
practices. Delaware, however, maintained its position as
probably the most popular State for incorporation.

This competition between the States prohibited every tendency
to impose stricter regulations upon corporations, and in this way
American Statute law became increasingly lenient as to both the
creation and the management of business corporations. The
extensive power of directors, already well established, became
recognised within even wider limits. The holding company was
everywhere accepted.

In 1912 a new type of corporate structure was recognised by
New York: the corporation with shares of no par value. The
example was followed elsewhere, though its heyday came only
after the First World War.
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17. FRENCH LEGISLATION FROM 1893 TO 1914

As we have already seen, it was not until 1893 that French,
company law was amended. The amending enactment, while
leaving the basic provisions of the 1867 law untouched, introduced
the principle that all companies, whether commandites par actions or
anonymes, are to be regarded as merchants whether they are
engaged in mercantile business or not. Until then companies
whose purpose was not of a mercantile nature were called “civil”
companies. The distinction was mainly technical : civil companies
were not subject to bankruptcy proceedings in case of insolvency.
From 1893 onwards they could be made bankrupt with all
appropriate consequences, especially those of the penal law
thereto attached.

The amendments introduced by the law presented a very
complex feature. The minimum par value of shares, both for
commandites and for companies proper, was substantially reduced.
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Companies with a capital not exceeding 200,000 francs were to have
shares with a minimum par value of 25 instead of 100 francs, and
those with a larger capital shares of at least 100 francs par value
instead of 500. On the other hand the provision that bearer
shares might not be issued before full payment, abolished by the
law of 1867, was restored. It was also provided that shares
issued for apports (consideration other than cash) should not be
transferable during the first two years, and were to be endorsed
to this effect. The liability of the transferor of nominative shares
was to cease after two years.

As we saw earlier, companies had full freedom to make voting
rights dependent on a fixed minimum holding. As a consequence,
small shareholders were deprived of votes. Under the new law
members with holdings smaller than the required minimum were
permitted to unite in order to vote through a representative
(Droit de groupement).

The characteristic remedy of French company law, the action
for nullity, which could be brought by any interested party,
whether shareholder, creditor or otherwise, led to great abuses.
It was sometimes used as a powerful weapon to extort money
from the company. The law of 1893 restricted this right of
action in two directions. No action for nullity was to lie if the
defect in question has meanwhile been amended, or, where to
amend it a resolution in general meeting is necessary, if such
meeting has already been convened when the action is brought
before the Court. Furthermore, no such action might be brought
after ten years.

Thus the new provisions made company law stricter in some
respects ; on the other hand some of them, especially the reduction
in the minimum par value of shares, made participation in com-
panies easier for the small investor, and in this way tended to
enhance speculation.

French legislation seemed disinclined to adopt codification
on a large scale, or to take a clear-cut line either by making
company law less stringent, or increasing guarantees to the public
against abuses and malpractices. This curious situation con-
tinued for a long time.

The next step in company law reform was taken only in 1902,
although in the meantime quite elaborate drafts were presented.
The new law contained only a minor amendment. It permitted
of the issue of preferred shares in companies (anonymes). Such
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shares might carry priority rights as to dividends and distribution
of net assets ; unless the articles provided otherwise, preferred and
ordinary shares were to have equal voting rights. Where a
general meeting was convened to decide on an alteration in the
rights of the different categories of shares, special meetings of the
affected shareholders were to be held. Lastly the two-year term
during which apport shares might not be transferred was to apply
in case of mergers only if the companies concerned were of less
than two years’ standing.

The law was obviously drafted with less than the necessary
care, and the Courts, in applying its provisions strictly, made its
defects very cumbersome in practice. Consequently a new law
to amend them was passed in 1903, making it clear that not only
anonymes, but also commandites par actions, could issue preference
shares. Furthermore, to remove doubts, it was enacted that the
issue of such shares might be resolved upon by companies already
in existence before 19o2, their issue being prohibited only if the
articles expressly so provide. Priorities in distribution in the
event of winding-up might be granted. Lastly, the two-year
limit for apport shares was relaxed, so that they could be trans-
ferred even if only the absorbing company was over two years
old.

In 1913 the power of general meetings was extended to any
alteration of the articles, with two exceptions, namely that the
company’s nationality must be preserved, and that an increase
of the obligations of shareholders to the company could be effected
only by a majority resolution. At general meetings convened for
such purposes it was provided that each share should carry a
vote, regardless of any restrictions in the articles, and that the
votes should increase in proportion to the holdings. On the
other hand a quorum of three-quarters and a majority of two-
thirds were required for a valid resolution. For other meetings
of companies, where the necessary quorum was not present, a
new general meeting might be held at which 50 per cent. of the
shares should form a quorum, and if such quorum was not present
at the second meeting, a third might be held after 15 days, for
which the quorum was reduced to one-third, but all these general
meetings were always to pass resolutions by a two-thirds
majority.

In 1913 it was further found necessary to declare that the
provisions of the law of 1893, permitting the formation of groups
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for the exercise of votes, were to apply also to companies created
previous to that law.

SOURGCES
Pic, op. cit., vol. 1.
Thaller, Annales de Droit Commercial, vol. 1902-1914.

18. BriTisH ComPANIEs UNDER THE COMPANIES AcT OF 1908
THE ACT OF 1929

The Companies Act of 1908 remained in force for nearly
twenty years. Under it corporate enterprise conquered every
field of business activity. Until this Act was passed, the invasion
of industry and trade by corporations was fairly slow, in spite
of their constant increase in numbers and capital. The new
impetus was mainly due to the fact that legislation now recognised
the private company as a special class.

Before the Act the private company was not unknown. From
about 1880 onwards cases increasingly occurred where the owner
of an undertaking turned it into a company, mainly with the
intention of limiting his own liability and securing the future of
the enterprise in case of his death. He retained control through
ownership of the shares, making up the necessary number of
seven shareholders by friends or nominees. The same was done
in case of partnerships. These private companies were character-
ised by the control and ownership being in the hands of one or
a few shareholders; transfer of shares was necessarily barred or
restricted. The Companies Act of 1862 had made it possible so
to frame the constitution of a company as to adapt it to such
special needs. The number of such companies was not incon-
siderable; but the real boom in private companies came with
their recognition as a special type.

We must remember that it was left to the choice of the incor-
porators whether the company should be formed as a public or
private one. It could be private if the number of shareholders
did not exceed fifty, if the transfer of shares was made dependent
upon the company’s assent, i.e. that of either the directors or the
shareholders, and lastly if it did not appeal to the public for
capital. Although the private company form was obviously
meant for small or medium-sized undertakings, the Act did not
make the amount of the capital a matter of discrimination. A
small company could be formed as a public company, and a
large capital was no obstacle to the formation of a private one.
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Under the Act of 1908 it became possible to transform an
already existing public company into a private company, or vice
versa. A conversion of the latter form was necessary if the
company wished to abolish the restriction on the transfer of
shares, or intended to make an issue to the public. It became
automatically necessary if the number of shareholders came to
exceed 50.

Originally there was no intention of discriminating between
public and private companies in regard to publicity, i.e. the filing
of the yearly balance sheet with the Registrar. In the House of
Lords, however, an amendment was accepted to the effect that
a private company need not file its balance sheet. Consequently
a third person could not ascertain from the register or from the
documents filed with the Registrar more than the memorandum
and articles of association and the names of the directors and
shareholders.

Of the 5024 new registrations in the year 1go8, 3078 were
private companies. In the same year 16,172 public were con-
verted into private companies, while only six private companies
were converted into public ones.

To appreciate the place of companies in the economic life
of the nation we must note that on 30 April 1909, 46,474 companies
existed in Great Britain with a paid-up capital of £2,163,789,000.
According to one estimate,! company debentures amounted to
£400-500 millions. The number of new registrations and their
nominal capital are shown in the following table:

Year Number of New Companies Nominal Capital (£)
1908 5024 104,441,189
1909 6373 141,630,296
1910 7184 212,975,689
1911 6 157,303,062
1912 7367 174,004,837
1913 7425 157,186,653
1914 6214 113,257,583
1915 4062 53,354,606
1916 3393 50,442,871
1917 3963 67,873,926
1918 3504 127,879,495
1919 10,725 412,967,204

It will be noted that apart from the boom of 1918-19 the average
size of newly registered companies was diminishing.

. 1 Fournal of the Institute of Bankers, vol. 31, p. 2.
6*
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The other significant trait partly contributing to the reduction
of the average nominal capital is the increase of private companies.
At the end of 1919 nearly 50 per cent of the existing companies
were private companies. This absolute increase in numbers is
even more accentuated with regard to the new registrations of
the year 1919. Of the 10,725 new registrations g729 were
private companies. From the point of view of solidity it is to be
remarked thatin contrast with the nominal capital of £412,967,204
only £23,235,364 was paid in cash, whereas £19,650,520 was
represented by contributions of assets (vendor’s shares and the
like). Altogether not more than 10 per cent. of the nominal
capital of the new registrations of that year was paid up in cash
or otherwise.

Meanwhile there was but incidental new company legislation.
3 & 4 Geo. V, c. 25 (1913) provided that private companies
are to lose their privileges if they fail to comply with the require-
ments of the Act. The Court, however, was empowered to grant
relief if the failure was inadvertent or merely accidental, and
generally should it be found to be just and equitable. It was
provided also that present and former employees are to be dis-
regarded when counting the number of shareholders, in arriving
at the maximum of 50. Thus a company may remain a private
one if any excess of its members over fifty is due to the participation
of present or former employees.

Several Acts introduced wartime measures in connection with
Trading with the Enemy legislation. Of these, 7 & 8 Geo. V,
c. 28 (1917) providing that the nationality of directors who are
not British is to be disclosed, remained permanently in force.
Apart from this legislation was inactive, and although in 1918 a
committee presided over by Lord Wrenbury made a number of
suggestions they were not followed up.

The boom which extended throughout 1920 was followed by
a slump and a long depression. The ensuing recovery, beginning
in 1925, produced figures of new registrations approaching those
of the years 1919 and 1920 both in number and capital.

During this whole period the private company remained in
the ascendant, and at the end of 1929, of a total of 108,698 com-
panies in existence, 16,922 were public and 91,776 private. The
total nominal capital was £5,200,126,998, of which public com-
panies represented £3,697,934,162, and private £1,502,192,836.
The average nominal capital in 1920, at the deepest point of the
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Year Number of New Registrations Nominal Capital (£)
1920 10,783 587,484,721
(including Ireland, 11,011) (including Ireland, 593,189,032)

1921 6834 107,214,5

1922 8495 131,729,895
1923 8466 113,944,466
1924 8464 123,208,601
192 852 132,202,608
1926 828 214,365,448
1927 8850 185,734,653
1928 9522 236,523,194
1929 9099 240,422,640

depression, was £13,459, and in 1929, at the height of the cycle,
£26,423.

Until the slump public opinion was not keen on company law
reform. But the depression brought to light quite a number of
fraudulent promotions, as well as evidence of mismanagement.
A committee was appointed under the chairmanship of Mr.
Wilfrid Greene, K.C.1 After hearing a large number of legal
and financial experts it presented its report in 1925. This con-
tained a long list of suggestions. Only a part of these, however,
were adopted by the Act 18 & 19 Geo. V, c. 45 (1928).

In view of the number of amendments needed it was intended
from the beginning to consolidate company law. This was done
by 19 & 20 Geo. V, c. 23, which incorporated the contents of the
previous Act and came into force on 1 November 1929. The
former Act was, apart from some provisions, never in force of itself.

The number of amendments made was large, though not all
of them are of great importance.

The adoption of high-sounding names and such as might
otherwise be apt to deceive the public was prohibited. This
salutary provision did not prove quite satisfactory in practice.

In view of the practical need for amalgamations and other
arrangements it was enacted that companies may by special
resolution insert a clause in their articles giving power to sell the
whole undertaking, or to amalgamate.

It was provided that an alteration of the memorandum
increasing the liability of shareholders is not binding on dis-
senting shareholders. This was obviously merely declaratory of
the existing law.

In order to make more effective the rule against purchase by

! Now Lord Greene, Lord of Appeal in Ordinary.
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the company of its own shares, the giving of financial assistance
for such purchases was prohibited.

The rights of minorities were protected by a provision that
where there are different classes of shares a minority representing
at least 15 per cent. of the shares of any one class may apply to
the Court for relief against resolutions impairing their rights.
Companies were empowered to issue redeemable preference shares.

The Act lays down more specific rules with regard to books
of account, especially as to the form and contents of the balance
sheet. Special rules are introduced with regard to subsidiary
companies. But all these rules were shortly found not to meet
the growing requirements of practical life. Inter alia the attitude
of British law to the profit and loss account, the importance of
which it disregarded, remained unchanged.

The Act aimed at preventing abuses in the concealment of
directors’ adverse interests, and also provided that all loans and
remuneration to directors were to be disclosed. The latter rule,
however, was qualified by the far-reaching exemption from dis-
closure of salaries or other remuneration paid to directors in
some other capacity, as managers, consultants and the like. At
the same time it was doubtful whether the rule providing that
directors must disclose their interests to the Board was sufficient
to protect the company.

The position of auditors was strengthened by a provision
that they are entitled to attend general meetings at which the
accounts of the company are to be considered; and not only
officers of the company, but partners also, were declared ineligible
for appointment as auditors. Strangely enough, however, these
protective provisions were not extended to private companies.

With regard to winding-up it was provided that where in the
course of liquidation offences committed by directors or other
officers come to light, the Court may institute proceedings through
the Director of Public Prosecutions.

A new departure was taken by the provision that any agreement
with directors limiting their liability is to be considered void.
The same prohibition applies to auditors.
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19. FRENCH LEGISLATION AFTER 191§

Although legal and economic opinion agreed on the necessity
of a thorough-going company law reform, the Parliamentary
machine was unable to cope with the need, and contented itself
with enacting minor amendments; which constituted only an
accidental patchwork, with many uncertainties and obscurities.
It would be futile to analyse these ephemeral pieces of hasty
legislation, and it will suffice to point out some relatively impor-
tant steps.

In 1913 the powers and procedure of extraordinary general
meetings were regulated anew. This law was later amended
in 1930.

In 1919 the institution of the commercial register was intro-
duced and applied to companies.

In 1925 a new type of company with limited liability (société
ad responsabilité limité) was regulated as a kind of private company, in-
fluenced to some extent by the German legislation on the G.m.b.H.

The law of 1930 mentioned above, concerning the extra-
ordinary general meetings, was amended in 1935 by an Order
by which the provisions as to the balance sheet and profit and
loss account were regulated. By the same Order, and another
of 1937, the method of appointment and functions of the com-
missioners for supervision of the accounts were laid down.

A law of 1933 regulated the vote at general meetings, amend-
ing the law of 1867 ; this was amended by the legislative Order of
30 October 1935, already mentioned, whereas the legislative
Order of 8 August 1935 related to the pre-emptive rights of the
shareholders.

The question of so-called Founders’ shares, i.e. profit-sharing
certificates issued in favour of incorporators, was settled in 1929.
These had been in use for a long time; it was enacted that such
certificates do not give the holder the legal position of a share-
holder.

This picture of French company legislation is neither con-
sistent nor bright, and it is not surprising that among the countries
occupied by Nazi Germany during the Second World War,
France succumbed to a wide extent to the influence of German
ideas, otherwise so foreign to French jurisprudence.
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20. BriTisH COMPANIES UNDER THE ACT OF 1929

Robert Lowe (Viscount Sherbrooke), whose name is so
intimately connected with company legislation from 1855 to
1880, said that it is a misfortune of company law that the Acts
amending or codifying it are passed in times of great excitement.
With equal justification it may be said that all the Acts examined
in the preceding review of English company legislation were
after a short time, in many cases even immediately, followed by a
financial crisis, which showed up their deficiencies in more than
one direction.

The most conspicuous case is that of the Act of 1929. As
official statistics show, 1928 was a very prosperous year, with
new registrations involving a nominal capital of roughly £236-5
millions, and 1929, or at least its first three-quarters, was even
more so. Qg0 new companies were registered with a nominal
capital of £240,422,640, or nearly £4 millions more than in
1928.

The collapse on the New York Stock Exchange in the autumn
of 1929 was at once felt in all other stock markets, London among
them. Many old and new companies failed, and the crash was
undoubtedly one of the factors which caused Great Britain’s
abandonment of the gold standard in September 1931.

Statistics for 1930 and 1931 clearly show the extent of the
crisis. New registrations in 1930 covered 8866 companies with
a nominal capital of £112,259,379 ; those of 1931, 8797 companies
with a capital of £65,058,209. Moreover, the Macmillan
Committee Report ! states that the total amount of £117 millions
subscribed by the public for shares and debentures in 284 public
companies was reduced on 31 May 1931 to about £66 millions.
In other words nearly 50 per cent. of the amount subscribed was
lost.

Even more remarkable is it that 70 of the 284 companies
mentioned were liquidated in less than three years, while the
securities of 36 others had no ascertainable value. The total
loss to the public in these 106 companies amounted to £20
millions.

Corporate enterprise nevertheless showed a slight growth,
since the capital actually invested in shares of public companies
increased from £3,893,937,840 to £3,896,668,416 in 1931, and

1 P. 66.
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in 1932 decreased but slightly, to £3,879,754,552, while for private
companies the increase was uninterrupted :

1930 . . . . . . . £1,590,511,832
1931 . . . . . . . £1,618,105,485
1932 . . . . . . . £1,657,236,217

The crisis brought to light many grave abuses in the form of
reckless statements in prospectuses and of mismanagement or
concealment, especially in the accounts of groups of companies.

Company reform was demanded on various sides. Mr.
Horace B. Samuel’s sharp analysis ! is worthy of special mention.
But the year 1933 showed a beginning of recovery in the economic
and financial field, and neither the Government nor Parliament
felt the need for interference.

From the year 1933 new registrations in England and Scotland
were as follows:

Year Number of Companies Nominal Capital (£)
1933 11,936 94,954,522
1934 12,953 148,029,517
1935 13,613 143,365,007
1936 14,260 164,422,038
1937 13,220 1 20,302,501
1938 13,132 75,196,466

Throughout all this period the capital invested in private com-
panies showed not only an absolute increase, varying with the
special circumstances of each year, but also a relative one in
comparison with that invested in public companies. Thus in
1934 the capital invested in public companies decreased from
£3,870,644,549 to £3,850,666,935, whereas the paid-up
capital of private companies increased from £1,691,785,278 to
£1,6096,683,212. Years of greater prosperity of course brought
increases in the paid-up capital of public companies also, but
the increase for private companies, both in numbers and in
paid-up capital, was the greater. At the end of 1938 there
were 14,355 public companies in existence in England and
Scotland with a paid-up capital of £4,096,805,588, and 143,221
private companies with a paid-up capital of £1,893,738,013.
The corresponding data for 1939 and the following years were
not published, and the blackout has even now been only partially
lifted. We know, however, from official sources,? that at the

! Shareholders’ Money, London, 1933. 3 Cohen Committee Report, 48, p. 26.
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end of 1939 the number of public companies was 13,920, and
their paid-up capital £4117 millions, while at the end of 1944
the figures were 13,300 and £4052 millions respectively. There
was therefore a decrease both in numbers and in paid-up capital.
New registrations were not able to make up for the extinction of
companies by liquidation or otherwise.

In contrast private companies increased both in numbers and
in capital. In 1939 there were 146,735 private companies with
a capital of £1923 millions; at the end of 1944, 169,205 such
companies with a capital of £1935 millions.

These changes may be attributed in part to Government
control of capital issues, which weighed more heavily on large
than on small enterprises, formed mainly as private companies.
Otherwise the trend with regard to public companies was rather
towards a decrease in numbers and an increase in average size,
while in the case of private companies there is an absolute
increase both in numbers and in aggregate capital, but a decrease
in the average capital strength.

As regards legislation, we have to mention only the Prevention
of Frauds (Investment) Act of 1939, which imposes the require-
ment of a licence for the professional sale of securities apart from
transactions on the Stock Exchange. This does not strictly
belong to the sphere of company law, though its consequences
affect the placement of corporate securities also. The Act came
into force on 1 August 1945. It has been in operation for too
short a time for any opinion on its effect to be possible.

Public opinion was mainly concerned with nominee holdings.
It was observed that in general meetings a substantial part—in
a few cases a majority—of the shares represented were sometimes
held by nominees. A feeling arose regarding the possible danger
of concealment of real ownership, especially when it was in the
hands of foreigners. These apprehensions found voice in Parlia-
ment, and in June 1943 the President of the Board of Trade
appointed a Committee to consider the desirability of amending
the Companies Act of 1929.

Although it was the question of nominee holdings which was
responsible for the appointment of this Committee, the Board of
Trade gave a larger scope to its work. It was directed to report
on what major amendments were desirable, and in particular
to review the requirements relating to the formation and affairs
of companies and the safeguards afforded for investors and the



THE EVOLUTION OF CORPORATE ENTERPRISE 167

public interest. Fifteen concrete questions were submitted to
the individuals and bodies whose opinions were invited, and who
presented memoranda and gave oral evidence before the Com-
mittee. The memorandum issued to these organisations and
individuals thus restricted the field of investigation, and it may
be questioned whether some sort of general inquiry would not
have been more useful.

The Committee, under the chairmanship of Mr. Justice Cohen
(now Lord Justice Sir Lionel Cohen) was made up of bankers,
lawyers, and industrialists, with a representative of an important
employee organisation. It received a large number of memo-
randa, and heard oral evidence at 26 of its 47 meetings. The
material contained in the written and oral evidence is fairly
exhaustive, and the various opinions and controversies received
equal attention. The Committee presented its report in June
1945. The suggestions therein made will be dealt with in con-
nection with the particular questions to which they relate; here
two remarks only are to be made.

The first is that the witnesses, and even more the Committee
itself, kept too closely to the matters included in the question-
naire, and many questions ripe for solution were therefore not
discussed. The second is that, on the whole, the report is con-
servative and is obviously influenced by the undoubtedly justified
conviction that the management of British companies was on the
whole honest. The Committee therefore refrained from recom-
mending fundamental alterations of the law, but suggested a
number of amendments.

A Bill embodying most of their recommendations was intro-
duced in the second half of 1946. This covered some, mostly
minor, points not dealt with by the Committee. The House of
Lords considered the Bill thoroughly, and many provisions were
altered both in substance and in wording. It was brought down
from the Lords on 1 April 1947. The debate in the Commons
was short, and the amendments mainly concerned the drafting.
The Lords agreed to these amendments on 5 August 1947. The
Bill became law on 6 August 1947 as the Companies Act 1947
(10 & 11 Geo. VI, c. 47).

The Act consists of 123 sections and nine schedules, the first
of which is a voluminous enactment of accounting rules. It
covers a large number of matters and its technique is rather
complicated.



168 HISTORICAL AND ECONOMIC BACKGROUND

There was great need for consolidating its provisions with those
of the principal Act. The Lord Chancellor stated in the House
of Lords on 5 August 1947 that it was hoped to introduce a
consolidating Bill in the following session, and a Bill reproducing
in a consolidated form the law contained in the Companies Acts
1929 and 1947 was introduced on 8 March 1948, and became
law on goth June 1948 as 11 & 12 Geo. VI, c. 38. Certain
provisions of the Act of 1947 came into force on 1 December
1947 by Board of Trade Order No. 2503 of that year. The
most important of these were those relating to investigations of the
affairs of companies and of share ownership, to companies’ names,
to alteration of companies’ objects and of the memorandum.

It was the intention of the Government to put the reforms in
respect of accounts into force on 1 July 1948, so that business
circles might have full notice of them. Many companies have
begun already to make up their accounts in accordance with the
new rules. The remaining provisions were not enforced pend-
ing consolidation, but consideration was to be given to requests to
bring any provision into operation earlier, if to do so would be
helpful to the business community. Actually, however, the Act
came into force on 1st July 1948.

The provisions of the Act will be analysed below in connection
with the examination of the various matters dealt with, and at
the same time the necessity for further reforms will be pointed out.
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21. GERMAN COMPANIES AFTER 1Q1Q

Germany’s defeat in 1919 fundamentally altered her position.
She lost much territory, and the value of her currency fell at the
conclusion of hostilities ; in November 1918 the mark was worth
only about 40 per cent. of its former value, and in 1919 it depre-
ciated still further.

The census of companies for 1919 gives their number as 5714,
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and their share capital without reserves as 21,035,811 million
marks. But this does not show the exact position. German
companies—at least those that were conscientiously managed—
did not increase the valuation of their assets, especially of their
fixed assets, according to the value of the mark on the date of
the balance sheet. As a rule it was only current assets which were
valued at current prices. The companies maintained this
practice even during the further enormous depreciation of
German currency. At the end of 1923 there was not one financial
or industrial concern—even the biggest—whose fixed assets were
valued at even one gold mark. Balance sheets and profit and loss
accounts, which were more or less informative even in 1919,
subsequently lost all touch with reality. Insiders alone had
information about the true position of companies.

The disastrous consequences of this state of affairs soon
appeared. At first uninformed shareholders were inclined to
sell their shares at the Stock Exchange prices, which seemed to
them very favourable, whereas in actual fact during the whole
depreciation period the quotations of solid shares were mostly
extremely low.

Many companies issued additional shares during the inflation.
This practice tended to enhance the already excessive speculation
in shares and made it possible to realise profits for the boards of
management and of supervision, insiders and bankers, rather than
to procure funds for the company. In many cases when a new
issue was made pre-emptive rights were excluded, as was possible
under the Commercial Code of 18g7. If the whole or a sub-
stantial part, say, half, of the new issue were taken up by the
quarters mentioned, the regular shareholder wasdeprived of a more
or less substantial part of the value of his holding, without any real
advantage to the company, since the issue price of the additional
shares was in most cases far less than their real value. In these
two ways, by keeping him in ignorance, and leaving him under
the influence of inducements to sell out, while excluding his
pre-emptive right, the small shareholder was generally deprived
of his opportunity.

The inflation, it is true, induced many people to buy shares,
especially members of classes never previously accustomed to
such investments. But a great part of such purchases went to
new companies with no real foundation, which became bankrupt
by the thousand at the end of the inflation.
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On the whole the holdings of the old middle class in the shares
of sound companies were greatly diminished. New holders
appeared, making use of the opportunity given by low prices,
and acquired substantial blocks of shares for very little—if
accounted on a gold basis.

The managers and supervisors became anxious, fearing
infiltration by the formation of new majorities. Clever use was
made of the fact that in a few cases the new shareholders
were foreigners. It was easy to convince public opinion that
there was a strong possibility that foreigners might acquire
dominating control of the whole of German industry.

To counter these dangers, many German companies issued
shares with plural voting rights. Here two alternatives were
possible: firstly, new shares could be issued and offered, with
exclusion of the pre-emptive right of existing shareholders, to
reliable persons, say to a syndicate controlled by the management,
which undertook to retain them for a fixed term of years. In
this way a majority could easily be secured, all the more as in
these years the payment of the par value was not a burden of
any moment. It could be, and in several cases actually was,
made even easier by requiring only the payment of 25 per cent.
of the par value from the group in question. There was no legal
objection to the grant of full voting powers to shares which were
only partially paid up.

Such issues, however, were subject to attacks, since they
deprived the shareholders of their proportionate interest in the
company. In view of this the management by degrees made more
and more use of the other alternative, the issue of a kind of
preference share. German Company Law allowed preferential
rights to be granted both to shares issued on the formation of a
company, and to new shares issued in connection with increases
of capital. It was held that such a preference cannot consist
merely in a plural vote, but that a plural vote may be given if
the shares carry other preferential rights also.

The usual procedure was consequently as follows: the new
shares carried a preference as to dividend up to, say, 4-5 per cent.,
and in respect of the par value of the share in case of liquidation,
but otherwise not participating, and a preferential right with
regard to voting. German companies made ample use of this
device, both during and after the inflation. The preferential
voting rights were in many cases a multiple of the normal vote.
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Besides instances of double voting rights, some are recorded in
which a preference share of this kind carried 50, and in some
isolated cases 500 or even 1000 votes.

The German Courts, influenced by public apprehension of
the danger of foreign domination of companies, raised no objec-
tion to such nullification of voting rights, unless not only the
vote but also the material participation of shareholders was
impaired by the issue of shares with preferential rights. On
the stabilisation of the mark the majority of German companies
had issued preference shares carrying such high voting powers
that even a substantial majority of ordinary shares was unable
to control the company.

Although this practice originated in the desire to make foreign
control impossible, it was largely used also in cases where no foreign
inclination to acquisition could be observed. The managements
made use of the device in cases where their fear was only that
Germans outside the circle of the management and the board
might acquire control. Besides the original genuine foreign
infiltration, the dussere Uberfremdung, a new name, ‘internal
estrangement” (innere Uberfremdung), was invented for such cases.

These two lines of action, exclusion of pre-emptive rights and
the creation of shares with plural votes, made the predominance
of the management and the board of supervision even more
complete than before 1918. The Legislature raised no objection
and the Courts, as already mentioned, interfered only in a very
few cases where increases of capital amounted to crass expropria-
tion of shareholders and confiscation of their property to a dis-
proportionate extent.

At a later date the Nazi economic and legal experts sought
to attribute these machinations to bank influence, alleging that
the bankers of the companies induced the management and the
board to effect capital increases in order to acquire blocks of
shares, which they could sell on the booming Stock Exchanges,
and so realise profits. In actual fact, however, majority share-
holders and the boards of management and supervision shared
at least equally in the transitory profits of new issues, while in the
long run it was they who secured control even in the absence of
substantial holdings.

The only legislative step taken by the Social Democratic
government of Germany was the enactment of 1920 regarding
factory councils, providing that these councils should have the
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right to appoint one member of the board of supervision if the
membership of the board was less than three, two members if it
were three or more. This came into force in 1922, with the
result that on the board of supervision of every German A.G.
and K.A.G., and even on those of G.m.b.H.s—if they had one—
one or two delegates of the factory council had seats. These
members were entrusted with the exercise of the legal powers of
the board of supervision with special consideration for the interests
of employees. They were not to receive any fixed fees or
tantiémes, but only their out-of-pocket expenses.

This reform of the law was heralded as an important step on
the way to fundamental social revolution. In fact it met with
no success. The delegates did not exercise any real power, and
could not influence policy, even in the special field of employees’
welfare.

Much more important were the economic consequences of
the financial upheaval in the direction of concentration both of
banks and industrial and trading companies. Up to 1914 the
concentration and consolidation movement, already very strong,
especially in the U.S.A., was in Germany almost restricted to
banks. The big Berlin banks began to dominate the whole of
Germany, except perhaps Bavaria. In industry independent
enterprises were widespread, and competition was generally
regulated not by mergers but by pools and cartels. Their posi-
tion underwent substantial alteration in the years 1919-24, and
in connection with the increasing number and volume of Stock
Exchange transactions not only were many companies con-
solidated by way of mergers (called “Fusion” in Germany), but
vast so-called “concerns” evolved. German legal and economic
terminology gives the name of “ Konzerns’’ to companies operat-
ing plants of their own, and at the same time acquiring actual or
virtual majority holdings in other companies. About 1924 it
was thought that in consequence of these two types of consolida-
tion, the once popular and dominant type of cartel agreement
would altogether cease. But this did not happen, for after the
stabilisation of German currency the building-up of Konzerns
came to an end, and some of them had actually to be dissolved.
Nevertheless in 1924 a large number of German industrial com-
panies were organised into big groups with interlocking share-
holdings and directorates.

The years after 1919, especially 1922 and 1923, exhibited
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hectic movements in the creation of new companies and increases
of capital. In 1921 the net increase in the number of companies
was 979, their capital amounting to 3930 million marks, and the
increase of capital of existing companies amounted to 16,394
million marks. In 1922 the net increase in the number of
companies was 2922, with capital of 13,854 million marks; the
new issues of existing companies amounted to 40,529 million
marks. There thus existed at the end of 1922 9558 companies
(A.G. and K.A.G.) with an aggregate capital of 103,739 million
marks. For 1923 the Yearbook of Statistics gives only the number of
new companies, 6922, without stating their capital or the capital
increases of existing companies; but this can easily be understood
if we consider the astronomical figures involved, meaningless as
they really were.

After the depreciation came to an end the Government in
December 1923 issued an Order providing for the readjustment
of company balance sheets, which were to be drawn up in gold
marks, subsequently identified with the new Reichsmark.
Under this Order, which was later amended and supplemented
by no less than six others, German companies had to draw up
as for 1 January 1924, or for whatever day in that year was the
first of their financial year, a balance sheet based on a new
valuation of their assets and liabilities on the basis of the gold
mark, equal to 33 of the U.S.A. dollar. Should the net
value of the assets exceed the nominal value of the shares, the
surplus could be put to reserve account or the capital increased
either by increasing the par value of the shares, or by issuing
additional shares. These two methods of adjustment, which of
course were available only to organisations which had not in-
creased their capital, at any rate to a large extent, during the
inflation might also be combined. Companies which had so
increased their capital had necessarily to show a deficit as com-
pared with the nominal value of their shares. For these the
method of adjustment provided was a reduction of capital or an
additional payment into capital account, or both. For this
adjustment a time limit of three years was allowed, provided the
deficit did not exceed nine-tenths of the capital. In such a case
the company was entitled to form a depreciation account and
put it into the assets. This fictitious asset was to be wiped out
within three years either by reduction of the capital and a pro-
portionate reduction in the par value of the shares, or by additional
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payments from shareholders. Until this capital depreciation
account was written off, the company could not begin to distribute
its profits. Many companies, especially those created after 1914,
were not able to maintain the full par value of their capital and
shares, and had to adjust their capital by this means.

In view of the great number of companies which had only a
diminutive capital, it was enacted that a company (A.G. or
K.A.G.) must have a capital of at least 5000 marks, and that the
par value of the shares must be at least M 100 in those cases where
formerly the minimum was Miooo, and M2o where it had
formerly been Mz20o. For a G.m.b.H. the minimum capital
was to be M500, and the lowest share value M5o0. Companies
unable to comply with this requirement were to be dissolved.

As a consequence of the readjustment of capital the par value
of shares had to be readjusted also, and in view of the minima
fixed, there were many cases in which the conversion of several
shares into one was necessary to create a new share. The share-
holders were obliged to present their shares within a period to be
fixed by the company, and the company had the right to sell by
public auction shares not so presented for exchange. Where a
shareholder had not the number of shares necessary for the
conversion, the company had to issue part certificates entitling
him not only to proportionate dividends but also to votes. It
could, however, call for the conversion of such part certificates
after three years.

In all cases of the issue of additional shares in connection with
capital readjustments occasioned by the currency stabilisation,
the pre-emptive right of shareholders was fully secured, while for
the future the general principle that this right depends upon a
resolution in general meeting was maintained. Where in con-
nection with the readjustment capital was to be repaid to share-
holders, those concerned had the right to demand in lieu profit-
sharing certificates (Genusschein) without votes, but these could
be redeemed by the company within three years.

Readjustments were facilitated by the provision that a simple
majority was to suffice for a valid resolution. In case of disputes
swift and cheap arbitration methods were provided for. On the
other hand the whole regulation was somewhat too tender to
plural votes: their existence was not affected, and there were
even facilities with regard to the par value minima for a certain
class of cases.
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The whole balance sheet regulation was transitory in charac-
ter. One alteration, however, was permanent. Hitherto there
had been no legal minimum for share capital. The only require-
ment to be complied with was the provision that at least five
shareholders must join in the formation of a company, and that
at least 25 per cent. of the par value must be paid up. A com-
pany could therefore be formed with a nominal capital of M5o000
by a payment of M1250; or in the case of privileged companies
with a capital of M100o and a payment of M250. It was now
enacted that in future new companies, both A.G.s and K.A.G.s,
must have a capital of at least M50,000 and in the case of
G.m.b.H.s of M5000, the minimum par value of the shares being
the same as in the case of capital readjustments of existing
companies.

German companies began in 1924 with their capital readjust-
ments, the so-called Umstellung, but by the end of that year out
of a total of 17,074 companies only 3508 had so far completed
readjustment. Even at the end of 1925 there were still a certain
number which had not finished the transaction. The catas-
trophe to the German currency of course slowed down the forma-
tion of new companies, and a great number of them fell victims to
the cataclysm. Even in 1924, 1881 new companies were formed,
but there were numerous bankruptcies (480) and liquidations
(519). Three hundred and fifteen new companies were formed in
1925 with a capital of M203,355,000; 488 were liquidated,
246 became bankrupt, and 50 were dissolved for other reasons;
consequently there was a net decrease in both numbers and
capital. The net capital loss amounted to M450,848,000, and
that in numbers to 466; besides this, 1590 companies were dis-
solved without having readjusted their capital.

At the end of 1925 there were 13,010 companies with a
readjusted capital of Mig,121 millions, and 19o8 companies
still had balance sheets in paper marks, i.e. had not readjusted.
It is to be remembered that on the same area of Reich territory
there were at the end of 1913 5129 companies with a capital of
M16,527-2 millions.

The official data therefore show that as to both numbers and
capital German companies successfully withstood the collapse of
the currency and the consequent economic cataclysm. . The vast
increase in the number of companies proves that the corporate
device had invaded all branches of economic activity, and that
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although a large number of companies, especially those formed
after 1918, had on the whole insignificant capitals, the aggregate
amount of company capital showed an increase of about 15 per
cent. Even more illuminating is a comparison for 3347 com-
panies which had existed before 1914 and were still surviving.
They had at the end of 1913 a capital of M12,214,537,000 and
reserves amounting to Mg3,147,024,000. At the end of 1925
their capital was larger, namely M12,812,424,000; their reserves,
however, had decreased by about 50 per cent. to M1,748,400,000.

This surprisingly favourable position was not due exclusively
to economic factors. The attitude of German legislation with
regard to the legal consequences of currency depreciation played
a decisive part in the situation. Up till the end of 1923 German
legislation did nothing to alleviate the plight of creditors, and
the Courts held that creditors must accept paper marks in full
settlement of debts incurred previous to the depreciation. By
the time the Courts changed their view, companies had already
wiped out most of their debts. At a later stage the law provided
for a certain degree of re-valorisation of debts incurred before the
depreciation, but this legislation was relatively tender towards
corporate enterprise. Industrial bonds had to be valued accord-
ing to circumstances, but not in excess of 15 per cent., and bank
debts not at all.

The 4347 companies mentioned had in 1913 a bonded debt
of Mi4,883,327,000. At the end of 1925 the bonded debt
amounted only to M6g1,095,000. Even though the subsequent
re-valorisation increased this burden to some extent, it was only
a fraction of the original debt. Other debts, i.e. banking and
trading debts of the said companies, amounted at the end of
1913 to M16,867,732,000; at the end of 1925 to M5,921,030,000,
little more than one-third of the pre-war debt, and it is to be
remembered that this amount included debts contracted after
the stabilisation. Pre-war debts may be said to have been wiped
out without any sacrifice at all.

Had the companies been obliged to pay their debts at their
full pre-war value, most of them would have been bankrupt.
Had the legislature adopted the equitable view that shareholders
and creditors must bear losses proportionately, the companies
might have preserved a smaller part, say, 30 per cent. on the
average, of their share capital. In consequence of the method
adopted by German legislation the bulk of the losses was borne
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by the creditors, bonded or otherwise. This attitude is closely
bound up with the economic and social doctrine evolved in
Germany on the question of corporate enterprise.

As early as about 1914 it was asserted by Franz Klein, a
famous Austrian jurist, that corporate enterprise has important
obligations not only to shareholders but at least equally to
employees and the whole community. This doctrine was further
elaborated and popularised by Walther Rathenau, who united
the practical experience of a leading industrialist to the deep
learning of the social philosopher. In an essay published in
1917, when he was one of the greatest authorities by reason of
his work in organising Germany’s industrial war machine, he
said that a corporate enterprise, particularly a large corporation,
is an independent entity not only from a legal point of view, but
also in the economic sense. A large company should not be
allowed to dissolve merely because the interests of its shareholders
so require, but only if and when the community does not need its
further survival. It is the enterprise that matters, and not the
financial interests of the shareholders. If'thereis a certain amount
of profit, it should be made distributable only if doing so is not
contrary to the interest of the undertaking, and if the profits
are required to maintain or increase the financial strength of the
enterprise, they should be withheld from the shareholders.

It is hardly surprising that this doctrine should have been