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PREFACE.

The present study was undertaken as one in English co-
lonial history, and my first thought was closely to investi-
gate governmental conditions in those parts of North
America that did not join in the movement of revolt, not
only just before and during the War of Independence, but
also for such a period beyond that struggle as might show
its more immediate effects on English colonial policy. The
claims of other work have required the abandonment of the
greater part of this undertaking, and the present publica-
tion deals only with the Province of Quebec, from its
acquisition in 1760 down into the Revolution. As an insti-
tutional study the investigation ends with the Parliament-
ary settlement of the constitution of the province by the
Quebec Act of 1774; but as a contribution to the history of
the American revolution it has gone far enough into the
first years of the war to show the main connections of Can-
ada with that event. These connections seemed to offer an
important and unexplored field of investigation, and have
therefore been emphasized to a degree not originally in-
tended. On both sides of my work — institutional and revo-
lutionary,— the Quebec Act becomes the central point.

With regard to the institutional aspect I have kept in
mind, not only the ordinary tasks of government, but also
the rarer and more difficult problem of the grafting of
English governmental ideas on an alien society. The effort
to contribute to American revolutionary history has been
guided in the first instance by the idea of tracing, through
the critical years immediately preceding the outbreak, the

bearing of the Imperial government in an obscure corner
iii
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where a freer hand was given to it than elsewhere; later
there are encountered the obscure and important questions
connected with the general colonial bearing of the Quebec
Act, with its special influence on the early revolutionary
struggle, and with the attitude of the Canadians toward
that event. On these latter points I have been obliged,
though entering upon the investigation without bias or
controversial intent, to present my results in more or less
of a controversial style and to go somewhat largely into
the evidence. For in regard to them I am strongly at
variance with the hitherto prevailing opinions; being
forced to conclude both that the provisions of the Quebec
Act were neither occasioned nor appreciably affected by
conditions in the other colonies, and that, far from being
effectual in keeping the mass of the Canadians loyal to the
British connection, the measure had a strong influence in
precisely the opposite direction. The Canadians were not
kept loyal, and Canada was preserved at this crisis to the
British Empire through the vigor and ability of its British
defenders, and through the mismanagement of their cause
on the part of the revolutionists. As to the hitherto
accepted belief with regard to the origin and aims of the
Act, I need direct attention only to the Declaration of Inde-
pendence and other utterances of the Continental Con-
gress, and to the almosi unvarying statements of Amer-
ican historians ever since. The belief in its beneficial
influence in Quebec has been nearly as uninterruptedly
held; even by those who admit its disastrous influence
on the course of events in the other colonies, it has
been constantly regarded as a chef-d’oeuvre of political
wisdom and bumanity.! With this view I have no sym-

! Lecky, though laying stress upon its distastefulness to the other colonies, speaks of
it as especially important in the history of religious liberty, and as the result of the
government having resolved, “as the event showed very wisely, that they would not
subvert the ancient laws of the Province, or introduce into them the democratic system
which existed in New England.” (History of England inthe Eighteenth Century, 111,
399). Formodern Canadian expressions of similar views, as well as for asseverations con-
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pathy, and I have steadily combated it in the convic-
tion that the Quebec Act is really one of the most unwise
and disastrous measures in English Colonial history. It
will be shown below that it was founded on the miscon-
ceptions and false information of the Provincial officials;
that though it secured the loyal support of those classes
in Canada,— the clergy and the noblesse,— whose influence
had been represented as all important, at the critical junc-
- ture this proved a matter of small moment. For the noblesse
were found to have no influence, and that of the clergy was
found in main measure paralyzed by the provision which had
again laid on the people the burden of compulsory tithes.
Without the Act the old ruling classes, there is every reason
to believe, would have taken precisely the same attitude,
and the people would not have been exposed to those influ-
ences which ranged them on the side of the invader.
Apart from Canadian affairs, the disastrous effect of the
measure on public feeling in the older provinces must be
strongly considered in any estimate as to its expediency.

Judgment as to the general political wisdom, in distinction
from the expediency, of this settlement of the constitution
(and as it proved, largely of the history), of Quebec, will de-
pend mainly on the view taken of certain general political
facts and problems connected with the later history of Brit-
ish North America; aspects which I revert to more specially
in my conclusion. A factor in the decision must, however,
be the opinion held of the character and spirit of the admin-
istration to which that settlement was immediately due.
An examination of the antecedents of the Act will indeed,
I think, establish the conviction that the main desire of the
authors of the measure was to further the security and

cerning the unshaken loyalty of the French Canadians,see Watson, Constitutional His
tory of Canada; Lareau, Hist. Droit Canadien; Ashley, Lectures on Canadian Consti-
tutional History; Bourinot, Parliamentary Procedure and Practice in Canada, Mr,
Kingsford, the latest and bestof Canadian historians, while admitting the disaffection
of the Canadians at the beginning of the war, represents it as only momentary, and
warmly defends the policy, expediency, and success of the Act.
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prosperity of the Province and fulfill treaty obligations
toward the French Canadians, and will show that there is
practically no evidence of more insidious aims with re-
gard to colonial affairs in general. Butit will also appear
that the step was accompanied by manifestations of an ar-
bitrary policy, and that it was taken at a moment when its
authors were exhibiting in other ways real evidences of
hostility to the free spirit of American self-government. It
would be surprising indeed to find a high degree of wisdom
and enlightenment displayed in any colonial measure that
emanated from the ministry of Lord North. The careful and
candid student will on the whole, I think, come to the con-
clusion that though there are in the annals of that minis-
try many more discreditable achievements than the Quebec
Act, no single step taken by it has been more politically
disastrous than that which, beside increasing the colonial
difficulties of the moment, is mainly responsible for the
continued burdening of modern Canadian life with a stead-
ily growing problem of national divergence.

My sources of information are stated in detail in Appendix
II. The main study is based almost entirely on the manu-
seript copies of British State Papers in the Canadian Ar-
chives (the more important ones being also examined in the
originals or original duplicates of the London Colonial and
Record offices); though I have used with profitall the later
material that was available, I am not conscious of any such
obligations as would call for more special notice than has
been given throughout in my notes. An exception how-
ever must be made in regard to Dr. William Kingsford’s
History of Canada, now in course of publication. The high
value of Dr. Kingsford’s book has been already fully recog-
nized, and I very heartily concur in the recognition. My
own main work on the period he has already covered has
been done indeed in entire independence, and our conclu-
sions frequently differ; but still my more intensive investi-
gation owes a great deal to his more general and most
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suggestive views. The material used for the general West-
ern aspects of this study has been found mainly in thein-
valuable library of the State Historical Society of Wisconsin.
With regard to personal assistance, I am heavily indebted to
Dr. Douglas Brymner, the well-known Canadian Archivist,
and to the late Professor Herbert Tuttle of Cornell Uni-
versity. Dr. Brymner has not only facilitated in every way
my use of both the Canadian and the English Archives,
but has supplemented this assistance by the steady help
of that wide and accurate knowledge and keen judgment to
which American historical scholarship already owes so
much. In Professor Tuttle’s seminary the study was begun
in the ordinary course of post-graduate work; that early
stage of it owes a great deal to his searching and sugges-
tive criticism, as does its whole progress to the abiding in-
spiration of his own work and methods. I wish also to ex-
press my obligation to Professor Frederick J. Turner, the
Editor of this series, for very helpful discussion on vari-
ous points, and for careful and suggestive proof-reading
throughout.
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THE PROVINCE OF QUEBEC AND THE EARLY
AMERICAN REVOLUTION.

INTRODUCTION.

What was known under the French as Canada or New
France came into English possession through the capitula.
tion of Montreal, September 8, 1760, and was finally ceded
to England by the Treaty of Paris, February 10, 1763,
closing the Seven Years’ War. As thus ceded, no definite
limits were assigned to “ Canada, with all its dependencies,”
the only boundary line mentioned in regard to it being the
Mississippi river. The British government was thus given
a free hand in defining its extent, subject to the fixed
boundaries and well-established claims of the adjacent
colonies, to the indefinite possessions of the Hudson’s Bay
Company, and, more or less, to the conceptions of the Cana-
dians themselves. @ Many causes intervened to delay a
final settlement of the matter of boundaries, and mean-
while, by the Royal Proclamation of October 7, 1763, the
new Province was defined so as to embrace, for the time be-
ing, a rectangular district of not more than 100,000 square
miles, extending along both sides of the St. Lawrence
river from the mouth of the River St. John to the point
where the St. Lawrence is intersected by the 45th degree
of north latitude.

From the date of the capitulation till August 10, 1764, the
new acquisition was governed by the commanders of the
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English forces in occupation, and the period is therefore
known as that of the Military Rule. The investigation of
political conditions in the Province does not necessarily
have much to do with this preliminary suspension of civil
government; but a brief statement of the general character
of the Military Rule is necessary for several reasons, es-
pecially to show what had been the earliest experience of
the French Canadians under British government, and with
what anticipations they were likely to view its permanent.
establishment. It may be safely asserted that the military
character of the government, so far as felt by the people
in ordinary affairs, was to a large extent merely nominal.
The final authority of course resided in the military arm,
and the courts established for the administration of justice
were of a military form; but these courts were not
governed by the principles of martial law, at least in
matters where the old French law or custom could be dis-
covered or applied. French Canadians had a share in their
administration,’ while such instruments of local govern-
ment as existed under the French seem to have been
largely retained.? All contemporary testimony from the
French Canadians is unmistakeable in its appreciation of
the justice and humanity of the general proceedings of the
military, and of the hopes the people had thus acquired for
the future.? The official statements throughout the period
as to the very satisfactory conduct of the French Cana-
dians must be admitted to show a large degree of at least
external harmony. We may conclude therefore that the
conduct of the British authorities during this difficult time

18ee Lareau, Hist., de droit Canadian, II, 87. For evidence of the satisfaction of the:
French with these courts see reference to petitions for their retention. (Canadian
Archives, Q. 2. p. 273).

3See as to continuance of the office and functions of the captains of militia, Or-
dinance concerning sale of fire wood, Nov. 27, 1765, VoL of Ordinances in Can, Archives.

3 See Report Canadian Arch., 1888, p. 19, See also N, Y. Colonial Documents, X., 1155,
for a French memoir (1763) concerning the possibility of exciting a rebellion in Canada.
It speaks of the people having been further drawn from their allegiance to France by
the “mild régime of the English, the latter in their policy having neglected nothing to-
expedite the return of that comfort and liberty’’ formerly enjoyed.
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had been such as to win in large degree the confidence of
the conquered people, and that civil government was estab-
lished in 1764 under favorable auspices. ¢

It was on the model of the other Crown Colonies in
America that British civil government was introduced on
August 10, 1764, in pursuance of the Proclamation of Octo-
ber 7, 1763, and under a commission appointing Gen.
James Murray, one of the resident military officers,
“ Captain-General and Governor-in-Chief in and over our
Province of Quebec.” Under this official and his sue-
cessor, Col. Guy Carleton, government was conducted
throughout the whole period covered by my investigation.
Until 1775 the Proclamation of 1763, a purely executive act,
continued to form the basis of administration; for the
Quebec Act, passed May, 1774, and going into force oune
year later, was the first interference of the Imperial Par-
liament in Canadian affairs. This remained the constitution
of Canada from 1775 to 1791, at which latter date its provis-
ions, so far as they affected the western part of the
country, then being settled by the United Empire Loyal-
ists and now known as the Province of Ontario, were
repealed by the Constitutional Act. As affecting however
the settled regions acquired from the French and distinct-
ively known after 1791 as Lower Canada, the Quebec Act,
in its main provisions, still continues in force. Ithas kept
alive in British North America a French nation, never so
united or self-conscious as at the present time. One of the
main objects of this inquiry is to investigate closely the
conditions which led to this Act, and the state of govern-
ment which it was intended to amend, with reference to
the general wisdom and expediency of the measure and to
its special connections with the American Revolution.

As I must constantly anticipate in my references to the
Quebec Act it will be well perhaps to introduce here a
short statement of its mair provisions.! With the accom-
panying Revenue Act it enacted:

1See App. I. ffr full reprint.
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1. That the province of Quebec should be extended toin-
clude all the territory which the French had been supposed
to lay claim to under the name of Canada, i. e., on the east
to Liabrador, on the west to the boundaries of Louisiana
and the Hudson Bay Company’s territory, and on the south
to the boundaries of the other provinces and the Ohio; in-
cluding therefore to the southwest and west the regions
which now form the states of Ohio, Michigan, Indiana, Il-
linois, Wisconsin, and part of Minnesota.

2. That all previous governmental provisions in regard
to Quebec as before constituted or to any part of the added
territory should be annulled, and that the Provincial gov-
ernment should for the future consist of a governor and
council, both appointed by the king, and together invested
with a strictly limited legislative and money power. That
a revenue should be provided for the province by customs
duties imposed by the Imperial government, said revenue
being entirely at the disposition of the Imperial authorities.

8. That full toleration. of the Roman Catholic religion
should exist in the province, including the removal of all
disabilities by test oaths; and that the Church of Rome
should “ hold, receive and enjoy " its accustomed dues and
rights with respect to its own adherents.

4. That though the English criminal law should continue
to prevail, the inhabitants should “hold and enjoy their
property and possessions, together with all customs and
usages relating thereto, and all others their civil rights,”
according to the ancient laws and customs of Canada;
these laws and customs to remain in exclusive possession
until altered by provincial ordinances.

It may readily be imagined that Canada emerged from
the final struggle of French and English in no very pros-
perous condition.  Authorities agree in their doleful
descriptions of the greatly weakened and almost destitute

- state of the colony in 1759, on the eve of the great contest;
and the efforts of the two following years still further re-
duced it. During the first or military stage of the British
occupation we meet with frequent official references to the
danger of famine, and the dependence of the people on the
government. But this state was not of long duration.
‘When civil government is established, August, 1764, the
crisis seems past, and the colony may be said to have
again attained the position it had held on the eve of the
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conquest. The new blood and capital that had been intro-
duced, together with the unbroken peaceof four years, had
stimulated all branches of industry and had opened the way
for the remarkable growth that is clearly traceable down
to 1775. 'The inhabitants cultivated their lands and pursued
the Indian trade and the fisheries in peace and with com-
paratively little molestation from the new state of things.
Content to be left alone, they concerned themselves little
about public affairs, and it is not till 1775 that we meet with
any general political manifestations on their part. Har-
vests steadily increased; the fear of famine died away; the
fanciful schemes for the commercial salvation of the
province which we meet with in the early years gradually
disappeared. Trade, atleast in the wholesale and foreign
branches, fell into the hands chiefly of the small but enter-
prising body of new English-speaking settlers who, at-
tracted by the fur trade and the fisheries, had followed in
the wake of the conqueror; and it soon received from them
a very notable impulse. The cultivation of the soil, re-
maining almost entirely in the hands of the French
Canadians, shared more slowly in the general improve-
ment. The old French methods of culture had always been
bad, and it was not till the latter part of the French régime
that the country had produced enough for its own sub-
sistence; but before the year 1770 a considerable quantity
of grain was being exported.'’ In the opening up of new

1 Striking evidence as to the comparatively prosperous condition of the people in the
latter part of the period is furnished in scattered references of the more observing revo-
lutionists who visited the province, 1775-6. Charles Carroll (Journal, Maryland Hist.
Soc. Papers, 1876, p. 98), writes in May, 1776, that the country along the Sorel ‘“‘is very
populous, the villages are large and neat, and joined together with a continued range
of single houses, chiefly farmers;”’ and after contrasting the prosperity of these farmers
with the poverty of the seigneurs, adds: *It is conjectured that the farmers in Canada
cannot be possessed of less than one million pounds sterling in specie; they hoard up
their money to portion their children ; they neither let it out at interest nor expend it
in the purchase of lands.”” The writer of Henry’s Account of the Campaign directed
special attention to the habitant, and testifies to his economy and prosperity. ‘It
seemed to me that the Canadians in the vicinage of Quebec lived as comfortably in gen -
eral as the generality of the Pennsylvanians did at that time in the County of Lancas-
ter,”” (Albany, 1877, p. 95.)
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lands, however, very little progress was made in the early
years; not indeed until the old French form of grant was
reverted to.! Manufactures were primitive and unimpor-
tant. The policy of the government with regard to them
does not seem to have differed in the main from that fol-
lowed contemporaneously in the other colonies; though
there are evidences of more enlightened conduct in the
latter part of the period.*

The growth in population of the province during this
period cannot be very accurately stated, but a comparison
of the various conflicting estimates with general data leads
to conclusions that are probably not much astray. A con-
siderable decrease was occasioned by the removal to France,
on the conquest, of most of the official and a large part of
the noble and commercial classes;® and in 1762 the official
returns give a total of 65,633 for the settled parts of the
province. Beyond this there was by 1775 a scattered pop-
ulation in the upper western country of about 1,000
families, as well as fishing colonies around the mouth of the
St. Lawrence. The growth throughout the period was al-
most entirely a natural one. Cramahé writes in 1773 that
“fourteen years’ experiences have proved thatthe increase
of the province must depend upon its own populétion. ~
But the French Canadians then as now needed no outside
assistance in this matter, and it is probably safe to esti-
mate them at 90,000 in 1775. Higher estimates, (and the
contemporary ones of Carleton and Maséres are much
higher),* are manifestly inaccurate in view of the fact that
the official census of 1784 asserts a total of only 113,012.

The population from the beginning was divided into two
well defined sections of very unequal strength; (1) the
French Canadians, who are constantly referred to in the
official correspondence as the “new subjects,” and (2) the

1See below.

2 See Can. Arch., Q. 5-2, pp. 760, 839; Q. 6, p. 15.

3 Murray states July 17, 1761, that the population was then 10,000 less than in 1759,
4 Evidence before Commons in Quebeg Act debate, Cavendish, Report,
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small new English-speaking element, designated as regu-
larly as the "“old subjects.” These sections, in their
distinctive features and activities, will be later considered
separately. Suffice it now to say that the British element
was almost exclusively a trading one, and that but a very
small part of it devoted itself to agricultural pursuits. It
had been attracted to the province by the fur or Indian
trade, and we shall find that the influence on the fortunes
of the colony thus early exerted from this quarter was des-
tined to be of the utmost importance throughout the period.
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CHAPTER 1. T
THE FRENCH CANADIANS.

A. General.

It does not come within the possibilities of this investi-
gation to present any close character study of the French
Canadian, though it will be readily conceded that some
such study is indispensable to the proper understanding of
the conditions under which we must consider the new rule.
For such a picture we can, however, go to Parkman, whose
latest sketches bring the habitant and gentilhomme before us
as the English conqueror found them; the former a loyal,
ignorant, easily-led, but somewhat unstable peasantry of
military extraction and training, with a decided taste for
the wild, free life of the woods; the latter an entirely mili-
tary semi-nobility, who from their first appearance had as the
basis of existence the Court and the Camp, and who were
almost as poor and ignorant and politically powerless as
the habitant, whom up to this time they had found a docile
follower, and of whose wild and hardy life they had been
full sharers. In less romantic but not less pleasing colors
is the habitant described by Governor Murray in 1762
—"a strong, healthy race, plain in their dress, virtuous in
their morals, and temperate in their living;” in general
entirely ignorant and credulous, they had been preju-
diced against the English, but nevertheless had lived with
the troops “in a harmony unexampled even at home;"
and needed only to be reassured on the subject of the
preservation of their religion to become good subjects.!
Two years later the same authority writes of the French
Canadians generally as “perhaps the bravest and best race
upon the globe, a race, who, could they be indulged with a

1 Qeneral Report, 1762, (Can. Arch,, B. 7, p. 1).
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few privileges which the laws of England deny to Roman
Catholics at home, would soon become the most faithful
and useful set of men in the American empire.”' And
November, 1767, Carleton describes them as comprising
10,000 men who had served in the late war, “with as much
valor, with more zeal, and more military knowledge for
America than the regular troops of France that were
joined with them.” Indeed, this military origin and train-
ing of the people must be always kept in mind in
estimating their attitude and the causes likely to influence
them. Easily led, they were by no means timid or spirit-
less.

The eclearly marked upper class sections of the French
Canadian population — the noblesse and the clergy — will be
considered more particularly later; for though small in
numbers their political weight was very great. Meanwhile,
I shall have regard to general features, so far as they can
be discerned. And here we are not always free of uncer-
tainty; for when the new English observers speak of the
" French Canadians,” or the “new subjects,” or the “peo-
ple,” in a general way, it is by no means always easy to
determine how much worth the observation has as a gen-
eral one, or to what extent the observer’s vision is
narrowed by special conditions. There can be little doubt
that most of the representations of the officials as to the
attitude and character of the "new subjects” are really ap-
plicable only to the small section of them that came more
immediately and easily under view,— the noblesse. These
were continually hanging about the governmental steps and -
obscuring the mass of the people; the latter, with no
knowledge of their former leaders’ designs, and steadily
growing out of sympathy with their whole life, stolidly
pursued the work that was nearest to their hands, content
to be let alone, and troubling themselves very little about
changes of government or law.

1To Board of Trade, October 29th, 1764, Can. Arch., Q. 2, p. 233.
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One of the first unmistakably general observations by
the new rulers is an assertion by Murray in 1762 that the
people are not ripe for the same form of government as in
the other colonies. Their strong attachment to the church
of their fathers and the great influence the clergy had ex-
ercised and could still exercise over them; are frequently
spoken of and insisted.upon; though as early as 1762
(after two years of peace and English government), we
find Murray stating in his official report that " they do not
submit as tamely to the yoke, and under sanction of the
capitulation' they every day take an opportunity to dispute
the tithes with their curés.”? A year later (October 23,
1768),® he urges on the home government the necessity of
caution in dealing with religious matters; adding how-
ever, that the people would not stickle for the continuance
of the hierarchy, but would be content with the preserva-
tion of the priesthood as a devotional and educational
body. Several petitions in regard to religious matters ac-
company this letter, and these are undoubtedly the first
general manifestations within our period of French Cana-
dian opinion on any subject.* They appear on the eve of
civil government, being called forth probably by the news
of the definite ceding of the country to England. Of their
genuineness and representative character there can be little
doubt, and making all allowance for the spirit of humility
and modesty which the situation would be likely to en-
gender, we cannot escape the conclusion that the body of
the people had no desire for anything more in regard to
religion than the measures necessary for the complete en-

1In the 27th article of the capitulation (September 8, 1760), the French commander
had demanded that the people should be obliged by the English to pay the customary
dues to the Church — a demand whioch was referred by Amherst to the will of the king,
The clause was undoubtedly instigated by the clergy, and may be interpreted as show-
ing that the latter were not at all disposed to trust to voluntary contributions. The
point should be kept in mind in considering the attitude of the Canadians towards the
Quebec Act, which re-established compulsory payment.

% Can. Arch,, B. 7, p. 1.

1b., Q. 1, p. 251,

4Ib., Q. 1, pp. 226-47.
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joyment of its voluntary features, and that they were
already distinctly opposed to its legal establishment with
compulsory powers.

As to the relations between the habitants and their old
secular leaders, the noblesse, we have few indications
previous to the Quebec Act. Murray, in a general report’
immediately after his recall, (while still governor, but
under the shadow of disapproval and investigation), repre-
sents the state of things as perfectly satisfactory, in the
sense of the habitants being still of a submissive and
reverent spirit; saying that they are shocked at the insults
offered the noblesse by other classes in the community.
This must be taken very cautiously, for Murray’s object
was to represent the noblesse, with whom he had been
very closely associated against those other classes, as
thoroughly in sympathy with the great mass of the people.
Nor of much greater weight, probably, is Carleton’s rep-
resentation, March 15th, 1769, as to the advisability of
admitting some of the noblesse to the Council on account
of their influence over the lower classes (and over the
Indians).? For he too seems to have remained in error on
this point until roughly awakened by the utter failure of
the seigneurs in 1775 in their attempt to assert, for the
first time since the conquest, the old influence. This will
appear more fully later; at present we need only notice the
statement by Chief Justice Hey, that Carleton “has taken
‘an ill measure of the influence of the Seigneurs or clergy
over the lower orders of the people, whose principle of
conduct, founded in fear and the sharpness of authority
over them now no longer exercised, is unrestrained, and
breaks out in every shape of contempt and detestation of
those whom they used to behold with terror, and who gave

1Can. Arch., B. 8, p. 1. (Aug. 20, 1766.)
2 Can. Arch., Q. 6, p. 3&. See also to Shelbourne, Jan. 20, 1768 (Q. 5-1, 370), and Nov,
5, 1767 (Q. 5-1, 260). The latter is printed in full in Rep. Can. Arch., 1838, p. 41,
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them, I believe, too many occasions to express it.”! Our
later investigation will show that there can be little doubt
that the influence of the noblesse had steadily declined
from the first hour of English domination, and that the

 habitant had come with remarkable rapidity to look upon
the seigneur merely in the light of an obnoxious landlord.?
The causes of this change are not obscure and include a
clearer perception of the changed character of government
than the Canadians are generally credited with. Xor the
main reason, no doubt, was the greatly altered position of
the noblesse under the new regime, and their utter de-
privation of that real military and nominal judicial author-
ity which they had formerly enjoyed.®? The contemporary
social relations in old France will at once suggest them-
selves to the reader; and I need here only remark thatthis
is not the only indication we have that social conditions in
the New France were not so different as has usually been
supposed.

Coming more particularly to the matter of general politi-
cal attitude we are at once struck by the fact that the
trouble shortly before experienced with the Acadians seems
to have no parallel in Canada down to the American inva-
sion. At the capitulation the Canadians acquiesced by the
most complete submission in the new rule, and during the
period that elapsed before the fate of the country was
finally decided we have in the reports of the commanding
officers only the strongest expressions of content with the
manner in which they are conducting themselves. Murray’s
testimony (already quoted), is amply supported by that of
others representing all sections of the country. Burton
(commanding at Three Rivers), says that they “seem very
happy in the change of their masters,” and “begin to feel

1To the Lord Chancellor, Aug. 28, 1775. Can. Arch., Q. 12, p, 203,

2 See Masdres’ Accountof the Proceedings, etc.; also Cramahé to Hillsborough, July
25, 1772, (Can. Arch., Q. 8, p. 160.) -

3The influence of military position upon the habitant was early perceived by Murray,
who in 1764 strongly urges on the home government the necessity on this account of the
military and civil authority in the Province being united. (Can. Arch., Q. 2, p. 206.)
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that they are no_longer slaves.”' Gage (at Montreal),
writes that “the people in general seem well enough
disposed towards their new masters.”? The strongest
assertions come from ~Haldimand, a French-speaking
Swiss soldier, (Carleton’s successor in 1778 as governor
of the province), who may be supposed not only to have
been best able to make himself acquainted with the real
attitude of the people, but also to have been the least
easily swayed in his conclusions. August 25th, 1762,° he
writes in the most emphatic manner in regard to the
groundlessness of the fears that had been expressed lest
the Canadians should be dangerously affected by a recent
success of the French in Newfoundland, and later asserts
that, with the exception of the noblesse and clergy they
are not uneasy as to their fate, and will easily console
themselves for the change of rulers. Allowance must
probably be made in these representations for the natural
desire of the military authorities to put their management
of the country in the best light possible; but making all
such we can still have no doubt that matters were in a per-
fectly pacific (perhaps, rather, lethargic), state, and that
from the conquerors’ standpoint the conduct of the
habitant left little to be desired.

The people were indeed thoroughly exhausted from the
recent struggle and all thought of further resistance had
departed with their leaders, the most irreconcilable of
whom had gone to France at the capitulation. They had
been stimulated in their efforts against the English by
representations of the tyranny the latter if successful would
immediately institute,— representations which had been the
more easily credited from their knowledge of the fate which
had overtaken the Acadians.® But that’ this fear was

10fficial report, May, 1763. Can. Arch., B. 7, pp. 61-83.

2 Official report, March 20, 1762. Ibid., B. 7, p. 84

3TIbid., B. 1, p. 216.

4To Amherst, December 20, 1762, and February, 1763. Ibid., B. 1, pp. 262, 266,
5 Murray to Halifax, March 9, 1764¢. Can. Arch., Q. 2, p.78.
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rapidly dispelled is strongly indicated by the statistical
statement with regard to the emigration to France, which

had been provided forin the treaty, and which was open with-

out restriction to all for eighteen months from its

conclusion. As we have already seen the leading French

of the official, military and commercial classes had left be-

fore the cession; it is safe to conclude that these for
the most part had never been very strongly rooted in the

country, and were first of all, Frenchmen. The later
records show that those who had any landed interests in

Canada joined but little in this movement, and that still

fewer of the mass of the people went.” The term of facili-

tated emigration extended through the summer of 1764, and

in August Murray, after collecting statistical statements
from the different commanders, writes that only 270 are
going from the whole province, most of whom "are offi-

cers, their wives, children and servants.” The tone with

which the people finally accepted the irrevocable handing

over of the country to England is very plainly to be seen
in the religious addresses which have already been referred
to as the first movement in any sense common that we
meet with on the part of the Canadians. The tone is a
manly one, and without any hypocritical professions of
pleasure at the state of affairs, indicates a readiness (recog-

nizing *“ que toute autorité vient de Dieu”) to make the
best of a bad business.

In general, therefore, with regard to the lower classes,
we do not find throughout the period preceding the Quebec
Act any indication that might have made the rulers uneasy.
And certainly if anybody had profited by the change of gov-
ernment it was the habitant. He had been relieved from
very grievous burdens, and at least during the earlier years,
does not seem to have felt much new pressure in their
stead. His peace and security had formerly cost him con-

1Emigration on their part was of course a much more serious matter. And the
Canadians were early remarkable for love of their native country., (See Cramahé to
Hillsborough, July 25, 1772, Can. Arch., Q. 8, p. 160.)
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stant and often most critical military service; now it cost
him nothing. And that he was not slow in appreciating
some aspects of the change in government is shown by a
difficulty those in charge of the batteaux service met with
in the autumn of 1765. This service (of transporting by
water troops and supplies to ‘the garrisons in the upper
country), was a constantly necessary one, and had been
performed during the military period (i. e., 1760-4) with-
out any difficulty by means of impress warrants,— the people
apparently regarding as a matter of course what they had
been accustomed under the old régime to do as a part of
their regular militia duty. On the separation of the civil
from the military authority such demands upon the people
in time of peace became illegal,’ and the service had not
been otherwise provided. for. During the first year of
civil government it seems to have been continued, how-
ever, in a moderate way without opposition that we hear
of; but October, 1765 the officer in charge reports great
difficulties. Governor Murray had refused to grant im-
press warrants, sending instead to the local authorities
recommendations of a peremptory nature; but we find it
stated that half of the parishes applied to had refused to
send a man, and that in one place the people had threat-
ened to beat the bailiff. The military officer reports that
“ the bailiffs disregarded the orders given and the people
were adverse and corrupted,” and again that “the Canadians
are now poisoned in their minds and instructed that they
cannot be forced on such services.” And it was not until
an impress warrant of full power had been issued by the
governor (on the plea of unavoidable necessity), that the
service could be performed.! But it would seem that it was
only on its military side of relief from cnoressive duty and
the immediate control of the seigneur or captain of
militia, that the change of government seems thus to have

1See opinion of Prov. Att.-Gen., October 5th, 1765. Can. Arch., Q. 3, p. 81
2 Lords of Trade to Colonial Secretary, May 16th, 1766, with enclosures. Can. Arch., Q.
-3, pp. 53-120.
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been appreciated. In a letter to Shelbourne of December
24th, 1767, Carleton, after discussing the fact that the
French Canadians still continued to transact their minor
legal affairs in ways which would be invalid in the higher
courts, writes that he has met only one Canadian “ who
sees the great revolution ! in its full influence,” and that he
anticipates general consternation as the situation comes to
be known.

In January, 1768, we find Carleton declaring that the ex-
clusion of the Canadians from office, though directly
concerning but a few (as but few were eligible), indirectly
affected the minds of all, being regarded as a national
slight and prejudice. There is strong reason for doubting
the accuracy of this statement and for believing that on
the whole the body of the people did not trouble them-
selves about the matter. It is difficult to come to a decision
as to how far a similar opinion may be justified in regard
to the movement that undoubtedly gained ground, or at
least more confident expression, every year, with reference
to the full restoration of the ancient civil laws.? But we
are safe in taking whatever general expression we find on
this head in a much more representative light, for every
presumption would lead in that direction, and the influence
of the clergy was a constant factor therefor.® As stated
above, the earlier years do not show any very decided
steps, and no doubt the more resolute stand of the later
years is largely attributable to political education on the
part of a few, and to the increasing pressure of the new
system, which was daily augmenting the points of contact.
It must from year to year have been found more difficult
to follow the course with which the people have been

1He is referring more especially to the laws, supposedly in fofo changed by the
Proclamation of 1763, t

3English criminal law was never objected to, and probably touched the people on few
points. See evidence of Carleton before House of Commons, 1774, Cavendish’s Report.

2 Bee in connection here the later discussion of the extent to which French and Eng-
lish law was actually used.
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credited, of avoiding the courts (for the Canadians were
naturally a litigious people).! Not many petitions or
memorials on this subject have come down to us from
these years, but there were undoubtedly more than we
know of. It was Carleton’s policy to discourage this or any
other form of popular demonstration,— a policy which his
known sympathy with the objects of the French and the
hopes he held out of their being soon attained, enabled
him to follow out pretty successfully. August 7th, 1769,
he writes that when last at Montreal he had succeeded in
suppressing “the rough draft of a memorial to the king
for the ancient laws,” which had been " communicated for
my approval.”? October 25th, of the same year, he says
that the lack of petitions on this subject was due solely to
himself, and that if there had been given any hint that such
were thought requisite, “there is not a Canadian from one
extremity of the province to the other that would not sign
or set his mark to such a petition.”*® He seems to have
succeeded in inspiring the Canadians who were so minded
with confidence in his advocacy of their wishes, and when
he left the province in the autumn of 1770 (going ex-
pressly, as was well known, to give advice preparatory to a
decisive settling of the government), he was presented by
the French Canadians only with some addresses in regard
to education, which they beg him to add to the points to
. be represented on their behalf.

In a word it may be safely asserted that there was nothing
in the attitude of the people during this period to give the
government serious disquietude. And we have evidence
that the officials both at home and in the province were
keeping a close watch for all symptoms of discontent, and
were predisposed to see them if they existed. March 27th,
1767, Carleton writes to Sir William Johnson (in answer to

. Memorial of Pierre du Calvet, October, 1770, Can. Arch., Q. 7, p. 279.
2Can. Arch., Q.6, p. 115,
3 Can. Arch., Q. 6, p. 151. Reasons for doubting this assertion will be presented later.
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an opinion expressed by the latter that the Canadian
traders were tampering with the Indians):— " Ever since
my arrival I have observed the Canadians with an attention
bordering upon suspicion, but hithertohave not discovered
either actions or sentiments which do not belong to good
subjects.”! November 20, 1768,? he writes to Hillsborough
(apparently in answer to some uneasiness at home), that
his observation of the people has not revealed anything to
cause him to give any credit to alarming reports; adding,
however, (now evidently referring only to the noblesse),
that he has not the least doubt of their secret attachment
to France, and that the non-discovery of traces of a
treasonable correspondence was not to him sufficient proof
that it did not exist. Early in 1772 Hillsborough transmits
to Quebec a copy of a treasonable letter to France, alleged
to have been signed by members of the Canadian noblesse.?
In answer Cramahé declares his disbelief in its genuineness,
but shows himself by no means satisfied of the trust-
‘worthiness of any class. However, the latest utterance we
have previous to the Quebec Act is a statement by the
same official, December 13th, 1773, that the people are tract-
able and submissive.*

It will be inferred from what has been said above that
we are not to look for reflections of the public mind in the
form of public meetings. Such demonstrations had been
jealously prohibited by the French government for more
than a century before the advent of the English, and
while there is no indication throughout this period that
the people generally expressed any wish for such a privi-
lege,® the attitude of the provincial government was

1Can. Arch,, Q. 4, p. 122,

3 Letter printed in full in Report Canadian Arch., 1888, p. 48.

3Can, Arch,, Q. 8, p. 111.

4Can, Arch., Q. 10, p. 22

s Carleton testified before the House of Commons in the debate on the Quebec Bill
that he had never heard of petitions from the inhabitants to meet in bodies. The state-
ment was supported by Chief-Justice Hey, who said that he knew of no conference
among the Canadians regarding forms of government. That some popular movement,
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evidently not much more liberal than during the old
régime. All popular movements, not only by way of pub-
lic meetings, but also through addresses, petitions, ete.,
were frowned upon by the authorities. Both Murray and
Carleton were men of autocratic temper and of military
training, and seem to have regarded all such attempts to
influence governmental action as partaking of the nature
of treason.

Very little need be said with regard to such adminis-
trative aspects of the new régime as might be considered
factors, however slight, in the political education of the
French Canadians. It will be remembered that under the
old régime the highly centralized government had acted in
local matters entirely by officials appointed from head-
quarters. The situation is but very slightly different in
this first stage of English rule. The only trace of local
self-government that is to be found is with regard to the
parish bailiffs, (in large measure replacing the French
captains of militia), who, beside their duties as adminis-
trative officers of the courts of justice, acted also in their
several districts as overseers of highways and bridges, as
fence viewers, and sometimes as coroners. These officials
and their assistants were appointed by the government out
of a list of six names annually furnished by the house-
holders in each parish.! That the regulation was observed
throughout the period and that the people seem on the
whole to have complied with it, though not very eagerly,

however, early took place among the French of the town of Quebec is shown by a paper
in the Haldimand collection. Itis an answerby Murray to a charge that he occasioned
discord among the old and new subjects by allowing some of the latter to meet in a de-
liberative way; his explanation being that this had been permitted only under careful
restrictions, and with the desire of guarding the dependent French dealer againstthe
influence of the English trader. That at least one such meeting took place is certain ;
but it is equally evident that there were very few, if any, more. It is most probable
that the movement was due to a small group of professional men at Quebec, whom I
shall have occasion to refer to later as very rapidly taking the place of the noblesse in
the leadership of the people. The matter is of importance also with respect to the
dreaded influence of the English trader.
10rdinance of Sept. 17, 1764.
2
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(probably, as in the case of juries, regarding it more as a
burden thavp as a privilege), is shown by hints from the
Council minutes.! Further than this we have no trace of
participation by the people in their own government; such
local affairs as were not managed by the bailiffs being in
the hands of the justices of the peace or other direct ap-
pointees of the central government. Of direct representa-
tion of the people in regard to the central government there
was of course none during the period, the Assembly which
had been promised in the proclamation of 1763 never being
established.? We need not delay over what might be re(-
garded as forms of indirectrepresentation,— as through the
requirement that the council should consist only of resi-
dents, and through grand juries whose duty it was to
report grievances, and whose report we find in one in- .
stance the direct occasion of new legislation; for these
could contribute little or nothing to political education.
But yet that such political education was proceeding the
following study will, I think, furnish considerable indirect
and cumulative evidence. Just now I shall point only
to some striking direct evidence as to the progress made
up to the American invasion. It is the statement of arevo-
lutionary officer stationed at Three Rivers, and entrusted

1 Can. Arch.,, Q. 5-1, p. 295; Ib. 5-2, p. 876,

2In regard to the assembly we meet at the outset a curious uncertainty as to Whether
any measures were actually taken for the bringing of it together. The modern French
Canadian historian, Garneau, asserts that it was actually convoked by Murray, and
that its sitting was prevented by the refusal of the Canadians to take the oaths. Mar-
riott, in his report to the Crown, 1774, says in regard to an assembly that “the fact is,
though summoned and chose for all the parishes but Quebec by Gov. Murray, it has
never sat.”” On the other hand Maséres states in 1769 that ‘“‘no assembly has hitherto
been summoned.” The probability of fact is with Mas@res, for it seems incredible that
such an important step as the summoning in the much-debated matter of an assembly,
not to say an actual election, could have taken place without any indication being
given in an unbroken official correspondence which goes minutely into comparatively
insignificant matters. Marriott, (who is probably Garneau’s authority), was possibly
misled by some notice of the election of bailiff-lists. 1t is certain that no assembly was
ever constituted, and that whether the French Canadians were or were not given an op-
portunity to refuse to take the religious oaths required, these oaths were the main
cause of the delay, That delay is dwelt upon elsewhere in connection with general im-
perial policy and the enesis of the Quebec Act.
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through that district (containing seventeen parishes), with
the task of replacing the militia officers appointed by
Carleton by others in the interest of the revolutionary
cause. Such was the public feeling in this district that
this was done by popular election, the account of which
shows the existence of a high degree of interest among the
Canadians in the proceeding. “In some parishes there are
three or four candidates for the captaincy, and I receive
information that bribery and corruption is already begin-
ning to creep into their elections. At some the disputes
run so high that I am obliged to interfere.”' July 5, 1776,
Gen. Wooster writes to Congress that he had caused simi-
lar elections to be held in every parish (apparently of the
District of Montreal).? The political advance of the
French Canadians will best be appreciated through the ex-
amination later of their general attitude toward the Quebec
Act and the American invasion. One of the conclusions of
this study is that under the discouraging and unprogres-
sive conditions which marked the few years of misgovern-
ment between the conquest and the American revolution
they had yet made such advance in the comprehension and
appreciation of English government as to justify the
strongest confidence in the possibility of a rapid and har-
monious Anglicizing of the new province.

I had purposed treating of the bourgeoisie separately, but
the material seems on the whole scarcely to warrant a
sharp distinction between this class and the general body
of the habitants. In the former term I include the great
majority of the inhabitants of the towns,® as well as the re-
tail dealers throughout the country and out of it among the
Indians; and the social conditions of old France at the time
would lead us to look for almost as wide a chasm between

1Amer. Arch., IV. 5, 481. “Extract of a letter from an officer in the Continental Army,
dated Trois Riviéres, March 24, 1776.”

35 Amer. Archives, L. 12,

3 The population of Quebec and Montreal is given in 1765 by Murray as 14,700,
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the bourgeois and the habitant as between either and the
seigneur. But this isa point in which we do not find the
social conditions of old and new France corresponding; for
in Canada the bourgeois attitude was in the main that of the
peasantry from which it had largely sprung, and with
which it had constantand close intercourse.! It is probable
indeed that in the absence of manufactures and the great
possession of trade by the English element, a large part
of the urban population was directly connected with the
land, having been attracted to the town by reasons of se-
curity and convenience.? Garneau asserts, indeed, that the
merchant class went to France at the conclusion of peace;
but the statement is probably true in regard only to the
more considerable dealers. We are told by Murray in 1762
that the retail dealers are generally natives, and this evi-
dently continued to be the case throughout the period.
One of the natural results would be the bringing of the
French commercial class largely under the influence of the
English, the latter practically monopolizing the wholesale
trade; and of such an influence we have many traces.®? It
is to be expected, of course, that we should find the towns-
men more active in public appearances. The addresses in
1763 on the subject of religion are evidently more espe-
cially from them; those from Montreal and Three Rivers ex-
pressly so represent themselves, though claiming also to
act on behalf of the country regions. How correct the as-
sumption of representation is we are left to determine for
ourselves, but it is safe to assert that there exists no
petition or memorial of any kind coming from the habitants
in the first instance, nor any indication of any right of
action being deputed by them to their so-called representa-

1See Haldimand’s statement to Germaine, July 6, 1781, about the connection between
the traders of the town and the country and the influence of the latter over the peas-
antry. (Can, Arch., Q. 4, p. 40.)

2 An ordinance was issued by Bigot, toward the close of the French régime, against
the country people moving to the towns.

3 Especially in connection with the Quebec Act, 1774-5. See also Carleton to Shel-
burne, November 29, 1766. (Can, Arch., Q. 4, p. 40.} See above, p. 293, note.
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tives. The peasant was too ignorant and too unaccustomed
to such measures. But nevertheless we may conclude that,
except on points manifestly only of urban application,
the voice of the townsman is in the main expressive of
general grievances and desires. At the beginning of the
period Haldimand expressly classes the shopkeeper among
the general body of the inhabitants in their apparent in-
difference to the fate of the country.

B. The Noblesse and the Clergy.

As said above, for full and vivid pictures of the differ-
ent classes of the community we can go to Parkman. All
that is attempted here is to set fortk such indications dur-
ing our period as may seem to have a bearing on the
problems of government. And first in consideration must
come the noblesse, the old secular leaders. The earliest
general representations we meet with in regard to them are
found in the reports of the military commanders in 1762.
Murray’s picture is not a pleasant one (and it should be re-
membered that Murray is generally their determined
champion, and was so regarded by them); itrepresents them
as in general poor, extremely vain, arrogant toward the
trading community, (though very ready to reap profits in
the same way when opportunity offered),' and tyrannical
with their vassals.? The contemporary reports of Gage
and Burton do not enter into characterizations, but agree
with Murray’s in stating that the English government will
not be relished by the noblesse, and that any emigration
will be from their ranks. The vast extent of the
seigniories (five or six miles front by six or nine deep), is
enlarged upon by Burton; but these estates produced very
little to their holders, and we have an apparently trust-
worthy statement to the effect that 128 of the seigniories

11t will be remembered that on account of the poverty of the class its members were
allowed by the French government to engage in trade without losing caste.

2 See Hey to Lord Chancellor, August 28, 1775, for statement of the low opinion he had
formed of the noblesse in council. Can. Arch., Q. 12, p. 203.
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yielded an average of only £60 per year.' Certainly the
poverty of the seigniorial families is a matter there can be
no doubt of; we meet with constant references thereto
throughout the period, it being frequently assumed that
their means of livelihood had been taken away by the
deprivation of public employment.” For it will be remem-
bered that this class was from first to last under the French
a military and administrative one,’ though without any
real influence on the government, which generally took the
part of the habitant against them. They were not country
gentlemen, most of them residing constantly in the towns
and visiting their estates only for the purpose of receiving
dues. Everything goes to show that their influence over
the people was purely of military foundation, and that it
fell to pieces when the military relation ceased.*

As shown by a report of Carleton® the most important
partof the order left Canada at the capitulation or the con-
clusion of peace; those who remained being of alower rank,
of less property, and of less close connection with France.
These latter are reported as comprising 126 male adults,
some of whom have families. The first political manifes-
tation which purports to be exclusively from them is the me-
morial of the seigniors of Quebec to the king, 1766, in
defense of Murray,® signed by twenty-one names. The docu-
ment is a strong expression of personal satisfaction with that
official and his methods, beginning, however, with a com-
parison of the eivil government with the military one they
had first experienced in a manner very unfavorable to the

1 Marriott puts the value of the best at £80 a year. (Code of Laws.) See above, p. 279,
note, for reference in Carroll’s Journal to poverty of the seigneurs.

2 Masédres states that 120 had lost office by the conquest, and Carleton writes to Town-
send, November 17th, 1766, that they had been wholly dependent on the French
crown. See alsosame to Shelbourne, March 2d, 1768. (Can. Arch., Q. 5-1, p, 882, and
Rep. Can. Arch., 1886, Note D.)

3 Carleton to Townsend, Nov. 17, 1766, Can. Arch., Q. 3, p. 411.

4 See Haldimand to Germaine, July 25th, 1778, Can. Arch., B. 42, p. 10,

¢ Nov., 1767. See Rep, Can. Arch., 1888, p. 44,

¢ Rep. Can, Arch., 1838, p. 19.
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former. It denounces the “Cabal” which the old subjects
and a few deluded new subjects had formed against the
governor and supplicates his restoration. Of somewhat
wider scope is the corresponding petition in the same year
from the seigniors of Montreal, which, after asking for
Murray’s retention, goes on to complain of their own ex-
clusion from office and of the expense of the required regis-
tration of land (with thirty-nine signatures). In November,
1767, Carleton writes® that as nothing had been done to
attach the gentry to the British interest, and as they had
lost all employment by the change, it could not be hoped
that they would be very warm in its support. " Therefore,
all circumstances considered, while matters remain in
their present state, the most we may hope for from the
gentlemen who remain in the province is a passive
neutrality on all occasions, with respectful submission to
government and deference for the king’s commission in
whatever hand it may be lodged; these they almost to a
man have persevered in since my arrival, notwithstanding
much pains have been taken to engage them in parties by
a few whose duty and whose office should have taught them
better.”? One year later (November 20th, 1768), he speaks
of their “decent and respectful obedience to the king’s
government hitherto,” though frankly admitting that he
has no doubt of their secret attachment to France, which
“naturally has the affection of all the people.”?

Of much greater importance than the noblesse, through
their more deeply-seated influence over the people, were
the Roman Catholic clergy. Readers of Parkman will re-
call the turgid rhetoric in which at the close of his “Old
Régime” he sums up the vast share that had fallen to the
Church from the very first in the founding and direction
of the colony; and though during the period we are con-

1 Rep. Can. Arch., 1838, p. 41.

2 See Carleton concerning the disapproval by the gentry of the verdict against the
crown in the matter of duties, December 24th, 1767. (Can. Arch., Q. 5-1, p. 316).

3Can. Arch., Q. 5-2, p. 890.
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sidering that influence was undoubtedly on the wane, (how
much so will be seen in regard to the American in-
vasion), still it was a factor that cannot be neglected. It
would seem that the military period had been favourable
to the preservation of the personal influence of the clergy,
notwithstanding the indication referred to above of the loss
of tractability on the part of the habitant in the matter of
tithes. For they (as well as such other local magnates as
were accessible), took in large measure not only during
the military period but even probably in some degree till
the Quebec Act, the place of the French local judiciary.
Garneau says that all disputes were settled by the inter-
mediation of the clergy and other local leaders,' and
though his picture is undoubtedly overdrawn, every pre-
sumption is in favour of a considerable movement in this
direction. It was to the clergy and to the old militia
officers rather than to the noblesse that the peasant would
naturally betake himself, if only for the reason that with
them he felt more in sympathy as being largely of the
same class. For the lower clergy then as now was largely
drawn from the ranks of the peasantry. Murray, in his
report of 1762, expressly states that the most prominent
were French, the rest Canadians of the lower class. This
is a division we should expect, and it is not surprising also
to find indications of some jealousy and difference of view
between the two sections. The Canadian born element
would be much more easily reconciled to the new rule, and
it is very probable that the moderate representations spoken
of above, which refrain from laying stress on the preser-
vation of the hierarchy, were inspired solely by this
element, well aware that the continuance of that hierarchy
meant in all probability the continuance of the domination
of the foreign born priest. Gage, in his report from
Montreal in 1762, speaks of this division of interest and of
the necessity of detaching the Canadian clergy entirely

1 Hist, du Can., 11, 386, (Quebec, 1859.)
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from France. The growth of a native priesthood with
feelings not always in harmony with the old government
of Church or State, had been a slow one, but that such an
element was now firmly established there can be no doubt.!
Up to the conquest the scale had been constantly turned in
favour of the French-born element, which, according to
Cramahé, regarded the Canadian clergy with contempt.?
The policy of the new government may be seen from the
statement in the same letter that the French clergy were
then jealous of the Canadian as likely to get all the
benefices, and that hence the French were in favour of a
change which the Canadians were strongly interested to
prevent.

Whichever element was uppermost however, and by
whatever motives it may have been influenced, we have
no indication of any but the most satisfactory behaviour
throughout this period on the part of the Church in
Canada. In June, on the conclusion of peace, a mandate
was issued by the vicar general (the highest ecclesiastic
remaining), recommending to the inhabitants submission
and fidelity. In the autumn of the same year we meet the
general addresses already spoken of,® which seem to have
been called forth by the depleted state of the priesthood
and by fear lest the lack of a bishop should leave it to die
out. They are all probably inspired. One of these ad-
dresses is from the chapter of Quebec, and we must con
clude that the moderation of the demands had met with the
approval of the prevailing portion of the clergy. It ex-
presses no anxiety for a continuance of priests from
Burope, expressly saying on the contrary that those edu-
cated in the native seminaries would be more patriotic, more
united, and less exposed to new opiniou;* and that they

1See Haldimand to Germaine, September 14th, 1779. Can. Arch., B. 54, p. 177, 3
2Can, Arch., Q. 8, p. 160, To Hillsborough, July 5, 1772.
3 Above, p. 284,

4 The petition from Three Rivers dwells more fully on means of escaping French influ-
ence in preserving the clergy.
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(the petitioners), would be satisfied with a merely titular
bishop with full ecclesiastical jurisdiction, but without ex-
terior dignity or compulsory means of support. It is
fully evident that the petitioners are sincere, and that they
aim only at the measures necessary to preserve their edu-
cational and spiritual position.
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CHAPTER II.
THE BRITISH SETTLERS.

A.  Numbers, Origin, Occupations, Character.

The term “old subjects” was applied during this period
and for long after to those inhabitants of the province who
had been subjects of Great Britain before the conquest,—
i. e., to the new English-speaking element that accom-
panied or followed the conqueror. The numerical weight
of this element would alone hardly entitle it to considera-
tion, for at no time during the period did it in all proba-; -~
bility embrace more than 500 or 600 male adults. As late
as 1779 Haldimand refers roughly to the non-Canadian
population as 2,000 in number. We know, however, that
there was some exodus from the province in 1775-6, and it
is probable that the maximum number of English-speaking
inbhabitants had been reached soon after the conclusion of
peace. For Carleton writes, November, 1767, that they are
diminishing, being discouraged by the severe climate and
the poverty of the country.! But notwithstanding this in-
significant numerical strength, the energy and the peculiar
position of this element make it impossible to avoid reckon-
ing with it.

Presumably these " old subjects” were subjects of Great
Britain by birth. But to what extent they had previously
been resident in other parts of America, or what propor-
tion of them was American born, itis not easy to determine.
And the settlement of the point is of considerable interest
in view of their connection later with the American revo-
lutionists. We are safe in concluding that the smaller
portion only of them were in Canada previous to the con-
clusion of peace, and that this portion was the least

1 Report Canadian Archives, 1888, p. 43,
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respectable one, and composed mainly of those afterward
spoken of with contempt by the provincial-: officials as
sutlers and discharged soldiers'—a class mainly no doubt
of European birth. As to the remaining and larger portion,
the scattered references that we have lead to the conclusion
that they were mainly born in the British Islands. But
some of them had doubtless, for shorter or longer periods,
been resident in the other colonies before coming to
1/ Quebec, and a few were American-born. Whether it was
that the portion with previous colonial experience was
more enterprising and free-spoken than the others, we find
that it comes to stand for the whole in the official mind.
Knox, in his “Justice and Policy of the Quebec Act,”* evi-
dently regards the British subjects in Canada as having all
come from, or being all identified with, the other provinces;
and this view may be regarded as the general one takenin
England. We have, however, among the Haldimand
papers a careful analysis of the British in the District of
Montreal, 1765, in regard to birth and occupations,® from
which we learn that of the 136 adult males there at that
time, 98 were born in the British Isles, 23 in other parts of
Europe, and 12 in the American colonies; nothing being
said as to residence immediately before coming to Canada.
But there are many indications that whether this analysis
can be considered as representative of the whole body or
not, the more politically influential of the new settlers were
conversant with the social and governmental conditions of
the other colonies to a degree which forces us to the con-
clusion that the knowledge must in most cases have been
acquired by periods of considerable residence. In the first
public appearance of the new elementin the province under
civil government— the presentment of the grand jury of
October, 1764,— we find frequent references to the judicial

1The census report of 1765 mentioned below gives 43 of the 138 in the Montreal district
as of this character,

2 London, 1774.

3Can, Arch,, B, 8, p. 96.
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conditions of the other colonies such as would occur only
to those who were recalling institutions (peculiar to the
colonies), under which they had lived and to which they
had become attached.! Similar evidence appears in their
remonstrance against the judiciary ordinance of 1770,2 and
in some commercial representations concerning the English
bankruptcy laws in 1767.° Further we have particular in-
formation in regard to individuals who later became note-
worthy for open sympathy with the revolutionary cause,
and find that they are nearly all of American birth or of
American political education. A list “of the principal
persons settled in the province who very zealously served
the rebels in the winter 1775-6 " * names 28 individuals, of
whom only 7 are of non-American birth. In this list we
find the names of many of the main leaders in the political
movements just previous to the Quebec Act. Itis evident
in short that the most determined and outspoken sec-
tion among the new settlers were American by birth or
adoption, and it is probable that that portion was, in rela-
tion to the whole, a small one. This will be shown more
fully later when I speak of political movements. That a
distinction could be made, and was made by the provincial
officials, is shown by a reference of Carleton to the scale of
duties lately adopted as being approved by “both Canadian
and English merchants, the colonists excepted.” ®

The new English-speaking population seems to have been
practically all resident in the towns of Quebec and Mon-
treal. Its main occupation was trade,—a trade which had
the fur traffic for its backbone. Many of its members are
asserted by their detractors to have come to Canada be-
cause they had failed everywhere else, but the fact that
Canada offered exceptional advantages for the fur trade

1Can. Arch., Q. 2, pp. 233-63,

3 Can. Arch., Q. 7, p. 95.

3 Can. Arch., Q. 5-1, p. 248.

4Can. Arch., Q. 13, p. 106.

5 Dec. 24, 1767. (Can. Arch., Q. 5-1, p, 300.) See also to Dartmouth, November 11, 1774,
(Can. Arch., Q. 11, p. 11.)
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affords a more creditable explanation. Many were mere
agents for English firms; some, especially of the discharged
soldiers, became small retailers of liquor. So-.averse were
they to land occupation, at least on the terms first offered,
that the lands set apart for the discharged soldiery were
in few cases taken up. But they took with considerable
avidity to the acquiring of seigniories when that form of
grant was re-established,’ and Hillsborough, April 18,
1772, writes that he is pleased to find “that so great a
spirit of cultivation of the waste lands in the colony has
spread itself among His Majesty’s natural born subjects.”
There can be little doubt that by the end of the period they
had come into possession of a large proportion of the
seigneurial estates of the province;* but there is no proba-
bility that they at this time settled down on these estates
in any permanent manner. They undoubtedly continued to
be identified with the towns, and it is sufficiently correct
for all purposes to regard their connection with Canada as
caused and continued either by commercial interests® or by
situations held under government.

As to the character of this new element we are unfortun-
ately dependent almost entirely upon the testimony of
its bitterest enemies. The causes of this enmity will be.
more fully apparent later; the fact is that throughout the
whole period of civil government the provincial adminis-
trators and the “old subjects ” were in direct ahd for the
most part bitter antagonism. The latter claimed that they
had come into the country in reliance on the Proclamation of
1763, which they considered contained a distinct promise
of the establishment in Canada of the forms of government
and the system of law that prevailed in the other colonies;
consequently they maintained a hostile attitude to the
system in operation, as purely provisional, and impatiently

1 See elsewhere concerning land grants,

2 See Evidence, Quebec Act Debates, Also Maséres, especially with regard to Eng-
lish petitions and memorials for an Assembly, 1773,

3 See Carleton, Rep. Can. Arch., 1890, p. 1.



COFFIN—THE PROVINCE OF QUEBEC, 1760-76. 307

demanded the fulfillment of the asserted pledges. The gov-
ernors on the other hand had speedily arrived at the con-
clusion that such changes would be most disadvan-
tageous to the country, and would imperil its possession;
and they consequently regarded with no favourable eye the
turbulent little body which seemed to be aiming at the
same licentiousness as (in the official opinion), prevailed in
the other colonies. It is the same antagonism that we see
contemporaneously in these other colonies, increased ten-
fold by the peculiar circumstances of the province. Race
and social prejudices, and collisions between the civil and
military elements, complicated the situation and intensified
the opposition of the British trading community to the old
French military system and its favorers. And in view of
these facts we must take with caution the assertions of the
governors, who, just as they erroneously looked upon the
noblesse as the true representatives of the Canadians, seem
to have indiscriminately classed together the whole old
subject body as turbulent and republican, and bent on
nothing but the oppressing of the French population and
the acquiring of gain. That there were individual
instances to which they could point in support of this view
cannot be denied; nor can we doubt thai the British ele-
ment throughout the most of the period might well present
to the harassed official an intolerant and unconciliatory at-
titude. But a scrutiny of the evidence will show that the
constant official censure was to a large degree unjust and
undiscerning, and that the British party in the Province of
‘Quebec deserved very much more consideration from the
authorities than it received. The matter is of importance
from other grounds than those of historical justice. For
there can be little doubt that the incorrect ideas that
swayed the official mind on this point were one of the main
agencies in the genesis of the Quebec Act.

Murray’s expressions of dislike for his fellow-country-
men seem to date from the grand jury presentment of 1764,
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when he writes home of the "licentious fanatics trading
here,” whom nothing will satisfy except * the expulsion of
the Canadians.”' The following March 3, he says that
the merchants “are chiefly adventurers of mean educa-
tion, either young beginners, or, if old traders, such as
had failed in other countries; all have their fortunes to
make and are little solicitous about the means.”? August
20, 1766, after he had left the province, he writes of the
party which had procured his recall, that “most of them
are followers of the army, of mean education, or soldiers
disbanded at the reduction of the troops;” and adds, "I
report them to be in general the most immoral collection of
men I ever knew.”® This representation is evidently
little to be regarded. Carleton, though no particular friend
of Murray, seems, however, to have at once assumed the
same aftitude toward the old subject, and probably with
more confidence, as. knowing that the home government
was not at all likely to gratify their wishes. As with
Murray, his military training prejudiced him in favor of
the old system and of the military noblesse, to both of
which the English element was bitterly opposed. Novem-
ber 25, 1767, he describes the old subjects as having
" been mostly left here by accident, and are either dis-
banded officers, soldiers, or followers of the army, who,
not knowing how to dispose of themselves elsewhere,
settled where they were left at the reduction; or else they
are adventurers in trade, or such as could not remain at
home, who set out to mend their fortunes at the opening
of this new channel of commerce,” and adds that they have
for the most part not succeeded, and are abandoning the
province. March 28, 1770,° he writes in regard to the
necessity he has been under of taking from the justices of

1Can. Arch., Q. 2, p. 233.
2Tb., p. 377.

3Can. Arch,, B. 8§, p. 1.

4 Rep. Can. Arch., 1888, p. 42,
8 Rep. Can. Arch., 1890, p. 1.
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the peace their jurisdiction in civil cases, on account of the
oppressive methods of many of them, and proceeds to ex-
plain what these methods were; saying that those who had
failed in business sought the office in order to make it a
means of extortion, and had therein very grievously taken
advantage of the ignorance of the people. This oppression
seems to have been for a short time a real grievance, and
has been considered one of the principal proofs of the evil
character of the English element; but a closer examination
will show that in that view it has been exaggerated. For
it was such as hardly could have been practiced by any
but justices in the remoter parts of the province, or at
least by those in the country districts, and I have shown
above that very few of the English were settled outside of
the towns. So that it must have been confined to about a
dozen individuals,' and cannot possibly be taken as any in-
dication of the general character of the English-speaking
settlers. The matter is simply an instance of the careless
grouping and indiscriminate judgments of the period, or
possibly of intentional misrepresentation in order to preju-
dice the case of the old subject in the eyes of the home
government. That this result was attained may be seenin
the writings of the pamphleteers who defended the Quebec
Act, as well as in the arguments of its supporters in the
Commons.

B. Political Attitude.

What the poiitical attitude of the English party was may
be easily gathered from the foregoing. Whether or not
accustomed to the greater self-government of the American
colonies we find the whole body strongly imbued with a
certain degree of the American spirit and determined to
lose no opportunity of pressing their claims for the estab---
lishment of English law and an Assembly. They con-

1 The list of justices of the peace for the whole province as first appointed, included
only twenty-three names, of whom most were resident in the towns. See p. 812, note 1.
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tended throughout that the promises of the Proclama-
tion of 1763 on these points had been among the main
inducements to the taking up of their residence in the
province; and in season and out of season, without regard
to the difficulties in the way either from the original con-
stitution of the province or from the hazardous nature of
the British hold on it, they pressed their demands on the
home government and refused any tolerance to the existing
provisional arrangements. So that at first sight it would
appear (as has generally been represented), that in the
pressing of these demands the party showed throughout
a factious and intolerant spirit, and gave little evidence of
political forethought, or of consideration either for the
Canadians or for the difficult position of the administration.
As to political forethought they mustbe judged mainly on a
careful consideration of the later events, with regard to the
question as to how far they were justified in their con-
tention that the English system of law and government, so
far as they claimed it, would not really be objectionable or
injurious to the mass of the people. As to the intolerance
and inconsiderateness of their attitude, we must guard as
before against indiscriminate grouping; and it will be
found moreover that the evidence on these heads is confined
to the early years of the period. A comparison of the
names appended to the various petitions and other public
manifestations of the time with what appears later as to
the individuals who espoused the revolutionary cause,
shows that these manmifestations were the voice really of
that small section which, chiefly American-born, was most
thoroughly permeated with American ideas, and which kept
itself in touch with the movements on the other side of the
border. The bulk of the party, English-born, slower of
comprehension, and less used to American self-government,
more or less acquiesed in the movements of the bolder
spirits, partly on general principles of popular leadership,
partly because they had a common ground in their desire
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for, and anticipation of English laws and governmental
forms.! Hence, it is not surprising that we cannot trace
any definite dividing line® between the English-born and
the colonists until the actual resort to arms drove the
leaders into the arms of the revolutionists. In connection
with this it is interesting to note that the first public man-
ifestation of the British party was the most violent and
outspoken, supporting therein the idea that it was repre-
sentative of the views of the American element when that
element had in freshest remembrance the forms they were
attached to and had hoped to bring with them into Canada.
These hopes had been disappointed by the passing of the
judiciary ordinance of September 17, 1764, which, though
afterwards condemned by those who supported the con-
tinuance of the old system as having aimed at the complete
overturning thereof, seemed to the English party a very
partial and unsatisfactory measure. Accordingly, at the
general quarter sessions of the justices of the peace held
at Quebec in the following month, the fourteen English
who were summoned (together with seven French), as a
grand jury, seized the occasion to express in no measured
tones their deep disappointment and disapproval.® The
main presentment began (in direct contempt of court), by
condemning the late ordinance in regard to the power

11t is not probable that the claim of general representative powers put forward in
1764 on behalf of the grand jury, (discussed below), was seriously entertained except by a
few of the holder spirits; but the attitude of protest and disappointment was evidently
largely shared, even by those whose later actions were much more moderate. For in the
evidence connected with an investigationin 1768 into the suspension by Murray of a
public official, one of the charges against whom was that he had been prominent in this
grand jury movement, we find a comparatively numerou sly signed letter of thanks to
the jury from their English fellow-countrymen in Quebe¢, which states that the signers
consider the jury ““as yet the only body representative of this district,” and that in re-
gard to the digression from usual form in the proceedings, ‘‘the want of a General As-
sembly in the province sufficiently justifies your conduct to the public.” (Can. Arch.,
Q. 5-2, pp. 629-69.)

3Though see Carleton’s reference above to the difference of opinion in regard to
customs duties. See also Carleton to Hillshorough, April 25, 1770, concerning the re-
fusal of the majority of the old subjects to take the steps urged by the more violent
concerning the judiciary ordinance of that year. (Can. Arch., Q. 7, p.89.)

3 Can. Arch., Q. 2, p. 242
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given to the justices and to the number and incapacity of
these officials,’ and expressed a determination never again
under the system complained of, to act as jurors. It then
proceeded to make the very remarkable claim on behalf of
the signers as grand jurors that they " must be considered
at present as the only body representative of the colony,”
and therefore '‘as British subjects have a right to be con-
sulted before any ordinance that may affect the body they
represent be passed intolaw;” furthermore demanding that
“the public accounts should be laid before the grand
jurors at least twice a year, to be examined and checked
by them, and that they may be regularly settled every six
months before them.” This claim? shows that while con-
sidering the existing government as only provisional, they
could not grasp the fact that as British subjects they were
even under it to be excluded from some form of the self-
government they had been accustomed to. The fourteen

11tis noteworthy that this condemnation was later abundantly justified by the com-
plaints as to the ill-working of this provision and the revoking of it by the ordinance of
1770. Here we find the representatives of the English party strongly condemning at its
initiation a measure the ill-working of which was afterwards used as a weapon of re-
proach against that party.

3 Which they do not attempt to fortify with any precedent from the other colonies.
though frequently bringing such on other points. I have been unable to find any direct
connection between this incident and contemporary events in the other colonies, but
the conclusion is irresistible that some such must have existed. By June, 1764, it was
known in America that Grenville had given notice of the Stamp Act, and that a bill
had been passed increasing customs duties. Before the end of the month Otis and others
had formed a committee for intercolonial correspondence and resistance. Popular at-
tention throughout the summer had become more and more concentrated on the sub-
ject, and in September the New York Assembly had boldly claimed for the people ‘‘that
great badge of English liberty, the being taxed only with their own consent.” (Ban-
croft, I1T, 89,) Of course, the Quebec movement was as yet fully taken up with a stage
beyond which the other colonies had long passed. And weshall see later that it was
not likely to get beyond that stage with the bulk of the party. Though it is to be noted
that Cramahé writes in July, 1774, (to Dartmouth, Can. Arch., Q. 10, p. 79), that ‘“His
Majesty’s subjects in this province, tho’ collected from ail parts of his extensive domin-
ions, have in general, at Jeast such as intend remaining in the country, adopted Amer-
ican ideas in regard to taxation, and a report transmitted from one of their
correspondents in Britain that a duty upon spirits was intended to be raised here by
authority of Parliament, was a principal cause of setting them upon petitions for an as-
sembly.” It connection with this see following pages in regard to the revenue trials
and the Stamp Act.
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English jurors alone also presented an additional article
protesting against the admitting of Roman Catholics on
juries or to the professions as “an open violation of our
most sacred laws and liberties,” and tending to the inse-
curity of the province.

The next appearance of these remonstrants is in the peti-
tion of the Quebec British traders against Murray in 1765,
signed by twenty-one names,' the signers claiming to act
on behalf of their fellow-subjects. The friction between
the party and Murray seems to have steadily increased in
the intervening year and finally had resulted in this repre-
sentation, which was later thought to have procured the
governor’s recall. Itbegan? by stating that the connection
of most of the petitioners with the country dated “from
the surrender of the colony,” goes on to represent the
conduct of the governor and the measures of government
as oppressive and injurious, threatens removal from the
country in case of non-redress, and ends by requesting the
establishment of a house of representatives “to be chosen
in this as in other Your Majesty’s provinces, there being
a number more than sufficient of loyal and well-affected
Protestants, exclusive of military officers;” the Canadians
to be “allowed to elect Protestants,” without the burden of
test oaths. The demand for an assembly reappears with
more or less distinetness all through the period; though
while Carleton remained in the province his decidedly dis-
couraging attitude seems to have prevented any very
united movement. But resentment at the withholding of
representative institutions appears to be the main moving
cause in a very determined stand by the English mercantile
class after 1766 against the collection of the old French
customs duties. In accordance with legal opinion as to the
reversion to the crown of all sources of revenue possessed
by the French government, the imperial authorities had in

1Eight of these were among the fourteen English jurors in 1764.
2 Rep. Can. Arch., 1888, p. 14,
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1765 ordered the above collection, and July 21, 1766, a
provincial proclamation was issued setting forth the duties
and the ground on which they were claimed.” A few days
later it is reported officially that the merchants * will not
pay their duties unless otherwise compelled.” Some of
them were accordingly prosecuted in the Court of King’s
Bench before a jury composed entirely of English, and
which the Chief Justice charged to bring in only a special
verdict as to the facts, leaving to a higher court the point
of law? as to whether the English crown had become by the
conquest and cession entitled to the old French duties.
But the jury, thoroughly in sympathy with the recalcitrant
merchants, refused to be restricted in this way, and brought
in a general verdict of acquittal. Another suit shortly
afterwards had the same result, and all efforts to collect
the duties seem then to have been dropped for two years.?
In the fall of 1768, however, after an action in the British
Common Pleas against Murray, in which the principle of the
King’s right to these duties was accepted without question,
the commissioners of the treasury resolved to make an-
other attempt, and instituted prosecutions anew. The issue
was the same, however, though Maseres (who was the
prosecuting attorney), acknowledges that the jury “ con-
sisted of some of the most respectable inhabitants of
Quebec, and of such as were most moderate in their prin-
ciples and disposition.” Writing in 1774 he says that it
may be seen from these trials that these duties can never
be collected in the Quebec courts; from which we may
infer that no further attempt was made to collect them
during the period.*

The ground of this determined resistance is nowhere
clearly stated, but there can be little doubt that it was
mainly inspired by some portion of the spirit then agitat-

1Can. Arch., Q. 2, p. 377.

2 Called by him ‘‘very new and difficult.”
3 Can. Arch., Q. 8, pp. 254, 400.

4 See Maséres, Commissions, pp. 288-311.
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ing the other colonies. In aletter shortly before the later
trials Carleton states that the merchants based their oppo-
sition on the ground that the duties demanded were not
quite the same as the French;' but that the real question
was much broader is shown by the argument for the Crown
of Maseres, the attorney general, (reported by himself).
In it he contends that “whatevor might have been asserted
to the contrary, in order to inflame the passions of the
people and prejudice the minds of the jury against these
duties, the king by them did not mean to exert any pre-
rogative of imposing taxes by his own single authority and
without the consent either of a provincial Assembly or of
the General Assembly of the whole British Empire,” and
that therefore the requisition did not endanger the public
liberty of the inhabitants and the privileges they claimed
“either as English in general or under the proclamation
of October, 1763, by which His Majesty had promised them
the enjoyment of the benefit of the laws of England.”? The
attorney general is here attempting to remove the preju-
dice of a jury which was of the same class—the English
trading class,— as the accused, and it is evident that he
perceived that whatever the special plea put forward, the
opposition was founded on the general claim of being
English subjects, entitled to the operation of English laws
and principles. It would seem also as if the spirit of oppo-
sition as expressed on the point had been steadily growing;
for Carleton had written, December 24, 1767, that he was
almost certain that a revenue would soon be raised from
the customs sufficient to meet all expenses of government,
and that "“both Canadian and English merchants, the
colonists excepted,” were willing to pay much higher
duties than those he was then proposing.®? Maseres’ de-
scription of the jury in the trials of 1769 shows that it
1Can. Arch,, Q. 6, p. 65,—May 10, 1769,

2 Commissions, pp. 304-5.
3 Can. Arch., Q. 5-1, p. 316.
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could not have been composed of these “ colonists,” and
therefore we must conclude that either Carleton had de-
ceived himself in 1767, or that the “colonist” spirit had on
this point taken possession even of the “Canadian and Eng-
lish merchants.”

This phase of the subject is the more interesting taken
in connection with the undeniable acquiescence of the
province in the Stamp Act shortly before.! For leaving

/’out a very small circle no opposition to this Act sufficiently
strong to send its voice down to us seems to have been
made in Quebec or in Nova Scotia.”? That it had been put
regularly into operation is shown by the proclamation
announcing its repeal, which says that " whereas many
persons in publick office and others may at present have
stampt paper and parchment that has not been made use
of " they will be reimbursed for the same.®? But no state-
ment can be found of any revenue from the tax, and it is
most probable that the " resistance passive ” which Garneau
attributes to the province* went far enough to reduce the
receipts to a very small sum. That the section of the
English party known as “the colonists” had made their
voice heard against the act is shown by a reference of
Carleton’s, October 25th, 1766, and by a statement of

1The Stamp Act was in force in Quebec apparently from November 1, 1765, to May 28,
1766,

2 With regard to Nova Scotia some documents*from a later period may here be re-
ferred to. In 4 American Archives (111, 619), we find a Whitehall memorandum dated
September 1, 1773, that on that day His Majesty had graciously received an address
from the House of Representatives of Nova Scotia, containing a declaration of en-
tire submission to the supreme authority of the British Parliament and of readiness to
pay taxes fixed by it, to be at its disposal. This loyal document, however, is followed
(Ib. 780) by a letter from Halifax dated September 23, 1775, which says that the above
address represents only about one-thousandth of the inhabitants of the province, and
had been procured when most of the House of Representatives were absent; further, that
owing to universal sympathy with the revolutionists no duties had been paid since
August last, that some tons of tea arrived the day before had been thrown into the sea,
and that the revolutionary forcesat Boston had been continually supplied from Nova
Scotia with fresh provisions.

3 Can. Arch., Q. 5-2, p. 822.

4 Hist. Can., 11, 399.

5Can. Arch., Q. 3, p. 259.



COFFIN—THE PROVINCE OF QUEBEC, 1760-76. 317

Murray, Avgust 20th, 1766, (in regard to the Canadians),
that “tho’ stimulated to dispute it by some of the licen-
tious traders from New York they cheerfully obeyed the
Stamp Act, in hopes that their good behaviour would recom-
mend them to the favour and protection of their sovereign.”*
Previously (February 14, 1776, while the act was yet unre-
pealed), the governor had reported that “His Majesty’s
subjects in this province have not followed the example of
the neighbouring colonies, but have cheerfully submitted to
the authority of the British legislature.”? On the arrival of
Carleton in September, 1766, an address presented to him
from the combined English and French inhabitants of the
city and district of Quebec expresses * the most profound
and submissive reverence to the legislative authority of the
British parliament, of which we lately gave a public and
signal proof by an immediate and universal obedience to
the Stamp Act.”® Lastly, theargument which I have quoted
from the attorney-general in the revenue trials of 1769
shows conclusively that the classhe was trying to influence
(i. e. the main, more moderate body of the English trading
class), was not supposed to doubt, and therefore could not
have made any fundamental objection to, the full legislative
authority over the province of the British parliament.*
This class then we may suppose to have acquiesced grumb-
lingly in the Stamp Act, while the smaller section of
American birth or training had no doubt vigorously pro-
tested against it. As to the Canadians, the compliant
voice of the address to Carleton doubtless represents cor-
rectly the attitude of those affected; but there is no ground

1Can, Arch., B. §, p. 1.

2Ibid., Q. 3, p. 26.

3 Ibid., p. 344,

4 Of course it must be remembered that as the province had no assembly the same ob-
jection could not be made to such a claim as in the other provinces (see p. 312, note 2).
The matter therefore stands on a somewhat different footing. It seems, however, very
probable that the Stamp Act agitation in the other colonies, and its success, had con-
siderable influence in emboldening the Quebec merchants to the stout resistance later
to the revenue duties,
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to suppose that any attention was paid to the Act by the
mass of the French Canadian people. But few of these
could, in its brief life, have even become aware of its ex-
istence; for, as I have elsewhere shown, the habitant at this
time very slightly availed himself of English legal forms
or courts.

In the spring of 1770 the British element again appears
in strong opposition to the government in regard to the
ordinance of February 1, 1770, which on account of the op-
pressive conduct of some of the justices of the peace took
away from the whole body all power in matters that
affected private property, and instituted for the protection
of creditors methods which were considered by the mer-
chants as unsatisfactory and precarious and likely to affect
the credit of the province. The memorial in which the ob-
jections of the merchant body were expressed is evidently
what it purports to be, a document almost entirely dictated
by commercial considerations; and though the action of the
government was justifiable and the ordinance in question
probably necessary, I cannot look upon this movement of
its opponents as of the purely factious and oppressive
origin attributed to it by Carleton. In the same year we
have the outcome of a movement spoken of by Carleton in
1768,' in another petition for a general assembly, which
they claim in part as promised in the proclamation of 1763,
and in part because necessary to arrest the declining state
of the province and make it really of benefit to the empire.
The assembly is still contemplated as being composed only
of Protestants, (nothing being said as to the qualifications
of electors), the petitioners asserting as in 1765 that “there
is now a sufficient number of your Majesty’s Protestant
subjects residing in and possessed of real property in this
province, and who are otherwise qualified to be members of
a general assembly;"” which they pray shall therefore be

1He writes, January 20, that the agitation for an assembly which he thoughthad
been dropped a year before, has been resumed, the leaders being “‘egged on by letters
from home.” (Q. 5-1, 370.)
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called “in such manner as is used in those provinces in
America under your Majesty’s government.” (signed by 31
names).! Carleton left for England about the same time,
and this step was probably intended to counteract the
effect of his presence at home. For the following three
years quiet seems to have reigned in the province, the
British element applying itself energetically to the acquire-
ment of landed property. As the home government, how-
ever, came more unmistakeably nearer to the adoption of
decisive measures in regard to Canadian affairs, the
political energies of the party revived, and as a conse-
quence we have the very united and vigorous petitions of
1773 (October-January) for an assembly.? According to
Cramahé® the leaders of the old subjects sedulously at-
tempted to induce the French to co-operate, and Maséres
relates that the negotiations were broken off in conse-
quence of a refusal of the English to insert in the joint
petition a specific request that the assembly might be com-
posed of Protestants and Catholics alike, with more or less
of apreponderance secured to the latter.* The English then
proceeded alone, and petitions and memorials were for-
warded to the home government about the beginning of
1774, signed there can be little doubt by almost every old
subject of any standing (outside the official circles), in the
province. The wording of these is in the main of the
same tenor as in the previous representations, but a very
noteworthy change appears in the reference to the nature
of the assembly asked for. In all the previous petitions it
had been requested to be called "in such manner as is used
in those provinces in America under your Majesty’s gov-
ernment,” coupled with the statement that there were
sufficient qualified Protestants in the province to consti-
tute such a body. This evidently means the exclusion of

1Can. Arch., Q. 7, p. 859.

31bid., Q. 10. See also Masdres, 4ccount.
3Tbid., Q. 10, p. 22.

48ee below, c. 5.
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Catholics, who, however, were to be permitted to vote.
But in the present petition the words are, “ in such manner
and of such constitution and form as shall seem best
adapted to secure peace, welfare and good governmaent.”
The explanation of this change is given by Masetres,! agent
for the party in London, who states that though the old
subjects had formerly entertained hopes of an exclusively
Protestant assembly, on hearing that Catholics had been
admitted to that of Grenada,® and that the government con-
templated the giving of the same privilege in Quebec, they
had resolved to acquiesce in this indulgence, though un-
willing to join with the French in asking for it. In other
words, the party had become convinced that there was no
hope of an exclusively Protestant assembly, and preferred
a mixed one to none at all; probably relying on their in-
fluence over many sections of the French to secure a con-
siderable if not the greater share of the power wielded by
such a body. The petitioners make the statement that the
granting of an assembly is the only sure means of concil-
iating the new subjects.®

In the matter of the laws to be established in the
province we find that, as with regard to an assembly, the
views of the British party became much more liberal to-
ward the close of the period. The presentment of the
grand jury quoted above shows that they were disposed at
first to assume a most intolerant attitude, and (bolding
strictly to the wording of the treaty of cession), to enforce
against the French Canadians the penal laws which were
not enforced at home. But this we can consider the result
of only a momentary access of irritation and disappoint-
ment, and as probably confined to a few individuals. For
we find nothing of the kind later and have seen that all
the petitions for an assembly contemplated the admission

L Additional Proceedings, elc., p. 61.

2 For conditions in Grenada see below, chapter V., B. b.

8 This petition was supplemented by a corresponding one from the London merchants
who were commercially connected with Canada.
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of the French Canadians to the franchise. It will also be
shown later that the old subjects welcomed and eagerly
availed themselves of the restoration of the French form of
land tenure. Representations in November, 1767 prove that
a large part of them were opposed to the introduction of
the Euglish bankruptcy laws. Maseéres, who had been an:
ardent British partisan throughout, and who became in
1774 the agent of the party in London, may be considered
to represent pretty accurately their views on these points,
and he expressly and frequently declares that the English
inhabitants, aware of the uneasiness and confusion that an
enforcement of the English laws of inheritance and landed
property would have occasioned in the province, had
always been willing that the French laws on these subjects
should be continued.

I have thus brought my scrutiny of the “old subjects "
down to the establishment of the new constitution and the
bringing of the province within the range of the revolu-
tion. The consideration of the attitude of the party in this
crisis is reserved for another place.? It will then be found
that the division of feeling whose traces we have discovered
beneath apparent unity, becomes at once very manifest, de-
claring itself in the same active opposition that was found
in the other colonies between Tories and Revolutionists.

C. Relations with the French Canadians.

Of social relations, which it is not within my province to
go fully into, we do not meet many traces. There are afew
references to inter-marriage and other social connections
between members of the noblesse on the one hand, and
members of the English military or official circles on the
other; but these could be in this brief time of but slight
influence, politically speaking. Little or no communication
took place between the noblesse and the main body of the
Englisu — the commercial class,— the prevailing sentiments

2 See below, chapter VI,
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being more or less intense degrees of contempt or hatred.!
I 'have already referred to the fact that the bitter ani-
mosity between the English element and Murray was due
largely to the latter’s partiality for the noblesse; and there
can be little doubt that the same state of things was
prevalent to some degree under Carleton. But apart from
the aristocracy,— a small class, with constantly declining
influence,— we have considerable evidence of a very con-
stant intercourse, daily increasing in influence on the
attitude of both sections, between the main body of the -
English and the main body of the people. This was based
in the first place on commercial relations, which gave the
few vigorous and enterprising English merchants, in
‘whose hands was the greatest part of the trade (probably
the entire wholesale and foreign trade), and who in the
later years also more directly affected the county districts
by the large acquirement of seigniories, an influence out of
all proportion to their numbers or weight with the gov-
-ernment. This development was aided by the appearance
of those new French leaders from the professional and
educated class of whom I have spoken above as becoming
rapidly imbued with English ideas of government. There
-can be no doubt that in the ten years during which civil
government had been in operation a very considerable
change had taken place in the social and political attitude
-of the body of the people; and we must consider the main
factor therein to have been that part of the English ele-
ment with which the people were brought into daily contact.
The first occasion on which we find representatives of
these two sections of the population acting together,— on the
grand jury of 1764,— is one in which the French part is ex-
hibited in the light of a very easily hoodwinked or influ-
enced section, which discovers the real nature of its
action only through later outside inspiration. Early in 1766
we find in-connection with some difficulties concerning the

1 Marray to Shalbourne, August 20, 1765. Can. Arch,, B. 8, p. 1.
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quartering of troops at Montreal that the new attitude of
the French in protesting against the billeting upon them
seems to have been due to the instigation of the English
civil element, which for some time past had been on ex-
tremely bad terms with the military. The affair unmis-
takably shows among the French Canadians in that town
an access of intelligence, or at least of knowledge of the
non-military spirit of the English laws.! The language of
the memorial of the Quebec seigniors on behalf of Murray
in 1766* proves that even then there was associated with
the old subjects in their opposition to that governor a
number of the new, who are said for the most part to be
" slaves to their creditors.”® Of combined English and
French movements we have, however, very few traces.
We have seen above how the attempt at combined action
failed in regard to an assembly in 1773, and 'it is probable
that many other such fell through from similar causes.
Shortly after Carleton's arrival he writes in connection
with the Walker affair (an assault on an objectionable
magistrate which was the outcome of friction at Montreal
between the English civil and military elements), that the
Canadians are being led by the English into the seditious
practices of the other provinces in the belief that these
are "agreeable to our laws and customs,” and “are thereby
induced to subscribe sentiments very different from their
natural disposition.”* The degree of influence which the
English element had acquired over the French in this
short time is dwelt upon by Maséres, who contends that
in the event of an assembly being granted most of the
French Canadian constituences would choose English
representatives. And in the account he gives of an ap-
proach by some of the leading French of the town of
Quebec (of the professional class), to the English for the

1Can. Arch., Q. 3, pp. 122-70,
32 Rep. Can. Arch., 1888, p. 21.

3 See above, p. 292, note 5, concerning meetings of French Canadians.
4 Can. Arch., Q. 4, p. 40.
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purpose of joint action towards an assembly, the French
delegation is represented as admitting that even if the
greater share of the assembly be granted to the numer-
ical superiority of the French, the English will more than
make up by their superior knowledge and capacity for
public business.’

The vigor and modern character of the political methods
resorted to by the British party may be seen by Carleton’s
reference to a memorial against the new judicial ordinance
of 1770, in which he states that he was “really ashamed of
the manner in which I was informed many of the king's old
subjects had behaved, sending about handbills to invite the
people to assemble in order to consultupon grievances, im-
portuning, nay, insulting, many of the Canadians because
they would not join them.”* Similar methods are referred
to with regard to the movement of protest against the
Quebec Act, and the language used indicates a considerable
degree of success. As early as November, 1774, (i. e., six
months before the calling upon the people for armed
service revealed their real attitude), Carleton writes of the
upper classes of the Canadians that they “are not without
fears, that some of their countrymen, under the awe of
menacing creditors and others from ignorance, may have
been induced ” to join with the old subjects in their efforts
against the " oppression and slavery imposed upon them
[the Canadians; Carleton 'is quoting the representations
made to the peoplel, by those acts of parliament.” These
efforts will be discussed more fully in another place;® their
success proves, among other things, that in this crisis at
least the leadership of the people had fallen in very large
measure to the more advanced section of the English party.
At present it will be sufficient to point out that on the
whole, if we except the ineradicable hostility between the

1 Maséres, Additional Papers, etc., p. 21,
2 Can. Arch., Q. 7, . 89.
3 Below, chiapter VI,
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noblesse and the commercial English element (an hostility
which was not one of race), we certainly discover through-
out the period no signs of irreconcilable  discord and
difference of view or interest between the main French and
the main English population. It is true that the peculiar
attitude of the government towards the English element
imposed upon it the necessity of cultivating the body of the
people more than otherwise perhaps would have been the
case. But taking out the extremists on both sides we would
probably find that the average opinions as to the disposi-
tion of government and the laws were by no means so wide
apart as tlie makers of the Quebec Act supposed.
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CHAPTER III
THE PROVINCIAL GOVERNMENT.

A. General Status.

A full presentation of the conditions attendant on gov-
ernment in the province of Quebec throughout our period
is essential to any accurate estimate of general policy then
or later. It is therefore necessary to discuss some general
problems that lay at the basis of authority, and to describe
briefly the character and principles of administration pre-
vious to the Quebec Act.

The government of the province, not only during this
period, but also under the Quebec Act down to 1791, may
be described as that of a crown colony' without an
assembly. As no other such government existed contem-
poraneously among the older continental colonies, or had
existed since the first rude beginnings of government there,
we cannot turn to these for illustration.? But a clear idea
of the exact constitutional status of the province as it ap-
peared to the highest legal authority of the time will be
acquired from a study of Lord Mansfield’s famous judg-
ment of 1774 in regard to the island of Grenada.®? Grenada
and Quebec (together with East and West Florida), had
been on precisely the same footing with regard to the con-
ditions of acquirement and the constitutional documents that
had issued concerning them. Both had been long settled
French colonies, conquered by England about the same

1Using the classification of colonial governments into crown, proprietary and
popular, according to the method by which the governor was appointed.

3 We might perhaps except Georgia, 1751-4, during which time the province was gov-
erned directly by the crown. But as there was then also neither governor nor council,
and as when in 1754 these were appointed, an assembly came with them into existence,
it does not seem worth while to refer more directly to conditions there.,

3 Case of Campbell vs. Hall, 1774, Cowper’s or Lofft's Reports.
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time, and surrendered on conditions of capitulation very
nearly the same; they had been ceded permanently by the
same treaty under explicit statement of being affected by
the same stipulations;' and finally they had been grouped
together and made subject to precisely the same regulations
by the Proclamation of 1763. This proclamation had been
followed in the case of each by commissions to governors,
couched (so far as the present point is affected), in almost
precisely the same terms. The Grenada case turned on the
question whether the king, without the concurrence of
parliament, had power to make a legislative enactment
with regard to the Island subsequent to the date of the
above mentioned Proclamation of October 7, 1763, which
made known to all concerned, that as regarded the new
acquirements therein mentioned, he had “given express
power and direction to the governors of our said colonies
respectively, that as soon as the state and circumstances of
the said colony will admit thereof they shall with the
advice and consent of our said Council call and summon
general assemblies in such manner and form as is used in
the other colonies under our immediate government,” and
that he had given power to the governors, with the consent
of the councils and of the assemblies as so constituted, to
legislate for the provinces concerned. This is the material
instrument involved, though Lord Mansfield cites also
another subordinate proclamation of the same tenor, and the
commission to the governor by which he is given the power
spoken of; but whatever added force would come from this
last would also affect the province of Quebec to precisely
the same degree. Lord Mansfield’s conclusion is that,
while previous to the publication of these documents (i. e.,
previous to October 7th, 1763), the king alone, through the
legislative power over a conquered country given him by
the royal prerogative, could make any legislation concern-
ing the recent conquests consistent with the constitution,

1 See Houston, Canadian Documents, p. 64.
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he had by the publication of these instruments divested
himself of this power, and had voluntarily and irrevocably
granted to the new provinces a constitution under which
the legislative power over them could be exercised only
by a provincial assembly or by the British parliament. In
other words, the Proclamation of 1763 was a charter of
liberties granted to all who were or might become con-
cerned with the regions in question, granted for the express
purpose (as stated in it), of inducing them fo become so
concerned, and therefore, they having acted upon it, irre-
vocable without their own consent. The case in question
had reference to taxation; but evidently nothing depends
on this fact, for the decision of the chief justice is given
in general terms; “we are of the opinion that the King

had precluded himself from an exercise of the leg-
islative authority which he had before."”

The conclusion from this is that the Proclamation of 1763
must be looked upon as the Constitution of Canada through-
out the whole of this period, or up till the date at which
the imperial parliament first took legislative action con-
cerning the country;' and the result is therefore reached
that government without an assembly (i. e., government as
it existed down till the Quebec Act), was constitutionally
invalid, all legislation by the governor and council alone
being constitutionally void. This position cannot be
affected by any quibbling as to the exact terms of the
above mentioned instruments. It is true that the words of
the Proclamation in regard to the calling of an assembly
are, “as soon as the state and circumstances of the said
colony will admit thereof,” the governor and council being
apparently left judges as to when that might be; but we
do not find that any contention on this point was raised in
the Grenada case, or that Lord Mansfield, (who, it will be
remembered, was astrong assertor of royal prerogative and

1The {Quebec Act (14 Geo. III, c. 83, Sec. 4.) practically recognizes this, in begin-
ning with the express abrogation of the Proclamation and the subsequent commissions.



COFFIN—THE PROVINCE OF QUEBEC, 1760-76. 329

colonial subordination, and who therefore would undoubt-
edly have given full attention to any point which would
have enabled him to save the king’s authority from this
decided check), took anything but a mere passing notice of
these words. The words of the proclamation are “power
and direction to our governors:”' and that no argument can
be founded on the substitution, (probably unintentional
and in pursuance of official forms), for these in Murray’s
commission of the phrase “power and authority,” is shown
by an examination of the case of Nova Scotia some few
years previous,—an almost parallel case, the study of
which will I think strengthen my argument in every point.
The position of those settlers who in Nova Scotia claimed
the fulfillment of the promise of the full enjoyment of
English constitutional forms was, if anything, weaker than
in Quebee, for the fundamental proclamation under which
settlement had been invited, emanated not from the King-
in-council, but from the Board of Trade.? It promised the
prospective settlers that a civil government should be es-
tablished, “as soon aspossible after their arrival, whereby
they will enjoy all the liberties, privileges and immunities
enjoyed by His Majesty’s subjects in any other of the
colonies and plantations in America;” and the commission
of the governor, issued two months later, grants to him
" full power and authority, with the advice and consent of
our said council from time to time as need shall require, to
summon and call general assemblies . . . according to
the usage of the rest of our colonies and plantations in
America.” In conjunction with such assemblies he and
the council were to have full power of legislation, granted
in precisely the same terms as are used in the commission
given to Murray. And no provision is made, as none is
made in Murray’s commission, for legislative action with-
out such an assembly. It will be noticed that the phrase

1The italicising is mine.
2 March 7,1749, See Houston, Can. Documents, p. 7.
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used in the proclamation above, *as soon as possible after
their arrival,” is fully as indefinite as that quoted from the
other documents, and that the determining of the possi-
bility is apparently left to the governor. In this light he
and his successor chose to understand it, and without tak-
ing any step towards an assembly proceeded to legislate
with the council alone for six years. Finally, in 1755, the
attention of the Board of Trade was called to this state of
affairs, and it immediately submitted the validity of the
laws so enacted to the British crown lawyers, the attorney-
general at that time being the William Murray who after-
ward as Lord Mansfield delivered the judgment of 1774.
The answer was that, " the governor and council alone are
not authorized by His Majesty to make laws till there can
be an Assembly,”— an opinion which was not supported by
any arguments other than a reference to the king’s order
that government should be in accordance with the commis-
sion and instructions.! The Board of Trade immediately
proceeded to compel the governor (notwithstanding his as-
surances that the legislative authority of the governor and
council was not questioned in the province, and that very
great difficulties would attend the calling of an assembly),
to comply with the original promise, enjoining him more-
over to see that one of the first legislative measures of the
assembly should be the passing of an act of indemnity for
proceedings taken under the laws previously enforced.’
There is no reason to suppose that the conclusion I have
thus drawn from the highest legal opinion of the time is
affected by later instructions to the governors. To Murray
there was issued what Maseéres calls a “private instrue-
tion,” granting to him and the council, power “to make
such rules and regulations as shall appear to be necessary
for the peace, order and good government, taking care that
nothing be passed or done that shall in any wise tend to

1Houston, Can. Documents, p.18.
21b., p. 17.
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affect the life, limb or liberty of the subject, or to the im-
posing any duty or taxes.” Carleton’s commission in 1768
is accompanied by general instructions, of which the tenth
article is to the effect that, whereas he has been directed
by the commission “that so soon as the situation and cir-
cumstances of our said province will admit thereof, you
shall, with the advice of our Council, summon and call a
General Assembly,” he is as soon as possible “to give all
possible attention to the carrying of this important object
into execution;” but that, “as it may be impossible for the
present to form such an establishment,” he is in the mean-
time to make with the council alone such rules and regula-
tions as shall be necessary, under the same restrictions as
were imposed on Murray. These instructions of course
emanated only from the executive power, and it is hardly
necessary to further contend that as such they were, ac-
cording to Lord Mansfield, of no avail against the funda-
mental instruments discussed above. So long as the diffi-
culties in the formation of an assembly were not so great
as to occasion the entire suspension of civil government,
the power of the Home executive to delegate legislative au-
thority to the colonial one had no existence, for the sim-
ple reason that the former was not itself possessed of
any such authority. Difficulties such as existed in Quebec
had been pleaded by the government in Nova Scotia
thirteen years before in an exactly parallel case; but no
attention had been paid to the plea by the Crown lawyers
or the Board of Trade.

It is manifest, therefore, that the provincial legislation
throughout this period was in toto null and void. But this
does not quite dispose of the problems involved in the
matter; for, apart from the question of the legislative
competence of the Provincial government, the most
diverse opinions have been entertained with regard to the
laws legally subsisting throughout the period. The diffi-
culty is with the civil laws only, it being universally
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acknowledged that the criminal code accompanied the
conqueror without further enactment. But it was also
contended learnedly in many quarters, and it was the main
article of faith with the English-speaking party in the
province, that the fundamental imperial documents by
which civil government had been established were adequate
to, and had resulted in, the introduction of the English
civil law, if not in toto at least in the same degree as that
in which these laws were operative in the other colonies.!
It may perhaps be contended that this was the view, not
only of the “old subjects,” but also in the early official
world, and that the legislation whose validity has been dis-
cussed above was mainly intended only to provide adminis-
tive machinery or applications for laws already established
in bulk. The fundamental acts relied on for such an estab-
lishment were the capitulation of Montreal (and of the
province), September 8th, 1760, the Treaty of Paris, Feb-
ruary, 1763, and the Imperial Proclamation of October 7,
1763. It is necessary therefore to briefly consider these.?

The first of these documents is of a purely negative
character, Amherst replying to the demand that the Cana-
dians should continue to be governed according to the
custom of Paris and the laws and usages of the colony, by
the remark that they became subjects of the king. The

1The prevailing ideas in regard to the position of the colonies generally as to the intro-
duction of English law, are probably expressedin Knox’s Justice and Policy of the
Quebec Act, 1774, He states that English colonists take with them such statute law
only as, (of date previous to the starting of the colony), is applicable to their circum-
stances, or such of later date as expressly mentions the colouies. The result (he con-
tinues), is that the new colony is in most cases without laws, “and the magistrates
usually adopt the usages of the neighbouring colonies, whose circumstances and situa-
tion bear a near resemblance to their own; and by the tacit consent of the people to
their fitness they acquire the authority of laws; and things are conducted upon this
(though somewhat arbitrary) footing, until a legislature is formed; and then the laws
of the other colonies are taken as models; and with such alterations as circumstances
render necessary, they are enacted the laws of the new colony.” Itis interesting tonote
that Knox adds that this was the procedure in Quebec, the old laws of the colony being
adopted till the legislature could make new ones. If he refersto actual use this is prac-
tically correct ; but by no means so with regard to the actual legislative steps taken in
formal enactment. See below, chapter V, with regard to the province of Grenada.

3The pertinent parts are reprinted carefully in Houston, Can. Documents, pp. 32-T4.



COFFIN-—THE PROVINCE OF QUEBEC, 1760-76. 333

only bearing of the Treaty of Paris on the matter is an in-
direct one, Maséres contending that the phrase with regard
to the toleration of the Catholic religion, “as far as the
laws of Great Britain permit,” shows that it was the British
intention that these laws should be the fundamental rule
of government in the province. The intentions of the crown
are to be considered presently; meanwhile it may be con-
cluded that the Treaty of Paris, except with regard to the
criminal law, does not affect the legal point; unless indeed
it be considered necessary to combat the opinion that con-
quest and cession ipso facto make at once legal in the
conquered territory all the laws of the conqueror. But it
should be enoughon this point simply to refer again to the
opinion of Lord Mansfield (stated by him as a “maxim,”
the “justice and antiquity ” of which were “incontrovert-
able ”), that “the laws of a conquered country continue in
force till they are altered by the conqueror.”! The remain-
ing question then is this. Assuming as Lord Mansfield
does, that the king had up till the publication of the Procla-
mation of 1763 possessed general legislative power within
the limits of the constitution, were the English civil laws
introduced into Canada by that proclamation?

The proclamation declares that the king has by letters
patent under the great seal (i. e., by the governor’s com-
mission), “ given express power and direction” to the gov-
ernor to summon an assembly as soon as possible, in the
same manner as in the other royal provinces; that he has
granted to the governor, council and assembly, when thus
brought together, power, “to make constitute and ordain
laws, statutes and ordinances . . . as near as may be
agreeable to the Laws of England, and under such regula-

1 In Grenada judgment. See also his letter to Grenville, December 24, 1764, Grenville’s
Correspondence, II1, 476, Also reports of crown lawyers on Canada, 1766. There seems
no need of further discussing this; the curious are referred further to Blackstone, I, 107;
Clark, Colonial Law, p. 4; Bowyer, Universal Public Law,c.16; Burge, Commentaries
on Colonial Laws, I, 31; Halleck, International Law, p. 824; Lower Canada Jurist,
II, App. 1. For these references I am indebted mainly to Lareau, Hist. Droit. Can.
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tions and restrictions as are used in the other colonies;”
and that in the meantime “all persons inhabiting in or re-
sorting to our said colonies may confide in our Royal Pro-
tection for the enjoyment of the benefit of the laws of
England.” To which end power has been given to the
governor and council to establish courts of justice “for the
hearing and determining all causes as well criminal as
civil, according to law and equity, and as near as may be
agreeable to the laws of England.” The first part of this
gives a power the conditions of the exercise of which were
never realized, and which thus has no bearing on the
present question; but the second part, which claims to
provide for the temporary non-realization of these condi-
tions, and which directs the use of the laws of England “ as
near as may be" while at the same time giving no author-
ity to the provincial government directly to enact these
laws, would certainly seem to have been considered by its
authors at least as in itself sufficient to some extent for
their legalization or introduction. But even this would
appear not to have been the case. In response to an in-
quiry from Carleton concerning the putting into force in
Quebec of some English commercial law, the Earl of Hills-
borough, then secretary of state, replies (March 6, 176§),
that as one of those who had drawn up the Proclamation
of 1763,' he could state *that it had never entered into our
idea to overturn the laws and customs of Canada in regard
to property, but that justice should be administered agree-
ably to them, according to the modes of administering
justice . . . in this Kingdom;"” adding on the point in
question, that “it is impossible to conceive that it could
ever be His Majesty’s intention, signified either by the
Proclamation or by the Ordinance for the establishment of
Courts of Judicature, to extend laws of that particular and

1 He was then President of the Board of Trade. Horace Walpole refers to him at an
earlier period as “a young man of great honour and merit;” but his subsequent career
shows that he possessed little judgment or moderation.
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municipal nature to the colony, even if the intention had
been to have overturned the customs of Canada.”! A
further official indication of the intent of the proclamation
is found, nearer the time of issue, in the report of the
crown lawyers, April, 1766, on the legal condition of the
province. This, after strongly advising that the local
usages be left undisturbed, states as one of the main sources
of disorder in the province, the alarm taken at the procla-
mation of 1763, “as if it were the Royal intention, by the
judges and officers in that country, at once to abolish all
the usages and customs of Canada with the rough hand of
a conqueror rather than in the true spirit of a lawful
sovereign.”? Whatever this may imply it certainly refers
to the Proclamation, not as introductive of any law or
legal principle, but as at the most merely indicating an in-
tention, to be more or less gently and gradually caried out.
Finally Attorney-General Thurlow, in the Quebec Act de-
bates 1774, refers to the document as a crude production,
which “certainly gave no order whatever with respect to
the Constitution of Canada,” and asserts that it is an un-
heard-of and absurd tyranny to regard it “as importing
English laws into a country already settled and habitually
governed by other laws.” “This proclamation

was not addressed to the Canadians; . . . I would ask
from what expression it is, that either the Canadians can
discover or English lawyers advance, that the laws of Can-
ada were all absolutely repealed and that a new system of
justice, as well as a new system of constitution, was by
that instrument introduced.”?

Authoritative legal and official statements therefore sup-
port the lay judgment in the opinion that the general and
vague expressions of the proclamation could not be taken
as adequate to the overturning in whole or part of the

1Can. Arch., Q. 5-1, p. 344,
2Smith, History of Canada, 11, 27.
3 Cavendish, Report, pp. 24-37.
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ancient system of civil law, and the express introduction
of English, either common or statute. The province could
not be regarded in the light of a new colony, into which
the settlers brought with them a certain part of the
common law of the parent state; and hence it would seem
that the introduction of common law could not be effected
any more easily than that of statute. As to statute law,
public promulgation has always been essential to validity;
but no publicé.tion of any portion of that law was ever ex-
pressly made in the province.!

This discussion belongs, however, rather to the realm of
legal theory than to that of practical constitutional investi-
gation. For the validity of the legislation in question re-
mained unchallenged either in the province or at home, and
no hint of an indemnity for the acts committed thereunder
is to be found in any of the discussions connected with the
Quebec Act. We have official references now and then to
individual ordinances as overstepping the legislative au-
thority, and a few are disallowed by the home government
apparently on this ground; but no general objection seems
to have been made then or at any time thereafter to the
exercise of the legislative power. Nor, stranger still, have
modern writers on this period, even those occupying a
legal standpoint, taken adequate note of these funda-
mental considerations; a neglect which must be my excuse
for the extent to which I have gone into them.

11t is to be noticed in this connection that the general supposition among the English
in the province in the earlier years, as to the introduction of Englishlaw, was based,
not on the proclamation alone, but mainly on the ordinance of September 17, 1764; the
inference being that this ordinance was considered necessary to the completing or en-
forcing of the work of the proclamation. Carleton writes to Shelburne, December 24,
1767, that the whole French constitution and system of law and custom “in one hour we
overturned by the Ordinance, . . . and laws ill-adapted to the genius of the Can _
adians . . . unknown and unpublished, were introduced in their stead.” It has
been shown above, however, that this enactment was necessarily null and void, asan
overstepping of the power of the legislator, See Lareau, ITist. Droit. Can., II, 39-53,
for discussion of this matter.
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B. General Administration.

It is of course not possible here to enter into any inves-
tigation of the constitutional functions at this period of
colonial administrations in general, or of this one in par-
ticular. My object is simply to indicate generally the
lines and limits of practical conduct, with special reference
to the peculiar conditions of the province. Such a state-
ment must be taken in close conjunction with the investi-
gation of general policy to which the succeeding chapter
is devoted, and especially with the analysis of Commissions
and Instructions there attempted.

Murray’s commission as governor (1764), invested him,
apart from the Council, with the following powers and
duties:

a. Keeping and using the public seal.

b. Administering required oaths to all other public
functionaries.

c. A negative voice in both council and assembly and
the power of adjourning, proroguing or dissolving the
latter.

d. Appointment of ecclesiastical officers.

e. Pardoning or reprieving of legal offenders, so far as
that power was delegated to colonial officials.

f. Certain military powers in time of war.

These seem to be the usual powers, and we need not
delay on them, except to notice that the military authority
granted Murray was purely a militia one (that is to say, of
the extent usually granted), notwithstanding the fact that
he represented with some force® the necessity of a different
regulation on account of the peculiar position of Quebec.
The representation was of avail later, for the supreme
military command in the province (i. e., over the regular
troops on all occasions, as well as over emergency forces
in time of war), was practically joined to the civil in 1766,

1To Halifax, October 15, 1764, (Can. Arch., Q. 2, p. 206.)
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and formally so in 1770. Other changes were made later
in the position of the governor, concerning which it is
necessary to here make only the general statement that,
with the military modification, the result was to place the
English governor much more nearly in the place occupied
by the old F'rench one.

In regard to the council apart from the governor, and
the relation between it' and him, I find that during the
most of the period, the conditions (defined in the gov-
ernor’s Instructions), were practically identical with the
contemporary ones in the older crown colonies.! The
phrase used constantly in regard to the relations between
the council and the governor in the carrying on of joint
duties, requires the governor to act with its “advice and
consent.” Tbhis position of the council is defined by
Maseres as one of “advice and control;” but how far the
element of control really entered depended largely of course
on circumstances and individuals. How far it could be
eliminated under a strong hard may be conjectured from
the fact that the governor was by his commission generally,
if not always, invested with an unlimited veto power on
all legislation, and that the carrying out of executive
measures rested almost entirely with him. He had, more-
over, on what he might choose to regard as emergencies,
power of suspension from the council; besides being in the
province the dispensor of gemeral governmental favours,
and in most cases the only effectual medium of access to
the home administration.? An examination of the council

1See instructions to Sir H. Moore, governor of New York, issued November 27, 1763.
Or for the Province of Georgia, about the same time. The latter province, in itslate
establishment as a erown colony, and the presence on its borders of far-reaching tribes
of Indians, a source at once of danger and of profit, occupied in the southern system of
colonies a position analagous to that of Quebec in the northern.

2 How ineffective the *“control” of the cduncil practically proved in Quebec is tacitly
acknowledged by Maséres himself in his later recommendations of such changes in
formation and maintenance as would protect it against the governor. In a close exam”
ination of the council records throughout the period, I have discovered only one instance
where the official language (and I am not unmindful of the untrustworthiness in such
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records leaves with us the impression on the whole of a
body so docile as to present no obstacle to the will of such
a man as Carleton. Abridged as the latter’s power really
was, he was able to rule more autocratically than even Mur-
ray. But that this was not the intention of the home au-
thorities may be conjectured from the changes in his in-
structions; and we shall see later how after the Quebec Act
a more decisive intervention was made in favour of the
council.

The council had no stated times or conditions of meeting,
the available members being apparently called together as
occasion arose. The full list comprised twelve names, and
the personnel was subject to constant change, only three of
the original dozen remaining in the province at the close
of the period. Temporary appointmeuts had to be comn-
stantly made, and June 22, 1773, the lieutenant-governor
writes that no meetings had been held for the last three
months of 1772 for want of a quorum. During the admin-
istration of Murray we have no details of the council pro-
ceedings. This seems due to neglect on the part of the
colonial office in not requiring reports;® for references else-
where leave no doubt as to the fact of meetings or the
keeping of minutes. The first full report is in 1766, and

connections of official wordings), supports the theory as to the power of the council ; and
in that instance, if control were really exercised, it can be shown to have been most
probably caused by exceptional circumstances. Carleton’s attitude toward his council
may be judged from his assertion of practical independence soon after his arrival, in re-
gard to an instance where he had expressly convened only a portion of it. Anditisto be
remarked that his conduct on that occasion was not censured by the home authorities.
(See Can. Arch., Q. 3, pp. 259-70.) A few months later he dismissed two of the council on
his sole authority. His representation of this matter also proved satisfactory to the
home government, which paid no attention to the plea of the aggrieved members, that
“the independence of His Majesty’s council, not only of Quebec, but in every other
province, seems interested in this event.” (Can. Arch., Q. 4, p. 40; pp.198-239, 247.) This
is the only instance of the dismissal of councillors met with. Murray’s relations with
his advisors seem to have been amicable throughout.

1 A neglect which I have frequently noted, and which I shall emphastze elsewhere as
steadily marking the home administration with regard to Canada down almost to the
Quebec Act.
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from this time down we have regular accounts of proceed-
ings.!

In comparing the English council down to the Quebec
Act with the council under the French régime, we find at
first sight a close resemblance in composition. The French
council in the last stage of its development, (i. e., from the
beginning of the 18th century), consisted, keside the gov-
ernor, intendant, and bishop, of the same number of ordin-
ary councillors (12), appointed, and apparently removable,
in the same way. If we regard the English governor as
representing the bishop, and the English chief justice and
governor as dividing between them most of the functions
of the intendant, (not indeed a very accurate supposition),
we may look upon the councils as practically identical in
composition. But in considering the respective spheres of
action, we discover very notable differences; differences
which for the general purposes of government made the
English council a very much more important body. In re-
gard to legislative functions the French council had power
only in cases not provided for by the established Coutume
de Paris, the royal edicts, or the ordinances of the intendant
(the last especially affecting all parts of the life of the peo-
ple); while in ordinary executive work its powers were again
much narrowed by the great range of the same official, whose
prerogatives were always jealously defended and exercised.
On the other hand, in judicial matters the French council
seems to have had a much wider sphere than the English,
and to have acted within it much more constantly and
vigorously. So much so indeed that there can be little
doubt that it was intended finally to be restricted, so far as
the peculiar circumstances of the colony should render ad.

1 No definite instructions are found as occasioning this change, and it would seem
that none such are to be found contemporaneously in regard to the other colonies.
Carleton had doubtless, however, received directions of some kind before entering on
the government, and the 80th Article of his Instructions of 1768 require him, ‘“upon all
occasions to send untous . . . a particular account of all your proceedings and of
the conditions of affairs within your government.” This direction does not appear

2in the instructions of 1775 or 1778, though full minutes continued to be sent.
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visable, to much the same sphere of activity as that
allowed to the old parliaments of France. Within these
limits it seems to have been a much more vigorous, though
much less harmonious body than the English council,
either of Quebec or of the older colonies. It met weekly,
worked with dispatch, and made its influence daily felt in
every part of the province. It was by no means under the
control of the governor, and was always split up into two,
and not unfrequently into three, factions; a want of har-
mony, however, which does not seem to have seriously
affected the satisfactory execution of its main work.

In considering the actual legislation of the period we find
the more important ordinances to be aboutforty in number,
of which more than one-half were passed under Murray’s
administration, or in the first two years. The main sub-
jects treated are as follows: The judiciary (9 ordinances);
the currency (3); regulation of retail trade, including
markets (14); relations of debtors and creditors (3) ; police
regulations (3); registering of-lands, etc. (1); highways (1);
protection against fire (3). Measures of an exceptional
character provided for the ratifying of the decrees of the
courts of justice during the preceding military period, pre-
vented anyone leaving the province without a government
pass, forbade the selling of liquor to the Indians, made
temporary provision for billetting troops in private houses,
and imposed a fine for being more than three months ab-
sent from public worship. Much of the commercial legis-
lation is decidedly paternal in tone. The ordinances of the
first part of the period are as might be expected somewhat
carelessly drawn. One has an ex post facto clause; another
mixes together in the same enactment two apparently
utterly unrelated regulations; a third describes and pro-
hibits a serious offence without stating any penalty. In most
cases fines are the only punishment, but in three ordinances
(which are not noticed as repealed, and were therefore evi-

dently considered as law through the whole period), the
5
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penalties include imprisonment up to one month, though
the instructions debarred provincial legislation from affect-
ing the liberty of the subject. In three others (two of
which were disallowed, apparently on this ground), con-
viction could be secured by the oath of an informer, who
got half the fine. It is evident, in short, that the ap-
prentice work of the council was not guided by any par-
ticular directions from home. Such directions were,
however, issued to Carleton in 1768, and the legislation we
have subsequently is apparently devoid of such objection-
able features. The minutes of council show the ordinances
to have been framed with very considerable care and delib-
eration,’ following the lines of English parliamentary
practice. In most cases, however, the number of council-
lors present is merely a quorum or less than one-half the
whole.? The ordinances seems from the beginning to have
been published in both French and English, but it was not
till 1768 that the prior submission of the French translation
to the inspection of the council was made necessary before
publication. As to the occasion and manner of the initia-
tion of legislation we have few particulars; but in one in-
stance (February 16, 1768), we find an ordinance called
forth by the submission to the council through the chief
justice (an ex-officio member of it), of a presentment of the
grand jury in the supreme court; while in another case
(April 24, 1769), it seems to have been occasioned simply
by the representation of a Quebec magistrate.® Petitions
were no doubt very frequently the basis of action. The

18ee (e. g.) the procedure in the case of the ordinance of February1, 1770, for the re-
form of the judiciary. Ata council meeting of August18, 1769, a committee is appointed
to report concerning complaints on the subject. The report appears September 14, and
on being approved, the attorney general is ordered to prepare an ordinance embodying
its recommendations. The draft of this is submitted at the next meeting (January 10,
1770), is referred to a committee, and returned by it February Ist, with an amendment.
The amended ordinance is ordered to be translated into French, and on the translation
being approved of at the next meeting, (February 14), the two versions are ordered to be
immediately promulgated.

2 The Quebec Act ordered that legislation should require a majority.
. 38ee Can. Arch., Q. Minutes of council of above dates.
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manner of publishing ordinances was at first by public
reading in the towns on beat of drum, followed by printing
in the Quebec Gazette. A few months later this was sup-
plemented by an order that all curés should read to their
congregation after Sunday services all government meas-
ures So published.

The multifarious forms of the council’s executive activity
can be as easily imagined as they would be tedious to
enumerate. Its main and regular functions were the grant-
ing of lands, the establishment and maintenance of means
of communication, the regulation of trade and manufactures,
the appointment and supervision of judicial and local offi-
cials, the examination of public accounts, and the consider-
ation of complaints against public officers. It acted in
important matters by means of committees and much of its
time was expended in the examination of petitions.
General measures, aside from ordinances, were known as
Proclamations or Advertisements, and seem at times to
encroach on the properly legislative sphere; at least it is
difficult to see the distinction between matters provided for
in some of them and other matters which were clothed
with the dignity of an ordinance.’

The judicial functions of the governor and council, (regu-
Jated by the governor’'s instructions), were the ordinary
ones of the supreme colonial court of appeal, and do not
require close discussion. I have spoken above of the cor-
responding powers of the French council as being very
similarly exercised, but, through the greater range of
appeal, as much more closely and constantly touching
the people, even making allowance for the fact that the
English council was not hampered by a parallel jurisdic-
tion such as that of the intendant. The instances of judi-
cial action on the part of the latter at any part of the

1 Noneof these instruments appear after 1768. Many of them were simply the re-issue
under the colonial seal, of general or special acts of the home executive.
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period are few in number,' there being none under Murray’s
administration. Notwithstanding one dubious incident,?
the council’s judicial activity seems tohave been beneficial.
Its application of English constitutional principles, and
the thoroughly English spirit of its procedure, are illus-
trated by a case in 1767 which seems at first sight a direct
overstepping of its jurisdiction.® But that it was not given
to vexatious or illegal interference with the courts is
shown not only by the rarity of such cases, but also by the
record of a couple of instances in which appeals were dis-
missed as not cognizable. Nevertheless, a general ov’:er-
sight seems to have been kept on the judiciary, especia"‘lly
in its lower stages. As a striking illustration we may
notice here the action taken on receipt of well founded
complaints against many of the justices of the peace of the
District of Montreal in 1769,— complaints which a few
months later were more fully met by an ordinance greatly
curtailing the power of the justices. In the meantime,
and almost immediately on receipt of the complaints, a cir-
cular letter was addressed to the offending magistrates, in
which the conduct complained of was censured in the
strongest terms, and particular directions were given as to
the method of amendment.

C. Judiciary. Civil Service.

The commission issued to Gov. Murray in 1763 granted
him power, in conjunction with the council, “to erect,

1This is mainly due of course to the restriction of civil appeals to cases involving a
high money value (£300).

2This was a case of the reversion by the council of a judgment of the court of common
pleas. Appealed to the crown, (the only such appeal of the period), the Privy Council
decided, (after a delay of four years), to uphold the original court. But to the conse-
quent order the provincial council seems to have paid slight attention; for in 1774 we find
an apparently well-founded complaint to Dartmouth from the original appellant in the
case, to the effect that though the decision of the Privy Council had been transmitted to
Quebec, the governor and council had taken advantage of a technical difficulty to refuse
all reparation. The case seems from first to last a reversion and denial of justice. (See
Can. Arch., Q. 10, pp. 94-104).

3 See Can. Arch., Q. 4, p. 230.

4 See full details in Rep. Can. Arch., 1890, p. xvii, and following.
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constitute and establish such and so many courts of judi-
cature and public justice” as should be found necessary,
these courts being declared by the previous preclamation
of October, 1763, to be for the “hearing and determining
all causes as well criminal as civil according to law and
equity, and as near as may be agreeable to the laws of Eng-
land.” The institution of the judiciary in accordance with
the powers then given was through the provincial ordi-
nance of September 17, 1764, which remained for the most
part the basis of the administration of justice throughout
the whole of the period. Its main provisions were:

1st. Establishment of a superior court, or Court of King’s
Bench, presided over by a Chief Justice, “ with power and
authority to hear and determine all criminal and ecivil
causes agreeable to the laws of England and to the Ordi-
nances of the Province.” To sit twice a year at Quebec,
with the addition of a court of assize and general goal de-
livery once a year at Montreal and Three Rivers. Appeal
could be made to governor and council.

2nd. Establishment of a Court of Common Pleas, to de-
termine all cases concerning property above value of £10,
with appeal to King’s Bench concerning £20 or upwards,
and to council directly for £300 or more. The judges “to
determine agreeably to equity, having regard nevertheless
to the laws of England, as far as the circumstances and
present situation of things will admit, until such time as
proper ordinances for the information of the people can be
established by the government and council agreeable to the
laws of England:” but “the French laws and customs to
be allowed and admitted in all causes where the cause of
action arose before October 1, 1764.”

3rd. Establishment of justices of the peace in the dif-
ferent districts, with power to each in his own district “to
hear and finally determine in all causes and matters of
property” not exceeding £5, and to any two to do the same
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up to £10. Three were to be a quorum, with power of
holding quarter sessions and determining up to £30, with
appeal to the King’s Bench, while two of the body were to
sit weekly in rotation in the towns of Quebec and Montreal.

I have elsewhere spoken of the marked English charac-
ter of this ordinance and of the manner in which it was
received in the province.! There are no traces of refer-
ence to the old French judiciary, and apparently the only
indications that the legislators were aware that the com-
munity for which they were legislating wasnot an English
one, are the concessions as to the use of French proced-
ure and law in causes begun before October 1, 1764, the
admission of French Canadians to juries in the King’s
Bench, (apparently not in the Common Pleas), and the ad-
mission of Canadian lawyers to practice in the Common
Pleas, (apparently not in the King’s Bench). I shall else-
where detail the extension of these privileges by instruc-
tions from home; instructions which it will be remembered
did not come into effect during Murray’s administration.
The only other judiciary enactment of importance under
Murray is an ordinance of March 9, 1765, by which all
juries were directed to be in future summoned from the
province at large without regard to the vicinage of the
action or crime. This remarkable interference with one
of the fundamental principles of the jury system seems to
have been occasioned by temporary circumstances, and was
remedied by Carleton very soon after his arrival in the
province.?

1To whatalarge extent the legislators believed that they were introducing English
law by this ordinance is shown by the amending one of November 6 following. For later
opinions as to it, see Carleton, December 24, 1767, (Can. Arch., Q. 5-1, p. 316}, and Reports
of the Board of Trade, 1765, 1766, (Can. Arch., Q.3, pp. 53, 171.) See also above, p. 336 note.

2 See also ordinance of November 6, 1764, for “‘quieting people in their possessions.”

2Ordinance of January 27, 1766. This ordinance was approved. It should be consid-
ered in connection with that interference with the jury system in Massachusetts, which
called forth the protest of the Massachusetts assembly July 8, 1769, against measures by
which ““ the inestimable privilege of being tried by a jury from the vicinage . . . will
be taken away from the party accused.” (4 Amer. Arch., I.,24.)



COFFIN—THE PROVINCE OF QUEBEC, 1760-76. 347

The instructions to Carleton of 1768 imply no change with
reference to the judiciary, and taken literally would indeed
intimate an intention of remaining closely by the English
law and procedure. But that this was due simply to the
careless following of old official forms is shown by later
transactions. For not only was such an idea disregarded by
the governor in his general policy, but the first important
judiciary ordinance of his administration (February 1, 1770),
is a direct abandoning of English institutions and a very
considerable step toward the adoption of French. The
ordinance was occasioned by that oppressive conduct on
the part of justices of the peace in the district of Mont-
real which has been already mentioned, and had been pre-
pared after an investigation by a committee of the council
with the Chief Justice at its head, and an attempt to remedy
matters by a letter of censure to the offending justices.
There seems no reason to doubt the necessity and justice
of the ordinance.! That of 1764 had given to the justices a
power of final determination in matters of property far ex-
ceeding that ever exercised by similar magistrates in Eng-
land (who, as the committee of council pointed out, were
of a much more influential and disinterested class); and
even this large power had been by some constantly over-
stepped and exercised in a most wantonly oppressive
manner. Accordingly all jurisdietion (either singly or
jointly), in matters of private property was now taken
away and mainly transferred to the Common Pleas, the sit-
tings of which were greatly extended and for.which in
such cases a definite line of procedure was laid down. The
ordinance is also marked (as the old subjects complained),
by the discretionary power granted to the judges. This,
and the provision that the new jurisdiction given to the
common pleas could be exercised by one judge (acting evi-
dently in a summary manner), together with the prohibi-
tion of imprisonment and sale of lands in cases of debt,

1See Rep. Can. Arch., 1890, pp. xvii-xx, 1-9,
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are distinctly French features, and mark the measure as a
considerable step towards the restoration of French pro-
cedure in civil matters. That this was intended is shown
by Carleton’s explanation when transmitting it home; he
says plainly that its aims were the “reducing the justices
of the peace to nearly the same power they have in Eng-
land,” and the “reviving part of the ancient mode of ad-
ministering justice in the Province.”! And that it was so
regarded by the general public is evident from the vigor-
ous and numerously signed memorials against it from the
merchants of Quebec and Montreal; representations which
cannot be disposed of, as Carleton tries to do, as merely the
angry and hungry voice of the dispossessed justices.? For
the 'objections raised are not against the depriving of these
justices of their ill-used power, but against the unusual
and inadequate character, (in the opinion of the memorial-
ists), of the substituted procedure. The ordinance was
approved by the home government without delay and with-
out any remark on its inconsistency with the instructions
of 1768. It was a fitting prelude to that article of the
Quebec Act which enacted that “in all matters of contro-
versy relative to property and civil right, resort shall be
had to the laws of Canada as the rule for the decision of
the same.” ?

I have discussed elsewhere the questions connected with
the dispute regarding the validity in the province of French

1Can. Arch., Q. 7, pp. 7,89. For ordinance see p. 12, and for British memorials, p. 95.

3Tt is to be repeated that the English party had protested strongly in 1764 against the
great powers now taken from the justices.

3 It should be noted that the only complaints that appear throughout the period on the
part of the French Canadians with regard to the administration of justice, (apartfrom
the matter of fees), are those remedied by thisOrdinance. And the justices whose acts
are complained of had not only been entrusted with powers greater than English law
granted in the mother country, but had abused even these. No argument, therefore, can
be drawn from the matter to show that the Canadians here displayed hostility to Eng-
lish law or judicial methods. Butit mustof course be conceded that the incident could
not have had a favorable effect upon them; the effect probably was to confirm and con-
tinue the avoidance of the courts. The abuse had been fully removed, it should be
olearly noted however, four years before the Quebec Act,
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and English law; and it is well to bring here the considera-
tion of the more practical and even more obscure problem
as to the laws actually used throughout the period. This
is one of the most important of the questions connected
with the introduction of English institutions; and it be-
comes of even more immediate interest from the standpoint
of the policy and effects of the Quebec Act. One of the
main bases of both the arguments for and the later oft-
expressed approval of that measure, was the belief that
the establishment thereby of the French civil law and pro-
cedure, as relieving the French Canadians from the griev-
ious oppression of a foreign code, would be and was most
effective in so inspiring them with gratitude as to keep
them loyal to the British connection. We shall see later
that they were not loyal; we have now to consider whether
the Quebec Act could really be expected to have the effect
attributed to it. And so far as the present matter is con-
cerned, it will be found that the French Canadians were
not suffering from legal oppression in any sense, and that
therefore they could not and did not experience with the
Quebec Act any sudden or marked relief. Gratitude, or an
enlightened view of self-interest in connection with the
measure influenced only classes and individuals who did
not need the additional reason for preferring the imperial
to the revolutionary connection; the mass of the people
perceived no such change of conditions as to form an off-
set to other very clearly discerned and most unpopular
parts of the enactment.

That this is a totally different enquiry from the previous
one as to legal validity we very soon discover. For a slight
investigation shows that neither the governmental nor the
popular opinions (at least among the “old subjects "), as to
the laws which were strictly valid, very much affected the
action of the great body of litigants, and that throughout
the period the administration of civil justice was in a state
of compromise and (from the legal standpoint), hopeless con-
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fusion. Even the governmental opinion and practice on the
point were sadly at variance, especially-in the latter part of
the period. Neither Murray nor his advisers seem to have
been troubled with any doubts as to the validity in the
province of all English common and much English statute
law, or of their own legislative competence, within certain
limits as to penalties, to further apply that law to any ex-
tent that might seem desirable. Whether they considered
themselves, in the various specific ordinances, to be mak-
ing English law valid by express enactment of it, or to be
merely regulating the machinery by which the law, already
in force through the fundamental documents on which the
civil government rested, was to be put in operation, is not
a matter of importance; I need ouly refer again to the
language of the ordinance of September 17, 1764, in regard
to the legal principles which were to guide the courts.!
These provisions remained in force throughout the whole
period, legally affected only by the slight compromises
shortly to be mentioned; for even the ordinance of 1770,
which was intended radically to amend that of 1764, and
which was passed by a governor and council fully con-
vinced that French civil law was about to be re-established,
and fully in sympathy with the movement, makes no at-
tempt whatever to anticipate events. And it is also to be
noticed that up to 1770 the justices of the peace had
authority to exercise the very large civil power which it
was the object of that ordinance to take from them, accord-
ing to a form of commission unmistakably based on the
English law, directing the recipient to act "according to
the laws and customs of England, or form of the ordinances
and statutes of England, and of our Province of Quebec.” ?

Even in these commissions, however, there are indications
of that policy of compromise and withdrawal in regard to
English law which was one of the guiding principles of

1See above, p. 345.
3 8ee Maséres, Commissions, pp. 135-8
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Carleton’s executive administration; it is further manifest in
many ways that Murray had also pursued this policy more
or less from the very first. We find in the fundamental
judiciary ordinance of 1764 provision made that in the
court of Common Pleas the French laws and customs shall
be admitted in all causes between French Canadians “ where
the cause of action arose before October 1, 1764;” and in
an amending ordinance a few weeks later, entitled “ An
Ordinance for quieting people in their possessions,” it is
ordained that until August 10, 1765, the tenures of lands
granted before the conquest and all rights of inheritance
in the same, should remain as they had been under the
French “ unless they shall be altered by some declared and
positive law.” No such law was ever enacted, and thus it
will be seen that even for those who maintained the valid-
ity of the provincial legislation, the legal side of the posi-
tion assumed a very confusing and indefinite aspect.! Cer-
tainly the popular opinions as to the bounds of valid law
were of the most diverse and clashing forms, and the in-
definiteness and perplexity thus created was one of the
chief grievances of the period. The confusion of opinion
and practice on these points is referred to by Thurlow in
the Quebec Act debates as beyond all description; another
speaker asserts that this confusion had never been so great
as at that time (1774). Lord Lyttleton in his " Letter to
the Earl of Chatham on the Quebec Bill,” (1774), draws a
striking picture of the almost anarchical state of things in
the province,— a picture which is of interest mainly as
showing how matters were presented to the English
public.®? For that it must be a greatly exaggerated one is

1See Carleton’s evidence, 1774, as to the confusion in laws of property. (Cavendish,
R_epo'rt.) :.

2 Which is to be expected from the increasing divergence between the practice and
policy of government and its constitutional and legal bases of action.

3 The letter is in defense of the Bill. It asserts thatin Canada ‘‘ the French laws pre-
vailed alone till 1764, when the English laws got a footing. The governors and officers of
justice [were] always doubtful which to take for their guide, sometimes preferring the
English, sometimes the French laws, aseach seemed applicable to the case before them.
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shown by several reflections. It was in the first place the
interest of the government party, as upholding the Quebec
Act, to give a strong impression of the bad state of things
in Canada; the opposition on the other hand denied the
state of chaos represented. It will be remembered, more-
over, that a state of things which to lawyers in England,
acquainted only with the imperfect and contradictory docu-
ments on which government had been constituted, and with
the complaints of partisans, might seem confused and
dangerous to the last degree, in the peculiar state of
Canada was not likely to prove so fatal. The condition of
things here described would seem certain to paralyse all
energy and prevent all progress in the province; but we
do not find in fact these results. Industry and enterprise
were undoubtedly much hampered; but yet the only de-
partment of commerce that did not largely increase was the
fur trade, and this was injured and impeded not so much
by the confusion of law that prevailed in Quebec as by the
want of all law in the regions outside its jurisdiction.

How then was the province preserved from the natural
consequences of the confusion and uncertainty that cer-
tainly did exist? Partly from the fact that on the basis of
a compromise system initiated by the government itself,
and more than connived at in the courts, litigation con-
tinued to be conducted chiefly according to the old laws;
mainly perhaps because the mass of the people resorted
but slightly to the established courts. I have shown above
that during the military period the French law and
customs seem to have been closely followed wherever they
could be discovered. A close study of the later period
leads to the conviction that, in at least all matters affect-
ing private property (i. e., in almost all the matters in re-

One year a proclamation, another year an instruction to a governor, another year a local
ordinance, changed the principle and varied the course of their judiciary proceedings.
In this fluctuation no man knew by what right he could take or give, inherit or convey,
property ; or by what mode or rule he could bring his right to a trial” (Pamphlets, Can.
Archives, Vol 62.)
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