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REFORM OF FEDERAL CRIMINAL LAWS

Part III—Subpart B

Policy Questions

TUESDAY, MARCH 21, 1973

U.S. Senate,
Subcommittee ox Criminal Laws and Procedures

OF THE Committee on the Judiciary,
Washington^ D.C.

The subcommittee met, pursuant to notice, at 10:10 a.m., in room
^-2-2^ Xew Senate Office Building-, Senator Roman L. Hruska pre-

siding.

Also present: G. Robert Blakey, chief counsel, Malcolm D. Hawk,
minority counsel ; Robert H. Joost and Kenneth A. Lazarus, assistant

counsels; and Mabel A. Downey, clerk.

Senator Hruska. The hearing will come to order.

This morning the Subcommittee on Criminals Laws and Proce-

dures meets to continue hearings on the third phase of its inquiry

into revision of the Federal criminal laws.

The hearing today and those which will follow are addressed to

the policy questions presented by the proposed code prepared by
the Xational Connnission on Reform of the Federal Criminal Laws.
We have a distinguished list of witnesses this morning. I regret

to announce, however, that the press of Senate business this after-

noon regarding the equal rights amendment will require us to com-
plete these hearings this morning, but this acting chairman will be
willing to sit as late as a quarter to one, if necessary, to get that

job done. We have several very excellent witnesses, but only about
two and a half hours. I must therefore ask that each presentation,

including questions, be limited to one-half hour per witness. There
is, of course, no limit to the length of the written statements that

may be inserted into the record. I am sure, also, that questions

raised may be pursued by correspondence and, if necessary, exchange
of more than one letter each way.

I must also regretfully announce that the 2 days of hearings that

were to follow this morning may have to be postponed until an-
other date. The hearings tha^t the full committee are holding on
the ITT matter and the Kleindienst nomination, may make it im-
possible for the subcommittee to sit. The date for the postponed
hearings will be announced as soon as possible.

However, there is some chance that we may be able to sit to-

morrow. The information I got earlier this morning is that we will

(1393)
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not have a resumption of tlie full committee session tomorrow morn-
ing. We shall have to see how that situation develops.

I have been asked to extend the greetings and the regrets of

Senator McClellan, the chairman of the subcommittee. He is absent

on official business, and very necessary business, and asked me to

take the duties of chairman under my care for the day.

Our first witness this morning will be Mr. Vincent Broderick,
appearing in behalf of the New York County Lawyers Association.

Mr. Broderick, you have submitted a statement to the subcommittee,
and the statement will be put in the record in its entirety. You
may proceed now as you wish to present the evidence, either by
outline or highlighting, or reading as far as you can get within 30
minutes.

(Prepared statement of Vincent L. Broderick follows:)

Statement of Vincent L. Broderick

My name is Vincent L. Broderick. I am Chairman of the Committee on
Federal Legislation of tlie New Yorli County Lawyers Association. I submit
lierewitli, and request that tliere be included in the record of this hearing, a
report prepared by the Committee on Federal Legislation with respect to the
proposed new Federal Criminal Code.

This morning I should like to discuss briefly certain of the comments in
the committee report I am submitting. In this discussion, I shall draw upon
my background, which includes past service in both federal and municipal
law enforcement contexts—as Chief Assistant United States Attorney for the
Southern District of New York and, briefly, as United States Attorney for
that District ; and as Deputy Police Commissioner and Police Commissioner of
the City of New York.
We strongly support the recodification of the Federal criminal law. The

process of recodification mandates a thorough review of the entire pattern of
the federal criminal law. Such a review is valuable : the federal criminal law,
like all legislatively enacted law, has had a tendency simply to grow, as Con-
gress has moved to deal with particular problems, and imbalances and in-

equities have inevitably appeared. Such a review makes it possible, among
other things, to consider the basic functions of the federal criminal law, and
to require that the provisions of the revised federal criminal code conform
to those basic functions.
Thus the Committee on Federal Legislation of the New York County Lawyers

Association applauds the efforts of the National Commission on Reform of
Federal Criminal Laws and. with certain reservations, the product of those
efforts. We are happy that the .subcommittee on Criminal Law and Procedures
of the Committee on the Judiciary is holding these hearings and is giving such
careful thought and attention to the proposed new Code.
We believe that there are certain serious problems with the Code as pro-

posed. These problems have been delineated in the report which we have sub-
mitted : through careful draftsmanship they can be eliminated, and we urge
that they should be eliminated.

Let us first consider the basic purpose to be served by the federal criminal
law. It is not the preservation of municipal tranquility : this is a function of
local law enforcement, operating under local or .state law. The basic purpose of
federal criminal law is. it seems to me. a) to protect the public in those areas
where local or state law by its very natiu'e cannot or does not reach: and b)
to maintain the integrity of the processes by which federal law, where appli-
cable, has its effect.

Thus federal law is necessary to protect the public against fraud where
mails or interstate facilities are used ; to prevent fraud and unfair practices
in the securities markets: to protect the national security: to protect foreign
relations against harmful activities : to prohibit the dissemination to the
public of impure food and drug products, and to prevent the unregulated
distribution of dangerous drugs : and finally, to protect the public against
criminal activities which are not limited in their .scope to local political areas,
i.e., organized crime. It is necessary that, in providing adequate protection to
the public in these areas, the processes of federal law enforcement also be
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safeguarded by adequate and effective laws—'for example, laws against tam-
pering with the administration of criminal justice.

Tlie basic problem which I see with the revision of the federal criminal

code as proposed by the National Commission on Reform of Federal Criminal
Laws is that it appears to have been drafted with continued reference to

state penal laws, which have their roots in the problems of municipal law en-

forcement, and thus many of the recommendations for a revised federal crimi-

nal code are predicated upon inappropriate premises.

AVhether or not I am correct as to the misplaced emphasis upon predicates

in the municipal law enforcement area, many invaluable and necessary legisla-

tive provisions which facilitate effective federal law enforcement under present
conditions would disappear, or be materially, and undesirably, altered under
the proposed revised code. Among these would be the federal conspiracy
statute (IS U.S.C. §371). the false statement statute (18 U.S.C. §1001), the

mail fraud statute (IS U.S.C. §1341). the obstruction of justice statutes (18

U.S.C. §1503), and the criminal extortion statute (IS U.S.C. §1951).

Conspiracy

Section 1004 of the proposed Code is a general conspiracy statute, and it

would replace IS U.S.C. § 371. If we read section 1004 correctly, however, we
do not find in it any language which would prohibit conspiracies "to defraud
the United States or any agency thereof in any manner or for any purpose."

In my judgment this sort of a provision, broad in reach, will continue to be
essential if perpetrators of presently unanticipated fraudulent schemes against
the United Stntes or various of the agencies are successfully to be prosecuted
in the future.

False statements

Section 1001 of Title IS presently provides that "whoever in any matter
within the jurisdiction of any department or agency of the United States . . .

makes any fa!.-e . . . statements or representations" is guilty of a crime.

This statute has proved, in the past, to be an important safeguard against
fraud upon the Government. Under it. false statements could be successfully

prosecuted, even if not in writing or under oath. and. certainly in the Second
Circuit, materiality has not been an essential element of proof. Thus a viola-

tion of Section 1001 of Title IS involves 1) a statement, 2) the falsity of that
statement, 3) the fact that the false statement was made knowingly and will-

fully, and 4) the fact that the statement was made in a "matter within the
jurisdiction of anv department or agency of the United Sates." (See, United
States V. MarcMsio, 344 F.2d 653. 666 (2d Cir. 1965). But see Gonzales v.

Vnited States, 286 F.2d US (10th Cir. 1960) holding that materiality is an
essential element.)
Under the proposed new Code (Section 13.52), a false written statement in a

Government matter is a misdemeanor, if the statement is material and the
defendant does not believe it to be true. If not in writing, it is apparently not
a violation under the proposed Code, unless made under oath, in which case
materiality is not an element but only a misdemeanor is still involved.

Section 1001 of Title IS has been an important provision of federal criminal
law in the protection of the public. It seems to us that the effect of the pro-
posed new Code will be to dilute this protection. For example, if a conspiracy
against the Government were charged wliich entailed the making of false
statements, under the proposed new Code this would constitute only a mis-
demeanor (Sections 1352 1004(6). 1001(3)).
We strongly recommend that the full reach of the present Section 1001 of

Title 18 should be continued in the new Code.

Mail fraud

The mail fraud provision in Title 18 presently provides that "whoever, hav-
ing devised or intending to devise any scheme or artifice to defraud . . . for
the purpose of executing such .scheme or artifice or attempting to do so. places
in any post office . . .. any matter or thing whatever to be sent or delivered
by the Post Office Department, or takes or receives therefrom, any such
matter or thing . .

." shall be guilty of a crime. (§ 1.341).

Section 1.343 of Title 18 provides a similar criminal sanction with respect
to transmission by means of "wire, radio or telephone communication in inter-
state or foreign commerce." Both of these sections, as every federal prose-
cutor and law enforcement officer knows, have been invaluable in the prosecu-
tion of fraud, particularly fraud which might not be reachable through local
law enforcement efforts. Under the proposed new Code, both would disappear.
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In their stead would be Section 1732 of the proposed new Code, which deals
with theft.

In our judgment the theft provisions of the proposed Code are, from a point
of view of effective federal law enforcement, no satisfactory substitute for the
broad reach of the mail fraud and wire fraud provisions of present law. These
provisions have provided effective sanctions which could be invoked in frauds
against consumers : I do not see how criminal provisions which sound in theft

(or attempted theft under the proposed Section 1001) can be an adequate
substitute therefor. I would strongly urge that the provisions of present law
with respect to mail and wire fraud be retained.

Section 1732 of the proposed Code provides, inter alia, that a person is

guilty of theft if he "knowingly obtains the property of another by deception
. . . with intent to deprive the owner thereof, or intentionally deprives an-
other of his property by deception . . .". "Deception" is defined in Section 1741
as excluding "falsifications as to matters having no pecuniary significance, or
puflang by statements unlikely to deceive ordinary persons in the group ad-
dressed." "Puffing" in turn is defined as "an exaggerated commendation of
wares in communications addressed to the public or to a class or group."

Here, we submit, the necessary protection of the public would be dangerously
curtailed. Most frauds involve exploitation of the susceptible : the "pufling"

exception would seem to remove protection from this group. We find, in the
commentaries to the proposed Code, and in the working papers, no justifica-

tion for a lessening of the protection to the public in the mail and wire fraud
areas which present law affords. We would also note that today the effort

should be to strengthen, rather than relax, the protections available to the
consumer.

Obstruction of justice

Section 1503 of Title 18 provides that anyone who "corruptly or by threats
or force, . . . influences, obstructs, or impedes, or endeavors to influence, ob-

struct, or impede the due administration of justice" is guilty of a crime.
This is a broad section which has made it possible to uphold, by application

of criminal sanctions, the integrity of federal criminal proces.ses.

The proposed Code, it seems to us, dangerously dilutes the broad thrust
of Section 1503.
The proposed section 1301 declares it to be a Class A misdemeanor "by

physical interference or obstacle." intentionally to obstruct the administration
of law. The proposed section 1321 makes it a Class C felony to use force,

ithreat, deception or bribery with the intent of influencing another's testimony,
or to cause another to withhold testimony or information : to tamper with
physical evidence ; to avoid process or to absent himself from a legal pro-
ceeding. Under the proposed section 1322 it would be a Class C felony to

deceive another, or use force, threat or bribery, with the intention of hinder-
ing, delaying or preventing the communication by that person of information
with respect to an offense. The proposed section 1323 makes it a crime to alter,

destroy or remove documents, in the belief that an ofiicial proceeding is

pending or in the offing, or that process has been or is about to be issued.

If the defendant "substantially obstructs" prosecution for a felony the crime
is a Class C felony; otherwise it is a Class A misdemeanor (and thus the
grade of the crime turns not only on the grade of the underlying crime, but
also on the success of the actor in accomplishing his purpose). Under the pro-
posed section 1324, ex parte communication with a juror with the intent to

influence him is made a Class A misdemeanor. The proposed section 1327 re-

quires that a person employed to influence a public servant with respect to a
prosecution or sentence disclose his employment. A threat to a public oflicial

with intent to influence his official action is a Class C felony under the pro-
posed Section 1366.

It is re.'sipectfully submitted that the statutory network entailed in the above
must necessarily result in a lessening of the protection to the Federal criminal
process pre.sently afforded by section 1503 of Title 18. Because inevitably the
situation will arise which is not anticipated by the above, but which would
have been covered by the broader, more encompassing provisions of section
1503.

Extortion

Section 1951 of Title 18 protects the public against extortion in situations
involving interstate commerce : "Whoever in any way or degree obstructs.
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delays or affects commerce . . . by . . . extortion or attempts or conspires so

to do . . ." is guilty of a crime.

This section is abolished by the proposed Code, and the substitutes therefor

are the theft (Section 1732) and robbery (Section 1721) sections therein.

Our problem with this change is that the clarity and simplicity and de-

finitiveness of Section 1951 is lost. Thus we are disturbed on the one hand by
the breadth of the definition of "threat" in proposed Section 1741 (k), and
on the other by the narrowing effect of propo.sed Section 1001 in conjunction

with Sections 1721 and 1732, with respect to "criminal attempt." We fear that

no substitute for the deterrent effect of the present extortion statute will be

available as a protection to the public.

On the one hand, if a consumer threatens to report to public authorities

the sales techniques used by a vendor, unless the vendor takes back goods he

has sold to the consumer and returns the sales price, this would seem to be a

"threat" as defined in Section 1741 (k), and hence a threat under Section

1732(b). On the other hand, if a racketeer threatens to kill a person unless

he pays him a certain amount of money, but then does nothing to effectuate

his threat because his prospective victim immediately reports the matter to

the authorities, substantial questions would be raised as to whether a "crimi-

nal attempt" has been made under the proposed Section 1001.

We strongly recommend that the proposed Code be revised to include the

broad reach of Section 1951 of Title 18.

Classification of crimes outside the proposed code

Section 3006 of the proposed Code provides that all federal offenses under
provisions of law outside of the Code are to be misdemeanors. The comment
under the proposed Section 1006, pertaining to "Regulatory Offenses," suggests

a declaration of policy to be included in the proposed Code which would pro-

vide that "no purely regulatory offense shall be punishable as a felony."

Our problem here is that some conduct covered by regulatory prohibitions

is very serious indeed in its impact on the public. Before all violations of

"penal regulations" are downgraded to the status of Class A or Class B mis-

demeanors (see proposed Code, §1006), with corresponding maximum sen-

tences of $1,000 or one year (Class A) and 30 days or $500 (Class B) respec-

tively (see proposed Code, §§ 3201, 3301), each of them should first be carefully

reviewed.
In 1970 Congress passed the Financial Recordkeeping and Currency and

Foreign Transactions Reporting Act (84 Stat. 1114, P.L. 91-508), authorizing

the Secretary of the Treasury to require by regulation disclosure of informa-
tion from banks, institutions and persons engaged in, among other things,

transferring funds or credits domestically or internationally, dealing in for-

eign currencies or credits, etc. (Title 12. U.S.C. § 1730d, § 1829b, §1951-3). A
willful violation of anv regulation thereunder carries a criminal penalty up to

$1,000 fine or 1 year imprisonment, or both (Title 12, U.S.C, §1956). But if

the violation is committed in furtherance of the commission of any violation

of Federal law punishable by imprisonment for more than one year, the viola-

tion of Title 12 carries a criminal penalty of a fine up to $10,000 and im-
prisonment up to five years, or both (Title 12, U,S.C. §1957).

Obviou.sly Congress, in enacting this legislation, weighed carefully the
seriousness of the conduct proscribed. It would be unfortunate if the enact-

ment of the proposed new criminal code were to change, without full and
careful consideration, the legislative decisions already made in this and other
areas. It is respectfully submitted that the prescribed penalties charted by
Consress should not cavalierly* be reduced to the status of Class A misde-
meanors, with maximum penalties of one year imprisonment or $1,000 fine.

CONCLUSION

The objective of this subcommittee is. T know, the enactment of a new
Federal criminal code which will facilitate the fair and effective administration
of criminal justice. I hope that the considerations I have raised will assist

this subcommittee in moving toward that objective.

*See Comment to § 1772 of the Proposed Code, re violations under the Securities
Act of 1934 : "With respect to the in."^4 Act, the policy of the Code is not to In-
corporate most offenses as Class C felonies. There the present maximum two-year
penalty represents a view of the relative seriousness of the violations as being closer
to classification as a Class A misdemeanor than as a Class C felony . .

."
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Report on the Proposed New Federal Criminal Code, New York County
Lawyers' Association Committee on Federal Legislation

The Final Report of the National Commission on Reform of Criminal Laws,
proposing a new Federal Criminal Code, is now before Congress and the public

for consideration.
While the proposed Code contains a number of valuable reforms, its adop-

tion without significant changes could create serious difficulties in protection

of the public against consumer frauds and organized criminal activities. We
believe that the Code can be revised to meet this problem.

In large part the proposed Code adopts an approach derived from state law,

and it reflects current thinking concerning what a modern state criminal code
should contain, with a few additional provisions dealing with bases for federal

jurisdiction.

It is essential that the functions served by federal law in the protection of

the public should receive further attention in the course of legislative con-

sideration of the Code.
Historically, federal law has grown to meet gaps in the protection of the

public by state law, due both to the inadequacies of state statutes in various

fields and the difficulties of dealing with nationwide problems on a local basis.

The very fact that nationwide problems have been dealt with by Congress
on a national basis has led to a de facto division of functions which has held

back the growth of state criminal law in certain areas. What is therefore

needed is a specifically Federal Criminal Code designed to meet the responsi-

bilities of federal law, as historically evolved, rather than chiefly a borrowing
from State Codes.
The interests protected by federal law as it has developed historically in-

clude such matters as

—

Protection of the public against consumer fraud where the mails or in-

terstate facilities are used

;

Protection of the securities markets against fraud and unfair practices

:

Protection of foreign relations against harmful activities

:

Protection of the public against impure or improperly prepared foods
and drugs

;

Safeguards against unregulated distribution of dangerous drugs

;

Protection of the public against organized crime ; and
Protection of national security.

These kinds of interests are inadequately protected by the proposed Code.

The proposed Code does not attempt to revise existing law to correct problems
that have arisen in the Federal context which affect the public, defendants or

prosecutors: it attempts, rather, to use current thinking about state penal
laws as the basis for federal criminal law.

Furthermore, the importance of protection of the processes of federal ju-

dicial action, designed to vindicate these important federal interests, is in-

adequately recognized in the proposed Code, as exemplified by the weakening
of safeguards against obstruction of justice. In short, the fact that there is

and should be something properly known as a "Federal case", colloquially as

well as literally, is not recognized.

Many of the changes made by the Code are desirable and could be adopted
without accepting portions of the draft which would seriously weaken existing

protection of the public. These improvements include adoption of certain ba.sic

grounds for federal jurisdiction and consolidation of many previously separate
provisions, greater flexibility in fines, and the availability of federal jurisdic-

tion over .all aspects of an offense where any aspect is a basis for federal

prosecution.
Revision of the Code to correct its deficiencies will require substantial

changes but can be accomplished without disturbing its essential structure of

valuable reforms.

treatment of selected issues by the code

Federal criminal laws have frequently prohibited the perpetration of specified

evils of nationnl concern without regard to the specific means by which these

evils are brought about. This has often been inevitable, because the ingenuity

of those who prey upon the public through the commission of crime, organized

and otherwise, is almost limitless.
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Thus, current federal conspiracy statute, IS TJ.S.C. § 371, provides : "If two
or more persons conspire ... to defraud the United States or any agency
thereof in any manner or for any purpose, and one or more of such persons
do any act to effect the object of the conspiracy, each shall be . .

." guilty of

a crime.
The federal false statement statute, 18 U.S.C. § 1001, provides : "Whoever in

any matter within the jurisdiction of any department or agency of the United
States knowingly and willfully . . . covers up by any trick, scheme or device

a material fact, or makes any false . . . statement . . ." shall be guilty of a
crime.
The mail fraud statute, 18 U.S.C. § 1341, provides : "Whoever, having de-

vised or intending to devise any scheme or artifice to defraud, or for obtain-

ing money or property by means of false or fraudulent pretenses, representa-

tions, or promises . . . for the purpose of executing such scheme or artifice or
attempt so to do. or places in any post ofiice . . . any matter or thing ... to

be sent or delivered by the Post Office Department . .
." shall be guilty of a

crime.
The obstruction-of-justice statute. IS U.S.C. § 1503, punishes any one who

"Corruptly or by threats or force . . . obstructs ... or endeavors to obstruct

. . . the due administration of jvistice . .
."

The interstate commerce extortion statute, IS U.S.C. §1951, provides: "Who-
ever in any way or degree obstructs ... or affects commerce ... by extortion

. .
." is guilty of a crime.
These, like many other federal criminal statutes of comprehensive scope,

would be abolished by the proposed new Code and replaced by more detailed

but less comprehensive provisions, generally carrying far lesser penalties. A
few brief examples will illustrate some of the consequences.

Consumer fraud

State criminal law has proved notoriously ineffective in dealing with fraud
against the consumer, resulting both in enactment of new federal laws and
greater federal enforcement of existing laws, such as the mail fraud statute,

which have no counterpart either in state law or in the proposed Code. Cases
brought to protect the public under the mail fraud statute are legion.*

Under the new Code there is no genuine counterpart to the mail fraud
statute. The section cited in the comparative table of sections attached to the
draft is proposed section 1732, dealing with theft. Section 1732 (b) provides
that a person is guilty of theft if he "knowingly obtains the property of

another by deception . . ." It should be noted at the outset that state statutes

prohibiting larceny have been notoriously ineffective as weapons for dealing
with fraud against the consumer. Furthermore, actual success of the fraud
against specific persons rather than the existence of the scheme becomes the

nature of the offense. This requires a decision as to whether a scheme was
successful, and if not, prosecution as an attempt under section 1001 of the pro-

I)o.sed code. The amount stolen' is also made the determinant of the penalty
under section 1735(2) (a).

Equally detrimental is a proposed exclusion from criminal liability for
"puffing", not contained in previous law, although there is no indication that
"puffing" is being improperly pro.secuted iinder present law so as to require
correction. Section 1741(a) of the Code excludes from "deception", "puffing by
statements unlikely to deceive ordinary persons in the nroup addressed'^ (em-
phasis added). According to the section, "puffing" means "an exaggerated
commendation of wares in communications addressed to the pulilic or to a
class or group." This means that protection of the xmiisually susceptible is

eliminated. It is interesting that only vendors of wares are deemed worthy of

this special solicitude by the drafters of the Code. Section 1741(a) of the
Code also excludes "falsifications as to matters of no pecuniary significance",

which would appear to withdraw protection against false statements concern-
ing nonpecuniary matters, although such false statements might have critical

consequences to the persons receiving them.

*Spp. .imonff recent anrellate decision?. Unitefl States v. Armantrout, 411 F.2d 60 (2d
Clr. 1069) : United State.i v. Zovluck, 274 F. Supp. 38.5 (S.D.N.Y. 1067). a^'(f without
opinion after conrietiov. Dkt. Xn. 32652 f2fl Cir. 4/7/60) ; Vnitefl States v. Sterngass,
Dkt. No. .32704 (2nf\ Cir. 12/1 «/6R) : Unite/I States v. Blachlv, 3,S0 F. 2d 665 f5th Cir.
1067) : Vnitefl Stairs v. Avdreariis. Zde, F.2fl 423 (2nrt Cir. 1060), cert, rlenied, 38.5 U.S.
1001 (1967) ; Friedman v. United States, 347 F. 2d 697 (8th Cir. (1965).
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No necessity for these changes which would wealcen the protection of the
public against fraud, is set forth in the commentaries to the Code or Working
Papers.
Thus in the field of consumer fraud, the proposed Code creates new ob-

stacles in an area where greater rather than lesser efforts are needed. The
cumulative impact of these restrictions could well be serious. It would be most
unfortunate for this to occur at the very time when the public is seeking
greater protection against consumer fraud and the President has proposed
additional measures to protect the public.
The weakening of protection of the consumer by the proposed Code is par-

ticularly ironical because the Code extends greater protection to creditors by
creating a new federal crime of defrauding secured creditors (e.g. by trans-
ferring a mortgaged car) in section 1738, a matter previously left to state
and local law.
One way to assure that existing law in this important field is not weakened

would be to retain the existing mail fraud and wire fraud provisions in sub-
stantially their present form in addition to any new provisions incorporated
into the Code dealing with thefts. If this were done, it would be important to
provide expressly that the mail and wire fraud sections were not affected by
the restrictive definitions contained in section 1741 of the Code.
A preferable approach would be to include a new comprehensive antifraud

provision designed to cover consumer deception, also independent of the
definitions in section 1741. Such a provision might read as follows

:

"Scheme to defraud ivitJiin federal jurisdiction. A person who devises' in-

tends to devi.se, or joins in a scheme or artifice to defraud or to obtain money
or property by means of false or fraudulent preten.ses, representations or
promises and who, for the purpose of executing such scheme or attempting so
to do, commits or causes any act bringing about circumstances upon which
federal jurisdiction may be based under section 201 (a), (c), (d), (e), (f),

(g), (h). (i) or (j) of this Code is guilty of a class C felony. This section
shall not be limited directly or indirectly by anything contained in section
1741."

A third but le!5s adequate alternative would be simply to amend section 1741
to delete its most restrictive definitions, leaving con.sumer fraud to be covered
merely by "theft" prohibitions freed of the roadblocks to effective con.sumer
protection now contained in section 1741. Of course, revision of section 1741
could also be combined with one of the other alternatives suggested.

Fraud against thd government
The effect of the proposed Code on protection of the government against

fraud is exemplified by the treatment of the facts in United States v. Olin
Mathison Chemical Corporation, et al, 368 F. 2d 525 (2nd Cir. 1966). where
kickbacks on transactions financed under the United States foreign aid pro-
gram involving approximately one million dollars in pharmaceuticals were
siphoned into secret Swiss bank accounts. False statements were made on
certificates required to be filed to obtain the Government funds in question
to the effect that no side payments or kickbacks were involved. Documents
produced at the trial included secret codes for certain commissions, "confitlen-

tial" letters to be destroyed on receipt, indicating that foreign aid authorities
had not been told the facts, documents indicating an effort to continue the
scheme even after the indictment, and records indicating that an oflicial of one
of the firms involved had received his own .secret kickbacks in addition to
those obtained by his employer. This case was prosecuted under 18 U.S.C.

§ 1001, which prohibits false statements within the jurisdiction of government
agencies. Under the proposed Code, this would appear to constitute only a
Class A misdemeanor. Section 1352 of the proposed Code makes it a misde-
meanor for a person, in a Government matter, to make a "false written state-
ment, when the statement is material and he does not believe it to be true."
Apart from the conversion of this serious offense from a felony to a misde-
meanor, the burden of proof is increased in the proposed Code by the require-
ment of materiality, contrary to decisions in the Court of Appeals for the
Second Circuit, e.g. United States v. Marchisio, 344 F. 2d 653, 666 (2nd Cir.

1985). Oral false statements would not constitute violations at all under the
proposed Code, no matter how serious the consequences or what the circum-
stances, unless made under oath, in which event a misdemeanor is also
committed.
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A scheme to defraud the Government, such as a plan to rig bids on Govern-

ment contracts, today can be prosecuted under 18 U.S.C. 371. This protection

for the public would be deleted under the proposed Code. For example, if a con-

spiracy involved false statements, only a misdemeanor would be involved

under Code Sections 1004 (6) and 1001 (3).

Extortion

One of the most important federal criminal statutes is 18 U.S.C. § 1951,

which protects the public against extortion in situations involving interstate

commerce. This section is particularly important because the statute dealing

with bribery of a union official, 29 U.S.C. § 186, provides merely a misde-

meanor penalty and does not bar the defendant from continuing to hold union

office in the event of conviction. The Code contains no comparable general

extortion provisions; the only substitutes concern thefts, discussed previously,

which refer to intentionally depriving another of his property by theft (sec-

tion 1732) and robbery (section 1721).

The proposed erosion of these and other fundamental protections of the

public under existing federal laws is particularly inappropriate becau.se. ex-

cept for complaints with regard to the multiplicity of different statutes and
jurisdictional bases, few complaints have been made against existing federal

criminal statutes. In the process of attempting to deal with the complaints

that have been made, the Code as drafted would go far toward destroying the

comprehensiveness of the key provision in existing law, and many serious

crimes now punishable as felonies would be converted into misdemeanors. We
recommend revi-sion of the Code to restore the important protection accorded

by existing law in the areas described.

ANALYSIS OF OTHER SELECTED CODE PROVISIONS

Organizational offenses

Section 402, concerning corporate criminal liability, would make it much
more difficult for the federal courts to enforce federal statutes. Under the

draft, corporations cannot be held responsible for the felonious acts of any
person having authority delegated by the corporation to act. Instead, as a
predicate for corporate responsibility, the draft requires that the Board of

Directors or "an executive officer or . . . other agent in a position of com-
parable authority with respect to the formulation of corporate policy or the

supervision in a managerial capacity of subordinate employees," or a person
who "controls" the corporation or is "responsibly involved in forming its

policy," authorize, request or command the illegal conduct. This provision, in

its effort to codify matters previously left to case law. is drafted in complex
language of vague significance which would make it difficult for a court to

instruct a jury on how to perform its duty in a criminal trial involving a
corporation. This provision v,'ould likewise permit corporations to escape lia-

bility for conduct now reached by the law.
Ironically, under the proposed Code corporate misdemeanors could be

reached as at present, and the Government in its proof would not have to

meet the additional requirements (see comment to §402, Final Report, p. 35).

Criminal responsiMlity

Section 503 of the proposed Code for the first time would enact as federal
law a test for insanity, adopting language derived from the Model Penal Code,
see United States v. Freeman, 357 F.2d 602 (2d Cir. 1966). This would be
particularly undesirable at a time when increasing numbers of legal and
psychiatric experts, including the Committee on Federal Legislation of the
New York State Bar Association, have seriously questioned the desirability of
continuing to recognize an insanity defense. See Committee on Federal
Legislation, New York State Bar Association, "The Dilemma of Mental Issues
in Criminal Trials," 41 N.Y. State B.J. 394 (1969) ; Goldstein & Katz,
"Abolish the Insanity Defense—Why Not?," 72 Yale L.J. 853 (1963) : Douglas,
"Should There Be An Insanity Defense," Corrective Psych. & J. Soc. Therapy,
Fall 1968, p. 129; Menninger, The Crime of Punishment (1968); Friedman,
"No Psychiatry in Criminal Court" 56 A.B.A.J. 242 (1970). See also Bennett &
Matthews, "Mental Disability and the Law", 54 A.B.A.J. 467 (1968) ; Schwartz,
"Psychiatry and Criminal Law," N.Y.L.J., July 30, 1968, p. 54 Co. 7-8.
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Section 503 would disregard the considerations whicli the Supreme Court
recognized in tlie constitutional sphere in Powell v. Texas, 392, U.S. 514, 536
(19GS) where the prevailing option noted that "nothing could be less fruitful

than for this Court to be impelled into defining some sort of insanity test in
constitutional terms."
The original concept of the insanity defense was as a way of separating

persons who should be committed to a mental institution from those properly
dealt with through criminal penalties. In practice, the insanity defense has
frequently permitted persons accused of abusing positions of responsibility,

who never were committed to a mental institution, to avoid commitment or
punishment for their misconduct.

Additional consideration should be given to alternatives to the insanity de-

fense. These include limiting the use of psychiatric evidence, so that it would
be admitted only for the purpose of negating the existence of the mental ele-

ment r.equired for the commission of a crime, or, in connection with sentencing
for the purpose of determining the proper di-sposition of an offender who has
been found guilty of having committed illegal acts. In the alternative, the
matter should be left to further development and not frozen in the Code.

Statutes of limitations

Section 701 of the proposed Code provides a five year statute of limitations

for most felonies, and three years "for all other offenses." This represents a
drastic shortening of the statute of limitations for misdemeanors directed
against the public, whether or not against the Government, such as violations

of biological products controls. United States v. Steinschreiber, 219 F. Supp.
373 (S.D.N.Y. 1983), aff'd, 32G F. 2d 725 (2d Cir. 1964), cert, denied, 376 U.S.

962 (1964). We recommend retaining the present five-year statute for most
crimes.

Conspiracy

Section 1004 of the Code is a general conspiracy statute designed to replace

18 U.S.C. § 371. As is the case with many provisions of the draft, this section

is approximately four times as long as the section it replaces. However, the

longer and more prolix new section does not contain the language of IS

U.S.C. § 371 prohibiting conspiracies :
".

. . to defraud the United States or
any a,gency thereof in any manner or for any purpose."

This is an important protection for the public and the taxpayers. For ex-

ample, bribery of employees of military post exchanges does not seem to be
clearly covered by anything in the Code. It has been prosecuted in the past
under the "conspiracy to defraud the United States" portion of 18 U.S.C. § 371,

deleted in the proposed Code. See Harlow v. United States, 301 F. 2d 361 (5th

Cir. 1962).

"Regulatory ojfcrises"

Section 1006, entitled "Regulatory Offenses," clearly reveals the serious

erosion of the protection of the public by many parts of the Code. Subdivision

3. entitled "Dangerous Violations of Prophylactic Regulations," provides : "A
person is guilty of a Class A misdemeanor if he ivilfully violates a penal
regulation and thereby creates a substantial likelihood of harm to life, health,

or property or of any other harm against which the penal regulation was di-

rected." (emphasis added).
Even a wilful violation of a regulation with penal consequences is only a

Class B misdemeanor, punishable by merely 30 days imprisonment or a $500
fine under sections 10006 (2) (b), 3201(1) (e) and 3301(1) (d). This is so
even though the comments to the Code indicate that to be guilty of the Class
B misdemeanor the actor must actually know he is violating the law (Final
Report, p. 76). These provisions are based upon a statement of policy (Final
Report, p. 75-76) which recognizes possible unfairness in prosecutions for
violations of penal regulations authorized by Congress, but cites no instances
and fails to recognize the importance of interests often protected by such
regulations. Examples are the protection of public health through blood
products licensing involved in United States v. Steinschreiber, 219 F. Supp 373
(S.D.N.Y. 1963, aff'd. 326 F. 2d 725 (2d Cir. 1964). cert, denied, 376 U.S. 962
(1964) or the protection of securities markets from deceptive practices. It is

not unfair to expect persons who enter these specialized fields to know and
conform to applicable congressionally-authorized regulations.
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National security

Chapter 11 of the draft deals with national security offenses in a manner
leaving the United States without adequate protection from deliberate attacks
on critical facilities, provided they are carried on in peacetime.

Section 1102 provides no penalties for assisting in military action against
the United States when the country is not engaged in international war.

Section 1103(1) only makes engaging in armed insurrection a crime if "with
intent to overthrow . . . the form of the Government of the United States . .

."

Armed insurrection as a form of protest would thus be legalized as far as this
section is concerned If it had no specific aim of changing the form of
government.

Section 1107 of the Code with cross-reference to section 1105 makes it a
Class C felony to damage military equipment with intent to impair the military
effectiveness of the United States only if "a loss which is, in fact, in excess of
$5,000" is caused. The provision assumes that the risk to military defense of
the nation depends upon the actual financial loss caused, hardly a realistic

assumption.
Provisions in earlier drafts of the Code, prohibiting recruiting for service

against the United States or against associated nations, have been entirely
dropped in the final Code.

Foreign relations

Under section 1204 it would be a felony to violate United Nations Security
Council Resolutions relating to arms embargoes, and to violate federal laws
pertaining to foreign transactions, only where this is done with intent to con-
ceal transactions from a government agency, or with knowledge that the
conduct substantially obstructs administration of the statute. Proof that the
defendant knew that his conduct would substantially obstruct a statute would
be most difficult, since he would normally tend to minimize his acts, especially
if he knew them to be illegal. The provision requires both knowledge of the
law and knowledge that there is a serious violation, which is a new de-
parture in criminal jurisprudence.

Protection of the judicial si/steni and Government operations

Section 1301 covers one who "by physical interference . . . intentionally ob-
structs . . . the administration of law . . ." (emphasis added) but makes this

merely a misdemeanor. Section 1301 further provides that it is a defense
if the administration of the law involved was not lawful, clearly an invitation
to self-help and contrary to numerous decisions which have held that the in-

validity of a statute is not an excuse for a use of illegal means to subvert it.*

Section 1305 provides that bail jumping is a Class C felony if the defendant
seeking to prevent the arrest of another to create "a substantial risk of bodily
injury . .

.'' Again, it is made a defense if the public servant was not acting
lawfully.

Section 1305 provide sthat bail jumping is a Class C felony if the defendant
has been released on a felony charge or if the flight is after conviction, other-
wise it is merely a Class A misdemeanor. This would downgrade the .serious-

ness of bail jumping and also thereby make it more difiicult for courts to
relea.se defendants. Instead of this, it might be more desirable to increa.se the
penalties for bail jumping, so that they w^ould at least equal the penalties to

which the defendant could be subject if convicted on the underlying charge.
(See testimony of William M. Tendy, Assistant United StfLtes Attorney, before
the House Senate Committee on Crime. New York City, June 2G, 1970). In the
ab.sence of such a provision, defendants in serious multi-defendant cases, fre-

quently involving importation of hard narcotic drugs, jump bail before trial

because they will face a lesser penalty for bail jumping than for the under-
lying crime, and they realize that the Government may not be in a position
to try the underlying case at the time the defendant is apprehended.

Section 1323 of the Code makes it a crime to destroy documents if the actor
believes that an oflicial proceeding is pending or "about to be instituted." This

*Dennis v. United States, 384 U.S. 855, 865-67 (1966) ; Kay v. United States, 303
T'.S. 1 (1938) ; United States v. Kapp, .302 U.S. 214 (1937) ; United States v. Williams,
341 U.S. 58. 65-69 (1951) ; United States v. Manfredonia, 414 F. 2d 760. 764 (2nd
Cir. 1969) (Invalidity of watering tax no defense to charge of perjury committed in
trial for violation of wagering tax statute) ; United States v. Winter, 348 F.2d 204,
208-10 (2nd Cir.), cert, denied, 382 U.S. 955 (1965).
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would appear to place a premium on destroying docum£nts at an early date
before it could be shown that the defendant knew that the proceeding was
about to be instituted. This is a further example of the dangers of removing
comprehensive provisions in existing law such as 18 U.S.C. § 1503, dealing

with obstructions of justice and relying on detailed description to foresee all

forms and means by which illegal ends may be achieved.
Further, Section 1323 makes it a mere misdemeanor to destroy documents if

the underlying offense is a misdemeanor. This is most unwise because obstruc-

tion of justice is a more serious offense than many underlying offenses—and
it should be in order to protect the processes of the administration of justice.

Attempts to influence jurors are also made mere misdemeanors under section

1324 of the Code. Failure to respond to a subpoena is excluded from contempt
sanctions and instead made a mere misdemeanor by section 1342 of the Code.

The same is true as to refusals to answer questions without lawful privilege

under section 1343.

Section 1349 provides that all prosecutions for failure to appear, disobedi-

ence to court orders and the like must be based upon certification to the

United States Attorney by the court involved. This places the court in a
position of taking part in the institution of the prosecution, contrary to the

separation of powers, and also injects an additional layer into the proceeding,

which should be unnecessary in view of the requirem.ent of proof of guilt

beyond a reasonable doubt before the court in any event. This section should
not be adopted. No abuses have been shown of existing authority to bring

such cases before the courts without such certification. The application of

such a requirement to Grand Jury contempts, which are not normally before

a court in any event, is particularly inappropriate. If any certification should

be required, which does not appear necessary for any valid purpose, that of

the Grand Jury should suffice. Since the United States Attorney is the legal

adviser to the Grand Jury, it should be his function to consider such cases

and to bring them before the court in the appropriate instances without prior

judicial participation in his decision.

Civil rights

All civil rights offenses under the draft Code are misdemeanors, eliminating

the protection of the felony provisions of present IS U.S.C. § 241, prohibiting

conspiracies to injure citizens in the exercise of federal rights. Similarly,

section 1632 does not fully cover what is dealt with in existing laws as to

slavery and peonage (18 U.S.C. §1581-88).
Section 1617, dealing with criminal coercion, establishes a new crime, mak-

ing it a violation for any person "with intent to compel another to engage
in or refrain from conduct," to threaten, among other things, to accuse any-
one of a crime (truthfully or otherwise), to "expose a secret or publicize

an asserted fact, whether true or false, tending to impair another's credit or

business repute," or to "take or withhold action as a public servant, or cause

a public servant to take or withhold official action." The section paints with
a very broad brush in a way which is quite ironic, given the deletion in

the Code of many of the comprehensive protections of the public under exist-

ing law (e.g. 18 U.S.C. §§371. 1001, 1341. 1951).

The section as drafted might well make it a crime for a consumer to

threaten to report a businessman to a governmental official if the businessman
did not lift a garnishment—even if improperly obtained—from the consumer's
salary. It might also make it a crime for an official of the Securities and
Exchange Commission to indicate that an investigation would be necessary
if certain practices were continued. Similarly, it might make it a violation

for a person to threaten to reveal that a participant in a stock manipulation
was using secret sources of funds derived from Swiss banks or the like unless

the transaction was called off.

Under this section, absence of justification is not an element of the offense

:

any justification for what is done is an affirmative defense, the 'burden of

ivhicJi is on the defendant.
In order to avoid such consequences as those suggested above and others

which might be difficult to foresee, it should be made an element of the

offense that the actor engaged in the conduct corruptly or for personal gain.

Property offenses

Section 1702 makes it a crime intentionally to start a fire only where there

is danger of death or bodily injury, where the building is the inhabited

structure of another, or where there is property damage to another consti-



1405

tuting pecuniary loss in excess of $5,000. In instances where federal juris-

diction applies this would constitute almost a blank check for persons to

burn their own property, or even to burn the property of others provided
that the loss did not exceed $5,000.

Under section 1721, dealing with robbery, the crime is only committed if

the defendant inflicts or attempts to inflict bodily injury or "'threatens . . .

another with imminent bodily injury." A threat to inflict injury in a few
minutes might not be covered. Yet this section is the chief substitute for the
general interstate commerce extortion statute (IS U.S.C. §1951). The latter

provision might appropriately be retaiuejd.

The-ft

Section 1732 concerning theft makes it a violation to receive or dispose of

the property of another which has been stolen only if this is done "with
intent to deprive the owner thereof." It should be sufiicient if a person re-

ceives stolen property knowing it to have been stolen, without requiring
proof that he intended to deprive the owner of the property.

Section 1732 is also the primary section designed as a substitute for the
mail fraud and wire fraud (18 U.S.C. §§1341, 1343). As noted previously, it

is a most inadequate substitute.

Securities mid dnig violations and other non-Title IS crimes

Securities laws and federal drug laws have been the subject of intensive
study. No changes in the penal structure of the securities laws have been
recommended for some time, and no need for such changes have been shown.
Congress has recently made a major recodification of drug laws. While de-

crease of penalties for marijuana has been widely advocated, no general fur-

ther revision of drug laws has been widely proposed. In spite of these facts,

the Code makes wholesale changes in these fields, apparently merely for the
sake of theoretical consistency with other changes made by the Code, which
changes in turn are based upon general penological thinking with respect to

state law and not upon specifically established need for change in federal law.
Under the Code there are no penalties between Class A misdemeanor pen-

alties (imprisonment for up to 1 year or fine of up to $1,000) and Class C
felony penalties (imprisonment for up to 7 years or fine of up to $5,000).
See Code sections 3201, 3301. According to one alternative proposed by the
draftsmen, the Class A misdemeanor penalty would be merely 6 months.
Merely to conform the provisions of existing laws to the draftsmen's ideas
of what the range of penalties should be, i.e. either 7 years or 1 year and
nothing in between, a rather large gulf, it is proposed drastically to alter
existing law with no evidence that there has been any study of the
consequences.
For example, the comments to the Code state (p. 239) :

"With respect to the 1934 Securities Exchange Act, the policy of the Code
is not to incorporate most offenses as Class C felonies. There the present
maximum two-year penalty represents a view of the relative seriousness of
the violations as being closer to classification as a Class A misdemeanor than
as a Class C felony."
Thus merely to fit the securities laws (not in the Criminal Code at all

now) into the draftsmen's scheme, the penalty for many crimes would be
arbitrarily reduced to one-fourth of that now provided.
The provisions of the Code dealing with securities and drugs (sections

1772, 1821-1829) should not be adopted. The decision to leave existing non-
Title 18 law as it is, except perhaps with respect to decisions concerning
definitions of mental states required for culpability and the like, would like-

wise require deletion of section 3006 of the proposed Code, since that section
at one stroke would wipe out all felony provisions outside the Code.

Sentencinrj provisions

The sentencing provisions of the Code contain some valuable improvements,
particularly the provisions of subdivision 2 of section 3301, under which a
person could be fined twice the amount of the gain obtained or loss caused
in connection with the offense.

The draft further delineates factors to be considered in determining the
sentence to be imposed. Section 3101(3) lists various circumstances which
may militate in favor of leniency. Should not factors militating in the other
direction also be delineated? Experience indicates that the factors delineated
as militating toward leniency are most frequently present in the case of

57-868—72—pt. 3-B 2
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offenders accused of abusing positions of responsibility in society. Exclusive
attention to these factors therefore results in severe imbalance in law en-

forcement, whereby offenses having the greatest impact on the community
are often treated most leniently.

The following additional factors, urged in a unanimous report of the Com-
mittee on Criminal Law of the Federal Bar Association of New York, New
Jersey and Connecticut, might also be included: "(1) the extent to which
the defendant has abused a position of responsibility entrusted to him by
society, (2) the extent to which he sets an example for others because of

his position, and (3) the large-scale influence which his conduct may have
on others because of a pivotal relationship which he has voluntarily as-

sumed in society and as a result of which his actions could have wide rami-
fications." 3 Criminal Law Bulletin GS2, 6S3-4 (1967) ; Bulletin of Committee
on Federal Legislation, New York State Bar Association 13 (1969).

Section 3003 provides for increased penalties for persistent misdemeanants,
defined as persons convicted three times within five years. Where factors

such as those mentioned in the Bar report exist and where there has been a
consistent course of conduct exhibiting extreme wilfulness and characterized
by extreme prejudice to the public, increased penalties for serious misde-
meanors should be authorized even where there are no prior convictions. This
is particularly critical if many offenses now classified as felonies are to be
reclassified as misdemeanors, as would be done if the Code were adopted in

its present form.
In connection with the draft's restructuring of sentencing provisions, other

possibilities not contained in the draft should be considered, including

:

(a) Provision for restitution to victims of an offense as part of a judgment
of conviction ;

(b) Injunctive relief, justified where proof is beyond a reasonable doubt
inasmuch as it may ordinarily be granted in civil cases based on a pre-

ponderance of evidence

;

(c) Conditions of probation designed to prevent continuation of a pattern
of conduct constituting the offense or facilitating it

;

(d) Authority for deferral of sentence of probation on condition that a
defendant who so requests, participate in a "halfway house" or other public
or private rehabilitation program where the court finds that this would
effectuate the purposes of the Code

;

(e) Authority for probationary periods to commence at the end of all

sentences of imprisonment imposed in any cases against the defendant, to

give him a basis for rehabilitation after leaving custody.
Section 3006 classifies all crimes outside the proposed new Criminal Code

as Class A misdemeanors. This represents a blanket downgrading of very
serious offenses against the public, such as violations of the Federal Food,
Drug & Cosmetic Act (21 U.S.C. §331), prohibiting adulteration of food in

interstate commerce, and violations of the laws against illegal securities
transactions. Many of these offenses are of the most serious character.
The importance of these Federal laws, enacted largely because of the in-

adequacies of purely local enforcement and the need for protection of the
public, is treated lightly in the statement of policy contained in the com-
ments to the Code (Final Report, p. 75), which statement dwells at length
on the ri.sks of u.se of penal sanctions to enforce what the writers of the
comment dismiss as "purely regulatory" offenses, which, they assert, should
imder no circumstances be pimishable as felonies. The statement of policy in

fact contains no reference to the need to protect the public ; it concerns
itself exclusively with possible unfairness to white-collar defendants involved
in cases such as illegal securities transactions or sale of adulterated foods
or drugs.
The problem is that the label "regulatory offense" covers a multitude of

kinds of conduct, some of them very serious to the public and others less so.

Here, as in other instances, the draft paints with a very broad brush in
deleting existing protections for the public.

In the recent case of United l^tates v. Rrinbach, 69 Cr. 423 (S.D.N.Y.) a
defendant was sentenced on January 13. 1970 to 18 months for unlawfully
introducing food prepared under unsanitary conditions. Under the proposed
Code neither this sentence nor the deterrent possibility of a greater .sentence
could exist.

Indeed regulations against pollution, practices detrimental to the con-
sumer such as manufacturing unlicensed and unsafe blood products (see
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United States v. Steinschreiber, 219 F. Supp. 373 (S.D.N.Y. 1963), afE'd. 326
r.2d 759 (2d Cir. 1964). cert, denied. 376 U.S. 962 (1964) and many others
would become virtual dead letters if the intention of the Final Report (§ 1006
and p. 75-76) to make even wilful violations Class B misdemeanors were
carried out. The authorized sentence for a Class B misdemeanor is 30 days
or $500 (sections 3201, 3301).

Finally, the sentencing provisions of the Code permit appellate review of
all sentences without restriction (proposed 28 U.S.C. §1291; report, p. 317).
There are advantages to permitting appellate review of sentences, essentially
where severity of a sentence may tend to cause the appellate court to find

other grounds to reverse a conviction. However, to permit appellate review
of all sentences as a routine matter would be unworkable. The tasks of
handling appeals in every case, including those where pleas of guilty were
entered, would be tremendous. It would not be a desirable solution to provide
review of sentences only where there is an appeal on another issue, since
this would encourage other api)eals merely in order to bring up the sentences
for appellate review. A "certiorari" procedure could be considered, whereby
the Government would not be required to answer appeals from sentences, and
no sentences could be disturbed, unless the appellate court, after receiving
the appellant's papers, indicated that it wished to hear the issue raised by
the appellant.
Whereas the Code's proposal for appellate review of sentences would expand

review available on behalf of the defendant—and properly so in some cases

—

consideration should be given to authority for the Government to appeal from
pre-judgment rulings which could affect the outcome of cases, where this
would have a serious impact on the public. See Committee on Federal Legis-
lation. New York County Lawyers' Association, Report No. F-9, in "Measures
Relating to Organized Crime", Hearings Before the Subcommittee on Criminal
Laws and Procedures of the Senate Judiciary Committee. 91st Cong., 1st Sess.
227 (1969). At present the Government can rarely .secure appellate review
of pretrial rulings, and it can never obtain review of rulings at trial, because
in the event of an acquittal resulting from such rulings, double jeopardy
would bar further prosecution. On the other hand, the defendant if convicted
can of course obtain review of all adverse rulings which might have prejudiced
him. In order to deal with this situation, the Government should with the
perjnission of the Attorney General, be allowed to appeal from pre-judgment
rulings against it in critical ca.ses. Such appeals during trials should be
heard immediately; review by the Supreme (?ourt should be postponed until
the time of the defendant's appeal from any judgment of conviction.
Our 1969 report stated : "Title VII of the 'Safe Streets' Act permits appeals

by the Government from decisions suppressing evidence. We believe this is

sound, because the Government otherwise has no appellate review. There can
obviou.sly be no appeal after a defendant is found not guilty at a trial, since
this would result in double jeopardy. The defendant's right to appellate re-
view is fully protected because he can appeal if convicted and can raise all

relevant claims at that time.
"In our view, rulings, adverse to the Government of a serious character

at or during trial, just as much as the suppression of evidence can, unless
reviewed at the time, cut off the Government's right to any appellate review
of the adver.se decisions affecting its case. Accordingly. Government appeals
from any serious adverse decisions before or during trial should be considered."

CONCLUSIONS

While the Code makes some significant advances, further revisions are
important to achieve both fair and effective enforcement of federal law.

Appendix—Proposed Amendments to the Code

Note: New material is italic; existing language proposed to be deleted is

in black brackets.
Section 402. Corporate Criminal Liability—delete this section.

* 4: H: 4: >|s iK 4l

Section 503. Mental Disease or Defect—Delete this section.

Alternative: "Section 503. Evidence of Mental State. Evidence of mental
condition of a defendant shall be admissible if it goes to the issue of the
existence or possihility of existence of the culpability required for com-
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mission of the offense, and shall also he considered in connection with appro-
priate disposition of the defendant in the event of conviction. In an appro-
priate case at the time of sentence, the Court shall have power to order
hospitalization of a defendant in an institution for the care of the mentally
ill and suspend imposition of sentence in the criminal prosecution or make
other appropriate disposition iased upon the defendant's mental state. In
all other respects, insanity or mental disease or defect shall not 'be a defense
to a criminal prosecution."

if: >|: ^ « * * *

Section 602. Execution of Public Duty.
(1) Authorized by Law. Conduct engaged in by a public servant in the

course of his official duties is justified v/hen he reasonably believes that it is

required or authorized by law.

Section 606. Use of Force in Defense of Premises and Property.*******
(b) the use of force is not justified to prevent or terminate a trespass if [it]

the termination of the trespass or its prevention will expose a person [the
trespasser] to substantial danger or serious bodily injury.

Section 607 (2)—Deadly Force. Delete as drafted and rely upon subsection

(1) prohibiting excessive force, and upon case law.

Section 610. Mistake of Law.—Delete as drafted and leave to case law.*******
Section 701. Statute of Limitations * * * (2) * * * prosecution must be

commenced within the following periods after the offense ; * * *

(b) five years for all offenses except as otherwise expressly provided and
except in the case of tax evasion, for ichich the period shall be six years.

(Delete present subdivision (§2 (b) and (c))*******
Section 1004 : Conspiracy. Add the following new sentence to subsection

(1) : "A persoti is also guilty of conspiracy if he agrees with one or more
persons to defraud the United States or any agency thereof in any manner or

for any purpose, and any one or more of such persons does an act to effect

the objective of the conspiracy."

(7) Grading. Except where statutes otherwise provide, conspiracy is a
Class C felony unless the object of the conspiracy is a misdemeanor, in which
event the conspiracy shall be a Class A misdemeanor. [Conspiracy shall be
subject to the penalties provided for attempt in section 1001 (4).

J

*******
Section 1006. Regulatory Offenses. Delete and leave to applicable non-Title

18 statutes.*******
Alternative:
(b) * * * A person who wilfully violates a penal regulation is guilty of a

Class [B] A misdemeanor.
(c) * * * A person is guilty of a [Class A misdemeanor] Class C felony if

he wilfully violates a penal regulation and thereby creates a substantial
likelihood of harm to life, health, or property, or any other harm against
which the penal regulation was directed.*******

Section 1103. Armed insurrection. ***(x)***A person is guilty of a
Class B felony if he engages in armed insurrection [with intent to overthrow
supplant or change the form of government of the United States.] * * ********

Section 1105. Sabotage.
(1) Wartime and Peacetime Sabotage; Grading. A person is guilty of sabo-

tage if, [in time of war and] with intent to impair the military effectiveness

of the United States, he

:

(a) damages or tampers with anything of direct military significance;
(b) defectively makes or repairs anything of direct military significance;
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(c) delays or obstructs transportation, communications or power service

of or furnislied to the defense establisliment. * * * Sabotage under this sec-

tion is a Class A felony if it is committed in time of war and jeopardizes life

or the success of a combat operation. Otherwise it is a Class B felony if eom-
mitted in time of war. If not committed in time of war, it is a Class C
felony. * * *

(Note: If this change is made, section 1107 should be deleted as unneces-
sary).

:): % iji Hi 4> D: ^

Section 1204. International Transactions.—Delete this section and leave to

existing law not contained in Title 18. * * *

Section 1301. Physical Obstruction of Government Functions.
(1) Offense. A person is guilty of a [Class A misdemeanorj Class C felony

if. by physical interference or obstacle, he intentionally obstructs, impairs or
perverts the administration of law or other government function. * * ********

(3) Defense that administration of the law was not lawful—delete this

subsection.*******
Section 1302. Preventing Arrest or Discharge of Other Duties.

(1) Offense. A person is guilty of a [Class A misdemeanor] Class C felony
if, with intent to prevent a public servant from effecting an arrest of himself
or another from discharging any other official duty, he creates a substantial

ri.sk of bodily injury to the public servant or to anyone except himself, or

employs means justifying or requiring substantial force to overcome resistance

to effecting the arrest or the discharge of the duty. * * ********
Section 1305. Failure to Appear After Release; Bail Jumping.
(2) Grading.—Delete this subsection and substitute the following: "The

offense is a Class C felony esrcept that the offense shall he ptmishahle in the
same manner as the underlying offense tvith which the defendant is charged
in the er)ent that such underlying offense carries a greater penaltyy'*******

Section 1321. Tampering with Witnesses and Informants in Proceedings.
Add a new subsection 2a as follows

:

"A person is guilty of a Class C felony if he in any other manner cor-

ruptly or by threat or force obstructs, impedes or endeavors to obstruct or
impede the due administration of justice or of a law of the United States."*******

Section 1323. Tampering With Physical Evidence.
(1) Offense. A person is guilty of an offense if. believing an official pro-

ceeding is pending or [about to] irill be instituted or believing process, de-
mand or order has been issued or [is about to] u-ill be issued, he alters, de-
stroys, mutilates, conceals or removes a record, document or thing * * *

* * * (3) Grading. The offense is a Class C felony if the actor intentionally
and intends to sub.stantially obstructs, impairs or perverts prosecution [for a
felony.] Otherwise it is a Class A misdemeanor.

Section 1324. Harassment of and Communication with Jurors. * * * a
per.<on is guilty of a [Class A misdemeanor] Class C felony if, within intent
to influence the official action of another * * ********

Sections 1341^9 (contempt)
Alternative No. 1: Delete Code sections 1341-1349 and substitute present

IS U.S.C. § 401.

Alternative No. 2: Delete merely Code § 1349.
Alternative No. 3:

Section 1349, *** (2) ***if the official proceeding involved is a grand
jury proceeding, no person shall be prosecuted

:

(a) [under section 1342 (relating to failure to appear pursuant to sub-
poena) unless a judge certifies the case to the appropriate United States
Attorney to be considered for possible prosecution.]
[(b)] (a) under section 1343 * * *
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Section 1352. False Statements. Delete language of the present draft sec-
tion and substitute language of IS U.S.C. § 1001 in the existing Criminal Code.*******

In the portion of the draft concerning civil rights add new section 1516'
to contain the language of present IS U.S.C. § 241, and add present 18 U.S.C.
Chapter 77, dealing with peonage and slavery.***** l|E III

Section 1617. Criminal Coercion.
(1) * * * A person is guilty of a Class A misdemeanor if, corruptly or for

personal gain and with intent to compel another to engage in or refrain from
conduct, he threatens to * * ********

Section 1702. Endangering by Fire or Expulsion.
(1) Offense. A person is guilty of an offense if he intentionally starts a

fire or causes an explosion and thereby reckles.sly : * * *

(c) causes damage to property of another [constituting pecuniary loss in.

excess of $5,000.3*******
Section 1732. Theft of Property.
A person is guilty of theft if he :

* * *

(c) knowingly receives, retains or disposes of property of another which
has been stolen, [with intent to deprive the owner thereof.]

Section 173S. Defrauding Secured Creditors—Delete this section, which
deals with a matter properly left to state or local law, and substitute : "Ex-
tortion. Whopi^cr delays, obstructs or affects interstate or foreign commerce in
any manner by extortion shall be guilty of a Class C felony."*******

Section 1741. Definitions for Theft and Related Offenses. * * * [The term-
"deception" does not, however, include falsifications as to matters having no
pecuniary significance, or puflSng by statements unlikely to deceive ordinary
persons in the group addressed. "Puffing" means an exaggei'ated commenda-
tion of waves in communications addressed to the public or to a class or
group ;]
Add new section 1742

:

"Trafficking in Illegally Obtained Securities. A person is guilty of a Class
C felony if lie possesses, transfers or secrets securities if they are in fact
stolen or counterfeited and the actor knows that the securities were illegally

obtained or produced.'"
Section 1758. Commercial Bribery. * * *

(4) A person is guilty of a Class A misdemeanor if he is an officer or
employee of a national credit institution as defined in section 213 and receives
from any person tvho does or seeks to do business with such institution any
money or thing of value, other than fa) in satisfaction of a judgment of any
court, (b) with respect to the sale or purchase of an article or commodity at
the prevailing market price in the regular course of business, or (c) under
circumstances under which it is clear that such payment or benefit could not
influence such officer or employee in the discharge of his duties.

(5) a person is guilty of a Class C felony if he violates subsection fl) or
(4) of this section ivith intent to influence the exercise of powers residing in
the fiduciary, principal, employer or credit institution.

(6) A person is guilty of a Class A misdemeanor if he knowingly offers
or gives any benefit prohibited I'y suln^ection (I/) and is guilty of a Class C
felony if he knoivingly offers or gives any benefit under circumstances cov-
ered by subsection (5).*******

Section 1761. Use of the Mails or Interstate Facilities in Furtherance of
Scheme to Defraud (New, derived from 18 U.S.C. §§ 1341, 1343)
"Scheme to defraud within federal jurisdiction.

"A person who devises, intends to devise, or joins in a scheme or artifice to

defraud or to obtain money or property by means of false or fraudulent
pretenses, representations or promises and who, for the purpose of executing
such scheme or attempting so to do, commits any act bringing about circuni-
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stances upon which federal jurisdiction may he based under section 201(a), (c),

(d), (e), (f), (g), (h), (i) or (j) of this Code is guilty of a class C felony
2'his section shall not be limited by anything contained in section 1741-"

Section 3001. Authorized Seuteuces. * * *

* if 1^ ^ * t- ^

(6) In addition to the sanctions authorised above, the court may: fa) re-

quire pai/ment of restitution to persons injured by the commission of the
offense, to be enforced in the same manner as a fine, under such circum-
stances as are just or (b) enter orders appropriate to prevent and restrain
future violations of the statutes shoicn by the evidence or plea to have been vio-

lated in the case before the court. Any restitution ordered pursuant to this

section shall be credited against any civil liability the defendant may have on
account of the conduct constituting the offense.

Section 3006. Classification of Crimes Outside tliis Code (reducing all to
misdemeanors)—delete this section.

Section 3101(3) Factors to be considered (in sentencing)—add:
(o) the extent to ivhicJi the defendant has abused a position of responsi-

bility entrusted to him by society, (p) the extent to ichich he sets an example
for others because of his position, and fq) the large-scale influence tvhich his

conduct may have on others because of a pivotal relationship which he has
voluntarily assumed in society and as a result of which his actions could
have ivide ramifications.

Section 3103. Conditions of Probation. * * *

(n) refrain from engaging in conduct similar to that constituting the of-

fense or affording favorable opportunities for repeating the offense.

Section 3104. Duration of Probation. * * * Periods of probation shall [also
run concurrently with] begin at the end of any federal or state jail, prison or
parole term for the same or another offense to which the defendant is or
becomes subject during that period.
Add new Section 3107. Use of Rehabilitation Programs.
Where the defendant so requests at the time of sentence, and where the

court finds that the purposes of this Code icould be served, the court may
postpone the imposition or place the defendant on probation subject to the
additional condition, that the defendant participate in or successfully com-
plete a program of rehabilitation supervised by an appropriate public or pri-

vate agency ivhich the court finds will assist in the rehabilitation of the
defendant.

Appellate Review of Sentences a7id Critical Decisions Adverse to the Prose-
cution of Which Review Would Otherwise Be Precluded.

Title 28. United States Code § 1291.
* * * review shall in criminal cases include the power to review the sen-

tence and to reduce it on the ground that it is excessive or set it aside for
further proceedings, pursuant to the following procedures: (a) a defendant
seeking revietv of his sentence shall set forth the sentence appealed from and
distinctly set forth the grounds for seeking revieic ; (b) the government shall
not be reqtiired to respond to such statennent by the defendant nor shall the
court of appeals reduce or set aside the sentence unless the court of appeals
shall determine that the defendant's statement sets forth grounds upon ichich
such appellate consideration of the sentence is necessary, in ivhich event the
court shall .so notify the Government which .^hall then respond and shall so
notify the District Court, ivhich shall furnish to the court of appeals any
material not a part of the public record ivhich was pertinent to the imposition
of sf'ntencr, including the presentence investigation if any.
The courts of appeals shall also have jurisdiction to review, on appeal by

the Government, any decision before or during trial in a criminal prosecu-
tion instituted by the United States, ichich the Attorney General certifies is
likely to affect the outcome of the case and is of substantial interest to the
public. Such appeal if during trial shall be heard immediately. Any decision
on such appeal adverse to the defendant shall be reviewable by the Supreme
Court of the United States on appeal or certiorari after any affirmance of any
resulting judgment of conviction rather than by direct review of the judgment
of the court of appeals entered pursuant to an appeal pursuant to this para-
graph.

Ji-XE 21, 1971.
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STATEMENT OF VINCENT L. BRODERICK, NEW YORK COUNTY
LAWYERS ASSOCIATION, CHAIRMAN, COMMITTEE ON FEDERAL
LEGISLATION

Mr. Broderick. Well, I will try to keep it shorter than that, Sen-

ator. Thank you very much. I appreciate the opportunity to appear
here.

I do appear on behalf of the Committee on Federal Legislation

of the New York County Lawyers Association, and as you have
mentioned, Mr. Chairman, I have submitted a written statement,

and I have also submitted a report which the committee on federal

legislation has prepared with respect to the proposed new Federal

criminal code. In addition, I think one of the speakers who is

scheduled for tomorrow, or whatever the adjournment date is, Rich-

ard Givins, is a member of our committee, and so he will be touch-

ing on some of the matters which are covered in the committee
report. I would ask also, Mr. Chairman, that the committee report,

in addition to my written statement, be included, if possible, in the

record of the hearing.

In the comments which I have made in my written statements I
have drawn not only on the expertise of our committee, but also on
my own background which includes both Federal and municipal
law enforcement. I was, for a period of years, the chief assistant

U.S. attorney for the southern district of New York, and I was
also the police commissioner of New York City, so I have had
experience in active law enforcement on both a Federal level and
on a State level.

I would like to say that our committee welcomes the reconstruc-
tion and recodification of the Federal Criminal Code. We think it

is a very necessary thing, and we think the very process of recodi-

fication is a very healthy thing at this time in the history of the
country, because it makes us look with a new eye at accretions of
180 or 200 years, and I think that it is very important that this

committee, in its deliberations, do just that, that it not take merely
the written recodification that has been submitted by the National
Commission, but that it take this opportunity to take a new look
at laws that have been on the books for some time to decide whether
they are necessary, whether they are necessary in the way they are
presently cast, and whether the new cast which the National Com-
mission has proposed for them is an appropriate cast.

Comments in my written statement and the comments in the re-

port of the committee on federal legislation are largely critical.

They are critical because we felt that the most useful contribution
we could make was to point out areas where we thought that the
new proposed code was going in the wrong direction. I do not
want this to be interpreted as a general criticism of the work of the
National Commission, which I think has been very fine work, but
just a start.

I would like to just mention briefly some of the criticism we have,
underlying again the caveat that there is a great deal else in the
work of the National Commission which we have not criticized and
which we endorse. Our basic criticism, I think, is one of approach.



1413

We think that the new proposed code relies too much on State and

municipal precedents. We think that the purpose of the Federal

criminal law is a very different one than that of mmiicipal law,

and we question whether in many areas municipal law is an ade-

quate predicate for Federal criminal legislation. In our judgment,

Federal criminal legislation is designed to cover areas that the nor-

mal municipal criminal housekeeping function has either overlooked

or is unable to cope with. But we need Federal criminal law to pro-

tect against fraud in the area of interstate commerce, in the area

of mail, wire facilities, in the area of the securities
_
m.arket. We

need it to protect the national security, to protect foreign relations,

to prohibit the dissemination of impure foods, and impure or il-

legal drugs to the public, and to protect the public against criminal

activities which are not limited in their scope.

It is also important, since Federal criminal law is necessary to

protect the public in these areas, that the processes of Federal law
enforcement be adequately protected by effective laws, and I refer

here, for example, to laws against tampering with the administra-

tion of criminal justice. There are some of the proposals of the pro-

posed new code, some of the proposed provisions of the proposed
new code which we believe drop or dilute some of the necessary

safeguards which Federal criminal law presently has. And I would
like just briefly to discuss a few of these areas.

One is the area of the Federal conspiracy statute which is section

371 in title 18, and which would be replaced by section 1004 of the

proposed code. Section 371, as it presently appears in the law. has
a substantive prohibition against conspiracies to defraud the Uinted
States. We do not find this provision, we do not find this prohibi-

tion in the new code. We think it is a very important prohibition

to protect the United States and the functioning of the United
States, and we would urge very strongly that it be restored before
the new code is adopted.

]Mr. Blaket. Excuse me, Mr. Broderick. Could that objection be
met by the inclusion of a substantive defrauding provision in the

code ?

jNIr. Broderick. It could.
Mr. Blaket. It would not be necessary then to do as the present

code does, I take it—having only a conspiracy to defraud provision ?

Mr. Broderick. No. I think it could be broader than that. I think
it could be broader than that, but I do have a problem, Mr. Blakey,
with delineating too precisely the conduct you are prohibiting. Let
me just give an example of that. There is a prohibition in the pro-
posed new code which prohibits you, if you have been retained,
from going to a public official or a judicial official without informing
him that you have been retained, and intervening in a matter. Now,
this is a proposal which has obviously been drafted with specific

reference to cases that have been tried, and the notes under that
section indicate the Kahaner case in New York, where, in fact, this

happened. A man made a representation to public officials without
disclosing that he was retained to do that, and he was prosecuted,
and the public officials were prosecuted, under section 1503, the
obstruction of justice provision, and they were convicted.
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Now, I just do not understand the utility of draftino; a specific

provision to cover a criminal activity, which you know, by the very
fact that there has been a conviction under that sort of set of facts,

is very adequately covered by present law. Beyond that, I think there

is a danger in the language because I think when you particularize,

you are suggesting that unless a specific set of facts is covered by
your particularization, it does not offend the law.

Section 1001 of title 18 makes any false statement in a matter
within the jurisdiction of a department or agency of the United
States a crime. Now. under present law, certainly present law as it

is construed in the Second Circuit Court of Appeals, section 1001
will be violated if there is a statement, if the statement is false, if

it was made knowingly and willfully, and if it was within the

jurisdiction of an agency or department of the United States.

Section 1352 of the proposed new code would change this. If this

statement is a written statement in a Government matter, it is a

misdemeanor. It is, that is, if it is material, and if the declarer does
not believe it to be true. If it is not a written statement and is not
under oath, it apparently is not a crime at all. (If it is under oath,

it need not be material.) I think all of us who have been involved
in Fecleral law enforcement know that section 1001 of title 18 is a
very important provision for protecting the interest of the United
States, and I would not like to see it diluted, and I would recom-
mend that the full reach of the present section 1001 be retained in

the new code.

We feel similarly that the mail fraud provision in title 18, section

1341, and the wire provision in title 18, section 1343 are going to

be lost under the new code. We do not see them under the new code.

We see substituted for them section 1732, which deals with theft. Now,
the mail fraud and the wire fraud provisions of title 18 have had
broad application in any number of different criminal prosecutions,
and they have proved to be a very effective means of presenting
action to a jury for the jury to determine whether that action is

criminal or not. We urge very strongly that the provisions of pres-
ent law with respect to mail and wire fraud be maintained. Putting
this in terms of theft seems to us creates all sorts of problems. In
the first place you are reaching into municipal law for your predi-
cate, and then you are putting in definitions which really dilute

the full thrust of what you are trying to get into your statute. A
person under section 1732 of the proposed code is guilty of theft
if he knowingly obtains the property of another by deception, witli

intent to deprive the owner thereof. Deception is defined, and it

excludes falsification as to matters having no pecuniary signifi-

cance. It also excludes puffing by statements unlikely to deceive
ordinary persons in the group addressed, and puffing is defined as

an exaggerated commendation of wares and communications ad-
dressed to the public or to a class or group.
Now. we submit that these definitions, thrown into the definition

of theft and substituted for the mail fraud and the wire fraud pro-
visions, really remove the protection of the federal government from
large groups of people. Most frauds involve, not exploitation of the
entire public, but exploitation of the susceptible within the public



1415

group. And as we read the "puffing" exception, it would seem to

remove protection from this group. We do not see any justification

for lessening of the protection to the public in the mail and wire

fraud areas, and we believe today there should be an effort to in-

crease rather than to relax the protections for the consumer.

I have already referred to the obstruction of justice section. Sec-

tion 1503 of title 18 presently rather broadly provides that anyone
who corruptly or by threats or force influences, obstructs, or im-

pedes the due administrations of justice is guilty of a crime. Now,
this has covered all sorts of situations. It has been, it seems to me,

a very important protection for the processes of the Federal Gov-
ernment. And as we read the pioposecl code, and the variety of defi-

nitions of particular situations in the proposed code, we believe it

will dilute the broad thrust of section 1503, and we consider this

undesirable.

One last section which I would like to refer to is section 1951

of the present title 18 which protects the public against extortion

in situations involving interstate commerce. Here again, rather broad
language, whoever in any way or degree obstructs, delays, or effects

commerce by extortion or attempts to conspire to do so is guilty of

a crime. That section again is abolished in the proposed code, and
the substitutes for it are the theft section, section 1732, and the

robbery section, section 1721. Here again we see clarity and sim-

plicity and protection being lost. We are disturbed by the breadth
of the definition of a threat in section 1741 (k) on one side, and on
the other side we are disturbed by the narrowing effect of the pro-

i:)Osed section 1001 in conjunction with the theft and the robbery
sections, sections 1721 and 1732, with respect to criminal attempt.

We fear that there will be, under the proposed code, no substitute

for the deterrent effect of the present extortion statute as a pro-
tection to the public.

We are also disturbed by the rather cavalier treatment of Fed-
eral offenses outside of the proposed code. These have, it is true,

been reviewed by the National Commission, and the National Com-
mission has made a value judgment that some of them should be
actually mentioned within the code so that they can be considered
felonies, and some of them have been left outside of it. Some of
those that have been left outside, it seem.s to us, are very important
protections for the public against improper activities, and we would
urge very strongly that before this code is adopted this subcommit-
tee review very carefully each of the provisions of law with criminal
sanctions outside of the code to make sure that the thrust of the
code will not be to downgrade rather serious crimes to the status
of class A or class B misdemeanors.
In my statement I refer to one such piece of legislation which

was passed after considerable consideration by Congress in 1970,
the Financial Record Keeping and Currency and Foreign Trans-
actions Reporting Act. That is in title 12. Now, this was legislation
which was passed, as I remember, because of the concern Congress
had about the transfers of funds from the United States to other
countries, to Swiss banks, and it required record keeping and re-
porting in accordance with regulations that the Secretarv of the
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Treasury may pass, and it provided criminal sanctions. A willful

violation of any regulation carries criminal penalties up to a $1,000

fine or 1 year imprisonment or both.

Now, so far so good. This would fit, I believe, within the class A
misdemeanor category under the proposed code. But, if the violation

under those provisions of title 12 is committed in furtherance of the

commission of any other violation of Federal law, punishment by
imprisonment for more than 1 year, the violation of title 12 by
the terms of title 12 carries a criminal penalty of a fine up to

$10,000 and imprisonment up to 5 years or both. Now Congress,
when it passed this, passed it after giving a lot of thought to it,

and there was a very good reason why there was a 5-year prison
maximum and a $10,000 fine maximum put in the statute. This
certainly should not be eliminated without giving very careful
thought, and this is a tremendous burden for this committee, but I

think the committee has to undertake this burden as to whether the
overall purposes of the Federal criminal law are being served by
downgrading crimes such as this.

Senator Hruska. On that point, Mr. Broderick, one of the diffi-

culties in that regard is encountered when Congress would abdicate
and endorse over to a regulatory agency the power to proscribe cer-

tain conduct, violation of which would be punishable as a felony.

That is pretty serious business. We like to think, many of us in the
Congress that that business should be limited to the Legislature itself,

and if we simply say that we are going to give powers to regu-
latory agencies to legislate criminal laws with felony sanctions,

that is pretty serious for the public. It is serious for everybody con-
cerned, considering first of all that the regulations are not promul-
gated as plainly and as advisedly as statutes are, as the law itself is.

Now, I agree with you that we should review carefully those
regulations, but if the regulations are of sufficient importance, and
if the violations of those regulations are so serious, then that par-
ticular regulation should graduate into the status of a statute. That
is our general thinking. What comment would you have on that?

INIr. Broderick. I think I may agree with your general thinking,
but I think that distinctions have to be made, Senator.

Senator Hruska. Yes.
Mr. Broderick. You, as a Senator, are a generalist, and in the

specific cases I have cited of title 12 with respect to financial re-

porting, you as a Senator, and the Congressmen as legislators, have
made a value judgment, and have enacted into law that reporting
is necessary in this area, and that a failure to report where report
is called for is a crime. Now, you certainly are not in a position to
decide what shall be reported, or how often it shall be reported.
This is a technical matter which I do not think you should be con-
cerned with. But, you have passed on the basic penal question, is

this sufficiently serious, is information in this area sufficiently neces-
sary that the failure to keep the records, or the failure to make the
records when called for should be a crime, and if so, how much of
a crime.

Now, let us move over to another area. Let us move over to the
area of food and drugs. Certainly the Congress should not make a
decision on what particular drug is pure and what particular drug
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is impure. You do not have the expertise, and you would not have

the expertise even if you held hearings 365 days a year. But, you

do know that you do not want members of the public to be sold or

purveyed imperfect drugs or imperfect food, so you make a law,

and you decide what the penalty should be for impure drugs or

food.' and then you leave it to the Food and Drug Administration

to decide what specific drugs are pure and what specific drugs are

impure, really a technician's question and not a legislator's ques-

tion. And I have no trouble with that.

Senator Hruska. Well, that is a problem. We try to deal with

it as best we can. We will try to deal with it as best we can, but we
do have that outer limit, where we do not feel we can give too much
power to the regulatory agencies because they are not representa-

tives of the people. They live forever, and they are not subject to

the checks that people who win elections by popular consent are. Do
you not see that that is part of the problem?

'Mr. Broderick. That certainly is true, and I think really what
you are underlining. Senator, is the requirement that the legislature

be vigilant, and be careful on what it does delegate and be careful

that what it does delegate is not a power to, not something for

which it is answerable to the people.

Senator Hruska. Thank j^ou very much for your testimony. We
know that you have served as the commissioner of police in New
York. You are a former U.S. attorney, are you not?
Mr. Broderick. That is correct.

Senator Hruska. So, we know when you speak you speak with
that background, that will, of course, induce us to give very serious

consideration to the suggestions you make.
]\Ir. Broderick. Thank you very much, Senator. Thank you for

the opportunity to be here.

Senator Hruska. Our next witness is Mr. Frank X. Jones. He is

executive director of the National Legal Aid and Defenders
Association.

Mr. Jones, 3^011 have furnished us with an interim statement of
the National Legal Aid and Defenders Association. It will be in-

serted in the record at this point.

(The statement follows:)

Statement of National Legal Aid and Defender Association

Mr. Chairman and members of the Subcommittee, my name is Frank N.
Jones. I am the Executive Director of the National Legal Aid and Defender
As.sociation. Appearing with me today is Mr. Terence MacCarthy, Executive
Director. Federal Defender Program for the Northern District Illinois.
The purpo.se of this statement is to place before this Subcommittee the

ofBcial views of the National Legal Aid and Defender Association (NLADA)
with respect to the Proposed Federal Criminal Code. Formed in 1911, NLADA
is the only national, non-profit corporation representing those organizations
providing legal services for the poor. It counts as members throughout the
United States approximately 900 offices engaged in civil practice and 350
offices engaged in the defense of the criminal accused. The NLADA member
offices include all the various organizational forms of legal aid and defender
service.s—public, private, and mixed—and its Board of Directors and Execu-
tive Committee are composed of leaders of the Bar from every section of the
country.
The proposed legislation is the result of a most careful and thoughtful

analysis of existing law, for which the National Commission on Reform of
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Federal Criminal Laws should be commended. The organization of the

federal criminal laws into a single compilation provides essential integration

and lends itself to more efficient use. A comprehensive scheme of the nature

proposed should be adopted by Congress.

PART A—GENERAL PROVISIONS

Chapter 1. Preliminary Provisions

Sectiom. 103. Proof and presumptions

Although the requirement of proof beyond a reasonable doubt is said ta

be retained in section 103(1), there is a change in the Code from the tradi-

tional "'presumption of innocence" to the phrase "assumption of innocence,"

which affects more than semantics. According to Professor AVigmore, the

"presumption of innocence" is fixed in our law. The purpose of retaining the

expression, he states, is to emphasize that it is for the prosecution to adduce

evidence. The presumption implies "that the accused (like every other person

on whom the burden of proof does not lie) may remain inactive and secure,

until the prosecution has taken up its burden and produced evidence and
effected persuasion ; i.e., to say in this case, as in any other, that the opponent

of a claim or charge is presumed not to be guilty is to say in another form
that the proponent of the claim or charge must evidence it.

"However, in a criminal case the term does not convey a special and per-

haps useful hint over and above the other form of the rule about the burden

of proof, in that it cautions the jury to put away from their minds all the

suspicion that arises from the arrest, the indictment, and the arraignment,

and to reach their conclusion solely from the legal evidence adduced. In

other words, the rule about burden of proof requires the prosecution by evi-

dence to convince the jury of the accused's guilt; while the presumption of

innocence, too, requires this, but conveys for the jury a special and addi-

tional caution (which is perhaps only an implied corollary to the other) to

consider, in the material for their belief, nothing t)ut the evidence, i.e., no
surmises based on the pre.sent situation of the accused. This caution is par-

ticularly needed in criminal cases." (9 Wigmore, Evidence § 2511 (3d Ed.,

1940), emphasis in original.)

In section 103(2) another change in the law is proposed concerning the

amount of evidence necessary to raise a defense. While the majority of cir-

cuits permit the defendant to raise a defense by presenting "some." "slight,"

or "any" evidence, the new section would require the accused to produce
evidence "sufficient to raise a reasonable doubt on the issue." We oppo.se this

change, as the burden of proof belongs to the pro.secution. It is a violation

of due process to convict the accused excei)t upon proof beyond a reasonable

doubt of every fact necessary to constitute the crime with which he is

charged. {In re Winship, 397 U.S. 358 (1970).) It is for the same reason that

we oppose the creation of a new category called "affirmative defenses" in

section 103(3) which would shift the burden of proof to the defendant.

Chapter 2. Federal Penal Jurisdiction

Section 201. Common jurisdictional hases

No comment is offered upon the jurisdictional sections at this time, as we
are studying the effect of these provisions.

Chapter 3. Basis of Criminal Liahilitij; Culpability ; Causation

Section 301. Basis of liability for offenses

While section 301 properly requires that mere status should not be the basi-S-

for criminal liability, the section is deficient in another respect. In this

section, liability for action and for the failure to take action is established

without regard to whether the action, or omission was voluntary. We oppose

that portion of this provision creating criminal liability without the pre-

requi.'^ite mens rea. This is in accordance with the Model Penal Code. § 2.01,

which provides that, "A person is not guilty of an offense unless his liability

is based on conduct which includes a voluntary act. .
.".

Section 302. Requirements of culpability

Section 302. which establishes the general mental element for specific

crimes, is defective as it is applied to certain specific offenses. For example,

the offense of attempt is traditionally a specific offense crime which re-
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quires the specific intent to commit the substantive crime (see Perlcins on
Criminal Law (2(1 Ed., 1969) at 573). However, the Code provision dealing
with attempt (§ 1001) fails to require that the actor have the specific intent
to commit the crime. Instead, it merely requires that he intentionally per-

form the act which constituted a substantial step toward the commission of
the crime. This is particularly dangerous because criminal attempt as defined
in the Code is an offense of the same class as the completed offense. Under
the Code provision, therefore, an accused may be convicted for a crime that
has not occurred in spite of the fact that he did not intend to commit a crime.

Chapter 4- Complicity

Section J^Ol. Accomplices

Section 401. dealing with accomplices, imposes liability for the commission
of a crime upon one who "fail(s) to make proper effort" to prevent it. We
oppose the notion of placing the onus on a nonparticipant, and further sug-
gest that the words "proper effort" are unconstitutionally vague, as they do
not afford sufficient notice of what acts would constitute "proper effort." The
liability of a nonparticipant is particularly heinous where, as in this provi-
sion, he is treated as a principal.

Chapter 6. Defenses Involving Justification and Excuse

Section. 601. Limits on the use of force; excessive force; deadly force

Section 607(2) (d), which provides a justification for the use of deadly
force by a public servant, would condone summary execution of persons who
have not themselves employed force. While the Study Draft specified that the
defense would apply only where the fleeing felon had attempted to commit
a Class A or Class B felony involving violence, the Final Draft allows the
defense to be used where the fleeing felon is accused of committing any
type of "felony involving violence." The tei-m, "felony involving violence" is

nowhere defined in the Code. The Study Draft version would, at least, have
eliminated the defense in instances where the deceased was attempting a
Class C felony involving very little risk of jeopardy to human life.

Section 607(2) (f). which justifies the use of deadly force in the course of
a riot, would apply to the situation where a looter is shot by an officer. The
ideological impact of a federal law justifying such a broad use of deadly
force against citizens would be most undesirable. Moreover, such a rule at
the federal level would be likely to stimulate similar legislation at the state
level. We recommend that these provisions be limited to instances where
human life is seriously and imminently threatened by the accused felon.

Chapter 7. Temporal and Other Restraints on Prosecution

Section 101. Statute of limitations

There are two serious defects which we see in the proposed Statute of
Limitations section (§701). We would oppose the easy defeat of the limita-
tions period by the filing of a complaint, and automatic waiver upon failure
of counsel to raise the statute as a bar.

Section 101. Former Prosecution in Another Jurisdiction: When a Bar
While the notions of a compulsory joinder (§703) and absolute bar against

subsequent prosecution (§708) embodied in the Code deserve our commenda-
ticm, we believe that section 707 tends to violate the constitutional proscrip-
tion against double jeopardy. The requirement that all of the charges against
a defendant growing out of a single criminal episode be joined at one trial
would be circumvented by granting the federal prosecutor the right to pro-
ceed subsequent to a state prosecution. We would strongly oppose subsequent
prosecution by the federal government of a matter already litigated in the
state courts.

PART B. SPECIFIC OFFENSES

At this time we are not able to set forth our comments on the many spe-
cific offenses contained in the proposed Code, but we are working with our
staff and committees to develop a section-by-.section analysis and commentary.
Recently enacted federal criminal legislation, wherever possible, should be
incorporated into tlie new Code. The recent compilation of drug offenses
(PL 91-013) should be assimilated into the new Code, but we would strongly
urge the adoption of the lower penalties suggested in the final draft.
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PART C. THE SENTENCING SYSTEM

The two most notable and progressive achievements in the Proposed Federal
Criminal Code, which we would strongly urge Congress to adopt, are the
abolition of the death penalty (§3601) and the legislation which would permit
appellate review of sentencing (proposed 28 U.S.C. 1291).

Chapter 30. General Sentencing Provisions

Section 3001. Authorized sentences

In section 3001 a minority of the Commission suggested a provision author-
izing the district court to reduce the class of the offense. A district court
should have the discretion to lower the pimishment if such a plan would aid

in the rehabilitation of the offender. However, we would suggest that this

provision be broadened to grant the court the power to reduce the class to

whatever class the district court finds to be in the interests of justice.

Section 3003. Persistent misdemeanants

The imposition of a sentence of up to 5 years for a misdemeanant after his

third conviction for a Class A misdemeanor, as proposed in Section 3003. is

an iil advised deviation from the present law. The argument that a mis-
demeanant who has received two prior sentences ranging from 30 days to

one year should be incapacitated for as many as 5 years is based primarily

upon the supposition that society needs to be protected from the petty of-

fender. Given the present capabilities of our institutions for truly rehabili-

tative programs as compared with their potential harmful effects upon the

petty offender, the rehabilitative-incapacitative program is certain to misfire.

Section 3005. Resentences

Section 3005. which permits a court to impose a more severe sentence upon
resentencing, is contrary to the ABA's Minimum Standards for Criminal
Justice. Section 3.8 of the Standards Relating to Sentencing Alternatives and
Procedures (Approved Draft, 1908) provides that, "where a conviction of

sentence has been set aside on direct or collateral attack, the legislature

should prohibit a new sentence for the same offense which is more severe than
the prior sentence less time already served." Adoption of the Commission's
minority alternative, which conforms to the ABA Standards, would avoid the
appearance that the defendant was penalized for exercising his right to an
appeal. Conduct occurring after the time of the original sentencing, if crimi-

nal, should be made the basis for a separate prosecution, wherein the state

must bear the customary burden of proving the misconduct beyond a reason-
able doubt.

Chapter 31. Probation and Unconditional Discharge

Section 3102. Incidents of probation

Section 3102. as proposed, would remove the discretion which the court
presently has to fix an initial term of probation for a felon which is less than
5 years. While we do not oppose the time limits set for felonies, misdemeanors,
and infractions, we believe these time limits ought to be maximums, allowing
the court to impose shorter periods of probation in their discretion.

Chapter 32. Imprisonment

Sections 3201 and 3202. Sentence for imprisonment: incidents; vpper-range
imprisonment for dangerous felons

While the range of sentencing alternatives provided in Chapter 31 is most
encouraging. Chapter 32 contains a number of regressive features. The maxi-
mum terms of imprisonment created by sections 3201 and 3202 are excessively

long. Moreover, we would suggest a provision for a good time allowance (cf.

18 U.S.C. §4161). and a credit for educational improvements.
Section 3101 would enable the court to set a minimum term of one-third

of the sentence. The court's imposition of minimum terms hampers the re-

habilitative process and removes needed discretion from the parole board.
The classification for a dangerous felon, as in section 3202. is of doubtful

validity, but if found necessary should be no more inclusive than the existing

treatment of dangerous special offenders. Both Title X of the Omnibus Crime
Control Act of 1970 and Title IT of the Comprehensive Drug Abuse Preven-
tion and Control Act of 1970 restrict such treatment to the situations de-

scribed in subsections (a), (b), and (d) of this section.
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Chapter 33. Fines

Section 3304- Response to nonpayment

Section 3304, by requiring that an individual failing to pay a fine must
show cause why he should not be imprisoned for nonpayment, runs afoul of

the U.S. Constitution. First, the statute violates the Due Process Clause of

the Fifth Amendment, which has been held to require that the prosecution
bear the burden of proving guilt beyond a reasonable doubt. (In re Winship,
397 U.S. 358 (1970).) Secondly, the section should be revised to make it clear

that a defendant would not be incarcerated by virtue of his indigency (cf.

Tate V. Short, 401 U.S. 395 (1971)), in violation of the Equal Protection
Clause.

Chapter 34- Parole

Section 3401. Parole eligibility; consid<eration

While section 3401 expresses the progressive view that a prisoner should
be eligible for parole at any time, it fails to adequately provide for the per-

son who is serving only a one-year sentence. Subsection (2) ought to be
amended to provide a parole hearing within three months of confinement for

such a person ; his first opportunity for parole should not be delayed until 60
days prior to the expiration of the year.

Section 3402. Timing of parole; criteria

The prohibition created in section 3402 on releasing a prisoner who Is

serving a long sentence during the first year of his imprisonment would serve
to retard effective rehabilitation of such prisoners. The Model Sentencing Act
provides for immediate parole eligibility, even for the most serious of of-

fenders. The remainder of the section reflects a progressive attitude, which
places a great deal of discretionary authority in the parole board. The board
should be structured and financed so as to carry out the intent of these
modern provisions.

The possibility of being released on parole, however, should not remain the
only motive for good behavior. Repeated denials of parole would remove in-

centive if no provision is made to allow credit for good-time. Thus, we would
recommend inclusive of a provision similar to that in the Working Papers,
section 3407, to provide good-time credit.

Sectio-n 3406. Finality of parole determinations

Section 3406, which would shield the decisions of the parole board from
review by the federal courts, changes the present law (see Arcinicga v. Free-
man, 92 S. Ct 22 (1971)). Such a provision would permit the parole board to
take arbitrary action, protected from public scrutiny. Granting unreviewable
discretion to the parole board violates the principle that administrative agen-
cies should be subject to a check upon abuse of discretion. (Davis. Admin-
istrative Law (1965) at 526.)

This concludes our interim statement. There are many sections of the Code
which we have not yet studied adequatel.v. We would like to comment on
those sections as well as expand upon the remarks which we have made here
this morning at a later time in a more complete statement. The National
Commission on Reform of Federal Criminal Laws deserves high praise for
the careful job they have done on this massive task. We want to thank the
Subcommittee for the opportunity to present our views before you today.

STATEMENT OF EUANK N. JONES, EXECUTIVE DIRECTOR OF THE
NATIONAL LEGAL AID AND DEFENDER ASSOCIATION; ACCOM-
PANIED BY TERENCE MacCARTHY, EXECUTIVE DIRECTOR OF
FEDERAL DEFENDER PROGRAM FOR THE NORTHERN DISTRICT
OF ILLINOIS

ISIr. JoxES. IMr. Chairman, my name is Frank Jones, and I am
executive director of the National Legal Aid and Defenders
Association.

Mr. R. A. Green, was unable to come, and I believe this was trans-
mitted to the committee some time ago. I am here, therefore, in his

57-868—72—pt. 3-B 3
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stead. Also appearing with me, is INIr. Terence ]MacCartliy, who is

the executive director of the Federal defender program for the

northern district of Illinois. He is also the chairman of the Federal

Defender Committee for National Legal Aid Defenders Association,

and he will supplement some of my remarks, and will touch on some
areas that are not covered in my interim statement.

The National Legal Aid and Defenders Association represents

some 900 civil offices providing legal services in every State in the

Union, and some 350 defender offices, including Federal defender

programs throughout the United States. We also have programs at

the Virgin Islands, Puerto Rico, and Micronesia.

Now,"m3^ statement this morning Avas prepared by the National

Lesal Aid' and Defender Association staff in conjunction with the

Federal defenders. However, we regard this only as an interim

statement, and we are in the process of preparing a section by sec-

tion analysis of the proposed code which we will present to the

committee within the next few weeks.

Senator Hruska. That will be fine, and when you do, you trans-

mit it to Mr. Blakey and he will see that it is handled properly.

]Mr. Jones. Yes, sir.

On the whole, we regard the proposed legislation as a most im-

portant and far-reaching step toward providing an integrated uni-

form body of criminal laws. We believe the committee has done a

fine job in the preparation of this draft.

I should like here to simply highlight some of the concerns which
we at the NLADA consider particularly important. First with re-

gard to the general provisions of Chapter 1, Proof and Presump-
tions, we believe that the concept of the presumption of innocence

is fundamental. We think it is a bedrock upon which not only emo-
tional attitudes but complete patterns of thought regarding our
justice system have been predicated, and we are concerned that

elimination of this concept will not only cause great confusion in

the minds of the lay jury, for example, but will also ultimately
undermine the rights of the accused.

We, therefore, feel that unless this committee is very careful in

developing and controlling the meaning of the new proposed concept

of assumed to be innocent that we run the risk of eroding the mean-
ing of presumption of innocence, and that is one concern that the

National Legal Aid and Defender Association and its affiliated

member organizations throughout the country have voiced.

We have not yet formulated a position on the proposed common
jurisdictional bases provided for under section 201, but we believe

it to be a most important issue.

Now, our final statement, as I have indicated, w^ill treat it in some
detail. HoAvever, ^Nlr. MacCarthy will make some observations witli

regard to this common jurisdictional question in his remarks.
Looking then to chapter 6. section 607 which limits the use of

force, excessive and deadly force, we are concerned as a result of
our experiences during periods of civil disorders such as the dis-

orders and disruption throughout the country in 1967 and 1^68,
Chicago, Detroit, Newark, et cetera. During these periods there is

tremendous confusion, and honest citizens, hardworking people very



1423

often find themselves in the vicmity of disturbances where windows

are being broken, and consumer goods are there for the taking, as

it were. Tlie Commission on Civil Disorders reported that a large

percentage, the exact number of which we do not have, but a large

percentage of people arrested for looting were, in fact, people who

had no previous trouble with the police and who worked every day.

The provision with regard to the use of deadly force, as it relates

to burolarv (and I use burglary because in looting cases, people

are usually charged with burglary) would make it, would create

a situation wherein these people to whom I refer might very well

find themselves the victims of deadly force.

Section 607(2) (f) would permit the use of deadly force in this

situation. Given the confusion that exists during these periods,

police officers, we believe, should not be encouraged to use deadly

force, and we think that certainly more clearly defined standards

to be followed by those public servants who will issue the order to

use deadly force should be stated.

An alternative for eliminating this problem might be to strike

the word burglary from the list of crimes in which deadly force

might be justifiecl. or to specifically exempt certain kinds of acts

during periods such as civil disorders.

Xow, I am mindful that tlie section refers to deadly force for

the prevention of crimes, but I would suggest that it is written in

such a way as to encourage the use of deadly force to stop so-called

fleeing felons. I am reminded of the interpretation given the state-

ment of the mayor of one of our large cities after a riot, the inter-

pretation of his statement which very closely approximates this

provision in the Code, was that he was advocating the use of deadly
force to stop people who had, in fact, picked up these consumer
goods to which I referred. And one way of eliminating the possi-

bility of deadly force in this situation might be to exclude the word
burglar}'.

Regarding the fines in chapter 33. section 3304, we believe that
this section should be strongly worded to make it clear that the
principles established in Tate v. Short ^ are applicable here, and that

the pool- should not be incarcerated simply because they are without
the funds to pay the fine. We do not think that the comments or
that the provision itself states that principle clearly enough.

Finally, the XLADA wholeheartedly supports chapter 36. sec-

tion 3601 as the alternative to capital punishment. AVe are opposed
to the provisional chapter 36 which retains the death penalty. The
delegate assembly of the National Legal Aid Defenders Association,
at its annual meeting, on November 5 through 8, 1971, passed a reso-

lution opposing the death penalty.
Mr. Blakey. May I ask you one question at that point? On the

assumption that the Supreme Court sustains it as constitutional,
and Congress decides to retain the death penalty, would you favor
the bifurcated trial and a separate hearing for the penalty stage of
the trial ?

>Ir. JoxES. Yes, yes, we would.
I very much appi-eciate this opportunity to highlight some of our

views with regard to this proposed code,' and Mr. ]MacCarthy will
make certain observations.

1 Tnic V. HliorU 401 U.S. 39rj (1071).
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Mr. MacCartht. Senator Hruska, I might join with Mr. Jones in

commending the effort put forth and more importantly the results

achieved by the National Commission on reform of the Federal
criminal laws. In my opinion, if the draft report were adopted as

written now, whatever its shortcomings might be, it would substan-

tially improve the overall administration of criminal justice and
the courts.

I might explain briefly the reason for my appearance. I appear
solely in an individual capacity, and by no way do I speak on be-

half of those involved in Federal defender work. As a matter of

fact, it is my understanding, Senator, that those involved in Federal
defender Avork are now in the process of assimilating their com-
ments based upon a more in depth i-eview of the various provisions

of the act. These will be forwarded shortly. I have been asked, as

chairman of a subcommittee of the National Legal Aid and De-
fender Association, to comment and be prepared to answer questions
on its interim statement which I received last week.

In the main, I am in agreement personally with most of the ob-

servations made in the interim statement, however, not necessarily

all. I would like, however, to again stress, and I think INIr. Jones
did a very excellent job in this regard, that this is but an interim

report and something more significant should be forthcoming in the

immediate future.

I might offer two general comments not contained in this report,

and one additional specific comment which might be helpful to the

committee.
First of all, I might sound what is probably an unaccustomed

voice in favor of the jurisdiction provision of the bill, and more
specifically in favor of the piggyback jurisdictional provision in

section 201(b). In voicing support of jurisdiction provision, I am
not unmindful of the suggested inadequacies of some of the terms or
language of § 201(b)—i.e., the terms "in the course of committing"
and "in immediate flight from the commission of any other offense."

Appreciating, however, the frailties of our language, the section does
as fine a job as possible in semantically setting forth the section's

jurisdictional criteria.

My favoritism of this jurisdiction aspect of the bill is based on
several basic points.

First, I think the broad jurisdiction provisions of the bill recog-
nize the problems of judicial econom3\ We are ofttimes faced with
the situation of having a defendant at one and at the same time
facing charges in both the State and Federal courts, charges arising
from the same act, or the same series of acts.

Second, the board jurisdictional base of the section facilitates the
prosecution of the multistate type of crime, particularly syndicated or
organized crime.

Third, I think the jurisdictional provision relieves the Federal
courts from the inequities limitations which presently attain. I have
reference, of course, to the most recent situation where a union
leader was shot, and of course, the persons accused could not be
prosecuted on murder charges in the Federal court. Similarly I



1425

have reference to the limitations inrisdictionally imposed on the

prosecution of those accused of murdering civil rights workers.

Fourth, and of particular interest to me as a defender, is the

potential made possible by the broad iurisdictional provision of

permitting a downgrading of offenses which might otherwise carry

more severe penalties.

In voicing mv comments. I am not unmindful of the potential for

abuse made^possible by this piggyback provision. I acknowledge the

possibilitv that there could be an invasion of areas of primary State

concern. I would hope this would not occur. Realistically, however, I

think that practical considerations and past history urge against un-

necessary fears. This point I might explain in some detail.
_

Frankly I suggest that the present jurisdictional basis of our

Federal criminal law is quite broad. I have reference particularly,

to the mail fraud statutes and to section 19.51 and 1952 of title 18,

the Anti-Racketeering statutes. Imaginative U.S. attorneys can and

have extended the breadth of Federal jurisdiction to most any crime

where they reallv desire to prosecute.

Notwithstanding the present scope of Federal jurisdiction, I per-

sonally perceive a trend, and I might add a salutary one, in favor of

declinations by Federal prosecutors in favor of State prosecution

where the charges involve the "garden variety" of common law

crimes. Particularly. I notice in our own district the U.S. attorney

very seldom prosecutes Dyer Act violations, except of course where

he feels there is an organized crime involvement.

Lastly I think we should not lose sight of the obvious manpower
limitations of our Federal investigatory agencies and, of course, our

Federal prosecutors' office. For these reasons I am optimistic and I

believe realistic—in not being fearful of the creation, by the piggy-

back provision, of a Federal police state.

The second comment I offer is my own strong support for what I

read to be the majority recommendation in favor of firearm legisla-

tion. I specifically have reference, of course, to the banning of all

handguns, save for the few exceptions relative to police officers and
those in law enforcement work. Admittedly this involves an area of
primary State responsibility. There can be no question as to the

State's priority. The fact of the matter is, however, that States have
not indicated and apparently will not in the foreseeable futui'e indi-

cate, a willingness to enact necessary gun legislation. It then remains
then for this legislative body, our U.S. Congress, to bring forth

meaningful and most necessary gun legislation.

I might add one final observation. Since the comments were written

that there has been a slight change or if you will, further develop-

ment, of the law relative to double jeopardy. These developments
place in issue the accuracy of one of the committee's comments. I

call attention to section 704, one of the provisions dealing with
double jeopardy.

Senator Hruska. AMiat page is that?

Mr. ]MacCartiiy. That is page 214. Senator. In the comment to

section 704, the commission suggests that they are in effect restating

Federal case law, and secondly they indicated that they are incor-

porating in section 704 the doctrines of res judicata and collateral

estoppel.
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As to the latter of these observations, the siigpjestion that the

Commission is incorporating the doctrine of collateral estoppel in

section 704 is, I respectively sugaest, somewhat inaccui-ate. It would
appear the Commission had reference to the Supreme Court decision

in Ashe v. Swenson.'^ However, the fact remains that the initial

paragraph of section Y04 limits its api^lication to those circumstances
where there has been a violation of the same statute.

Now, although the same statute was involved in Ashe v. Sioenson^

the fact of the matter remains that the more pervasive concern of

the collateral estoppel doctrine is the situation where out of the

same set of facts the defendant has been charged with violations of

more than one statute. Some thought might be given to deleting

from section 704 the Qualifying terms "* * * if it is for violation of

the same statute * * *."

Dropping down to section 704(d), this subsection in effect sets

various exceptions where jeopardy shall not attach. The third such
exception—they are not further enumerated save that this is the

second exception listed under the (ii) designation—talks in terms of

there being an exception where "* * * there was a legal defect in the

proceedings which would make any judgment entered upon a verdict

reversible as a matter of law." I respectfully suggest that this ex-

ception does not now receive the approbation of the courts. I

respectfully call attention to the case of United States ex rel Somer-
ville V. Iliinois.^ This is a 1971 opinion written by the late Judge
Major. The case raises the very issue contemplated by the above
stated exception—i.e., the situation where the prosecutor returns

what later turns out to be a faulty or fatally effective indictment
but nonetheless proceeds to the point of establishing jeopardy, by
impaneling the jury, and thereafter moves for a mistrial. The
seventh circuit held that jeopardy did in fact attach. Under section

704(d) a sit now reads jeopardy would not attach. I should point
out that SomervUle was remanded to the seventh circuit court of
appeals by the Supreme Court for reconsideration (401 U.S. 1007)',

after the seventh circuit had initially (429 F. 2d 1335) concluded
the law as stated in section 704(d). Finally, a petition for certiorari,

filed by the State of Illinois, is now pending.
Senator Hruska. Mr. MacCarthy, there are several Supreme

Court decisions in this area that pretty well set out the law now. do
they not? And the Supreme Court is engaged in further decision-

making and writing further opinions on this subject. "V^Hiat would
you think of eliminating section 704 altogether and relying upon the
Supreme Court decisions as opposed to an effort to broaden, correct,

or modify in some way the present language of this proposal?
INIr. MacCartht. Personally, Senator, I would be in favor of

eliminating the provisions altogether and deferring instead to the
U.S. Supreme Court—with one notable exception. Section 707 pre-
cludes, "* * * unless the Attorney General of the United States
certifies that the interests of the United States would be unduly
harmed * * *." Federal prosecution where the conduct gives rise to

the offense is initially prosecuted by another sovereign. This section

'^ Ashe V. Swenson, 397 U.S. 4,36 (1970).
^United States ex rel SomervUle v. Illinois, 447 F. 2d 733 (7t]i Cir. 1971).
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does much to avoid the potentially iinequitious circumstance which

micrht arise from dual prosecutions as now permitted or given ju-

dicial approbation in Ahhata v. United States} Generally, however,

I would ao-ree with the Senator's comment, I would think these sec-

tions, relative to double jeopardy issue, could be eliminated and we
could instead defer to the decisions of the Court.

Senator Hruska. Thank you very much. Thank you both for ap-

pearing and we will aAvait the later materiaL

]Mr. JoxEs. Thank you so much. Senator.

Senator Hruska. Our next witnesses will be Mr. Melvin Wulf
and :\rr. Edward Ennis of the American Civil Liberties Union. A
third man is at the table, and will you identify him for the record,

please ?

STATEMENT OF EDWARD J. ENNIS. CHAIEMAN, BOAED OP DIEEC-

TOUS, AMERICAN CIVIL LIBERTIES UNION. ACCOMPANIED BY
MELVIN L. WULE, LEGAL DIRECTOR, AMERICAN CIVIL LIBER-

TIES UNION: AND DAVID RUDOSKY, ATTORNEY AT LAW,

PHILADELPHIA, PA.

]Mr. Exxis. Yes. Good morning, Mr. Chairman. My name is Ed-
ward J. Ennis and I am the chairman of the American Civil Liber-

ties Union and on my right is ]\Ir. Melvin Wulf, Avho is the legal

director of the American Civil Liberties Union, and on my left is

]Mr. David Rudosky, who is a private attorney in Philadelphia who
prepared the draft of the 144-page statement on the proposed code,

which we have submitted to the committee and which we would
request be made a part of this record.

Senator Hruska. It will be done.

(The statement of Mr. Ennis and 144-page report follow:)

Statement of Edward .T. Exxis, Chairman, Board of Directors, American
Civil Liberties Union, New York, N.Y.

Mr. Chairman, my name is Edward J. Ennis. I am Cliairman of ttie Board
of Director.s of tlie American Civil Liberties Union. I served in the Justice
Department from 1932-1946 in various positions incUiding the Office of tlie

Solicitor General and Assistant U.S. Attorney in the Southern District of
New York. I was General Counsel of the Immigation and Naturalizlattion

Service and Director of Alien Enemy Control during World War II. I have
been in the private practice of law since my government service.

The federal criminal code proposed by the National Commission on Reform
of Federal Criminal Laws is a ma.ior event in American criminal law. As
described by the Commission Chairman, Edmund G. Brown, the Report aspires
towards being '"a logical framework for a twentieth century penal code." We
think the proposed Code goes a long way towards reaching its goal.

One of the common interests of civil libertarians—though not one which
is exclusively theirs—is to have the criminal law set out clearl.v. coherently,
and uniformly. A compilation of the criminal law with those characteristics
serves two purposes. First, it helps to assure that the public understands the
conduct which society has forbidden. Second, and more importantly, it helps
to assure that those responsible for enforcement of the law have the least
possible opportunity to construe the law favorably for their friends and un-
favorably for their enemies.
The second objective will surely always be elusive. It is as plain as can be

that the man with friends in high places has a distinct advantage over a friend-

' 359 U.S. 1S7 (19.59).
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less prospective defendant ; and it is equally clear that the best code of

criminal laws will be applied more "clearly, coherently and uniformly" to the
poor as a class than to the rich. But we persist in our hope that a well
drafted criminal code will have some tangible effect on reducing the law's

inequalities.

This proposed Code is distinctly a step in the right direction because it

tries to deal coherently Avith the whole of the substantive criminal law. It is

not perfect, otherwise we would not have one hundred and fifty pages of

criticism. A model code drafted by the ACLU would look quite different from
this one. Though it would not be perfect either, we like to think it would
be a better approximation of perfection.

We do not comment on all the provisions in the proposed Code. Those which
we do not touch on did not, in our judgment, raise imi»ortant, or more often

any, civil liberties issues, at least by the ACLU's definition. On the other
hand, we have tried to note at least in passing those proposals which we be-

lieve serve civil liberties principles.

One which deserves special recognition is the decriminalization of homo-
sexual activity between consenting adults, an objective which the ACLU has
advocated for many years.

Unforunately, the Code does not decriminalize other acts which the ACLU
believes should be beyond the reach of the criminal law. For example, the

Code would still make criminal mei'e advocacy of the desirability or necessity
of armed insurrection, thereby perpetuating the Smith Act with basically

insignificant changes, and it also retains, although in substantially improved
form, the interstate riot act, the offense out of which the notorious Chicago
conspiracy trial arose.
The crimes which are of main interest to the ACLU—those involving "na-

tional security" offenses (Chapter 11). the conspii'acy provision (Sec. 1004),
and wiretapping (Sec. 1561)—are basically unchanged and present the most
serious defects in the proposed Code.
Most of the "national security" offenses, such as treason, advocacy of armed

insurrection, espionage, obstruction of recruitment, and the classified informa-
tion provisions, involve serious First Amendment problems of free speech and
assembly, and in most of them the Code comes down on the wrong side. Un-
willing to take the risks that a free society demands, the draftsmen have too
often opted for security over freedom.
That the bulk of our comments upon the Code are critical rather than

flattering is to be expected. The principal function of the ACLU is to be in

opposition, and there will be more than enough people to say either that the

Code as drawn is perfect, or that it is too liberal. In any case, it is largely

an improvement over existing statutes, but we think it can be improved
even further.

For the purposes of my present testimony, I would like to highlight—very
briefly—those sections of the Code which we believe present the most serious
defects from a civil liberties point of view.

Section lOOS. Criminal Solicitation.—The ACLU believes that a serious civil

liberty issue is presented by this section with resi>ect to its application in

First Amendment contexts. We do not think that the proposed statute ade-

quately protects against the danger of a jury finding that legitimate discus-

sion or agitation of an extreme or inflammatory nature was solicitation to

crime. Advocacy and rhetoric in behalf of an unpopular cause may be con-

strued as solicitation to others to violate the law, rather than protected speech
under the First Amendment designed to foster political change. It has been
recognized in many contexts that, particularly where criticism by minority
groups is concerned, the language used must be extreme in order for it to be
politically audible and effective.

Section lOO'i. Criminal Conspiracy.—This is one of the most defective pro-

visions of the Code for it does little to avoid or even minimize the gross in-

vasions of constitutional rights and liberties produced by conspiracy prosecu-
tions. A few of these abuses might be remedied by the section, but the over-
whelming number remain unaffected.
Conspiracy laws and prosecutions threaten First Amendment and due proc-

ess liberties in at least the following three ways

:

(1) Heavy criminal penalties are pos.sible for conduct which goes little

beyond idle talk and in fact poses no substantial danger to the community.
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(2) Such liability for non-dangerous conduct can be imposed on all joint
activity, and will often be based primarily on speech, thus impairing funda-
mental First Amendment freedoms of speech and association.

(3) The procedures by which conspiracy cases are tried seem also de-
signed to make it impossible for any individual defendant to defend himself
adequately. Exceptions to hearsay and relevancy rules, the dangers of a multi-
party trial, venue problems—all these are left for another day.
The proposed conspiracy section embodies the classic dangers to free speech

and association that have been manifest in recurring conspiracy trials. In
sub.stantive terms this section authorizes prosecution and conviction for advo-
cacy by anyone in a group that harmlessly agreed, for example, to effect re-

sistance to the draft and who in support of these goals made speeches attacking
conscription and urging others not to comply with the Selective Service Act.
The objective is illegal : non-compliance with the Selective Service Act ; and
the overt act is present : the speech. Thus a conviction may be had for nothing
more than an open agreement between two persons to do the illegal act and
the commission of an overt act by either person which may, independent of

the agreement, be constitutionally protected speech. Not even a "clear and
present" danger limitation is applicable to this statute. The statute converts
free speech (e.g.. advocacy of draft resistance) into criminal conduct merely
because two or more persons engage in the advocacy.

If one man may discuss and advocate, there should be no less freedom for
a number of men to discuss and advocate together. Conspiracy for an unlaw-
ful purpose may not be punished until there arises a clear and present danger
of an unlawful act—in other words, until steps are taken not merely to advo-
cate but actually to plan and carry out an unlawful act.

Chapter 11. National Security.—Throughout this chapter, the commission of
a criminal act is made dependent upon the United States being engaged in
"war." AYe believe that whenever an offense turns on whether the United
States is at war, the Code should be amended to require that the war be
one declared by Congress.

Section 1101. Treason.—The ACLU strongly objects to the proposed section
on treason. As drafted the proposal could, for example, subject thousands of
Americans to prosecution and a sentence of life imprisonment for the speech
and conduct in which they presently are engaged in opposing the Vietnam
war. The section is pregnant with possibility for misuse and could lead to
prosecutions intended to punish dissenting speech.
Under the present treason statute, speech which severely criticizes the

Government's operation of a war. and which gives aid and comfort to the
enemy is apparently protected unless it also was done with an intent to
betray and adhere to the enemy. Chandler, supra at 938; Cramer v. United
States, 325 U.S. 1. 29. However, under the proposed Code the prohibited
conduct is punishable if done with the intent either to aid the enemy or
prevent or obstruct a victory of the United States. Thus, it is certainly argu-
able under this section that the mere speech, if convincing enough to en-
courage the enemy to persevere in their efforts, will be punishable as treason.
Speech in this area must continue to be protected. Even in the course of
normal activities of political opposition, the expression of criticism and state-
ments as to what is best for the country must not be fettered by fear of a
jury's finding of a traitorous purpose in the passion and tumult of a subse-
quent prosecution for treason.

Section 1103. Armed Insurrection.—The ACLU always has opposed statutes
such as the Smith Act, which makes it a crime to engage in some political
speech, and we oppose its modification embodied in this section. The funda-
mental objection to these kinds of statutes is that they offend the central
notion of the First Amendment that the mo.st unpopular or dangerous speech
is entitled to the same freedom as the most pious and harmless cliches. Sec-
tion 1103(3) should be dropped entirely. Even with the cosmetic surgery
which this section performs on the Smith Act, it still contains grave civil

liberties defects. For example, as written, the proposal offends current Su-
preme Court doctrine relating to advocacy as set down in Brandenburff v.

Ohio. 395 U.S. 444 (1969). As held there, advocacy can be made criminal only
where it is directed "to inciting or producing imminent lawless action and
is likely to incite or produce such action." 395 U.S. at 447. Section 1103(3) (a)
should comply at least with that standard.
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Section llOJf. Para-Military ActivUics.—Tlie ACLU believes tliat this section

is potentially one of the most dangerous proposals in the Code. It seems clear

that the intent of the section is to provide a ground for prosecution of groups
like the Black Panthers or the ^linutemen wdiere none other exists.

The prohibition in this section is against "acquisition, caching, use, or
training in the iise, of weapons for political purposes by or on behalf of the
association of ten or more persons." The term "political purposes" is so overly
broad, vague and ambiguous that it will, by self operation, foster selective

political pro.secutions. It may mean the National Rifle Association or the Boy
Scouts to one administration and the Panthers and SDS to another. This
wide latitude given to executive and judicial agencies as to what constitutes

"political purposes" violates the most basic notions of due process and neces-

sarily makes any prosecution under the section rest on a subjective deter-

mination of what is political, and on what are good or bad political purposes.
Section 1112. Espionaoe ; Section 1113. Mishandling National Security In-

formation; Section llllf. Misuse of Classified Communications Information;
Section 1115. Comniunication of Classified Information Ml Public Servant.—
These sections of the proposed Code prohibit communication, publication, or
use of "national security information" (Sections 1112-1113), "classified com-
munications information" (Section 1114), or "classified information" (Section
1115). However, no defense of faulty or impermissible classification is pro-
vided. (Comment, Section 1115.) It is on this single but critical issue that the
ACLU disagrees with the Code and we urge that the defense of faulty or
improper classification be provided because we think it required by the pur-
poses servide by the First Amendment. The great controversy last summer
around the Vietnam Papers posed the problem in the most dramatic possible

way. Simply put. to criminalize the commiuiication of information whose
classified status is unreviewable, empowers the government to withhold in-

formation from the public which it has every right to know, both as a matter
of public policy and as a matter of law under the First Amendment.

Chapter 15. Civil Rights and Elections.—Generally, the Code adonts present
law on these sublects. i.e., IS IT.S.C. Sees. 241 and 242, and the Civil Rights
Act of 1968, and we of course support these provisions as well as their strict

enforcement. We have only a few comments to make about these provisions.

We oppose inclusion of "economic coercion" in sections 1511 and 1512 as
another specie of injury or intimidation forbidden by the Code. Though we
oppose the application of economic sanctions as retribution for the exercise
of one's civil rights, or for supporting racial equality, we also recognize that
boycotts of commercial establishments which discriminate on the basis of
race, color, religion or national origin, embody substantial elements of free
speech and assembly which cannot constitutionally be prohibited. The other
side of that coin would allow those onposed to racial equality, for example,
to seek to make their point of view effective by engaging in similar boycotts.
A principled construction of the First Amendment must, of course, allow both
kinds of political activity to exist side by side.

We also urge that section 1512 be expanded to apply to discrimination based
upon sex. Discrimination based on sex has, of course, been prohibited in em-
ployment under Title VII, as recognition of the fact that sex. like race or
color, is an invidious classification which results in intolerable acts against
women. That recognition should be given substance in Sec. 1512.

Section 1561. Interception of Wire or Oral Communications.—The ACLU
opposes all wiretapping. This provision, however, would adopt all the noxious
provisions of the Omnibus Crime Control and Safe Streets Act of 1968 which
authorize electronic snooping.

It may be well to reiterate at this point the basis for the ACLU's opposi-
tion to the legitimation of electronic surveillance, as embodied in IS U.S.C.

§ 2510-12.
An essential difference between the totalitarian state and the free society

is that the totalitarian state seeks to deprive the citizen of his privacy by
trying to observe all his movements, words and even thoughts. Fear and
insecurity permeate every aspect of life and the pursuit of happiness is merely
a phrase.
Recognizing this, as Mr. Justice Brandeis has said

:

"The makers of our Constitution . . . sought to protect Americans in their

beliefs, their thoughts, their emotions and their sensations. They conferred
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as against the Government, the right to be let alone—ithe most comprehensive
of the rights of man and the right most valued by civilized men." Olmstead v.

United States, 277 U.S. at 478.

The ACLU believes that all such types of electronic eavesdropping violate

the fundamental rights protected by the Fourth Amendment to the Constitu-

tion. The founders of our nation established the protections of the Fourth
Amendment because they had seen their homes subjected to unlimited inva-

sions and searches by the authority of general warrants and writs of assist-

ance ; they sought to ensure that such unlimited searches and general warrants
wovild never be repeated. Government officials were to be allowed only specific

warrants, particularly describing, in the words of the Fourth Amendment, the
"place to be searched" and the "thing to be seized." Electronic eavesdropping
cannot he limited. Any authorization for such practices is necessarily a gen-

eral, rather than a specific warrant limited to specific objects and places, for

it necessarily permits a general exploratory search for evidence in aid of

prosecution. This is because such devices inevitably pick up all conversations
on the wire tapped or room scrutinized, and nothing can be done about this.

We urge the subcommittee to recommend repeal of the present wiretap law.
Chapter 36. Sentence of Death or Life Imprisonment.—The Code proposes

the abolition of capital punishment. We agree. The arguments against capital

punishment cannot usefully be condensed and we have submitted a copy of

our amicus brief submitted to the Supreme Court this term in the capital

puni.shment cases which describes in detail the basis for our opposition.

Testimony of The American Civil Liberties Union

In January 1971, the National Commission on Reform of Federal Criminal
Laws, established by Act of Congress in November 1966, issued its Proposed
New Federal Criminal Code. Publication of the proposed Code is a major
event in American criminal law. It brings together all federal felonies, it

codifies common defenses it establishes standard principles of criminal liability

and standard meanings for terms employed in the definitions of offenses and
defenses, and completely overhauls the sentencing .system. As described by the
Commission Chairman. Edmund G. Brown, former Governor of California,

the Report aspires towards being "a logical framework for a twentieth cen-

tury penal code." We think the proposed Code goes a long way towards
reaching its goal.

One of the common interests of civil libertarians—though not one which is

exclusively their's—is to have the criminal law set out clearly, coherently,

and uniformly. A compilation of the criminal law with those characteristics

serves two purposes. Fir.st, it helps to assure that the public understands
the conduct which society has forbidden. Second, and more importantly, it

helps to assure that those responsible for enforcement of the law have the

least possible opportunity to construe the law favorably for their friends and
unfavorably for their enemies.
The second objective will surely always be elusive. It is as plain as the

nose on our face that the man with friends in high places has a distinct

advantage over a friendless prospective defendant ; and it is equally clear

that the best code of criminal laws will be applied more "clearly, coherently

and uniformly" to the poor as a class than to the rich. But we persist in our
hope that a well-drafted criminal code will have some tangible effect on
rediicing the law's inequalities.

This proposed Code is distinctly a step in the right direction because it

tries to deal coherently with the whole of the substantive criminal law. It

is not perfect, otherwise we would not have more than a hundred pages of

criticism. A model code drafted by the ACLU would look quite different than
this one. Though it would not be perfect either, we like to think it would
be a better approximation of perfection.

Though we could not match the four years and $850,000 which the Com-
mission spent in producing its Final Report, the contest is not as unfair as

those figures might seem to indicate. The ACLU has been criticising, for

many years, most of the issues raised by the Code, and we were not en-

tirely unprepared to bring together in one place attitudes toward* the crimi-

nal law which we had expressed in other places at other times.
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We cannot claim that our analysis of the proposed Code is exhaustive.
Since it was prepared specifically for submission to the Senate Subcommittee
on Criminal Laws and Procedure, which is charged with holding hearings on
the Code, we had to choose between being exhaustive, and thereby unread,
or dealing relatively bi-iefly with most of the issues which we thought raised
significant civil liberties issues, and anticipating that we would be read.

We chose the second alternative.

We do not comment on all the provisions in the proposed Code. Those
which we do not touch on did not. in our judgment, raise important, or more
often any, civil liberties issues, at least by ACLU's definition. On the other
hand we have tried to note at least in passing those proposals which we
believe serve civil liberties principles.

One which deserves special recognition is the decriminalization of homo-
sexual activity between consenting adults, an objective which the ACLU has
advocated for many years.

Unfortunately, the Code does not decriminalize other acts which the ACLU
believes should go beyond the reach of the criminal law. For example, the
Code would still make criminal mere advocacy of the desirability or neces-
sity of armed insvirrection, thereby perpetuating the Smith Act with basically

insignificant changes, and it also retains, although in substantially improved
form, the interstate riot act, the offense out of which the notorious Chicago
conspiracy trial arose.
The crimes which are of main interest to the ACLU—those involving "na-

tional security" offenses (Chapter 11), the conspiracy provision (Sec. 1004).
and wiretapping (Sec. 1561)—are basically unchanged and present the most
serious defects in the proposed Code.
Most of the "national security" offenses, such as treason, advocacy of

armed insurrection, espionage, obstruction of recruitment, and the classified

information provisions, involve serious First Amendment problems of free

speech and assembly, and in most of them the Code comes down on the wrong
side. Unwilling to take the risks that a free society demands, the draftsmen
laave too often opted for security over freedom.

Finally, the Code proposes that capital punishment be abolished. We agree.

The arguments against capital punishment cannot usefiiUy be condensed and
we have not tried to do so in this paper. But we have submitted to the Sitb-

committee a copy of the ACLU amicus ctmae brief filed in the capital pxmish-

ment cases now pending before the Supreme Court in Aikens v. California,

which describes in detail the basis for our opposition to capital punishment.
That the bulk of our comments upon the Code are critical rather than

flattering is to be expected. The principal function of the ACLLT is to be in

opposition, and there will be more than enough people to say either that the

Code as drawn is perfect, or that it is too liberal. In any case, it is largely

an improvement over existing statutes, but we think it can be improved
even further—as we point out in the succeeding pages.

Melvin L. Wulf, Legal Director,
American Civil Liberties Union.

March 21, 1972.
Section IDS. Proof and Presumptions

(1) This section substitutes the word "assumed" for "presumed" in defining

the status of innocence until conviction. According to the Comment and Work-
ing Papers, I at 14, this was done because "presumption" has a special defi-

nition under §103(4) which allows proof of a presumed fact by establishment

of a basic fact. A presumption under § 103(4) must be supported by empirical

evidence and unless there is a rational connection between the fact proved

and the ultimate fact presumed the "presumption" is unconstitutional. See,

e.g.. Tot V. United States, 319 U.S. 463 (1963).

However, Tot and similar cases, e.g.. United States v. Gnineij, 380 U.S.

63 (196.^) and United States v. Romano, 382 U.S. 131 (1965). involve only

presumptions of criminal conduct. The "presumption of innocence." though

not constitutionally explicit, is an integral part of the accusatorial system of

criminal justice. In conjunction with the burden of the Government to prove

guilt beyond a reasonable doubt, the presumption forms the basis for the

operation of the system on both procedural and substantive levels. In this

context, "presumption" is not given a legal meaning or definition by trial

judges in their charge to the jury and is only used in the context of its every-
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day usage—that is something that is accepted as true until proof of the con-
trary is shown (Webster's New World Dictionary, p. 1154). The "presump-
tion" of innocence thus is also legally correct : innocence nuist be accepted
by the jury as true until guilt is proven beyond a reasonable doubt. "Assume"
is subject to the same empirical criticism as "presumed" since it also can be
taken to imply a factual suggestion of innocence. Since "presumption of inno-
cence" is used in all federal criminal trials without problem, no policy reiison
exists on which to base this change. Any possible weakening of this important
standard should be rejected.

An instruction to the jury as to presumption of innocence may also be
constitutionally required. The Supreme Court has recognized that the pre-
sumption of innocence ".

. . is the undoubted law, axiomatic and elementary,
and its enforcement lies at the foundation of the administration of our
criminal law." Coffin v. United States, 156 U.S. 432, 454 (1895). In In re
Winship, 397 U.S. 358. 363 (1970). the Court, citing Coffin, stated that the
reasonable doubt standard "provides concrete substance for the presumption of
innocence—that bedrock axiomatic and elementary principle . . ." And in
Deutch V. United States, 367 U.S. 456, 471 (1961) the Court stated:

'•One of the rightful boasts of Western Civilization is that the [pro.-^ecu-

tion] has the burden of establishing fault solely on the basis of evidence
produced in court and under circumstances assuring an accu.sed all the safe-
guards of a fair procedure. Among these is the presumption of the defendant's
innocence." (Citations omitted.)

See also. Armstead v. United States, 347 F.2d 806 (D.C. Cir. 1965) ; United
States V. CampheU, 316 F.2d 7 (4th Cir. 1963).

(2) We support the codification of the language "the fact that he [the
accused] has been arrested, confined, indicted for or otherwise charged with
the offense gives rise to no inference of guilt at his trial." as a neces.sary
explanation to the jury of the meaning and significance of the presumption
of innocence. Some courts, using standard jury instructions, have failed to
give this instruction and thereby possibly allow and encourage speculation
by the jury as to the possible significance, in terms of an inference of guilt,

of an arrest, detention, or indictment of a defendant.
An additional improvement is the substitution of the word "accused" for

that of "defendant". This will enable the accused to receive all the intended
benefits of the presumption of innocence throughout the criminal proceedings
and will put the Government's burden to prove guilt in sharper perspective.
The accusatorial system should designate the Government's adversary only
as an accused. The terin defendant is used to denigrate the presumption of
innocence.

(3) Affirmative Defenses: The American Civil Liberties Union is ojiposed
to the use of "affirmative" defenses in the Code. These defenses must be
proved by the accused by a preponderance of the evidence in contradistinction
to defenses (§103(2)) which only require the defense to introduce evidence
sufficient to raise a reasonable doubt on the issue. The problem with placing
the burden of proof on the defendant, of course, is that it makes substantial
inroads on the due process principle that the state prove guilt and that the
defendant need not prove his innocence. While Leland v. Orefjon, 343 U.S.
790 (1952), ruled that such an allocation of proof was permissible, Mr. Jus-
tice Frankfurter's dissent is persuasive and the Court's "ordered liberty"
approach in Leland is now without support. We think that the burden of
proof of guilt must always remain with the prosecution as to each essential
element of the crime. The affirmative defense approach negates that constitu-
tional principle. Specific reasons for opposing "affirmative" defenses shall be
given in our discussion of the various substantive sections.

Section 502. Intoxication

Under § 502, intoxication is a defense to a criminal charge under circum-
stances where, because of the intake of drugs or alcohol the defendant, "at the
time of his conduct lacked substantial capacity either to appreciate its crimi-
nality or to conform his conduct to the requirements of the law." This test is

the same as that which is proposed for the insanity defense (Mental Disease
of Defect in §503). In other words, the Code recognizes two "insanity" de-

fenses : One where the cause is drugs or alcohol ; the other where the under-
lying cause is a mental disea.se or defect. The American Civil Liberties Union
agrees that these should both be defenses to criminal charges.
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However, under § 502, intoxication is an "aflarmative defense." Procedurally,
therefore, the burden is placed on the defendant to prove intoxication by a
preponderance of the evidence. There is no justification for making intoxica-
tion an "affirmative" defense, particularly since the Code in § 503 provides
that "mental disease or defect" (insanity) is a defense. In both situaitons, by
definition, a certain mental status exists rendering the actor not criminally
responsible.
The submission of testimony in support of either of these defenses should,

in the first instance, be the burden of the defendant. If he produces evidence
sufficient to raise a reasonable doubt on the issue, the prosecution should then
be required to prove beyond a reasonable doubt that the defendant was
criminally responsible.
We have already stated our reasons for opposing the use of the affirmative

defense doctrine. See our comment on § 103. But even assuming that affirma-
tive defenses are appropriate in some contexts, surely this section is not one
of those. The two justifications given by the authors of the Code for affirmative
defenses— (1) That the facts are peculiarly in the defendant's possession and
(2) That the defense does not justify a defendant's acts in a moral sense

—

are simply not applicable here.
First, where one is so intoxicated that he either cannot conform his con-

duct to the requirements of law or lacks substantial capacity to appreciate
the criminal nature of his conduct, expert testimony can be expected to demon-
strate that the result of the intake of drugs or alcohol, in addition to or ag-
gravation of any underlying mental disorders, caused a condition the nature
of which under the Code negates criminal responsibility. This testimony would
be similar to that given in support of a defense of lack of criminal responsi-
bility bottomed on a mental disease or defect. The facts are no more peculiarly
in the defendant's grasp when he presents an intoxication defense than they
are in a defense based upon mental disease or defect.
More important, the Code's second justification for an "affirmative defense"

—

where the defense does not justify a defendant's acts in a moral sense

—

surely should not apply here. Although the medical profession has long recog-
nized narcotic addiction and chronic alcoholism as illnesses, the law has only
recently begun to view the addict and the alcoholic as sick persons. Until the
last decade the impact of narcotic addiction on criminal responsibility had
been given little or no attention. Recent cases in the federal courts have, how-
ever, recognized that the addict may be not criminally responsible for some
of his antisocial behavior. In other words he may be legally insane.
The argument that an addict's acts ai'e not justified in a moral sense is

based upon the supposition that whatever the state of present addiction, at
some point in time this person voluntarily chose to begin drinking or using
drugs and thus he should be held accountable for his addiction.
However, the voluntariness of the first use is not an established fact. In

Rohinson v. California, 370 U.S. 660 (1962), the Supreme Court noted that
there are some addicts whose habits were formed innocently or accidentally.

Given the possibility of involuntary or uninfoi-med first use, fairness to the
addict-defendant militates against a presumption of voluntariness. If first use
was iatrogenically induced twenty years prior to his arrest, the burden of

proof could not reasonably be placed on the defendant to show this. If first use
is presumed to be voluntary, addiction should not then become characterized as
a continuing crime on which the statute of limitations will not run. This chnr-
acterization runs counter to Mr. Justice Harlan's argument in his Rniinsnn
concurrence, in which he condemned the trial court for permitting the jury
to convict "on no more proof than that he was present in California while he
was addicted to narcotics. . . . [T]he effect of this instruction was to authorize
criminal punishment for a bare desire to commit a criminal act." (370 U.S.

at 678-9). If conviction on an inference of criminal use within the court's

jurisdiction is foreclosed by Robinson, a fortiori, conviction on an inference of

criminal first use at some time in the indefinite past would be foreclosed.

Furthermore, as Judge Bazelon stated in Easter v. District of Columbia, 361

F.2d 50. 53 (D.C. Cir. 1966), "A sick person is a sick person though he ex-

posed himself to contagion and a person who at one time may have been
voluntarily intoxicated but has become a chronic alcoholic and therefore is

unable to control his use of alcoholic beverages is not to be considered volun-

tarily intoxicated." And the view that narcotics addiction without more may
not ibe the sole evidence of abnormality because the law should exclude ab-



1435

normality manifested only by repeated criminal or otherwise anti-social con-
duct is mistaken. This reasoning ignores the fact that addiction is more than
repeated anti-social conduct.

"Addiction to narcotic drugs is usually pragmatically defined as the com-
pulsive use of a habit-forming narcotic drug so that . . . .self-control over the
addiction is lost. . . . The use of a narcotic drug by itself is not addiction."
Winick, Narcotics Addiction and its Treatment, 22 LAW & CONT. PllOBS. 9,

10 (1967).

Thus, addiction is not merely the repeated u.se of drugs but must be defined in
terms of a pliysical dependency. Furthermore, most narcotics addicts suffer
from underlying mental disorders that jsredated and probably contributed to
their use of narcotics. It has been suggested by investigation and research that
addiction proneness may itself be a kind of mental illness.

"Psycliiatrie research into the personality of juvenile opiate addicts indicates
that adolescents who become addicts have deep-roote<l major personality dis-

orders. These disorders were evident either in overt adjustment problems or in
.serious intrapsychic conflicts, usually botli prior to their involvement with
drugs. In terms of personality structure, one may say that the potential addict
suffers from a weak ego. an inadequately functioning superego, and an inade-
quate masculine identification." Chein & Rosenfeld, Juvenile Narcotics Use, 22
LAW & CONT. PROBS. 52, 59-60 (1957).

The majority of addicts present mixtures of traits of the kind found in
neuroses, personality disorders, and inadequate personalities. AMERICAN
BAR FOUNDATION. NARCOTICS AND THE LAW 22 (1962). Most addicts
suffer from some mental illness which can lead to a genuine psychological
need for narcotics. The use of drugs does not inevitably lead to dependency
xuiless the individual is addiction prone. The "inten.sity of the pleasure from
opiates seems to vary with the degree to which the individual mav be called
a neurotic or psychopath." MAURER & VOGEL, NARCOTICS AND NAR-
COTIC ADDICTION 74 (2d ed. 1962). Many persons are able to u.se highly
addicting drugs periodically over long periods of time without ever becoming
addicted.
"The addiction-prone type, however, experiences much more than physical

gratification from liis first experience with narcotics. He develops a psychologi-
c:il need or craving which he is probably powerless to ignore and it is this
ps^yehological dependence, also called habituation, which renders his subse-
quent addiction virtually inevitable." Bowman. Narcotic Addiction and Crimi-
nal Rcsi)onsibility Under Durham. 52 GEO. L.J. 1017. 1036 (1965).
The mental impact of prolonged addiction is substantial. The President's

Advisory Commission on Drug Abuse stated

:

"These driigs are psychotoxic (mind poisoning). A psychotoxic drug is any
chemical substance capabie of adducing mental effects which leads to abnormal
behavior. They affect or alter to a substantive extent, consciousness, the ability
to think, critical judgment, motivation, psycho-motor coordination, and sensory
l.erception." THE PRESIDENT'S ADVISORY COMMISSION ON NARCOTIC
AND DRUG ABUSE, FINAL REPORT 1 (1963).

Addiction and intoxication, therefore both involve a complex interaction of
I'Oth psychological and physiological factors. There should be no distinction
betv.-een the burden of proof for tho.se who claim lack of criminal responsibility
due to intoxication and those who claim this status by reason of a mental
disease or defect. The Code's proposal would seem to unjustifiably confuse the
questions of whether intoxication per se is a defense to criminal acts (it

should not be), and whether intoxication which results in a condition, wherein
the actor lacks substantial capacity either to appreciate the criminality of his
conduct or to conform his conduct to the requirements of law should be a
defense treated in the same procedural fashion as the defense of mental disea.se
or defect.

Section 603. Self Defense

This section eliminates the right to resist an illegal arre.st. Under present
federal law there is a right to use sucli force as is absolutely necessary to
resist an attempted illegal arrest, even where the defendant knows that the
person making the arrest is a lawful enforcement officer. See United States v.

DiRe, 332 U.S. 581, 594 (194S)
; John Bad Elk v. United States, 177 U.S. 529.
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537 (1900). The great majority of the states recognize the right to resist an
illegal arrest. The reasons for this virtual unanimity are compelling and go
to the heart of the purpose of the Fourth Amendment : "to protect personal
privacy and dignity against unwarranted intrusion by the State." Schmerber
V. California, 384 U.S. 757, 767 (1966). If a citizen chooses to exercise the
right to resist an unlawful search by refusing to submit to it, is it not of-

fensive to permit him to l)e convicted of "disturbing the public peace," or any
other offense which is a direct result of his resistance?
The Court of Appeals of the State of New York, in People v. Cherry, 307

N.Y. 308, 311 (1954), a leading ease upholding the right to resist an unlawful
arrest, stated

:

"For most people, an illegal arrest is an outrageous alfront and intrusion

—

the more offensive because under color of law—to be resisted as energetically
as a violent assault."

There is a point at which this statement becomes true of nearly every citizen.

Tolerance of high-handedness may vary from person to person, but there comes
a time when every person, if he values his liberty at all, will refuse to submit.
To permit such a refusal to be made unlawful is to put a premium upon
official arbitrariness. The more unreasonable the actions of the police, the more
likely the citizen is to resist, and the easier the conviction for resisting an
unlawful arrest.

It is no mere abstraction to say that to permit a criminal conviction for
reasonable resistance to an vniconstitutional act will encourage police abuses.
If the police cannot arrest an individual except upon probable cause, their
power to harass is limited. But if the police can prosecute every time their
unlawful acts are resisted, they are thereby encouraged to exercise their
power arbitrarily.

To permit resistance to an unlawful search or arrest to be made criminal
also puts a dangerous weapon in the hands of the authorities for control of
persons they believe to be undesireable. For example, if the police wish to
disperse a group of people distributing political leaflets in public, they need
only tell them to move on, under threat of arrest. If they refuse, they can be
arrested, whether constitutionally or not, and all physical refusals to move
can be made valid basis for conviction.

If it is said that a rule allowing resistance will encourage disrespect for the
law, the answer is that the people consent to obey the lawful orders of gov-
ernment partly because they know they can refuse the unlawful orders. To
permit that refusal is essential to the sense of personal liberty.

The rationale offered by those who favor eliminating the right to resist is

that victims of illegal arrests have realistic and orderly legal alternatives to
physical resistance. Initially, this assertion misconstrues the rationale of the
right to resist. The right to resist does not exist to encourage citizens to
resist, but rather to protect those provoked into resistance by unlawful ar-
rests.

Even were one to accept the theory that other remedies may be substitutes
for the right to resist, the rationale of the right is undermined unless those
alternative remedies are real ones. Few critics have examined the adequacy of
the alternative remedies on which they have relied, but a cursory overview
suggests that each of them is seriously deficient.

Bail.—A recent survey revealed that nearly half the defendants in a sample
of cases pending before the New York City courts remained in .iail prior to
trial. Many lose their jobs as a result. And even if an individual is released
on bail, he will have been subjected to the expense of paying a bondsman and
to the stigma of arrest, which, in the case of minor offenses, may have conse-
quences as serious as those of conviction. When these considerations are com-
bined with the great delay and congestion in urban criminal courts, bail
hardly seems an adequate remedy.

Administrative remedies.—Recent studies have shown that administrative
review of police abuses tends to be futile. Despite the enormous clamor over
police review in the last few .vears, it is still true that most police depart-
ments do not have any well-developed complaint procedures. They possess
neither specialized staffs nor hearing procedures for such complaints, and
even in cities like New York where such procedures are long-established, most
complaints are found to be imsubstantiated for lack of corroboration.

Injunction.—A civil injunction theoretically can reach systematic abuses,
the very ones with which administrative complaint procedures are least able
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to cope. An injunction against unlawful police action will usually not be
granted, however, unless there is such a clearly provable pattern or policy

that a repetition of the abuse can be expected, and except in the most ex-

traordinary cases, no such pattern or policy can be proved.

Civil damages.—A damage action is the logical remedy for individual abuse
that is not enjoinable, but it is not a remedy that will solve the problems of
most people falsely arrested. The action may take several years, and the
plaintiff may have a difficult time finding a lawyer willing to spend the neces-

sary time on his case unless he has been injured badly enough to give rise to

large damages.
Further, the argument that constituted authority is now sufficiently civilized

that a citizen should deal with it peacefully, is negated by the vast number of
instances whei'e police action continues to be arbitrary. Policies of "aggressive
patrol", involving routine and random stops in black and ghetto neighborhoods
and patently unjustified stops of hippies, and dissenters and non-conformists of
all types abound. Nor does the right to resist encourage illegal activity. If the
arrest in fact is legal, there is no defense to the resistance. The resistance

will be sanctioned only where the police officer has acted illegally, and a court

so finds.

There have been suggestions that distinctions can be drawn among various
patterns of police activity and arrests. However, these distinctions are not
susceptible to statutory definition. Further, very few illegal arrests would be
included in the category which would eliminate the right to resist. Sound
public policy dictates a continuation of the right to resist an illegal arrest.

If the right to resist an illegal arrest and the execution of an illegal search
warrant is eliminated, the Code should be adopted to the extent it allows re-

sistance, by non-deadly force, of illegal stop-and-frisk, illegal searches and
seizures other than authorized by warrant, and confiscations of property. The
reason given in the Working Papers in support of this distinction is that the
illegal arrest and execution of the illegal search warrant are subject to im-
mediate judicial review in preliminary hearings. In the other cases of official

action, prompt judicial review is not always immediately available. Thus the
luirden should be placed on law enforcement officials to invoke judicial au-
thority to compel compliance with the law, rather than themselves employ force
to overcome resistance.

Section 605. Use of Force iy Persons with Parental, Custodial or Similar
Responsibilities

Sections 605 (a) and (b) allowing for corporal punishment of school chil-

dren and mental "incompetents," whether ho.spitalized or not, are. in the
0])inion of ACLU, two of the most backward proposals of the Penal Code.
These proposals would virtually immunize school teachers and administrators
and attendants at mental hospitals from prosecution for administering corporal
puni.shment. The standards provided in this section are extraordinarily vague
and would permit the mo.st outrageous forms of punishment. The ACLU is

opposed to any form of corporal punishment by teachers or persons res]ionsible

for the care of mental patients, particularly where, as here, the punishment
may be administered under vague standards and without a semblance of due
process.

1. Corporal punishment of a student by a teacher or a patient by an at-

tendant or professional offends current standards of decency and dignity. In
past times physical beatings were sanctioned in a variety of relationships.
Sailors were commonly flogged by the master of a ship ; today it is a crime
on a United States vessel. 18 U.S.C. § 2191. A husband could beat his wife to

control her; that would now contsitute an assault. Pucl-ett v. Puckett, 240
Ala. 607. Servants and slaves were physically punished by their masters; the
status of employee or servant no longer justifies such measures. Tinkle v.

Dunivant, 16 Lea 503 (1866, Tenn). By the first Crime Act of the United
States, whipping was part of the punishment for stealing or falsifying records
or receiving stolen goods. (Act of April 30. 1970. Ch. 9, 1 Stat. 112-117.) The
punishments of whipping and of standing in the pillory were abolished by the
act of February 28, 1839. (Ch. 36 s. 5. 5 Stat. 322.) Nor do parents enjoy the
same liberty over their children as existed in Rome, where,

".
. . the father shall during his whole life, have absolute power over his

legitimate children. He may imprison the son or scourge him or keep him

57-868—72—pt. 3-B 4
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working in the fields in fetters or put him to death. . .
." Stephenson History of

Roman Lmv, at 128 (1912)
All states but two have outlawed corporal punishment for prisoners de-

tained in state prisons and in Arkansas, where the legislature had not pro-

hibited corporal punishment, a federal court held that it was a violation of

the prisoner's human dignity contravening the Eighth Amendment. Jackson v.

Bishof). 404 F.2d 571 (8th Cir. 1V)68) (Blackmun, J.). It would be extreme
irony if scliool children ranging in age from 6 to 18, and the mentally ill,

were considered to have less human dignity than adults serving time for

violating a criminal rule of the society.

Corporal ]>unishment has not gone unchallenged in the United States. In
1853. .Judge Smart of the Supreme Court of Indiana stated

:

"The ))ubHc seem to cling to the despotism in the- government of schools

which has been discarded everywhere else . . . The husband can no longer
moderately chastise his wife : nor. according to the more recent authorities, the
master, his servant or apprentice. Even the degrading cruelties of the naval
service have been arrested. Why the i»erson of the schoolboy . . . should be
less sacred in the eye of the law than that of the apprentice or the sailor, is

not easily explained." Nash. Educatiomd Theory, Vol. 13. October 1963, p.

296 quoting Cooper v. McJunkin, Supreme Court of Indiana (1853).

Corporal punishment of students has been likened to the "method of the
prison, torture, police and standing army." Parker. "Democracy and Educa-
tion'' (July 1891). in Rippa, ed., Educational Ideas in America" p. 240. A New
York principal, in a statement appended to the Reports on the Committee on
Education concerning Corporal Punishment in 1868 stated that corporal
punisliment "is a relic of medieval barbarism when study was a penance and
a student an ascetic." Hunter, Thomas, statement anpended to the Reports on
the Coiniuittee of Education Conccrniitff Corporal Punishment in the Schools

of the Cojiimonivealth, 1968. p. 21.

In 1956. the National Education Association after a thorough study con-
cluded that corporal punishment had no effect on reducing behavior problems.
(NEA Re.'^earch Bulletin XXXIV, No. 2 April 1956.) In 1961 an English study
concluded :

"It is notable that the schools where corporal punishment was absent had
the l»est records of behavior and delinquency, despite being in areas with the
lowest average ratable value. It is also notable that behavior deteriorates and
delinquency increases as corporal punishment increases. Nash, Corporal Pun-
ish went, p. 301.

Certain psychologists have suggested that to be effective, physical punishment
must be recurrent and sustained. (Estes and Skinner, quoted in Nash, Corporal
Punishmrnt. p. 302.) Research results showed that "extremely sevei-e punish-
ment may eliminate behavior permanently, but in order to do so the punish-
ment must be positively terrifying and traiunatic." (Symonds quoted in Nash,
op. clt. p. 302.) The inescapable conclusion is that corporal punishment cannot
be effective without being brutal.

2. Even if corporal punishment of some form is to be a part of the educa-
tion or mental hospital system, this proposal is objectionable on other grounds.
First the standards provided are too vague. What constitutes punishment that
can reasonably be determined to "safeguard or promote" a child's or patient's

welfare? What distinction can reasonably be drawn between degradation and
"gross degradation." The mei'e imposition of corporal punishment amounts to

extreme humiliation and degradation of the student or patient and "gross
degradation" will depend inevitably on the factors such as the student's or
patient's personality and the reactions of his classmates, which are almost
impossible to ascertain prior to the act. The term "incompetent person" is a
term whose meaning varies greatly from state to state. In most states, in-

c'udinsr New York, a person can be severely mentally ill. and even hos-
pitalized, without being "incompetent." E.g., Dare v. Halm, 440 F.2d 663 (2d
Cir. 1971). And what do "proper discipline" (.students) or "reasonable dis-

cipline" (patients) mean and why are the operative terms different for
students and patients?

Second, neither the form of punishment nor the extent to which it mny be
employed is indicated. There are no written rules or regulations prescriliins

what conduct or misconduct will bring on a w'nipoing or preseri))ing liow
many blows will be inflicted for a given act of misconduct. The punishment is
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to be administered siimmarily, and whether a student or patient is to be
physically punislied and liow nmch lie is to be punished are in this proposal
matters resting within the sole disci'etion of the teacher or other person ad-
ministering the punishment.
The proposed code authorizes a "reasonable" degree of force to be used, even

if that degree of force is not "necessary" to achieve the desired end. P^xcept.

perhaps for natural or adoptive parents no third person should ever be per-
mitted to use physical force upon another unless absolutely necessary. In an
educational institution or a mental hospital it should be a rule of thumb that
unnecessary force is. per se, unreasonable.
The ]>roposed code is remarkably similar to section 35.10(1) of New York's

new Penal I^aw. Significantly, however, the New York law permits physical
force only when it is "necessary".

Physical force, to the extent it is used as a punishment, can never be justi-

fied in mental hospitals. Even if punishment is permissible in a mental hos-
pital, which we deny, there are non-physical punishments (denial of grounds
privileges, isolation, etc.) which make physical punishment unnecessary. And
dangerous behavior can be adequately controlled l»y tranquilizing medication.

It is not uncommon for disruptive patients to be sent down the hall for
electro-shock therapy. The proposed code would condone, if not sanction, such
uses of physical force.

;Many persons are put in mental hospitals because they are depressed and
feel they are worthless, or because they believe others are "against" them.
For such patients, the use of physical force can only lessen their self-esteem
and increase their fear of others. That is why almost every state mental
hygiene law proscribes the use of physical force except when there is no less

drastic alternative.

Section 607. Limits on the Use of Force: Ej-cessivc Force; Deadly Force

This section sets fortli the draft provisions on the use of deadly and other
force. After a brief, general prohibition on excessive force, the section details
those situations in which deadly force is .iustified.

The circumstances pursuant to which public servants may use deadly force
under this section are far too broad. The Code purports to allow deadly force
where none is justified or needed to protect the public and places in the
hands of law enforcement officials the decision in many cases to summarily
execute persons who are mere criminal suspects.

Before analyzing the specific provisions, a few general comments are in order.

It must be remembered that the u.se of deadly force always potentially in-

volves the infringement of two constitutional safeguards : depriving a person
of life without due process of law and the imposition of cruel and unusual
punishment. Accordingly, rules governing the use of deadly force should be
precisely drawn and should allow such force only in situations where society's

interests are so profound that summary punisiuuent and execution is deemed
to be warranted.
The proposed statute falls short of these principles in two general ways.

First, it authorizes the use of deadly force in far too broad a range of situa-
tions, for example, in connection with a burglary or other crimes against
property. Because of the value which our society places upon human life,

jiersons sus)>ected of such crimes should simisly not be shot. The use of deadly
force should be authorized only in the following situations: (1) in self-defense
or in the defense of third persons against the imminent use of deadly force,

(2) to apprehend a suspect who had used deadly force and death or injury
has ensued or (3) to apprehend a suspect who has threatened the use of
deadly force.

Second, the proposal allows the actor far too much leeway in determining
whether deadly force is justified under the substantive rules. This is accom-
plished by section 60S which allows the defense of mistake and defines mistake
to include any belief Avhich is not negligent or reckless. Thus, for example, a
"public servant authorized to effect arrests" may use deadly force so long as
he has a non-negligent belief that the suspect has "committed a felony in-

volving violence." A "reasonable man" type standard of conduct is much too
loo.se to govern the emp'oyment of deadly force. We submit the actor must
have actually observed the events giving rise to justification, or at the very
lenst h'lve con.stitutional probable cause to believe the facts support the
justification.
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Finally, the element of dangerousness to Innocent bystanders should alawys-
be a limiting principle on the use of deadly force. Whenever there is any risk

of such danger, deadly force should not be employed.
An analysis of the specific provisions follows.

Subsection 2(d) states that deadly force is justified to effect arrests or
prevent the escape from custody of a person who has committed a felony in-

volving violence, etc. This section would allow a police officer, acting upon a
mere report of a crime to shoot and kill a suspect who fit the description of
the assailant and tried to avoid arrest. Thus, mere probable cause would
justify the use of deadly force in a wide range of circumstances. This would
unavoidably occur in some cases where the svispect in fact was not guilty of
the suspected offense and more often where he was in fact not a danger to
human life if he were not killed and escaped.

xVn example of the overbreadth of this justification is easily provided. If
one has committed an aggravated assault and battery which under § 1621 is a
Class B felony (five years maximum under §3202), upon another person or
police officer and then attempted to escape, he could be shot and killed. In
fact, if a fight occurs, an officer arrives and is falsely told that one of the
two men involved was at fault, he could employ deadly force to prevent escape
or to effect an arrest. Surely this creates a situation where there will be the
distinct possibility of the unnecessary sacrifice of human life.

The F.B.I, has issued the following statement of policy :

"The F.B.I, has one rule on the use of force which is an exception, ad-
ministratively made, to the law on the subject. The law allows an officer to
shoot a fleeing felon to prevent escape. The F.B.I, forbids it. F.B.I, agents are
instructed that they may shoot in self-defense only. They are not to fire

warning shots and they are not permitted to shoot a felon, either to kill or to
wound, to prevent his escape. . . .

"While we express no opinion on the propriety of this special firearms
policy for law enforcement agencies whose problems differ from our own, the
policy has served the F.B.I, well. The policy leaves some little room for the
escape of a criminal who might otherwise be brought in at that time, dead
or alive, but such escapes ai'e rare and they almost never result in defeating
the ends of justice in the case. Operating on a national basis, with interna-
tional sources of information, we are almost certain of eventual apprehension.
In the meantime, we have avoided the unnecessary sacrifice of human life,

either criminal or innocent by either accident or design. We see no reason
why other law enforcement agencies should not be similarly limited."
The justification for the use of deadly force cuts directly against the consti-

tutional protections of trial. Police officers are allowed to determine guilt or
innocence on the street and then to subject the accused to summary, capital
punishment. The justification should be limited by changing the statutory
language to the conjunctive

:

. . . when used by a public servant authorized to efi'ect arrests or prevent
escapes, if such force is necessary to effect an arrest or to prevent the
escape from custody of a person who has committed or attempted to

commit a felony Involving violence, and who is attempting to escape by
the use of a deadly weapon and presents a danger to human life, or has
otherwise indicated that he is likel.v to endanger human life or to in-

flict serious bodily injury unless apprehended without delay.
Subsection (e) justifies deadly force to prevent the escape of a prisoner

from a detention facility unless the guard knows that the escapee is not such
a person as described in Section (d). Since most guards have no information
concerning inmates of detention facilities, they are authorized to shoot and
kill virtually any person who attempts an escape from a detention facility.

This would include all persons who have not made bail due to indigency, no
matter how minor the charge. Thus an indigent detainee under for example
$500 bail for a charge of possession of drugs, simple assault and battery, or
other such minor charge, would be subject to summary, capital punishment for
an escape attempt. If deadly force is to be justified in this setting, the cir-

cumstances must be extremely narrowed. This could be done by the following
change in the statute

:

When used by a guard or other public servant, if such is necessary to
prevent the escape of a prisoner from a detention facility only IF he
knows that the prisoner is such a person as described in paragarph (d)
above. A detention facility is any place used for the confinement, pursuant
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to a court order, of a person (i) charged with or convicted of an offense,

or (ii) charged with being or adjudicated a youth offender or juvenile
delinquent, or (iii) held for extradition, or (iv) otherwise confined pur-
suant to court order

;

Surely the burden should be on the actor to demonstrate that he knew of
the dangerousness of the person attempting the escape. The range of offenses
allegetUy committed by those who are detainees awaiting trial is enormous.
Detainees charged with everything from minor traffic offenses, gambling,
minor drug violations, simple assault and battery and disorderly conduct to
rape and murder are jailed together. Tlie only common denominator among
them is indigency not dangerousness. It would be a useless waste of life to
permit indiscriminate killing of virtually anyone who attempted a prison
breach.

Finally, the conditions in many county prisons, where most persons who
would be subject to deadly force under the Code are incarcerated, are inhuman
and brutalizing. While these factors may not offer justification for an escape,
they should certainly be considered in drafting a statute as to the situations
in which the use of deadly force will be authorized.
Subsection (f) (i) justifies deadly force "to prevent overt and forceful

acts of ti'eason, insurrection or sabotage." Since the crime of treason, Section
1101. as proposed, would possibly include propaganda activities on behalf of
an enemy, section 607 (f) (i) would authorize deadly force on one who is

merely distributing or broadcasting propaganda in an open and forceful
manner. Thus, in the current context, one who openly and forcefully siipports
the NLF or North Vietnamese by way of speeches or distribution of propaganda
material in the United States would be subject to deadly force. Deadly force
should only be justified in this situation where the overt act immediately places
another's life or physical well-being in danger (such as in cases of attempted
murder or robbery) and where it is absolutely necessary to prevent such harm.

Finally, section (h) is somewhat incredible. It authorizes deadly force in
order to administer a recognized form of medical treatment. Presumably this

refers to the performance of surgery, but that should be made explicit or else

the statute seems to authorize killing the patient in order to treat him.

Section 702. Entrapment

Proposed § 702 is the first federal codification of the defense of entrapment
and changes existing judicially developed standards as announced in Sorrells
V. United States, 287 U.S. 435 (1932) and Sherman v. United States, 356 U.S.
3G9 (1958). These cases provide that the defense of entrapment is established
when (a) the government has engaged in activities beyond the reasonable
limits of those artifices or stratagems necessary to produce evidence of crimi-
nality, and (b) the accused was not predisposed in fact or by reason of his
past conduct to engage in the prohibited conduct. Two elements, inducement
and lack of predisposition are, under Sheitiian, the basis for the defense.
Under the proposed section, the question of the defendant's predisposition is

removed and the issue is framed in the objective terms of whether noi*mally
law abiding persons would have been encouraged by the govei'nment's actions
to engage in crime tliey would not otherwise commit. The defense is pri-

marily directed toward deterring police and governmental misconduct and of
protecting the integrity of the courts. Under this test evidence of predisposi-
tion is irrelevant. The sole concex'n is whether the police conduct falls below
standards governing the proper use of governmental power. The rationale be-
hind the Code's entrapment defense is closely analogous to that which supports
the exclu.sionary rules of evidence for illegal searches and seizures, improper
lineup identifications and coerced confessions.
The statute is an improvement over the Sherman standard of "origin of

intent" and defendant's predisposition. However, several serious shortcomings
still inhere in the proposal

:

(1) There is no reason to make entrapment an "affirmative defense." En-
trapment should l)e a "defense" under § 103, thereby maintaining the burden
on the Government to prove beyond a reasonable doubt that the defendant was
not entrapped. Of course, as with other "defenses" under § 103, the defendant
would first have to put the matter in issue by introducing evidence sufficient to
raise a reasonable doubt on the question. Certainly, the principal justification

provided for the use of "affirmative defenses" in the Code—that the facts are
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peculiarly within the defendant's gi-asp—tdoes not apply here. Like self-defense
and other defenses which place in issue the acts of the complaining party, en-
trapment involves a situation where both the Government and the defendant
have equal access to the facts. In fact, since entrapment under § 702 by defini-

tion involves the acts of governmental law enforcement personnel and persons
cooperating with them, access to the facts is guaranteed to the Government.
By way of comparison, the defense of lack of criminal responsibility due to
mental disease or defect (§503) involves factual matters significantly more
accessible to the defendant than to the Government, but the Code still imposes
the burden of proof on the Government to prove criminal responsibility be-
yond a reasonable doubt.
Nor can the assertion that the entrapment does not justify a defendant's

acts in a moral sense support a switch of the burden of proof. In fact, assum-
ing entrapment, a defendant's actions can be morally .iustified since he has
been coerced into committing an act that a normally law abiding person would
not commit. Moreover, since the question of entrapment may be one for the
jury (neither the Code or Comment is clear on this question) and will often
be the sole issue for the jury to determine on the question of guilt or inno-
cence, it would be disruptive of and contrary to the defendant's presumption of
innocence and the requirement of the Government to prove guilt beyond a
reasonable doubt to instruct the jury that the defendant has the burden of
proving entrapment.

(2) The Code does not require that law enforcement officials have probable
cause or reasonable suspicion that a person being solicited to commit an of-

fense or with whom an illegal transaction is initiated is engaged in or pre-
pared to engage in such an offense or transaction. Like a police search, how-
ever, solicitation involves an intrusion into privacy. The kinds of privacy in-

volved are different—the privacy of one's premises in the first case, the privacy
of one's will and disposition in the second case. But certainly the right to be
free from official enticement into ci'ime is no less important than the right to
be free from physical encroachments aimed at detecting crime. If eitlier

right is to be invaded by the government, it must be for a substantial cause.
Solicitation should be confined to those reasonably suspected of criminal con-
duct or design, thus limiting the inva.sion of privacy inherent in police solici-

tation to those people who could constitutionally be tried for a solicited of-

fense. Enforcement of this restriction should not be left to the trial stage, as
this approach fails entirely to protect those who do not succumb, or who can-
not constitutionally be convicted, from the invasion of personal integrity that
solicitation involves. An independent judgment by a magistrate prior to solici-

tation would avoid this pitfall. An official British report has recognized the
need for safeguarding privacy and has proposed that the police be required to
obtain a warrant from a magistrate before soliciting a person to commit an
offense. Report of the Royal Commission on Police Powers and Procedure
(Cmd. No. 3997) 42 (1920), quoted in Donnelly. Judicial Control of Infor-
mants, ^pics. Stool Pigeons, and Ar/ent Provocateurs:, 60 YALE L..L 1091, 1114
n.65 (1951). The Fourth Amendment would suggest a similar procedure prior
to solicitation.

A Fourth Amendment standard is particularly necessary in light of the
dramatic increase in police-agent inspired criminal activity in political groups.
The strange case of "Tommy the Traveler" at Hobart College in New York
is not an isolated event ; many instances of informer and police agent caused
and solicited criminality have been uncovered in active political groups:
SDS, the Panthers, the Resistance and several anti-war groups have reported
attempts by provocateurs and agents to encourage and solicit violent and
disruptive activity. The infiltration of these groups by governmental agents is

extensive and the potential for entrapment of individuals within the gronits is

increasing. An important limitation on this kind of illegal governmental in-

trusion would be the interposition of a neutral judicial officer before any
solicitation can be undertaken. Experience has amply demonstrated that gov-
ernmental agents and informers will not be disciplined as to who and under
what circumstances they will solicit criminal acts.

Encouragement and entrapment ai'e potentially extremely dangerous ve-

hicles through which the right to privacy can be eroded. They create risks to
innocent persons. They are rooted in deliberate deception. Their purpose is to

produce rather than i)revent crime and. as noted by Justice Douglas, they
intrude into the secret regions of man's life. To allow the government to
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search out a person without cause for the purpose of encouraging" liim to com-
mit a crime is at least as objectionable as searches and seizures of a person's

property without probable cause. Rights to privacy, associations, speech and
assembly will all be chilled under a system of unregulated governmental en-

couragement of criminal acts. The First Amendment concerns which emerge
when infiltration of political groups is involved makes compelling the need for

judicial regulation. A requirement of reasonable suspicion prior to solicita-

tions is the minimal standard acceptable. There is in the context of our society

no other way in which to adequately protect individual and associational

relationships.

(3) The final substantive problem posed by the Code formulation is that the
"objective test" of police conduct may work uneven results. AVhere the police

conduct falls below the stated standard, even those pi-edisposed to commit
crime may be exonerated under § 702. As discussed above, this is a desirable

result since important aims of the entrapment defense are the curbing of im-
proper law enforcement techniques and the protection of judicial integrity. But
persons who are not predisposed to commit crimes may be convicted when the
police conduct is not so offensive as to violate the statutory standard for en-

trapment. These persons, of course, would have been exonerated under the
Sorrells and Sherman "origin of intent'' test.

Since it is fundamentally unfair to penalize the "innocent" person, the
remedy to this problem is to provide an alternative test, which can be in-

voked at the discretion of the defendant, which would determine entrapment on
the subjective, predisposition test. The policy of deterring police misconduct
should not be implemented at the expense of the obviously entrapped
individual.

(4) The Code does not explicitly provide the procedure to be followed in

cases involving the entrapment defense. The following questions remain un-
answered :

(a) Is entrapment a jury question or a question of law for the court?
(b) Should the court initially rule on the is.sue and. assuming a finding of

no entrapment, should the defendant be allowed to argue the issue to the
jury? Cf. Jackson v. Dcnno, 378 U.S. 368 (1964) ;

(c) Should evidence of a defendant's criminal record be admitted on the
issue of his predisposition to commit the offense when he chooses not to testify?

Under the Code's formulation, the entrapment defense is predicated on the
theory that the law should not countenance governmental wrongdoing which
oft'ends societal standards or impugns the integrity of the judicial process. It

is analogous to the exclusionary rule for illegally obtained evidence. Accord-
ingly, it could be argued that the question would most appropriately be decided
by the court as a matter of law. Given the recommended additional defense
based on lack of predispo.sition, and the requirement of probable cause or
reasonable suspicion to validate any solicitation, the best approach would be
for the court to decide the legal qviestion, viz., whether probable cause existed
for the solicitation, and whether the defendant had been engaged in a course
of criminal conduct or was on the verge of ci"ime. This latter requirement
vindicates the due process right to be free from conviction for a solicited of-

fense unless there was a pre-existing course of criminal conduct or criminal
design. A finding by the court that no probable cause existed or that there was
no pre-existing course of criminal conduct would constitute a bar to prosecu-
tion. An opposite ruling would send the case to the jury on both the question of
predisposition and the issue of whether a normally law abiding person would
have committed the offense by reason of the governmental inducement. Proof
of prior criminal acts should not be allowed if the defendant does not testify.

The fact of successful solicitation it.self would be evidence of an independently
existing course of criminal conduct, thus obviating the need for proof of prior
crimes or bad acts.

We propose a formulation of § 702 as follows

:

§ 702. Entrapment.

(1) Defense. It is a defense that the defendant was entrapped into com-
mitting the offen.se.

(2) Entrapment Defined. Entrapment occurs (i) when a law enforcement
agent induces the commission of an offense, using persuasion or other means
likely to cau.se normally law abiding persons to commit the offense; or (ii)

when the criminal design originates with a law enforcement agent and he
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implants in the mind of an innocent person the disposition to commit an of-

fense and induce its commission in order that tlie government may prosecute

;

or (iii) wlien tlie law enforcement agent induces the criminal act without
reasonable suspicion [probable cause] that the person being solicited to com-
mit an offense or with whom an illegal transaction is initiated is engaged in or
prepared to engage in such offense or transaction. Conduct merely affording
a person an opportunity to commit an offense does not constitute entrapment.

(3) The defense afforded by this section may be raised under a plea of not
guilty. The defendant shall be entitled to have the issue of entrapment de-
cided by the court and to have the fact that the defense has been raised and
evidence introduced in support thereof kept from the attention of the jury.
Evidence of the defendant's past criminal conduct is inadmissible on the en-
trapment issue.

(4) Law Enforcement Agent Defined. In this section "law enforcement
agent" includes personnel of state and local law enforcement agencies as well
as of the United States, and any person coopenating with such an agency.

Consideration should be given to the suggestion that entrapment be made a
crime under the Penal Code. Given the failure of the exclusionary rule, civil

remedies, and internal regulation of police misconduct to remedy continued
unconstitutional police practices, strong sanctions are required. Entrapment
presents moi"e grievous and dangerous conduct than illegal searches, improper
lineup procedures and coerced confessions : entrapment is designed to induce
otherwise innocent and law abiding citizens to commit crimes. Under certain
extreme circumstances, therefore, criminal sanctions should attach

:

Entrapment:

(1) Offense. A law enforcement agent is guilty of an offense if he entraps
another to commit a crime.

(2) Entrapment Defined. Entrapment as used in this statute occurs when a
law enforcement agent induces the commission of an offense without probable
cause [reasonable suspicion] to believe that the person being solicited to com-
mit an offense or with whom an illegal transaction is initiated is engaged in
or prepared to engage in such offense or transaction and when the persuasion
or other means used to induce the commission of the offense would be likely

to cause normally law abiding persons to commit the offense.

(3) Law Enforcement Agent Defined. In this section "law enforcement
agent" includes personnel of state and local law enforcement agencies as well
as of the United States, and any persons cooperating with such an agency.

Section 10.
'i. When Prosecution Barred by Former Prosecution for Same Offense

(d) This subsection restates present double jeopardy law in forbidding more
than one prosecution after jeopardy has "attached" at a criminal trial. How-
ever, several exceptions are allowed in this section whereby re-prosecution may
be initiated after termination of the first trial. While we agree that there are
situations where the valued right of a defendant to have his trial completed
by the particular court which sits in judgment on him may be subordinated
to the public interest, the proposed circumstances provide grounds for retrial

where none is warranted.
In establishing the standards for subordinating a defendant's rights, it is

helpful to remember the rationale behind the double jeopardy protection.
"The Fifth Amendment's prohibition against placing a defendant 'twice in

jeopardy' represents a constitutional policy of finality for the defendant's
benefit in federal criminal proceedings. A power in government to subject the
individual to repeated prosecutions for the same offense would cut deeply
into the framework of procedural protections which the Constitution estab-
lishes for the conduct of a criminal trinl. And Society's awareness of the
heavy personal strain which a criminal trial represents for the individual de-
fendant is manifested in the willingness to limit the Government to a single
criminal proceeding to vindicate its very vital interest in enforcement of
criminal laws. United States v. Jorn, 400 U.S. 470, 91 S. Ct. 547, 554 (1971)
(Harlan, .7.)

Given this standard and the significant social interests advanced by the
Tifth Amendment's prohibition against double jeopardy, the termination of a
criminal trial prior to judgment should be a bar to prosecution except (1) as
provided in (d) (i) (waiver of double jeopardy protection, but with the
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added proviso that the waiver, manifested by a defendant's request for a mis-

trial or termination was not caused by an act of the prosecution intended to

result in a termination of the proceedings), (2) where the jury is unable to

agree upon a verdict or (3) where the defendant causes the other various
factors discussed in (d) (ii) to occur. Thus the proposed subsection should
read

:

"(d) the former prosecution was terminated after the jury was impaneled
and sworn or, in the case of a trial by the court, after the first witness was
sworn, except that termination under the following circumstances does not
bar a subsequent prosecution

:

"(i) the defendant consented to the termination or waived, by motion to

dismiss or otherwise, his right to object to the termination ;
provided that the

prosecution did not cause the defendant to move for termination by inten-

tionally creating a situation in which a motion for termination in fact was
necessary to protect the defendant's rights.

"(ii) where the defendant malies it physically impossible to proceed with
the trial in conformity with law ; or where the defendant causes a legal defect

in the proceedings which would make any judgment entered upon a verdict
reversible as a matter of law : or where the defendant causes prejudicial eon-
duct, in or outside the courtroom which makes it impossible to proceed with
the trial without injustice to either the defendant or the government ; or
where the jury was unable to agree upon a verdict ; or where false state-

ments of a juror or voir dire prevented a fair trial."

Section 707. Former Prosecution in Another Jurisdiction: When a Bar

This section codifies the existing practice and policy of the Attorney Gen-
eral, promulgated after the decision in Abhatc v. United States, 359 U.S. 187
(1959). In this respect it falls short of what is constitutionally required by
the Fifth Amendment and what as a matter of policy should be federal law.
The same limitations should exist on federal prosecutions whether they follow
federal or state prosecutions.

(a) Constitutional considerations.—The decisions in Aibate, supra, and
Bartkus v. Illinois, 359 U.S. 121 (1959) were improperly decided, and the
premises upon which they are based have been eroded by recent cases in the'

United States Supreme Court. Both Ahhate and Bartkus relied primarily on;

Lanza r. United States, 260 U.S. 377 (1922) which was the first case in whicb
the doul)le prosecution question was faced by the Supreme Court. However,
Lanza, in holding that dual prosecutions were constitutional, uncritically re-

lied upon the undoubted authority of the states and the federal government in
some situations to legislate in the same area as a basis for the decision that
they both could successively prosecute for a single act. Thus, cases dealing
with federal preemption became authority to limit the reach of the double
jeopardy protection. None of the cases cited in Lanza, Bartkus and Abbate in-

volved double prosecutions.
Recent decisions by the Supreme Court in cognate criminal areas have made

deep inroads on the separate sovereignty theory. In Elkins v. United States^
364 U.S. 206 (1960), the Supreme Court held that evidence seized by state
oflicials in violation of the Fourth Amendment could not be used in federal
court. Repudiating the silver platter doctrine, the Court stated: "To the
victim it matters not whether his constitutional right has been invaded by a
federal agent or by a state officer." Id. at 215. Thus, in resolving the consti-

tutional problem the Court was primarily concerned with the impact of the
police practices on the individual. This was a significant shift from the tech-
nique used in Bartkus, where the Court did not view the actions of the state
and the federal government as related acts.

In Mxirphy v. Waterfront Commission, 378 U.S. 52 (1964). the issue was
whether a state could compel a witness whom it had immunized from prosecu-
tion under its laws to give testimony which might then be used to convict him
of a crime under federal law. The law prior to that date was based upon a
dual sovereignty theory : that the compelling state need only grant immunity
against its own prosecution and not against the prosecutions of any other
jurisdiction. If the testimony thus compelled led to a prosecution of the indi-

vidual in another jurisdiction, that was perfectly proper. E.g.. Hale v. Henkel,
201 U.S. 43 (1906). Murphy rejected the dual sovereignty theory and requires
immunity for both state and federal prosecutions.
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In Benton v. Marijhnul. 39"» U.S. 784 (1969), the Supreme Coiirt held that
the double jeopardy clause served as a restriction upon the power of the
states. Benton makes the dual sovereignty rationale even more unsnpportable.
It is clear that the federal government cannot prosecute a defendant a second
time for a specific crime. And Benton makes it equally clear that a state may
not re-prosecute. But somehow, the dual sovereignty theory has operated to
allOAv the United States and a state to do together what neither one may do
alone and what no two co-eqvial states may do together. After Benton, the
absurdity of this result is obvious.

(b) Policy.—There are several policies supporting the protection against
double jeopardy. Guilt should be established before a single jury and not by
capitalizing on the increased probabilities of a conviction from repeated
prosecutions before many juries. The prosecutor should not be allov/ed to
continue to shop for a higher sentence once he has obtained a conviction. The
criminal process should not be used as an instrument of harassment. There
should be one penalty for one offense. The state should not force an individual
to live in a continuing state of anxiety by the threat of continuing prosecu-
tions. Green v. United states. 355 U.S. 187 (1957) ; In Re Lanr/e, IS Wall. 163
(1873) : Note, Twice in Jeopardy, 75 Yale L.J. 262 (1965) : Kircliheimer, The
Act. the Offense and Double Jeopardy. 58 Yale L.J. 513 (1949) ; United States
V. Jorn, 91 S. Ct. 547, 554 (1971).
The societal interests clearly compel the same prohibition against federal

prosecutions after state prosecution as presently exists under the Fifth
Amendment bar to federal re-prosecution.

Section 707 provides two major exceptions to full double jeopardy protec-
tion. First, it would allow re-pro.secution wliere the federal law is Intended to

prevent a substantially different harm or evil than the state law. The major
reason behind this provision is in the civil rights areas where the fear is

plain that state juries will acquit white defendants accused of crimes
against blacks. See United States v. Guest, 383 U.S. 745 (1966). It is time,
however, to reject the notion that these cases are outside the ambit of the
Fifth Amendment. Under § 705, for example, murder committed to violate
one's civil rights could not result in two federal trial.s—one for murder and
one for violation of civil rights. If the double jeopardy protection would bar
two trials by the federal government, then certainly the interests involved
compel protection against successive prosecutions by the state and federal
government.
A provision could be supplied which would give the federal government the

right to prosecute when the Attorney General believes that vindication of
national power and policy necessitated federal prosecution or where the
federal penal provision itself reflected a sense that protection of Federal
interests by state prosecution was defeated or inadequate and needed Federal
implementation. See, e.g. Working Papers I at 349

:

".
. . It seems clear on the l)asis of existing law that Congress has power to

preempt a State's criminal jurisdiction, to forbid the State to prosecute an
offense, or to grant an immunity to an offender where such steps are necessary
to protect Federal interests.^ This the approach generally taken in Federal
testimonial immunity from State prosecution." Here the Interests of the
United States in the correction of offenders against its law appears strong
enough to justify forbidding the States to interfere with the sound correctional
planning by subsequent prosecution arising out of the same conduct."

Second, the proposed Code would permit federal prosecution for the same acts
and same crime as that prosecuted by the State if the Attorney General certi-

fied that the interests of the L^nitefi states would be unduly harmed if the
federal prosecution is barred. This proviso, which reflects present governmental
policy, is entirely incon.sistent with the constitutional protection against double
jeopardy and could potentially subvert the principles protected by the Fifth
Amendment. It must be remembered that the bar to multiple prosecutions is in
reality a bar against the Government from reprosecuting for the same crime.
This provision allows the Government to pick and choo.se cases for reprosecu-
tion. Certainly, it would be unconstitutional to allow the Attorney General to

certify federal cases for reprosecution. No countervailing factors can be ad-
vanced for justifying repro-secution merely becau.se the initial case was liti-

'^ Peyinsidvania x. Nelson, i\50 U.S. 497 (lO.^GK
^Broivn v. Waner. IGl U.S. 591 (1896) ; IS U.S.C. §§ 19.54 (b), 1406, .34S6(c).



1447

gated in a state court. Moreover, this provision could be used in political

cases, thereby allowing dual prosecutions for political and other highly visible

acts. This would indeed be ironical since it was these types of defendants that
the double .ieopardy proliibition most obviously was intended to protect. We
therefore propose that § 707 read as follows

:

§ 707. Former Prosecution in Another Jurisdiction. When a Bar.
AVhen conduct constitutes a federal offense and an offense under the

law of a local government or a foreign nation, a pro.secution by the local

government or foreign nation is a bar to a sub.sequent federal prosecution
under either of the following circumstances

:

(a) the first prosecution re.sulted in an acquittal or a conviction as
defined in section 704 (a) and (c) or was a barring termination under
.section 704(d) and the subsequent prosecution is based on the .same con-
duct or aro.se from the same criminal episode, unless the second offense
was not consummated when the first trial began : or

(b) the first prosecution was terminated by an acquittal or by a final

order or judgment for the defendant which has not been set aside, re-

versed, or vacated and which necessarily required a determination incon-
sistent with a fact or a legal proposition which must be established for
conviction of the offense of which the defendant is subsequently prosecuted

;

Section 708. Subscquevt Prosecution hy a Local Government: When Barred

For the reasons stated in the analysis of § 707. we would urge modification of

§ 70S. as follows, so as to give complete protection against dual prosecution,
federal and then state

:

§ 708. Subsequent Pro.secution by a Local Government : Wlien Barred.
When conduct constitutes a federal offense and an offense under local

law, a federal prosecution is a bar to subsequent prosecution by a local
government under either of the following circumstances.

(a) the federal prosecution resulted in an acquittal or a conviction as
defined in section 704(a) and (c) or was a barring termination iinder
."section 704(d) and the .sub.sequent prosecution is ba.sed on the same con-
duct or arose from the same criminal episode, unless the second offense
was not consummated Avhen the first trial began ; or

(b) the federal prosecution was terminated by an acquittal or by a
final order or judgment for the defendant which has not been .set aside,

reversed or vacated and which necessarily required a determination in-

consistent with a fact or a legal proposition which must be established for
conviction of the oft'euse of which the defendant is subsequently prosecuted.

In this section, "local" has the meaning prescribed in .section 707.

Section 1003. Criminal Solicitation

Under the propo.sed section on "criminal solicitation"' the following elements
establish the offense

:

(1) A person commands, induces, entreats, or otherwise attempts to commit
a particular felony.

(2) With intent to promote or facilitate the commission of that felony,

(3) Under circumstances .strongly corroborative of that intent,

(4) And the person solicited commits an overt act in response to that
solicitation.

The ACLU believes that a serious civil liberty issue is presented by this

section with re.spect to its application in First Amendment contexts. It should
first be noted that solicitation involves conduct even more remote from the
commission of the offen.se than an attempt. In fact, solicitation is probably the
earliest stage in a particular transaction in which intervention by the criminal
law is constitutionally permissible. Thus, as a preliminary matter, care must be
taken to ensure that the conduct sought to be prohibited does not amount
merely to advocacy or expression of approval of the crime allegedly soilicted.

With respect to the question of free speech, we do not think that the pro-

posed statute adequately protects against the danger of a jury finding that
legitimate discussion or agitation of an extreme or inflammatory nature was
solicitation to crime. Advocacy and rhetoric in behalf of an unpopular cause
may be construed as solicitation to others to violate the law, rather than
protected speech under tlie First Amendment designed to foster political
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change. It has been recognized in many contexts that, particularly where
criticism by minority groups is concerned, the language used must be extreme
in order for it to be politically audible and effective.

Under the proposed section, advocacy of action could be punished even
though the advocacy was neither dii-ected toward inciting or producing immi-
nent lawless action, nor was likely to incite or produce such action, both of

which are constitutional prerequisites to any abridgment of speech. Branden-
burg V. Ohio, 395 U.S. 444 (1969). Nothing in the statute limits criminal
solicitation prosecutions to situations where there is the likely result of

"imminent lawless action." Rather, the statute would permit pro.secutiou

upon advocacy of a criminal act, as long as it was done with the intent to
promote commission of the crime and the person "solicited", in response, com-
mits any overt act. insignificant as it may be, towards commission of the
crime. No time or probability factors are stated. Accordingly, even the "clear
and present danger" test is not satisfied since the "solicitation" may be made
without any objective chance of success and where it was intended only to

reach fruition in the distant future.
It is true that the Comment to this section indicates that "instigation is

required ; mere encouragement is not enough," but the limiting language in the
section does not provide this protection. Forceful advocacy could easily be
construed as "instigation" : the line between the two is finely drawn and ex-
tremely difficult to define. The end result will be, of course, as in other areas
where free speech is involved, to deter persons from engaging in speech which
later be held criminal. Rather than risk the vagaries of jury fact-finding and
a possible criminal conviction, many individuals will not engage in consti-

tutionally protected speech. As Mr. Justice Brennan stated in Speiser v.

Randall, 357 U.S. 573 (1958) : "where particular speech falls close to the
line separating the lawful and the unlawful, the possibility of mistaken fact
finding—inherent in all litigation—will create the danger that the legitimate
utterance will be penalized."
The danger that the "solicitation" statute might be invoked to prosecui,*;

protected speech can be made clear by viewing its pos.sible application, for
example, in § 109, Obstruction of Recruiting or Induction into Armed Forces
That proposed statute would prohibit one from soliciting another, in time of
war, to violate § 1108. Avoiding Military Service Obligations. Thovisands of
persons in the past several years have advocated, counseled and advised per-
sons subject to the draft to resist the draft by refusing to do the acts re-

quired under the Selective Service Act. This advocacy has been conducted on
a personal level and on a national scale. It would be almost impossible in
most of these cases to distinguish between First and Sixth Amendment pro-
tected counseling and advocacy, and criminal solicitation as defined in § 1003.
A jury would be authorized by this section to find criminal, advocacy of viola-

tion of the Selective Service Act solely on the basis of speech. They could
find that forceful advocacy was actually undertaken with the intent to per-
suade another to commit the specified act ; that the circumstances surrounding
the advocacy—an anti-war rally, perhap.s—was strongly corroborative of that
intent ; and by following up on the advocacy, the solicitee committed an
"overt act."

There can be no question but that the widespread feelings against the
Vietnam war and the draft have resulted in advocacy of resistance to the
Selective Service Act. But speech in these circumstances, as well as in others
where advocacy involves political and social issues is concerned, should remain
protected. See Spock v. United States, 416 F.2d 165 (1st Cir. 1969).

Section 100^. Criminal Conspiracy

The ACLU strongly opposes the proposed section on criminal conspiracy for
it does little to avoid or even minimize the gross invasions of constitutional
rights and liberties produced by conspiracy prosecutions. A few of the.se

abuses might be remedied by the section, but the overwhelming number remain
unaffected.

Conspiracy laws and jTosecutions threaten First Amendment and due
process liberties in at least the following three ways:

(1) Heavy criminal penalties are possible for conduct which goes little

beyond idle talk and in fact poses no substantial danger to the community.
The "agreement" can be a merely tacit or implicit understanding inferred
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from circumstantial evidence and the "act to effect an objective of the con-
spiracy"' can be of the most trivial variety. As the Comment indicates, "the
act need not constitute a 'substantial' step as is required in the ease of at-

tempt", raising the possibility that, as hinted at in the Comment, "the act may
(indeed) be innocent in itself and not particularly corroborative of the
existence of the conspiracy." In short, heavy criminal penalties can be im-
posed for conduct that is not much beyond mere and perhaps even idle

thoughts, and for only the most peripheral relationship to criminal conduct.

(2) Such liability for non-dangerous conduct can be imposed on all joint

activity, and will often be based primarily on speech, thus impairing funda-
mental First Amendment freedoms of speech and association.

(3) The procedures l)y which conspiracy cases are tried seem also designed
to make it impossible for any individual defendant to defend himself ade-
quately. Exceptions to hearsay and relevancy rules, the dangers of a multi-
party trial, venue problems—all these are left for another day.

A. The Suhstantvve Questions

1. Should there be a conspiracy law?
Anglo-American law is almost unique in the heavy penalties it imposes on

what will often be a little more than the most tentative kind of behavior. In-

deed, there is much reason to wonder what legitimate functions of the criminal
law are served by the conspiracy offense that are not equally served by at-

tempt, solicitation and complicity liability. The standard claim is that there is

a special danger from the mere unity of criminally-minded people, even if

they do nothing or—where an overt act is required—almost nothing else but
come together. And the requirements for an agreement are so loose (partly
becau.se of the misapplication of the rather special justification for loose con-
spiracy rules in antitrust cases) that penalties are imposed even where there
is little unity at all. Yet there is very little empirical support for this assump-
tion of dangerousness from mere joinder, and it is hard to escape the belief

that the main reason for retaining the offense in the Criminal Code is be-
cau.se it represents such an easy way to evade almost all of the standard
protections against the arbitrary imposition of criminal liability, including
the act requirement, some real danger to the community, individual responsi-
bility, and a fair trial. In addition, the offense is a very handy weapon against
political dissenters who. while doing little more than speaking out against
established authority, still irritate and threaten such authority.

2. The •'Agreement" and "act to effect an objective of the conspiracy".
Nowhere is the loo.seness and inevitable susceptibility to abuse of con-

spiracy more manifest than in the key elements of the offense : the agreement
and the necessary overt act.

(1) "Agreement". Few terms are as vague as "agreement" in both the gen-
eral law and the law of conspiracy. Some of the cases to date permit liability

for acts that are both minor and peripheral to the illicit goals ; in some cases
mere knowledge of the unlawful end is enough to warrant liability. The
problem is especially acute where an organization has both legal and allegedly
illegal goals, for then there may be agreement only as to some though knowl-
edge of all : such multiple-goal organizations may be particularly common
among political dissenters.

The proposed section does absolutely nothing to eliminate this problem of
heavy liability for what can be an extremely tenuous relationship. The
statute merely adopts the concept of "agreement" leaving the law in as con-
fused and troublesome a state as before. Other model statutes, like the Model
Penal Code, have sought to ensure that only tho.se who actually intend to pro-
mote or facilitate the .specific criminal objective of the conspiracy are held
liable.

(2) "Overt Act". An overt act is required to prove the firmness of the in-

tent. Unfortunately, this act can be virtually negligible, indicative of abso-
lutely nothing. It therefore offers no reliable indication of the danger to the
community, for the act can be very far indeed from actually trying to achieve
the unlawful objective.

It would be more appropriate to insi.st that the overt act represent a sub-
stantial step toward consummation. The Comment recognizes this shortcoming
of the proposed provision and raises the possibility of such a requirement.

(3) Objectives of the Conspiracy. Although the section is commendable for
limiting the punLshable objectives to crimes, it does nothing to deal with the
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very vexing question of when a unitary conspiracy is to be deemed single or
multiple. This complicated question has been the source of much confusion and
encroachment on individual rights.

In a codification of this kind, an effort should have been made to deal ef-

fectively with this problem, as the Model Penal Code tried to do.

(4) Renunciation. The AYorking Papers recognize that "to require more"
than "a timely declaration of withdrawal to his co-conspirator or the duly con-
stituted law enforcement authorities" would amount to "refusing to recognize
the defense at all." (p. 395) Nevertheless, the propo.sed section does "require
more" by requiring that the defendant actually have "prevented . . . the
crime or crimes contemplated bv the conspiracy, as the case may be." §1005
(3)(b)

B. Conspiracy and the First Amendment
The exiierience of the last several years, first in Boston in the ^pock case,

then in Chicago in the trial of the "Chicago 8," recently in New York in the
highly publicized Black Panther trials, and pre.sently in Harri.sburg in the
Bcrriffan case, demonstrates in dramatic fashion the danger that conspiracy
charges in political cases have for First Amendment freedoms. The prosecu-
tion in each instance has resorted to the conspiracy charge to place political

groups and individuals on trial where the government could not begin to

prove that any overt criminal act had in fact been committed by any of the
defendants. The ACLT^ does not oppose the cons[)iracy doctrine ;>cr se; rather,

the dual dangers of (1) the conversion of i)erfectly innocent and protected
speech, advocacy and association into elements of the crime of conspiracy by
means of the overt act doctrine, and (2) permitting juries to find the requisite
intent and agreement through speech otherwise protected by the First Amend-
ment condemns the u.se of the conspiracy doctrine in this context. We think
that juries are properly rejecting the conspiracy doctrine and Congress should
do the same.
As indicated, the proposed conspiracy section embodies the classic dangers

to free speech and associ.ation that have been manifest in recurring conspiracy
trials. In sxibstantive terms this .section authorizes prosecution and conviction
for advocacy by anyone in a group that harmlessly agreed, for example, to

effect resistance to the draft and who in support of these goals made speeches
attacking conscription and uring others not to comply with the Selective
Service Act. The objective is illegal : non-compliance with the Selective Service
Act ; and the overt act is present : the speech. Thus a conviction may be had
for nothing more than an open agreement between two persons to do the
illegal act and the conunission of an overt act by either person which may,
inde;»endent of the agreement, constitutionally protected .speech. Not even
a "c'ear and present" danger limitation is applicable to this statute. The
statute converts free speech (e.g., advocacy of draft resistance) into criminal
conduct merely because two or more persons engage in the advocac.v.

If one man may discuss and advocate, there should be no less freedom
for a number of men to discuss and advocate together. Conspiracy for an
un' awful purpose may not be puni.shed until there arises a clear and present
danger of an unlawful act—in other words, until steps are taken not merely
to advocate but actually to plan and carry out an unlawful act.

The existence of a criminal conspiracy doctrine has operated and will con-
tinue to operate as a drastic deterrent to free association of political dis-

senters. Those who oppose any governmental policy face the possibility of
corispiracy prosecution for their discussions and speeches because an agree-
ment based on'y on inferences and questionable circiimstantial evidence can
be found to exist among them to commit an "unlawful act." A meeting of

minds to advocate resistance to or change in policies is almost always sus-

ceptible to being interpreted as an agreement to do an unlawful act. And
there will always be an overt act of speech which comp'etes the crime. Thus
in the tSpock and Bcrrigan trials it becomes clear that what really is being
P-niished is speech, association and i>olitica! dissent.

The defendant in a conspiracy trial l>ased on speech and advocacy under
this proposed statute could be convicted even if he did nothing more than
enter into the original unlawful agreement. This fails even the conservative
test under the First Amendment established by United states v. ^pock, 416
F.2d 165. 173 (1st Cir. 19G9). which requires that the specific intent of each
person charged be proven by evidence of his individual act, not those of third
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persons. The specific intent of one defendant must not be ascertained by
reference to the conduct or statements of another even thougli he has knowl-
edge thereof.

It is unconstitutional to use the expansive doctrine of normal conspiracy
law as the basis for a conviction upon public speeches, as.semblies and peti-

tions protected by the First Amendment. It is this precise use of a conspiracy
charge which poses the greatest threat to public statements on public issues

which are entitled to special protection, A'cx; York Times Co. v. i^ullivau, 376
U.S. 254. Such a conspiracy charge is an invidious form of prior restraint

for it permits the state to reach out and censure the mere agreement to

speak, which is one step removed from the speech itself, the speech being still

another step removed fi'om the action allegedly sought to be induced. This
double gap between the "act" of conspiracy and the ultimate injury to the
state would make irrelevant the condition of dii'ect incitement without which
speech is privileged. Cf. Yates v. United States, 354 U.S. 29S, 324.

Persons will be deterred from joining groups that advocate social change
by a variety of means, both "legal" and "illegal" for fear of a subsequent
speech by anyone in the group which though entirely innocent, may be charged
and found by a jury to be an overt act to effect an illegal objective of the
group.
A further restriction should be placed on the substantive reach of criminal

conspiracy. Where the "conspiracy" is in the area of opinion and is not
manifested by secret agreement, but rather by i)ublic agreement and state-

ments, no criminal sanctions should attach. Where the elTort and agreement
is public, where the issues are all in the public domain and the purposes of
the agreement are both lawful and unlawful, criminal conspiracy serves no
purpose but to deter association and speech. The public interest in preventing
violation of its substantive criminal laws are aderpiately protected without
prosecutions for this ty})e of "conspiracy." The basis for criminal conspiracy

—

the need to forestall a threat to public safety and welfare and the need to

deter concerted action which is a greater threat than individual effort—does
not apply to public, open agreements in the field of public issues.

C. The Procedural Problems

Procedurally, the proposed section fails to change many of the exceptional
rules in criminal procedure which apply solely to conspiracy trials. These
ru es, all of which facilitate pro.secution and suppression of First Amendment
freedoms, are as follows:

1. Each member of a conspiracy becomes liable for the statements and
actions of every other member, whether or not he has even met the other
members and whether or not he is aware of what they said and did. Thus in
the Sijock ca.se. while only Ferber and Uofiin were present at the Arlington
Street Church ceremony at which draft cards were turned in. the other three
defendants were equally liable for everything that went on even though
they were unaware of this rally until they read about it in the indictment.

2. Anybody who commits an act intentionally to further the objectives of
the con.spiracy becomes a member of the conspiracy. It was the position of
the Department of Justice in the SpoeL case that this could include, for
exami)le, all 28,000 signers of the "Call to Resist Illegitimate Authority," all

who voiced .support at rallies where the defendants spoke, even newsmen who
rei'orted their sp'eeches sympathetically.

3. P'urthermore. and this is one of the most troublesome and pernicious as-
pects of conspiracy law, the hearsay statements of any one of the.se persons,
whether or not he had been indicted as a conspirator, could be used as evi-
dence against all of the others.

4. Accusations of crime are normally required to be specific as to time and
l>lace. In conspiracy ca.ses. however, the prosecution is allowed extraordinary
latitude. In many instances allegations are made that the conspiracy covered
many months or years, and that overt acts occurred in many places. This,
of course, leads to the handy conspiracy exception that permits the govern-
ment to pick the place of the trial. Ordinarily, under the Sixth Amendment.
an accused has the riglit to l)e tried in the state and district where the crime
was committed. But in a conspiracy ca.se the prosecutor can choose the place
for the trial from among any of the districts where he has alleged that "overt
acts" occurred. The core of the government's case against Dr. Spock and the
others was events that took place in New York and Washington : the October
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2 press conference, the demonstration at the Department of Justice, the distri-

bution of "A Call to Resist Illegitimate Authority." Yet the government found
it expedient to try the case in Boston, site of but one of the overt acts, the

service in the Arlington Street Church in which only Coffin and Ferber had
taken any part.

5. Eevn before the conspiracy is proven, evidence may be admitted on the

assumption that it will be subsequently "connected up" with the conspiracy.

6. The trial is usually large and complex, and rarely are efforts made to

ensure that some defendants are protected from being found guilty on the

basis of evidence that is properly applicable only to others.

All these matters are left for another day. The treatment of crucial sub-

stantive questions offers little reason to expect that rights will be protected

on these vital procedural matters.

Chapter 11. National Security.

Throughout this chapter, the commission of a criminal act is made de-

pendent iipon the United States being engaged in "war." Thus, the crime of

treason requires the United States to be engaged in "international war"
(§ 1102) ; sabotage as a Class A felony can be committed only "in time of

war" (§ 1105) ; to solicit one to avoid military service is a crime "in time of

war" (§ 1109) ; one can impair military effectiveness by false statements only

"in time of war" (§ 1111) ; one definition of espionage turns on whether the

prohibited acts are committed "in time of war," and the same phrase also

effects whether the crime is a Class A or B felony (§1112). Sec. 1117, how-
ever, requires the existence of a "declared war" as a predicate for com-
mission of several crimes relating to communicating with the enemy.
We believe that whenever an offense tiirns on whether the United States

is at war, the Code should be amended to require that the war be one de-

clared by Congress.
All of the offenses which require our being at war are not only traditionally

thought to be serious indeed, but some of them—treason, impairing military

effectiveness, soliciting avoidance of military service, certain espionage of-

fenses, and wartime censorship—inevitably implicate questions of freedom of

speech. And if the First Amendment is to be so seriously impaired under any
of these provisions, those drastic restrictions upon fundamental freedoms
should be permitted, if at all. only after a deliberate and explicit declaration

of war by Congress, as required by Article I, Sec. 8 of the Constitution. The
nation shoiild be ensured that imposition of the severe penalties provided in

these sections, together with their intrusions into the First Amendment, not
be left to the sole determination of the FiXecutive Branch of government.
The most divisive issue in this country over the past five years has been

the Vietnam war. This deep division has been caused not merely by the feel-

ing among tens of millions of citizens that the Vietnam adventure has been
unwise, but by the strongly-held conclusion by substantial numbers that the
war has not been legally authorized. Senator Sam Ervin commented during
the National Commitments debate:
"The consequences of this failure to observe the Constitution are all too

evident. True, no Supreme Court decision has adjudged the war in Vietnam
as uncon.stitutional on the grounds that Congress adopted no formal declara-

tion of war and because the Senate gave no effective advice and consent.

Instead, the declaration of unconstitutionality has come from the judgment
of the people. We see the decree everywhere. For the first time in our memory,
an incumbent President was forced from office. Young men whose fathers and
brothers volunteered to serve their country now desert to Canada and Scan-
dinavia rather than bear arms in the country's cause. Thousands march on
Washington and picket the White House, the Capitol, and the Pentagon. Now
we have riots and violence on our university campuses. ROTC programs are
being forced out of schools, and there is dissension and anti-war activity

even among those in uniform.
"Perhaps not all the anarchy we see today has been caused by the Viet-

namese war and the way in which we became involved. No one can say. But
no one can say that the war was not the cause, or at least the catalyst. And
I cannot shake the feeling that ultimately the reason so many are now dis-

respectful and unresponsive to authority is liecause authority was disrespect-

ful and imresponsive to the Constitution in the making of our policy in Viet-

nam." 115 Cong. Rec. 17217 (June 2, 1969).
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The comments of Senator Ervin and other political leaders point out the
most damaging feature of dispensing with explicit Congressional exercise of
the war power, in Vietnam or in any other military adventure that might
arise : the loss of legitimacy by the basic institutions of government. The use
of military force under any circumstances is bound to create serious tensions
within a society. But to fail to follow the accepted forms which the nation
expects to initiate a war invites the pervasive sense that the war in question
is merely an exercise in naked power, rather than the lawful expression of
the national will.

It would be a substantial retrogressive step to provide that any "war,"
whether or not it is declared by Congress, may trigger prosecutions under
various sections of Chapter 11. The ambiguity of some armed conflicts cer-

tainly raises the question whether an international war situation exists and
to allow punishment for acts done during these conflicts on a post facto de-
termination by a court that "war" in fact exLsted at the time is fundamentally
unfair. Judicial and scholarly opinion is deeply divided on the question of
the legality of the Vietnam War and similar questions were appropriately
raised by the engagement of our troops in the Dominican Republic in 1965.
The formulation of "declared war" makes explicit what is required prior to

the application of these penal sanctions, particularly since many of them
curtail fundamental freedoms normally protected by the First Amendment.

Section 1101. Treason

The ACLU strongly objects to the proposed section on treason. As drafted
the proposal could, for example, subject thousands of Americans to prosecu-
tion and a sentence of life imprisonment for the speech and conduct in which
they presently are engaged in opposing the Vietnam war. The section is preg-
nant with possibility for misuse and could lead to prosecutions intended to
punish dissenting speech.
The operative language is : "participates in or facilitates military activity

of the enemy with intent to aid the enemy or prevent or obstruct a victory
of the United States." Using the Vietnam conflict as an example, it is clear
that many Americans, including repre.sentatives in Congress, who have spoken
and marched against the war with the express intent of preventing a military
"victory" for the United States could be prosecuted under the draft proposal.
In their activities they may have "facilitated" the "military activity" of the
enemy by giving the enemy encouragement to continue fighting. In fact, many
critics of the anti-war movement have specifically stated that opponents of
the war have given aid and comfort to the enemy by their actions. The com-
ment to the Code acknowledges that "facilitates" could be construed to cover
"trivial conduct." Should one who advocates immediate withdrawal of all

American troops from Vietnam, with the intent of preventing an American
"victory", run the risk that the enemy's military activity will thereby be
facilitated because the enemy is encouraged by dissent in this country?

It is true that the courts to date have said that words in and of them-
selves cannot constitute treason. E.g., Chandler v. United States, 171 F. 2d
921, 938 (1st Cir. 1949). Nevertheless, treason convictions for persons who
conducted propaganda campaigns for Germany in World War II have been
sustained. Under the present treason statute, speech which severely criticizes

the Government's operation of a war, and which gives aid and comfort to
the enemy is apparently protected unless it also was done with an intent to
betray or adhere to the enemy. Chandler, supra at 938 ; Cramer v. United
States, 325 U.S. 1, 29. However, under the proposed Code the prohibited con-
duct is punishable if done with the intent either to aid the enemy or prevent
or obstruct a victory of the TTnited States. Thus, it is certainly arguable
under this section that the mere speech, if convincing enough to encourage
the enemy to per.severe in their efforts, will be punishable as treason. Speech
in this area must continue to be protected. Even in the course of normal
activities of political opposition, the expression of criticism and statements
as to what is best for the country must not be fettered by fear of a jury's
finding of a traitorous purpose in the passion and tumult of a suhseauent
prosecution for treason.

Willard Hurst in "Treason in the United States," 58 Harv. L. Rev. 395
(1945). made the important observation that the framers of the Constitution,
in drafting the restrictive language of the treason clause, had in mind the
need to eliminate the historic misuse of treason prosecutions as an oppressive

57-868—72—pt. 3-B 5
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instrument of domestic political force. The proposed Code restores that dan-
ger: the chilling effect it could have on free speech, particularly in a period
of paranoia caused by dissent and criticism of a failing Governmental policy,
is all too obvious.
A loosely constructed treason statute enforces a conformity to a particular

form of nationalism which should be anathema to free men. It repi'esents
Governmental pressure for a false unity and national doctrine, the teachiixgs

of which all are compelled to follow. As Mr. Justice Jackson stated : "We set
up government by the consent of the governed, and the Bill of Rights denies
those in power any legal opportunity to coerce that consent. Authority here
is to be controlled by public opinion, not public opinion by authority." West
Virginia State Board of Education v. Barnette, 319 U.S. 624 (1943). The sec-

tion as proposed tends to channel exercise of First Amendment rights along
a uniform path by prohibiting a wide range of speech that could be con-
strued as intended to "prevent or obstruct a victory of the United States."
The ACLU believes that the crime of treason, except as it covers direct

participation in the military efforts of the enemy in a declared war, is an
anachronism. Decisions as whether to invoke the treason .statute will neces-
sarily be made at least in part upon political considerations. The extreme
emotions generated during wartime are bound to effect those who must make
these critical judgments. Unfortunately, history has already recorded numerous
instances of repression of personal freedoms, for which the justification in-

variably hinges on the alleged requirements of national security. Congress
should not permit an overbroad treason statute to facilitate such action in
the future.

Section 1103. Armed Insurrection

The ACLU always has opposed statutes such as the Smith Act, which
makes it a crime to engage in some political speech, and we oppose its modi-
fication embodied in this .section. Tlie fundamental objection to these kinds
of statutes is that they offend the central notion of the First Amendment
that the most unpopular or dangerous speech is entitled to the same freedom
as the most pious and harmless cliches.

Section 1103(3) should be dropped entirely. Even with the cosmetic surgery
which this section performs on the Smith Act, it still contains grave civil

liberties defects.

Subsection 3(a) makes it criminal to advocate, with intent to induce or
otherwise cause others to engage in armed insurrection, the desirability or
necessity of armed in.surrection xmder circumstances where there is substan-
tial likelihood the advocacy will imminently produce an armed insurrection.
Two critical defects inhere in this proposal. The first is the lack of any re-

quirement that any overt acts toward insuri'ection actually be committed.
Mei-e advocacy is punished. In fact, this section rewards inoffensive speech.
The strong advocate, the individual who is per.siiasive and thereby takes full

advantage of his First Amendment rights, is subject to punishment.
The second defect concerns the question of intent. How is one to judge

the .speaker's intent at this juncture? It is extremely difficult, if not impos-
sible, to obtain enough reliable evidence on the intent with which a given
statement was made to justify a generalized constitutional or statutory dis-
tinction between "discussion"—to be considered protected under the First
Amendment—and advocacy—to be punished under this section. Forceful pres-
entation of one's views to large numbers of people, even if the words stir the
audience to anger or unrest, is protected by the First Amendment. However,
under this section the speech becomes criminal if a jury finds an "illegal

intent". That intent can be gleaned only from the speech itself, since no
overt acts are required and no insurrection in fact need occur. Thus the
danger is substantial that prosecutions will be selective and prejudiced, and
based only upon the unpopularity of the speaker',? political views.
As written, the proposal even offends current Supreme Court doctrine re-

lating to advocacy as set down in Brandenhurg v. Ohio, 395 U.S. 444 (1969).
As held there, advocacy can be made criminal only where it is directed "to
inciting or producing imminent lawless action and is likely to incite or pro-
duce such action." 395 U.S. at 447. Section 1103(3) (a) should comply at least
with that .standard.

Subsection 3(b) is objectionable because it authorizes punishment for one
who organizes an association which engages in the advocacy prohibited in



1455

3(a). This section, tlierefore, on its face, would malie criminal wholly legal

activity undertaken pursuant to the protection of the First Amendment. If,

for example, one were to organize an association, witljout any intent to in-

duce or otherwise cause others to engage in armed insurrection, which some-
time after its organization engaged (presumably through its members) in the
illegal advocacy, the organizer, though he may have left the organization, or
became a non-active member, or even opposed the "advocacy", would be liable

for the alleged illegal acts of others. Further, he would be liable even if there
was no causal connection between his original intent and the actual advocacy.
It is a basic tenet of our system of criminal law that the criminal intent and
the criminal act must occur in order for a crime to have been committed.
See, e.g., United States v. Fox, 95 U.S. 670 (1S77). The proposed code violates
this rule by authorizing a conviction where the illegal intent does not coin-

cide with the alleged illegal act.

Guilt, at the least, should be personal ; it may not be attributed by asso-
ciation or, as the draft purports to do, by p}-ior association. Moreover, even
if the organizer is sympathetic to or even supports the advocacy of those
who engage in advocacy in violation of this section, he should not be subject
to prosecution. The right to freedom of association under the First Amend-
ment, guarantees an individual the right to join groups and associate with
others, without being held liable for the alleged criminal acts of the others
when he only sympathizes with them or supports them by way of speech.
Koto V. United States, 367 US 290 (1961) so holds. This organizational clause
is patently overbroad and can only operate to drastically chill individuals
from performing associations and other political groups for fear that they will

be later prosecuted for the acts and speech of others. Not only the First
Amendment, but the most fundamental notions of due process condemn this
criminal sanction.
The second part of (3) (b) is also overbroad and violative of the First

Amendment. Assuming that advocacy under circimistances set out in (3) (a)
can constitutionally be prohibited, surely it is wrong to puni.^h one who is

merely an active member of an association, and in any small way facilitates
the ridvocrtcy of another in that organization. One who merely edits a speech,
provides moral support, engages in philosophical discus.sion with the advocate,
provides the advocate with food, shelter, or clothing, or even provides him
with transportation prior to his advocacy would be liable under this section
for advocacy of armed insurrection. To protect himself, one would have to
steer completely clear of the advocate, for fear that a jury sometime later
would determine that he facilitated the advocate's speech.
As Mr. Justice Douglas had indicated, the line between the status of "ac-

tive"' and "inactive"' membership marks the difference only between deep and
abiding belief and casual or uncertain belief. The Constitution and Congress
should protect all varieties of belief equally. The grave dangers this section
poses to free association and free and untrammeled political discus.sion both
within and without these associations is manifest. The prohibition of facili-
tation of advocacy can only have an in terrorem effect on the First Amend-
ment rights of numerous individuals. As the Supreme Court has stated : "The
threat of sanctions may deter almost as potently as the actual imposition of
sanctions." yAACP v. Button, 371 U.S. 415 (1963). This membership clause
places every individual on notice that he joins organizations, and particularly
political organizations, under peril of future criminal prosecution. The ob-
vious result will be a reluctance to join or form political groups where not
only discus.sions otherwise protected by the Constitution can be punished, but
acts of tho.se in the association who facilitate such discussions are similarly
prohibited.

Finally, the section makes illegal by mere association what is legal if not
done in an association. For example, if one were to facilitate another's illegal
advocacy, and neither belonged to an association, his facilitation would not
be criminal. Once an association is involved, however, the action becomes
punishable. This provides clear evidence that the membership clause is di-
rected primarily at deterring the formation of and participation in political
associations.

Subsection (4) provides for criminal sanctions for attempts, conspiracy,
facilitation or solicitation of advocacy of armed insurrection as defined and
made criminal in subsection (3) and thereby punishes acts or speech which
are one step again further removed than advocacy from any overt act of
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insurrection. Tlius one who merely requests anotlier to advocate armed in-

surrection (witli the requisite criminal intent) under circumstances in which
there is a substantial likelihood of imminent insurrection is liable, even
though the advocacy is never articulated. A criminal conviction is authorized
Without either any steps being taken to actually carry out an unlawful act
or without any advocacy in support thereof. By definition, there can be no
clear and present danger under these circumstances. "Conspiracy" in this

context is particularly threatening to First Amendment freedoms. If one man
may "discuss"' and "advocate", there should be no less freedom for a number
of men to di.scuss and advocate together. Conspiracy itself—^in the sense of
combination, even secret combination—is not criminal unless its purpose is

unlawful. Furthermore, even conspiracy for an unlawful purpose may not be
punished until there arises a clear and present danger of an unlawful act,

that is until steps are taken not merely to advocate but actually to plan and
carry out an unlawful act.

Section llOlf. Para-Military Activities

The ACLU believes that this section is potentially one of the most dangerous
proposals in the Code. It seems clear that the intent of the section is to

provide a ground for prosecution of groups like the Black Panthers or the
Minutemen where none other exists.

The prohibition in this section is against "acquisition, caching, use, or
training in the use, of weapons for political purposes by or on behalf of the
association of ten or more persons." The term "political purposes" is so overly
broad, vague and ambiguous that it will, by self operation, foster selective
political prosecutions. It may mean the National Rifle Association or the Boy
Scouts to one administration and the Panthers and SDS to another. This
wide latitude given to executive and judicial agencies as to what constitutes
"political purposes" violates the most basic notions of due process and neces-
sarily makes any prosecution under the section rest on a subjective deter-
mination of what is political, and on what are good or bad political purposes.
Further, is a political purpose merely one to change the government or does
it extend to any political activity in the Aristotelian sense of the word—all

relationships among persons in society?

It is important to note here that the activities prohibited by the draft
proposal are limited neither to those with armed insurrection as to the object,

nor to those aimed at overthrow of the government, nor to those carried on
by organizations under foreign control. The section sweeps broadly and pro-
hibits the mere acquisition or training in the use of weapons which might
include penknives, bows and arrows, or other objects which a jury may deter-
mine to be a weapon, provided the jury also believes that the purpose was a
political one.

At a minimum, the prohibition in this section should be inapplicable where
"para-military activities" are pursued for self-defense. The evidence abounds
that certain unpopular political organizations in this country are the subject
of attacks by both private vigilante groups and law enforcement officials. They
cannot depend upon protection by established authority and should, there-
fore, be allowed to defend themselves from physical attacks. Indeed, the self-

defense provision (§603 of the Code) recognizes the necessity and legitimacy
of self-defense under certain circumstances.
But the section as a whole ought to go. It would be far better—and un-

objectionable from a civil liberties point of view—to enact an effective gun
control law which would regulate the acquisition of weapons by everybody,
rather than on a .politically selective basis as in this proposal.

Section 1108. Avoiding Military Service Obligations

The ACLU is opposed to the draft in general on constitutional grounds, but
this is not the place to argue that question. But we do note one objection to
the statute proposed here.

Subsection 2 is intended to counteract the recent Supreme Court construc-
tion of the Selective Service Act in Toussie v. United States, 397 U.S. 112
(1970). As Mr. Justice Black stated in Toussie, supra, at 114-115:
"The purpose of a statute of limitations is to limit exposure to criminal

prosecution to a certain fixed period of time following the occurrence of those
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acts the legislature lias decided to punish by criminal sanctions. Such a
limitation is designed to protect individuals from having to defend themselves

against charges when the basic facts may have become obscured by the

passage of time and to minimize the danger of official punishment because
of the acts in the far-distant past. Such a time limit may also have the

salutory effect of encouraging law enforcement officials promptly to investi-

gate suspected criminal activity."

A five year statute of limitations provides ample time for the government
to initiate prosecution for violation of § 1108(1) (a). The offense stated therein

is not "secret", in fact, it is a matter of public record and there is no undue
burden on the government to initiate prosecution within five years. It would
serve all the purposes outlined above to continue the limitations at five years.

To make a violation of § llOS(l) (a) a continuing offense until the actor is

no longer under a duty to register as provided in the regulatory act, would
subject persons to prosecution for IS years. This could lead to prosecutions

based solely on harassment, political purposes or expediency.

Seclion 1109. Obstruction of Recruiting or Induction Into Armed Forces

We have dealt specifically with the solicitation offense in this section in

our criticism of § 1003, the general criminal solicitation provision. We empha-
size again the First Amendment questions which arise under this section.

Section 1110. Causing Insubordination in the Armed Forces

The Working Papers, Vol. I at 448, indicate that the language used in this

section is intended to preclude prosecutions for broadside opposition to a
war which may result in or can be construed as attempts to cause insubordi-

nation in the armed forces. Apparently, the inclusion of the term "intention-

ally" is thought to be sufficient to protect First Amendment rights in this

context. The ACLU, nevertheless, believes that this proposed section, both on
its face and more important, in terms of how it may be applied, is a burden
on speech.

lusubordiuatiou encompasses a wide variety of acts and conduct. Unfortu-
nately, the military itself has not adequately distinguished between acts and
speech which should quite clearly be protected under the First Amendment
and those which are properly punishable as insubordination. The military
has initiated several court martial proceedings against members of the armed
forces for conduct which is constitutionally protected. In one case, a soldier
was court-martialed and convicted for marching and demonstrating against
the Vietnam war in much the same fashion as hundreds of others have pro-
tested against the war over the past five years. The charge was conduct
unbecoming an officer and using contemptuous words against the President.
United States v. Hoicc, 17 U.S.C.M.A. 165, 37 C.M.R. 429 (1967).
In another case an enlistee was court-martialed under a statute prohibiting

the impairment of loyalty, morale and discipline in the armed forces (18
U.S.C. §2387), for stating to fellow marines that black and whites should be
separated and that they should not go to Vietnam to fight a white man's war.
United States v. Daniels, 19 U.S.C.M.A. 529, 42 C.M.R. 131 (1970). Thus, it

is clear that the military views speech such as that used above as acts of
insubordination. We emphatically disagree. No .sanctions should be available
either for this type of conduct by service personnel or for the person outside
the military who intentionally causes this kind of speech and protest activity.

Under the pro))osed section prosecutions would lie against anyone who inten-
tionally caused a member of the military to engage in insubordinate acts.

Given the military's expansive definition of insubordination, this section would
work an intolerable bui'den on the First Amendment. For a general criticism
of the armed forces narrow view of First Amendment rights, see Sherman, The
Military Courts and Serviceman's First Amendment, 22 Hastings L.J. 325
(1971).
Even assuming the propriety of these courts-martial, the proposed section

goes a step further. prohil)iting one from intentionally causing the insubordi-
nation. Does a civilian black separatist who preaches separation of the races
and advocates refusal to serve in a white man's war fall within this prohibi-
tion? Does the person who advocates military personnel to voice their oppo-
sition to the war, armed forces policy or military regulations come within



1458

this section's prohibition? And what of the person who spealvs generally
against the war, in support of free speech for members of the armed forces
and even for conscientious objection? Does he too face prosecution under the
proposed section? According to the broad definition of insubordination, all

possibly could be prosecuted.
The overbreadth of the section will also cause many persons to forego

advocacy which might affect the actions of military personnel even though
the speech otherwise would be protected. The chilling effect on speech and
advocacy is particularly strong here. It should also be kept in mind that
while prosecutions under this statute would require actual insubordination,
mutiny or refusal of duty, a prosecution for attempted causation of insubordi-
nation is authorized by § 1001 and would require only a jury's findings of
"intent" and a substantial step toward the commission of the "crime". This
step, of course, would probably be speech and a jury could find it to be made
with the intent to cause insubordination.

Section 1112. Espionage

Section 1113. Mishandling National Security Information

Section 111^. Misuse of Classified Communications Information

Section 1115. Communication of Classified Information by Public Servant

These sections of the proposed Code prohibit communication, publication,
or use of "national security information" (Sections 1112-1113), "classified

communications information" (Section 1114), or "classified information" (Sec-
tion 1115). However, no defense of faulty or impermissible classification is

provided. (Comment, Section 111-5.) It is on this single but critical issue that
the ACLU disagrees with the Code and we urge that the defense of faulty or
improper classification be provided becau.se we think it required by the pur-
poses served by the First Amendment. The great controversy last summer
around the Vietnam Papers posed the problem in the most dramatic po.«.sible

way. Simply put, to criminalize the communication of information whose
classified status is unreviewable, empowers the government to withhold in-

formation from the public which it has every right to know, both as a matter
of public policy and as a matter of law under the First Amendment.

A. The paramount guarantee of the First Amendment is the public's right
to know what its government is doing. So long as the information relates to

the conduct of government—no matter how embarrassing, deceitful or dis-

honest that conduct may be—the people have a right to know about it, and
the Congress, no less than the press, has a duty to insure that the public is

so informed. Without access to such information, the American people are
handicapped in their ability to make the kind of reasoned judgments on public
issues which our constitutional system presupposes. There is, in .short, a
constitutional presumption against any system of classification which re-

sults in withholding from the American public information concerning its

government.
To turn from these fundamental principles and view the existing classifi-

cation system supplies ample support for that conclusion.
The Department of Defense reg-ulations governing procedures for down-

grading and declassification of documents present an Alice-in-Wonderland
maze of groups, levels, and hierarchies, which result in far too little de-
classification. In the Defense Department alone, more than 800 oflicials can
mark a document Top Secret, almost 8,000 can label it Secret, and any of
some 30,000 employees acting alone can afiix a Confidential seal to govern-
ment papers. And bear in mind that the Defense Department is only one of
three dozen agencies specified in Section 1(a) of Executive Order 10501 as
authorized to classify material ! It is little wonder that as a result of this
system, more than 20 million documents are now classified.

No valid national interest is served by the great bulk of this classification.

William G. Florence, a retired Defense Department classification expert testi-

fied last summer before the House Committee on Government Operations that
only one-half of one percent of all documents presently classified should be
cla.ssified ;

99i/2% could be declassified without harm to the national security.
No episode more clearly reflects the abuses in the system than the classi-
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fication of the "Pentagon Papers." Those papers were, for the most part,

classified Top Secret, (Group I). Section 1(a) of the Executive Order, dealing
with "defense information or material wliich requires the highest degree
protection," defines tlie Top Secret category as follows

:

"The Top Secret classification shall be applied only to that information or
material the defense aspect of which is paramount, and the unauthorized
disclosure of which could result in exceptionally grave damage to the Nation
such as leading to a definite break in diplomatic relations affecting the de-

fense of the United States, an armed attack against the United States or its

allies, a war, or the compromise of military or defense plans, or intelligence

operations, or scientific or technological developments vital to the national
defense.

Before the cases reached the Supreme Court, 19 federal judges had reviewed
the papers in camera. The Government was offered every opportunity to show
how the national security would be endangered. Yet, 12 of these judges were
completely unpersuaded and the other 7 merely felt the government should
have a further chance to make its showing. Not one federal judge wholly
agreed with the government's claim. We believe the public was absolutely
entitled to receive the information in the Pentagon Papers since these papers
explored the origins of the most controversial public issue of our century. The
Top Secret classification given those papers was absolutely unjustified, and
did a vast disservice to the principles of our free society.

We propose that only the following material be protected through criminal
sanctions : material which, if made public, would create an immediate danger
to military operations and would be of no value in permitting citizens to
render an informed judgment on public issues. The only material, as far as
we can tell, that falls into this category is

:

(a) Present or future tactical military operations;
(b) Blueprints or designs of advanced military equipment;
(c) Secret codes or material identifying particular secret operatives; and
(d) Current diplomatic negotiations.

It is important to stress, as a paramount principle, that no information may
be kept secret if it would be of value in permitting citizens of the United
States to render an informed judgment on public issues. Many examples of
such information come to mind that would superficially seem to justify a
classification. For example, the plans for the lauding at the Bay of Pigs, the
facts surrounding the Tonkin Gulf incident, the American invasions of Laos
and Cambodia all represent situations where the needs of the political process
are overriding. It is the American public's right to know if an invasion of
Cambodia is planned so that it can be debated in the public arena. Similarly,
the public should know the competing considerations relevant to procuring a
new weapons system so that it can properly decide whether to spend the bil-

lions required.
The origins of today's heavy-handed government classification program were

rather modest. The laudable intention was to protect the physical security of
the United States from direct military threats. But as the concept of "secur-
ity" expanded, so did the notion of what information must be kept secret in
order to preserve that security. In the process, classification has become a
device to deny the public access to information about many matters necessary
to an informed citizenry in a democratic country. The time has come to re-

serve that process and to reassert democratic control over the national destiny.

Section 1201. Physical Otstruetion of Government Function

Section 1302. Preventing Arrest or Discharge of Other* Duties

We object to the provisions in both sections under which the conduct of a
public servant acting in good faith and under color of law in the execution
of a warrant or other lawful process for arrest or seai'ch and seizure be
deemed lawful. Our reasons in support of a defense based on the illegality
of judicial process are stated in our comments to § 603.

Second, the proposed sections state that it is no defense that the defendant
mistakenly believed that the administration of law or other government func-
tion was not lawful. We think that a good faith but mistaken belief of un-
lawfulness should be a defense. This would place the burden on the defendant
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to prove by a preponderance of the evidence that he believed in good faith
that the governmental action was unlawful. It is fundamentally unfair to
punish one for a good faith mistake of fact. This concept is already reflected
in the Code in §608 (Excuse—Mistake). One who makes a reasonable mis-
take, believing that the force he uses is required to meet the situation, when
actually it is not, should not be guilty of a crime. The subjective state of
the defendant's mind and not the objective reality should control. Of course,
where the defendant's mistake was without a good faith basis this defense
would not be available.
One example demonstrates the necessity for this defense. Suppose a by-

stander intervenes in a street fight to help the apparent victim, unaware
that the victim was resisting arrest by a federal officer, and under conditions
where a reasonable inquiry was impossible. Surely his conduct should not be
criminal. Swift action may have appeared necessary to prevent serious injury
and there is no way to reasonably determine the objective facts. Cf. United
States V. Heliczer, 373 F.2d 241 (2d Cir. 1967).

§ 1325. Demonstrating to Influence Judicial Proceedings

The section imposes a blanket proscription against any person from picket-
ing, parading or demonstrating within 200 feet of a courthouse with the
intent to influence a judge, juror or witness in the discharge of his duties
in a judicial proceeding. Thus, for example, a person peacefully picketing a
courthouse for "justice" for a particular defendant and causing absolutely
no disturbance or obstruction may be prosecuted even though his actions
are not even communicated to the judge, jury or witnesses in the case. No
clear and present danger limitation is included in this section and none is

likely to be required by the courts. See Cox v. Louisiana, 379 U.S. 559, 565-66
(1965).
The statute singles out only a narrow area of conduct which is intended

to influence judicial proceedings. No restraints, for example, are made on
newspaper editorials or on any other media-type publicity concerning par-
ticular cases, and quite properly. The reason, of course, is that the First
Amendment proscribes such legislation. But it could well be said that the
"influence" of newspapers and television, which go directly to the judge, has
a greater effect than a single picket outside the courthouse. Consequently,
the distinction works an invidious discrimination against those persons whose
only means of communicating their views on judicial proceedings is to put
their bodies on a picket line. Those with the financial means to gain access
to the press or media may "influence" judicial proceedings through the exer-
cise of free speech, but those without those means are precluded from mak-
ing their views public.

This does not mean that conduct which physically obstrticts or interferes
with judicial proceedings or intimidates any judge, juror or witness is pro-
tected. Rather, a line .should be drawn between that type of conduct and
mere speech or picketing which urges, for example, that a judge do justice

or a witness testify truthfully.

Section ISIfl. Criminal Contempt

Instances of summary criminal contempt proceedings have increased mark-
edly over the past few years. Particularly in political and other controversial
trials, courts have invoked the contempt power in an extraordinary and un-
constitutional manner to punish persons whom the court for one reason or
another dislikes. The ACLU believes that the misuse of the judicial power
of contempt must be sharply curtailed.

(a) The summary contempt procedures provided by law were reserved for
exceptional circumstances and unusual situations where it is necessary to
summarily and immediately vindicate the dignity of the court, such as situa-

tions involving threats to the judge or serious disruptions of court proce-
dures. It only applies in those unusual situations where instant action is

necessary to protect the judicial institution itself and when there is such
an open, serious threat to orderly procedure that instant and summary pun-
ishment, as distingaiished from due and deliberate procedure, is required.
The ACLl^ vigorously opposes the length of sentence that is authorized

for summary criminal contempt under proposed § 1341. There is presently a
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six-month maximum sentence. We believe that if the summary contempt
power is retained at all it must be drastically curtailed and the maximum
sentence limited to five days imprisonment and/or a $500 fine. This was the
suggestion in the original study draft. It has, of course, the distinct advan-
tage of interposing an impartial tribunal between the offending defendant and
offended judge prior to the imposition of an extended jail term. This punish-
ment is sufiicient to vindicate the court's authority so as to allow the pro-

ceedings to continue. If the contempt is serious then there can be a prosecu-
tion with all the due process safeguards in another proceeding. As experience
has amply demonstrated, the danger of abuse is simply too great to allow

the offended judge to summarily impose a six month period of incarceration.

(b) Except in those rare situations as outlined above contempt procedures
if retained at all should only be employed after

:

(1) specific appropriate warnings shall be given at the time of the
alleged contemptuous conduct

;

(2) the contempt proceeedings shall have been referred for handling
to another judge

;

(3) the alleged contempt shall be tried after written charges are de-

livered to the alleged contemnor and he shall have been given an oppor-
tunity to reply in writing thereto ; and

(4) the contempt proceedings shall be conducted subject to all rights

of due process guaranteed to defendants in criminal trials, including the
right of the defendant to present evidence in his behalf and the right to

trial by jury.

(c) The proposed statute is objectionable as well on vagueness grounds,
particularly with respect to the use of the term "misbehavior" in section (1)

(a). If there are to be effective limitations on the contempt power of fed-

eral judges, there must be clear standards for its exercise. The Code pro-

vision does not contain any such standards on its face. It purports to punish
the "mi-sbehavior" of any person in the Court's presence that "ob.';truct[s]

the administration of justice." The statute does not itself define what con-
stitutes "misbehavior." Certainly that word is susceptible to many different

interpretations. People may reasonably disagree on what conduct by wit-

nesses, spectators, or parties to a proceeding or by their counsel, constitutes

such "misbehavior" as amounts to contempt. On its face, then, the statute

leaves to the whim of the presiding judge the determination of what is con-
temptuous misbehavior.

It is a well established constitutional principle that "[t]he constitutional

requirement of definiteness is violated by a criminal statute that fails to

give a person of ordinary intelligence fair notice that his contemplated con-

duct is forbidden by the statute." United States v. Harris, 347 U.S. 612, 617

(1954). Another defect of the vague indefinite criminal law is that it is

"susceptible of sweeping and improper application" ; it "lends itself to selec-

tive enforcement against unpopular causes." NAACP v. Button, 371 U.S. 415,

433. 436 (1963). Both due process, and the separation of powers require that
prosecutors, judges and jurors be trammeled in the exercise of their powers.
Indeed, the Supreme Court has ruled that a law is over-vague if "it leaves

the public uncertain as to the conduct it prohibits or leaves judges and jurors

free to decide, without any legally fixed standards, what is prohibited and
what is not in each particular case." Giaccio v. Pennsylvania, 382 U.S. 399,

402-03 (1966). (Emphasis added.)
The requirement of definiteness in criminal statutes is especially impor-

tant in the context of criminal contempt statutes. If the dividing line be-

tween a vigorous presentation of a case and contemptuous "misbehavior" is

imcertain, attorneys will be inhibited in their role as advocates ; criminal
defendants will thereby suffer in the exercise of their Sixth Amendment right

to effective representation by counsel of their choice. In addition, litigants

and their counsel will be seriously deterred in the exercise of their First

Amendment right to present issues and cases of public interest to the courts.

Thus, in its vagueness, the criminal contempt statute would also be over-
broad, proscribing conduct "which legitimately may be proscribed" as well
as conduct "which may not be proscribed." Keyishian v. Board of Regents,
385 U.S. 589, 609 (1967).

So far the courts have avoided the question of whether this language is

unconstitutionally vague by narrowly construing the statute. In In re McCon-
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nell, 370 U.S. 230, 234 (1962), the Supreme Court ruled that the statute is

violated only where it can be clearly shown that the conduct of the contemnor
actually obstructed the court in the performance of a judicial duty. As stated
by the Court, where "[pjositive evidence of a deliberate intent to pursue a
course of improper argument or prohibited conduct is absent," a finding of
contempt cannot be supported in the absence of an actual obstruction to the
performance of a judicial function.

Conduct, wilfully engaged in, that should clearly be covered by the con-
tempt section includes, for example, utterances or behavior that prevent con-
tinuation of the proceedings, the threatening of witnesses in the courtroom
and the destruction of evidence in the courtroom. However, disrespectful and
insulting remarks do not constitute contempt and should be specifically ex-

cluded from the section.

Chapter 15. Civil Rights and Elections

Generally, the Code adopts present law on these subjects, i.e., 18 U.S.C.
Sees. 241 and 242, and the Civil Rights Act of 1968, and we of course sup-
port these provisions as well as their strict enforcement. We have only a
few comments to make about these provisions.
We oppose inclusion of "economic coercion" in sections 1511 and 1512 as

another specie of injury or intimidation forbidden by the Code. Though we
oppose the application of economic sanction as retribution for the exercise of
one's civil rights, or for supporting racial equality, we also recognize that
boycotts of commercial establishments which discriminate on the basis of
race, color, religion or national origin, embody substantial elements of free
speech and assembly which cannot constitutionally be prohibited. The other
side of that coin would allow those opposed to racial equality, for example,
to seek to make their point of view effective by engaging in similar boycotts.
A principled construction of the First Amendment must, of course, allow
both kinds of political activity to exist side by side.

In addition, to criminalize economic sanctions such as boycotts, even if

drafted with the intention of protecting pro-civil rights activity, may back-
fire. The pending case of United States v. Mitchell, No. 71-1500, Eighth Cir-

cuit, is a good example of the two-edged nature of the "economic coercion"
sword. In that case, the defendant was an organizer for CORE in St. Louis. CORE
became involved in a dispute with an employer over the question Vvhether he
would employ a black manager in one of his stores located in a black neighbor-
hood. The employer refused and the defendant, Mr. Mitchell, threatened to stir

up a boycott against the employer. The matter came to the attention of the local

U.S. Attorney who secured an indictment and conviction against Mr. Mitchell
under the Hobbs Act, IS U.S.C. 1951, which prohibits labor racketeering. We
think the prosecution is a serious distortion of Section 1951, and the ACLU has
filed a brief amicus curiae arguing that Mr. Mitchell's conduct was protected by
the First Amendment.
The Hobbs Act was never intended to be applied to the kind of conduct in-

volved in the Mitchell case, and we think a badly-advised U.S. Attorney has
begun a prosecution which directly violates First Amendment rights. Likewise,
no matter how well-intended the inclusion of "economic coercion" within this

section may be, it is fairly predictable that it will be selectively abused by
federal prosecutors hostile to civil rights proponents and will interfere with
constitutionally protected speech and assembly. We urge its rejection.

We also urge that section 1512 be expanded to apply to discrimination based
upon sex. Discrimination based on sex has, of course, been prohibited in employ-
ment under Title VII, as recognition of the fact that sex, like race, or color, is an
invidious classification which results in intolerable acts against women. That
recognition should be given substance in Sec. 1512. Though the Working Papers
at page 794, strikes an out-dated note by declaring that "forceful action against
women to discourage their participation in specified activities would be downright
ungentlemanly," the fact is that women are often victims of threats wlien they

attempt to assert their right to be served in places of public accommodation, to se-

cure a place to live, or to take advantage of other facilities which are said to be
for men only. The law now recognizes the moral outrage suffered by reason of dis-

crimination based upon race, color, religion, or national origin. Women suffer

the same outrage because of their sex. It is time the criminal law recognized
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that plain fact and criminalized threats which are intended to discourage

women from exercising their civil rights.

Section 1521 makes it a crime for federal officials, acting under color of

law, to subject another to unlawful violence or detention, or to exceed their

authority in making an arrest or a search and seizure. We applaud the

simplicity of this provision and urge that it be expanded to include state and
local officers as well. Most instances of official abuse occur on the state and
local level and they must be dealt with, if at all by federal law, under sec-

tions 241 and 242 of Title 18 (Sees. 1501 and 1502 of this Code). Experience
proves that the complexities of those sections discourage prosecutions and
make convictions difficult. But straightforward official abuse as defined in

this section should be amenable to federal prosecution since local prosecutors

are reluctant to bring charges against the local officials with whom they so

closely work.

Section 1561. Interception of Wire or Oral Communications

The ACLU of course approves para. (1) of § 1561 which seeks to penalize

those who intentionally intercept wire or oral communications. The defenses

to such liability, however, cause us great concern, as they did when Title

III of the Omnibus Crime Control and Safe Streets Act of 1968 was first

enacted. Moreover, the Comment seems to go much further than current law
authorizes, though at least part of this issue is presently before the Supreme
Court of the United States in United States v. United States District Court

for the Eastern District of Michigan and Honorahle Damon J. Keith, Oct.

Term 1971. No. 70-153.

It may be well to reiterate at this point the basis for the ACLU's opposition

to the legitimation of electronic surveillance, as embodied in 18 U.S.C. § 2510-

12.

An essential difference between the totalitarian state and the free society

is that the totalitarian state seeks to deprive the citizen of his privacy by
trying to observe all his movements, words and even thoughts. Fear and in-

security permeate every aspect of life and the pursuit of happiness is merely
a phrase.
Recognizing this, as Mr. Justice Brandeis has said

:

''The makers of our Constitution . . . sought to protect Americans in their

beliefs, their thoughts, their emotions and their sensations. They conferred
as against the Government, the right to be let alone—the most comprehensive
of the rights of man and the right most valued by civilized men." Olmstead
V. United States, 277 U.S. at 478.

Privacy does not however, mean solitude. Each man must communicate and
exchange thoughts and ideas with others—his wife, his children, his doctor,

his lawyer, his religious advisor, his business acquaintances and associates,

his friends, his constituents. Often this must be confidential. The growth and
complexity of modern society have made the telephone probably the major
instrimient for such intercourse, for it provides instantaneous, direct, spon-
taneous and ostensibly private communication.
To permit law enforcement authorities to wiretap, even under limited cir-

cumstances, would serious impair this privacy so necessary to a free society.

Awareness by the public of the power to wiretap is alone sufficient to reduce
drastically the sense of security and privacy so vital to a democratic society.

The mere thought that someone may be eavesdropping on a conversation with
one's wife or lawyer or business associate will discourage full and open dis-

course. Indeed, government officials who are in office for a period of time can
build up a substantial body of information on other public officials and repre-
sentatives which can seriously impair the working of representative democracy.
The rapid and multiple development of other forms of electronic eavesdrop-

ping only aggravates the threat of this fundamental invasion of personal liberty.

There are now eavesdropping devices which can record conversations at great
distances or behind closed doors easily and inexpensively. By these devices the
most private and intimate utterances, often deliberately confined to one's home,
are exposed to the ears of listening police. Inevitably, miniature television and
image recording instruments will soon be developed and the omnipresent tele-

screen of George Orwell's 1984 will be with us.

The ACLU believes that all such (ypes of electronic eavesdropping violate the
fundamental rights protected by the Fourth Amendment to the Constitution. The
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founders of our nation established the protections of the Fourth Amendment
because they had seen their homes subjected to unlimited invasions and searches

by the authority of general warrants and writs of assistance ; they sought to

ensure that such unlimited searches and general warrants would never be re-

peated. Government officials were to be allowed only specific warrants, particu-

larly describing, in the words of the Fourth Amendment, the "place to be
searched" and the "thing to be seized."

Electronic eavesdropping cannot be so limited. Any authorization for such prac-

tices is necessarily a general, rather than a specific warrant limited to specific ob-

jects and places, for it necessarily permits a general exploratory search for

evidence in aid of prosecution. This is because such devices inevitably pick

up all the conversations on the wire tapped or room scrutinized, and nothing
can be done about this. Thus, not only is the privacy of the telephone user
invaded with respect to those calls relating to the offense for which the tap
is installed, but (1) all his other calls are overheard, no matter how irrele-

vant, intimate or otherwise privileged and thus all persons who respond to

his calls have their conversations overheard; (2) all other persons who use
his telephone are overheard, whether they be family, business associates or
visitors; and (3) all persons who call him, his family, his business, and those
temporarily at his home are overheard.

Because of this dragnet quality, wiretapping and other forms of electronic

eavesdropping cannot be regulated by controls similar to search warrants

;

the object to be seized or the premises to be searched simply cannot be
limited or even specified, because the very nature of a wiretap or spike micro-
phone is to catch all calls and conversations. Indeed, the proponents of wire-
tapping themselves admit that the process is indiscriminate, l)ecause one
of the alleged benefits of wiretapping is that evidence of one crime has occa-

sionally been uncovered when policemen were looking for evidence of another
crime.

§ 1561 seeks to re-enact 18 U.S.C. § 2500 et seq., The Wire Interception and
Interception of Oral Communications chapter of the Omnibus Crime Control
and Safe Streets Act of 1968. However, even where circumsn-ilied within the
confines of 18 U.S.C. § 2500 ct seq., electronic surveillance represents an in-

tensive and extensive invasion of private speech and thought with almost no
parallel. Because these electronic devices intrude so deeply and so grossly, they
discourage people from speaking freely ; as Justice Brennan has warned, if

these devices proliferate widely, we may find ourselves in a society where
the only sure way to guard one's privacy "is to keep one's mouth shut on all

occasions." Lodcs v. United States, 373 U.S. 427, 450 (1963). When that day
comes, political liberty is dead.

Specifically, the ACLU has the following constitutional and public policy
objections to § 1561

:

(a) The eavesdropping and wiretapping authorized by this section is essen-
tially an indiscriminate dragnet. IS U.S.C. § 2518(5) authorizes wiretapping
and eavesdropping orders for 30-day periods. During such 30-day authoriza-
tions, a bug or tap will normally be in continuous operation. Such a bug or
tap will inevitably pick up all the conversations on the wire tapped or room
bugged. Nothing can be done to capture only the conversations authorized in

the tapping ordei*. Thus, under this section, not only is the privacy of the
telephone user invaded, with respect to those calls relating to the offense for
which the tap is installed but as discussed above all his calls are overheard.
Further, all persons who respond to the telephone user's calls also have their
conversations overheard. Likewise, under this section all other persons who
use a tapped telephone are overheard and all persons who call a tapped
phone are also overheard. This provision amounts to a "general warrant."
giving officials blanket authority to make sweeping intrusions into persons'
lives.

(b) The range of crime, both state and federal, for which wiretapping and
eavesdropping is authorized under 18 U.S.C. § 2516 is so broad as to include,
as Senator Hart has pointed out, the college student who takes a puff of
marijuana. The section is not limited to so-called "major offenses" and cuts
broadly across virtually the entire penal code of the federal and state govern-
ments.

(c) Section 2(b) and (c) of the proposed section allow for third party
interception of communications where one party to the communication gave
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his consent and where the interceptor is either a person acting under color

of law or the communication was not intercepted for the purpose of commit-
ting a crime or other unlawful harm. This provision presents an extremely
dangerous threat to the most fundamental values of a free society. Mr. Jus-

tice Harlan recently articulated these dangers in a compelling dissenting

opinion in United States v. White, 401 U.S. 745 (1971). AVe excerpt from his

opinion

:

"The impact of the practice of third-party bugging, must, I think be con-
sidered such as to undermine that confidence and sense of security in dealing
with one another that is characteristic of individual relationships between
citizens in a free society. It goes beyond the impact of privacy occasioned by
the ordinary type of 'informer' investigation upheld in Lewis and Hoffa. The
argument of the plurality opinion, to the effect that it is irrelevant whether
secrets are revealed by the mere tattletale or the transistor, ignores the
differences occasioned by third-party monitoring and recording which insures
full and accurate disclosure of all that is said, free of the possibility of
error and oversight that inheres in human reporting.

"Authority is hardly required to support the proposition that words would
be measured a good deal more carefully and communication inhibited if one
expected his conversations were being transmitted and transcribed. Were
third-party bugging a prevalent practice, it might well smother that .spon-

taneity—reflected in frivolous, impetuous, sacrilegious, and defiant discourse

—

that liberates daily life. Much off-hand exchange is easily forgotten and one
may count on the obscurity of his remarks, protected by the very fact of a
limited audience, and the likelihood that the listener will either overlook or
forget what is said, as well as the listener's inability to reformulate a con-
versation without having to contend with a documented record. All these
values are sacrificed by a rule of law that permits official monitoring of
private discourse limited only by the need to locate a willing assistant.

"It matters little than consensual transmittals are less obnoxious than
wholly clandestine eavesdrops. This was put forward as .justification for the
conduct in Boi/d v. United States, where the Government relied on mitigating
as;>ects of the conduct in question. The Court, speaking through Justice
Bradley, declined to countenance literalism.

"Finally, it is too easy to forget—and, hence, too often forgotten—that the
issue here is whether to interpose a search warrant procedure between law
enforcement agencies engaging in electronic eavesdropping and the public gen-
erally. By casting its 'risk analysis' solely in terms of the expectations and
risks that 'wrongdoers' or 'one contemplating illegal activities' ought to hear,
the plurality opinion, I think, misses the mark entirely. On Lee does not simply
mandate that criminals must daily run the risk of unknown eavesdroppers pry-
ing on their private affairs ; it subjects each and every law-abiding member of
society to that risk. The very purpose of interposing the Fourth Amendment
warrant requirement is to redistribute the privacy risks throughout society
in a way that produces the results the plurality opinion ascribes to the On
Lee rule. Abolition of On Lee would not end electronic eavesdropping. It
would prevent public oflacials from engaging in that practice unless they
first had probable cause to suspect an individual of involvement in illegal

activities and had tested their version of the facts before a detached judicial
officer. The interest On Lee fails to protect is the expectation of the ordinary
citizen, who has never engaged in illegal conduct in his life, that he may
carry on his private discourse freely, openly, and spontaneously without
measuring his every word against the connotations it might carry when
instantaneously heard by others unknown to him and unfamiliar with his
situation or analyzed in a cold, formal record played days, months, or years
after the conversation. Interposition of a warrant requirement is designed
not to shield 'wrongdoers,' but to secure a measure of privacy and a sense of
personal security throughout our society."

(d) Section 1561(d) seeks to grant an additional defense for those who
engage in electronic surveillance without a warrant pursuant to the so-called
"national security exception" of 18 U.S.C. §2511(3). On its face para, (d)
implies very little in it.self, for it merely permits a defen.se where "the pro-
visions of [IS U.S.C. §2511(3)] apply," thus implying nothing as to whether
there is indeed such an exception. The Comment, however, goes much further
and explicitly states that "the national security exception ... is ... to be
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treated as a defense," implying ratlier clearly that there is in fact such a
defense. This assumes the answer to one of the questions that is currently
before the Supreme Court and over which some individual justices have
previously divided. See, Katz v. United States, 389 U.S. 347, 358 n. 23 (1967)
(question of exception to warrant requirement for national security left

open), 3S9 U.S. at 363-64 (White, J., concurring: there is such an exception) ;

389 U.S. at 359-360 (Douglas, J. concurring: there is no such exception).
On the merits, as the ACLU has urged before, there is no justification for

such an exception for either domestic or foreign security considerations.

With respect to domestic surveillance, the Government's claim before the
Supreme Court is for a virtually free and uncontrolled right to electronically

eavesdrop on any group whom the Attorney General considers dangerous. The
Government explicitly rejects both the authority and the competence of the
judiciary to oversee such surveillance, and demands the right to engage widely
in such activity even when it has no probable cause to believe a crime has
been committed.

Such authority would devastate basic First and Fourth Amendment free-

doms. It is inconsistent with the clearly enunciated warrant requirements of the
Fourth Amendment, CooUdge v. New Hampshire, 403 U.S. 443. 454-55 (1971),
and would seriously chill both speech and association by denying the sense
of confidentiality and security that is absolutely indispensable to free dis-

course and association. Moreover, the Government's tapping of Martin Luther
King, Jr., and many, many others under this justification shows how wide-
spread is such a practice, a melancholy fact that is supported by the figures

recently disclosed, showing over 100 such surveillances for each of 1970 and
1971, by use of both telephone and microphone.

Equally troubling is the fact that if this exemption from constitutional
limitations is granted, there is no rational basis for not gra2iting a similar
exception in the name of "national security" to other constitutional protections
such as surreptitious or forcible search and seizure, detention for investiga-

tion or "protection," or taking property forcibly, all of which have been at-

tempted in the name of "national security." Such powers are authorized by
neither the Fourth Amendment, the inherent powers of the presidency, nor
otherv/ise.

Section 1615. Threats Against the President and Successors to the Presidency

Section 1615 is aimed at furthering the valid national interest in protecting
the safety of its Chief Executive and in allowing him to perform his duties
without being hamstrung by threats of physical violence. Nevertheless, the
draft proposal like present federal law (18 U.S.C. §871), cuts too broadly
into the purview of First Amendment freedoms and for that reason is op-
posed by the ACLU. § 1615 is dangerous overbroad because it makes criminal
a form of pure speech without distinguishing carefully what is a "threat"
from what is constitutionally protected free speech.

The overbreadth is the result of two related defects. First, insofar as
"threat" is defined at all, it is done without regard to the traditional require-

ments of statutes making threats criminal: (1) that they be communicated
to the persons threatened under such circumstances as to impede voluntary
action by those persons, and (2) that they be made seriously with the inten-

tion of executing them. Paragraphs (a) and (b) of the proposed section do
not satisfy those minimal I'equirements. Under this section a statement is a
punishable "threat" if addressed to or intended to reach the President or his

staff, regardless of whether it was made in circumstances which would war-
rant a curtailment of the President's freedom of action, or if it is made under
any circumstances which would warrant a belief that it was a serious threat
regardless of whether it was ever intended to be communicated to the person
threatened.
The disclaimer contained in the Comment that this section would not reach

"drunken threats or angry political comments by persons clearly incapable

under the circumstances of carrying out such threat.s" is clearly inaccurate.

On its face the statute cotild reach such comments under the disjunctive re-

quirement of (a) or (b).

In their efforts to safeguard one national interest—the protection of the

President—the drafters have subordinated the paramount constitutional right

of free speech. A statute which makes speech criminal must be judged
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"against the background of a profound national commitment to tlie principle

that debate on public issues should be uninhibited, robust, and wide-open, and
that it may well include vehement, caustic and sometimes unpleasantly sharp
attacks on government and public officials." Nctv York Times Co. v. Sullivan,

3TG U.S. 254, 270 (1964). Free and open political discvission is seriously en-

dangered by a statute which punishes "threats" defined in such a loose fashion.

The Supreme Court has recognized the danger to freedom of speech which
results from the present statute, holding that it cannot punish what the

speaker meant as "political hyperbole" simply because a listener thought it

was a "true threat." Watts v. United States, 394 U.S. 705, 70S (1969). The
"chilling effect" that this section would have on political debate and on criti-

cism of the President is manifest. Caustic and emotional statements would be
curtailed, thus inhibiting constitutionally protected wide-open speech and
debate. The danger to free speech which the Court found in § 871 is in no
way alleviated by § 1615. Due process requires that the statute define the type
of speech which is punishable. The simple label "threat" does not automatically
remove speech from the purview of the First Amendment any more than does
the label "libel".

The second defect which causes the section to sweep overbroad is its omis-
sion of the requirement that the "threat" be made "knowingly and willfully."

Compare IS U.S.C. § 871(a). Section 1615(b) adopts a construction of the
vtiilfullness requirement of § S71—that the "threat" be part of a statement
made intentionally and voluntarily by the speaker and that it contain an
apt^arcnt determination to carry it out. Raffarisky v. United States, 253 F. 643,

645 (7tli Cir. 1918). The Supreme Court has indicated "grave doubts" about
the correctness of that interpretation of the requirement. Watts, supra at 70S.

The danger inherent in this construction of "wiilfullness" is that speech
which may be willfu!l only in the sense that the speaker meant to speak is

subject to punishment. At the very least such a statute must make clear that
what is punishable is speech made with the specific intent of execution of any
"threat" which it contains.
The Supreme Court has recognized what the drafters of the proposed sec-

tion have overlooked : the political language "is often vituperative, abusive,
and inexact." Watts, supra, at 708. The proposed section, in effect, establishes
once again the long rejected concept of seditious libel. At a bare minimum,
prosecutions for alleged threats, particularly for those made in the context
of political discussion, must conform to the clear and present danger test.

The statute on its face authorizes punishment for speech that amounts to
mere advocacy and. therefore, violates the First Amendment.

§ 1615 is inexact in that its construction does not reflect the fact that it is

aimed at three distinct problems: (1) physical harm to the President from
the person making the threats; (2) physical harm to the President from a
listener incited to action by the speaker; and (3) harassment of the President
in the performance of his duties. The statute should be broken into three sub-
sections, each prohibiting one of the three things sought to be prevented by
§ 1615. The elements of proof would be different for each. Thus, where the
evil to be prevented is an assault on the President by the speaker, specific
intent to commit such a crime of violence will be required to be shown. In
addition, since intent alone is not punishable, and since not all threats are
executed, only threats which present a clear and present danger of their
execution would be punishable.
Where the evil to be prevented is the incitement of others to harm the

President, it is clear that specific intent to achieve this result must be shown.
The section must contain the traditional safeguards of a statute prohibiting
incitement. And the nexus between the incitement, once established, and the
contemplated harm must be svifficiently close to present a clear and present
danger that the harm will be accomplished.
The third purpose of the section is the prevention of harassment of the

President in the performance of his duties. The first requirement to be met
must be the communication of the threat, for there can be no harassment by
a threat which never reached the President of his staff. There must be spe-
cific intent to execute the communicated threat. Furthermore, the threat must
be communicated in such a way that it presents a clear and unambiguous
present danger to the life or safety of the Chief Executive. There is arguably
an interest in protecting the President from all harassment which might inter-
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fere with his performance of his duties, but that interest is outweighed by
tlie interest in protecting First Amendment freedoms. The clear and present
danger standard simply does not allow abridgement of speech merely because
it "tends" to harass the President. As Judge J. Skelley Wright has stated

:

"Many statements wholly protected against restriction by the First Amend-
ment may 'tend' to contribute to the climate of hate which makes the free
movement of the President dangerous. The affirmations of the affluent as well
as the militant exhortations of the dispossessed may have this tendency. Many
statements on political affairs may, by implication or through hyperbole,
compass the violent end of the Chief Executive. The threat of punishment for
all such statements would exert a chilling effect on political speech too drastic
to be consistent with the guarantee of free expression." Watts v. United States,

402 F. 2d at 691.

Sections 1821-1826. Dangerous, Ahusahle, and Restricted Drugs

The ACLU opposes criminal sanctions for use, or sale (to adults over 18)
of marijuana. The use of marijuana involves protected constitutional rights
including the right to privacy. Intrusion by government on such a constitution-

ally protected act places a burden of justification upon government. That
burden has not been met with respect to laws which impose severe penalties
on the use and possession of marijuana.
There are three important reasons why possession and use of marijuana

should not be subject to criminal penalties: (1) the government has not met
its burden of demonstrating, through scientific evidence, that use of marijuana
is intrinsically harmful, causes anti-social conduct or leads to use of more
potent substances; (2) an individual has a right to privacy and the right
to control his or her own consciousness; (3) the enforcement of the criminal
prohibitions has involved serious harassment and abuses of constitutional
rights.

The ACLU is also opposed to the perpetuation of possessory offenses against
addicts with regard to addictive drugs such as heroin, injectable ampheta-
mines, oral amphetamines and barbiturates. It is conceded that there is sub-
stantial scientific evidence of the harmful effects of hard narcotics. What is

in doubt is the ability of criminal sanctions to deter use and the subsequent
social harm.
The crucial point is that the use of criminal sanctions to eliminate this

harm to society brings in its wake additional social harms. The criminal pun-
ishment method is extremely costly to society as a whole. We must seek meth-
ods other than criminal law enforcement if we mean to solve one enormous
social problem without creating others which are equally dangerous. There
are two dangers to society which follow necessarily from both present law
and from the proposed Code. The first is the abridgement of the Eighth
Amendment's guarantee of freedom from "cruel and unusual punishment."
The second is the spiralling incidence of crimes perpetuated in urban areas
by people attempting to support expensive habits.

The United States Supreme Court has ruled that a conviction under a
statute making it a crime to be addicted to the use of narcotics is unconstitu-
tional. RoMnson v. California, 370 U.S. 660 (1962). Punishment for the "status
of narcotic addiction is cruel and unusual. That principle was reaffirmed in
Powell V. Texas, 392 U.S. 514 (1968) (where, however, the Court affirmed

a conviction for being drunk in a public place, finding that the facts of
Powell distinguished it from Rohinson). Mr. Justice White, concurring, agreed
with the majority that the record below did not support a finding that Powell
was the victim of a chronic disease, but pointed out that the reasoning of
Roiinson would reach that case if there were a showing that Powell was a
chronic alcoholic:

"If it cannot be a crime to have an irresistible compulsion to use narcotics
(Rohinson ii. California): I do not see how it can constitutionally be a crime
to yield to such compulsion. Punishing an addict for using drugs convicts for
addiction under a different name. Distinguishing between the two crimes is

like forbidding criminal conviction for being sick with flu or epilepsy but
permitting punishment for running a fever or having a convulsion. Unless
Robinson is to be abandoned, the use of narcotics by an addict must be beyond
the reach of the criminal law." Powell v. Texas, supra, at 548-549.
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Section 1824 of the proposed Code makes criminal an activity which is part

of the disease of narcotic addiction. A sense of the fundamental unfairness

of punishing an addict for possession while refraining from punishing him
or her for simply being an addict is reflected in a statement by one of the

draftei-s of the Code: "It is regrettable that the final draft dropped the de-

fense against a federal charge of possessing dangerous drugs for own use,

that the defendant was so addicted that *he lacked substantial capacity to

refrain from use.' " THE PROPOSED FEDERAL PENAL CODE : ACCOM-
PLISHMENTS AND ISSUES. Statement to the Senate Judiciary Committee,
February 10, 1971. by Professor Louis B. Schwartz, Director, National Com-
mission on Reform of Federal Criminal Laws, p. 4.

One solution which the ACLU supports is to permit ethical doctors to treat

addicts by the administration of drugs without risk of prosecution. Present
restrictions upon that practice violate the patient's right to seek medical at-

tention and violate the physician's right to give the medical treatment he
deems fit.

Section 1851. Disseminating Obscene Material

The proposed section on obscenity reflects existing law, with only minor
changes in substance, and thereby continues a policy which the ACLU be-

lieves imposes severe limitations on the exercise of First Amendment rights.

Prior to setting forth our particular criticisms of the proposed section we
state the policy of the ACLU on obscenity

:

A. The American Civil Liberties Union opposes any restraint, under ob-

scenity statutes, on the right to create, publish or distribute materials to

adults or the right of adults to choose the materials they read or view. Free-

dom of speech and press and freedom to read can only be safeguarded effec-

tively if the First Amendment is applied as it was written and intended—to

prohibit any restriction on these basic rights.

B. Statutes which prohibit the thrusting of hardcore pornography on un-
willing audiences in public places, which compels them to be exposed to such
material, must be narrowly drawn to affect only such methods of distribution

in such public places, and should not restrict the right to publish or otherwise
distribute any work to adults, regardless of its contents.

C. Obscenity statutes which punish the distribution of material purchased
or viewed by minors violate the First Amendment, and inevitably restrict the
right to publish and to distribute such materials to adults. The complex so-

cial problems which prompt such statutes cannot be solved by avoiding their

real causes and making freedom of speech and press a diversionary whipping
boy.
The ACLU is well aware of the concern of parents about the exposure of

children to what many regard as hardcore pornography, whether through its

availability at neighborhood stores and newsstands or by its unsolicited dis-

semination through the mails. The Supreme Court has held that the distribu-
tion of such materials to minors is not protected by the First Amendment.
As a practical matter, however, it would appear that there can be no legal

substitute for parental responsibility. Whereas the avowed dealer in pornogra-
phy is usually astute enough to keep minors out of his emporium, the proprie-
tor of a small candy store cannot effectively censor the hundreds of paperback
books displayed on racks. While he might decline to display a periodical with
a patently offensive cover—and might well be persuaded to do so at the re-

quest of his customers—it is unrealistic to expect him to examine the con-
tents of every publication he offers for sale. Coercive sanctions would in-

evitably threaten the distribution of non-pornographic materials.
D. The ACLU believes that the constitutional guarantees of free speech and

press apply to all expression and that all limitations of expression on the
ground of obscenity are unconstitutional. But so long as courts sustain such
limitations in any form, it will also work to minimize their restrictive effect.

Under the First Amendment and the due process clause of the Fifth Amend-
ment, such statutes should be required to define precisely the forms of pro-
scribed speech, provide strict procedural safeguards, and choose the least
restrictive methods of regulations.
The following safegtiards for freedom of expression should be required •

(i) The statutory definition of obscenity must be drawn precisely and nar-
rowly limited to the category of materials which the Supreme Court has
determined to be "obscene."

57-868—72—pt. 3-B 6
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(ii) Book publishers and bookstores, motion picture producers, exhibitors

.and play producers and actors and others involved in theatrical productions,

and libraries and museums, should not be subject to the sanctions of criminal

statutes for distributing or being connected with a work before it has been

determined obscene in an adversary civil proceeding. The state should be

required to select a civil proceeding as the least restrictive method of

censorship.
(iii) Obscenity statutes should be required to provide for prompt trial,

determination and appellate review within specified time periods; and to

require proof of scienter, under clearly defined and reasonable standards.

(iv) Obscenity statutes should assure defendants the right to counsel; and,

if a defendant is acquitted, he should be entitled to recover the costs and
reasonable attorneys' fees he incurred in defending his First Amendment
rights.

(v) The bookseller or motion picture exhibitor or play producer, or museum
or art gallery proprietor should not be obliged to risk punishment by mis-

judging the age of a minor. He should not be required to keep records of

evidence submitted by minors ; and he should be entitled to rely reasonably on

a minor's statement of his age (e.g., if the child is actually within three

years of the age he claimed to be).

(vi) There should not be a variable standard of obscenity for minors.

(vii) With reference to obscenity, the government should not be entitled

to define a minor as anyone over the age of sixteen.

In accordance with these standards, the ACLU must object to the pro-

posed section on obscenity. AVe briefly outline our major objections

:

1. The most obvious problem on the face of the draft statute is the lack

of any definition of "'ob.scene." The reason for not following a definitional

approach is given in the Comment : "An effort to give some precision to the

concept of obscenity was abandoned in view of the current state of flux In the

relevant constitutional law, leaving it to the courts to continue to evolve

the test on a case-by-case basis." Thus, the most fundamental requirement of

due process is violated by this statute: because of vagueness the citizen is

not given fair notice of what in fact is criminal. And even if we use the

Court's pronouncements on this subject as a guide, the citizen, because of

the extreme subjectiveness of the standard of what constitutes "obscene"

material, is similarly faced with manifest uncertainty. As Professor Paul
Bender has noted (Working Papers at 1213-1214) :

"In most areas of criminal law the law itself makes the judgment regard-

ing what conduct is to be penalized ; the primary question for the trier of

fact in each case is whether the historical facts show that the prohibited

conduct has been committed. Where this is not true—as with statutes penaliz-

ing conduct which is 'unreasonable' or 'reckless'—the conduct prohibited is

ordinarily dangerous in the sense of its creating an immediate threat of

physical danger. In such cases, while the trier of fact in an individual case

must do more than ascertain what the defendant did. e.g., he must predict

what were the known likely physical consequences of such conduct and must
evaluate the costs of preventing such dangers, the trier is aided in making
such judgments by a core of common objective experiences in, for example,
what kind of automobile driving conduct is productive of a great chance
of injury to others.

"Present Federal obscenity law, as expressed in proposed section 1S51. differs

radically from this pattern in that it leaves to the trier of fact in each case

a vast judgmental function under a legal standard which does not call upon
any common experience with objective phenomena but relies instead upon
moral, aesthetic and psychoanalytic determinations by those charged with
application of the law. The test is not whether materials bear certain speci-

fied contents, nor is it whether they have certain dangerous or harmful
effects, common to human experience. Rather the tripartite standard evolved

by the Supreme Court . . . calls for a judgment about the 'appeal' of the

material involved to those to whom it is addressed, (including an assessment
of whether the material is of interest because of 'lustful' and 'shame' infected

attitudes in the potential recipient), about the 'social value' of the material,

and about the way the material compares w^ith standards of offensiveness

prevalent in the community. It is probably not unfair to suppose that, in



1471

actual practice, application of this test more often than not comes down to

the trier's individual conelusory judgment whether the particular work in-

volved ought to be permitted in society, and that this judgment is frequently
made primarily with refei-ence to personal beliefs about the morality of cer-

tain sexual practices and the aesthetic appropriateness of publicizing or com-
municating about those practices.

"Such subjectivity makes accurate prediction of results of prosecution impos-
sible in an area where the first amendment probably ought to be deemed to
require clear tests as a guide to the exercise of rights of free expression. It

leads, as well, to situations where the results in individual cases may legiti-

mately be seen by the community and the defendant as the reflection of the
personal predilections of judges and jurors, rather than as the result of law.
This is not satisfactory criminal law.

2. There is no evidence that exposure to "ob.scene" material produces any
harmful results in adults or children. In fact, the studies conducted to date
indicate just the opposite. The National Commission on Obscenity and Pornog-
raphy concluded that in light of the lack of evidence of harm, no criminal
sanctions should attach to dissemination of obscene material and no counter
evidence or objective studies provide any basis for rejecting their proposals.
None of the conventional objections to distribution of obscene materials

survived the Commission's report, and it is questionable whether they survive
the reasoning in StanJcy v. Georgia. Obscene materials do not cause crime,
do not "erode morality" and may actually help to prevent anti-social conduct
by affording a non-violent outlet for sexual curiosities and drives, and may
provide a socially useful education function.

3. At a minimum, of course, for the reasons stated above we would urge the
Congress to adopt bracketed paragraph (c) of subsection (2), allowing the
additional defense that would permit dissemination of obscene material to
adults.

4. We also think it is imperative to include the procedural safeguards noted
above, which would require an adversary civil proceeding prior to the bring-
ing of a criminal prosecution.

Section ISGl. Disorderly Conduct

Discriminatory and arbitrary enforcement of disorderly conduct and breach
of the peace ordinances has been recognized by many authorities as a prime
factor in degenerating police-community relations and even as a cause of
serious civil disturbances. See, e.g., Coates v. Cincinnati, 402 U.S. 611 (1971) ;

Report of the National Advisory Commission on Civil Disorders. 26-27 (1967).
A basic theme of a line of ca.ses in the Supreme Court establishes that the
standard for conduct on the streets that government seeks to make ille,gal

must be readily ascertainable and specific so that men of normal intelligence
need not guess at its meaning. The standard, for example, prohibiting conduct
which "annoys" people is unconstitutional because conduct that annoys some
people does not annoy others and thus one is forced to guess at the meaning
of the term—no standard of conduct is set forth.

Furthermore, the constitutional right of free speech prohibits enforcement
of statutes that make public intolerance or animosity the basis for conviction
for "disorderly conduct.'" When one exercises his right to assembly, his action
cannot be made criminal because its exercise may be "annoying" to some
people.

In accordance with these guidelines the Supreme Court has required great
specificity as to what conduct in fact is prohibited in disorderly conduct ordi-
nances. Without this specificity these ordinances allow free assembly only at
the whim of some police officer and invite discriminatory enforcement of the
law "against those whose association together is 'annoying' because their ideas,
their lifestyle or their physical appearance is resented by the majority of their
fellow citizens." Coates v. Ciiiciiriuifi. yii/tr't.

The proposed section fails to satisfy the requirements of specificity. The
result is that conduct and speech protected by the Plrst Amendment mny be
chilled for fear of arrest as the iwlice are given an overbroad statute which
can be the basis for discriminatoi'v enforcement.
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Subsection (1) (b) prohibits tlie making of unreasonable noise in reckiess
disregard of tbe fact tliat anottier person may be annoyed by this behavior.
Does this section apply to loud streetcoi-ner speeches that "annoy" passersby?
Does it prohibit the use of soundtrucks? Does it preclude streetcorner debate
and argument. Who shall determine reasonableness?

Subsection (1) (c) prohibits the use of abusive or obscene language or the
making of an obscene gesture. But the United States Supreme Court has
recently ruled that the use of obscene words in public is fully protected by
the Constitution notwithstanding the fact that the obscenity may annoy an-
other. In Cohen v. California, 403 U.S. 15 (1971) Mr. Justice Harlan stated
that even distasteful modes of expression that are thrust upon an unwilling
or unsuspecting person cannot be made criminal. The Court noted that "one
man's vulgarity is another's lyric."

Subsection (d) prohibits loitering in a public place for the purpose of
soliciting sexual contact and the solicitation of such contact, where another
is annoyed or with the intent to annoy others. There is, however, no defini-

tion at all provided for the term "sexual contact." Does it apply to conversa-
tions? the mere touching of another? .sexual intercour.se? Does it apply to
homosexual contacts as well as heterosexual contacts? The phrase sexual con-
tact is so vague and overbroad that it encompasses constitutionally protected
activity and speech. AVe think it is unconstitutional to prohibit a person from
attempting to solicit "sexual contact" with another by merely speaking to
other people on the street. This widespread course of human behavior includes
numerous types of contact between persons who were strangers before the
meeting. The fact that a person may be annoyed, and in many cases irration-
ally annoyed, by this kind of behavior does not provide sufiicient grounds for
criminal sanctions.

Subsection (1) (g) is completely mystifying. It is obviously intended to be
a catch-all provision and thereby gives the greatest power to law enforcement
officials to act in an arbitrary and discriminatory manner. On what basis can
the arresting officer determine if the act served a legitimate purpose? No
definition is provided for this phrase and it is impossible for men of common
intelligence to ascertain its meaning. What may be legitimate to one person
may seem illegitimate to another. Furthermore, the term "physically offensive"
is similarly vague and devoid of specific meaning. Some people can get liter-

ally sick to the stomach by conduct which is perfectly proper and even con-
stitutionally protected. The statute therefore would authorize arrest and pun-
ishment for legal activity that may offend any given person. This subjective
test fails to satisfy even minimal due process requirements.

Part G. The Sentencing System

The dispositional phase of the criminal process—sentencing—which is the
most critical stage of the proceeding for most defendants, since so many plead
guilty, is one of its weakest links. Sentencing has a close relationship to the
success of the correctional system. Whether fair sentencing procedures are
employed may influence the attitude of a convicted offender toward the legal
system and affect his capacity and motivation for rehabilitation. Accordingly,
sentencing procedures must be reformed to afford the fairest disposition to

defendants and the public.

The Code proposal provides for some improvements in the practices pres-

ently used in sentencing. These will be indicated below. But it falls far short
of formulating the kind of standards necessary to assure procedural regularity
and fairness in disposition. Several facets of the sentencing system are of
particular concern to the ACLU.

1. Length of Sentences.—The ACLU has two basic ob.iections to the sen-

tencing system provided by the Code. First, the maximum penalty authorized
for a Class A felony of 30 years is excessive. We agree with Professor
Schwartz's assessment that "setting aside cases of manifestly dangerous luna-
tics who should be dealt with outside the penal code . . . [no] society should
ordain sentences as long as 30 years." Incapacitative goals could be realized

in a more humane and rational method. A person imprisoned for 25 or 30
years will be, under our .system of corrections, a completely dehumanized and
destroyed individual upon his release. No rehabilitation can reasonably be
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thought to occur when there is no prospect for release in a reasonable periocj

of time. The impact of this type of sentence can only destroy the hopes and
chances of rehabilitation for the prisoner.

Second, the maximum imprisonment for a misdemeanor should not exceed

three months. Short term imprisonment does not, by definition, afford time
for rehabilitation, and is useful solely for the possible deterrent effect of

being locked up. To extend the prison term beyond that short "shock period"

destroys its usefulness. The costs to society and the prisoner escalate each
day beyond this period because the Government must pay the costs of in-

carceration, the individual can only be warehoused in the prison without a
rehabilitative program (while being exposed to all the evils of the prison

system) and his resentment can only increase during this time. In short, a

sentence of six months or one year serves no penological purpose.

2. Resentences.—Sec. 3005 allows for increased sentences where a conviction

has been set aside if a more severe sentence is warranted by conduct of the

defendant occurring subsequent to the prior sentence. This section follows

Xortk Carolina v. Peurce, 395 U.S. 711 (1969). which permits the imposition

of a higher sentence on reconviction. The ACLU believes that, as a matter of

policy, more severe sentences should be prohibited notwithstanding the cir-

cumstances. Several reasons support this view. First, subsequent misconduct,
if criminal, can be dealt with upon conviction for such conduct.

Second, the possibility of a higher sentence on retrial will have the effect

of discouraging the exercise of constitutional rights. The only class of per-

sons who are vulnerable to increased sentence are those who have exercised

the right to challenge their convictions. There is no basis for believing that

there exists any rational correspondence between this group and those of-

fenders who may indeed deserve an increase. The risk of a greater sentence

as a result of the assertion of the right of review necessarily acts as a deter-

rent to the exercise of the right. There can also be adverse effects on the
rehabilitative effort of the individual defendant who believes that he was
wronged but is told that he may have to subject himself to the possibility

of a greater wrong in order to assert any error.

3. Appellate Kevieiv of Sentences.—The Code proposes an amendment to

Title 28 U.S.C. § 1291 which would broaden the review of criminal ca.ses to

include the power to review the sentence and to modify or set it aside for

further proceeding.s. The ACLU favors the concept of judicial review of sen-

tences for the reasons set forth in the Comment to the section and the Work-
ing Papers (at p. 1334-1335). However, we urge that this provision be limited

to allowing an appeal by a defendant with the sole power of the appellate

court to decrease the sentence.
The constitutional protection against being subjected to double jeopardy

clearlv. we think, prohibits anv increase in sentence either by a trial or ap-
pellate court. In Ex parte Lange, 85 U.S. (IS Wall.) 163, 173 (1873), the
United States Supreme Court stated this principle

:

"For of what avail is the constitutional protection against more than one
trial if there can be any number of sentences pronounced on the same verdict?
Why is it that, having once been tried and found guilty, he can never be tried

again for that offense? Manifestly it is not the danger of jeopardy of being a
second time found .guilty. It is the punishment that would legally follow the
second conviction which is the real danger guarded against by the Constitu-
tion. But if. after judgment has been rendered on the conviction, and the
sentence of that judgment executed on the criminal, he can be again sentenced
on that conviction to another and different punishment, or to endure the same
punishment a second time, is the constitutional restriction of any value? Is

not its intent and its spirit in such a case as much violated as if a new trial

had been had, and on a second conviction, a second punishment inflicted?

"The argument seems to us irresistable, and we do not doubt that the Con-
stitution was designed as much to prevent the criminal from being twice pun-
ished for the same offense as from being twice tried for it."

4. Pre-Sentence Reports.—The Code does not change the law with respect
to the issue of whether pre-sentence reports must in all circumstances be
provided to the defense. Under present federal law the pre-sentence report Is

available to the defense only at the discretion of the court. This leads, we be-
lieve, to arbitrary and ill-informed sentencing. To guard against arbitrariness.
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a larger role for the adversary system, principally through enhanced disclosure
of sentencing information to the defense, should be adopted. The value of
adversary procedures and freer discovery extends to sentencing as vpell as to
the pre-trial and trial stages of the case. There are too many flaws in the
conventional sentencing model : sentencing on the basis of information com-
municated privately to the judge by a supposedly expert staff of probation
officers, without disclosure of the presentence report or investigation to the
defense for fear of drying up the probation oflBcer's confidential sources of
information.
The dangers of inaccuracy and bias in information used to sentence are at

least as great in presentence investigations as in any other form of ex parte
inquiry. It is unthinkable that decisions on guilt and innocence should be
made in the manner of sentencing decisions. Reliance on information un-
tested by an adversary proceeding for a decision of such magnitude is an
invitation to error and arbitrariness. Disclosure to the defense of detrimental
information in a presentence report and the opportunity to meet it are a
minimal requirement of fair procedure and should be recognized as an element
of due process.

The constitutional foundations of this principle have already been laid down.
The Supreme Court has held that due process considerations require disclosure
to the defense of staff reports relied on by a juvenile court judge in decid-
ing whether to transfer a juvenile accused of crime for trial as an adult.
In Kent v. United States, 383 U.S. 541, (1966), the Court stated:

"There is no irrebuttable presumption of accuracy attached to staff reports
.... While the Juvenile Court judge may, of course, receive ex parte analyses
and recommendations from his staff, he may not for purposes of a decision
on waiver, receive and rely upon secret information, whether emanating from
his staff or otherwise. The Juvenile Court is governed in this respect by the
established principles which control courts and quasi-judicial agencies of the
Government."
This principle is manifestly relevant to the disclosure of pre-sentence in-

formation, although the Supreme Court has not yet re-evaluated the issue of
defense access to pre-sentence reports as a constitiitional m;itter The trend
toward enhanced disclosure of presentence reports in both federal and state
courts should receive impetus from the emerging constitutionnl doctrine reflected

in Kent. Disclosure of pre-sentence reports was not made mandatory in the 1966
amendments to the Federal Rules of Criminal Procedui-e, but the framers of the
rules urged judges to disclose such information freely to the defense, and many
federal judges will ordinarily do so. There is strong support for establishing
rights of disclosure by statute, decision, or rule of court.

Respected authorities are in favor of disclosure. In an important recent de-
cision the Supreme Court of New Jersey ruled unanimously that the pre-
sentence report must be made available to the defense. In addition the ABA
Standards Relating to Sentencing Alternatives and Procedures has recom-
mended the full disclosure of the pre-sentence report to the defense.

5. The Code proposal makes several changes in existing sentencing practices
that the ACLU, for reasons well stated in the Working Papers, fully supports.
First, the rejection of mandatory sentences demonstrates an enlightened ap-
proach in this area. Second, the provision in §3403(3) (a). Incidents of Parole,
ar owing a parolee to accumulate "clean" or "good time" on parole is commend-
able. There is no reason why a parolee who commits no violation of his parole
for a period of time should be forced to serve that time after a violation has
occurred. It is a sufficient deterrent that the parolee be faced with imprison-
ment for the balance of his parole term. Third, the use of good-time in compu-
tation of prison sentences with respect to release dates has been eliminated.
This follows sound penological practice and is supported fully by the reasons
outlined in the Working Papers. Finally, for the reasons stated in the Work-
ing Papers at 1303-1304, the ACLU urges adoption of bracketed section 6
of § .3001. This provision would build needed flexibility into the adjudication
process by allowing the court to reduce the class of offense in the interests
of justice after the hearing.
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IMr. ExNis. I have asked IMr. Wulf and Mr. Riidoslrv to join me
this morning because I must, in all frankness, confess to you that,

as you know much better than I do, this is an extraordinarily com-
plicated matter, this new code and they have so much more detailed

information on the subject that I do, Dr. Blakey, that I thought
if you or the Senator had some questions they might be more able

to answer than I can.

Senator Hruska. Yes.
Mr. Exxis. Now, I might add so far as whatever qualifications I

have to speak on the subject, I was for 14 years an attorney in the
U.S. Department of Justice, and although most of my work was
civil, I did do some criminal work and, indeed, I prosecuted the
first case under the Anti-Racketeering Act. You might remember
the United States v. Local 807^ I had a great deal more success with
the case in the district court but unfortunately on appeal before the
court, of which Learned Hand was the Chief and the Supreme Court,
we lost the j)rosecution on appeal. But, I do have some criminal law
experience although my own work is not as intimately connected
with criminal prosecutions at the present time in my position as
chairman of the American Civil Liberties Union which is a private

1 United States v. Local 807 of International Brotherhood of Teamsters, Chauffeurs,
Stallemen & Helpers o/ America, et al, 315 U.S. 521 (1942).
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organization of now some 170,000 members devoted to really just

one proposition, that all government, Federal, State, and local, in

controlling the citizens and the inhabitants of the United States

shall rigorously observe the first 10 amendments to the Constitution.

That is our concern. The government, of course, has the concern

of observing the Constitution and also passing such controls as

they think appropriate for control of the population within the

Constitution.
Now, as a preliminary statement, very briefly, what I am going

to do is merely refer orally to a few of the matters, a few of the

sections that we have discussed in our written report. And I have
chosen them principally because they deal with provisions which we
feel infringe upon the ifirst amendment provision that Congress shall

pass no law abridging the freedom of speech. We feel that this pre-

ferred first amendment right that any criminal statute which under-

takes to punish speech must be measured, and measured zealously

against this first amendment freedom. I might also say as a pre-

liminary matter, though not in order to please the committee, that

we genuinely believe that this massive job which is being done is a

very useful one and, indeed, no doubt every Criminal Code should
be brought up to date every generation. And this undertakes to do
this, and we think from the special Civil Liberties Union point of

view, it is important that Criminal Codes be clarified as judicial

decisions necessarily and the intricacy of human affairs brought out

problems on many of the present particular provisions. We very
strongly believe that, of course, every member of the community
must know as clearly as language can make it, when his conduct
goes over the edge and becomes criminal.

We offer another reason. We also believe that to the extent that a

Criminal Code is as precise as human language can make it, that we
avoid the ever-present danger in our society that the criminal laws
will be enforced differently against the rich and the poor simply
because of the influence that exists in human relationships. We think
a precise code, an improved code, helps to some extent in elimi-

nating a preferred application of the criminal law.

Now. to get down to two particular provisions, and I say that I

have picked these for some oral statement, which we feel punish
speech and, therefore, infringe upon the first amendment command
that Congress shall not pass any law, including any criminal law,

which abridges the freedom of speech.

I refer first to section 1003 which makes solicitation a crime, a

crime in itself. Well, of course, solicitation is speech. It is a form of

advocacy, and this section does not place in the statute what we
consider it a necessary constitutional protection; namely, that the
solicitation results in some imminent danger, as the courts have
called it clear and present danger, that the solicitation will accom-
plish a purpose of the commission of an act of crime. And we say
that any criminal solicitation section which makes solicitation, which
is a form of speech, a crime, without a requiring of the government
to show that the solicitation imminently endangers the commission
of that crime is unconstitutional and that the Congress in observing
its oath to uphold the Constitution should not pass the section.

I turn now to the next section, section 1004, which is the Criminal
Conspiracy section. I am sure that without any testimony from
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witnesses at all the Commission has a great difficulty itself in just

how a criminal conspiracy statute should be phrased, and what
limitations should be placed upon it because the experience we learn

from the courts, our judicial experience, is that prosecution of multi-

defendants in a dragnet criminal conspiracy charge involves a great

many difficulties that each individual defendant faces in getting a

fair trial.

Mr. Blakey. jSIr. Ennis, may I ask you at that point a question ?

Mr. Exxis. Certainly.

]Mr. Blakey. Do I understand the thrust of your objection in this

area is really to present law and not necessarily to the form in

which present law has been codified in the code?

:Mr. Ennis. Well
Mr. Blakey. In other words, I take it you object to present law

rather than some innovation of the code?
]Mr. Ennis. Well, we object to the present law and the present law

as I think it is continued in the provisions of the code. For ex-

ample
]\Ir. Blakey. The point I was trying to raise with you is you are

not objecting to something new that the Commission is doing?
]Mr, Ennis. No, no. I do not think—it is my understanding that

what the Commission is doing is really just continuing the present

statutory law on criminal conspiracy.

Mr. Blakey. And, indeed, some areas of the Commission draft are

narrower than the present law.

Mr. Ennis. Yes, I believe that is true. Our basic objection to

criminal conspiracy, addressing ourselves again to our touchstone,

the first amendment, is that unhappily the criminal conspiracy law
is commonly used where the government is not in a position to

charge and prove a criminal act, so that it falls back upon a combi-
nation or an agreement which can be proved by implication or mere
association of persons that they have agreed to commit a crime,

which they had not committed.
Xow we feel that the actual use of such a statute has violated first

amendment rights wherever it is used to prosecute advocacy, talk,

cases such as the Spock case, for example, where the charge is con-
spiracy to advocate resistance or advocate that a person resist the

selective service.

Now, we think that as a matter of the practice of government, as

a matter of, if you will, the politics of government whenever the
criminal conspiracy statute is used to charge persons who are guilty
of essentially political conduct, such as Spock and his associates, or
the present Berrigan trial that we are getting into a dangerous area
where the go^-ernment is using the criminal law to punish dissident
speech.

Mr. Blakey. Has the gOA^^ernment been terribly successful in win-
ning those prosecutions?

:SIr. Ennis. Well
Mr. Blakey. They lost the Spock ^ case on appeal.
Mr. Ennis. They lost the Spock case and, of course, they lost a

conspiracy count in the Chicago Eight case. The jury convicted on
the indi\'idual conduct, but not the conspiracy conduct.

^U.S. V. Spock, 416 F. 2d 165 (1st Cir. 1969).
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Mr. Blaket. Do you think there is a chance the government might
learn a lesson and that the dangers of abuse that you raise may go
away?

ISlr. Ennis. No. I think, Dr. Blakey, that being subjected to a

criminal prosecution trial, even if you are so fortunate as to obtain

a jury verdict, has a tremendous chilling effect on the first amend-
ment rights, on advocacy of unpopular thought in the land.

Mr. Blakey. Short of eliminating the law, do you have any sug-

gestions that would build in protections against that kind of an
abuse ?

Mr. ExNis. Well, one thing, for example
Mr. Blakey. Each of those indictments could have been brought

under a complicity provision, could they not?
Mr. Ennis. Yes. that is correct. But that would not give the gov-

ernment perhaps the great freedom, of proof that, as you know, the

exception to the hearsay rule, in which all of the evidence is good
against all of the defendants and the admissions by one defendant
is an admission against all of them.

Mr. Blakey. Does that doctrine not also apply in complicity cases

without an allegation of conspiracy?
Mr. ExNis. Yes, I think you are right. I think it does. One spe-

cific change, we think, that might be made to the criminal con-

spiracy statute is the doctrine of an overt act such as having lunch,

making a telephone call, writing a letter. If it requires that the

overt act be a substantial act in the furtherance of the conspiracy,

that would be a kind of provision which we think would be fair,

would be protective of the defendant, and also be perfectly fair to

the government. The one thing that concerns us in a criminal con-

spiracy statute is a temptation to government to put the criminal
machinery in operation before a crime has been committed, and I
think I can well understand the government saying, well, if we
have a criminal conspiracy statute, we should not have to wait until

the parties who are talking about committing a crime actually com-
mit it. We should have the victim and we should save the government
from this result by prosecuting the criminal conspiracy. We say,

you might be able to reach a middle position by at least holding
back the forces of the criminal law until the overt act is one which is

then substantial furtherance of the conspiracy, and not what by
itself might be a wholly innocent act.

Now, that is a doctrine that I commend to the Commission for
consideration, to the committee, for its consideration.
Now, I am not going to refer to the various due process problems

that criminal conspiracy convictions raise, because I think it is very
well summarized very recently in a dissenting opinion by ]Mr. Jus-
tice Douglas in Addonlzio v. United States ^ in dissenting from the
denial of certiorari on the conviction, on the requirements of the
conviction of the Mayor of Newark, N.J.. for conspiracy, and it is

conveniently reported, Justice Douglas' dissenting opinion, is con-
veniently reported in the United States Law Week of February 22, at

page 3395. And there Justice Douglas briefly reviews the difficulty

that the court has had, going back to Justice Jackson's opinion, con-

^Addonizio v. United States, 10 Crlm. L. Kept. 4176 (Feb. 22, 1972).
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ciirring in the Kruleioitch ^ case, that individual defendants in the

conspiracy trial get a fair trial despite the rules of evidence which

allow such a broad exception to the hearsay rule. I will leave my
remarks on due process implications of the conspiracy prosecution to

Mr. Justice Douglas' opinion.

Now, turning back
Senator Hruska. Is that the opinion of Justice Douglas?

]\Ir. Ennis. Yes, it is an opinion of Mr. Justice Douglas dissenting

from the court's denial of a petition for a writ of certiorari. The

court has decided not to review the case, and Mr. Justice Douglas

wrote an opinion dissenting from that opinion.

Senator Hruska. Dissenting from that?

INIr. Enxis. Yes, dissenting from that.

Senator Hruska. Was there a majority opinion on the decision?

Mr. ExNis. No, the court

—

—
Senator Hruska. Just a ruling?

ISIr. ExNis. Yes, thev just denied without opinion, denied cer-

tiorari, and felt that certiorari should not be granted, and Justice

Douglas felt that certiorari should be granted and he wrote his

response and in the course of that he usefully summarizes the prob-

lem that a criminal conspiracy presents when you have multiple

defendants.
Senator Hruska. It will be admitted into the record.

(Excerpt from the United States Law Week follows:)

71-744. 71-745, 71-754 & 71-756 Addonizio v. U.S. LaMorte v. U.S. ; Vicaro v.

U.S.; aud Bianeone v. U.S. The petitions for writs of certiorari are denied.

Mr. Justice Douglas, dissenting.
At tlie trial in this ease there was much evidence of corrupt practices by the

mayoral administration of petitioner Addonizio, during his tenure as mayor
of Newark, New Jer.sey. But the question posed to the Jury below was not

whether these petitioners had engaged in corrupt practices but the narrower
issue of whether these defendants had entered into and executed a criminal

agreement to extract kiclvbacks from public contractors through threats of

physical harm or economic ruin in violation of 18 U.S. § 1951.^ Although the

petitioners were charged with 65 substantive acts of coercive extraction of

kickbacks, the key issue in the trial was who. if anyone, had conspired to

commit these acts. Absent a finding that such a confederation had been foi-med

most of the evidence which damaged tlie petitioner could not have been intro-

duced at all inasmuch as this evidence was hearsay admitted provisionally

under the so-called coconspirator exception. That the jury found a conspiracy

to have existed, however, was under the circumstances of this trial the unsur-

prising and virtually inevitable result of many disabilities impose^d upon an
accused by the ordeal of a multi-defendant, conspiracy prosecution."

Justice Jackson catalogued many of these disabilities in his well-known con-

currence in Krulewitch v. United States, 336 U.S. 440, 445, 446 (1949), re-

^ Kruleicitch v. United States, 336 U.S. 440 (1949).
^ Section 1951 provides :

"(a) Whoever in any v/ay or degree obstructs, delays, or affects commerce or the
movement of any article or commodity in commerce, by robbery or extortion or at-

tempts or conspires so to do, or commits or threatens physical violence to any person or
property in furtherance of a plan or purpose to do anythlnjr in violation of this section
shall be fined not more than $10,000 or imprisoned not more than twenty years, or both.

"(b)(2) The term 'extortion' means the obtaining of property from another, with his

consent, induced bv wrongful use of actual or threatened force, violence, or fear, or un-
der color of official right." 18 U.S.C. § 1951. Act of June 25, 1948, c. 645, 62 Stat.793.
as amended.

2 The potential for abuse of multi-defendant conspiracy proceedings has been dis-

cussed in O'Dougherty. Prosecution and Defense Under Conspiracy Indictments. 9 Brook.
L. Rev. 263 (1940) ; Note. Developments in the Law: Criminal Conspiracy. 72 Harv. L.
Rev. 919, 983 (1959) ; Wessel, Procedural Safeguards for the Mass Conspiracy Trial,

48 A.B.A.J. 628 (1962) ; Goldstein, The Krulewitch Warning: Guilt by Association. 54
Geo. L. J. 133 (1965).
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versing a conspiracy conviction where he concluded that the prevailing "loose

practice as to [the conspiracy] offense constitutes a serious threat to fairness
in our administration of justice." He ci'iticized the tendency of courts to dis-

pense "with even the necessity to infer any definite agreement, although that
is the gist of the offense." Id. 452. As to the procedural evils of this device
he found that the risk to a codefendant of guilt by association was abnormally
high

:

"A co-defendant in a conspiracy trial occupies an uneasy seat. There gen-

erally will be evidence of wrongdoing by somebody. It is diflScult for the indi-

vidual to make his own case stand on its own merits in the minds of jurors
who are ready to believe that birds of a feather are flocked together. If he is

silent, he is taken to admit it and if, as often happens, co-defendants can be
prodded into accusing or contradicting each other, they convict each other."

Id., 454.

Justice Jackson also regretted the wide leeway that prosecutors enjoyed in
the broad scope of evidence admissible to prove conspiracy (and consequently
to prove substantive acts as well). Under conspiracy laws, the declarations
and acts of any confederate in furtherance of the joint project are attributable

to and admissible against all of its participants. This is true even if the de-

clarant is not available for cross-examination. Moreover, such statements are
admissible "subject to connection" by the prosecutor later in the trial. At the
close of the Government's case, for example, the judge may believe that the
Government failed to present a jury question as to a defendant's participation
in a collective criminal plot. In such a case, the judge must ask the jury to

disregard the provisionally admitted hearsay. Obviously, however, it will be
difficult in a lengthy trial (such as this one filling 5,500 pages of transcript)
for jurors to exci.se the striken testimony from their memories. In the alterna-
tive case where the judge believes that a jury question has been presented as
to a defendant's participation in a criminal enterprise, the jury is permitted
to consider the provisionally admitted matter in determining whether or not
a defendant was a conspiratoi-. In other words, the jury is allowed to assume
its ultimate conclu.sion. Justice Jackson was particularly sensitive to the abuse
potential in this vicious logic

:

"When the ti-ial starts, the accused feels the full impact of the conspiracy
strategy. Strictly, the prosecution should first establish prima facie the con-

spiracy and identify the conspirators, after which evidence of acts and decla-

rations of each in the course of its execution are admissable against all. But
This shortcoming of the jury is compounded when, as here, the jury is also

the order of proof of so sprawling a charge is difficult for a judge to control

As a practical matter, the accused often is confronted with a hodgepodge of

acts and statements by others which he may never have authorized or in-

tended or even known about, but which help to persuade the jury of existence
of the conspirac.v itself. In other words, a con.spiracy often is proved by evi-

dence that is admissible only i;pon assumption that conspiracy existed. The
naive assumption that prejudicial effects can be overcome by instructions to

the jury, cf. Blumenthal v. United States. 332 U.S. 539. 559. all practicing
lawyers know to be unmitigated fiction. See Skidmore v. Baltimore & Ohio R.
Co.. 167 F.2d 54." Id., 453.

There are other disabilities. Often testimony will be receivable only against
a particular codefendant yet it may also inculpate another accused such as
where (a) a codefendant "opens the door" to prejudicial evidence by placing
his reputation in issue,^ (b) a codefendant wants to place before the jury in-

3 An ex.ample of a single defendant's openinjr the door to proi3ecution rebuttal preju-
dicial to other defendants was presented in the famous Apalachin trial (United States v.

Bufalino, 2S.5 F.2d 408 (CA2. 1960) :

"The reputation of the Apalachin delegates and the character of the meeting had been
the subject of much public comment during the two years before trial. Many reports had
described the lengthy criminal records of some of the delegates, had characterized the
meeting as a convention of the "Mafia" and had given other lurid details of what
had occurred. None of this evidence was considered sufficiently material to the charge
to warrant its introduction at trial.

"Towards the end of the trinl. one of the f^pfend"nts plnced his '•eputat'on Sfi'i'^rely in
issue. He cited witnesses who testified to his excellent reputation for truth and veracity
at the time of the trial.

"Ordinarily it Avould have been entirely proper to attempt to refute this testimony by
cross-examining with reference to the earlier publicity : the defendant himself had else-
where complained about how much it had hurt his reputation. However, such evidence
might have had equally serious adverse effects upon the nineteen co-defendants, who had
done nothing to open the door against themselves." Wessel, Procedural Safeguards for the
Mass Conspiracy Trial. 48 A.B.A.J. 628. 631 (1962).
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formation which is helpful to him but is damaging to other defendants, or (c)

the Government desire to offer evidence admissible against less than all of
the codefendants. Cautionary instructions, of course, are routinely given where
such circumstances arise but we have often recognized the inability of jurors
to compartmentalize information according to defendants. Bruton v. United
States. 391 U.S. 123 (1968). See also Jackson v. Denno, 378 U.S. 368, 388
(1964) ; Krulewitch v. United States, 336 U.S. 440 453 (1949) (quoted above),
asked to digest voluminous testimony.
A victim of the multi-defendant conspiracy trial has fewer options for trial

strategy than the ordinary defendant tried alone. Counsel may reluctantly give
up the option of pointing the accusing finger at his client's codefendants in
order to obtain similar concessions from other trial counsel. Counsel must also
divert his preparation in part toward generating possible responses to evi-

dence which may be admissible only against other codefendants. As for the
defendant, he may be put to the choice of hiring less experienced counsel or
less actively pursuing discovery or investigation because of the higher legal
expenses impo.sed by longer joint trials. Furthermore, although an accused
normally has "the right to present his own witnesses to establish a defense/'
Washington v. Texas, 388 U.S. 14, 19 (1967), an accused in a mass conspiracy
trial may not put on his cofendants without their prior waivers of their aljso-

lute rights not to testify.*

All of these oppressive features were present to various degrees in this
trial. But, in particular, the most onerous burden cast upon these petitioners
was their inability to cross-examine each other as to comments which Govern-
ment witnesses said they had heard them utter. The Court of Appeals recog-
nized that "There was much testmony as to statements made by various co-
conspirators during the course, and in furtherance, of the conspiracy."
F.2d . For example, one important prosecution witness testified that he
had been a contractor hired by the city administration and that one of the
accused con.spirators. "Tony Boy" Boiardo, had told him "You pay me the
ten percent ... I take care of the Mayor. I take care of the Council." (A
2611.) The lawyer for the former mayor, however, was not permitted to put
Boiardo on the stand and to ask him whether Addonizio had, in fact, entered
into an agreement with him to coerce kickbacks. This handicap of an accused
is at war with the holdings of this Court that a defendant should be permitted
to confront his accusers especially where, as here, their declarations mi.ght
have been purposefully misleading or self-serving. Pointer v. Texas. 380 U.S.
400. 407 (1965) ; Douglas v. Alabama, 380 U.S. 415 (1965) ; Brookhart v. Janis,
381 U.S. 1 (1966) : Bruton v. United States, supra: Barber v. Page, 390 U.S.
719 (1968); Roberts v. Russell, 392 U.S. 293 (1968). Button v. Egans, 400
U.S. 74 (1970), is not inconsistent with this proposition. There the Court
found that the hearsay was probably reliable. "[T]he circumstances under
which [the declarant] made the statement were such as to give reason to
suppose that [he] did not misrepresent [his conspirator's] involvement in the
crime." Id.. 89. On the other hand, involved here were declarants, as men-
tioned earlier, who might have been motivated to misrepresent the roles of
other parties in order to induce contractors such as Rigo (the Government's
key witness), to make kickbacks. Moreover, in Button the hearsay was "of
peripheral significance at most" whereas here much of the case against the
petitioner, as the Court of Appeals pointed out, was admitted under the co-
con.spirator exception to the hearsay rule."

In addition, the petitioners were deprived of the right to cross-examine co-
defendant Gordon (who is not one of the petitioners). He had testified at the
prior grand jury proceeding and that testimony was introduced at trial by
the Government to corroborate the story of the Government's key witness,

* Even at a severed trial of only one defendant, another alleged coconspirator may.
if called to testify, invoke his privilege against self-incrimination. Where the severed
trial is delayed until after the acquird or flnalzed conviction of the witness, however,
invocation of the privilege would be improper. In any event, even if the witness refused
to answer questions, the defendant would at least obtain whatever inference of inno-
cence might result from the apparent guilt of the witness.

5 The Button plurality opinion found the coconspirator hearsay had played a minor role
in the trial

:

"In the trial of this case no less than 20 witnesses appeared and testified for the
prosecution. Evans' counsel was given full opportunity to cross-examine every one of
them. The most important witness, by far, was the eyewitness who described all the
details of the triple murder and who was cross-examined at great length. Of the 19
other witnesses, the testimony of but a single one is at issue here." Dutton v. Evans. 400
U.S. 74, 87 (1971).
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Rigo, as to various kick-back transactions. The circumstances at trial were
substantially similar to those involved in Bruton except that Gordon's grand

jury remarks did not directly mention his codefendants. Normally, that differ-

ence would be sufficient to support the lower court's finding that Bruton was
inapposite but for the fact that Government's case against all of the defend-

ants turned upon Rigo's credibility. On cross-examination of Rigo, the co-

defendants had relentlessly attacked his credibility. But when the Government

introduced the grand jury transcript in rebuttal, the defense challenge was
completely terminated because Gordon, who vv^as also on trial, could not be

called to the stand. The judge, of course, gave instructions to the jury to

consider the impact of the transcript upon Rigo's credibility only when asses.s-

ing Gordon?s guilt but it is doubtful that the jurors could faithfully adhere to

the delicate logic that Rigo may have told the truth as to Gordon but may
have lied as to his codefendants. The contrary conclusion, to borrow from

Justice Jackson, would be "unmitigated fiction." Krulewitch v. United States,

supra, at 453.

In light of the claims of prejudice committed in this multi-defendant con-

spiracy trial, I would grant certiorari to consider whether the extensive reli-

ance by the prosecutor on the coconspirator exception to the hearsay rule and

the admission of the Gordon transcript deprived these petitioners of constitu-

tional rights.

Senator Hruska. My inquiry was for the purpose of determinino-

whether there was an opinion on tlie affirmative, on the ruling itself.

Mr. Ennis. There was not.

Senator Hruska. If there had been, we would have wanted that

in the record too.

Mr. Ennis. Of course, Mr. Chairman.
Now, turning to the national security provision, all I am going

to say is that we feel that these provisions should speak in terms of

a declared war, a constitutionally declared war. and we cite to you
for example, in our fuller statement, the very wise remarks of Sena-

tor Ervin in which he pointed out that much of the dissension

among our people todaj^, much of the confusion about the foreign

relations objectives of our country may very well be due to the fact

that the Congress of the United States has not exercised its con-

stitutional responsibility in dealing with the undeclared war we
have been fighting for so many years. We feel that those provi-

sions, that reference to an international war should be changed to

a declared war.
Now, I am going to refer very simply to the treason provision,

and perhaps get the reaction from the chairmian and Dr. Blakey. The
provision is written and the comments say there is departure from
the archaic language of the former statute and of the Constitution

of the United States. Although I have some familiarity with con-

stitutional law, unfortunately, I cannot for the life of me under-
stand how the Congress can adopt a treason provision which de-

parts from the language of the Constitution. Section 3 of article 3,

says that treason against the United States shall consist only in

levying war against them or in adhering to their enemies, giving
them aid and comfort, and the Supreme Court has said adhering and
giving aid and comfort to the enemy is conjunctive and that it means
giving adherence to our enemies and giving aid and comfort. This
language may be a bit old-fashioned but I cannot understand how
there can be any crime of treason other than the one that is stated
in those precise words. It is true that some of the conduct which the
new treason section wishes to call criminal might be made criminal,
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but I think it is just a mistake for the government to call that con-

duct treason. Such a provision should be the most majestic criminal

prosecution that our government brings. To raise at the beginning

such a crucial constitutional question by casting treason in language
different than the Constitution just passes my understanding and
that ma}" be because my understanding is insufficient and I will

leave the matter there.

Mr. Blakey. For whatever it is worth, Mr. Ennis, that is also

my feeling.

Mr. Ennis. Well, fine. I think if I had known that, Mr. Blakey, I
might has passed it and not taken up your time with it.

Mr. Ennis. I will go on now very briefly because our time is

limited and I also appreciate that the nature of statutory language
is such that we can make a much better contribution by our careful

written report than we can by giving our views orally, but at least

it gives you the flavor of our thinking about it. Section 1103 on the

armed insurrection, we feel, again, that this infringes upon the first

amendment rights and, indeed, on the constitutional rule laid down,
for example, in the Brandenburg ^ case because it puts in no restric-

tion that the armed insurrectional^ language must be connected
with a likelihood to immediately produce a lawless action. Now, we
think that any crime for talk, for speech, which is not in the statute,

itself, intimately connected with criminal action is unconstitutional

under the first amendment because it merely punishes advocacy with-

out establishing that ach'ocacy is likely to produce criminal conduct.

Now, passing on to section 1104, which makes a crime certain para-
military activities. This is a new crime, I believe. Our objection to

that section is that acquiring of arms for political purposes is too

vague to be an appropriate basis for a criminal law and we feel that

this overbroad statute, of course, has been suggested to the makers
of the code by activities of such groups as the INIinutemeii on the
one hand, or the Panthers, on the other, and we believe that it again
infringes on first amendment rights.

JSTow, turning to the espionage section, section 1112, and the mis-
handling of classified information, our principal objection here is

that no defense for faulty or impermissable classification is pro-
vided in the code. AVe think that if we learn anythmg from the
controversy last summer involving the Vietnam papers, and it has
been de^•eloped from that, that literally millions of documents are

routineh' classified and with that experience, behind the committee
to adopt this section 1115(a) saying that divulging of classified

materials is a crime without any defense, without permitting any
defense of misclassification or improper classification was really just

shutting 3'our eyes to a current history and to a current problem,
and that tliat ought to be dealt with by providing a defense or in

some similar manner.
Now, turning to Chapter 15, the Civil Eights and Elections, we,

of course, feel that insofar as the code includes the civil rights statute
we approve it. We disapprove, as do some members of the Commis-
sion, the inclusion of economic coercion as criminal conduct. We are
very dubious that boycotts and such economic coercion, should be

^ Brandetihurg v. Ohio, 895 U.S. 444 (19G9).
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made a criminal offense. We agree with those members of the Com-
mission who feel that this should not be included.

So far as section 1512 is concerned, making it an offense to dis-

criminate in public education, or employment, or use of public accom-
modations, we think that the committee would be well-advised to

update the Commission's recommendations by including sex as well

as national origin, race and color. We think that many of the dis-

criminations which section 1512 are meant to hit at, are discrimina-

tions which also hit and are levied against persons on account of

their being members of the female sex, and we would think that a

modem code ought to introduce sex into section 1512.

Now, we come to our discussion of section 1561, the interception

of wire and oral communications. Of course, our position still is

that we oppose all wire tapping as really an unnecessary intrusion

upon privacy which is fast disappearing from life, and we are going

to do what we can to hold onto as much of it as we can, and we
think that we are going to adhere to our position that all wire-

tapping is an erroneous Government activity. We have recently made
a report showing how really ineffective it is. The ACLU made a large

study on it but, of course, this is not very helpful to the committee.

We would like to make some more precise suggestions. One is, we
think that the crimes to which it is applicable, wagering, for example,

and many other offenses which we feel that even if there is to be
wiretapping, it should not be extended to many of the offenses to

which it is extended.

Mr. Blakey. On the assumption that the Congress might very well

decide to retain the wiretapping statute, would you have any sug-

gestions for improvement of the language of the existing law?
Mr. Ennis. Well, I have one suggestion. The language assumes

a matter that is undecided in the courts, namely, the executive

power to tap in domestic matters without a warrant, that is put in

the Code. Now, I think the Code ought not, at this stage of its de-

velopment, assume such power can be used until it is upheld as

constitutional. It is a perfectly practical suggestion. As to any sug-

gestion for improving it, improving the statute, if there is to be
wiretapping, organizations like mine are always put in a rather
awkward position with something we are opposed wholly to when
we are asked, can we help by making it more palatable. It is diffi-

cult for us to do that because we think that even with the warrant
requirement in treating of wiretapping, of course, under cases as

search and seizure, we think that wiretapping in its nature is indis-

criminate. When you get a right to tap a wire, you not only hear
the conversation you are seeking, but you hear all the other con-

versations of that person on the phone, you hear all other conver-
sations of everybody else on the other end of the phone and we do
not think that the warrant procedure can be properly narrow so as

not to make it just a shotgun invasion of many persons' right to

privacy. So, our main objection has to be that we are opposed to it.

I cannot help very much, doctor, on amendments.
Mr. Wulf, is there any particular amendment of the present wire-

tapping laws that we are opposing? Does anything occur to you?
]Mr. Wulf. Your dogmatic position is correct.
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'Mr. ExNis. You Is-now, sometimes we try to be a little more help-

ful in the practical, on the practical level, you know, and maybe we
can in this instance.

My. Wulf. Not in this case.

Senator Hruska. Now, Mr. Ennis, in professional football, there
is always a 2-minute warning that the end of the game is due. I now
give you n ri-miuuto warning.
Mr. Exxis. Well, I think I am prepared, I am prepared to rest

on the statement I have already made since I think, INIr. Chairman,
you do understand that one of our greatest concerns is that if the
Congress intends to punish as criminal any form of speech that it

must be approached with the greatest caution because of the absolute
prohibition that Congress shall make no law abridging the freedom
of speech, and define that line where speech threatens immediate
criminal conduct. We do not contend that speech can never be a

crime. We do not take quite that absolute position. We say that it

can only be a crime when it is immediately the cause of criminal
conduct, which very shortly or immediately follows the speech. And
if I can impress upon you the seriousness of our view in that mat-
ter, this covers a great deal of our position and with that statement
I am glad to rest. And thank you very much, Mr. Chairman, for
your attention.

Senator ITrtiska. Thank you for your statement and also for this

very comprehensive report. I was glad to hoar, Mr. Ennis, that you
support the overall goal of this codification and reform, even though
you have some reservation on particular points.

In that regard, I would like to ask j^ou this question : The process,

the legislative process, after all, is a give and take proposition. In
any comprehensive measure there are always a certain number of
pluses and a certain number of minuses. In making up his mind to

either vote aye or nay on final passage, a Legislator has to balance
it out and make his choice. It is hardly ever possible to win all you
want or to prevent all that you do not want. But, assuming that
none of your objections were met, would you consider the proposed
code as presently drafted a sufficient improvement over present law
that you could support it on that ground alone, still reserving your
objections as registered for another day, perhaps?

^Ir. Exxis. Well, I think the nature of our organization is such,
Mr. Chairman, that we would not. we do not think we—of course, as

I told you, we honestly believe that the code insofar as it clarifies

law is a good thing. But, in view of our grave objections to many
sections on constitutional grounds, I do not think that we would
take a position on that. But, let me ask my legal director, Mr. Wulf,
who is associated with these things, in a sense, on a daily basis,

much more closely than I am. Do you think now that an organiza-
tion like the Union, would take a position that everything considered,
the codification is desirable, despite our objections to many provi-
sions on constitutional grounds, or would we stay out of thf«t?

]Mr. Wulf. I think on the whole we might approve the code even
if it did not contain the changes to meet our objections. I do not
know if we would go out of our way to make a position particularly
usable, but at this juncture now I think we could say we would sup-

57-86S—72— pt. 3-B 7
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port it. I see nothing in it that is retrogressive and I think on the

whole those changes that are made are improvements. But, we cer-

tainly would like to see the changes that we recommend adopted,

certainly if not in their entirety, certainly a large number of them.
Senator Hruska. Well, that position would not be by way of

depriving you of any of your conviction or positions.

Mr. WuLF. We would continue to pursue our objectives.

Senator Hruska. We are faced with that practical situation every
time we have any meeting that is of any scope at all. We have to

decide on the relatively few things, or the large number of things

to which we object, are we willing to put them aside for a little

while in the interest of getting the bill passed because it contains

more things which we very, very much want. That is why I put that

question to you.
Mr. Ennis. I understand.
Senator Hruska. In those cases we frequently reserve to our-

selves the right, and the position, of maybe advancing in a following
session of Congress an amendment to perfect the bill that was enacted
into law.

Mr. Ennis. Yes, we understand the process very well.

Senator Hruska. Well, it is a problem.
Mr. Enxis. And we understand your problem, Mr. Chairman.
Senator Hruska. It is a problem, and we just wanted you to share

it with us.

Mr. WuLF. We might pursue it in the courts, also, of course.

Senator Hruska. Thank you very much.
Mr. Ennis. Thank you very much, Mr. Chairman.
Senator Hruska. Out next witness is Mr. James J. Clancy, gen-

eral counsel for the citizens for decent literature. If he will be seated,

and then give me about 3 minutes to make a phone call, I will be
right back.

(Short recess taken).
Senator Hruska. Thank you for your patience, Mr. Clancy. We

are trying to put 2 days' work into one, so it makes it a little difficult

sometimes. You have filed a statement with the committee, have
you not ?

Mr. Clancy. Yes, sir.

Senator Heuska. It will be inserted in the record in full, and you
may now proceed to give your testimony in your own fashion.

(Statement of Charles H. Keating, Jr. follows :)

Statement of Chart es H. Keating, Je.

Mr. Chairman : Let me say at the outset that I appreciate the opportunity
this Senate Subcommittee has given me to address it on matters relating to

Proposed Federal Criminal Code Section 1851 which applies federal sanctions
to the dissemination of obscene materials. As this Senate Subcommittee knows,
I was a member of the Presidential Commission on Obscenity and Pornography
(created in October, 19G7 by Public Law 90-100) and am keenly interested in

any legislation that might be ottered to deal with this national problem. I

was one of the dissenting commissioners from the findings and conclusions of

that body and filed a separate dissent therefrom, a copy of which is attached
hereto as Appendix "A" and is referred to hereinafter as "Commission Dissent
of September 30, 1970".

In the introduction of my report, I pointed out at page 1 that the opening
statement of Public Law 90-100 read "The Congress finds that the traffic in
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obscenity and pornography is a matter of national concern." Three years and
}?1,750,000 hiter, that "runaway commission" elected to disregard the findings

of Congress and, based primarily upon their legal panel's analysis of the law,

recommended that the federal laws and state statutes on obscenity should be
it'pealed (Commission Dissent at page 3). Those recommendations were rejected

by the U.S. Senate by formal resolution and by an overwhelming vote.

The fallaciousness of the legal analysis which mis-guided that runaway
commission has since been thoroughly exposed by the recent decisions of the

U.S. Supreme Court in U.S. v. 37 Pholof/raphs, 402 US 351 and Reidel v. U.S.

402 US 351 (May 3, lUVl). Having been directly confronted with these fallacies

when I was a member of the Presidential Commission, it is with considerable

dismay tliat I now find those same fallacies being employed to mis-lead the

National Commission on Reform of Federal Criminal Laws.
I would like at this point to incorporate into my remarks the very fine .state-

ment of Senator McClellan appearing in the Hearings before the Subcommittee
on Criminal Laws and Procedures, 92nd Congress, First Session, Part 1 dated
February 10, 1971 at page 30 under the title "XIV The 'One People' Concept".

Those remarks set forth the historical development of federal involvement in

the morals area. It is there noted :

"/n Iloke V. U.S. 227 US 308, 322 (1913), upholding the act, Mr. Justice

IMcKenna employed expressions which, when considered, serve as a reminder
that, since 1872, Congress had been acting, intermittently, upon a principle

foreign to Madison's that did not come into application until after the Civil

War. He said: 'Our dual form of government has its perplexities . . . but it

must be kept in mind that we are one people . . . and the powers (granted to

the Federal Government) . . . are adai)ted to be exercised, whether inde-

pendently or concurrently, to promote the general welfare, material and
moral'."

•'The inference is plain, Lotteries, frauds, circulation of obscene literature,

prostitution, narcotic addiction, all were, at first, well within what Madison
had in mind when he commented that the powers reserved to the States ex-

tended to 'all the objects which, in the ordinary course of affairs, concern . . .

the internal order improvement and prosperity of the state'. The trouble was
that it proved, as we became not only one people, but one nation, impossible

for the States, under their own powers, effectually to preserve 'internal order'

in these matters when the facilities of the mails were seen to operate, in one
fashion, and the privileges of interstate commerce, in another, to negate the
efforts of any state to suppress what the people of the nation saw as national

evils. In the judgment of many, these evils were pervasive throughout the
whole nation. There were, moreover. Federal constitutional powers under
which they could be attacked by the enactment of federal criminal legislation.

From time to time, therefore, Congress made use of the powers assigned to

the general government, singly or in combination, 'to promote the general
welfare, material and moral'."

As noted in the foregoing discussion, there is a proper role for the federal

government in this area today—the same role that it has been playing in the
past, when it went after the Mishkins. Ginzburgs, Hamlings, Millers and a
multitude of other national pornographers who have used the federal facilities

and interstate privileges to frustrate state public policy. For this reason. I

would say that nofliing should be done to diminish the federal involvement
which has developed over the years. Our historical experience has shown it

to be absolutely essential a.s an aid to state controls. The need for it today
is beyond question. Further, any investigation of the practical experiences
of federal prosecutors in this area will reveal that such powers have not been
improperly exercised.

Senator ^McClellan has pointed out in his remarks on "The Challenge of A
Modern Federal Criminal Code" (Hearings of February 10, 1971. supra, at
page .32) that the modification to the Code in 1948 was a "revision" rather
than a "refomi". I strongly emphasize that if any tampering is to be done with
the federal provisions on obscenity control today, it should be limited strictly

to "revision" and should not undertake "reform"—certainly not the reform
proposed herein by Proposed Section 1851. As noted in my remarks hereinafter.
we have, in the past ten rears, been spectators to a judicial revolution in the
Hiffh Court in the obscenity area. The mirelenting Black-Douglas "absolutist"
philosophy has almost ^but not quite) wrecked this nation's concept of pnl>]ic
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morals in the sex area. With the demise of the late Justice Black and the
ascendancy ul other members to the bench, we now have hopes of a return
to the state of normaic.v which existed in this nation for most of its first

two hundred years of existence. An opportunity should now be afforded that
Court to stabilize itself. For this tactical reason above, the proposed reform
of iSection 1851 should l)e rejected.

If reform is applied before the condition is permitted to stabilize itself, it

will be impossible to recover the ground lost during the confusion of this

•'silent revolution". What is needed now, more than anything, is an oppor-
tunity to re-establish those grass root moral values which have been rele-

gated to limbo by the amoral attacks attending the Black-Douglas absolutist
onslaught. One major defense attorney in the obscenity area has commented
on television that what was happening here was a social revolution, and that
before any change in government could be accomplished, there must first

occur a change in its moral values. The effect of this type of "reform" on
that development should not be lightly taken. The purposes of those who would
strike down this nation's obscenity laws could not be served better than by
permitting "reform" of any kind to be introduced at this time.

But aside from this practical factor, the reform must be rejected for its

proposed substantive changes in the law in at least two particulars. First, to

write into law the defenses created by ]*roposed Sections 1851 (2) (b) and (c)

would codify several erroneous concepts which have been introduced into legal

argument as a side product of the court revohition noted above. Those mis-
takes would assuredly operate to erode the very foimdations upon which the
nation's obscenity laws are constructed. Secondly, the downgrading of the
federal offense from a felony to a misdemeanor would amount to nothing
less than a national scandal. That course points in a direction which is dia-

metrically opposed to the present needs of the nation in this area. The
national product has become so gross, it is to be expected that adequate pat-

terns for state control will require many states to upgrade the degree of
crime from its present state of misdemeanor to that of felony in order to cope
with "big time operators" now mnvini;- into those areas in full force. Since
the federal controls are, by and large, aimed at those larger scale operations
which cut across state lines, it would be taking a step backward, were the
federal crime to be downgraded to a misdemeanor.

It would be cataclysmic were Congress to adopt legislation of the type
suggested by the National Commission on Reform of Criminal Laws. Believe
me—that would realJii worsen matters. I disagree completely with the general
recommendations of Director Schwartz as it pertains to Section 1851 when he
states in the Hearings of February 10. 1971, supra, at page 106

:

"The National Commission and its Advisory Committee were not a group
of amateurs and theoreticians, but experienced legislators, judges, prosecutors,

private lawyers, and experts in relevant fields. Their work product, as a whole,
is entitled to a presumption of validity . .

."

Quite the contrary, the track record of the "consultant" employed in this area
stamps those recommendations with a pre-strnipfio)) of hrcalUlity. It is at this

point that I must refer this Senate Snl)committee back to my experience as a

member of the Presidential Commission on Obscenity and Pornography.
At pages 7 through 15 of my Commission Dissent of September 30, 1970

(Appendix "A"), I pointed out the Itackstage maneuvering which brought
ACLU members Paul Bender and William Lockhart into absolute control of

the legal thinking of the Presidential Commission and documented the fact

that the ACLTT, whose views they espoused, was committed to an overthrow
of the nation's obscenity laws. Paul Bender is listed at Page VII of the
"Working Papers of the National Commission on Reform of Federal Criminal
Laws", Vol. 2, dated July, 1970, as the "Consultant" on "obscenity controls"

whose legal analysis provided the backbone upon which these proposals were
constructed. As far as I can see, Mr. Bender's Report of May 12, 1969, pub-
lished at page 1203 to 1248 of the Working Papers (supra) is the only treatise

which guided the National Commission on Reform of Federal Criminal Laws
in its work. That report preceded by fourteen months the publication of his

July 7, 1970, preliminary draft of the Legal Panel Report, which rationale

served as the misguiding beacon for the Presidential Commission. That both
his May 12, 1969, report and July 7, 1970, preliminary draft represent a
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pariisan, seif-serviug analysis wliieh grossly distorts the law of this land
lias conclusively been establislied by the United iStates Supreme Court's deci-

sions in U.IS. V. 87 Photographs, Supra, and Reidel v. U.S., /Supra,, decided on
May 3, 1971.

I have submitted herewith as Exhibit 1 for the consideration of this Sub-
committee a copy of Mr. Bender's preliminary draft of July 7, 1970, setting

forth his analysis of the obscenity law. A copy of my reply thereto of August
16, 197U, containing GG specific comments and other counter-analysis of the
problem is also submitted herewith as Exhibit 2. These legal analysis present
dramatically opposed positions. The very foundation of Bender's position was
rested upon his distorted analysis of Stanley i\ Georgia, 394 U.S. 557 (April

7, 1969) and the view that he, Lockhart, and the ACLU held that there was
a constitutional right of consenting adults to deal in obscenity. See Exhibit
2 and my comments therein at : Comment 1, Page 1 ; Comment 5, Page 16

;

C^imment 6. Page 25 ; Comment 7, Page 26 ; Comment 12, Page 35 ; Comment
22, Page 55 ; Comment 35, Page 7U ; Comment 36, Page 71 ; Comment 37, Page
72 ; Comment 42, Page 76 ; Comment 45, Page 82 ; Comment 47, Page 83

;

Comment 58, Page 99, and Comment 61, Page 100.

Representative of our opposite position are my Comments No. 5 at Page 16,

and No. 6 at Page 25 reading

:

COMMENT NO. 5 OF COMMISSIONER KEATING

The above is but one of the numerous references in this report to Stanley v.

Georgia, 394 U.S. 557, 22 L.Ed. 2d 542, 89 S. Ct. 1243 (Apr. 7, 1969) which the
Staff employs in an attempt to justify its elaborate inquiry into an "effects"

study. (See also Comment No. 1.) For example, at page 4, the report states:
"Then, in 1969, in the case of Stanley v. Georgia, the Court threw greatly

into doubt the continuing validity of the fundamental premise of the Roth case
that the dissemination of 'obscene' materials may be prohibited without ref-

erence to First Amendment values, and suggested, instead, the strong constitu-
tional significance of thr question whether such materials are, in fact, socially

harmful". (Our emphasis.)

Their attempted reliance upon Stanley is rash and ill-conceived. An analysis
of that decision, the remarks of the Court Members, and the Court's recent
decision in Gable v. Jenkins. 25 L.Ed. 2d 595 (Apr. 20, 1970), reveals no justi-
fication for such broad conclusions.

In the first place, the majority decision in Stanley specifically stated that the
Roth case and its holdings were not affected by the Stanley decision. At page
551, the Court said

:

"Roth and the cases following that decision are not impaired by today's
holding. As we have said, the States retain broad power to regulate obscenity

;

that power simply does not extend to mere possession by the individual in the
privacy of his own home . . . ." (Our emphasis.)
To support the "Staff position which is to the contrary (i.e. that the Roth

rule has now been altered to suggest that commercial exhibition to consenting
adults has been elevated to a constitutional right) counsel Bender suggests
that the 6-to-3 vote in the Stanley case will lead to that result. Nothing could
be further from the truth for the simplest of legal analysis demonstrates
the contrary proposition. It is well understood and documented that Justices
Harlan and Warren, who were numbered among the majority of six in that
opinion, have repeatedly disavowed anything which resembles that philosophy.
Justice Fortas, also of the majority, is no longer on the bench.

Further, of the remaining three, the author of the opinion. Associate Justice
Thurgood Mar.shall, gave indications during oral arguments before the United
States Supreme Court in Byrne v. Karalexis on x\pril 30, 1970, that he also
entertains no such intendments. . . .

In regard to the Staff's interpretation of Stanley v. Georgia, Bender failed
to indicate any significance in Gahle v. .Jenkins. 25 L.Ed. 2d 59-5. affirmed by
thp Court during the current term (April 20, 1970). Attorney General Ouinn
in his arguments saw otherwise. See Transcript, pages 15-16, where he
said

:

"Attorney Gfnerai Oitinn. 'That success depends on the answer to the
nuestion. "Can nuWio commercial dissemination of pornosrraphy be proscribed
by any state?" Before Stanley v. Georgia, we submit there was no doubt at all
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about this principle. Roth v. U.S., the leading case on this subject, based that
answer on the fact that obscenity is not protected speech within the First
Amendment. We agree with Mr. Justice Marshall that the holding in Stanley
in no way impairs the principle so well enunciated in Roth. In fact, only last
week this Court summarily affirmed in Gable v. Jenkins, No. 1049, on the docket
of the court, a case involving action under a distinguishable statute in the
same jurisdiction as Stanley, distinguishable from the statute in the Stanley
case, but a statute very much like that upheld in the Roth case and very much
like the statute under consideration in the case at bar. The statute upheld Roth
prohibited commercial distribution of pornography. The Massachusetts statute,
Chapter 272, Section 2SA, is of like tenure. It strikes at public dissemination.
This, we submit, does not affect the situation like that present in Stanley v.

Georgia.'
"Associate .Justice. 'Was that case you referred to last week a denial of

"cert" or an affirmance?'
"Attokney Ge-Neral Quinn. "It was a summary affirmance, your Honor.'
"Associate Justice. 'What is the name of the case?'
"Attorney General iJuinn. 'GaUe v. Jenkins, No. 1049. As I recall, I think

there were two justices either abstaining or dissenting, your Honor.' "

Further, the "Staff" analysis of Stanley completely missed the significance
of tlie Wisconsin Supreme Coiirt decision in Wisconsin v. Voshart, 159 N.W. 2d 1
(June 7, 1968). Having overlooked Voshart, they failed to observe that the
Stanley facts actually posed two major questions of law and that but one of
these questions was at issue and resolved l>y the Court's action in Stanley.
Stated as issues, the two questions wore: (1) May a state, within the limits
set by the Federal Constitution, punish as a criminal act the simple possession
of obscene materials (our emphasis) {Stanley v. Georgia issue) and (2) Inde-
pendent of the former consideration, may a state, within federal constitutional
limitations, declare such materials to ))e contrabrand and subject to forfeiture
as against an individuaV s claim to a right of property therein (our emphasis)
{Wisconsin v. Voshart issue.) Only the first issue was answered by the Stanley
decision.

The distinction between these two issues is the difference between (1) a
criminal law motion to suppress such materials as evidence in the criminal
trial, and (2) a motion made at the same time or later, based upon property
rights, to restore the ownership of such property as against a claim of for-

feiture by the state as contraband. See the discussion of Wisconsin v. Voshart
<infra).
The right of government to destroy obscene motion picture films as contra-

band as against the claims of an individual to possession thereof was recently

before the Wisconsin Supreme Court in Statr v. Voshart, 1.59 N.W. 2d 1 (June
7, 1968), on almost identical facts. There, certain motion picture films had
been seized under a search warrant and their possessor charged with two
counts of o]>scenity : (1) intentionally having in his possession obscene motion
picture film (simple possession), and (2) intentionally having in his posses.sion

such film for sale or exhibition (commercial possession). In Voshart, however,
the trial court granted a motifin to suppress the evidence based upon the in-

validity of the search warrant and the criminal complaint against him was
dismissed as to both counts. Following dismissal of the criminal charge, the

defendant filed a motion for return of the obscene motion picture films and
the State moved for destruction of the film as contraband. As here, it was
conceded that the film was obscene. The Wisconsin Supreme Court, in ruling

upon the petitioner's claim to a right of possession, adopted the reasoning of

the Wisconsin trial court, at page 10

:

"It seems very clear to us that when contraband articles ... to which no one

can have n property right, are found in an illegal search, they should not be

returned to the persons from whom they were taken. . .
."

The Wisconsin Supreme Court, in this context, did not recognize any si^perior

right in an individual "to read", "to possess", or to satisfy one's "emotional

needs" with obscene motion picture films. Instead, the court adopted what T

feel is the only course opened in our Judeo-Christian Anglo-Saxon tradition

:

namely, at page 9 :

"Tender its police powers, as a matter of public policv. the Legislature may
decbire to be contraband property that menaces pul)lic health, s.ifety and
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morals. The right to destroy contraband property includes property such as
countei-feit money, diseased cattle, contaminated food, and gambling devices.

We would sustain the right of the Legislature to place obscene materials in

the same category. This is not a case of an innocent article put to an illegal

use. It is as impossible to separate the conceded obscenity from the films as
it would be to separate the contamination from the good or the gambling
from the device. . .

."'

The Stanley decision does not controvert the right of the State of Georgia
to destroy obscene motion picture films as contraband and to regard the same
as not subject to lawful ownership, as did the State of Wisconsin in Voshart.
Nor is there anything flowing from any case law interpreting the Federal Con-
stitution which accords to an individual a property right superior to that of

the community relative to tlie possession of obscene motion picture films.

Since Stanlei/ holds that the rationalization of Roth-Alberts is not impaired,
the films should be subject to forfeiture as contraband, for that opinion was
premised on one fundamental fact— the tilms were, under prevailing consti-

tutional standards, incontrovertably obscene as a matter of law. . . .

COMMENT NO. 6 OF C05I1MISSI0NEK KEATING

The StafE admits that in the years between Roth-Alberts and Stanle,y v.

Georgia there was no question but that there was no need under the law to

consider the actual or potential harmful effects. If then, the Staff evaluation of
Stanley v. Georgia is incorrect, the conclusion becomes inescapable that the
unchecked '"Pied Piper" tune of Counsel Bender and Chairman Loclvhart has
misdirected the funds which were authorized by Congress to solve this na-
tional problem, and that the authorization of the vast expenditures made on
the "'effects" studies constitutes wilful and wanton conduct on the part of the
ACLU leadership which directed this "'bootstrap" operation.
That those foundations were cast in clay was conclusively established by

the U.S. Supreme Court in its recent decisions in U.S. v. 37 Photographs, 402
US 363 (May 3. 1971), and Reidel v. U.S., 402 US 351 (May 3, 1971) holding
no such right to exist. See in particular, Reidel v. U.S. at Page reading:

"In Roth V. United States, 354 U.S. 476 (1957), Roth was convicted under
§1461 for mailing obscene circulars and advertising. The Court aflirmed the
conviction, holding that 'obscenity is not within the area of constitutionally
protected speech or press.' id., at 4S5, and that §1461, 'applied according to

the proper standard for judging obscenity, does not oifend constitutional safe-

guards against convictions based upon protected material, or fail to give men
in acting adequate notice of what is prohibited.' Id., at 492. Roth has not
been overruled. It remains the law in this Court and governs this case. Reidel,

like Roth, was charged with using the mails for the distribution of obscene
material. His conviction, if it occurs and the materials are found in fact to

be obscene, would be no more vulnerable than was Roth's.
"Stanley v. Georgia. 394 U.S. 557 (1969), compels no different result. There,

pornographic films were found in Stanley's home and he was convicted under
Georgia statutes for possessing obscene material. This Coiirt reversed the
conviction, holding that the mere private possession of obscene matter cannot
constitutionally be made a crime. But it neither oveiTuled nor disturbed the
holding in Roth. Indeed, in the Court's view, the constitutionality of proscrib-
ing private possession of obscenity was a matter of first impression in this

Court, a question neither involved nor decided in Roth. The Court m.nde its

point expressly: "Roth and the cases following that decision are not impaired
by today's holding. As we have said, the States retain broad power to regulate
obscenity: that power simply does not extend to mere pos'^ession by the in-

dividual in the privacy of his ot\it, home." Ibid. Nothing in Stanley questioned
the validity of Roth insofar as the distribution of obscene material was con-
cerned. Clearly the Court had no thought of questioning the validity of §1461
as applied to those who. like Reidel, are routinely disseminating obscenity
through the mails and who have no claim, and could make none, about un-
wanted governmental intrusions into the privacy of their home. The Court
considered this sufficiently clear to warrant summary affirmance of the judg-
ment nf the United States T)istrict Court for the Northern District of Georgia
rejecting claims that under Stanley v. Georgia. Georgia's obscenity statute
could not be applied to book sellers. Gahle v. Jenkins, 397 U.S. 592 (1970) ; and
U.S. r. 37 Photographs, reading:
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"The trial court erred in reading Stanley as immunizing from seizure ob-

scene materials possessed at a port of entry for the purpose of importation

for private use. In United States v. Reidel, ante, we have today held that

Congress may constitutionally prevent the mails from being used for distrib-

uting pornography. In this case, neihter Luros nor his putative buyers have
rights which are infringed by the exclusion of obscenity from incoming for-

eign commerce. By the same token, obscene materials may be removed from
the channels of commerce when discovered in the luggage of a returning for-

eign traveler even though intended solely for his private use. That the private

user under Stanley may not be prosecuted for possession of obscenity in his

home does not mean that he is entitled to import it from abroad free from
the power of Congress to exclude noxious articles from commerce. . .

."

The Final Report of the National Commission on Reform of Federal Criminal
Laws was transmitted to Congress on January 7, 1971, some four months
before, and without benefit of, the U.S. Supreme Court decision in .37 Photo-

graphs and Reidel. Those cases establish that Bender's analysis was incorrect

as a matter of law. Tlie defense proposed at Section 1851 (2) (c) reading:
"1851(2)—Defense—It is a defense to a prosecutor under this section that

dissemination was restricted to : . . . (c) dissemination carried on in such a
manner as, in fact, to minimize the risk of exposure to children under eighteen

or to persons who had no effective opportiuiity to choose not to be so ex-

posed. . .
." and the comment thereon in the Hearings of February 10, 1971,

supra, at page 421 reading

:

". . . Bracketed paragraph (c) of sxibsection (2) would afford an additional

defense that would permit dissemination of concededly obscene materials to

adults. This reflects a substantial body of opinion in the Commission that

harmful results from exposure to obscenity have not been demonstrated ; that

the attempt to suppress obscenity infringes on First Amendment and other

constitutional rights, and that federal law enforcement resources are inap-

propriately diverted and wasted in this field."

are the product of the ACLU fallacious leadership and are not a reflection

of what the law is. They are clearly against the national interest.

A second confrontation which developed in the Presidential Commission
between myself and the Consxiltant on Obscenity Controls herein was that

regarding the meaning of the phrase "redeeming social importance". Mr.
Bender contended that the same must prevail as a separate test for obscenity.

It was my position that the law was properly stated in Mr. Justice White's
dissent in A Book Named Fanny Hill v. Attorney General of Massachusetts,

383 US 413 which holds that redeeming social importance is not an independent

test, but is only one of the evidentiary matters to be considered in bearing on

that issue. See Exhibit 2 and my comments thereon at Comment 14. page 37

:

Comment 15, page 38 : Comment 16, page 40 : Comment 18, page 43 : Comment
25, page 58: Comment 54, page 94: and Comment 55, page 96. Representative

of our contrary positions are my comments No. 14. page 37; No. 16, page 40:

and No. 54. page 94. While the differences which existed between us on that

score have not, as yet, been resolved by the High Court, it would be my judg-

ment that that matter will shortly he resolved, and in a manner opposed to

;Mr. Bender's contentions. It would he my judgment that the result reached
will follow the more rational view recorded by Director Schwartz as co-

reporter to the American Law Institute, Model Penal Code when that body
arrived at its draft of the model obscenity legislation in 1956 find 1962. See
"Working Papers'' at page 1211. In rejecting the Bender proposal and leaving

it to "the Courts to continue to evolve the test on a case-by-case basis" (See

Flea rings of February 10, 1971 at page 421) the National Commission on
Reform of Criminal Laws acted wisely.

In view of the critical situation which exists through this nation today in

the ai-ea of public morals, any legal philosophy which would now downgrade
the federal crime from thnt of a felony to a Hass "A" misdemeanor except

where children or rights of privacy ai-e concerned, is to me just more evidence

of our progressive decadence. In his analysis the Consultant chose not to see

what is a nati-^nal problem and whnt is at the heart of this nation's obscenity

problem. See Exhibit 2 and my comments therein at Comment 48, page 84

;

Comment 52, page 91; and Exhibit "B" thereto entitled "A Report on the

T'nited States Supreme Court and Its Recent Decisions in Obscenity Cases".
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As noted above, the balance appears to have been restored in the U.S. Supreme
Court, but we are still in a "crisis" situation. I liave attached liereto at
Appendix "i£,'' an overall analysis of the U.S. Supreme Court involvement in
obscenity cases which was part ol a Brief Atniciis Vuriae on Grove Press, Inc. v.

Anthony B. Flask, Oct. Term 1970, No. 3(i0, carried over to the Oct. Term 1971
as No. 70-1. A copy of that Brief Amicus Curiae is submitted herevrith as Ex-
hibit 3 for the consideration of this Subcommittee. In my opinion that analysis
reflects the true state of the law today and does not permit us the luxury of
downgrading the federal crime to one of a misdemeanor rank.

in this connection, I would refer to Senator Ervin's remarks a little more
than three and one-half years ago in the Hearings before the Committee on
the Judiciary, U.S. Senate, 90th Congress, 2nd Session Part 2 of September
13 and 16, 396.S at page 1317 where he said: See Exhibit 2 at Exhibit A
page 6 therein

:

"I know of no set of decisions that manifest in a more dramatic fashion
how the Warren Court has been doing just exactly what I have been charging
they have Letn doing for years, and which has been accelerated since Mr.
Fortas becanie Associate Justice, and that is, rewriting the Constitution of
the United States. This is well illustrated by the obscenity decisions."

In connection with those iiearings, the members of this Committee had
occasion to reflect on the nature of the contents of obscenity on tlie motion
picture screen. One of the questions asked by some of the senators at that
time was (See enclosure at page 108, footnote 39) "^Vhat was responsible for
rhe great change in the nirjtion iiicture area?" My reply was to add that
segment to the Docximentary reading.

"Justice Brennan applied what he called 'national standards' to hold the
film "The Lovers" not obscene—a motion picture which for the first time was
allowed to depict scenes of sexual intercourse—in this instance, in a bed and
bath between the wife and a casual house guest. A jury and the State of
Ohio, speaking through three of its courts and twelve of its Ohio Justices,

however, had held otherwise."
Realizing the importance of that question to this Senate body, I am filing

with this Subcommittee today another pictorial representation of a different

tyi)e to further inform the members of this body on the progressive erosion in

the motion picture industry today. Appendix "B" attached hereto is an ad-
vertisement from the entertainment page of the Los Angeles Herald-Examiner
of November 1. 1970 showing the film fare on the ptiblic screens of Los Angeles
County at the approximate time my commission dissent was filed (September
30. 1970). Also stibmitted herewith as Exhibit "C" are pictorial continuities on
eight of those films: "Sexual Freedom in Denmark". "History of Blue Movie",
"He and She", "Black Is Beautiful", "Man and Wife", "Erotography", "101
Acts of Love", and "Without A Stitch". Exhibit "D" is a copy of the ad-
vertisement from the Los Angeles Time's entertainment page of May 7. 1971
showing the film fare on the public motion picture screens of Los Angeles
County six months later. An analysis of three of those films. "Un Chant
T)"Amour". "Adultery for Fim and Profit", and "Harlot", in the form of time-
motion studies is attached hereto at Appendix "D" pages 1 through 7 and
.\ppendix "E" pages 1 through 26. The change in content in the above period
is nstoundincr. In this connection it should be noted that the film "T'^n Chant
T>'Amour" analyzed in Appendix "B" pages 1 through 7 is the one and only
film ever specifically held to be obs<^ene by the F S. Supreme Court. See Ap-
pendix "D" at -nnge 1.5. Lnvflnn v. Fnrilivq, 38S FS A^9> (Tune 1966) nfiirming
on the merits the California decision CSee Appendix "D" pages S through 14)
that "Fn Chant D'Amnnr" was hard core pornography under California law.
A weekly Vanety article of February 1972 reporting that both "Harlot" and

'"Adultery for Fun and Profit" have found their way into the neighborhood
thf'nters in New York without effective legal opposition, gives hard evidence
of the present federal nrolilem in this area.
Th" above exnmples are not isolated instances. Four months ago I was the

}ilaintiff in aii action In-ought in the Common Pleas Court of Hamilton County.
<^hin to abnte the Cinema X theater in downtown Cincinnati as a public
nuisance. On the date the action was filed (November 17, 1971) the film fare
being shown was that depi'^ted hereinafter at A.ppendix 7 A-C. Because of the
confusion \\Tought by the U.S. Supreme Court decisions in this area, it took
two months befoi-e the trial would act in this matter.
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In tlie face of the above situation, all of whicli involved tlie manufacturer's
interstate shipments of hard-core materials, it is difficult to reconcile the
National Commission's recommendations that the obscenity statutes be "re-

formed" from a felony status to a misdemeanor status, or that such fare be
accepted on a national basis for exhibition to consenting adults. To pursue
this line of reasoning is to abandon the moral philosophy which vmderlies our
government, expressed in Hoke v. U.S. supra.

It is a tragedy that Bender, Lockhart and tlie ACLU were permitted to
control the Presidential Commission and its expenditure of $1,750,000. It was
my recommendation that a congressional investigation be undertaken of these
proceedings and expenditures (Commission Dissent of September 30, 1970 at
pages 8 and 9) but as yet no action has been taken. The failure to give adequate
coverage to the opposing psychiatric view which solidly supports the aims of
obscenity legislation was intentional. That this (Subcommittee might have some
idea of how the soul of America is being destroyed as this pornographic menace
spreads, I submit herewith Appendix "G", a time-motion study on the film
"The Stewardesses" and the testimony of Dr. Melvin Anchell given in the
Common Pleas Court of Lucas County, Ohio (Toledo) which held that film

to be obscene and a public nuisance under Ohio law.
The federal controls have as one of their primary objectives an assist to

the preservation of internal order within the states of the general welfare,
material and moral by suppressing those evils which are pervasive throughout
the whole nation. See Hearings of February 10, 1971 supra, et 31 where Senator
McClellan expressed it as follows in "The 'One People' Concept

:

"The trouble was that it proved, as we became not only one people, but
one nation, impossible for the States, under their own powers, effectually to
preserve 'internal order in these matters when the facilitis of the mails were
seen to operate, in one fashion, and the privileges of interstate commerce, in
another, to negate the efforts of any state to suppress what the people of the
nation saw as national evils . .

."

viithough it is clear that the primary evil is designated as the "commercial
exploitation of sex" it does not follow from this that only commercial ex-

ploitation frustrates state policy. If this committee will inquire into the
problems which developed in the administration of the postal service after
the capitulation of Thurgood Marshall as Solicitor-General of the United
States in Redmond v. U.S., 384 US 264 (1960), they will find good reason to

reject the formulation of any positive defense such as that set forth in Section
1851 (2) (b) reading:

"1851 (2) Defenses. It is a defense to a prosecution under this section that
dissemination was restricted to (b) Non-commercial dissemination to personal
associates of the actor.

An examination of the authorities quoted in Redmond v. U.S. and the case law
in this area clearly indicates that the defense provided by Section 1851 (2) (b)

was never so broadly defined by federal case law—nor should it be. With
obscenity so rampant throughout the nation, why should this nation's legis-

lative body fashion a rule which will hasten that corruptive process?
I have a great deal of respect for Director Schwartz. His duties as co-

reporter on tlie American Law Institute, Model Penal Code draft of the Model
Obscenity Law have established him as a well-qualified scholar in the obscenity
area. I have many times had occasion to refer to his fine article on that subject
in 63 Columbia Law Review (See Commission Dissent of September 30, 1970
at Exhibit "H" page 12) while his recommendation at page 108 of the Hear-
ings of February 10, 1971 that the Federal government should get out of the
business of policing public morals is well and good, that objective should
not be accomplished in the manner suggested by "Consultant" Bender and the
National Commission herein. I suspect that the heavy responsibilities of Mr.
Schwartz as Director of this monumental reform project has not permitted
him time to provide the leadership which is necessary in the obscenity area
today. His remark that the Federal government should get out of the business
of policing morals was qualified by the statement that the Federal govern-
ment should have authority to prevent exploitation of federally-controlled

facilities to violate state policies and to control large-scale organized crime.

The fact is that both of those latter conditions exist today. Large-scale or-

ganized crime does exist in the obscenity area today and federally controlled
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t'ticilities are being used to violate state policies. It appears to me that had
Mr. Schwartz been given the opportunity and time to examine the true state
of affairs today he would not have gone along with this proposal.

It would be my advice that, rather than de-emphasize the importance of the
Federal government in this area, any legislation which might be considered
would instead, establish the corollary of this, i.e. emphasize the role of the
states in such matters. It would be my suggestion that new legislation, if there
is to be such, should accordingly be along the lines proposed in my Commission
Dissent of September 30, 1970 at page 36. That proposal reads as follows

:

All of the State High Courts, including those which have acquiesced in the
United States Supreme Court decisions (supra) are unanimous in their agree-
ment that the constitutional view espoused by Mr. .Justice Harlan in the Roth
case, and concurred in by Chief .Justice Burger and Associate Justice Black-
niun of the present Court, is the rule of law which should govern in obscenity
cases. It is the codification of this rule of law which I now propose

:

[91st Cong., first sess., S ]

In the Senate of the United States, October— , 1970

^Ir introduced the following Bill: which was read twice and
referred to the Committee on the Judiciary.

A BILL TO amend Title 18 and Title 28 of the United States Code with respect
to the trial and review of actions involved obscenity, and for other purposes

Be it enacted by the Senate and House of Representatives of the United
States of America In Congress Assembled,
THAT (a) Chapter 71, Title IS, United States Code, is amended by adding

at the end thereof the following new section :

Section 1466. Determinations of Fact.
"In any criminal action arising under this chapter or under any other

statute of the L'nited States, except those in which trial by jury has been
waived by both the people and the defendant, determination of the question
whether any article, matter, thing, device, or substance is in fact obscene,
lewd, lascivious, indecent, vile, or filthy shall be made by the jury, without
comment by the Court upon the weight of the evidence relevant to that
question."

(b) The section analysis of that chapter is amended by inserting at the
end thereof the following new item :

"1466. Determinations of Fact."
Section 2(a) Title 28, United States Code, is amended by adding at the end

thereof the following new chapter

:

"Chapter 176

—

st.vte actions invoi.vikg obscenity
"Sec.

"3001. Judicial Review
"§3001. Judicial Review

"In any action, either civil or criminal, arising under any statute of any
State or under any law or any political subdivision of any State involving

(1) the sale, or distribution, or exhibition, or (2) the preparation, possession,
or use for commercial purposes, of any obscene, lewd, lascivious, indecent,

vile, or filthy article, matter, thing, device, or substance ; or the property
rights in any obscene, lewd, lascivious, indecent, vile or filthy article, matter,
thing, device, or sulistance, or in profits arising out of the use of such ma-
terials, no court of the United States shall have jurisdiction :

(a) To stay .such proceedings in the State Court, or
(b) To review, reverse, or set aside a determination made by a court of such

State on the question whether such article, matter, thing, device, or substance,
or the use thereof, is In fact obscene, lewd, lascivious, indecent, vile, or filthy,

and in violation of the public policy of such State regarding public morality,
if such material or its use, when taken as a whole, has been reasonably found
in such State judicial j)rocepdings to treat with sex in a fundamentally offen-

sive manner under rationally established ci-iteria for judging .such material,
such as in any one of the four tests approved by the United States Supreme
Court in the 19.57 Roth-Alberts case or their equivalents."
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(b) The analysis of Title 2S, XJnited States Code, preceding Part I tliereof
is amended by adding at the end thereof tlie following new item :

"176. State Actions Involving Obscenity .... 3001"
(c)The chapter analysis of Part VI, Title 28, United States Code, is amended

by adding at the end thereof the following new item :

"176. State Actions Involving Obscenity .... 3001"
Respectfully submitted,

Charles H. Keating, Jr.

Mr. Clancy. Mr. Chairman, I appear here on behalf of Mr.
Charles H. Keating who. as this committee laiows, was a ^Member
of the Presidential Commission on Obscenity and Pornography and
filed a dissenting report in that matter. I have filed with Mr. Blakey
20 copies of the statement of ISIr. Keating, and I appreciate the
opportunity to make some short comments on its content. I also have
filed with ]\Ir. Blake}^ a single copy of three exhibits, and appendices
A through G, and appendix A through C. I would like the com-
mittee to consider printing in addition to the statement of Mr.
Keating, a print from a Variety article which I will transmit later

and appendix F, which contains an analysis of the obscenity case

law filed in the Flask brief before the U.S. Supreme Court and
appendix G, the testimony of Dr. Anchell. a psychiatrist in an ob-
scenity trial involving the film "The Stewardesses" which took place
in Toledo, Ohio.
Mr. Keating wa,s one of the members of the Presidential Com-

mission on Obscenity and Pornography. When he appeared on that
Commission, a confrontation of opposinji principles took place be-
tween himself and two other counsel, Mr. William Lockhart, the
chairman, and Mr. Paul Bender, the chief counsel, both of whom
are ACLU members. Lockhart and Bender adopted the position that
there was a constitutional, or there soon would be declared the con-
stitutional right of individuals, to deal in pornography so long as

it was not flaunted before the public. They asserted their expectation
that redeeming social importance would become a separate consti-

tutional test for obscenity. Their philoso]>hy was permitted to control
the Commission workings and at the end of 3 years (and $1,750,000
later), there emerged a "runaway" Commission. Contrary to the
findings of Congress, which in creating the law stated that traffic in

obscenity and pornography was a matter of national concern, that
Commission determined that the State and the Federal govern-
ments should, in effect, repeal their laws and treat the matter in a

different manner. Those recommendations were rejected overwhelm-
inglv by the U.S. Senate by a formal resolution.^

The fallaciousness which underlies the legal analysis of Mr. Bender
and Mr. Lockhart has since been explored and thoroughly exposed
in the LT.S. Supreme Court decisions of U.S. v. 37 Photographs.'^
It is with considerable dismay that Mr. Keating now sees that this

same fallacious rationale has entered into and become a part of the

proposed sections in the reform of the obscenity area in the Fed-
eral law.

Mr. Bi.AKEY. INIr. Clancy, you are aware that the materials that

ap]")ear in brackets represent minority positions on the National

iConp. Rec. pp. S. 170n3-S. 17922 (dailv eel. Oct. 1.3, 1370)
= 402 U.S. 363 (1971).
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Commission and tlie material that appears simply in block letters

represents the majority position, I believe that in examining your
statement this distinction was bkirred. "WHiat I am raising with you
is that the central thrust of the Brown Commission was not to

adopt the consenting adults' position of the Lockliart Commission.
Mi\ Clancy. Bracket, paragraph, (c) of subsection (2)—you say

that has not been adopted?
Mr. Blakey. That represented the minority position on the com-

mission. The material that does not appear in brackets represents

the majority position, so the special defense and a lower grading
represents the ininority positioii on the commission.

]Mr. CiAXGY. Then to that extent, the remarks should be modified
to exclude that particular portion.

]Mr. Blakey. Your remarks, please do not misunderstand, ]Mr.

Clancy, are extremely relevant, but they go really to the minority
position on the commission, rather than to the commission itself.

Mr. Claxcy. I understand.
The question was raised by Mr. Schwartz in a statement where

he expressed the thought that the Federal Government should get
out of the morals area. That, in general, is a good statement but
there is a peculiar iiiterest which exists here, and that is as to the
problem which is stated in Hoke v. United States} Sen. ]McClellan,

in his report at part XIV, the "one people" concept, points out what
is a particular problem in the obscenity area. I refer specifically to

that portion which reads, at page 31,

The trouble was that it proved, as we became not only one people, but one
nation, impossible for the States under their own powers effectually to preserve
'"internal order" in these matters when the facilities of the mails were seen
to operate, in one fashion, and the privileges of interstate commerce, in an-
other, to negate the efforts of any State to suppress what the people of the
Xation saw as national evils.

That has particular significance in the defense at paragraph (2)
(h). The recommendation is that section (2) (b) be adopted because
it is a codification of the Redmond rule.- Mr. Keating takes the posi-

tion that, at this particular time, when the law is beginning to

become stabilized because of the ascending of new persons to the
court, that it would be wrong to codify this rule. It would, in effect,

give scandal to the States. I would ask that an inquiry be made
of the Postal Service to uncover tlie real difficulty that the Postal
Service has had over the Redmond rule. The Redmond rule was a
case in which there was a prosecution for the dissemination of ob-
scene material from one individual to another. It was not, however,
a personal matter. It went beyond that. It had been a policy of the

U.S. Attorney's office not to prosecute unless it was a serious matter,
and in this case they did. It reached the United States Supreme
Court and there Solicitor General Tliurgood ^Marshall conceded that
it pliould be rcA-ersed because of the policy.

In my o])inion that corjcession should not have been made in
that case. Immediately thereafter, this case scandalized the whole
Xation. At tliat time there was a real problem in the Postal Service

'^Hohe V. United State.<». 227 U.S. .308 (1013).
2 Redmond v. United States, .384 U.S. 264 (1966).
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concerninc; the indiscriminate dissemination of this type of material
in clubs which appeared across the Nation. It took from the U.S.
Government the opportimity to go after this particular vice. This
vice had been attacked by various State governments but they were
not able to control it eifectively because of the use of the mails and
the fact that they could not reach it procedurally. They could not
obtain jurisdiction over people outside of the State. It was a great
tragedy when the Redwoiid case threw a roadblock in the efforts of
the Federal Postal authorities to stop this type of business in the
mail. I say it would be a tragedy if that rule were codified in the
Code, and that rule were to continue to give scandal in this area.

It gives scandal not only as it relates to personal matters but also

as it relates to the general enforcement of the law. States, looking
at a codification of this type of a rule, would find themselves faced
with a counterpart ai'gument of the Stanley v. Geoi^gia rule.^ When
the law suggests you cannot prosecute an individual, the argument
soon is made to the effect that if you cannot prosecute, the person
must have a constitutional right to do it, which is not the case,

and which was never intended by the law.

I think there is a strong role for the Federal Government in this

area toda}^ for a number of reasons. First, you have the case of
"big business" which is involved in the use of interstate facilities

and the interstate privileges. The prosecutors in the large counties
themselves do not have the money or the means of reaching, through
the judicial process, those individuals that they must get at, in order
to stop interstate trade. For example, they do not have a process
which will reach across State Imes. Assiuning they wanted to get
at some activity it is virtually impossible to get at it, through crim-
inal indictment and extradition. It can be done, but results there are
years and years away-—reaching across State lines is almost im-
possible.

Second, they do not have the resources. There is a combination
of defense attorneys wliich will move into a large jurisdiction such
as New York County or Portland, Ore., to resist any major case
that is brought to prove a point of law. They will bring to bear the
entire weight of the industry against that prosecutor. He in turn,
soon finds himself depleted of funds and unable to meet them ade-
quately in the courtroom. See, here, the Variety article of February 23,
1972, reporting on the New York situation.

Then, too, the individual county prosecutor does not have the
proper overall picture of the problem, whereas I submit the FBI,
the U.S. Attorney, and the Federal prosecutors do. They can ob-
serve what is going on over the entire United States and can pick
and choose as their targets those members of big business who are
doing something which is really deleterious to the State policies

of individual States in the Nation as a whole.
It would be Mr, Keating's suggestion that, if there is to be re-

form in other areas, and apparently the general consensus is that
there is a need for reform, still it should not be in this area. It

"^ Stanley v. Georgia, 394 U.S. 557 (1969).
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slionld be a revision of the type described by Senator McClellan in
liis History of Codification in 1948. where what was nndertaken was
a revision ratlier than a reform. What we have passed through is

nothing short of a silent revolution in the courtroom where the
absolutist philosophies of Black and Douglas, unrelenting in their

attacks, have brought to bear a tremendous resistance against the
moral standards of this Nation. They have succeeded in pulling the
Court apart to a point the Court has never been in agreement on
an^^hing. As a consequence, this great disturbance on the court has
filtered down into the States, and everybody at the State level is

confused.

I think now, with the demise of the late Justice Black and the
ascendency of other persons on the court, that there is going to be
a stability which will place the problem in its proper perspective
and solve it. The court, as a body, should be given an opportunity to

right itself under the law rather than rewrite the law and have the
Court commence anew with an attempt to interpret a new law.

As is stated at page 5, the minority defenses, would actually codify
in the law errors which were not recorded as errors at the time the
proposed Code was submitted to Congress. That was due to the fact

the Code was submitted about 4 months before United States v.

Reidel ^ and United States v. 37 Photographs ^ were decided. Those
cases conclusively established that the position taken by Bender was
an incorrect position. The matter of redeeming social value (which
the reformers did not adopt, leaving the statement of obscenity for
the courts to determine), is still up in the air. Mr. Keating has the
belief that there are sufficient members on the court now to re-

establish, once again, the model penal code version as discussed by
Director Schwartz in his notes as reporter for the draft of the
model penal code section in 1957 and 1962, there Mr. Schwartz points

out that redeeming social importance is only an evidentiary matter,

and is not a separate test for the obscenity determination.

]\Ir. Justice AA'liite in his dissent in the Reidel case very clearly

pointed out his views, and it would appear that his is the swing vote
which will re-establish the law that it is purely an evidentiary
matter.

Mr. Keating has submitted as exhibit 1 the preliminary Presiden-
tial Commission draft of Mr. Bender who was also the consultant
for obscenity controls to the National Coimnission. Exhibit 1 is

submitted with the view in mind to point up the type of legal

reasoning that went into what Mr. Blakey said is tfee minority view.

As exhibit 2, he has filed a copy of his reply point by point, to Mr.
Bender's report July 12, which essentially is the same as contained in
his consultant's report of May 12, 1969, filed at pages 1203 to 1243,

of the working papers.

]Mr. Keating is disturbed that Mr. Bender was the only consultant
on the matter, and that his working papers have been printed with
the working papers of the Commission as a whole. It is Mr. Keating's
view that any effort now that would legislate defenses in this area, or
would codify defenses which have been erroneously absorbed in the

1402 U.S. 351 (1971).
-U.S. V. Thirty-Seven (37) Photographs Cluros, claimant, 402 U.S. 363 (1971).
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administration of the law, would only further enhance the regression
and progressively growing moral erosion which is taking place as a
result of the superabundance of obscenity on the Nation's market.
He has attached hereto as exhibit A a portion, an amicus curiae brief
in the Grove Press, Inc. r. Flask presently before the U.S. Supreme
Cou.rt, which applies the nuisance statute in Ohio which contains a
special application to the exhibition of obscene motion picture films.^

That matter, filed some 18 months ago, has been carried forward
to tiie 1971 October Term and is presently on the calendar and has
a possible chance of being heard by the Court.

It is interesting to note that in the recent decision in State of
Washington v. Rahe? Chief Justice Burger and Justice Rehnquist
remarked tliat the State should take note of the public nuisance
statutes and act accordingly. This is the vehicle which is used and
recommended in the brief amicus curias in Grove Press^ Inc. v. Flack.
For that reason, ]\Ir. Keating would appreciate the committee's con-
sidering printing appendix E insofar as it relates to the history of
experience with obscenity in the U.S. Supreme Court.

I think that the obscenity question is at the veiy heart of some
of the things that are wrong with America today, and would point
out to the revolution which has taken place in the Court as the
cause. I recall tliat Senator Ervin pointed out in his remarks on
September 16, 1968 in the hearings before the Committee of the
Judiciary, 90th Congress

:

I know of no set of decisions tliat manifest in a more dramatic fasliion
liow the Warren Court has been doing: just exactly wliat I have been charg:ing
they have been doing for years, and which has been accelerated since Mr.
Fortas became Associate Justice and, that is, rewriting the Constitution of the
United States. This is well illustrated by the obscenity decisions.

At that time, there were a number of questions which were con-

sidered by the Senators. One of them was the question which was
asked during a presentation to certain Senators as to what it was
that brought this great change in the motion picture area and what
had brought this excessive sexuality to the screen. My reply was to

add that segment to the document reading

:

Justice Brennan applied what he called national standards to hold the
film "The Lovers" not obscene—a motion pictiu-e which for the first time was
allowed to depict scenes of sexual intercourse—in this instance, in a bed and
bath between the wife and a casual house guest. A jury and the State of
Ohio speaking through three of its courts and 12 of its Ohio justices, however,
had held otherwise.

Realizing the importance of that question in the motion picture

area, Mr. Keating lins attached hereto, exhibit B which shows the
daily fare in tlie Los Angeles Herald Examiner of November 1,

1970, showing the films being exhibited on the public scenes of Los
Angeles County at the approximate time he filed his dissent. Also
submitted herewith is exhibit C containing pictorial continuities on
eight of those films being shown in the city on that date. Exhibit D
contains a copy of the advertisement for the Los Angeles Times
entertainm.ent page of May 7, which is 6 months later, showing
three of those films: Un Chant d'Amour, Adultery for Fun and

1 Grove Prefs, Inc. v. Anthony B. Flask, Sup Ct. No. 70-1, pending.
2 State of Washington v. Rahe, Sup. Ct. Doc. No. 70-247, remanded April 20, 1972.
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Profit, and Harlot. Thereafter, in appendix E are shown time-motion

studies on the fihns Adulteiy for Fun and Profit and Harlot.

It should be brought to the attention of this committee, that Un
Chant d'Amour was the film which was before the Senate committee
in September 1968, as the only film ever declared to be obscene by
the modern Supreme Court. On that particular day in May 1971, it

was showing in Los Angeles County despite the ruling of the Court,
together with two other films that are just absolutely astounding in

their content: Adultery for Fun and Profit and Harlot.

Along tliose lines, I would like to send to jSIr. Blakey a Variety
article of February 1972, reporting that films like Adultery for Fim
and Profit and Harlot are currently moving into the neighborhood
theaters in New York without any opposition. This manifests the
real problem in the State-Federal area. The Variety article points
out that the industry has assessed a fee on the exhibitor. I am talking
now about the neighborhood exhibitoi'S, not the main street exJiib-

itors. They have been assessed a fee which is to go into a fund which
is to support the defense of any action brought by the State against
the exhibition of films like ''Adultery for Fun and Profit," and
"Harlot" in the State of New York. It shows how the industry can
bring to bear the weight of the legal talent against the State in
this area.

"Adultery for Fim and Profit" and "Harlot" are clearly hard
core pornography and should be attacked by the Federal Govern-
ment on an interstate shipment basis. It is in this type of legal
action that the Federal Government can bring to bear the weight
of its assistance which is essential for the State attack on such
matters.

The time motion studies for "xVdultery for Fun and Profit" and
"Harlot" are not exceptions. Mr. Keating was a plaintiff in an action
recently filed on November 17, 1971, to abate the theater in Hamilton
County known as the Cinema "X". The film fare, which was showing
there, appears at appendix 7, A through C, which consists of 1900
separate still photographs covering the 2-hour program. I have
asked the members of this committee to take a look at that film
fare to show you the seriousness of the matter—and it took 2 months
before the Ohio Court could even act as to that type of subject
matter.

In summary, Mr. Keating would say that all of these cases, in-

volve the interstate sliipment of ''liard core" materials. It is difficult

to reconcile the National Commission's recommendations that the
Obscenity Statute be reformed, from a felony status to a misde-
meanor status, or that such fare be accepted on a national basis for
exhibition to consenting adults. If the Federal Legislators were to
adopt this line, they would be abandoning the philosophy expressed
in Hoke v. the United States.

Senator Hruska. Well, Mr. Clancy, the 5-minute warning is

sounded.
]Mr. Clancy. Well, I think I can conclude with that. Senator, and

if there are any questions I would be glad to answer them. I would
like to make one other statement, and that is, that I do not agree
with the suggestion of Mr. Schwartz that there should be a de-

57-868—72—pt. 3-B S
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emphasis of the Federal role in the moral area. I do not think it

should be deemphasized as a Federal role. Rather, I think there

should be an emphasis placed on the State role. The suggestion of

My. Keating along those lines would be that appearing at page 28,

which is a codification of the present statement of the law, as viewed
by Justice Harlan, and that is that the Federal Government does

have a role in the hard core area, and the State has a special juris-

diction in the other areas. The Federal Court should not stay out

of it entirely.

Senator Hruska. Well, thank you very much for giving us this

forceful position that favors strengthening our obscenity legisla-

tion. We heard much on the Commission from those who held views
different from you, but your testimony and the statement of your
colleague, ]Mr. Keating, certainly will lend a little more balance to

the record than otherwise would have existed.

But, I have one request for comments from you on this item. Our
present obscenity law is bottomed on sexuality. It seeks to create a

climate in the community that will permit our children to grow up,

able to handle this important human drive. Do you think that it

might be advisable to expand the concept to protect against the

abuse of ^dolence? There is a recent study of HEW, for example,
which indicates in its study of television, that there may be some
difficulties in that area. '\'\niat do you think?
Mr. Claxcy. Well, Senator, my personal belief is that something

should be done. I have within the past week had a discussion along
these lines.

I think that the community groups should extend their attack to

include violence for this reason: I think that there is a common
denominator existing in relation to those forces which want to halt

the effects of violence and those that want to halt the effects of ex-

cessive sexuality on the screen. They also differ in some respects.

For example, you will find the group which is strong against

obscenity, is not so vocal against violence, although they feel the

same way in general. On the other side, those who are strongly
against violence are generally for absolute freedom, in the speech
area, particularly in the area of obscenity.

I might explain this in relation to my experience in the State of

New York. The injunctive device was tested in New York in Kingsley
Boohs V. Brown,^ involving a book known as "Nights of Horror"
which was a sadistic, masochistic type of obscenity. It was not the
blatantly hard core type but it did have sadism and masochism in-

termingled with sex. Generally in the obscenity area, the New York
Court of Appeals is split ?> to 4, or 4 to 3, in one direction or the
other. They have rarely been united in any obscenity opinion, except
that in Kingsley Boohs v. Brown, they were 7 to for supporting
that proposition. Trial Judge Levy said that if ever there should
be a prior restraint imposed against any subject matter, it should
be against this type of material. I believe that result was reached
because the judge had strong feelings against violence, and perhaps
felt strongly against excessive sexuality. I suspect that a number of
judges on the court of appeals, for example. Judge Fuld, felt very

1 Kingsley Books v. Broicn, 354, U.S. 436 (1957).
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strongh', for the same reason—^because of the element of violence in

"Nights of Horror." In a i-ecent case involving a film called "Blue
Movie," Tvhich was blatantly hard core, Judge Fuld would not ban
it or affirm a conviction based upon it. On the other hand in Kingsley
Boohs Inc. V. Brown, when that came before him, he had a different

feeling, and voted with the majority to enjoin the sale of it because

it had sadism and masochism, and the judge has a strong feeling

against violence. In my opinion, there are also differences between
the two groups. Those who oppose excessive sexuality in public have
strong feelings for the family, and the famil}^ unit. They look at

sex as the basis of the family unit, and they are strongly protective

of the family. In the area of violence, those who are against vio-

lence have not so much the strong feeling for family as they do
have a strong feeling for rights of privacy and the rights of the

individual. However, both groups recognize that there are two ef-

fects of excessive violence and excessive sexualit3^ One is the im-
mediate effect on those who would be stimualted to use deranged
sex in sex crimes and who would be induced to commit violence

against the individual. Then there is also the indirect effect, which
Alexander Pope called 'The Monster Vice"—the eroding nature of
the superabundance of vice in society that drags down society. Those
who are concerned in the sexuality area would say, "I am not so

much worried about the immediate effect of this on an individual,

although I know it would effect some, but what I am concerned
most with is that it will tend to erode, that people will become so

accustomed to this type of sexuality that they will lose their respect

for the tj'pe of sexuality which is essential to the family structure.

Turning to the area of violence, those people in general, feel the
same way. They are concerned not so much with the immediate
effects of ^dolence, but at the same time, they recognize, as is shown
through their objections in this violence area, that it does have an
indirect effect on the community, that excessive violence on the screen
is havmg an effect on youth. They cannot see it immediately, but
they know it is there as they observe society perform.
For example, Alexander Pope framed it this way, in his essay on

the ]Monster Vice: "Vice is a monster of so vile a mien, as, to be
liated, needs but to be seen; yet seen too oft, familiar with her face,

we first endure, then pity, then embrace."
If one lives only in the present, it is impossible to perceive the

change. If, however, in any one period in history, one were to look
back to 10, 15, 20 years ago, that person would recognize the effect

through their observation of the erosion. They are recognizing that
now.

Those who oppose violence cannot point to any time in history
when that effect is felt immediately, but looking backward on all

of the violence that has occurred, they can say, "\'Vliy certainly, it

exists in the statistics, I say that here there is a parallel comradier
in the groups which want to stop excessive violence and excessive
sexuality, I think the terms should be kept apart, but I think very
definitely there should be an insertion in the code which would
permit the enjoining of excessive violence and would permit the
prosecution of those people who pander to violence for commercial
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purposes because of the effect that it does have on society as a whole,

carrying that same parallel over from the obscenity area, and the

historical reasons for striking at obscenity

Senator Hruskx\. Well, thank you much. If you have further

thoughts on that, you can expand on them in a supplemental state-

ment, if you wish.

Mr. Clancy. All right. Thank you, Mr. Chairman.
Senator Hrusk... Thank you for appearing.

[From Weekly Variety, February 23, 1972]

Porno on 'Family' Showcase—Exhib-Distrib Defense Fund

(By Addison Verrill)

One of the most remarkable aspects of the hardcore sexpix flood over the

past two years has been the ease and rapidity with which such features as

"Mona" and "Adultery For Fun and Profit' have broken out of their "permis-

sive" midtown bookings to play showcase dates in once-inaccessible class houses
throughout the five boroughs of the New York metropolitan zone. True, such
showcase breaks have not been without trouble and this week exhibitors and
distributors with a major stake in the "adult showcase" track are mulling a

proposed plan for the establishment of a legal defense fund to help end their

"whipping boy" status.

Plan has been proposed by Terry Levene, who first established the adult

showcase in August, 1970 with his Aquarius Releasing's "He and She." Levene
is calling for both exhibs and distribs to jointly participate in the establishment
of a i^lO.OOO minimum defense fund to retain the "best legal taleut for the best

possible defense."
Self-Taxed Defense

Exhibs will be asked to tax themselves 1% of weekly gross receipts matched
by a similar bite from distribs using the track. Contributions to the fund will

cease when it reaches $10,000. Distribs would collect the 1% from the exhibs,

add their own contribution and then forward it to an independent elected ad-
ministrator who would keep the fund in an interest-bearing account until it is

employed for the defense of any distributor or exhibitor. The as-yet-unnamed
administrator is not to be either a distrib or exhib, but someone impartial and
connected in some way with the industry.

Levene is proposing the law firm of Kassner <& Detsky as defense counsel not
only because it is among the foremost in this type of experience, but also be-
cause firm staffs its offices to be open seven days a week until midnight for
quick assistance in latenight police raids, etc.

Exhibitors and distributors asked to participate in the defense fimd include
RKO Stanley-Warner, Loews Theatres, Century Theatres, Brandt Theatres,
Associated Independent Theatres. Cinecom, G&G Theatres, Interboro, United
Artists Theatres, Mahler Films, Distripix, Marvin Films, Aquarius Releasing,
Goldstone Films, Jerand Films and EVI Films, among others.

Costs of Litigation

In the past, legal costs, which could range from $35,000 for a multi theatre
arrest to $500 at an individual situation, have been borne by the distributors.
Lately, exhibitors, who recognize their upped gross capacity with neighborhood
sexpo attractions, have expressed willingness to share the burden, and Levene
reports that until the defense fund is established, most exhibs have agreed to
split any legal costs 50/50 with the distribs.

Levene told Variety last week that since the adult showcase was established
in 1970, "harassment" has been "minimal," and there has never been a convic-
tion on obscenity grounds.
The first "adult showcase" for "He and She" consisted of 12 theatres in the

five boroughs. That number is now up to 17, including four situations which
joined the track over the past six weeks after dropping out of the conventional
first run showcases with "conventional" theatrical fare. Two additional theatres
are expected to join shortly.
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Quality of the houses has also improved since the inception of the track

which now includes such national circuits as Loews, Brandt and RKO Stanley

Warner. Seeing "Mona" in a Loews Theatre might have been considered highly

unlikelv two years ago.

For individual exhibs, the adult showcase has meant a major business boost

in the neigli))orhoods. Houses which used to average grosses in the $1,800 a

week range with standard Hollywood product are now hitting between $3,500

and even $7,500 per week consistently with "Oral Generation" "Adultery" etc.

Though initial pix on the track were marginally porno items like "He and She,"

the real thing has been playing of late. "Fun and Profit" was on the track last

week. "Hot Parts" starts its run today (V>"ed.) and next week will see a pairing

of the grande dame of the porno-queens, Bill Osco's landmark "Mona" and
"Hollywood Blue." Theatres on the track are currently booked through June 21,

with a new feature each week.
Terms are "equitable." according to Levene. meaning generally a sliding scale

arraiiA'-naent as oitposed to the minimum guarantees and "tough floors" often by
the majors with standard showcase product, yet another reason of exhib happi-

ness. Levene and Marvin Friedlander generally administer the track, though
films from a number of distribs play it.

'C'oor Versions

Though occasionally an exhibitor will request a "cool version" of a film, prod-

uct is generally uncut from midtown run, and that means hardcore features.

There are some no-nos, however, in line with what Levene calls "contemporary
community standards." Track will not run scenes of bestiality or child molesta-

tion. Pix must have a storyline as well, so houses are not running the 20-minute
intercourse shorts vvhich prevail in the midtown porno parlors.

Credit for the "minimal harassment" thus far, according to Levene, is attrib-

uted to careful supervision of the houses. Underage patrons are discouraged,
institutional advertising is non-pandering, and theatre fronts are kept non-
salacious.

What has happened with neighborhood porno is that it has begun to attract
coeducational audiences, i.e. "sexual liberation" is bringing the women out along
with the men.
Though local authorities would probably not admit it, a number of exhibitors

report that police on the local precinct level actually welcome the policy shift
in the neighborhoods. In a number of ethnic nabes, houses classed as marginal
grossers with standard action showcase fare were often forced to request police
protection or hire guards to hold down "hooliganism," fights and vandalism
during performances. Audiences for porno attractions in the very same houses
are reported as much more "attentive" to the on-screen action and miich less
likely to create uproars out of sheer boredom. Thiis, paradoxically, they present
less of a problem for local police.

In the Court of Common Pleas of Lucas County, Ohio
No. 71-1900

State of Ohio, ct rel. James M. Schoen, plaintiff

vs.

A Motion Picture Film Entitled "The Stewardess", et al dependents

Be it remembered. That on the hearing of the above-entitled cause, in the
Court of Common Pleas of Lucas County, Ohio, in the September 1971 Term
of said court, before the Honorable Robert V. Franklin, Jr., one of the judges
of said court, the following proceedings were had, to-wit

:

Melvin Anchel having been first duly sworn, as provided by law, was exam-
ined and testified as follows :

Direct Examination

By Mr. Clancy :

Q. Will you give your name, sir?
A. Dr. Melvin Anchell.
Q. Where do you live?
A. 721 South Burlingame in West Los Angeles, California.



1506

Q. What is your present occupation?

A. I'm a physician.

Q. And how long have you been a physician?

A. Over 25 years. About 27, 28 years.

Q. And what formal school education have you had for this profession?

A. Well, following my graduation from tlie University of Maryland under-

graduate school where i received a B.S. in chemistry and a minor in education

I went to the University of Maryland Medical School in Baltimore, and follow-

ing that I interned at the Sinai Hospital in Baltimore.

Then I went into the Army in World War II, and while there I was asked
to take courses at Columbia Neuro Psychiatric Institute. The Service was
having a tremendous amount of psychiatric problems at that time and they

needed to develop a practical application to the problem. Courses were designed

by Columbia which were accredited for one year training. These were acceler-

ated programs compressed into three months, just like medical school at that

time compressed four years into three years. It did not leave anything out but
it just accelerated the prescribed training.

Following the course at Columbia Neuropsychiatric Institute I went into the
practice of medicine in the Service as a psychiatrist at Camp Crowder. Do you
wish me to continue my curriculum?

Q. Yes, sir.

A. Following the release from the Service after World War II I decided that
I wanted to practice medicine as a complete physician because I felt that

Mr. Britz : I'd object to what he felt. Your Honor, it doesn't add to his qual-
ification at all.

The Court : Oh, he may testify.

A. Because I felt that the human being is psychosomatic; that is, cannot be
separated into the mental and physical. Emotional and physical problems are
closely entwined. I took courses at Cornell University in New York giving me
accredited training in internal medicine. Then I went into the practice of med-
icine on a general practice basis.

^Nly practice never deleted psychiatry, and the psychiatry I did throughout my
practice was intensive psychiatry. I was always cognizant of the psychiatric
aspects of patients' problems. Do you wish me to continue?

Q. Yes.
A. After 18 years of practice as a generalist, I moved to California about

eight years ago, where I now limit my practice entirely to psychiatry and in-

ternal medicine.
I'm a member of the American Society of Psychoanalytic Physicians, an

organization based in New York, but national.
I am a member of the American Academy of Psychosomatic Medicine. I am

a member of the Pan-American Medical Association. Somewhat like the A.M.A.
But it includes physicians throughout North and South America. In this par-
ticular organization I'm a diplomate in the section on psychiatry.

I'm a Board certified specialist at this time in the American Board of Family
Practice. This is a new specialty that has developed within the past two years.
I'm a charter member of this organization. I was graded on the basis of psy-
chiatry and internal medicine in passing the examination for this specialty.

Q. What is the nature of your present practice?
A. Fifty percent psychiatry and fifty percent internal medicine.
Q. Have you in the course of the past 25 years wi'itten on subjects involving

human sexuality?
A. I've written quite a large—well, a numlier of articles—on the subject of

human sexuality. Two companies have published books that I have written on
human sexuality. One was called Undcrstandhu/ Your Sexual Needs, wliich was
published in 1968 by Frederick Fell Book Publishers in New York, and the other
is called Sex and Sanitu, which came out in October of this year and is pu))-

lished by Macmillan. Articles I've written have appeared in some medical
journals, some education journals and many (.f the lay journals.

Q. Have you always—also written a book on diet based upon the psychiatric
approach ?

A. Yes. When I moved to Los Angeles my idea was to limit my practice and
have more time for my family and other interests. One of the things I wanted
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to do was write about my clinical experiences in over 25 years of practice, and

I was going to write about three of the primary instinctual problems or instinc-

tual components of the mind ; one was nutrition, the other is sex and the other

is aggressiveness.
I have written two books on these subjects. Two books have been published

on the sexual aspect, one book on the nutritional aspect. The book on diet is,

I would say, 90 percent concerned with the emotional aspect of obesity.

Q. Do you have any involvement at the present time with the motion picture

industry ?

A. Well, I'm on the Board of Directors of the Youth Film Foundation in

Hollywood.
Q. Have you appeared in court on matters relating to human sexuality?

A. Yes, sir.

Q. And where have you so appeared?
A. Well-

Q. Was this as an expert witness?
A. As an expert witness in psychiatry.

Q. Where, in what courts have you appeared?
A. Phoenix, Arizona, the City of Los Angeles, the County of Los Angeles, San

Diego, Cincinnati, Honolulu, San Luis Obispo, California.

Q. Have you finished?

A. Yes, sir.

Q. Do you go to films often?
A. Well, we used to go quite regularly, but in the past

Q. How many have you seen in the past year?
A. In the past year I think we've limited our field

—

Mr. Britz. Your Honor, I'd like to object to the witness using "we" because
I don't know if he's referring to himself or himself and others.

The WiTXESS. My wife and I.

Mr. Britz. Could we restrict the testimony to himself?

By Mr. Clancy :

Q. How many have you seen in the past year ?

A. The past year I guess we—I have, and this is strictly a guess, per-

haps 15, 10 or 15.

Q. Psychiatrically speaking, how does human sexuality function in soci-

ety ; that is, as it relates to the inter-personal relations between men and
women in relation to sex?

A. Well, in human sexuality the sexual instinct has developed a tremendous
amount of aspects that go far beyond the physical limits. In lesser creatures
the entire concept of sex is for procreation, but in human sexuality you
have a mental component that goes along with the physical. This mental
component, which has evolved over the thousands of centuries, is fused
with the physical. The physical sex act in itself is not complete sexuality.
Sex in its physical aspects alone is, as a matter of fact, a frustrating type
of sexuality.

In order for the human sexuality to be expressed properly there must be
a fusion of both mind and body, and the mental component is especially im-
portant in women but it's so in men, too. Does that answer your question?

Q. Yes. Have you seen the motion picture film known as The Stewardesses?
A. Yes, sir, I have.
Q. When did you see it and whei*e ?

A. I saw this picture about two weeks ago. I saw it at a theater called
the "Warren" at 7th and Hill in Los Angeles.

Q. Now. answer yes or no. In your opinion does the dominant theme of
the film The Stewardesses, taken as a whole, appeal to a prurient intere.st in sex,
and when I say prurient interest I mean excessive interest in nudity or sex which
goes substantially beyond customary limits of candor?

A. Yes, sir.

Q. Do you have any opinion as to whether the depiction of The Stewardesses
on the public screen has any social value to those who would go to see it?

A. I don't think it has any social value. I think it's socially degrading
and debasing. Devastating.
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Mr. Clancy. Your Honor, may we have this marked as People—or Plain-

tiffs Proposed Exhibit 1?
The Court. Certainly.

(Plaintiff's Exhibit 1 marked for idenlification by the Reporter.)

By Mr. Clancy :

Q. Dr. Anchell, I show you Plaintiff's Proposed Exhibit 1 for identifica-

tion, consisting of 23 sheets. Would you examine these photographs appearing
on the sheets very closely. Take your time, and then I would like to ask
questions concerning the photographs.

A. Sorry to take so long. I've seen these before, but I want to get a fresh

recollection.

The Court. All right.

A. Yes, sir?

Q. Dr. Anchell, you previously testified that you saw the motion picture film

The Stewardesses at the Warren Theatre two weeks ago.

Directing your attention to Plaintiff's Exhibit 1 for identification, con-

sisting of approximately 1,600 plus photographs, do you recognize those

photographs?
A. Yes, I do.

Q. And do these—would you please tell the Court what you understand
the photographs to be?

A. Well, they seem to be photographs of the sequences of the movie
Stewardesses, The Stewardesses.

Q. Are they a fair and accurate portrayal of the individual scenes tliat

you saw at the Warren Theatre two weeks ago?
A. To the best of my judgment they are.

Q. And do they appear to be in the same sequence at which you saw them
at that theatre and that date?

A. Yes, sir.

Q. Now, directing your attention to your testimony that the dominant
theme appealed to prurient interest, would you explain your testimony insofar
as the appeal to prurient interest insofar as Plaintiff's Exhibit 1 is concerned?

Woiild you take Plaintiff's Exhibit 1 and explain your testimony that the
•dominant theme of The Stewardesses constitutes an appeal to prurient interest?

A. Do you wish me to go page by page or generalize ?

Q. Yes, if you would go through the picture from the beginning.
The Court. Does that have something at the top to hold those films?

Would you set that up, please.

I\Ir. Britz. Your Honor, I have a comment and a motion to make at this

l)oint with regard to this testimony.
It's my understanding that the witness is going to be asked to go through

this exhibit page by page to point out items where he feels prurient interest
and sex is exhibited.
The test that we're talking about here is where the dominant theme of

the v^ork. taken .is a whole, appeals to a prurient interest, and I would object
strenuously to this witness going into item by item pictures in this film and testi-

fying that each of them isolated from anything else is appealing to the prurient
interest.

The Supreme Court test, which I think we're in agreement on, says that
the dominant theme, when taken as a whole, appeals to the prurient interest,

and also this is extremely time consuming and serves very little purpose.
Mr. Clancy. Well, Your Honor, in opposition, the Ohio Supreme Court

has said that the three—that tlie three factors in order to establish obscenity,

the three factors to the test must coalesce, and we are in agreement on
that point.

My question was aimed at the dominant theme, but in explaining the
dominant theme my question was would he explain it in terms of the
coalescing features.

The Court. Objection will be overruled
A. On the first page of the photographs, as I recall it in conjunction

with the sound and the pictures, we see the feet of this lady, whose face
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I don't think was ever revealed, but we see her engaged in what is obviously

sexual intercourse, genital sexual intercourse. She is waiving her feet about

and moaning and making noises that would indicate a sexual relationship on

this particular episode of the film.

Now, the pruriency here is several parts. From a psychological standpoint,

one consideration is that, normally, women do not relieve themselves of

their eroticism by such primitive emotional expressions. A woman must take

into consideration, to fulfill her feminineness, her mental aspects of sexuality

iji the art of loving. Here is a woman who says. "I am coming" in answer
to a knock on the door (a double entendere). The viewer is led to believe

that the woman in this case is almost a rapist, at least this is the impres-

sion one would assume from the pornographer's portrayal of the female

expressing her sexuality. This is not true in real life.

A woman needs a compassionate relationship; she needs an affectionate

relationship. Not at all times do women have orgasms. Throughout this

picture it seems like the women have incessant orgasms one after another,

and this is not true.

The studies of Alfred Kinsey, under whom I studied at Columbia and I

find my clinical findings verify his findings that the average women have

—

we're talking about average women, not normalness—only two orgasms a

month. And this is after she's 25 years of age. We're talking about average,

of course.
The average stewardess in this picture looks to be in her early 20's. All

she was doing throughout the picture was raping every male that came by.

Her behavior and orgastic responses were most unreal and misleading to

the public.

I think many women will be mislead by what they saw there. They will

tend to live up to the representations in the picture. Certainly many men
would try to equate women's sexuality with the male's lust fulfillment in the

picture.

;Mr. Clancy. Pardon me just a moment.
Q. Inviting your attention to sequence 13, which was a girl knocking on

the door, did she call out the name Wendy ?

A. I think she did.

Q. Would you—do you have an opinion as to the particular sequence here,

would you say that the dominant theme of that particular sequence con-
stituted an appeal to prurient interest as you understood if.-'

A. The woman knocking on the door. There is nothing prurient about that.

but what is obviously going on behind the door and what's detaining this
person from answering the door has a prurient nature—the woman in the

room is obviously engaged in sexual intercourse. Which is then depicted
vividly in color and three dimensions during the following scenes. I think
it's quite a prurient episode. Taken all together, the knock on the door and
the in-sistency of getting into the room and the responses she was getting
is pruriency.

Q. Was the version you saw at the Warren Theatre a 3-D presentation?
A. Oh, yes.

Q. And what would be your opinion as to whether or not the depiction
in 3-D is any different than depiction in 2-D?

A. Well, as you know, the person who goes to view a movie like this

—

I'm not talking about the Court's examination of course, viewing the movie
for sociological reasons and whose feelings are restrained normally—I'm
referring to the moviegoer who is paying money to see this for entertain-
ment, these viewers are identifying with the characters. They have to be
living the characters' parts otherwise the movie would bore them to the
point they couldn't sit through it.

They get rid of their own lust feelings to a degree through what they
are seeing represented, and three dimension makes it much more realistic
than 2-D.

Q. Would you please tell to the Court what you mean by lust feelings
in relation to the evolution of human sexuality?

A. Well, as I explained before, Mr. Clancy, human sexuality is not a
phy.sical need alone. The mental component is just as integral n part as
a person's eyes are to the rest of their body. It's all a part of the human
makeup.
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In the thousands of years of human evolution the mental component has
developed an affectionate—a compassionate—component. Two people in love

become united and fuses as in the genital sex act.

Now, this type relationship serves the instinctual purposes of human sex-

uality. The instinctual purposes are three fold in the human. One is pro-

creation. I don't mean to say that every time individuals engage in hetero-

sexual relationships they have a child. Of course, measures can be taken by
birth control pills and other contraceptives or methods to prevent that, but
at least the act itself has the capabilities of producing and fulfilling the
instinctual needs for proci'eation. It can be prevented by human desire, if

necessary.
The second need of the sexual instincts is one of pleasure. This is a very

important life sustaining need. The relaxation, the pleasure that is achieved
from mature sexual intercourse is life sustaining.

The third component of human sexuality is one involving the earliest

instincts of the human being. That is the instinct of loneliness. Only in a
relationship where the man holds the woman high in esteem and with affec-

tion and in which the woman regards her partner in an equal way can the
sex act melt away, so to speak, the loneliness feeling that exists in every person.

If this does not occur in the sex act a series of frustrations build up
which exert themselves as mental tensions. These tensions can lead to

perversity including sadism and masochism with varying degrees of destruc-
tion of self and destruction of society.

Q. You've .spoken of lust feelings, are these lust feelings present in every
individual?

A. Well, as you know, sensual needs are inherent in earliest childhood.
They are inherent in every individual as they are liorn but it must be remembered
only represent a component of the complete human sexuality.

As the child grows and develops sexually, the compassionate component
of sexuality comes forth. This part starts to develop by the age of six to 12.

Compassionate feelings are first developed toward parents. In puberty and
adultliood, lust feelings and compassion are felt for other love objects out-

side the family.
I may add that a pornographic environment can stunt the growth of the

average child. I think, more and more in our society we're seeing compas-
sionateless type of young people who do not demonstrate the affectionate

component of human sexuality. The compassionate need is supplanted with
a greater use of drugs. We see a decided increase of suicide in the younger
generation. This fact may be beside the question. Getting back to your
question, the lust feelings withoiit being in love are primitive sexual displays.

A civilized society demands, and for that matter even primitive society de-
mands, that these raw instincts be modulated. They must be expressed in

the best needs of the individual and in accord with his society.

If he expresses primitive desires only in accord with his own self in-

terests, his own self love—a form of perversion—then the individual is a
threat not only to society but to himself. The frustrations that result from
this type of sexual expression leave a residue of unused affectionate energy.
This unused residue constitutes the fru.strations that I mentioned in a
civilized society physical sex must be controlled, they must be what we
refer to in psychology—sublimated and expressed propei'l.v. Otherwise, the
person reverts back to a type of psychopathic culture : an extreme example,
of course, is the ^lanson family.

:\Ir. Bbitz. What?
The Witness. The Manson family.
Mr. Britz. Oh, the Mansons.

By Mr. Clancy :

Q. Dr. Anchell, what v\'0uld be the effect of a sequence such as the sequence
involving Wendy, and depicted at the start of the Stewardesses, on an
average viewer in a film which was exhibited in a pornographic atmosphere?

A. Well, it has two effects. The first effect I already touched upon, in that
it mislends the viewer, both men and women, and I may say especiall,v

young people. This theater I went to. the two kids ahead of me at the box
office couldn't have been more than 16 or 17 years old.
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Mr. Britz. I'll object to that, Your Honor. There is no indication in this

case of any exposure to minors or juveniles. It's not a part of this case,

and it wasn't at the theatre, and this film was
The CoxjRT. Be sustained.

A. The viewer developes misconceptions that this is the true sexual

nature of woman and of human sexualit.v.

It's not even the true nature of nymphomaniacs, because women in this

movie get some orgastic sexual satisfaction out of their sexual antics. This is

way beyond that of nymphomania. The nymphomaniac is like the alcoholic

who the more he drinks the more he needs; but is never satisfied. The repre-

sentation of Stewardesses as nymphomaniacs misleads the viewing public.

Many men who see this picture think all women normally react like the

sex mad characters in the picture and that if they don't they are being

restrained by social inhibitions or prudishness. It causes many of these men
to degrade women in their relationships with them.

I think it gives the public a terrible misconception what true human
sexual needs are. That's one problem.
The other problem is this. As you mentioned, there is this lust feeling,

this primitive raw sexual instinct within every individual that has to be

expressed in accord with the civilized society and with the individual's

needs.
Now, the things that keeps down this subconscious base mental energy, this

subconscious in lust—especially in the male because his sex is more extroverted

than the woman's—are two forces.

One is the ego, which is the monitor of the mind. Primitive energies of

from the unconscious that would threaten the individual—for instance, if

you didn't like someone and wanted to club them to death the ego would
stop it realizes that this would not be very profitable to the individual, he
would be punished for it. The ego restrains such behavior.
The second thing that helps the mind express these raw energies is the

parental (the mother, father and family) and societal influences. Create the
conscience. The conscience is embodyment of the teaching, the training of
the family in regard to civilized values embodied in the family and the
civilized culture.

Social restraints and family values ai"e taken away in this movie. De-
based sex appears socially acceptable. Primitive feelings find a camaraderie,
a strengthening, and the movie induces the viewer to let himself go in the
manner of the characters.

Well, when the social restraints are taken away the conscience and ego
are not strong enough to hold back unconscious instinctional energies. They
can erupt like a geyser and it's very diflacult to recap them. Some people,
especially males stimulated in this fashion, try to relieve their tensions
resulting from these sexual excitants without proper relationship with the
sexual object and in improper ways. They may even engage in intervaginal
masturbation. They expect women to act accordingly because they see it

portrayed in these movies. They may see a strange woman on the street
and expect that she either act according. These men may develop paranoia
if the woman doesn't reciprocate. Sometimes they actually abuse a woman,
either by rape or other forms of attack. Incidentally, I saw
Mr. Britz. I'm going to have to object to the incidentals. Your Honor.

By Mr. Clancy :

Q. Would you examine the rest of the photographs and in order explain
the various scenes which are depicted in the Stewardesses which you feel
contribute to the—your overall opinion that the dominant theme constitutes
an aifpeal to prurient interest?

A. Yes. sir. On the second page we see the airline pilot, airplane pilot,
who says, as I recall the words. "Send in the new stewardess." Apparently
he had not had an opportunity to exploit sex with her and he was interested
in meeting her for this reason.

So, she comes in and they engage in sexual play involving the genitals

—

although it wasn't shown explicitly at that time—the hand of the pilot was
underneath the mini.skirt of the stewardess who was sitting on his lap
making guttural sounds that were heard throughout the airplane over the
speaker. That was to me a prurient typt- of sex exploitaticm.
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Q. Now, are either of these first two that you have testified to, the one
involving Wendy as she—as her stewardess friend calls upon her prior to

embarking on the flight, or this initial sequence on the plane with the pilot,

is that the treatment of female sexuality in realistic fashion?
A. Of course not because, as I said earlier and let me re-emphasize it,

Wendy was fully anticipating to have an orgasm some how or another.
She had some sailor there that apparently was capable of doing this

for her.

Now, again, the average woman, and remember we're not talking about
normal, because average means the majority, not necessarily what is cor-

rect or incorrect, but the average woman doesn't have an orgasm before 25.

It would appear on one of these sequences she's just as capable of having
an orgasm as her sailor friend, an apparent casual acquaintance of hers.
Maintaining an erection indefinitely is asking a lot of some men. Some of
these men are not capable of sustaining the sex act that long. If they have
an orgasm before the woman and cannot continue, the woman may have
degrees of frustration unless the woman is affectionately in love with her
partner. The vast majority of women do not have orgastic responses with
each sex act. Even if the man is an endurance champion and is able to go
for a long time there is no guarantee the woman will have an orgasm any-
way, you see.

The misconception here is that all women are so sexy they have the same
desire for the sex act as men. In truth, the primitive woman who has no
restraints to lier erotic desires is found only in fiction.

Q. All right. Would you resume your testimony in the sequences after the
involvement of the stewardess with the pilot?

A. Well, there is a continuation, as you see, of the pilot and the stewardess
of this little episode here. Then on the third page there is a setup for what's
going to happen now that they have landed and are about to embark on an
evening in the city.

The page that I'm looking at now, says "Part 4". It shows a girl in some
sort of schizophrenic behavior sitting on the floor nude, as you can see.
The nudity in itself is a form of exhibitionism which prompts the viewing

public to revert to this perversion, an infantile stage of sexual development
noticeable at the age of four, five or six when children delight in running
around the room nude and watching other people undressed.

Q. Do you recall in that particular sequence all of the females were actually
nude?

A. Yes, they were, lait the pictures I'm looking at as I'm going down the
page just show this one woman. I'm coming to that on the fifth page—the
two, three, four, fifth column show the other women coming in nude, and so
we have a display of complete group nudity.

Again, nudity is an infantile form of childhood sensuality. To a degree
the childhood pleasure continues to exist in the adult. It is ancillary excitation
to mature sexual desires which aims to have genital sex with an individual
that one loves. Exhibitionism and voyeurism do not replace the sex act in
sexual relationship between sexually normal human beings. Public sexual dis-
plays invite the viewer to regress, to go back to his early sensual memories
and to bring forth from the imconscious mind those infantile pleasures that
are always retained there. The unconscious memories of the five-year old's
sexual delights. If thi.s regression continues often enough and there are many
individuals who are subjected to this type of pornography who make per-
manent regressions. They relearn to fulfill their sexual needs through watching
nudity and then masturbating. They cease relating normally to a member of
the opposite sex and to the heterosexual relationship. Exhibitionism and
voyeiirism become primary desires.

O. Would you say that this group m_eeting of the female stewardesses in

the nufle state in a group like this, is this normal for female sexuality among
stewardesses?

A. I think the normal individual in sexual exin-ession
Air. Britz. I'll object to the qiiestion related to normal stewardesses and

not to normal women, and T suggest that the witness would have to indicate
his knowledge of normal stewardesses.
The ToxTBT. T think vou're correct.

Mr. CLA?fCY. All right. I'll rephrase the question.
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By I\Ir. Ci-ANCY

:

Q. Is the group meeting of women in the nude normal as to women groups
in geuerai in our society .'

A. iSormally, aii expressions of human sexuality on the physical level are
intimate, private aftairs. Most women have more modesty than this, 'ihis

doesn't mean they have been allected by social inhibitions. As a matter of

fact, some anthropologists dehne tlie diuerence between man and other higher
animals by ihe lact that iiumans wear clothes.

Ihe average normal woman wouiil be inclined not to reveal her body with
such utter indilference—even with women.
There is a normal type of embarassment to this type of display. I dunt

mean to say that that would necessarily mean that all women who appeared
indihereiitiy in showers with other women or did this sort of thing were
abnormal; but it would cause me to be suspect.

Q. Would you reveal—would you continue with your consideration of tiie

sequence in which, as depicted on page four, the lone stewardess returns home
to find her parents not tiiere and the acts that occurred thereafter?

A. Yes. i think this lone SLe\\ardess depicts what we see here, a picture
of perversion, and in her perversity this girl has become psychosexually dis-

torted to the point where she is now using drugs.
As you recall, she says, "I'll take a trip, too," meaning the L.S.D. trip,

and then that fades out. The movie comes back to her later when she is on
her L.S.D. trip. I'm on page live now.

(j. All right. Would you resume your testimony insofar as the other scenes
are involved?

A. Yes, sir. On i)age live Vi'e see another gradual but more discrete buildup
in this movie of another sexual relationship publicly displayed. There are a
number of leading characters shown in this picture. It seems, from here on
in this scene there is a little more culture used—a little more refinement and
Uiaking of an effort to develop some personal relationship with the stewardess
before she is involved. He picks up and makes a date for dinner. One knows
iiowpver, at least T tiiink it's rensonable to assume, that the date is for the
jairiiuse <jf getting into bed.

On page six, or part six it's labeled, we see the continuation of this
wooing. It is a more normal approach to having an affair, if one is going to
consider a one night stand an affair, and I don't see anything prurient on that
jtage. sir.

On part seven we see again the girl coming into the apartment. As tlie

scene progresses the movie goes back to another stewardess who is disrobing
.•ind about to engage in her psychodelic sexual fantasies. Again, many people
who have been perverted revert to drugs in order to conjure up sexual fan-
tasies. These people are really impotent. This girl is about to use drugs to

conjure her sexual lust. We see again nudity expressed without any effort to

cover up and any form of modesty. I think this is prurient, in 3-D, it certainly
provides more reality.

We see this young lady continuing her psychodelic trip. In her sexualized
fantasy trip she engages in sex acts with a stone object which happens to be
carved into the face of a man. It is the base of a lamp with a bulb and lamp
shade. This stone man becomes her lover of the moment, and then the acts
she depicts here are very prurient.

Aside from the caressing which goes on in the beginning, we see the young
woman in the fifth column obviously engaging in what she says is sexual
inlereourse with this inanimate object. She masturbates herself with the
lamp. We see, subliminally reflected here, a picture of an actual hand which
is a part of her psychodelic picture because there was no man in the room.
The producers of this distortion apparently felt it would be sexually more
realistic if a hand were shown gra.sping at the buttocks.
Then on page nine the yotmg lady continues her fantasy of an orgy. We

see her using the stone figure to apparently engage in oral-genital copula-
tion. This actress is not acting normally regarding sensual excitement. She is

acting. I have some movie people who come to me as patients and I know
thfit the producers tell these girls exactly how to grimace and how to act.

Tfs not the experiences of these women—they follow the male producers'
directions on how to act.

One woman complained to me very bitterly
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Mr. Britz. Object to what his piitieiits have told him.

Tlie Court. Sustained.
A. At any rate, the whole sequence from this page nine is most prurient to

the human mind.
g. Now, did the audible portion of the Stewardesses that you saw have

anything that contributed or detracted from the visual effect on the audience?

A. Of" course the whole psychodelic scene has a tendency to desensitize the

mind. It's a very morbid type of interest in sex.

To me tliis was one of the most prurient parts of the film, although it's

hard to say which is worse, cancer of the lung or cancer of the stomach.

Q. Resume your testimony as to the scene depicted on part ten and beyond.

A. On page 10 we are now taken up with the solicitations of the airline

pilot. Here again the pornographers would indicate the women are more
rapist than men, which is not true.

Normal woman needs to express her sexuality in conjunction with com-
passion and affection and esteem. She must feel she is held in high regard

by her lover or else she becomes impotent for the sex act.

Getting back to this picture here. The stewardess is calling the man to make
the date. Then we see scenes of communal type of life that goes on after

dark among the stewardesses which is obviously completely related to sensual

pleasures.
I don't think there is any doubt in anyone's mind, and I must say there

wasn't any in my mind, that miniskirted scene with the young lady shooting

pool with the cue stick and the whole bit had very sensual meanings and
implications.

I don't want to bring in too much of Freudian psychology, but many of

these things represent phallic symbols when shown in this manner.
At any rate, the general atmosphere is one of preliminaries to carnal

sex.

Q. All right. Directing your attention to part 11 and the depictions thereon,

would you explain the manner in which those contributed to your opinion?
A. Yes. Well, here again we see this stewardess, who just started working

for T.S.A. Airlines. She is visiting the pilot that had some love play with her
in the cockpit.

One sees him begin sexual relationships with her. He has intercourse with
her in various positions (which are normal, because hererosexuality is not
contingent on what position is assumed as long as the gentital organs are
properly employed.) It isn't the positions that are abnormal but there is

obvious oral-genital type of interest and a tremendous amount of exhibitionism
and voyeurism that involves not only the actors but those in the audience
identifying with these characters.

In this sequence the man doesn't even know who he is having intercourse

with. As he copulates with the stewardess, one female after another is de-

picted in front of his mind. His eyes are closed and he is just going through
the motions with the girl of the moment.
Now, this is what happens to people who engage in promiscuous sexual acts

with indiscriminate partners and with indiscriminate sex on the physical
level only. They have sexual relationships so indiscriminately the partners
have no value on them. It's a regression to primordial times when there w'as

no need to be in love, or being in love played no part in the sex act. This
pilot apparently has regressed to that level where the sex object involved
makes very little, if any, diff'erence.

He's not even thinking of the girl he is involved with, he is thinking of a
number of previous stewardesses, and I don't feel he has any relationship
with them either besides the actual physical aspects. He is incapable of
affection.

There is, today, in the younger generation a tremendous amount of mys-
ticism which comes about from their sexual behavior. I think it's because
they are
Mr. Britz. I'm going to object to this. This isn't responsive to any question.
The Witness. I'm leading into part 13.

By Mr. Clancy :

Q. Inviting your attention to the audiences IS and over, what is the effect

of such portrayals as that which you have alluded to ; that is, the sexual
contact between the pilot and the stewardess on their first meeting, what
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effect does that—wuulcl that luive ou a viewing audience of individuals IS
and over?

A. Well; it seems to substantiate for tlie viewing audience what the pur-

nographers and the free love sexologists are trying to sell to or foster on the

public, and that is that women have the same unbridled passion for the sex
act as man, and it makes some women feel inferior to feel that they don't

have this behavior. One of the big problems we have, at least 1 have with
patients and 1 know most people in psychiatry have, is the type woman
coming for help because she wonders why she is not having orgasms and
explosive lust every time she has sexual relationships. The false indoctrina-

tions of pornographic influences leads to break up in marriages, it leads to

friction between man and woman, it leads to misconceptions, it leads to a
feeling of inferiority on the part of woman which then makes her experiment
with other false teachings in the hope she will find the anticipated satis-

factions the pornographers claim she should have. This type of thing just

normally does not exist.

It doesn't even—it isn't this way in the nymphomaniac, whom I mentioned
has intercourse like an alcoholic drinks ; she doesn't enjoy it and the more
she engages in sex the more she wants and it doesn't do anything for her
except destroy her.

Q. Is the portrayal of a stewardess on her first meeting with the pilot

—

or the depicted personality that she was in the film of having sexual inter-

course in the first date, in your opinion is that an honest portrayal of female
sexuality in our society today ?

A. It is not an honest portrayal at all. I'm not saying that this doesn't

occur and I don't say it can't occur. I say these pictures are glorifying
more and more debased types of free love relationship. Because of the frus-

trations involved
Mr. Bkitz. I'm going to object to the rest of the answer, Your Honor, he's

answered the question.
The CoTjRT. You may answer, you may complete your answer.
A. Because of the frustrations involved there then becomes a dissatisfaction

between both sexes, so that men may pick up these girls on the first date
but they don't come back to them and they don't remain with them. They
keep seeking other women to satisfy not only their physical desires but their
aftectionate needs that they are longing for. When their affectionate needs
ar not fulfilled then their so-called "love" for these women turns to hate and
they become very sadistic and masochistic not only to the women but to

themselves. This is a sequence that follows psychologically in very clear cut
order. It's been very well defined by such eminent people as Freud and Theodore
Reich and Helene Deutsche. Dr. Deutsche wrote the two volume book. Psy-
chology of Woman, I think is quite accurate. The work of these analysts can
be substantiated clinically. There is nothing new to this. We know what
happens if a person gets pneumonia. What the psychological pathology is just
as in the lung pathology.

Q. All right. Directing your attention to page 12 in the
A. May I say one thing, counsel, please. I didn't mention that they show

a picture here, and it'.s over to the side so I skipped it for the moment, but
it does show a woman masturbating herself.

The Court. What page is that?
The W^iTNESS. It starts on page 12 and goes to 13. This is the woman that

called the pilot, sir. and she wasn't able to get a date with him.
The Court. Oh, yes.

By Mr. Clancy :

Q. That was my next question. Directing your attention to the last column
in page 12 and the scene, that i)articular scene, how did that contribute to
the overall field of the prurient interest?

A. It's all a pruriency and Its all due to perverted love. You see, this type
of sex act. self masturbation, to a degree in a young child five or six or then
in beginning puberty can be normal. It should't be condoned. It shouldn't be
used as a method of developing frequent orgasm. The child should be lead to
make a more mature development.
As a matter of fact, character develops, we know psychologically, from the

suppression of masturbation. This is the way the individual develops his



1516

character. But here you sec an adult engaged in this wanton disregard. Mas-
turbating herself, all she is accomplishing is self love and self excitation.

This is an unliealthy type of ysychosexual development. In the human being
we need to love someone else, we need to project our love. AVe cannot be-

come psychopathic and remain interested only in gratifying our own affec-

tionate and sensual ne^eds. The mature individual, the individual with a con-

science, the individual with compassion has to relate to somebody. He can't

lie in bed and masturbate and fulhll his sexuality.

Q. What would be the effect on the average male in the audience of the
depictions of the nature of the scene you have just testified to?

A. When the male sees a woman doing something like this or involved
with another woman his sex is highly stinuilaled. It was during this type
of scene that someone in the audience couldn't contain themselves in the muvie
I was in and

Mr. Brttz. I'll object to that. Your Honor. Tlie question has to do with
.the average, not the goof ball on the street.

The Court. I think he is showing wliat the effect of the movie can have
on someone, and as it relates to this particular thing he may answer.

A. Well, the individual in public with all restraints withdrawn now, (be-

cause there is nothing as far as I can see that would sink lower into debased
sexuality than what this movie shows from beginning to end every sequence
leads up to another form of perversion) in such an environment, the viewer,
the public, the indivi'luals in the theater loses some of their capacity for
restraining instinctual energies and it comes out in uncontrolled feelings and
sometimes behavior.
For instance, up in the balcony several people were using words allowed

that were dirty, such as "shit," if I may say so in this court for purposes of
truth. Their expressions were in reference to the fact that they were saying
this was great sex and they had done it before. Those were the remarks coming
from some of the audience in the balcony.

Q. Were you in the balcony?
A. No, I was in the orchestra.

Q. Inviting your attention to page 13 in the last column, the sequence, the
scene involving the brunette and the co-pilot and would you explain the con-
tributing nature of that particular scene?

A. There is nothing prurient in the scene. Here the woman again is making
a solicitation of a stranger—well, some person that's near the bar with her

—

to engage in a sex act after having just left another male companion.
Q. What was your understanding of the portrayal as to the room that the

pilot and the brunette resorted to after their initial meeing?
A. Well, that would be an inference, sir, because you can have lieterosexual

relationships in a posterior position, or it could have been sodomy. I don't

know what it was portraying.
If it was sodomy it would have done a tremendous amount of physical

damage to this w^oman to have gone through these gyrations analy. I think
her recttim probably would have been torn very badly, so I assume it was
genital relations.

Q. And what would be the reaction of the average viewer in the audience
to a scene of that nature?

A. Well, here again I don't think the average individual recognizes the
medical limitations of the human genital organs and the human anatomy.
I'm sure some viewers may believe one can engage in such sodomy. Some poor
girl could get hurt if she follows the example in the movie. If it w'ere the
other thing, heterosexuality, they may try to copy this example, too. People
do identify and try to act out what they see in the movie. W^e know this to

lie a sound psychological fact, people copy examples of human l)ehavior de-

picted in the mass media and in books and other areas of the entertainment
media.
Now, if this was a heterosexual act, some girl may try to reproduce the

tremendous erotica depicted. She almost certainly would not feel the antici-

pated pleastvres. I should say she most certainly would not experience them.
I can't take every case in the world, but again we're talking about the normal
woman. She would not be able to respond pleasurably to this type of loveless

carnality.

O. Bid the sovmd track that you lieard. did that register sounds of anguish
or joy or what on the part of the w'oman through this act?
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A. I think taken in context with the whole picture of how it sexually
depicts woman and how they gutturally emphasize their orgastic responses I

would think the sounds depict erotica.

Q. Inviting your attention to the following sequence on part 14 in the last

column involving the two girls, Jo Peters and Kathy Harris, will you explain
how that scene contributed to your overall estimate of the prurient nature of the
film as a whole?

A. This is the begiiming lesbianism scene starting at the bottom of that
page?

Q. Yes, sir.

A. In the last column and goes over to page 15 and it's concluded, I think,

on page 17.

Well, obviously • this is the perversion of lesbianism. I think it again could
mislead some people into trying to find the pleasure that apparently these two
people were finding. >

Q. What is a lesbian relationship?
A. It's a relationship in which the libidinal instincts of an individual are

so limited that if they are projected on another person it must be a mirror
image of herself. If libidinal energy is projected onto a love object there is

not enough love left over in that individital's mind to keep the destructive
instincts in check, and so the only type of individual they can love is an
individual much like themselves.

It's a form of childhood self love, and the acts the lesbians go through
are oral-genital contact, manual manipulation, mutual masturbation or self

masturbation while they're engaging in contact, exhibitionism or voyeurism.
There are variations in how they fulfill their sensual pleasure, but it's a
perverted type of sexual behavior.
Now, it is important to i-eali?.e perversions don't do anybody any good.

There's never been a pervert I've ever seen, treated or read about in the
medical literature who doesn't have a tremendous amount of masochism or
sadism. The reason is that the frustrations from their incomplete sexuality
are converted into self destruction as well as destruction of the love object.

Sometimes there is an actual killing of the love object. Fortunately, in niost

cases the love feeling is able to sufficiently repress this sadistic feeling. Per-
versions are most abnormal. But the point is here that these types of movies
make the abnormal seem nonnal. There hasn't been one normal sexual act
or sexual relationship in this whole movie.
You didn't see one complete relationship, you didn't see one compassionate

relationship. The closest you got to that was the slight wooing of the girl by
taking her out to dinner first. But such a casual relationship leading to a
sadistic, masochistic orgy culminating in a suicide and murder scene can
hardly be considered normal.

Q. What would be the effect on the average viewer in the audience of a
scene such as this lesbanic relationship between the two girls, Jo and Kathy?

A. People have a tendency to try to imitate what their peers show them.
Movies are tremendous triggering mechanisms.

Dr. Lawrence Hattera, at a meeting of the American Psychoanalytic Physi-
cians in New York, stated that

Mr. Britz. I'll object to what Dr. Hattera said.

A. Then I'll state it without Dr. Hattera, if I may.
There are environmental triggering mechanisms that can set off an indi-

vidual into homosexuality—in this case it's lesbianism, homosexuality among
women. Among these triggering mechanisms—and I agree with Dr. Hattera-

—

the most important ones are suggestive homosexual literature, movies and
plays.

This tempts individuals to try to act out what they have experienced in a
very real fashion in the world of make believe. You see, the viewer—and I'm
not talking about a Court under social restraints and restraints of individual
consciences seeing the movie for a social purpose—buying a ticket does so to

be entertained. He relates to these movies he is feeling much of what the
characters depicted are feeling.

This is just the same as if one is involved in more normal types of litera-

ture and movies. If the hero is suffering, the reader is suffering or the viewer
is suffering. If the hero is pleased, you're laughing with the hero. It's an
identification. It's a means of escaping into the fantasy world from the world

57-868—72—pt. 3-B 9
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of reality. But the fantasy world when it's depicted like this so realistically

and when it involves sexuality is not fantasy, it becomes real life and leads

people to accept it as such.

Q. All right. Direccing your attention to the sequence which followed,

that is the heterosexual relationship between the stewardess and the Vietnam
veteran.

A. Well, here again—I beg your pardon. I didn't interpret it as hetero-

sexual, sir.

y. Would you explain? Well, that particular sequence, would you explain

your opinion as to how that contributed to your overall estimate of the

pruriency of the picture?
A. Here again it is another perversion. Here is an oral-genital relationship.

I don't know if you caught it, but this man never took oft: his pants. I think

if you will look at what is labeled here as 1143, 1144, 1145, 1146 and so forth.

I looked at this very closely because of the fact I knew we were going to be
discussing it, and I never saw the pants come off this fellow.

The only thing I ever saw him do was engage in osculatory methods of

sensual pleasure. Oral-genital sex is a very regressed stage of sex. The early

infant gets his sensual pleasures from sucking the bottle, of course, but for

an individual who is now an adult to get his fulfillmezit at this level is a
perversion and it leads to masochistic-sadistic frustrations.

The only thing you see with this man is the constant using of his mouth
all over this woman's body. Then as you recall later on she—if I may point

out to the Court, there was a point here where she was watching him as his

head is in her perineum—yes, it's on page 18. At any rate, she's watching
him as he is involved with mouthing her genital organs.

Now, this is not only perversion but it's physically bad, because the

organisms that are in the vagina certainly are very foreign to the mouth.

One of the things we're seeing more and more today in many perverted youth
and adults—fortunately they're still the minority—is mouth lesions of most
unusual characteristics due to oral-genital sex.

You have to go back to your studies to find out where these new organisms

come from. You find the mouth sores are produced from organisms found in

the secretions in the vagina and from smegma of the penis. These organisms

are most foreign to the mouth. These mouth lesions are due to flaunting

nature, when you go against natural intentions, when you use organs in a

way they're not intended to be used. If you were to use the eyes to scrape

up dirt from the ground, eye tissue is destroyed. When genital organs are

used improperly or if you use mouth organs improperly you're going to cause

illness, and we do see a lot of this.

If you will go on page 18, if it pleases the Court, we see this man, this

Marine engaged in oral-genital relationships. I didn't see him even one time

to try to engage with this girl genitally. He kisses the mouth, he kisses the

breast and then, his head sinks down in her groin. We see her affected by
apparent exquisite erotic feeling. That again I believe is a

Q. You're referring to the photograph on page 19 in the top of the second

column ?

A. Well, there was one where she's actually looking down upon him as his

head is sunk into her perineum.

Q. Is that photograph 1309?
A. Yes.
Q. Is that—are you familiar vsdth the term cunnilingus?

A. Cunnilingus.

Q. Cimnilingus, what is that ?

A. That is where the male partner uses his mouth on the female's genital

organs.
Q. And did yoti understand the scene to be depicted at that point to be

the act of cunnilingus?
A. It would be my impression that would be what is involved here, although

the picture doesn't show the actual act.

Q. All right. Directing your attention to the following sequence involving

the advertising aide. Colin, and the stewardess. Semantha, depicted on part

19, would you explain how that particular sequence—and what occurs there-

after, how that contributed to the overall—your overall opinion of pruriency?

A. Well, of course this was the finale to the show, I think, and another

form of perversion, the sadomasochist.
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Here is a man who wined and dined the woman, has every opportunity to

develop a companionable relationship with her. However, because of his

perversion, when he goes to bed with her when she finally gives herself to

him—of course, the pornographers would have you believe he gave himself to

her—he abuses this woman terribly.

As you recall, when its all over and she gets out of bed her face is just

one mass of bruises. In his sexual relationship with the heroine he brutally

hurts her.

Now, you know, engaging in the sex act doesn't necessarily mean you're

going to engage in mature—in a mature sex act. Again I use the word inter-

vaginal masturbation for people that engage in the type of sex act shown in

this movie. They're just using the vagina as a receptacle for sperm. But
this man's real pleasure apparently came from his harming this girl. She

herself was a masochist. She stood there stoically, as you recall, without

showing, evoking any emotion as far as passion is concerned, occasionally ex-

pressing pain. She had to be a masochist to subject herself to the physical

sexual abuses.
Q. What would you term the human sexuality which was depicted by the

female and male in that particular sequence?
A. This is a form of sadistic, masochistic sexual orgy that involved male

orgasm perhaps through genital excitations.

Q. What would be the effect on the average viewing audience of this par-

ticular scene or scene of this nature?
A. Well, again I think this scene ties in with the whole movie, and its

effect is the same as all the picture's effects. It leads the viewer to believe

the purpose of human sexuality is to have an orgasm by whatever means
you can have it, and this is what's been portrayed throughout this picture.

I may say, as I mentioned earlier, that all perversions are attenuated with
their sadistic, masochistic components.
Here again we see that this sadist, masochist component pure and simple.

Instead of killing themselves gradually they killed themselves by murder
and suicide.

Some sadist, masochists do it by alcohol, drugs or general degradation of
their physical and mental being.

The last scene in the picture, of course, shows their airplane taking off

and you're lead to believe the next round of sexual debasements will begin that
night.

Q. Dr. Anchell, do motion picture films like The Stewardesses have a
notable influence on society patterns and values?

A. Yes, sir, and if I may just expand the subject for the purpose of being
truthful with the Court, every individual's activity has an effect on society.

It's as the author said in For Whom the Bells Toll to the effect that each
man's pain is the next man's pain.

Each man's suffering affects the next person, and when people in our
society are perverted it affects society as a whole. When the culture becomes
predominantly perversed there is no room left for the mature individual.

Q. Well, in the 25 years of your experience, have you noticed any increase
or decrease in the amount of adult, juvenile perversion in sexual sexuality?

A. In my own
Mr. Britz. I'll object to that, Your Honor, I don't think that's within the

scope of our inquiry here.

The Court. I think it has to be related to the film. The objection will be
sustained.

By Mr. Clancy :

Q. From yonr practice, Doctor, in the 25 years, have you noticed any influence

of movies such as this upon your patients?
A. Yes. I have. sir.

Q. Would you explain that to the Court?
A. Well, again I think these movies have a very definite effect upon the

population at large as well as my patients, who represent every day people
really. But aside from my observation of patients, I observe, too, the effect

on the environment, and the effect is, as T mentioned,
Mr. Britz. I'll object. He answered the question and now he's moving on to

a new area, the environment. Your Honor.
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Mr. Clancy. It's all part of the one answer, Your Honor.
Mr. Britz. The question has to do with his patients.

The Witness. The effect on my patient is

The Court. I think he's gone beyond that and said that his observations
have been that his patients reflect the attitude generally of society.

The Witness. My patients are not abnormal people in the sense they're in
mental institutions or limited to psychotics, they're every day people.
The Court. You may answer.
A. Thank you. I find that this type motion picture is leading to more and

more perversity. I'm finding it's leading to more and more impotence in young
people, to more and more drug abuse, more and more criminal-antisocial be-

Jiavior and in general to a more and more psychopathic environment.
Q. Do movies fulfill a basic human need of the society—the individuals in

society ?

A. Very definitely. It's just as essential to have plays and movies providing
a fantasy world that we can escape in as it is to have food. As a matter of

fact even primitive man drew pictures on the wall and told stories. Story-

telling is as old as biblical times. In all ages man needs escapes from the
harsh realities of the actual world of reality. He gets relief from these ten-

sions through the fantasy world of movies, books, etc. It's absolutely essential

that the people who produce these pictures should provide for normal people
and not provide for perverts alone.

Q. Is a monogamous sexual relationship in a—is it innate to mankind
today?

A. It is one of the most highly developed instincts in the human being.

For that matter, it's a very highly developed instinct in most organized ani-

mals ; birds and many mammals are also monogamous, but in man it is

especially essential. Even in nations where their Sultans have many women
there's always the favored wife, the Sheherazade who becomes the Sultan's

favorite. In the biblical story, for example, Solomon, was known for his hun-

dreds of wives, but at the same time it was the Queen of Sheba for whom
he wrote the Song of Songs, considered one of the most beautiful love poems
in the world.

It's always that favorite wife, this need to find the better half, the other

half of yourself that relieves lon.eliness that fulfills the sexual nature of humans.
It can only be achieved in a monogamous relationship.

May I say that some of my patients, who have been brainwashed by what
they're seeing in the contemporary entertainment media and, too, by some
sociologists, psychologists and, if you will, without meaning to be disrespect-

ful to my colleagues, some "go-go" psychiatrists advocating promiscuous rela-

tionshios, have and do engage in promiscuous sex, but they're monogamous
at least during each affair. They do not change partners when they're really

in love. The changing partner scene, of course, is probably the epitome of per-

version. Monogamy is one instinct that man has not outgrown. It is more
and more needed, because as the affectionate component of human sexuality,

as the compassionate nature of man develops, it separates man most farthest

from the beast. Monogamous relationships provide the most profound expres-

sions of love.

Q. In your opinion, do the sexual films like—do films and the sex scenes

in The Stewardesses affect the monogamous social values?

A. Why certainly, it would lead you to believe that promiscuity is normal.

There is no monogamy shown in the movie.

Q. Doctor, in your book you refer to a disease as psychological venereal

ilisease. Would you explain that and whether or not The Stewardesses is a

type of motion picture film which would be—would have the tendency to spread

that disease?
A. Well, by psychological venereal disease, I mean a mental disease due to

abuse of the sexual instinct.

Now, we're all concerned about physical V.D., gonorrhea and syphilis and so

forth. A great deal of money is spent on trying to correct this problem which
is due to sexual debasements to a great extent. But what is not generally

recognized is that these abuses, these sexual relationships that are associated

with physical V.D. also causes mental V.D. of psychosexual nature.

Q. Doctor, independent of the viewing audience, would the knowledge that

the film The Stewardesses was playing in a neighborhood have a deleterious

effect on the psyche of minors and over
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A. Yes, it would, because, you see, a minor lias one aspiration, he's trying to

become an adult. This is the greatest drive for a young person. The way he
becomes an adult is to reproduce what the adult does. He plays the games
the adult does and follows the adults' mannerisms. Of course, these movies
show that adults play the game of adultery and perversion and promiscuity.
This doesn't mean young people are lacking in discrimination. They're quite

aware of what's going on. But if these are pictures limited to adults then to

become an adult and do what adults do they struggle even harder to become
involved in these activities that older people.

Q. Would you say that such tilms as The Stewardesses contribute to the
generation gap, limiting your question—your answer to your previous state-

ment that this type of audience would not see it but would know it was in

the community"?
A. It would be a very contributing factor for this reason, when you talk

about generation gap the older person, although he may regress in his sexual
life, he still has a frame of reference. He still has values that you and I

—

let's say 30. 40 year olds or whatever. Well, you could be ten for that matter,
but most of our generation did have family, religious and social values with
which to produce a conscience. Most of our generation, of course, not all, did
not have the amount of exposure to promiscuity, perversion and pornography
that the younger generation is exposed to and indulges in today.
Now, when a girl or boy begins to have sexual relationships in puberty,

13 and 14, there is an interruption to the development of psychological needs
for both the male or female. One such need is the need to idolize the love
object. Premature sexual experiences relegates sex to simply a physical phe-
nomena without the need for being in love. This is very devastating' to the
development of the harmonious feminine woman. It interferes, too with the
motherhood needs. The promiscuous female is frustrated. Her disrupted
feminine psychology causes continuous unhappiness. Although the boy's sex
desires are more extroverted he, too, needs idolization of his love object and
the feeling of being wanted and being cared for by his companion. Fulfill-

ment of direct physical sex aims doesn't allow young people an opportunity to

develop the normal psychology associated with the art of loving. Premature
and perverted sex produces psychopaths. In my opinion the court needs to be
helpful here just like they would be in traffic laws.

IMr. Clancy. We have no further questions, Your Honor.
The Court. Take a ten minute recess and we'll proceed with the cross

examination.
(Recess taken.)
The Court. Proceed with the cross examination.

CROSS EXAMINATION

By Mr. Britz :

Q. Dr. Anchell, apparently you feel the mass media are doing a disservice
to the American people at the present time, is that correct?

A. No, sir. I said that there is part of the mass media that is involved
in this type of portrayal of human sexuality, and I might add excessive
violence, that are doing a disservice.

Q. Violence as well?
A. Excessive violence.

Q. And which mass media do you refer to?
A. Well, we see more and more of the entertainment media, the movies,

books, television responsible. Of course, the sexual problems, the psychosexual
problems that are shown on television haven't reached this degree shown in
the cinema, at this time.

Q. Yon feel it's leading in that direction?
A. I think they're making advancements toward that direction.

Q. And, of course, these are—this is a media that's shown into the home
wiHimit any restrictions as to who sees it?

A. Yes.
Q. So that if television were to be dilatory, as dilatorious as the movies

its effect might even be greater because of the larger number of viewers?
A. Yes. it would destroy family structure. It also would destroy religion.

No structured religion or family—unless one thinks of wierd religions that
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some of my hippie patients have developed, or families such as the Manson
horde—will condone pubUc sexuality or perversion.

Q. What direction do you see television going in this regard?
A. Well, I see the television taking their cue from the movies. It seems

to be coming more and more oriented to direct display of human sexuality in
its tihysical aspects and perversities,

Q. You feel that's bad V

A. Ifs not a question of bad, sir. I'm not a moralist, nor am I a theologian.
I'm simply stating ifs not conductive to normal life. If something helps life
I'm for it. If something destroys life I'm against it, and I see this type of
sexual debasement as destructive to life and, therefore, I'm not for it.

Its not a question of good or bad. I am not testifying as an expert in
theological matters. I do think, however, there is an instinctual morality that
goes hand in hand with normal sexual instincts.

Q. Then do you see a trend in television today which is debasing normal
human relationships?

A. Well, it seems to me that the television is beginning to do the things
that I just mentioned.

Q. And you feel they should be stopped?
A. I hope they don't continue to progress.
Q. I take it you feel the movies that you object to should be stopped

also?
A. These movies should definitely be stopped.
Q. Well, the
A. The type I'm testifying on today.
Q. Well, you're only testifying today as far as The Stewardesses so far.
A. Well, that's one I say should be
Q. You feel it should be stopped ?

A. I feel that some restraints should be made on this sexual—the exploita-
tion of sexual debasement.

Q. I assume that this isn't the only objectionable film that is playing in
America today?

A. Well, I presume you are right.

Q. There are a great number of them, are there not?
A. I think so.

Q. Films that you would find objectionable?

A. Not personally but from the psychological standpoint, yes.

Q. All right. For the same reasons that you have given testimony about
today?

A. Yes, sir.

Q. And some of those movies are showing in so-called skin houses, are they
not?

A. Well, I'm really not too familiar with what you mean by skin houses,
because even the more elaborate theatres nowadays are showing these X
rated films.

Q. In fact, there are films that are rated G and R that you object to, isn't

that correct?
A. There are films that—the public has become callous to these ratings and

are beginning to accept more and more open sexual depictions on the basis

they're protected by these ratings, and these ratings are simply set up by
movie industry experts who put their stamp of approval on it. Since I have
had some li<"tle association with the movie industry I know that ratings can
be changed if it so behooves the exhibitioner or the distributor of the movies.
In answer to :r'our question there is much in today's G movie that does show
open sexual acts.

Q. And those movies to that extent would be as objectionable as the movie
you're testifying about to that extent, would they not?

A. As I said before, a little bit of cancer, to me, doesn't make a person
healthv simply because the rest of his organs are all right.

Q. But vour opinion is todny that there are G movies showing in the United
Statps today that are objectionable for the reasons you've stated and which
should be banned?

A. T didn't say that. sir.

O. Well, isn't that the gist of what you're telling us?
A. Every scene in the G movies that show open sexual acts, whether you

show tbpm in theatres, television or in the back alley are still a debasement
of the sexual instinct.
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Q. And those are movies that children can go to, aren't they?
A. Yes, many children go to them.
Q. All right, and those are movies that have ratings other than X?
A. As I said, they're seliimposed ratings by the movie industry.

Q. Well, do you feel that such movies should be suppressed ?

A. No, I don't feel movies should be suppressed on a censorship basis.

Q. Do you feel they should be
A. However, I do feel that it's the obligation of the court to license movies.

Q. Of the court"?

A. Or of some part of society. I am not a legislator and I'm not a lawyer,
but I do feel that when the industry or the entertainment media or anyone
else, causes a destruction of human sexual instincts, the most important life

sustaining instinct of the human being, and when they do this without regard
for others but simply for self advantage, in some way these purveyors of

pornography should be controlled.

Now, I don't know how, nor do I propose to tell the Court how. But I do
know destroying human sexuality is detrimental to the individual and the
society of which he is a part.

Q. That they're detrimental psychologically?
A. Yes.
Q. And I assume you would recommend to the Court that it suppress this

particular movie?
A. This movie I feel is very devastating to the individual seeing it, and to

society, and if it's the Court's prerogative to suppress it then I assume they
will do what they have to.

Q. And what about these R rated movies that you mentioned that had these

scenes that you found objectionable, do you feel that those should be sup-
pressed in like manner?

A. Sir, I've answered before that it doesn't make any difference what vehicle
you use, when you're involved with obscenity and pornographic scenes publicly
whether it's R, X, Y or Z it's still the same thing.

Q. Well, then, what is your answer, yes?
A. Mr. answer is psychologically these public displays have the same

effect.

Q. And should be suppressed in the same manner?
A. I'm not a lawyer and I'm not here as an expert in that respect. I don't

know what legislative action shoud be taken. I'm saying psychologically they're
harmful and that's my testimony.

Q. You indicate that you feel the Court should suppress the Stewardesses,
did you not?

A. I feel that this movie is devastating to the viewer and society. Now, what
action the Court takes I will leave to them.

Q. And then you'd make the same statement about certain R movies?
A. There's certain R movies that have just as much debasement in it as far

as the actual depiction of open sexual acts and perverted sexual acts.

Q. Would you include Butch Cassidy and the Sundance Kid among these?
A. Butch Cassidy happens to be a movie about train robberies throughout

which there happens to be one scene after another, of bordello affairs. There
is a rape scene and scenes of sexual acts. I think when children go see this

it's very harmful.
Q. And you feel that movie has the same objectionable qualities, perhaps

not as much in degree, as the Stewardesses?
A. Well, again it's a matter of degree. The degree of The Stewardesses is

overwhelming, however.
Butch Cassidy and the Sundance Kid I didn't say should be suppressed and

T didn't say there should be legislation. I'm saying psychologically parts are
harmful to the viewer, especially to immature minds.

Q. And DnrMng Lilly also?
A. Darling Lilly has a bedroom scene in which there is actual depiction of a

sex act in bed. There is another scene in which the nude heroine slaps the hero
in the fice while she's taking a shower becnuse he calls her a virein.

T think that children who are bronght into these "G" movies and see these
scenes and attitudes are lead to believe that beinsr a virgin is somthing bad
and that chastity is no longer a virtue. To that extent psychologically I think
they're harmful.
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Q. And what rating did Darling Lilly have?
A. G.
Q. Meaning?
A. By the movie industry.
Q. What is G?
A. G means—well, in Los Angeles—Darling Lilly, the kids would come free

if accompanied by parents.

Q. And what about Butch Cassidy and the Sundance Kid?
A. G.P.
Q. Now, we have a lot of movies that are X rated, is that not right?
A. I don't know how many there are, but it seems to me that the news-

papers are replete with advertisements for them. At least, in my area. I don't
know how it is here.

Q. And do you feel that these X rated movies are harmful to the public
psyche?

A. In the manner in which I testified I do.

Q. All right, and should be suppressed?
A. Again, sir. I don't know how to do this. I don't mean to be Solomon and

have all the answers. I'm just telling you psychologically they're devastating
to society and to the family structure. The family structure cannot exist in
such an environment. I hope the Court will find an answer.

Q. Now, you realize, do you not, that there is a very respectable body of
psychiatric opinion which completely disagrees with those statements?

A. I realize that there is a very respectable body of psychiatrists who dis-

agree, and I realize there is an even more respectable body—and by more I

mean more in number—who disagrees with that body that you're referring
to.

Q. Are you acquainted with the report of the President's Commission on
obscenity and pornography ?

A. I happened to write a critique for one of the members and I was ques-
tioned by other members concerning my findings.

Q. And which member did you write the critique for?
A. One was Father Hill, one was I\Ir. Keating, and I was also asked to

write a critique by the psychiatrist—the only psychiatrist, I believe, on the
Commission—a psychiatrist who is at the University of North Carolina.

Q. And, of course, ]\Ir. Keating is the one who filed the dissenting opinion
to this?

A. Mr. Linder was on the majority board and Father Hill was on the dis-

senting side. So was INIr. Keating.
Q. But you are familiar with this report?
A. Yes, I am.
Q. All right. Are you familiar with this statement in it, that research

designed to clarify the question has found no evidence to date that exposure
to explicit sexual materials plays a significant role in the causation of de-
linquent or criminal behavior among youths or adults?

A. I'm familiar with that.

Q. Do you agree with it?

The CouKT. What page?
Mr. Britz. I'm reading from page 32 of the New York Times book Bantam

book issue.

By Mr. Britz :

Q. You say that's erroneous?
A. I say that's an inference that the Commission drew from its investiga-

tion, which to be quite honest with you, I think a vast number of psychiatrists
and professionals would feel to be an inane study. For example, to reach their
conclusion the commission provided erotic material. By measuring the amount
of semen excreted in the cups they attempted to determine the effects of
erotica. They concluded that obscenity and pornography cause no harm.

Q. Well, let's ask the basic question. Do you disagree fundamentally with
the conclusions of the President's Commission on obscenity and pornography?

A. I think the vast majority of psychiatrists, professional people through-
out the world disagree with it.

Q. That was not my question, please.
A. That is my
Q. Just answer my question. Do you disagree with the findings of this

Commission?
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A. My honest answer is I agree with the vast majority of professional
people throughout the world who hnd this erroneous.

Mr. Bkitz. I'm going to have to ask the Court to demand that the witness
answer the question.
The Court. I assume that's his answer to the question.

By Mr. Britz :

Q. You disagree with this?

A. Yes.
Q. All right. You know that the Commission found that, "The Commission

cannot conclude that exposure to erotica material is a factor in the causation
of sex crime or sex delinquency'"/

A. I've also testified, sir, that the method used by the Commission was to
rely on their staff findings, and their staff consisted of not one physician. It

consisted of inane studies such as measuring the erections of individuals
exposed to erotica and concluding that erotica did cause social or individual
harm.
That is no way to study human behavior or sexual behavior. Sex cannot be

studied in a laboratory.
The JNIasters and Johnson studies put people into a room and the scholars

took pictures of them while the subjects engaged in sexual antics. That is

no way to study sex or human emotion. No normal person could subject him-
self to such exhibitionism and voyeurism. They would become impotent under
the circumstances. The inferences drawn from the sex academician's statistical-

questionnaires in my judgment and judgment of the vast majority of people and
professionals throughout the world is entirely fallacious.

Q. Did you put these comments in your critique of this report?
A. No, I didn't.

Q. Y\'hy not?
A. Weil, I didn't put all of them in.

Q. Ai"e you familiar with the finding of the Commission that the conclu-
sions-—that for America the relationship between the availability of erotica
and clianges in sex crime rates neither jn-oves nor disproves the possibility that
the availability of erotica leads to crime?

A. If I may give a truthful answer, sir

Mr. Clancy. Page ?

Mr. Beitz. 32.

Q. Do you agree or disagree with that?
A. I'm familiar with that, but I'm also familiar with one thing I think

throws a lot of light on your question.

Q, Do you agree with it or don't you?
A. That erotica does not cause crime?
Q. No, the statement was that there is insubstantial proof that it does either,

causes it or doe.sn't cause it?

A. I disagree with it.

Q. You disagree with that statement, all right.

A. If I can give the Court some further
Q. You'll have an opportunity to on i"edirect.

Are you familiar with its finding that the massive overall increases in sex
crimes that have been alleged do not seem to have occurred?

A. I am familiar with what you ai-e reading.

Q. All right.

A. And T continue to disagree with that, but what I'm saying

Q. You disagree with it?

A. I disagree with it.

Q. That's your testimony?
A. That's my testimony.
Q. And do you know this Commission report finds that In fact it reflects

the viewpoint of the majority of psychiatrists and psychologists in the United
States?

A. In a meeting held at the U.N., where 8.5 nations attended, the profes-

sional people from 85 nations, including the United States, the consensus of

opinion of the vast majority were am.azed by these findings and by the attitude
of Americnn representatives. The foreign delegates concluded, according to Dr.
Le.Tohn. who attended the meeting, that the Americans' delegates condoning
this sort of thing is due to this country's greed for making money from the
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debased elements of human nature. This happens to be the conclusion of 85
countries I think represent the majority people of the world.

Q. And is that your conclusion as to the motivation of the American psy-
chiatrists that agree witli this report?

A. No, I don't. I know that in any organization, whether it be law or
medicine, that frequently the conclusions happen to represent social pressures
and the pressures of the leaders, and this is particularly true in medicine.

Q. And you feel that the majority vieui^toint of American psychiatrists in
this field are not their honest feelings, is that correct?

A. No Freudian psychiatrist I've ever met has agreed with the opinion of
the Pornography Commission. It happens to be the ncv>' fashion with psy-
chiatrists who are not involved in psychoanalytic study but are dealing with
the psychological aspect of things in the manner of psychologists and sex
professors such as Masters and Johnson who more readily agree with the
Commission.

Q. You would agree then that a majority, at least, of American psychia-
trists would agree with the findings of the President's Commission?

A. But please keep
Q. Would you agree to that?
A. I agree that the polls show that. But remember there is a strong minority

that disagrees, and they're a very honest minority.
Q. But do you feel the majority is dishonest?
A. I didn't say anything aboiit their honesty. I said that I disagree with

the majority.
Q. You realize that I could bring in thousands of psychiatrists to testify

in direct contravention to what you have testified?

A. I would assume you could. I am sure pornographers have more money
to bring in witnesses for their cases than is available to those opposing
them.

Q. Then you feel that the medical profession really is down to the point
that they will testify as to who pays the time?

A. No. I think you can—you have the expense account to have people come
out here and pay them.

Q. But I assume you are also giving your honest belief?
A. Yes, I am.
Q. And are you suggesting that if I were to bring a bunch of psychiatrists

here, in here who refl'^Pted the majority view of America's psychiatrists that
they'd be prostituting themselves by testifying?

A. Absolutely not.

Q. All right. Now, you are being paid to testify?
A. That's right.

Q. By whom?
A. I think—I'm holding Mr. Clancy responsible.

Q. Have you testified in cases in which Mr. Clancy has been an attorney in

the past?
A. Pardon?
Q. Have you testified

A. Yes. I have testified.

Q. Before?
A. One other.

Q. One other case?
A. Yes.

Q. When was that?
A. I think it was a couple years ago.

Q. And what movie was that?
A. Vixen.
Q. Was that in Ohio?
A. Yes.

Q. Cincinnati?
A. Yes.

Q. All right. And Mr. Keating himself was the plaintiff in that case, wasn't
he?

A. I really don't know. I don't even know who the plaintiff is in this case,
although I think I've met him.

Q. You don't know that Mr. Keating was the plaintiff in the Vixen case?
A. I really don't, but I think he might have been.
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Q. And you had given a critiqae to Mr. Keating, had you not?

A. That's right. ,.^ . .x.- o

Q. All right. So you were contacted by Mr. Clancy to testify in this case (

A. Yes.

Q. And you live in Los Angeles?

A. Yes.
Q. And I assume he lives in Los iVngeles?

A. Yes.

q! You indicated that you belong to the Literary Guild, is that correct?

A." I did. I didn't renew my membership this year, it slipped.

Q. That's iust a book buying club, is it not?

A. No. I didn't mean that. I mean it's the Author's Guild.

Q. What
A. I must have misstated it. The Author's Guild.

Q. Author's Guild.

A. Yes.

Q. What kind of an organization is that?

A. Well, it's an organization of authors. I think the title is

Q. Authors?
A. Yes.

Q. Oh, authors. Do you belong to tlie Citizens for Decent Literature?

A. No connection whatsoever.

Q. The question is do you belong to it?

A. No.
Q. All right. What is the overall national organization in the United States

of psychiatrists?
A. American Psychiatric Association.

Q. And are you a member of that?

A. No.
Q. You're not?
A. No.
Q. Why are you not a member of that organization?
A. I'm not a member of it because in order to go before them to become a

member you have to have three years of residency. I have what amounts to

one.

If an individual got out of medical school and went before them and passed
their credentials committee or whatever, they can become what they call an
accredited psychiatrist.

The majority—well, a vast numlier. let's put it that way—of psychiatrists

in this country are not members of the American Psychiatric Association.

Some of the most eminent thr.t I know in Los Angeles are not.

The reason I didn't go for the next two years of residency is because I felt

it was a waste of time. The psychiatric institution, consisting of the hospital
where psychotics (not everyday people) are institutionalized, the residency
training program consisting of taking histories for two years—I could not
see this.

The actual capabilities of the individual depends upon his own efforts, his
reading, his clinical observations, his interests, his critical evaluation of the
patient, his

Q. Sir. I'm not attacking your credentials.
A. I know you're not.

Q. I'm just asking you why you don't belong to this organization.
A. I'm telling you.
IMr. Claxcy. I submit it's responsive to the question. The question was why

was he not a member.
The CouET. I think he's answered.
A. And I felt that you actually learn about psychiatry learn about psy-

chiatry was from the individual patient as Freud said. There was no American
Psychiatric Association in his time either, but he was involved with the criti-

cal study of his individual patent. That is why this pornography committee is
so erroneous, they're using statistical-questionnaire methods which comes out
of an institution, and you cannot study total human behavior by taking ques-
tions out of context from the total human mind. You have to have a one to
one relationship, and this is what I've tried to provide throughout my over
25 years of experience.
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Q. Do you have an ideological differences with the American Psychiatric

Association?
A. None whatsoever.
Q. What is the Youth Film Foundation that you are a member of the Board

of Directors of?

A. Well, the Youth Film Foundation was formed in order to provide films

for young people from, let's say five to about twelve, for Saturday viewing.

It has nothing to do with the rating of movies. It just wants to provide funds
to have more producers make these movies so the kids could go to these shows
and see them without being involved in the pornographic type of pictures.

Q. You indicated that you have seen 15 movies, 10 to 15 movies this year?
A. It was an estimate.

Q. All right. You saw The Stewardesses two weeks ago?
A. Yes.

Q. For the purpose of testifying in this case?
A. That's right.

Q. You hadn't seen it prior to Mr. Clancy asking—calling you?
A. No.

Q. Was that the last movie you have seen ?

A. Yes.

Q. What other movies have you seen, this year?
A. Oh, let me think. I don't know whether I saw The Sundance Kid this

year or not, but I did see that. I saw Darling Lili. I saw this picture with
James Stewart about houses of prostitution, the Cheyenne, "The Cheyenne
Club," which was also rated G or G.P. It's difiicult for me to recall them right
off at the moment.

Q. I take it you didn't like any of those pictures ?

A. I liked much of it. I still say that the psychological effect of showing open
public displays of raw sexual acts are psychologically improper.

Q. Did you see any movies in the last year that you liked?
A. Well. I tell you, it's getting harder and harder to go to a movie without

being a vojeur these days.

Q. All right.

A. And so again in answer to your question, there is the potential for liking

much of the story. Why they have to splatter it with the debased sexuality,

such as a movie I saw, "Sicilian Clan," which shows a young boy watching his
aunt have open intercourse completely nude with a stranger, or someone who
was not related to her, and when you are beguiled into bringing your children
with you and you have to sit by their side, I think this causes improper devel-
opment in the child's sexual development. The child should learn from the
parents that sex is an intimate affair. He should learn from the parents that
modesty is normal and that embarrassment at public sexual activities and
feeling shame from intrusions upon ones sexual life is normal. This is pretty
hard to do when you're sitting in a theatre full of people who are all condoning
it because they're led to believe this is proper.

Q. And what was the Sicilian Clan's rating?
A. G.P.

Q. Meaning?
A. Meaning that you can come there if you are under age, I guess.
Q. How many times have you testified in movie cases?
A. I didn't become aware of these problems until about 1966.
Q. What problems?
A. The debasement of human sexuality and degradation of the female

species.

Q. I thought you testified tliat this is something that's been gradually devel-
oping for 25 years.

A. Did I say that?

Q. I thought so.

A. I don't think you will find it in the record, sir. I said it's becoming
increasingly more prevalent and I see more of it. I didn't specify the time
interval, but in the last—let's say since 1968 I guess I've spent 12 or 13 hours
in the courtroom out of my life.

Q. Have you ever testified for the movies?
A. For the movies?
Q. Yes.
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A. "Well, before—not exactly but indirectly. I'm not answering your ques-

tion, but I testified for Senator Harmer, a California legislator, for a movie

review board. This legislative bill preceded the movie ratings. As soon as it

became a possibility, the movie people put in their own rating system.

Q. Well, did you ever testify in favor of any particular movie as opposed

to someone who is testifying as you are today?

A. No, sir.

Q. Now, you say you have been to 10 or 15 movies this year?

A. Yes.

Q. And most of them had scenes you found objectionable?

A. I find that G rating has come to mean one sex scene of the type we're
talking about here in this courtroom, G.P. is getting to mean two or three, R
means at least three and X means ad lib, which is a medical term for meaning
"have at it."

Q. So you really can't count on the ratings?

A. I find that the rating has caused a certain callousness in the public mind.

People feel these ratings give them protection. The indifferent callousness that

is developing is not good because it desensitizes the public to believe that

they are within the norm when they're not. I'm not talking moralistically but
psychologically.

Q. People are going to see these movies, though, are they not?

A. Well, people in India have cholera. I wish they didn't but, you know, I

can't help it.

Q. But people are going to the movies ?

A. Apparently they are. Movies are making a lot of money, I know that.

Q. All right, and are you familiar with how many people have seen The
Stewardesses in the United States?

A. No idea, sir. I hope not too many.
Q. If I told you it was in excess of four million
A. Well, as I said, sir, people have cholera but I can't condone it.

Q. Are you familiar with the legal tests of obscenity?
A. Yes.

Q. Are you familiar with the test regarding community standards?
A. Yes.

Q. And the fact that those community standards are to be tested on a na-
tional basis?

A. As I said, sir, I'm not here as a witness on community standards, I'm
here as a witness on prurient interest.

Q. All right. Let's make that clear then, you're not here as a witness on
community standards?

A. That's right.

Q. You don't know what the national community standards are, do you?
A. I have not done any statistical studies on community standards in your

community.
Q. Or nationally ?

A. Well, I'm aware of what I read but I would not consider myself—if
you're asking me am I testifying as an expert witness on community stand-
ards, I am not.

Q. All right. Now, you went through a series of sheets showing individual
pictures from the movie. Have you seen this before?

A. Yes, I've seen those—you mean the movie?
Q. No, have you seen these—have you seen Plaintiff's Exhibit 1 before

today ?

A. Yes.

Q. And where was that?
A. Well, :Mr. Clancy and I flew to Toledo together from Los Angeles yester-

day, and for about an hour and a half I viewed them on the plane.
Q. He brought them from Los Angeles?
A. I viewed them on the plane, yes.

Q. And do you know how they were obtained ?

A. No, sir.

Q. You have no idea ?

A. No.

Q. Do you know anything about the process under which they're made.
A. None whatsoever.
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Q. And I take it then yesterday was the first time you liad seen PlaintifC's

Exhibit 1?
A. No. I've seen the movie which these are replicas of.

Q. But the exhibit itself?

A. That's right.

Q. Had you seen a smaller version of that same exhibit?

A. I saw a smaller version this morning.

Q. For the first time?
A Ygs sir.

Q Now, vou have studied under Dr. Kinsey, is that correct?

A. Well, let me explain that. In this course at Columbia Neuropsychiatric

Institute there was an accumulation of the most renowned people in the field

of psychiatry for the purpose of building psychiatrists for the Service. The

need was very acute at that time, and as you probably know psychiatry up

until World War II had no practical value.

Q. I didn't know that.

A. Well, it happens to be true. It was a theoretical science. World War II

brought it into its infancy of practicality, and I may add that I grew up with

it that way.
Q. Did vou study with Dr. Kinsey there?

A. Dr. Kinsey was one of the men who was brought into this program to

lecture to our class of about 40 students. We received a resume of his findings

of the statistics he was conducting at that time concerning human sexuality.

Q. Are you in agreement with his techniques?

A. Very much.
Q. You are?
A. Yes.

Q. His statistical techniques?

A. That's right. He made no inferences from them such as the pornography

commission did with theirs. He only gave statistics and he did not try to

determine what were the reasons.

Q. But his statistics showed that many of the things that you have described

as deviant sexuality are very common in the United States, did he not?

A. That's right, and thafs why we have physicians, in order to try to help

people v,-ho are mentally ill as well as physically ill.

Q. You feel that people that engage in some of the things that you have

called deviant behavior are mentally ill?

A. It's psychologically recognized as such.

Q. All right. Is it your testimony then that sexual activity other than the

normal genital sexual intercourse is a deviation?

A. Depends upon the age group.

Q. Well, the normal age group 21 to 36 let's say.

A. It may be normal for a young five year old boy to run around the house

with his little sister nude, but it's certainly not normal for a civilized grown
person to do that in public. That is a deviant sex act, and it may be normal
for a little boy or little girl five or six to stimulate the genital organ but it's

not normal for a normal person to use masturbation for excessive orgasms. It

may be normal for a little girl to have compassion for a very close girl friend

without physical sexual relations but it's definitely not normal for an indivi-

dual to have an orgasm by means of homosexual activities. So, yes, these are
deviations and they are psychosexual.

Q. Do you believe that cunnilingus between husband and wife is a deviation?
A. I believe whenever you thwart nature you're going to get in trouble. If

nature intended that the mouth be used for orgasms we wouldn't be seeing all

the oral lesions we're seeing today.

Q. So your answer is yes, is it not?
A. No, my answer has not been given yet. The answer is that if the man

and woman depend upon areas other than the genitals for their primary
source of having a sexual orgasm and the genital sex act leaves them cold then
they're stunted in the oral phase of sexual development, and I've never seen
them have mature relationships—I doubt if these people could have the com-
passion that a normal man and wife require of each other.

Q. Well, that's based on the fact that this would be their major source of
gratification, isn't that the basis of your testimony ?
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A. I think it would be deviant if it were a major source. In today's environ-

ment with movies and pornography and literature many men and women are

being led in these directions.

g. And do you feel these experiments among husband and wife are deviations?

A. For this reason, sir, the normal human being when he or she thinks

about cunnilingus, when they think about sodomy, when they think about

these type orgastic responses from perversities have a feeling of disgust. Now,
this is a normal feeling. Disgust and shame protect the mind from the contami-

nation of the pervert and his perversions. When disgust turns to sympathy
or when disgust turns to over tolerance, such as these pictures are causing

then there is no natural protection against the deviations that we're talking

about.

Q. And you do feel that cunnilingus between husband and wife, which may
be just one of the many sexual practices that they have, is evidence of

sickness V

A. Again, its a question that I can't answer yes or no.

Q. All right. You appreciate, of course, that there are many respected

psychiatrists who disagree with you?
A. And you appreciate there is an even greater number of Freudian psychia-

trists that don't agree with your respected psychiatrists.

Q. There are a number of respected sex manuals which advocate those prac-

tices between husband and wife, are there not?
A. Yes, I do know that there are a number of free love advocates who are

advocating orgasm by any route that you can achieve them.
Q. And, in fact, historically the world literature is filled with sex manuals

from various civilizations, is it not, that advocate tliese techniques?
A. Whenever civilization resorts to free love and sexual debasement and

perversion you have destruction of that civilization, sir.

Q. It's your testimony tliat that is the cause of this destruction ?

A. Psychologically and historically it happens to be the case.

Q. I see, and you feel, of course, that America is going in that direction?
A. I don't know. I hope not.

Q. You seem to indicate on one hand that many of the scenes that you see
in The Stewardesses are unrealistic and give a false sense of reality to the
public, is that correct?

A. Yes.

Q. And on the other hand you seem to feel that realistic scenes because
they're in the movies appear to be unrealistic, is that correct?

A. I don't understand your question.

Q. I think your testimony was to the effect that the movies now days make
the normal appear abnormal and abnormal appear normal, wasn't that your
testimony ?

A. Was that the meaning of your question, sir?

Q. That was it.

A. Then I stand by the statement I made.
Q. And what does than mean?
A. Many people are led to believe that perversity is normal, that there

is nothing wrong with being an exhibitionist, voyourist, etc.

One of my patients, incidentally, who is a sex educator for one of the
schools in L. A., attends X rnted movies then goes home and masturbates while
he recounts the sex scenes to his wife. Many of the so-called sex experts of
today, many of the free love advocates would say that man has perfectly
normal relationships with his wife.
Many people say that sodomy,—and when I say many people I'm talking

about the free love sexologists—many .say that the oral-genital relationship
is normal. Again, when I say many people, I mean the pornographers and their
attendant sociologists, psychologists and other supporters.

Q. Let's see if we agree on what you mean. As I understand it, you're saying
that in a movie like The Stewardesses sex is portrayed in a very unrealistic
manner, is that correct?

A. I said that the portrayal of the female erotica is most unrealistic. Un-
fortunately, the scenes in the sex acts are quite realistic.

Q. Well, would scenes of normal sex acts on the screen have the same bad
reaction that you have talked about?

A. Well, sir. I've mentioned to yon that sex is an intimate affair. What
you must understand, and maybe I didn't make it clear, is that in a normal



1532

human sexual relationship between mature people engaged in mature sexual
relationship, these two people in love, will tolerate a sharing of their affec-

tionate love with children and with humanity in general, but they ai-e com-
pletely intolerant about sharing their physical relationship with anyone else.

When they have to share such relationships an extreme, intense feeling of
jealousy occurs. If they were to regress to sharing sexual intimacies with
others. They could no longer love. When sex partners become indifferent
sexual objects and simply served for orgasm and no other purpose, love and
being in love play no part.

Q. You would say then that the depictions of sexual acts on the screen,
whether they're realistic or unrealistic, are both harmful?

A. I say your question is ambiguous. I said that I think the way these
girls were shown having the penis thrust into them,—although that wasn't
shown, it was obviously what was going on—is not in accord with normal
feminine psychology. In the first scene when the picture opens the girl is

engaged in a sexual act with a sailor or a member of the Ai*med Service, and
I think that was very realistic, as far as copulation, but not feminine needs.

Q. Realistic or unrealistic?

A. Her lying in bed with her feet spread and the male on top is a realistic

way of having genital sex. It's imrealistic as far as the female response and
what the viewer is led to believe the female is like.

Q. Are you opposed to realistic depictions of sex on the screen?
A. ^Yell, sir, my testimony here has shown why for quite awhile now.
Q. All right.

A. I mentioned sex is an intimate affair and when you engage in it openly
you're regressing to a stage of development where love plays no part in
sexuality.

Q. All right. Then we can agree on that. I just want to see if we can
A. I agreed on that all along, I hope.

Q. Then to the degree that sexual acts portrayed on the screen, you feel

that those m.ovies are harmful to that extent whether realistic or unrealistic?
A. I'm afraid your taking my words out of context. I simply said that the

portrayal of this--for example, the member of the Armed Service having
intercourse with some girl named Wendy was a realistic display of the genital
act.

Now, we may not have seen the penis actually in the vagina, but I don't
think anyone could sit nnd watch that and not assume that genital relation-

ships were going on. From that extent they were realistic. From the portrayal
of the human emotion involved they were unrealistic.

Q. And they were equally harmfiU?
A. Well, the unrealistic emotion shown was a misrepresentation, and the

open public display of sexuality is harmful to the normal civilized community.
Q. Your testimony apparently is that women have less sexual response than

men, is that correct?
A. Women may have very great and intense sexual feelings and they may

be as great as men. However, as far as orgasms are concerned, which every-
one of our heroines in this movie seemed to be having most frequently, as
far as orgasms are concerned Alfred Kinsey showed in his statistics that the
average woman doesn't have an orgasm until she's 2.5.

Secondly, when she does it's no more than once or twice a month.
Now, this doesn't mean she isn't in love with her husband. It doesn't mean

she doesn't enjoy his affection and his love and her making love and fusing
with him in the genital act. The female orgastic response, which is portrayed
in this movie as incessant does not come about that frequently.

Q. Do you think these
A. And my experience clinically substantiates Alfred Kinsey, as well as most

other physicians who have made a study of this.

Q. From your patients?
A. Yes. I think that's the only way a physician can learn is from his

patients in matters of this nature.
Q. Yon understand that the Commission, the President's Commission found

that women nro just as interested if not more interested in erotic stimulations

in the movies nnd in books than men'
A. Women have srreat sensual pleasures from fantasizing, but there is a

differen'^e between fantasizing and depicting what we are seeing here in this

movie. Young girls especially are led to believe that their fantasies will be
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equal to the real thing, and when they find that it isn't the disappointment
leads to quite a bit of psychosexual problems.

Q. You feel that psychosexual problems are caused by the display of nudity
in the movies V

A. Yes. Nudity requires that the individual, whether it's you or I or anyone

—

I mean if we're attending that theatre as a participant—if we're identifying
with the hero and heroines of the picture, we must then assume their feel-

ings, we must revert to being a voyeurist. And, again, the normal individual
resents such intrusions in his sexual life and he would normally avoid it ; but
how can you. Man cannot avoid going to a movie, man cannot avoid reading
a book. We need these outlets. They aren't something, as the pornographers
would tell you, if you don't like it, don't go see it. Well, where are we to
turn for relief from the normal frustrations and tensions everyone has?

Q. I suppose you would feel the same way about slick cover magazines that
portray nudity?

A. YN'ell, again I would say that if you are using that for the purpose of
arousing your erotica, and for what other reason would you spend a dollar
for the material, to that extent it is harmful, you're becoming a voyeur.

Q. I assume you're—strike that.

Are you referring to such publications as Playboy?
A. Again, sir, let me make it clear to you that

Q. Can you answer that question?
A. Well, I'm trying to be truthful but sometimes you can't do it with a

yes or no.

I'm perfectly aware Playboy has some literature in it that may be quite
interesting from what I've been told, and occasionally when I've seen a copy
I've seen articles that look like they woxild be. But that doesn't stop me as a
physician from recognizing that the sensuous or sensual nudity that's por-
trayed in that magazine has the same connotation and is there for the pur-
pose of arousing erotic desire, otherwise why should it be there. Are you
looking at it medically? Does one buy it to study anatomy? Are you using
Playboy for mammary studies on the female breast? What is the purpose
except for erotica? And to that extent I say it's prurient, but I do agree the
magazine can legally cover up the slime, the disease produced, by means of
socially redeeming articles.

Q. Well, are such magazines as obnoxious to you as movies of similar kind?
A. I have no obnoxious feelings personally, sir. I happen to have five chil-

dren, I've been married one time for 23 years and I think Jim will tell you
very happily so, and it's not a personal problem. I'm very concerned about
my patients and society and the fact that I feel this nation is being hurt by
this sort of thing.

Q. By an undue emphasis on nudity both in movies and in magazines?
A. AVell, again you're using the word nudity as though there is something

bad about nudity. You know, I examine patients every day, gynecological
examinations and so forth, and there is nothing wrong with that type of
nudity, but we're talking

Q. But you're talking about public nudity?
A. We're talking about nudity for the purpose of erotica.

Q. Right.
A. Yes, sir, I do think that's bad.

Q. You found, apparently, some phallic significance in the use of these
pool cues by these stewardesses who were playing pool?

A. I would rather not go into explaining that phallic symbol to the Court.
Unless one does hear the dreams of patients and have some knowledge of
dream analysis and extensive experience with this matter it seems rather
childish to talk about this phallic, but Freudian psychology and dream analy-
sis definitely show such an object could be psychologically used as a penis
replica.

Q. Did you feel that that appealed to the purient interest of the viewing
audience?

A. I think that the viewing audience seeing this picture is led, in many
ways to believe things subliminally, without realizing what's happening. I don't
think the average person in the theatre I attended even know'S the definition
of the word phallic. However, the fact remains that it does influence them,
and the subliminal psychodelic lights and the harm that was thrust on this

57-868—72—pt. 3-B 10
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girl who was masturbating with the—with the head of a marble lamp, all of

these things weigh on the viewers mind and it gradually builds uy sexual

impressions.

Q. Including the use of pool cues?
. , t ^ ,^ 4. .. •

*.

A. Well, let me strike my remark about the pool stick. I don't want to go into

the Dsycho'logical meanings of syml)0lism, if I can avoid it.

Mr. Britz. May I have just a moment. Your Honor. I think I m nearing the

end of this.

By Mr. Britz :

Q. You indicated, I believe, that the use of masturbation as a means of

gratilication shows character flaws, is that correct?
. „

A Well again T must take just a moment to exiJlain. Human sexuahty

o-oes through a process of growth. A child doesn't come in this world ready

for genital sex acts with a love object. There is the early stage, the oral

development, which some people get hung up in or revert to what we've been

discussing, the oral-genital needs.
. . . .^, ^« ^ • r.- u

There is exhibition and voyeurism that exists at the age of five and six which

is perfectly normal for that age group, which some people have a carryover

and which is psychosexual development.
_

Between the ages of six and twelve there is what we call a latency period,

a sexual stage in which direct sexual aims are converted into compassionate

feelings for mothers and fathers when people are taking care of the child.

Between the ages of 13 and 21 there is a resurgence of genital interests,

but during this process of resurgence of genital interests there is masturbation

that occurs normally in the boy and girls to a lesser extent. This should not

be condoned by family, teachers, parents or society. By redirecting this sexual

desire, character is developed. The sublimation of masturbation does produce

character within the individual.

By avoiding promiscuity there is developed within the girl and boy an

idealization of their love object. The love they feel for their parents between

the age of six and twelve is projected onto other individuals in the outside

world. All of these things are normal development. This pornographic type

of movie that we are looking at today in my judgment and in my clinical

experience is devastating to the human sexual development to children and

young people of all ages, as well as adults.

Q. You are aware, I assume, that there is a substantial as well as a re-

spectable portion of the psychiatric profession who believes that such repres-

sion on masturbation causes guilt feelings which are much more harmful than

any other type of difficulties which might be created by masturbation, aren't

you?
A. You're misquoting me.
Q. I'm not quoting you at all.

A. Well, you're misquoting a statement that led into this.

I said there is a normalcy to a young person being an exhibitionist, a
voyeurist and there is a normalcy to masturliation. But I'm saying, too. that

the normal individual is led into or through these stages and let out of it. A
pornographic environment, the condonations of family and society to sexual

immorality stunt youths sexual growth and causes regression in some adults.

Q. If we don't condone masturbation, what do we do about it?

A. You don't reprimand the child unduly or harshly for engaging in sexual
masturbation at let's say the age of 13. At the same time you don't show him
techniques by which to do it. whether they be in the form of exhibitionism,
voyeurism followed by masturbation, whether they be intravaginal mastur-
bation, whether they be by any other type of perversity for achieving orgasm.
The normal parents, the normal family shows the child by example how to

behave. Unfortunately, in our present day environment the family values are
getting farther and farther away from what much of the entertainment media
espouses. These influences make it extremely difficult for young people to make
proper identifications in accord with a civilized society. It's like trying to mix
oil with water to mix the family values with the pornographic values that
are being spewed out upon them in today's environment.

Q. And have you been going to the movies over this period of time?
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A. Well, before the time when you couldn't go to a movie without having

to be a voyeur we—my wife and I—used to once a week to go to a movie.

Q. And the movies have become much more frank and candid over this period

of time?
A. You can call it frank and candor, but that's not

Q. Well, the movies have changed, you feel they have changed for the

worse?
A. I didn't say for the worse in the sense of morality. I'm saying they

have changed in that they are destructive to normal life instincts and because

of this they're harmful to society.

Q. And you feel there is hardly a movie that you can see now days that

doesn't have some of these harmful contents?

A. I cannot speak for your community. I can tell you in L.A. it's rather

difficult to find a m'ovie to take your kids to.

Q. All right. Forgetting about taking your kids to a movie and just going

by yourself, you still find movies that you find—do you still find that movies
in general today are offensive to you and

Q. Well, the

The Court. Wait until the question is asked.

The WiT^'ESS. I'm sorry.

The Court. All right.

By Mr. Britz :

Q. Assuming you're not taking your children, you got a baby sitter tonight
and you're going out with your wife, do you still find it difficult to find a movie
that you can enjoy?

A. Quite honestly, as I mentioned earlier, I use the word "we" because,
except for the Stewardesses, I don't remember going to a movie since I have
been married without my wife unless maybe I've been out of town or some-
thing like that. But yes, the normal individual who has a mature relationship
with the person he loves, an affectionate, compassionate relationshii) with
esteem for that individual and desire to protect the love object is intolerant
about sharing that person with voyeurists, exhibitionists, pornographers or
group sex. Call it by any name you want, it's public sex, and when you involve
yourself with public sex, sir, you are reverting to the primitive stage of sexual
life in which love and being in love plays no part.

Q. And this is what you find offensive in American movies today, is it not?
A. What I said before—what is offensive is the destruction to the normal

human sexual instinct, the debasement of this most vital life instinct, the
degradation of the female, the destruction of the civilized society based upon
the family unit. Civilization rests upon Judeo-Christian ethics that have been
sustained for five thousand years and which support the normal sexual instinct,
and that is, that sex is a private matter.

Q. And that's what you find objectionable to American movies today?
A. That's some of it.

Mr. Bkitz. All right, that's all.

Mr. Clancy. We have no questions.
The Court. You may step down.
The Witness. Thank you.
(Witness excused.)





REPORT OF FEDERAL CRIMINAL LAWS

WEDNESDAY, MARCH 22, 1972

U.S. Senate,
Subcommittee ox Criminal LxVws and Procedures

OF THE COjMMITTEE ON THE JuDICIARY
Washington^ D.G.

Tlie subcommittee m.et, pursuant to call, at 10:05 a.m., in room
2228, New Senate Office Building, Senator Roman L. Hruska pre-

siding.

Present: Senator Hruska.
Also present : G. Eobert Blakey, chief counsel, Malcolm D. Hawk,

minority counsel ; Eobert H. Joost and Kenneth A. Lazarus, assistant

counsels ; and ]\Iabel A. Downey, clerk.

Senator Hruska, The subcommittee will come to order.

The chairman of this subcommittee is engaged elsewhere on official

business, and he asked that this Senator preside at this morning's
hearing, and I am happy to do so.

At this time, we will resume our inquiry into policy questions pre-

sented by the Federal Criminal Code which has been prepared by
the National Commission on Reform of the Federal Criminal Laws.

Because of the press of business in the Senate and a schedule which
imdoubtedly will call for votes during the day, it will be necessary

again to ask the witnesses to abide by a 30-minute limitation. There
will be a 5-minute warning so that they will be able to wind up
their statement in proper time, and in that way we hope to get

through with the hearing before the collection of votes on the floor

will start running.
Our first witnes this morning is Mr. Sol Rubin of the National

Council on Crime and Delinquency.
Will you step forward, Mr. Rubin ?

STATEMENT OF SOL ETJBIN, COUNSEL, NATIONAL COUNCIL

ON CRIME AND DELINQUENCY

Senator Hruska. ]Mr. Rubin, you have a statement that has been
handed to the subcommittee, a statement of the National Council on
Crime and Delinquency. It will be printed in the record in full at this

point.

(The prepared statement submitted by Mr. Rubin reads in full

as follows:)

(1537)
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Statement of the National Council on Crime and Delinquency on the Peo-

posED New Federal Criminal Code in the Final Report of the National

Commission on Reform of Federal Criminal Laws

The National Council on Crime and Delinquency, organized in 1907, incorpo-

rated in 1921, has long had an interest in improving sentencing and the quality

of our penal systems. Through surveys and consultation, it has worked in

many states, studying existing systems, and recommending improved methods.

It has published a number of model legislative acts, those most relevant to the

present Proposed Code being the Model Sentencing Act, authorized by the

Council of Judges of NCCD, published in 1963; and the Standard Act for

State Correctional Services, by a joint committee of the NCCD and the Amer-
ican Correctional Association (published by NCCD in 1966).

In this statement, we deal principally with provisions that affect imprison-

ment and the pi'ison system.

We start with Chapter 32, Imprisonment, since the character of a penal sys-

tem is determined principally by the proportion of commitments to di.spositions

allowing a person to remain in the community, length of terms, flexibility of

release, as well as other factors. Unless one takes pride in a swollen, expensive,

wasteful, prison system. Chapter 32 requires change.
There are a number of elements proposed in this chapter that would very

likely worsen the system of prisons and release in the federal jurisdiction.

Terais would be needlessly lengthened, release procedures would be more com-
plicated and less flexible. The net effect would be to substantially increase the

prison population, already grossly swollen as compared with what might be
expected of a prison system limited to federal violations. These ingredients

are (a) long maximum terms, (b) automotic parole components in prison

terms, (c) minimum terms of parole eligibility.

Maximum Terms

Section 3202 provides for maximum terms for felonies at 20 years for Class
A. 10 years for Class B, 5 years for Cla.ss C. But it then axithorizes higher terms
than these if the court finds the defendant to be a "dangerous special offender."

defined as follows

:

(a) One who has previously been convicted of two or more felonies, of any
kind, dangerous or not. The Model Sentencing Act rejects the notion that a
repeated offender should be subjected to substantially longer terms than a
defendant convicted for the first time, if the crime he commits is not a danger-
ous one. The repetition of offense may have little bearing on dangerousness.
The increased penalty for a non-dangerous offender is really an increased term
for a nuisance offender. Such studies as have been made of the habitual offen-

der statutes, such as this subdivision, reveal that they are enforced without
any guiding principle, that most defendants who might be subject to the stat-

utes are not made subject to them, that their principal use is as a bargaining"
element for a negotiated plea, and that they do not serve the goals of either
rehabilitation or public protection.

(b) One who commits a felony as part of a pattern of criminal conduct
which constituted a substantial source of his income, and in which he mani-
fested special skill or expertise. This extended sentence can be imposed on a
sole offender, even on whose crimes are limited to property, and are never
assaultive. It can be imposed on a first offender, presumably, and the other
operative ingredients of the criminal career would be established presumably
in the sentencing operation. To call such a defendant a "dangerous special
offender" is to exaggerate the term. The Model Sentencing Act would limit any
term of over five years to dangerous offenders defined as those who commit
serious assaultive crimes, not a property offender under any circumstances
(other than racketeering offenses).

(c) A felony offender

—

ani/ gradr—whose mental condition is abnormal.
Again, if a defendant is not a seriously assaultive person, and his crimes are
property crimes only, a long term of imprisonment serves no rehabilitative
or deterrent purpose, and only clutters up the prisons with people who are
likely to become worse after a period of time.

Subdivision (d) is a definition applicable in general to organized crime, cal-
ling as it does for a felony committed with others as a pattern of criminal
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conduct We support the idea that organized crime is a very serious menace,

but if the ordinary terms are five, ten, and twenty years for felonies, certainly

the twenty year term is adequately long, without calling for lengthening every

grade of offense.

Subdivision (e) again reflects a proper concern that an offender who uses a

firearm or destructive device is dangerous; but we repeat that the maximum
term structure is long enough without increasing these terms.

In brief, the quite long terms provided for in the "general plan" is exceeded

in a second set of maximum terms, most of which are needlessly long, not

particularly protective of the pulilic since those they affect are not markedly

dangerous in the usual sense of the term.

To return to the general structure of terms: In cases in which the judge

has not decided that the defendant fits into one of the '-dangerous" categories,

the maximum terms are—felony A, twenty years ; felony B, ten years ;
felony

C, five years.

Tinder the Model Sentencing Act. provision is made for lengthy terms of

imprisonment—up to th.irty years—imposed on dangerous offenders. But it then

provides that the outside limit of a commitment of a non-dangerous offender

may be five years, including parole. It permits, indeed requires, that the judge

determine tlie maximum term within that. To provide, as section 3202 does,

that even for the lowest grade of felony, class C, the maximum term must be

at least five years, must have the effect, if enacted, of substantially increasing

prison terms where the need for it is surely not established for these offenders.

We similarly oppose any provision that authorizes a class A or B felony

sentence except for seriously assaultive crimes. We oppose such long terms for

mere property offenses. Scanning the various crimes, we find such a crime

in §1751 (2), forgery or counterfeiting, made a grade B felony. There may
be a few such offenses. We recommend that it be stated in the code as a gen-

eral principle governing sentences that any offense not involving a seriously

assaultive act or threatening serious bodily harm shall not be classified as

more severe than grade C.

Parole Component

Section 3201 (2) provides that the maximiim term of every indefinite sen-

tence shall include a prison component and a parole component, the latter to

be one-third of terms of nine years or less, which the judge can in any case
make three years : three years for terms of 9-15 years, and five years for terms
of more thnn fifteen years. The prison component is the remainder of the
maximum term authorized.
The idea of a mandatory parole component is an innovation in American

penology. As built into the proposed sentencing system here, it would (a) im-
pede the free operation of a parole system, (b) it would once more lengthen
actual time served by prisoners.

When a prisoner is released on parole and subsequently recommitted, he must
serve not only the remainder of his parole time, but also the remainder of his
prison time. Thus, on a felony B commitment, if the sentence is ten years,
three yeai-s are said to be a parole component. But if paroled after three years,
and revoked a year later, he must serve an additional six or seven years

—

§3403(3) (a). Thus, the "parole component"' will often add to prison time, and
the phrase "prison component" is seen to be deceptive. What first appears to be
seven years of "prison component" (in our illustration) may turn out to be a
few years more, in actual time required to be served.

Or, using the same illustration, the parole board may refuse parole until
just short of the end of seven years. Again, if parole is violated, the seven-year-
prison component may turn out to be nine years or more.
The idea of a mandatory parole component is an innovation in American

penology. There is nothing in the history of parole that suggests that such an
ingredient is needed. The entire history of parole has been characterized by
an imdesirable lengthening of terms of imprisonment. In view of the fact that
pri.son terms in the United States are now substantially longer than in any
other western country, without any justification in public protection or treat-
ment needs, ingredients that serve to further lengthen terms are destructive.
This is especially true for the federal system, which in earlier years was
known for its relatively short terms, which were then quite adequate for public
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protection, and so far as one can see wonld still be adequate. If there is any-
thing the federal system does not need, it is devices that will lengthen prison

terms for the general offender.

Minimum Terms

The Model Sentencing Act would prohibit the use of minimum terms, either

fixed automatically by statute or at the discretion of the judge. The basic

reason is that a minimum term prevents a parole board from releasing a pris-

oner who in its judgment is suitable for release before the expiration of the
minimum term. It thus ousts parole boards from the full exercise of their

responsibility. If minimum term is substantial, the usual parole decision must
be to grant parole in most instances, since more than enough time to ready the
prisoner for parole has expired. The parole operation becomes a negative one,

rather than a positive approach to timely releases.

Section 3201(3) declares that generally there shall be no minimum term
of parole eligibility in an indefinite sentence for a Class A or B felony. But
it is provided that the judge in any case of an A or B felony may, if he wishes,

fix a minimum term of up to one-third of the maximum, which is an appre-
ciable period of time for Class A or B felonies. The discretionary feature
belies the stated policy of no minimum terms ; and permitting it at discretion
assures disparity of sentences with respect to the minimum terms. The judge
who for whatever reason likes the idea of a minimum term will impose it,

others will not. The decisions will usiially have little bearing on the needs of
rehabilitation, treatment, or timely release.

The concept of parole and the indeterminate sentence is that a man will be
released when ready. The introduction of minimum terms, which was brought
in with parole, has had unfortunate results, in deterring releases, lengthening
time in prison, and adversely affecting the moral or inmates.
Some years ago the Department of Justice said : "Many prisoners convicted

of the commission of a felony are serving terms of 1 year and less. It frequently
hap))ens that such prisoners respond so well to the rehabilitation program that
their release becomes most desirable. Yet, because of the present restriction

against the release of such prisoners on parole, they are continued in confine-
ment for the full terms of their sentences. This leads to the anomalous result
of having prisoners sentenced to 1 year and 1 day eligible for release after
serving four months, while a prisoner whose offense and record warrants his
receiving a sentence of less than 1 vear is required to serve his full term."
(Federal Probation, Sept. 1951, p. 49.)

This observation would also suggest eliminating from section 3402 the
sentence, "Except in the most extraordinary circumstances, a prisoner sen-

tenced to an indefinite term of imprisonment for a felony which does not
contain a minimum term under section 3201(4) shall not be released on parole
during the first year of imprisonment." Probably not many instances would
occur; but this woxild deter early paroles in those scattered cases in which
it would be indicated.

We would also condemn the minimum terms—from ten to twenty-five years

—

for life terms, provided for in section 3601. Aside from all other observations
already made about minimum terms, experience shows that defendants con-

victed of murder or manslaughter make unusually good parolees. In any event,
we argue not for any mandatory release but only that the parole board have
discretion to release, without the extraordinary minimum.

In siimmary, we express the fear that the sentencing structure will increase

prison time, will increase the number of prisoners in the federal prisons. The
federal prison population has increased from 12.964 in 1930. to 19.260 in 1940,

19,134 in 1950. 24.925 in 1961, the highest reached. It dropped in 1962 to 1967.

but commenced increasing again in 1968 and at the end of 196S was 20,183.

The average length of federal sentences of those committed has risen steadily

each year since 1959. In 1968 the average was 77.2 months.
Will the sentencing system proposed in this draft continue to swell the

length of terms and the number of prisoners? If our analysis is correct, it

will. We may be wrong: we may be right. We suggest that a study he made
as to what the impact on sentences would, 6e if the proposed code were adopted,

as compared ivith existing sentences, and sentences at an earlier period.
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Misdemeanors

§ 3003—Persistent Misdemeanants.—As stated above, we reject the idea of

cumulating penalties for repeated offenses. If the offense is not a serious one,

as presumably can be said of misdemeanors, the increased penalty is not

meaningful for rehabilitation, or treatment, but only as retribution.

§ 3201—Sentence of Imprisonment for Misdemeanor.—This section does not

permit parole on misdemeanor sentences of six months or less. There is a need

in the field for improved standards of release on misdemeanor sentences, but

most jurisdictions have one device or another (judge, sheriff or warden, parole

board) vrith authority to grant conditional releases, and it appears to be
useful. If the maximum is to be even three or six months we recommend some
structure for parole.

In § 3201, tlie issue is raised as to whether the term for a class A misde-

meanor shall be one year or six months. A term of six months rather than a

year seems supported by several factors. Presumably a misdemeanor is a
relatively minor offense, at least in a code, such as this draft, that attempts

a rational structure basing classifications of crime on danger to society. To
provide for misdemeanor sentences at one year, and felony sentences of over

one year, is to make the dift"erence one day only. To make the difference

meaningful, a spread of six months would reflect the difference between serious

and minor offenses.

But it .should not be considered that six months is a short term. In the

United States, sentences are so much longer than in other western countries

that we forget that six months is quite a long time in a man's life.

The Supreme Court has chosen the cut off point of six months for cases
requiring a jiary trial. At least one state has responded to this by reducing
misdemeanor penalties from one year to six months. This not only avoids
the requirement of a jury trial but it makes a tangible distinction between
misdemeanor and felony penalties.

If the foregoing supports the maximum for misdemeanors at not over six

months, what argument supports continuing it at one year? Only that we
fear to reduce penalties for crime. It is hard to justify the additional six

months by suggesting that there is more deterrence in one year than in six

months.
Split Sentence

Section 3106 provides that when imposing a sentence to probation the court
in addition to imposing the u.sual conditions governing the probationer's be-

havior, may also require him to serve a term in jail.

To require incarceration and call it probation is to contradict probation
usage, defeat the purpose of probation, which is to allow the defendant to

remain in the community, and probably reduces the use of true probation. This
type of sentence was criticized in Watkins v. Merry, 106 F. 2d 360 (1939).
The Standard Probation and Parole Act does not authorize imprisonment as
a condition of probation, as this section does.
A California study in 1969 found that felons admitted to straight probation

did significantly better than those given probation and jail. (Superior Court
Probation and/or jail sample, one year follow-up for selected counties. Criminal
Statistics Bureau, Sacramento, California.) This is not surpising. Jail is a
destructive experience and should be used only where necessary for public
protection against serious offenses.

The people receiving a split sentence are not much different—^if at all—from
those receiving straight probation. Another California study found that fully

one-half of all inmates in California prisons are no more serious offenders than
others placed on probation. (Report on the Cost and Effects of the California

Criminal Justice System, Assembly Office of Research, Sacramenta, 1969.) This
would be even truer for those on split probation sentences.

Chapter 31 deals with probation and unconditional discharge. Section 3105
permits nvconditional discharge. We support this provision. The counterpart
in state law (suspended sentence without probation) is useful when no further

controls are needed to prevent recidivism by the defendant. As the comment
to this section points out, there is no legal provision in the federal law today to

accomplish this.
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However, the last section states that if the court imposes such a sentence
"the court shall set forth in detail the reasons for its action." Setting forth
reasons for a sentence is desirable, but there is no provision of this kind in
the proposed code for sentences generally. There should be. The Model Sentenc-
ing Act requires that in felony cases the sentencing judge shall . . . make a brief
statement of the basic reasons for the sentence he imposes."

Sentence of Death

§ 3601 The NCCD Board of Trustees in the formal position statement favors
the abolition of capital punishment: and the Model Sentencing Act does not
authorize the death penalty.

Review of Decisions

Section 3406 provides that "the federal courts shall not have jurisdiction to
review or set aside, except for the denial of constitutional rights for pro-
cedural rights conferred by statute, regulation or rule," discretionary action
of the Board of Parole with respect to release of a prisoner on parole, or any
other decision.

This section is objectionable. The parole process, especially in decisions
whether or not to release on parole, is comparable to the sentencing of a de-
fendant by a judge, in that the decision determines whether the person will be
at liberty or be imprisoned. Sentencing decisions are subject to review on many
counts ; and the proposed new code proposes that sentencing decisions shall be
even more reviewable than they are now (§ 1291).
The courts have declared that they have the power to review abuse of dis-

cretion by a parole board, and it is hard to see how abuse of discretion should
not be reviewable. Yet proposed § 3406 would appear to attempt to do that. It

would be better to omit this section, if nothing positive for review of parole
decisions is to be included. In most jurisdictions, the parole consideration proc-
ess is a meager one, highly autocratic, and as a result having very bad effects

on prisoner morale.
The federal parole process has not been exempt from this criticism. Kenneth

Culp Davis, in Discrefionnrj/ Justice, states, "An outstanding example of com-
pletely unstructured discretionary power that can and should be at least par-
tially structured is that of the United States Parole Board. In granting or
denying parole, the board makes no attempt to structure its discretionary power
through rules, policy statements, or guidelines : it does not structure through
statements of findings and i-easons: it has no system of precedents; the degree
of openness of proceedings and records is about the least possible ; and pro-
cedural safeguards are almost totally absent." (P. 126)

Section 1201. as already noted, would clearly establish the power of federal
courts to review sentences. To some extent courts already exercise this power.
The commission comments on this section (p. 217) that the draft is intended
to do more than express its view that there should be some kind of sentence
review.

TVe suggest that the proposed amendatory language be amplified to give
appellate courts the power to correct sentences of marked disparity. Disparity
of sentences is a notorious defect in .sentencing in the federal and state courts.

Although enuality of sentencing is constitutionally required, neither trial courts
nnr appellate courts nay much attention to this requirement. We suggest lan-

guage such as the following: "Such review shall in criminal cases include the
power to review the sentence and to modify it or set it aside if in violation of

a de^'endant's risrht to a senteupe not markedly unequal to other sentences im-
posed on defendants with similar backgrounds having committed similar crimes;
or if jt is pxr>psslve for the crime conimitted." See Rubin, "Di^narltv and Equal-
ff-T- n-F Sentpuces—A Constitutional Challensre," 40 Federal Rules Decisions 55
(1966).

Commitment for Rtvdy

Sootion ?!004 nrovirlps for nrpspntenfp diagnostic workups, hut in all instances
Tponiring tho defpudant to bp committed. Tn many casps the uii-imate spntpncp
Tvill hp a pommitmpnt. hnf in othprs a dp^'pu'lant vpill bP niacpr! on rirobation.

To oonrrtit- foT- ninptf" rl?if"s wonifi bp rlpctruptivp. The section should give the

judge the choice of an out-pa tipnt diagnostic referral.
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Use of Force Upon Children in Custody

Section 605(a) provides that a person responsible for tlie care and supervi-

sion of a minor under eighteen, or a teacher or other person responsible for the
care and supervision of such a minor "'for a special purpose," may use force

upon the minor "for the purpose of safeguarding or promoting his welfare,

including prevention and punishment of his misconduct, and the maintenance
of proper discipline."

We oppose this provision. It is an invitation to use corporal punishment
against children in detention facilities, training schools and reformatories, and
even in schools. The same objection applies to subdivisions (b) vvith respect

to force against an incompetent person in custody, and (d) permitting a parent,

for example, to consent to force against a minor.
The thousands of children who are seriously injured by their parents of cus-

todians each year—nowadays called "battered children"—are not the product
of mentally ill parents. A study of thousands of such cases found that it is

the result of the widespread acceptance among Americans of the use of physical
force as a legitimate procedure in child rearing. The findings are reported
in a book, "Violence Against Children," by Dr. David G. Gil. The American
experience is contrasted by Dr. Gil with the very low incidence of abuse in cul-

tures that have strong taboos against striking children, such as the American
Indians. The Indians discipline their young mainly through example and shame.

Dr. Gil calls for a change in the laws that permit corporal punishment. In-

stead, we need laws that forbid it. At least, Section 605(a) should not be
allowed to stand.

Crimes Without Victims

Attached to this statement is a policy statement issued by the Board of
Trustees of the National Council on Crime and Delinquency on the subject
of crimes without victims, that is, statutes making behavior criminal where it

is not harmful to anyone else, often not even harmful to the person himself.
These statutes are principally codifications in criminal law of moral positions
on which people differ. The position we take is one held by many, including
the President's Crime Commission.

Included in the proposed code are provisions making obscenity (dissemina-
tion of certain types of sexual material) a crime (§1851), and prostitution

(§ 1843), and possession of drugs for one's own use (§ 1824). We urge elimina-
tion of these crimes.

Criaies Without Victims

a policy statement, board of trustees, national council on crime and
delinquency

Laws creating "crimes without victims" should be removed from criminal
codes. They are based not on harm done to others but on legislatively declared
moral standards that condemn behavior in which there is no victim or in which
the only one hurt is the person so behaving. The commonest examples of such
so-called crimes are dnmkenness, drug addiction, homosexual and other volun-
tary sexual acts, vagrancy, gambling, and prostitution, and, among children,

truancy and running away from home—acts which, if committed by an adult,

would not be considered crimes.
Some types of victimless behavior are socially disapproved ; none of them is

criminal in any real sense. Whatever harm occurs is done to the participants,

not to society.

The use of criminal penalties, in effect for many years, has proved ineffective

in controlling these acts. The laws bearing on them are, in the main, disre-

garded : the alcoholic or drug addict remains addicted : the statutory threat

of punishment does not deter homosexuality or any other voluntary sexual

behavior. Widespread indifference to these laws in particular diminishes respect

for the law in general. Moreover, the punishment of those who are apprehended
under those laws carries no likelihood of producing any change in their be-

haTinr. Asnin. the addict released from jail remains an addict: the homosexual
remains a homopexual. pfc. Thev are not reformed; on the contrary, they become
embittered and often criminalized.

At the same time, the prosecution of such individuals imposes on the criminal

justice system an enormous burden, significantly sapping the capacify of the
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police, courts, and correction to deal effectively with truly criminal conduct.
Some measure of the problem is found in statistics : More than one-half of all
arrests are for "crimes without victims" ; more than one-third of all police
arrests are for drunkenness or disorderly conduct (usually an alcohol-related
act) ; one-half of all commitments to local institutions are for drunkenness.
For many of these persons, the appropriate measures required are not the
futile and destructive sanctions imposed by the police and the court and the
jail but the voluntax'y services offered by a medical or social agency.
For these reasons, laws creating "crimes without victims" should be removed

from criminal codes, and persons now prosecuted under these laws should be
removed from the criminal justice system.

Senator Hruska. Yon may proceed in your own way, either to

hio;lilight it or to read it, whichever is your preference.

INIr. Rubin. Thank you, Senator. I would, in fact, like to make
some remarks as background for the statement, and somewhat begin
in terms of the situation that the propo.sed revision of the Code re-

lates to.

I will try not to repeat what is in the statement unless there is some
need or occasion for it.

Senator Hruska. Very well.

Mr. Rttbin. I have a copy of the pre\nous hearings. I picked them
up only today, but I have glanced over them and I think that most
of the statements that have appeared are interpretative and probably
rather supportive. I feel badly when I am a critic as I am going to

be today.
I think that a re^-ision of this kind is an event that occurs very

seldom in the jurisprudence of any State or the Federal Government.
It comes along once in a generation or less, and I think that any pro-
posed revision stems from the historical period in which it appears,
and sometimes that historical period is not the best setting for de-
veloping a revision.

For example, I noticed that several State witnesses, several wit-
nesses testified with respect to State revisions. We, as an agency,
NCCD, the National Council on Crimes and Delinquency, have been
involved in several of them in much the same way as here, except
that on occasion we are consultants, and so we spend considerably
more time in working staff. For example, one of the settings in which
penal code revision occurred is the State of New York, and I noticed,
I think it was several, articles, presentations as well as articles, de-
scribing the penal code revision in the State of New York. Our
agencj^ was also involved a bit in that revision, and one piece of
writing on the subject was an article coauthored by Judge Alfred P.
Murrah and myself which appeared in the Columbia Law Review
prior to the adoption of the New York penal code revision.

Judge Murrah is chairman of the Council of Judges of NCCD,
and it is the Council of Judges that produced the Model Sentencing
Act published some years ago, which is a point of departure for our
evaluation of sentencing provisions in a code.

In that Columbia Law Review article we analyzed the proposed
New York Code, just as this statement undertakes to nnalyze the
sentencing provisions of the proposed revision of the Federal Code.

Perhaps, I might submit a copy of that, if that would be appro-
priate, and I will make a note to do that.

Senator Hruska. We would be happy to have it for our records.
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Mr. KuBiN. Thank you.

I mention that article because we warned in it, by referring to

specific provisions on the substantive side of the code and the sen-

tencing provisions, that the code did not promise any improvement
in the penal system of New York State. "We said that because it would
appear to us that the principal ingredients in the sentencing structure
and in the penal system, length of time, length of minimum terms,
or parole elgibilitj' approaches to habitual recidivist ojffenders, and
things of that kind, were not going to be improved, and we said we
would have the same kind of chaotic punitive penal system in New
York State after the code revision as before.

Senator Hruska. ]May I ask, Mr. Kubin, when that code was pro-
posed and the approximate date of this Columbia Law Review
article ?

]Mr. EuBix. I think it was 1966, and I cannot guarantee the date.

Senator Hruska. That gives a time element. Thank you.
Mr. EuBix. The code has been in existence now for perhaps 5

years, so it was just prior to the adoption of the code, at a time I
would say when we were still hopeful that we could persuade the
legislators to delay its adoption and perhaps modify the sentencing
provisions particularly.

I do not want to draw an absolutely direct line between what we
consider to be the failure to change the penology and what happened
in Attica last September. I am sure you know of the event I am re-

ferring to, when the prisoners rioted and 42 people were killed.

But I think jon cannot avoid some relationship between the sen-

tencing sj-stem, the parole system, these ingredients I have men-
tioned, length of time and minimum, and so on—you cannot avoid
relating those to the morale of prisoners, their sense of desperation
that leads them to take hostages and riot. There is not, really, an
enormously miique character to the New York penology or those
events. The prisons in this country generally are not doing something
that we are proud of, either in the States or the Federal system.

Besides the hearings that are being held here, hearings are being
held and several volumes have already been published by the House
committee examining prisons and penitentiaries, and I think if you
take only those hearings you have sufficient testimony that the prison
system in this country is a failure.

In what sense is it a failure ?

In our view, at least, and the view of many people that testified,

prisons today make a very poor contribution to our society. They
are violent places; they are, most people agree, destructive of per-
sonality. They do not prepare people for successful living upon re-

lease; they do not rehabilitate, and they do not protect the public as
repressive and controlling as the prisons are. We have this code pro-
posed at a time when the crime problem on the streets is almost a
foremost problem in the consciousness of the people in this country.
The prisons are not making a useful protective contribution to

that situation.

A prison system of that kind, I think it is applicable to the Federal
system, and we have indicated some reasons for saying that in our
statement. The prison svstem is not something that should be built
up.
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Over the last generation the prison system of the Federal Govern-
ment has been built up. Starting in the thirties when we had a small
prison population in the Federal system, a relatively small number of
Federal prisoners, and over the years it has steadily increased, and
we have twice as many prisoners today as we used to have.
Another characteristic of the Federal penology and penal code

in those- days was that the Federal system was characterized by
shorter terms than most places. Men would be committed and re-

leased perhaps on an average of 15 months or so. I think the length
of time they spend today, again, is double; it has steadily increased
over the years.

I say that against the background of my introductory remarks.
Mr. Blakey. Ts this true of Federal sentences ?

Mr. Rubin. Yes; yes, and a reference appears in our prepared
statement as to the increase both in Federal prisoners by numbers
and in the length of time they serve, and I can find it in the state-

ment, if you want me to.

Senator Hruska. You are speaking now of the terms actually, the
sentences actually imposed, or those that are authorized?

]\Ir. Rubin. Actually imprisoned and time served, which. I think,

is what you are pointing to. Tn other words, the terms of commit-
ment, the maximum term of commitment, have increased, and the
actual time served before release has increased.

Senator Hruska. Of course, the Youth Offender Act is an excep-
tion t^ that, is it not?
Mr. Rubin. No, I am afraid it is not.

Senator Hruska. You do not think it is ?

Mr. Rubin. It is not. no. The statistics demonstrate that youthful
offenders under the Federal Youth Corrections Act serve more time
than adult offenders for the same offense.

Mt. Blaket. Is this true here in the District of Columbia?
Mr. Rubin. I do not know.
Mr. Blakey. AVould your organization be willing to prepare some

data for the committee on the experience of youth offender sentenc-

ing here in the District of Columbia ?

If you read the newspapers here, they seem to indicate that youth
offenders in the late teens are being sentenced for murder offenses

where they are serving less than 2 or 3 years in prison.

Mr. Rubin. I must say that I do not have the District of Columbia
data: and such data as we have used, it is not in here, by the way,
because we are not pointing to that ; but it is contained in The Law of
Criminal Correction, a book that was sponsored by us and was pub-
lished in 1968. That data is a bit old.

On the other hand, I did a paper for a Federal sentencing institutes

some years later, and I had data then. It mav have been a half a
dozen years ago. At that time, youthful offenders committed served
longer than adults for the same offense.

I might say that we would be very willing, within our resources,

to submit any further information of this kind that we are re-

quested to. I think that I would say one other thing in response to
that, and that is, after analyzing the components of the sentencing
structure in the new proposed code, we said that since the code is

not in existence and our analysis may not be right-
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Mr. Blaket. I might indicate, for the record, ISIr. Rubin, the sub-
committee asked the administrative office of the courts to give us an
analysis of Federal sentences, actually on imprisonment and time
served, on approximately 17 offenses which represent over 50 per-
cent of the bulk of the Federal prosecutions, and that data is or will

be published in our hearings, and it is both consistent and incon-
sistent with what you have indicated today, that in some offenses the
average sentence imposed and average time served have decreased
over the last 5 years, in some other offenses it has increased, and that
the uniform pattern you have indicated is at least inconsistent with
the most recent study that the adminisrative office of the courts has
done for us.

So, I put that in the record for whatever it is worth.
Mr. Rubin. I am very grateful to have that, because what I am

coming to is a statement we made here. We said that we may be
wrong, we may be right. We suggest that a study be made as to what
the impact on sentences would be if the proposed code were adopted
as compared with what the existing sentences and sentences at an
earlier period were.

Mr. Blaket. That study has already been done.

;Mr. RuBix. So, I look forward to seeing that, and I hope that we
will be able to offer comments if they seem indicated on that material.

I might say that the statistical material available for an agency
like us or for others who are studying the system is not the best. And
I think it is fine that special data is being requested. I know that on
the occasions I spoke of, in the preparation of the statement and the
preparation of material on youthful offenders for the Federal sen-
tencing institute, it was very- hard to come by. I know that on the
occasions I spoke of, in the preparation of the statement and the
preparation of material on youthful offenders for the Federal sen-
tencing institute, it was very hard to come by. I know that when I
was looking for it while doing The Law of Criminal Correction, it

was necessary to write to the Federal Bureau of Prisons and ask for
certain specific data, and I obtained it but not all that I wanted.

So, I think if this statement is coming out, that is fine and I think
that anything we say on the code has to be judged by what that
statement will offer. If, in fact, it is in some sense supportive of
what we are saying but not in others, I think that alone is an indica-
tion that some of the sentencing provisions have to be reexamined.
But I would hope you would pro\'ide us with a copy of it when it

is available, and I would like to have the opportunity of giving you
some injDut on it.

But we did not take a dogmatic position on what we are saying
here. We said that we worry that certain consequences will occur,
and we wanted it checked out.

Now, with those introductory remarks, I would like to turn to the
statement we submitted and not read from it—or not very much

—

but to sunmiarize it and be at your disposal as to any supplementary
comments that I might make.
The statement deals with two general areas. One is the matter

which is of great concern, primary concern, in what I have said,
namely, the penal system, the prison system, the parole system of
the Federal Government. This is dealt with mainly here in the sen-
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tencing and parole provisions. The other part that I would like to

touch on more briefly is the bulk of the code that deals with sub-

stantive crimes.

We, as an agency, have developed standards on sentencing, correc-

tional systems, parole, and so on, and that is why the bulk of what
we have to say is derived from that and is pointing to those provi-

sions. We have, however, entered to some extent into the issue of

substantive definition of crimes, nothing comparable to the model
penal code which the reporters on the Commission used, but there

will be a few comments on it.

I would have quoted from a passage here—and perhaps I still

should. We say in our statement

:

Since the character of a penal system is determined principally by the pro-

portion of commitments to dispositions allowing a person to remain in the

community, length of terms, flexibility of release, as well as other factors,

unless one takes pride in a swollen, expensive, wasteful prison system, chapter
32 requires change.

Mr, Blakei'. Mr. Rubin, do I understand that the central thrust

of your statement is against imprisonment per se ?

Mr. EuBix. No, we cannot at this stage of our culture undertake
to have that position; however, the essential aspect of the Model
Sentencing Act, as you know—because you have worked with it, and
T am sure Senator Hruska does, too—is to make a distinction between
dangerous and nondangerous offenders,

Mr. Blakey. And with the premise of a danger to persons a>s op-
posed to dangers to property and other interests?

Mr. RuBiisr. Correct.

Mr. Blakey. Why should not society be protected against dangers
to property and other interests?

^Tr. EuBTN. They should,

Mr, Blakey. Why should not imprisonment be a method to secure
that protection ?

Mr. Rtjbik. It should, if it secures it, but if it does not secure it,

then it is not justified.

Mr. Blakey. Well, on a very minimum level, while a prisoner is

imprisoned he is, at least during that period of time, not recidivating;
is that not correct ?

Mr. EuBTN. That is correct. That makes me think of the data—and
if you are thinking in that vein, I really suggest that you examine
the ratio between the number of prisoners who are in prison for, let

us say, theft, and the number of thefts that are being committed.
For example, speaking of the District of Columbia, take the ratio.

If. in fact, you find that the number of prisoners is perhaps one
prisoner to 1,000 thefts committed, and that prisoner does not serve
more than a couple of years because theft is not a dangerous crime,
then I wonder whether you feel that the prison system for the Dis-
trict of Columbia offers any part of the Federal system a success or
a deterrent or a protection ? We went into data of this kind. We took
a position on preventive detention. We were opposed to preventive
detention, but we submitted a statement, and we have published a
statement that would have provided some alternatives.

Mr. Blakey. Let me ask you this

Mr. Rubin. I wanted to give you some statistics. They are related
to what you have just asked.
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I do not mind your interrupting, but that is what I wanted to
give.

Do you want me to go ahead ?

Mr. Blaket. Yes, go ahead.

]Mr. RuBix. AVe found, based on the study of another agency in

tlie District, tliat preventive detention at best might have prevented
50 or 60 robberies during a period of time when 10,000 'robberies
during a year were being committed in the District. If, in fact, pre-
ventive detention made a substantial contribution to the protection
of the community, we would have come up with a different policy
position. And, if, in fact, imprisonment of thieves, because you are
talking about property offenses or other property offenses

]\lr. Blakey. Well, can I change the terms of the question and ask
you whether the ratio of prisoners for assaultive personal crimes
versus the number of assaults or personal crimes in the community
is any different than the ratio as to theft, and if it is not what im-
pact does that have on your distinction between property crimes and
nonproperty crimes ?

]Mr. Rubin. My guess is that it is not very different.

]Mr. Blakey. Well, why would you suggest that we imprison people
for assaultive crimes, then ?

;Mr. RuBix. Let us go back to our definition of dangerous offenders.

You are familiar with it. We spell out criteria in our Model Sentenc-
ing Act, and we urge these criteria in place of the criteria you have
in this report, for long-term offenders. In our view, these long-term
offenders might not at all be dangerous; so, bear in mind that the
Model Sentencing Act proposal defining dangerous offenders says
these things: (1) the crime has to be a serious assault or serious

bodily harm against the person
^h\ Blakey. But the question

]Mr. Rubin. I want you to know that the second reason is where
we find that the person committing this crime is a person suffering

from a severe personality disorder, based on clinical studies by a
clinic and the sentencing judge, so that you would have a person
who is determined to be one that has committed this crime or type
of crime and whose mentality is such that ordinary control, either

])ro'oational or short-term imprisonment, would not be effective. So,
for those people, we submit that this definition is a much more specific

one til an any proposed code and is one that would be protective, and
we are supporters of imprisonment, although we say imprisonment
in the present system does not help any of these people. We would
hope that the penal system would be changed so that the code would
really invest some expertise, some therapeutic measures, for those
long-term prisoners; and it does not exist today in the Federal
system. If, in fact, you are pointing to this kind of data, then, I say
it is important to get it. In other words, find out how many assaultive

people are imprisoned and the degree of protection that is provided
as against the number of assaults being committed during perhaps
a year.

Mr. Blakey. And if we found it was no different than in the prop-
erty area, would not that logically require you to suggest that we not
imprison them for either property or assaultive offenses ?

^Ir. Rubin. We are not taking an absolute position on either one.

I could point to an article by Mr. Rector, for example, several years

57-868—72—pt. 3-B 11
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ago, in the Journal of the American Adjudicature Society interpret-

ing the kinds of sentencing that would be imposed under our view

of^dangerous and nondangerous, and he said that there are several

categories of nondangerous offenders where the terms that we think

adeqiiate should be imposed. I cajinot recall all of them, but he spoke

of the repetitive property offender or offenders whose situations in

the community were such that imprisonment for a relatively short

time would bring them out of a particular atmosphere—cannot quote

it with more specifics than that, but it is in INIilton Rector's article

in the Judicature, and he points out that there are several categories.

They are not individually selected; they have to be individually

selected by a judge, but we are not taking the position that all non-

dangerous offenders be released on probation, but, but, there is a

passage in our statement that is critical of utilization of prison terms

as a condition of probation. We have always opposed this as a con-

tradiction in terms, and we do point out, we do point out in our state-

ment, two studies from the State of California that found that the

success with people who did not serve a jail term as a condition of

probation was better than with those who did serve such a term, and
that the nature of the people who received straight probation as com-
pared with those who were committed for short terms was the same.

So. I submit that, in looking at your data, you consider not only the

ratio of such prisoners to such offenders but that you also look at

the relative success of those who are placed on probation as compared
with those who are nondangerous that go to prison.

You must remember that people who are nondangerous. whether
in our definition or yours or anyone else's, do not serve terribly long
terms, and whatever protection you are affording is for a relatively

short period of time. And is that period of time disruptive; does it

embitter tliese people and make it more difficult for them to succeed
upon release? If so, then, that prison term is not protective in the

long run.

Senator Hruska. ISIr. Rubin, I sound now the 5-minute warning.
May I ask you to direct your thoughts and perhaps a comment to

this proposition: In your statement you indicate that section 3202
prescribes maximum terms for felonies, and you name them, but
then you say

:

But it then authorizes higher terms than these if the court finds the defen-
dant to be a "dangerous special offender." defined as follows

:

(a) One who has previously been convicted of two or more felonies, of any
kind, dangerous or not.

And then you have subparagraphs (b) and (c) and (e). This
section is based on the present statute, is it not, the Organized Crime
Control Act of 1970, and these sentencing procedures are already
on the books ?

Now, that was designed particularly for what we have come to
designate as the field of organized crime. There comes a time when
a man, in the judgment of this committee and of the Concrress and
of the President who signs the bill, if he lives the kind of life where
he devotes his time and his talents, such as they are, to a course of
crime of one kind or another and does nothing else, he is a profes-
sional, he is a full-time criminal.
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As to them, the reasoning of this committee and the Congress was
that he falls outside of that rehabilitative process that we like to
think we are striving for in our penal code, and, therefore, the most
wholesome treatment for him and for society's protection will be to
put him in prison for a longer time. As indicated by Mr. Blakey, at
least he is out of the way during that time and the time he can be-
come a recidivist is postponed.
Sometimes the physiological aspect grabs hold and when he is

released he is no longer the aggressive young driving force that is

making a major contribution to organized crime. Father time takes
care of some of these problems for society.

Now, what coimnents would you have on that general concept fis

developed in the Organized Crime Control Act and adopted in this
section 3202?
Mr. KuBiN. We are in complete accord with what you have just

said. In our INIodel Sentencing Act we have two categories of "dan-
gerous offender"—namely, people who are subject to a term that may
be up to 30 years: one is the kind of assaultive individual that we
have just been talking about; the other is the racketeer. And when
S. 30 was being worked on, we tried our best—and Mr. Blakey
knows—^to contribute to that. When we, ourselves, drafted the IModel
Sentencing Act in 1963, we had something similar to what has been
proposed here. We knew at the time—and we said it in our publica-
tion—that this is overbroad, that it is written in such a way that
many offenders would be subject to a long term who should not be.

I^ut we could not arrive at a better resolution of that definition.

During the drafting of S. 30, a superior draft was contrived. I do
not know at what stage it occurred, but it was one that said the per-
son who is to be identified as a racketeer subject to a long term is

one who a supervisory relationship to organized crime aiid it had
various other ingredients that would identify him with some preci-
sion as being more than the run-of-the-mill employee in the rackets.

We are now, in fact, drafting—we have already completed the work
on a redraft of the Model Sentencing Act, and we have again in-

cluded the racketeer in the categor}^ of dangerous offender subject
to a 30-year term.

But we used that early draft of S. 30 on racketeering and perhaps
modified it soniewhat, and I would like to submit that to you, because
we are in accord that, in addition to the individual who is so seriously
assaultive, surely organized crime is the most serious kind of crime
we experience in this country. And if, in fact, you could put away
leadei^s of organized crime it should be for an appreciable term of
imprisonment. But if you compare the proposed Federal code revi-

sion and the draft that we have arrived at in our new re\4sion of
the Model Sentencing Act, you will find that they are quite different.

And that is why I say that the mere fact that a person has com-
mitted two or more felonies does not make him a racketeer.

Senator Hruska. No. but that is not the test that is set out in
3203. That is not the test. You see, to that extent your statement is

a little misleading because you say how this dangerous special offender

is defined, and then you say the repetition of offense may have little

bearing on dangerousness and
Mr. Rubin. Let me look at it.
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Senator Hruska [continuing]. Anyone that commits two or more
crimes does not necessarily fall within the definition contained in

a202. It takes two printed pages, two printed pages, of the book to

define and describe what a dangerous special offender is, don't you
see? And the mere commission of two or more felonies does not

qualify him.
There have to be many other factors and many other elements that

must appear, identified with him, before he fulfills that definition.

So, I would be hopeful that we would not oversimplify this prob-

lem to a point of saying that all you have to do to become a dangerous
special offender is to commit two or more felonies. That is not true.

Mr. Rubin. Is that not true under section 3202(2) (a) ?

Senator Hruska. No, because there are many other factors.

Look at section 3202 which defines a dangerous special offender,

and it starts about one-fourth of the page down, and it continues

for the entire next page.

Mr. Rubin. Yes, but the others are separated by "or." In other

words, 3202(2) (a) defines this individual that we are talking about,

and that is "or," "or" that he has committed.
Senator Hruska. That is right. But you see, by reading the text

of the whole thing, it cannot be said that mechanically and automat-
ically when a man commits two felonies he is immediately classified

as a dangerous special offender. That is not true.

Mr. Rubin. May I say that I think that the statute, the proposed
statute, is overly broad in exactly the sense we have said. Wliat I
would like to do, therefore, is to submit a further memorandum on
exactly this point, because I gather from you that if, in fact, the
statute is overly broad in permitting a two-time loser or a three-time
loser to be sentenced as a dangerous offender, you, yourself, would
be critical of it. Am I correct ?

Senator Hruska. I would, if that is the only factor being consid-
ered. But, you see, it takes more than that to qualify a man to be-

come a dangerous special offender. It is not a mechanical, very sim-
plistic proposition. You err twice and you are condemned for a
longer term. It is not that. I submit that, because we have gone
through this. This committee has gone through this and argued it,

and we debated it on the floor as well as within the committee. That
is why I asked you to comment on the concept.
Mr. Rubin. 1 understand. That I understand, and that is why I

think it is well that we have this exchange, because we may be in
complete accord philosophically and conceptually, and I would like
to pin this issue in an additional memorandum, because, as we read
it, it is overly broad in exactly the sense we put into our statement.

Senator Hruska. Your time has expired, but if you have that new
draft or any draft that you think would be an improvement on sec-
tion 3202 within this concept, we certainly would be favored by
receiving a copy of it.

Mr. Rubin. Let me make a hasty note to do that.
Mv. Blakey. Mr. Chairman, there is one other thing that the

record ought to indicate at this time. I have had a chance to look
through that study, and I would like to indicate in the record what
the study in general indicates. It shows on a study of 14 offenses
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that the average length of sentences, three are up, eight are down,
and three i-emain the same. On the percentage of sentences that were
5 years or more, it indicated that six were up, that eight were down,
and on the use of probation in the same 14 crimes, it indicated that

the use of probation was up in seven oilenses, was down in three

and was the same in four. So that the general thrust of the study is

tliat less terms are being imposed and more probation is being granted
in the bulk of Federal sentences over the last 5 years.

Senator Hruska. Mr. Blakey, will you identify that study for the
record ?

Mr. Blakey. This is the study that was done by the Administrative
Office of the Courts for the subcommittee on the possible impact of

the new code on existing sentencing practices of the courts.

Senator Hruska. Found within our hearings?
]Mr. Blakey. It will be found within our hearings.

]Mr. Rubin. I w^ould appreciate it if we could receive that and per-

haps have an opportunity of commenting on it.

Senator Hruska. Yes, and if you have any comment, Mr. Rubin,
please state it in writing and mail it to Mr. Blakey in care of this

subcommittee. We would appreciate having it.

]Mr. Rubin. Yes, indeed.

Senator Hruska. Thank you very much for appearing.
The next witness is Mr. Richard A. Givens, director. New York

Regional Office, Federal Trade Commission.
]Mr. Givens. Thank you.
Senator Hruska. You have filed with the committee a statement,

have you not ?

Mr. Givens. Yes, Senator, and I am very grateful to you for per-

mitting me to appear in your hearing.

STATEMENT OF RICHARD A. GIVENS, FORMER ASSISTANT
U.S. ATTORNEY

Mr. GrvENS. I would like to point out that I am appearing in my
individual capacity as a former Assistant U.S. Attorney and am not
speaking on behalf of the FTC which has not formally voted on any
of the issues which I will discuss.

Senator Hruska. Yes. We welcome your appearance here. We are
glad for tha^t explanatory note.

Your statement will be printed in the record at this point in full.

(The prepared statement submitted by Mr. Givens reads in full

as follows:)

Statement of Richard A. Givens

I am extremely honored to have the opportunity to appear before this Sub-
committee on the crucial subject of the proposed new Federal Criminal Code.

appearance in individual capacity only

I am appearing in my individual capacity as a former Assistant United
States Attorney and former Chief of the Consumer Fraud Unit in the U.S.

Attorney's Office in the Southern District of New York, and not in my present

capacity as Resrional Director of the New York Office of the Federal Trade
Commission. Since I am not appearing on behalf of the Commission, the views
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The proposed New Federal Criminal Code in the form submitted by the
National Commission on Reform of Federal Criminal Laws would make a
number of extremely valuable reforms in fedei-al criminal law. But I believe
it requires substantial further revision in order to advance both fair and
effective law enforcement. Many of my views are similar to those of the
Committee on Federal Legislation of the New York County Lawyers Asso-
ciation of which Vincent L. Broderick, former Police Commissioner of New
York, is Chairman, and of which I am a member, and I am attaching a copy
of the Committee's report as well as of a report of the Committee on Federal
Legislation of the New York State Bar Association dealing with mental issues
in criminal trials, with the I'equest that they be made part of my statement.

JfEED FOR PRESEKVIXG PROTECTION OF THE PUBLIC UNDER EXISTING FEDERAL LAW

The Code as recommended by the National Commission relied primarily on
state criminal law and the Model Penal Code prepared chiefly for state

legislatures. In doing so, in my view, it failed to include the full reach of many
important federal laws enacted by Congress to deal with national problems
and which have been vital in the fight against such evils as organized crime and
consumer fraud. Overprecision, where the draftsmen seek to anticipate every
situation, can lead to far more serious problems than general statutes defining

a basic evil and relying on the courts to fashion appropriate remedies. Wiping
out existing case law under long-existing basic federal criminal laws is also

certain to increase rather than lessen uncertainty as the courts grope for the

meaning of new provisions in concrete situations. I therefore recommend that

this Subcommittee give consideration to reincorporating into the new Code
the full reach of all the most important existing general federal criminal pro-

visions, such as, but not limited to the general federal conspiracy statute with

its prohibition on conspiracies to defraud the United States (18 U.S.C. 371),

the federal false statement statute (18 U.S.C. 1001), the mail and wire fraud

statutes (IS U.S.C. 1341, 1343), so important in the fight against consumer
fraud, the obstruction of justice statute (18 U.S.C. 1503) and the interstate

commerce extortion statute (IS U.S.C. 1951), so important in the fight against

organized crime. Of course, the proposed Code as prepared by the National

Commission carries forw^ard something from each of these, but never their

full reach, and in many instances what emerges is frequently a misdemeanor

even where serious conduct is involved.

THE MAIL FRAUD STATUTE : PRINCIPAL MEAPON AGAINST CRIMINAL CONSUMER FRAUD

Having prosecuted organized crime cases ^ as well as consumer fraud and

other cases, I also feel justified in stating that criminal consumer fraud is

becoming infiltrated and in some instances controlled by organized crime and

racketeering.
Since a great deal of my professional work has been concerned with consumer

fraud." I also believe that I can testify with confidence that the mail fraud

statute is our most important weapon against hard-core criminal consiimer

fraud. The following crucial advantages of the statute would be lost if it

were replaced by a federal theft provision such as proposed code section 1732

with the definitions proposed in section 1741

:

1. The essence of the crime is the existence of the scheme together with the

requisite use of the mails. Actual loss to a specific victim need not be alleged

or proved. This is crucial because any particular consumer fraud victim^ is

always vulnerable to pressure or to being satisfied by a refxmd, so that requiring

proof of actual loss to named victims would often defeat prosecution even of

the most nefarious schemes. As one example of the type of pressure employed,

in one case the mother of a witness known to the defense in a consumer fraud

lEsr FnUp'T Statos v Mnrmi^z. 424 F.2rl 1174 (2f1 Cir. 1070: TTnitpd S<,itps v.

Tourinp. 428 F.2d 865 (2d Cir. 1070) ; United States v. Tourine, 442 F.2d 1.S44 (-d

^^s'F^c^^Fnited Stntes v. Zovluck. 274 F. SiipR 385 (S.D.N.Y. 1067), .-iff'd withoii^

oninion.' Dkt. No. 32R52 f2d Cir. 4/7/00^ deninl of post-conylction mo^Lon nffd, 448

F2d 3r!<^ (2d Cir. 1071): United States v. Sternirrass, Diet. No. .S2 r04 (2ri < i^

.

12/18/68); United States v. Armnntront. 411 F.2d 60 (2d Cir 1060) : TJnited Stnt.'s

V Fnvland T>kt. No. 71-1112 (2d Cir. 1071) ; TTnited States v. Wiseman, 445 F.2d 702

("d Cir. 1971); see 115 Cong. Rec. § .S0S2 ^daily ed. 3/24/69).
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lirosecution to be scheduled to testify the next day received a telephone call
imrporting to be from a private detective agency working for an employment
agency. The caller asked if the daughter was married. In fact she was an
unmarried mother and was so frightened that she refused to appear. Another
witness in a consumer fraud case testified to being given $1,000 to leave the
country and to bribe a second witness.^'

2. Unlike the definitions in section 1741, the issues now presented to the jury
are simple: a) was there a deliberate scheme to defraud, and (b) were tlie

mails used to execute or attempt to execute the scheme? This simplicity would
be lost were the basic concept shifted from the existence of a deliberate scheme
to defraud to a theft concept, and then a series of complex definitions were
superimposed.

3. The element of deliberateness of the scheme to cheat protects defendants
against prosecutions for mere puffing, whereas section 1741 introduces a concept
of express exclusion from the statute of "exaggerated commendation of wares"
wliich would not deceive the "ordinary" persons in the group addressed. This
would permit false sales pitch deliberately aimed at deceiving a targeted
minority of those addressed. Likewise, the element of a scheme to defraud
protects defendants wlio misrepresent immaterial matters. The express re-

(luirement of section 1741 that deceptions have "pecuniary" significance could
imnumize phoney charity schemes, schemes to get money from widows based
on false promises of marriage, and other types of criminal schemes not fore-

seen by the draftsmen.
As the County Lawyers report indicates, pp.6, 27, the simplicity of the

pi"esent mail fraud statute can readily be incorporated into the structure of the
Code."

NEED FOR FLEXIBILITY IN SANCTIONS

The mail fraud or a consolidated antifraud section, as well as indeed the
Code generally, could be made more effective by a wider range of sanctions.

I do not believe that separate sanctions for organizational offenses are neces-

sary. If a crime is committed by an individual,^ or an organization, the
same kinds of sanctions (except, oliviously, imprisonment for an organiza-
tion) should be available if justified by the facts.

^lost importantly, eqTiitable relief of any kind appropriate to the case

which could be obtained in a civil injunctive proceeding against the same
conduct should be open to the Court as part of the judgment in a criminal

case. If there is proof of guilt beyond a reasonable doubt, it would seem
logical to permit remedies which could be imposed in an injunctive action

liased on a preponderance of the evidence—and without burdening the
judicial system by bringing another suit. By leaving the precise boundaries
of the relief to the discretion of the court based on the facts, the need for

a laundry list of remedies such as giving publicity to a conviction would
be ol)viated. and the need for separate consideration of sanctions for orga-
nizational offenses likewise eliminated.

Obviously, injunctive decrees can and should frequently go beyond merely
prohiliiting tlie conduct already illegal under the statute and remove the
conditious tending to bring about or perpetuate the results of the violations.

This should logically include restitution to victims of the crime in appro-
priate cases. At present, such restitution can only be arranged by menns
of a bargain whereby the defendant gets a lighter sentence in retui'n for

agreeing to make restitution. Where heinous conduct is involved, that kind
of bargain is obviously against the public interest. Inclusion of authority
for restitution to victims of crime need not await Congressional resolution
of the broader problem of private class actions where there has been no
conviction. A criminal conviction plus the decision of the Trial Judge that

'^ Spp Bripf for tlip United States, Anpendix, United States, v. Zovluck, 44S F.2d ;'..•?!)

(2d Pir. 1071>. p.nn-]4.
* The Tommittees on Federal Lejrislation, Federal Courts and Consumer Affairs of

the Assooiation of the Bnr of the <^!t.r of Xew \orlc in a .ioint report have nnnniniously
disapproved the replacement of the niai! fraud statute as proposed by the National
Commission. See "Proposed Federal Legislation to Protect Consumers," 10 Bulletin
of Reports of the Association of the Bar of the City of New York Concerned with Fed-
eral Legislation No. 1, p. 1, 14 Fn. l.*].

^ See, in the consumer fraud field, the Zovluck case previously cited.
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restitution should be part of the sentence is obviously the strongest pos-
;

sible "trigger" for restitution to an entire group, and involves no danger 1

whatsoever of unjustified "strike suits."
!

Authority to order appropriate equitable relief in criminal cases should '

include inclusion of provisions of this type as conditions of probation as I

well as in a separate injunctive order (see County Lawyers report, p. IS,
j

28). In that event, there would seem to be no reason why a corporation as
,

well as an individual could not be placed on probation in an appropriate
[

case. There wdxld thus be no reason for any distinction whatever in tlie I

Code between sanctions for the two types of defendants (the physical fact
|

that organizations cannot be imprisoned requires no statutory declaration
|

of this truism )

.

j

APPEALS FEOM SENTENCES
1

I

In order to reduce sentencing disparities, I would favor allowing appeals 1

from sentences as proposed by the Commission. This seems especially desir-
j

able if permissible types of sentences are to be broadened as recommended
]

here. But procedural safeguards are crucial here to prevent overburdening of
\

both the prosecutor and the appellate court by appeals from every sentence
j

where the defendant would have preferrd more lenient treatment. My own
solution would be a procedure similar to that on motions for rehearing,
where the losing party may apply for further proceedings but no action
is taken nor will the winning party be allowed or required to answer unless
the court determines from the losing party's presentation that there is

enough to justify a full hearing.

CORPOKATE CRIMINAL VIOLATIONS UNDER THE CODE

Section 402 of the Code as proposed by the National Commission would
drastically reduce corporate criminal responsibility for felonies by requiring
proof that managerial authorities knew of the violation. According to the
Working Papers this narrowing of corporate criminal responsibility is

based on doubts as to whether corporate liability serves any purpose in
such cases. My experience is that it does. In numerous cases corporate lia-

bility was bitterly contested because of the deterrent effect of publicity
of the fact that misconduct has been established." Further, the addition of
additional types of alternative sanctions would make corporate criminal
responsibility meaningful in the types of situations discussed in the Work-
ing Papers where a mere fine, ultimately falling on the shareholders, may
have no meaningful effect. In my view, existing case law, imposing liability
on corporations where the conduct involved was for a corporate purpose and
committed by a corporate employee authorized to act in the field involved,
should be continued (Working Papers, Vol I, p. 167-180). This is important
for three reasons

:

(1) Coi-porate shells are often taken over by organized crime for illegal

purposes, often to the detriment of honest original shareholders/
(2) A more lenient attitude toward corporate crime in serious cases

would be directly injurious to the public—and especially to us as taxpayers
where fraud against Government contracting authorities are involved.

(3) Unless criminal sanctions are as effectively available against corpo-
rate wrongdoers as against others, the erroneous image will be allowed
to be promoted that our criminal law is only concerned with crime when
it does not involve the large and powerful. This will in turn encourage
disrespect for law.

"E.g., see Improper Practices, Commodity Import Program, U.S. Foreign Aid, Viet-
nam, Hearings before the Permanent Subcommittee on Investigations, Committee on
Government Operations. United States Senate, 90th Cong., 1st & 2nd Sess. (1967, Iftey),
p. r,QS-5G9; United States v. Olin Mathieson Chemical Corp., 36S F.2d 525 (2d Cir.
1960).

''One way this can happen is through use of funds derived from illegal sources
maintained in secret foreign accounts. See Legal and Economic Impact of Foreign
Banking Procedures on the United States, Hea.ring before Committee on Banking v'i:

Currency, House of Representatives, 90th Cong., 2d Sess. (lOfiS) ; Foreign Bank
Secrecy and Bank Records, Hearings before the Committee on Banking & Curreiiov,
House of Representatives. 91st Cong., 1st & 2nd Sess. (1969, 1970),' on H.R. 1.5073."
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EFFECT OF THE CODE ON OTHER LAWS

Set-tion 3006 of the Code as submitted by the National Commission would
automatically downgrade all crimes outside the Code to the status of mis-
demeanors. This represents a drastic reduction in the deterrent value of

all federal laws not expressly included in the Code including those in areas
given much study by Congress at the time the laws in question were
adopted. Where the Code does expressly deal with such non-Title 18 laws
it generally does not include the full scope of the existing law, e.g. in

the case of the securities laws, and most particularly in the provisions for
so-called regulatory offenses'' (Code section 1006) under which even willful

violation of a regulation creating substantial likelihood of harm to life

would be a class A misdemeanor.
While overall rational consistency of maximum penalties throughout all

50 titles of the United States Code is a laudable objective, I submit that
it is not achieved by these provisions, Vi^hich in my opinion would do far
more harm than good. To study each non-Title IS area in depth, ascertain
the purpose of eacli provision and the reason for the creation of a partic-

ular penalty is imdoubtedly a Herculean task ; but unless this is done, it

would seem wrong to attempt to tamper with all of these provisions with
a broad bru.sh. Therefore, pending further study I would strongly recom-
mend that both sections 3006 and 1006 be dropped and non-Title 18 penal-
ties be left as they are, with the exception that the general alternatives
which I have discussed, e.g. equitable relief, and fines based on the account
involved as suggested by section 3301(2) of the Code, should apply to all

crimes in ail titles of the United States Code.

"CRIMINAL coercion"

In some respects, the Code as prepared by the National Commission
has created new federal crimes in such a manner that organized crime
and also practitioners of frauds against the public could use these provi-

sions to their advantage. A prime example is section 1617, the "Criminal
Coercion" section which makes it a federal offense, with intent to compel
another to engage in or refrain from conduct to, among other things

:

"(c) expose a secret or publicize an asserted fact, whether true or false,

tending to subject any person ... to hatred, contempt or ridicule, or to im-
pair another's credit or business repute; or

"(d) take or withhold official action . . . or cause a public servant to

take or autiiltold official action." (emphasis added).
It is an aflirmative defense, the burden of showing which is on the

defendant, that the defendant believed that the purpose of the threat was
to stop misbehavior, etc. Federal jurisdiction under this section would be
very broad, including any situation where instrumentalities in interstate

commerce would be used.

The danger of this section is not much in the wrongful prosecutions

likely to be brought under it, as in the "chilling effect" it would be likely

to have on legitimate activities, and indeed activities necessary to deter

crime.
The following situations conceivably could be claimed to fall under

this section :

1. A company is selling large quantities of glassine envelopes or other

paraphernalia likely to be used in narcotics distribution, in a community ®

and community leaders threaten to publicize this or to complain to law
enforcement authorities.

2. A consumer buys a TV which doesn't work, and in addition is over-

billed for it and finance charges are thereafter assessed while her request

for a refund is pending. She then gets a harsh dunning notice, and threatens

to complain to an Action Line reporter or to a Federal agency if the situation

is not rectified.

« See House Select Committee on Crime, Second Report, Heroin and Paraphcrnali.i,

H. Rep. 91-1808, 91st Cong., 2d Sess. (1971), p. 22-30.
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3 \ businessman finds that a substantial block of stock in liis company

has been bought by a "dummy" with funds derived from secret foreign

accounts" He threatens to complain to the Securities and Exchange Com-

mission, to ask the U.S. Attorney to investigate, or to confide in a member

of the press if the secret funds are used to buy any additional stock to
j

seek to acquire control.

4. A Postal Inspector receives numerous complaints that a mail order

firm is accepting checks from members of the public but not furnishing

the merchandise. He indicates to the firm that a full-fledged investigation

may be necessary if the situation is not rectified.

These activities should not l»e made prima facie criminal subject to an

uncertain afiirmative defense. In any of these situations, the primary wrong-
;

doer would lie handed a weapon l»y section 1617 to fight back against those

who are seeking to contain his activities. In example 1, the seller of the

paraphernalia would have an additional club to wield over the needs of

community leaders who dared to threaten to expose his activities. In ex-

ample 2. another weapon in the arsenal of a tough collector—the possibility

of a prison term for the consumer merely for having threatened to com-
\

plain—could be added. In example 3, another lever would be given the

possible racketeer to seize control of legitimate business. In example 4,

another roadblock would be placed in the path of an overworked agency

trying to protect the public where actual prosecution in every case Is

beyond its capacity.

"Coercion" of the types described, should be prohibited only when exer-

cised corruptly or for private gain, to which the parts would not be en-

titled. In my opinion, such a limitation on the scope of the section is

imperative.
Similarly, the sweeping definitions of "threat" in section 1741 (k) should

be reviewed to ascertain whether they may not inadvertently cover legiti-

mate activities. Indeed, there may be advantages to the use of such tradi-

tional terms as "extortion" which are defined by case law under existing

statutes such as 18 U.S.C. 1951, rather than the introduction of many of

the complex definitions contained in the proposed Code as drafted.

INSANITY DEFENSE

Another area in which I believe that the Code should be amended is

in its statutory definition of the insanity defense (section 503). The in-

sanity defense has never previously been established in a federal statute

—

it has been a judicial development. As set forth in the report of the Com-
mittee on Federal Legislation, New York State Bar Association (41 N.Y.
State B..T. 394 (Aug. 1969)) a copy of which I have submitted today,
many lawyers and psychiatrists are beginning to question whether insanity

should be a separate defense. Instead, they believe that testimony relating to

a defendant's mental state should merely be relevant to sentencing and to

any appropriate element of the offense. This approach is discussed in

Volume I of the Working Papers of the National Commission on Reform of
Federal Criminal Laws. p. 247 et seq.

The original concept of the iiisan'ty defense was that commitment to a
mental hospital would be preferable to imprisonment for insane defendants.
P.ut that is a better argument for expansion of flexibility in sentencing
than for asking a jury to answer metaphysical questions involving free
will and determinism such as whether a person lacked substantial capa-
city to conform his conduct to the requirements of the law due to a mental
disease or defect.

Further, as a practical matter many defendants using the defense are
seeking—and sometimes able to escape any compulsory treatment sanctions
as a result of their conduct.^" Interestingly enough, this has been especially
true in tax cases, involving theft from all of us as taxpayers.

Tompnrp the facts in UnitPfi Statos v. Alo 4?,0 F 2d 7.51 (2rl Cir 1071)
'"Sep TJnitecl States v. Shellor, 369 F.2d 293 (2a Cir. 1966) ; Time, January
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I believe that the alternative approach abolishing the defense should be
adopted. If this is not done, then the defense should not be frozen by
statute but allowed to develop by further judicial elucidation.

CONCLUSION

The consideration of a totally new Federal Criminal Code is an historic

occasion, challenge and opportunity. I am extremely honored to have been
asked to appear before your Subcommittee in its work in this Important
endeavor.
The draft Code as proposed by the National Commission can, I believe,

be revised by this Subcommittee so that it will make a tremendous contribu-
tion to both fairness and effectiveness of law enforcement for the benefit

of all Americans. I hope that my comments will have assisted at least in

some small way toward that end. Please call on me if I can be of some
further assistance in any way.

ADDENDUM

Since mj testimony was prepared, the U.S. Court of Appeals for the
Second Circuit, "with a heavy heart because the record reeks from the
unconscionable practices of appellants" reversed the convieti.on of a fur-

niture firm for false use of the initials "U.S." in collection of debts in

violation of IS U.S.C. 172. United States 1. Boneparth, Dkt. No. 712-1862
slip op. 1805 (2d Cir. 2/23/72).

18 U.S.C. 712 prohibiting false use of names indicating that a govern-
ment agency is collecting private debts, would be dropped from the Crim-
inal Code by the National Commission's draft and assigned to Title 4 of
the U.S. Code. In what form the section would be reenacted is not specified.

I believe this section is extremely important as indicated by its legis-

lative histoiT and situations where it has been used in the past.^^ Further,
the revision of the Criminal Code should provide an opportunity for legis-

lative correction of v.hat the Second Circuit recognized was an unfortunate
result in its Boneparth decision. In that case the Court held that the statute
applied only to those collecting debts for others. It properly reached such
a conclusion with a "heavy heart" because many criminally fradulent oper-
ators use exactly such false tactics to collect their own alleged debts.^^

]\lr. GiVENS. Thank you, Senator.

Senator Hruska. And you may i^roceed in your own fashion.

Mr. Grs'ENS. Therefore, I will not read it, but I would like to com-
ment on certain aspects that I think may be particularly important.
The last witness emphasized the undesirability of long imprison-

ment for certain defendants, and I think he was right about that,

and I think this is a very strong argument as to why the code
might give the judge more latitude in imposing other sanctions in

addition to the conventional imprisonment or probation.

Now, one of those would be the power on the part of the judge
to grant an injunction as part of a sentence in a criminal case. I

would say this would be justified for this reason: That if there is

proof beyond a reasonable doubt that a defendant has committed
a crime, certainly the civil standards of proof of preponderance of

tlie evidence would also be satisfied.

Xow, we have several instances right now where the law permits

that.

For example, under the securities laws there can be a simul-

taneous injunctive proceeding and a criminal prosecution against the

same stock fraud.

I'H. Rpp. No. S74, 86th Cong., l!<t Spss. (1959), 19.j9 U.S. Code Cong. & Admin.
News. 2G0S.

1- See Brief for the United States, p. 10, 20-21, 102a-103a, United States v. Zovluck,
Dlit. Xo. 32652 (2d Cir. 4/7/69).
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Many of the cases that I had as Chief of the Consumer Fraud
Unit in the U.S. Attorney's Office under Mr. Whitney North Sey-

mour, Jr., the U.S. Attorney for the southern district of New
York, and his predecessor Robert M. Morgenthau, concerned con-

sumer deceptions that we prosecuted as mail fraud.

Now, under those circumstances, there was no power for the

judge to enter an injunction against the continuation of that con-

duct; so, the only course action that he had open to him, in order

to make sure that this conduct was stopped, was to send the de-

fendant to jail for perhaps a longer time that he would have had
to if he could have granted an injunction. And there is no provi-

sion for an injunction against mail fraud in the existing criminal

code.

So, therefore, one of my recommendations would be that at least

for offenses similar to mail fraud there should be a provision em-
powering the judge to grant equitable relief.

And I alst) wish to submit that this would be appropriate for any
type of criminal offense. The reason that this has not been done
in the past is because the argument has been that since a crime is

already illegal, there is no gain in enjoining the crime.

Now, I think that argument, wliicli has been made in the past,

is erroneous, because the injunction could be far more specific in

dealing with the defendant and telling him exactly what he can
and cannot do. And, of course, that has been found in the case of
securities fraud and other cases.

Senator Hruska. ]Mr. Givens. in some consent decrees in antitrust

cases, is that not found to be the thrust of some of the provisions
of that decree ?

Mr. Gr^ns. Absolutely.
Senator Hruska. That the defendant is forbidden doing certain

things that are very specific?

Mr. Grt.ns. Absolutely so. So that the antitrust laws already con-
tain this concept, that there can be an injunction and also a criminal
prosecution, let us say, for example, as in a price-fixing conspiracy.

Senator Hruska. Yes. Now, is not the same idea and intent im-
parted in the parole and probation proceedings ?

IMr. Grt^ns. To a certain degree it is.

Senator Hruska. How would you sharpen that, or how would
you make it more specific? Would that require statutory enactment,
do you think ?

Mr. Givens. I believe statutory enactment would greatly clarify

it. because in the probation area the judges have generally tended
not to go into the specific way in which the defendant carries on his

activities.

For instance. I liad a criminal prosecution where a defendant said
that you would win 10,000 percent profit on horserace bets if you
bought a system from him, and, as a matter of fact, if you com-
plained and asked for your money back you got a note saying that
your complaint was in violation of the mail-fraud statute and that
the defendant was tentatively withholding your arrest to give you
a chance to withdraw your complaint.
Now, if the judge had put him on probation the court could have

said that he had to be engaged in a lawful occupation, that he can-
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not take narcotics, and so on, but there have been decisions indi-
cating that the judge might have been stepping beyond his powers
if he said, "No use of the mails to advertise any systems for win-
ning on horse races," without proving that the future system was
a fraud, just saying, "You cannot do that anymore, based on your
past conduct."
But in a regular civil injunction the court could do that, either in

an antitrust case, as you mentioned, Senator, or in a securities fraud
case.

So, my recommendation would be that, as stated in the report
submitted by the New York County Lawyers Association, Commit-
tee on Federal Legislation, that Mr. Broderick submitted to this
committee yesterday, that section 3001 concerning authorized sen-
tences be amended to provide—and I am quoting from the County
Lawyers Report on page 28

:

The court may enter orders appropriate to prevent . . . and restrain future
violations of the statute shown by the evidence of plea to have been violated
in the case before the court.

And I believe that would give the judge more power than he has
imder probation. Also, of course, putting a corporation or an or-

ganization on probation may present certain problems in that the
sanction for violating the probation would merely be a fine. If there
is an injunction, the court has the power to pursue an appropriate
remedy for violating an injunction. For example, in the United
]Mine Workers coal strike of 1946, a fine of $500,000 was going to be
imposed for violating that injunction. Now, if you had a corpora-
tion—and there are some small fiy-by-night corporations that engage
in very serious consumer frauds—you could have a fine for violating

the injunction which might be more substantial than the remaining
penalty for violating the underlying statute, and, again, this would
be true in an antitrust suit where the penalty for violating the
Sherman Act is a misdemeanor with a certain fine. If the court
grants an injunction against price-fixing, and then there is a viola-

tion of that injunction, this can be more serious, because the court
has specifically told the defendant not to do what he has been doing.

In other words, there is a higher degree of warning to the defendant
that justifies the possibility, at least, of more severe sanction.

]Mr. Hawk. On page 6 of your statement, and I do not know if

you plan to discuss appellate review of sentences

Mr. GwExs. I will, yes.

Mr. Hawk. I intended to ask ^Ir. Rubin this same question but
I did not have an opportunity before his time ran out.

But you mention appellate review in your statement, and I do not
know if you have had a chance to look at Senator Hruska's bill,

S. 2228, which would seek to implement the recommendation of
the Commission regarding section 1291.

I just wondered if you had an opinion as to whether appellate

review of sentencing should be granted to both the prosecution as

well as the defandant ?

Mr. GivExs. Well, first, let me say that granting it to the de-

fendant must be very carefully set up procedurally, because if you
allow every defendant to appeal in full from his sentence, as the

National Commission on Reform of Criminal Laws would propose,
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T think the appelLate courts would be absohitely inundated with
these appeals.

Now, I think the defendant should be allowed to appeal from the

sentence, and I would suggest, as a way of accommodating this,

that a procedure similar to the certiorari procedure in the U.S.
Supreme Court should be followed.

Mr. Hawk. Each circuit should have, essentially, a certiorari kind
of discretion ?

Mr. GivENS. That is correct, where the appeal is solely from the
sentence. If there is an appeal anyway, I would allow the court to

look at the sentence along with the rest of the problem so that
the procedure would also be similar to a petition for a rehearing in

the court of appeals.

When I practiced in the Second Circuit, if the defendant wanted
to move for rehearing from the affirmance of his conviction, the
Government did not have to answer that unless the court requested
an answer.
Now, turning to the question that you specifically asked me, I am

aware that in many nations prosecution appeals from sentences are
allowed. However, I think the practical utility of prosecution ap-
peals from sentences would be much less than another type of appeal
by the prosecution, which I would feel is very important—namely,
an appeal by the prosecution from an adverse ruling by the court
prior to verdict, because, as of now, the defendant can get an
appellate review of any decision against his rights at the end of the
trial and after any conviction. The Government, on the other hand,
is completely foreclosed.

Let us say that in a major trial of an important racketeer who
should receive a severe sentence under the discussion you had with
the last witness, the judge arbitrarily excludes some very important
evidence. Now, the defendant has been acquitted, and that is the end
of the ball game, and this defendant can go on and coimnit further
crimes. So that, as a trade-off if you want for giving the defendant
the right to appeal from the sentence, I would suggest this type of
appeal for the Go\'ei'nment. We have that now where a motion to
suppress evidence is granted, but I think it should be available in
any case where the Attorney General certifies that the matter is

important enough to justify this extraordinai-y procedure.
I think the other suggestion you made would tend to create prob-

lems of double jeopardy and fears of double jeopardy. So, I would
urge you to consider the approach that I just mentioned in lieu of
prosecution appeals from sentences.

Senator Hruska. Mr. Givens, would you care to examine S. 2228
as a bill

Mr. Gr^ns. Yes, Senator.
Senator Hruska (continuing). And favor this committee with a

written statement on it and your views, in view of the comments
you have made ?

Mr. GivExs. I would be delighted to do that.
Senator Hruska. If you feel it is sufficient in some ways, because

of that idea, either of appeal or the necessity to respond, or if it

is inadequate in its attempt to trv to have that flavor of the writ
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of certiorari, would you adviso us? "We would be happy to have any
suggestions you have.

^Ir. GiVENS. Thank you very much, Senator. I will certainly do
that. [Letter appears at p. 1602.]

Now, coming back to my original statement—unless there are
further questions on this point—I would like to urge the com-
mittee to retain the thrust of the present mail fraud statute, 18

U.S.C. §1341.
iMr. Blakey. In that connection, Mr. Givens, may I ask you this

question : On the assumption that the code will go forward with
the present proposal, to separate criminal conduct from jurisdic-

tional base, would you comment on the problems that might be
presented by framing a substantive statute in terms of "pure scheme
to defraud r'

Mv. Givens. I think the essence of the moral element of the offense

should be a scheme to defraud. I do not think that theft is the
same as the scheme to defraud, and it. would seem to me we would
lose a great deal of protection for widows who are taken for a great
deal of money by people who lead them to expect marriage, as well
as for the consumers who are the victims of consumer frauds if

theft were substituted for a scheme to defraud as the essence of
the crime.

]\Ir. Blakey. Would you suggest that there be something in addi-
tion to simply sliowing tlie existence of the scheme?
Mr. Givens. Yes. I think there should be some kind of overt act

requirement, so that the crime would not consist merely of having
the bad state of mind.
Now, under the existing mail fraud statute, in addition to having

a scheme to defraud, the defendant must cause the mails to be used
in the execution of tlie scheme. I think some similar type of require-

ment should be included in the proposed new code.

Mr. Bi.AKEY. Would you want the overt act to rise to the level of
an attempt?
Mr. Givens. Well, not necesarily, but I think if the attempt is

defined as being an act corroborative of the intent to commit the
crime, then the same standard could apply here.

Mr. Blakey. If we adopted that suggestion, would it be appropri-
ate to have the general attem]')t provision applicable to this section?

Mr. GiM^^NS. No; I think tliis would be a substitute for having
the attempt section applicable. You do not need an attempt to

commit an act which involves a state of mind, plus an overt act

as in conspiracy cases. In other words, the mail fraud section as it

now exists—and has not been criticized as far as I know—has been
very effective for about 100 years, and it is somewhat similar to a

conspiracy, that you have on evil state of mind, a scheme to defraud,
plus an overt act. Now, the oven, act in the mail fraud section is the
use of the mails, and I think you could provide that the existence

of a scheme to defraud, plus causing any act such as the use of
the mails or facilities of interstate commerce which would provide
a basis for federal jurisdiction would constitute a violation. As an
alternative, the existence of a scheme to defraud, plus any significant

or substantial act to carry out that scheme, or any act corroborative
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of tlie intent to carry out the scheme, or similar language, plus the

existence of any basis of Federal jurisdiction under the code would
constitute a violation. Burglary also involves an overt act plus con-

duct evincing an intent even though the ultimate violence or threat

may not occur. I believe this would be a satisfactory solution, and
I would be strongly opposed to using the theft concept which is

completely different and has never been effective in prosecutions of

fraud. And I also think that it is very important that the defini-

tions now in section 1741 of the code either be deleted or not ap-

plied to the fraud concept.

Mr. Blakey. May I interrupt and ask you a question?

Mr. GivENS. Yes.

Mr. Blakey. May I ask you to extend your reasoning, perhaps,

in a slightly different direction? If your criticisms of the proposed

code in reference to consumer fraud are valid, what would be your
comments on the failure of the proposed code to retain the con-

spiracy to defraud provision, in reference to the Government?
Mr. GivENS. I believe the provision prohibiting any conspiracy

to defraud the United States is a very important one, and that the

proposed code is seriously deficient in omitting that. For exam.ple,

I prosecuted a case in which pictures of nudes were brouglit in

labelled as cups and saucers, and there was an agreement to bribe

the customs official to look the other way. And, now, we could not
prove that there was actually a bribe, or that the people who made
the bribe or said they paid the bribe had known about this false

invoicing. So, this was prosecuted successfully as a pure conspiracy

to defraud the United States, and the conviction was affirmed in

U.S. V. Tourine, cited on page 2 of my memorandum.
Now, if this provision is to be taken away, then it seems to me

that this committee should add some other provision that would have
the same value.

For example, if you prohibited any scheme to defraud the United
States where there was an overt act or prohibited fraud against the
United States with the applicability of a general attempt statute,

you would accomplish the same result. That would also help in an-
other situation that I happened to be involved in as a prosecutor,
where a competitor called up another competitor and said "Let's
agree to rig bids on a government contract. You do not put in a bid,

and I will put in a bid of so much."
Now, unfortunately for him, the other man immediately^ called the

FBI, and a meeting was set up at which marked money was passed.
However, the prosecution was unsuccessful. There was no conspiracy,
since the two men did not agree. The second man immediately re-

ported the matter. There was no proof of an interstate phone' call,

nor no mailing; so we did not have a mail fraud or wire fraud.
There was no false statement made, so it did not come under the
existing section 1001 of title 18.

Mr. Blakey. So, what you are suggesting is that if the citizen
had been a little less mindful of his duty and the FBI a little less
vigilant, you might have been successful' in the prosecution?
Mr. GivENS. That is correct. So, it seems to me if we eliminate

this important provision prohibiting conspiracy to defraud the
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United States, it would be very important to have a substitute, and
the substitute could have the further advantage of covering the case

that I just described,

Mr. Blakey. So, 3'our criticism really is of the present law
Mr. Gr-ens. Both.
Mr. Blakey (continuing). For having only a conspiracy to de-

fraud and not a substantive fraud provision ?

Mr. Gi\TENS. That is right. And I think the proposed code by the
national commission is a step backwards.
Mr. BktVkey. It is a step backwards, in that it takes half of what

was necessary in a two-step process in the present code and leaves
you with nothing ?

]Mr. Gi\T!xs. That is correct.

Mr. Blakey. Let me ask you this : Do j^ou think it would be neces-

sary to define the phrase "to defraud?"
jSIr. Gn^NS. No. As a matter of fact, the attempt to do so in sec-

tion 1741 of the code is one of the worst catastrophes in this entire

400-page book, in my opinion. The phrase "to defraud" has worked
well both under the mail and wire fraud statutes, 18 U.S.C. 1341
and 1343, and in the prohibition of conspiracies to defraud the
United States in 18 U.S.C. 371, and further definition has never been
necessary, nor do I think further definition would be workable or
desirable where the courts have construed such language over a
period of years.

]Mr. Blakey. Do you think the existing case law that has worked
with that word has made it sufficiently definite to comply with the
due process clause ?

Mr. Gr'ens. Certainly, I know of no complaints about the mail
fraud statute that has used that term with the words "a scheme to

obtain money or property by false representation, pretenses or
promises." The courts have interpreted these words "to defraud" for
a century or more successfully, and the attempt to codify it in about
two pages of fine print in section 1741 is, I think, really a terrible

abortion, because they have covered many things that should not be
covered, and they have excluded things that should be covered.

For example, the statement that "puffijig" which would not de-

ceive the ordinary person in a group addressed cannot constitute

deception would mean that we would take away the protection from
the unsophisticated members of the society who need it the most.

So, I would strongly endorse the notion of simply using the term
"to defraud." And, as a matter of fact, I think this general approach
should be taken throughout the code, that where we have language
such as the term "extortion" in the ITobbs act, title 18, section 1951,

we should keep that and we should resist the temptation to try to

play God, if you will, and write eA^erything all over again.

The definition of "threat" is also a very difficult one in code section

1741, and would include many things that I do not think should
be covered, as well as making it very difficult to instruct a jury.

For example, section 1741 (k) says that if you threaten "to take
or withhold official action as a public servant, or cause the public
servant to take or withhold official action," that would be a violation.

Now, suppose a businessman is the victim of an attempt by or-

57-868—72—pt. 3-B 12
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ganized racketeers to take over liis company and they threaten to

bomb his factory if he does not take out a loan from a certain

racketeer enterprise. And suppose he then calls up the Securities and
Exchange Commission, and the Securities and Exchange Commis-
sion says to the racketeer, "Look, you may be doing something wrong,

and if you do tliis we may have to proceed."

The SEC man could be guilty of a violation.

If the businessman said to the racketeer: "Now, look, if you do

not cut this out, I am going to get the SEC to start an investiga-

tion," he could be taking an illegal act, constituting a violation.

Now, that problem arose because the draftsman of the code was
trying to codify everything instead of using the case law under the

term "extortion," which has been very well interpreted for years,

and I thinlv the question you asked me applies to that as well.

The comment I just made about the case of the innocent business-

man and the racketeer also would exist under section 1617 of the

code which creates a new crime known as criminal coercion. This
is supposed to be an antiblackmail provision. However, I think it

goes much too far. It has a section (d) under 1617 which makes it a

violation to threaten to cause an official action to be taken. So, if

say, a housewife says, I am going to complain to the Federal Trade
Commission if the company does not send me the merchandise I

paid for, that could be a violation.

Section 1617(c), covers to threaten to expose a secret or publicize

an asserted fact, whether true or false, tending to subject any per-

son, living or deceased, to hatred, contempt, or ridicule, or to im-
pair another's credit or business repute becomes a violation.

Now, suppose that someone using a secret bank account for funds
derived from the sale of narcotics tries to buy control of a legitimate

business and the businessman says "Look, if you do not cut this out
I am going to tell the press about this." He might be guilty of
threatening to reveal an asserted fact which would be true, and,
therefore, the racketeer could tell him, "Well, you have just violated

a Federal criminal statute." Or, again, suppose the housewife says:
"I have pictures of roaches in my apartment, and unless you call

the exterminators I am going to send this picture to the New York
Daily News," which, of course, is mail across State lines, the house-
wife would be threatening to reveal an asserted fact which happened
to be true, if tlie company renting the apartment did not call the
exterminators. Tliat might become a Federal offense.

So, I hope tliat this committee will either delete section 1617 or
restrict it to conduct that should be criminal by using such language
as "extortion" which has been judicially defined and has been ade-
quate in the past.

Senator PIruska. Do you see any salvation in part 2 of section
1617 which has to do with setting out the defenses, having in mind
that no Federal official would institute a prosecution if that defense
were plainly visible and credible?

]Mr. Gtvkxs. I do not think that is enough. Senator, because people
can be intimidated by the fact that what they are doing is prima
facie criminal, even though, perhaps, no prosecutor would proceed.
Now, an affirmative defense puts the burden on the defendant to
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J)rove to the satisfaction of the jury that what he is doings is legiti-

mate. I think that is wrong. If the person is exercising what I think
sliould be his constitutional right to complain to the Government
agency or to complain to the press about facts that are true, I do
not think you should have to worry that maybe he will not succeed
in carrying his burden. And I also, even though I am a former
prosecutor, do not think we should lay complete trust in all of the
prosecutoi"s throughout the United States in all of the judicial dis-

tricts. I think there is a potential for abuse here, but much more
serious—since undoubtedly you are right. Senator, that most prose-

cutors would not abuse this—there is a chilling etfect on the exercise

of constitutionally protected rights in the fact that something is

made a crime even though there is an affirmative defense.

So, what I would recommend is that the ingredients of that affirm-

ative defense be transferred into the division on the definition of the
crime. In other words, if the prosecution could prove it was done
for malicious motives or as an extortion, then it should be a
violation.

Senator Hruska. Well, of course, that potential abuse in the hands
of the prosecutor is inherent in any case brought before him.
Now, I would—and if the prosecutor would want to—I would

want to disregard section 2 in the assessment of the case, and so on.

He could do so, and if he chose not to do so, he would be derelict

in his duty and I think he would be very vulnerable to heavy criti-

cism and perhaps some disciplinary action.

]Mr. GivExs. I think you are right.

Senator Hruska. Would the situation he helped semantically if

3'ou said provided—instead of a defense, affirmative, at the end of
section 1, say. "Provided, however, that the foregoing will not be
an offense in the following elements or any of them appear?"

]Mr. Grt^ns. Well, I think it should be actually an element of the
offense to prove that it was done for sinister motives. In other
words, I think what you just said would help. Senator, but I think
it should not be an affirmative defense, that the burden should not
be on the defendant at all, and I think that the use of traditional
language like extortion would also solve the problem.
Now, I think you are right about the prosecutor probably not

abusing this, but what I am concerned about even more is the in-

timidation of the citizen by somebody who may be doing some-
thing wrong, because the housewife in my example or the business-

man in the racketeer example will not have read this section and
if they respectively call somebody and say, "Look, if you do not
get the exterminator," or "if you do not stop trying to take over
my small business, I am going to complain" or whatever he wants
to do, then, he may be greeted by the other end of the line saying
"Well, you have just committed a Federal offense." Now, I do not
think the citizen should be subjected to that, that he has prima facie

committed a Federal offense for doing something completely proper.
I think the definition of the crime should only cover those things
that this committee would consider to be wrong.

Senator Hruska. No. But he has not committed a Federal offense.

Mr. GrvEXs. Well, subject to an affirmative defense.

If he does not hire a law3'er
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Senator Hruska. That is semantics, is it not? That is semantics.

And even suppose you have it in the definition as you suggest, that

could still be done by somebody. Saying "You just committed a

Federal offense," the man will shrink and say, "For goodness sake,

forget what I said. Come do whatever you want to with my business."

Mr. GivENS. I think it is a matter of degree, and I think this sec-

tion should be looked at very carefully to see if it could not be nar-

rowed or tightened up.

Senator Hruska. Your suggestion is to treat it in the definitions?

Mr. Grv^NS. One suggestion I would make would be to incorporate

it in the form of the offense as far as an element of the crime.

My second suggestion would be to substitute the Hobbs Act con-

cept of extortion and just drop this section as such, because it has
not existed in the Federal criminal law in the past.

There has been no need for it. We have had extortion statutes, and
the Hobbs Act which has worked very well.

Prosecutors have been satisfied with it, and unless the Department
of Justice would come before you or this committee and urge the

need for this, I do not think the fact that it is in the draft of the
National Commission should be enough to show the necessity for

getting into this area, an area that is sensitive. And it is especially

so, because it involves freedom of expression, the communication of
a truth or fact, a request to an agency to investigate which has a

special privilege or desirability attached to it in many cases.

Senator Hruska. Yes. Well, thank you very much, Mr. Givens.

Your time has expired. But bear in mind to give us a comment on
S. 2228.

Mr. Givens. Thank you very much. Senator.

Senator Hruska. There will appear at an appropriate place in

the transcript of today's hearing the text of the bill, S. 2228, and
material included in the reprint of the proceedings in the Senate on
July 7, 1971.

Mr. Givens. And, Senator, may the report on the insanity defense
and the Boneparth decision that I have given to Mr. Blakey also be
attached to my testimony ?

Senator Hruska. That will be done.
[Material referring to S. 2228 and the Boneparth decision follow :]

By Mb. Hruska (for Himself, Mr. Bayh, Mr. Bubdick, Mr. Fong,
Mr. Gubney, Mr. Habt, Mb. Mathias, Mb. Scott, and Mb. Tunney)

S. 2228. A bill to amend chapter 235 of title 18, United States Code, to
provide for the appellate review of sentences imposed in criminal cases
arising in the district courts of the United States. Referred to the Com-
mittee on the Judiciary.

APPELLATE EEVIEW OF CBIMINAL SENTENCES

Mr. Hbuska. Mr. President, I introduce for myself and eight additional
members of the Committee on the Judiciary (Mr. Bayh, Mr. Bubdick, Mr.
FoNG, Mr. Gubney, Mr. Hart, Mr. Mathias, Mr. Scott, and Mr. Tunney)
a bill to amend chapter 235 of title 18 of the United States Code, to provide
for the appellate review of Federal criminal sentences. I ask unanimous
consent that the full text of the bill be printed at the conclusion of my
remarks and that the bill be appropriately referred.
The Pbesiding Officer (Mr. Gravel). Without objection, it is so ordered.
(See exhibit 1.)
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Mr. Hbuska. Mr. President, this legislation is identical to S. 1561 which
I introduced in the 91st Congress and S. 1540 which was passed unanimously
by the Senate in the 90th Congress. It is my sincere hope that both the
Senate and the House will promptly consider and pass this bill this session.

Mr. President, the Subcommittee on Criminal Laws and Procedures of the
Senate Judiciary Committee is presently considering a total reform of the
Federal Criminal Laws. This project stems from the work of the National
Commission on Reform of Federal Criminal Laws which issued its final

report on January 7 of this year. This Senator was very privileged to have
been a member of that commission, along with my distinguished colleagues
from Arkansas (Mr. McClellan) and North Carolina (Mr. Ervin).
The final report of this group embraced the concept of appellate review

of sentencing with this suggested amendment of title 28 :

'•§ 1291. 'The courts of appeal shall have jurisdiction of appeals from all

final decisions of the district courts of the United States, the United States
District Court for the District and the Canal Zone, the District Court of

Guam and the District Court of the Virgin Islands, except where direct

review may be held in the Supreme Court, Such review shall in criminal
cases include the power to review the sentence and to modify or set it aside

for further proceedings." (Amendment Italicized.

)

This simple amendment reflects the commission's view that there should be
some form of appellate review of sentences. It does not set forth the form
that the review should take nor the contours of its jurisdiction. However,
the entire sentencing scheme recommended by the commission is predicated
on the idea that appellate review of sentences will be included in the re-

vised code. I am introducing this bill today so that the Subcommittee on
Criminal Laws and Procedures may examine it and consider including it

in the total revision of the Federal criminal code as implementation for the
idea set forth in section 1291.

The bill will correct one of the greatest single injustices existing in our
Federal criminal process today : The lack of authority and machinery to

review unreasonable sentences. Extensive studies have shown that unrea-
sonably harsh sentences are impo.sed on many individuals who stand con-

victed of a violation of our laws. Many of these unreasonable sentences are
imposed on individuals with fine families and good backgrounds, on indi-

viduals who strayed from the path on a single occasion and under trying
circumstances, on individuals whose only offense was minor in comparison to

those of others who have yet received far lesser sentences.
The problem of disparity of sentences has concerned Congress, bar asso-

ciations and legal societies, students, and workers in the field of penology
and. indeed, the executive branch of our Government and the courts for
many years.

Putting aside what may be the ultimate or most desirable goals of a
rational and humane sentence, we have in modern times been receiving

from the practice of enacting statutes calling for a mandatory fixed sen-

tence. A greater number of our criminal laws now provide for a wide
range of permissible sentences. The practical effect of this is obvious. As
the final determining factor in the sentence to be imposed, the judge's dis-

cretionary power becomes increasingly important.
By and large the wisdom of this policy of delegating the function to the trial

judge has been clearly demonstrated. Our district judges are exceedingly con-
scientious, knowledgeable, and experienced. They are best able, informed,
and qualified to deal fairly with the convicted defendant. However, they are
the first to recognize the inadequacies in the present system. The exercise of

judgment in this delicate area is not easy.

The responsibility for determining the proper sentence is so great as to

justify and warrant the means of review. There is little wonder that judges
have openly commented on the incongruity of the situation that the power
to impose a sentence is the only discretionary power vested in the Federal
trial judge which is not subject to appeal.

A study of the Federal statutes and the interpretation given them by the

courts establishes that no authority exists for an appellate review of the

sentence imposed by the judge in a criminal case so as to determine whether
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the sentence is excessive. A sentence will be modified only when it is unauthor-
ized by law as not being within the limits fixed by a valid statute.

In the 85th Congress the concern about the problem of sentence disparities
brought about pioneering legislation : the Sentencing Act of 1958 which pro-
vided for institutes and joint councils on sentencing. Their value cannot be
overestimated. The institutes have been described as giving "the Federal judges
themselves an opportunity to assume the initiative in eliminating sentences
which may appear biased, capricious, or the result of defective judgment."
However, this and other related legislation have not been a complete answer

to the problem. The Judicial Conference of the United States rejected appellate
review legislation in 1958, reconsiderd it in 1961, and then approved appellate
review legislation in 1964. When we review the actions of the Judicial Con-
ference, it is logical to ask what caused such a substantial shift in judicial
opinion. While a redraft of the bill and increased interest in the problem may
have played a part in this change, it is clear that the original objection of the
Judicial Conference was to the principle of appellate review, and not the lan-
guage of any particular bill. In retrospect, it seems that a consensus in favor
of the principle did not develop until it became manifest that the problem of
excessive sentences was not going to be resolved by the extensive use of the
facilities provided in the Sentencing Act of 1958 or by other existing legislation.
Twelve years of experience under the act has demon.strated that such proce-

dures and techniques are not enough.
Nor has indeterminate sentencing proven to be the answer to the problem.

For various reasons, many judges have declined to impose indeterminate sen-
tences, or have imposed such sentences only infrequently.
To adequately cope with the problem of excessive sentences—to correct in-

justices once they have occurred—the practice of appellate review is required.
In order to illustrate the injustices which this bill attempts to correct, let

me cite some fiscal year 1970 statistics regarding average sentences imposed by
TT.S. district courts. The table below lists- seven types of crimes over which
Federal courts have jurisdiction. Besides them are stated the figures—in
months—for the district with the highest and the district with the lowest
average sentence given, as well as the national average .sentence for all con-
victions in enoh category in fiscal year 1970. These statistics are for districts
which had 2.' or more convictions in each of these categories during this
period.

AVERAGE FISCAL YEAR 1970 SENTENCES (IN MONTHS) BY TYPE OF OFFENSE

[25 or more convictions per district]

Offense

Shortest
ai'eraje

district

Lonpe<;t National
a"oraap average all

district sentences

Bank robbery.
Autotheft
Forgery
Marihiiana

Narcotics

I mmigration
Liquor law^s (Internal Revenue).

R8
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facts of the case. I believe that these average figures are more meaningful
and illustrative of the need for this legislation than isolated examples for
which special explanation may be available.

Mr. President, excessive and disparate sentencing prevent the rehabilitation
of those who have been unjustly sentenced, they contribute to disorder in our
prisons, and they increase disrespect for our criminal process which weakens
the moral fiber of our citizens and which can only result in increasing viola-
tions of our laws.
As Justice Potter Stewart wrote in 1958, prior to the time of his appoint-

ment to the Supreme Court of the United States

:

"Justice is measured in many ways, but to a convicted criminal its surest
measure lies in the fairness of the sentence he receives."
The importance of the sentencing process is evident when it is observed

that in fiscal 1970. 24.111 defendants were convicted in our district courts by
pleas of guilty and nolo contendere, whereas only 4,067 defendants were con-
victed by jury and court trials.

Mr. President, the real anomaly and injustice of the existing lack of review
of sentences was pinpointed by the introductory statement of the tentative
draft of the American Bar Association's Advisory Committee on Sentencing
and Review, "Standards Relating to Appellate Review of Sentences" when it

stated :

"One of the most striking ironies of the law involves a comparison of the
methods for determining guilt and the methods of determining sentence. The
guilt-determination process is hedged in with many rules of evidence, with
many procedural ri;les, and, most importantly for present purposes, with a
carefully structured system of appellate review designed to ferret out the
slightest error. Yet in the vast majority of criminal convictions in this coun-
try—90 percent in some jurisdictions ; 70 percent in others— the issue of guilt
is not disputed.
What is disputed and. in many more than the guilty-plea cases alone, what

is the only real issue at stake, is the question of appropriate punishment.
P.ut by comparison to the care with which the less-frequent problem of guilt

is resolved, the protections in most jurisdictions surrounding the determination
of sentence are indeed miniscule."
The protections in our Federal courts surrounding the determination of sen-

tences are indeed miniscule and the situation must be corrected.
Mr. President, the concept of appellate review of sentences is not new to

criminal law in the United States. Prior to 1891 the Federal Code provided a
right to appeal a case on the basis of disproportionately severe sentence. How-
ever, due to an oversight or inadvertence, a revision of the statute in 1891 did

not mention sentences and the courts subsequently held that the power had
been withdrawn by Congress.
The .situation that presently prevails in the Federal courts stands in marked

contrast to the practice of 17 States, many foreign nations, including England
and Canada and our military courts. Indeed, the Federal jurisdiction is a

singular example of an advanced system of jurisprudence that does not allow

review of sentences.

Under our existing Federal law the determination of the sentence in a crim-

inal case is the only matter that is left to the unsupervised discretion of the

district judge before whom the case is pending. As long as the sentence im-

posed is within the statutory limits provided by the law, the sentence is unre-

viewable by appeal. No matter how excessive or unjust the sentence might
be, an appellate court is legally powerless to modify it in any way.

The basic .shortcoming in our criminal procedure is unique to our judicial

system and has allowed .serious inequities and disparities in the sentences

which have been imposed.
Another unfortunate a.spect of the present practice is that harsh and irra-

tional sentences have often led appeal courts to reverse convictions on tech-

nical or minor points and on strained interpretations of the law, interpreta-

tions which will serve ju.stice and society in future cases.

I do not suggest that this bill will solve all of the difficult problems in the

determination of proper sentences. However, it will provide a significant tool

for improving the sentencing process and for correcting unjust sentences

when they are imposed. It also will facilitate the development of proper sen-

tencing practices and standards. In other words, an important gap in the

present system will be closed.
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other phases of the work of trial judges are subject to appellate review

and supervision. Only sentencing errors are immune to correction on appeal.

The reasons for such a gap are for the most part historical. Such reasons are

becoming irreconcilable with the standards of due process and are not in step

with the need for a fair and just sentencing system.

This legislation will not allow one judge or a panel of judges, simply to

substitute their judgment for that of the trial judge. Mere whim or fancy will

be insufficient reason to modify the sentence. Only when it reasonably appears
from the circumstances that a sentence was excessive will be appellate court

act. Although the system will be made flexible by allowing review, it will re-

main the trial judge's duty to weigh the facts and appraise the defendant.

Valid reasons exist for variations in sentences for the same crime. Certainly

a sentence which may be quite proper in a case involving one defendant and one
set of circumstances may be grossly inadequate in dealing with the same
offense committed by a different type of individual or under aggravated cir-

cumstances. But where the same crime has been committed by similar offenders

under similar circumstances, the punishment should be reasonably uniform.
Disparities based solely upon the personality of the judge passing sentence
are unjust.
The determination of a proper sentence involves many considerations. Sen-

tencing is not nor can it be reduced to an exact science. The exercise of sound
judgment is an indispensable part of the process, but that does not justify

arbitrary determinations. When judgments camiot be reconciled with reason,
the appellate courts will be empowered to prevent a miscarriage of justice.

Mr. President, it is my hope that Congress will correct this injustice.

Every effort has been made to produce a bill in the best form possible. Briefly,

it provides as follows :

Subsection (a) provides that a defendant may apply to the court of appeals
for leave to appeal a felony sentence of imprisonment or death imposed by a
district court.

Subsection (b) provides that the court of appeals may in its sole discretion
grant or deny an application for leave to appeal a sentence. A denial of leave
to appeal is final in the matter. If leave to appeal is granted, the court may
review the sentence to determine if it is excessive.
Under subsection (c) the court of appeals is authorized to take or direct any

action on the sentence that it believes is required under the circumstances of
the case, except to increase the sentence.

Subsection (d) provides that the appeal procedure is to be synchronized with
the appeal rules generally and if an appeal is taken from an order of con-
viction as well, it allows the matter to be heard at the same time.

Siibsection (e) provides that the defendant shall have the same access to

presentence reports on appeal as he had at the district court. The sentencing
judge is required to state for the record his reasons for selecting the particular
sentence imposed in each felony case where a felony sentence of imprisonment
or death is imposed.

Subsections (f) through (i) insure that appellate review does not complicate
other phases of criminal procedure. Subsection (f) defers the time for filing an
application for leave to appeal whenever a diagnostic study is ordered prior
to imposing sentence. Subsection (g) makes certain that credit is given for
time served during the pendency of a sentence appeal. Subsection (h) makes
explicit that bail opportunities would not be enlarged by the enactment of the
bill. Subsection (i) provides that the act shall apply only to sentences imposed
(5 months after the effective date of the act. This latter provision avoids the
argument about retroactivity and affords the courts time to prepare for the
new procedures.

Mr. President, there are two scholarly writings in favor of an improved
sentencing procedure which I wish to bring to the Senate's attention today.
They are: "Appellate Review of Sentences: To Make the Punishment Fit the
Crime." 20 Stanford Law Review 405 (1968) by Hon. Stanley A. Weigel ; and
"Appellate Review of Legal but Excessive Sentences: A Comparative Study,"
21 Vanderbilt Law Review 411 (1968) by Prof. Gerhard O. M. Mueller and
Fre La Poole. Mr. President, I ask unanimous consent that these two law
review articles be printed in the Record at a point immediately following the
printing of the bill in the Record.
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Mr. President, I also ask unanimous consent that a brief appendix, wliicli I

have prepared listing several additional examples of cases where excessive
sentences have been imposed, be printed in the Record immediately following
the close of my remarks here on the floor.

The Presiding Officer. Without objection, it is so ordered.
(See exhibit 2.)

Mr. Hruska. Mr. President, as a meml)er of the Judiciary Committee, I

have authored and coauthored a number of proposals concerning crime and
improvements in our legal system. Many of these bills have been designed to

assist the prosecution in bringing criminals to justice. At the same time, I

have been concerned with the rights of the defendant. We must strive to

insure that the criminal legal process is at all times fair and just.

Excessive sentences, which are inexplicable by any circumstances or logic,

are an injustice to the individual and are a discredit to the entire criminal
justice system. This is why the principle of appellate review is supported by
the Judicial Conference of the United States and the American Bar Associa-
tion, and why appellate review is the practice in many foreign nations, includ-
ing England and Canada, in our Armed Forces, and in 17 of the States.

This bill is intended to correct this injustice.

Again, I express the sincere hope that the Senate and the House both will

promptly consider and pass this needed legislation.

Exhibit 1

S. 2228

A bill to amend chapter 235 of title 18, United States Code, to provide for
the appellate review of sentences imposed in criminal cases arising in the
district courts of the l-nited States
Be it enacted by the Senate and House of Representatives of the United

States of America in Congress assembled. That (a) chapter 235 of title 18,

United States Code, is amended by inserting immediately after section 3741
thereof the following section :

"§ 3742. Appeal from sentence

"(a) An application for leave to appeal from the district court to the court
of appeals the sentence of imprisonment or death imposed may be filed by a
defendant with the clerk of the district court in any felony case in the fol-

lowing instances

:

"(i) after a finding of guilt by a judge or jury, whether following a trial

or the acceptance of a plea
;

"(ii) after the revocation or modification of an order suspending the imposi-
tion or execution of a sentence or placing the defendant on probation

;

"(iii) after a resentence under any other applicable provision of law.

"(b) Upon granting leave to appeal, the court of appeals may review the
merits of the sentence imposed to determine whether it is excessive. This
power shall be in addition to all other powers of review presently existing or
hereafter conferred by law. If the application for leave to appeal is denied
by the court of appeals, the decision shall be final and not subject to further
judicial review.

"(c) Upon consideration of the appeal, the court of appeals may dismiss the
appeal, affirm, reduce, modify, vacate, or set aside the sentence imposed, remand
the cause, and direct the entry of an appropriate sentence or order or direct

such further proceedings to be had as may be required under the circum-
stances. If the sentence imposed is not affirmed or the appeal dismissed, the
court of appeals shall state the reasons for its action. The defendant's sentence
shall not be increased as a result of an appeal granted under this section.

"(d) The application for leave to appeal from sentence shall be regarded as
a notice of appeal for all purposes, and the procedure for taking an appeal
under this section shall follow the rules of procedure for an appeal to a court
of appeals. A denial of the application for leave to appeal on the ground that
sentence imposed is excessive shall not prejudice any aspect of the appeal
predicated on other grounds. If the application is granted all issues on appeal
shall be heard together.

"(e) When an application for leave to appeal is filed, the clerk of the district

court shall certify to the court of appeals such transcripts of the proceedings,
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records, reports, documents, and other information relating to the offense or

otTenses of the defendant and to the sentence imposed upon him as the court

of appeals by rule or order may require. Any report or document contained in

the record on api>eal shall be available to the defendant only to the extent

that it was in the district court. In each felony case in which sentence of

imprisonment or death is imposed the judge shall state for the record his

reasons for selecting that particular sentence.

"(f) When a judge has adopted the sentencing procedure set forth in

section 208 (b) of title 18, United States Code, an application for leave to

appeal may only be tiled after a judgment or order is entered by the judge
following the completion of the study provided by such section.

"(g) The provisions (»f section 3568 of title 18, United States Code, shall be

applicable to any defendant appealing under this section.

"(h) This section shall not l)e construed to confer or enlarge any right of

a defendant to be released following his conviction pending a determination

of his application for leave to appeal or pending an appeal under this section.

"(i) This section shall become effective six months after its approval and
shall apply only to sentences imposed thereafter."

(b) The analysis of chapter 235 of title 18, United States Code, is amended
by adding at the end thereof the following new item :

"3742. Appeal from sentence."

ExHfBIT 2

[I'rom the Stanford Law Review, February 1968]

Appellate Revision of Sentences : To Make the Punishment Fit the
Crime

(.By Stanley A. Weigel*)

Unjustifiable disparities in the sentencing of criminal offenders have become
a matter of serious concern to many ol)servers of the criminal process.^ The
key word is "unjustifiable." Reasonable disparity is necessary to achieve the

purposes of sentencing, which include prevention of further criminality on the

part of the offender, rehabilitation, and deterrence of the commission of similar

offenses by others. Such purposes cannot be achieved without providing some
range of sentencing alternatives to allow adjustment for the special facts of

each crime as well as the record and character of each convicted individual.

These considerations are reflected in the broad discretion allowed the sen-

tencing judge by statute in the federal and in many state jurisdictions. How-
ever, most of these jurisdictions, including the federal, fail to provide any
effective remedy for abuse of that discretion.

The absence of such a remedy is a serious defect in the sound administra-

tion of the criminal law, even though the number of unjust or aberrant sen-

tences may be very few. In the words of Mr. .Tustice Stewart, "It is an anomaly
that a judicial system which has developed so scrupulous a concern for the
protection of a criminal defendant throughout every other stage of the pro-

ceedings against him should have so neglected this most important dimension
of fundamental justice."

"

The seriousness of that neglect is underscored by the fact that sentencing
is the only significant adjudication performed by the trial judge in the over-

whelming majority of criminal cases. This is so because the overwhelming
majority of criminal defendants plead guilty or nolo contendere.^ Moreover,
sentencing is generally the most difficult determination a judge must make,
one made even more difficult by the increasing variety of possible dispositions

and by the paucity of meaningful guidelines to assist the judge in his choice.

In light or the foregoing, it is indeed surprising that few American juris-

dictions offer meaningful remedies to the victims of unjustified severity in

sentencing. This absence is all the more striking in that a comparison with
other nations indicates that those American jurisdictions failing to provide a
remedy stand largely alone in this respect.^

Recognizing that inequitable and disparate sentences constitute "a major
and justified complaint against the courts," '" the President's Commission on
Law Enforcement and Administration of Justice has recommended that

"fp]rocedures for avoiding and correcting excessive, inadequate, or disparate
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sentences should be devised and instituted."" Progress has been made in the
federal judiciary in recent years to encourage the development of rational,
uniform sentencing criteria and practices. There are sentencing institutes for
district judges/ and a number of district courts have set up a system of panels
to assist the sentencing judge in his determination of the proper sentence.*
However, there is a need to sui)plement these practices with procedures de-
signed for the correction of grossly inequitable sentences.

I. DISPARITY AXD INEQUITY IN FEDERAL SENTENCING

The past few years, then, have been marked by increasing concern over the
breadth of the disparities in sentences meted out for the same crimes.* This
concern is especially applicable to the federal system, in which the wide range
of sentencing alternatives available to its trial courts '° and a great regional
diversity tend to invite sentencing disparities.

Congress has, over the years, added significantly to the choices available to
district courts in setting sentences." A brief summary will be illuminating.

(1) Imprisonment for a determinate length of time. Offenders so sentenced
are eligible for parole after having served one-third of the sentence."

(2) Imprisonment of indeterminate length. Under this alternative the sen-

tencing court may reduce or eliminate minimum terms for parole eligibility,

leaving the relea.se of the offender to the discretion of the board of parole."

(3) Probation. Probation cannot exceed a period of 5 years but may other-

wise be granted upon "such terms and conditions as the court deems best."
"

(4) Split sentence. This procedure allows a court a split a sentence between
confinement of up to 6 months in a penal or treatment institution and proba-
tion for the remainder of the sentence.^^

(5) Youth Corrections Act. This Act" is applicable to offenders under the

age of 22 and, at the discretion of the sentencing judge, to those between 22
and 2f5." Offenders sentenced under the Act may be placed on probation, com-
mitted for treatment and supervision for fixed or indeterminate terms, or
sentenced under anv other applicable penal provision."

(6) .Juvenile Delinquency Act. This Act ^'' apiilies to offender under the

age of ]S.^ Proceedings under the Act are regarded as adjudications of status

rather than as criminal trials."^ Juveniles foimd to be delinquent may be

placed on probation for a period not exceeding their minority, or committed
to specinl custody and treatment for a term not exceeding their minority or

the mnximum term for the offense committed, whichever is less.^'

(7) Other dispositions. These include fines, suspended sentence, deportation,

and disnualifi'^ntlon. In addition, n district court may defer sentencing and
commit an offender for a period of study, by the Bureau of Prisons, not to

exceed fi mnnths^^
In my view, the number of incidents of unjustifiable disparities in sentencing

by federal judges is very small in relation to the large number of offenders

.sentenced." Nevertheless, that such disparities do occur despite all efforts to

eliminate them is sugtrested I'y a number of i-elevant facts.

There have been significant variations in the terms of imprisonmnent imposed
by federal district court judges-"' and in the use of the various sentencing

alternatives that are available. Average terms of imprisonment for all offenses

vary widely from circuit to circuit"" and from district to district within the

circuits.^ There is a great deviation in the average terms for .specific types

of offenses.^ Similar variations arc to be found in the frequency of use of

split sentences ^ and indeterminate sentences,"' in the application of provisions

of the Youth Corrections Act "^ and .Tuvenile Delinquency Acts '^ and in the use

and duration of probation."" To .some extent these disparities may be attrib-

utable to variations in the types of offenses committed within particular

districts or circuits. The Administrative Office of the United States Courts has

devised weighted averages, however, which take account of such variations

and which show disparities of a magnitude almost equal to those indicated

by the raw data."*

Certainly, careful analysis of these incidents of disparity would reveal

rational justifications for a great majority of the sentences imposed. It would

show, for instance, that many similarities between offenders and offenses are

more apparent than real, and that many sentencing deviations result from

proper considerations of factors unique to individual defendants. But such
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analysis would certainly also expose a small but important residue ot cases
in wliich the disparities are so excessive and the tacts so similar that they
preclude such justifications. That such cases do exist is confirmed by the
reports of tederai judges who regularly point to cases I'rom their own
experience in which substantially dilterent treatment was accorded oftenders
with similar records, ages, and backgrounds who had committed the same or
similar offenses.^

The principal reason for the existence of inequities is clear. They occur
because each judge, just as each person he sentences, is a unique individual.
Each judge is the product of a difierent inheritance and life experience. It

follows inexorably that there are dilierences among judges in senses of values,
reactions, predilections, and points of view.
There are at least some judges who tend habitually to "lay it on" convicted

or contessed offenders."' 'Jhey may do so out of antiquated or misguided notiono
about the functions of sentencing, or as a consequence of more obscure persona*
factors. Whatever the reasons for their actions, the results are aberrant and
unfair sentences. These few judges do not seem to respond to persuasion or
reason in regard to their sentencing practices. Since most of them are excellent
judges in every other respect, discipline or removal would be a remedy worse
than the disease and, if applied to the federal judiciary, would unwisely under-
mine its independence.
There are also a few judges who apparently regard one type of offense as

particularly heinous. They may, for example, impose the maximum sentence
allowable in every instance of narcotics violation or bank robbery. Their ap-
praisals of the danger or evil of these crimes may be quite right, but the
automatic imposition of the maximum penalty for a particular crime con-
tradicts the judgment of Congress in providing for a range of punishment,
and contributes to irrational disparities in the system as a whole. Differences
in regional attitudes toward certain crimes may similarly contribute to dis-

ruption of the uniform implementation of national penal policies.

Finally, the best of judges make mistakes. Some federal judges in metro-
politan districts sentence as many as .1,000 defendants in a single year, and
rare indeed is the federal judge in any district who sentences fewer than 100.
In each case the judge must study carefully the presentence reports, make
his personal assessment of the defendant, and appraise the sentencing alterna-
tives available to him. Not only is this judgmental task complex, but the judge
can turn to few standards to guide him. The limited statutory criteria are
nebulous,^' and because there is no relevant appellate review, no common-
law standards have evolved. It is hardly surprising, therefore, that seriously
inequitable disparity is occasionally to be found in the sentences imposed.

Sentencing disparities create serious problems for the federal courts and
correctional institutions quite apart from the manifest unfairness of sub-
jecting some offenders to inordinately severe penalties. The recipient of an
excessive sentence will learn, through comparison of his own sentence with
those of his fellow prisoners, that he has been the victim of injustice.^ His
resentment inevitably breeds unrest and disciplinary problems,^" and, in addi-
tion, may well undermine his reformation.

Furthermore, the impossibility of direct challenge to unfair sentences results
in a great volume of appeals on tenuous technical grounds " and a corres-
ponding tendency on the part of the appellate courts to find merit in other-
wise questionable allegations of error, or to find error prejudicial where it

would normally be considered harmless.'*^ Needless to say, these attempts to
redress indirectly the inequity of excessive sentences make bad law.

Finally, public confidence in the judicial system must suffer when grossly
unfair sentences go unredressed, in visible violation of a most basic principle
of legal justice—that similarly situated individuals be treated alike. This loss
of public confidence becomes particularly troublesome where members of
minnritv groups interpret uncorrected disparities as a form of legally sanc-
tioned discrimination.

TI. PRESENI MEANS FOR ALLKVIATINO SENTENCING ERRORS IN THE FEDERAL SYSTEM

The federal system does provide for some limited means of correcting in-
equitable sentences. While they have been used more frequently in recent
years than in the past, nnalysis will indicate they are inadequate.
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A. The present scope of appellate review

Federal defendants may, of course, obtain redreas for illegal sentences*^
sucli as those that exceed statutory limits for the offense charged,*" or are
ambiguous with respect to the time and manner in which the term is to be
served,** or do not adequately specify punishment for individual counts.*" How-
ever, where the trial judge remains within statutory bounds and observes
formal and procedural requirements, review of his sentencing discretion is
sharply limited.

In the 19th century the circuit courts as then constituted exercised review
over the sentences imposed by federal trial courts.*" Save for that brief his-
torical exception, federal appellate courts have consistently refused to review
the sentencing discretion of district-court judges if sentences were within the
prescribed statutory limits.*' They have occasionally suggested in dicta that
they might intervene if a trial court were to exercise extreme abuse of its

legal discretion,*'* but such extreme abuse has apparently never been discovered.
The refusal to review^ district-court sentences is more commonly stated in
absolute terms: "If there is one rule in the federal criminal practice which
is firmly established, it is that the appellate court has no control over a
sentence which is within the limits allowed by a statute." **

A few limited exceptions to the rule of nonreview have developed over the
years. Where an offense has no statutory maximum penalty, as in the case of
criminal contempt, the appellate courts will review the discretion of the sen-
tencing court."' This review is justified on the grounds that "where Congress
has not seen fit to impose limitations on the sentencing power . . . [ajpi^ellate
courts have ... a special responsibility for determining that the power is not
abused, to be excised if necessary by revising themselves the sentences
imposed." "

Additional exceptions have been recognized by the courts of appeals as a
result of the decisions of the Seventh Circuit in United States v. Wiley. ^^ In
that case the trial judge refused to consider pi-obation for Wiley, one of several
codefendants, because he would not plead guilty on charges of possession of
property stolen from an interstate shipment."^ The circuit court reversed this
"arbitrary" refusal to consider Wiley's application for probation, but the
trial judge, on remand, considered and denied Wiley's application and rein-

stated his term of imprisonment. In a second appeal the Seventh Circuit again
set aside the sentence and remanded, this time on the ground that the district
court had arbitrarily sentenced W^iley more severely than it had his codefendants
who had pleaded guilty.^
Although several federal courts have limited the Wiley doctrine to cases

of disparity among codefendants based upon different pleas,^^ the language of
Wiley supports the broader proposition that any demonstrably arbitrary dis-

parity among codefendants may require remand for resentencing.^ While
Wiley has failed to provide the basis for any significant review of disparate
sentences, it has obliged a number of courts to hear challenges similar to those
in Wiley and to assess the reasons for the disparities Involved in those
cases."

Arbitrary refusal to utilize diagnostic procedures provided by statute may
also constitute grounds for appellate review of sentencing.^ Lastly, in a series

of recent cases, several courts of appeals have held that increases of sentence
on retrial must be acceptably justified and will be reversed if arbitrary .'^^

These exceptions to the rule of nonreview are important steps in developing
means of redress for sentencing inequities in very limited areas. But even if

they were firmly established in all the circuits, these exceptions would reach
only a small fraction of all the disparities that demand consideration.

A few commentators and judges ™ have argued that the federal appellate
courts hare always had authority to review all sentences by virtue of section

2106 of the .Judicial Code, which empowers them to "affirm, modify, vacate,

set aside or rever.se any judgment, decree, or order . . . and direct the entry
of such appropriate judgment ... as may be just under the circumstances."
Others have argued that review and correction of disproportionate sentences
is constitutionally required, either because excessive and irrational sentences
constitute cruel and unusual punishment*^ or because unreasonable disparity

in the treatment of essentially similar defendants violates the equal protection

clause."'
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Whatever the merits of such arguments, federal courts have shown little

inclination to adopt them. For the present, federal appellate judges are likely

to continue to express the view, perhaps \\ith some reluctance that "[u]nless
we are to over-rule sixty years of undeviating federal precedants, we must hold
that an appellate court has no power to modify a sentence," "^ and that problems
relating to the power of the judiciary to review sentences are "peculiarly
questions of legislative policy."

"'

B. Some nonappellatc remedies

1. Indeterminate Sentencing

Indeterminate sentencing might appear, at first glance, to provide a solution
to the problem of disparate sentences. Because the judge simply sentences the
defendant to "the term prescribed by law," "^ he is relieved of the responsibility

for any disparities in the length of imprisonment. But the real effect of the
indeterminate sentence is to shift the burden of social justice from the judge
to a parole board or parole authority. While I have the highest respect for such
bodies, I believe that for some time to come, in view of the methods of their
appointment and the shortage of qualified personnel to assist them,™ they will
certainly be no more competent to determine lengths of imprisonment than is a
conscientious and independent judge. Moreover, because parole authorities of
necesity operate on a committee basis, have relatively little time for each
prisoner, and use more or less standard classifications, they are likely to be
less responsive to the special situation of a particular offender than is a single

judge concerned solely with the case before him.
The day may come when the quality, qualifications, and quantity of prison

personnel and of assisting psychiatrists and sociologists, and the methods of
their selection and tenure, mil combine to make the indeterminate sentence
the best means of avoiding imjustifiable disparity in sentencing. But that day
is not here nor likely soon to be. The great majority of district-court judges
apparently agree, if one may judge by the reluctance of so many to impose
indeterminate sentences.*"^

2. Panels of Judges for Advance Consideration of Sentences

Various district courts have experimented with "sentencing councils," in
which panels of judges regularly consider dispositions proposed by the sen-
tencing judge and offer non-mandatory i-ecommendations for his considera-
tion.*^" This is a step in the right direction, but, for several reasons, it is not
the best sohition now available.

To begin with, nearly half of the federal districts have fewer judges than
are required for such a system. "^ In these districts, to convene sentencing panels
would entail travel, delay, and other complications. Even in districts with
enough judges, such panels would encroach upon the working time of already
overburdened jurists. Furthermore, those judges most in need of such guidance
would likely be those least affected by the views of their peers.

III. THE CASE FOR APPELT.ATE REVIEW

The reasons that have been stated for supporting appellate review in the
federal system are not claimed to be novel or unique. So much has been said
and written on the general subject that there are few new arguments for or
against itJ" The best that a trial judge can offer is a point of view that is part
the product of personal experience and part a personal evaluation of the con-
siderations urged both for and against appellate review.

I am convinced that sentencing, at least for the present, ought to remain
a judicial function. Courts should not abdicate their powers or responsibilities
in this area. At the same time, they should be armed with every means of
assuring wise, reasonable, and just exercise of this heavy power to deprive
individuals of property and freedom. At present, trial judges are granted very
)>road discretion by Congress in the sentencing of criminals. Surely that dis-
cretion over the fate of human beings should not be held sacrosanct, particu-
larly since no such immunity attends the exercise of discretion by trial judges
in civil cases.

Some contend that appellate judges are not qualified to ascertain whether
a trial judge has abused his discretion in imposing sentence.'^ This argument
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seems to me to be invalid. For one tiling, many judges of the courts of appeals
serve there after long experience on the trial bench. For another, it seems to
me to be plainly desirable, in case of liarsli sentences, to i»erniit review by a
group of jurists detached from the pressures and immediacies of the trial
courtroom. The passage of time between sentencing and review may afford
a better perspective. There is nothing so esoteric about sentencing that the
decision of one man should be held sacred and beyond the proper scope of
appellate review.

!:5ome have argued that the trial judge is better acquainted with the true
character of the detendant because of personal contact or observation.'- For a
number of reasons, this contention cannot withstand careful scrutiny. Fre-
quently the judges conuict with the detendant is limited to visual observation
because, in many cases, defendants do not testify. But whether the observa-
tion is exclusively visual or is supplemented by an assessment of the de-
fendants testimony and demeanor on the witness stand, is it really a reliable
basis on which to judge whether the defendant should be imprisoned for 2
years or for 2UV Who, as a defendant, would want to have that vital determina-
tion turn upon one mans assessment of his personality under such unusual
and dihicuit circumstances? My admiration for my brothers on the federal
trial bench throughout the country and for their exceptional insights into
human beings is second to none, btit it has not convinced me that they or I

possess some unique capacity to make a sentence lit the crime on the basis of
personal observation of a defendant during the course of his trial.

One more consideration sliould be adduced against the argument that the
judge's opportunity to observe the defendant is a sine qua noti for justice in
sentencing. The great majority of defendants convicted of federal crimes have
pleaded guilty.'^ In these cases, the "eyeball-to-c-yeball" confrontation between
judge and defendant, including the defendant's right of allocution,'* is usually
a matter of lU or 15 minutes at the most. I do not tirge that this person-to-
person communication is without value. It has worth to all concerned. But great
as that value is, it is not a soimd predicate for the notion that, lacking such
confrontation, an appellate court cannot adequately review a sentence imposed
by a trial jtidge. So far as justice in sentencing turns upon appraisal of the
defendant's personal traits, I dotibt that there is a worse time to make that
evaluation than when that always anxious, often frightened, individual stands
before the judge for sentencing.
The federal trial judges recognize this. The principal sentencing aid for

nearly all is the written presentence report of trusted and independent pro-
bation officers.'" If these reports are available to the court of appeals along
with the full record of the lower court proceedings, the appellate court will

have before it all the material most signilicant to the trial court's imposition
of sentence.

I shotild add that the trial judge, in his consideration of the presentence
report, can and often does confer informally with the probation officer who
prepared it. The.se conferences aid the jtidge in a better understanding and
evaluation of the presentence report. The court of appeals might not have the
I)eneflt of these informal conferences. But such a lack, even if it were substan-
tial, would not negate the wisdom of appellate review. To have an adequate
basis for wise and effective review, an appellate cohrt need only have sufficient

information to examine intelligently what the trial court did. Then, giving
due weight to the advantages that the trial court had in making its original

decision, the appellate court can determine whether the trial court abused
its discretion. The courts of appeal can be given more than sufficient information
to make such a determination in the review of sentencing.

Furthermore, it Is highly unlikely that any court of appeals would regularly
substitute its judgment of the proper sentence in a case for that of the federal

trial judge. On the contrary, exercise of the power to change a sentence imposed
by a district judge would undotilitedly be restricted to those relatively infre-

quent—but extremely serious—instance where the sentence imposed was clearly

excessive. Such a scope of review would no more demean the power and dignity
of the federal trial judse than does the similar scope of review now exercised
by the courts of eppeals over innumerahle rulings and decisions that are gener-
ally within the di.scretion of the district courts.

One hears the argument made against appellate review of sentencing that
to allow it would be to open the gates to a flood of frivolous appeals. The best



1580

answer to this contention is that experience des not support it. Appellate courts

review trial-court sentences regularly in 15 states and occasionally in others ; '"

the same practice has been a regular feature of other civil-law and common-law
jurisdictions for many years." There has been no such flood of appeals in these

jurisdictions.'* If it be true, as I think it is not, that a very large number of

defendants are victimized by excessive sentences, then justice would call for

a great number of appeals. And even if there were many frivolous appeals, I

have obsei'ved no incapacity in our courts of appeals to make short shrift of

them.
In fact, I think it is likely that appellate review will ultimately reduce the

total number of appeals. As mentioned above,'" many appeals on the merits

are generated only because of the imposition of an unduly harsh sentence, and
many appellate courts, dealing with an appeal on the merits where the sentence

has been unduly severe, are prone to seize upon error in the trial as a suflScient

ground for reversal and retrial. Provision for review of trial-court sentences

would eliminate any need for unmerited appeals and for reversals motivated
primarily by the harshness of the sentences involved.

IV. PROPOSALS FOR APPELLATE REVIEW IN THE FEDERAL SYSTEM

In recent years a number of proposals to permit review of sentences by the

courts of appeals have been introduced in Congress.®" The last of these was
reported favorably by the Senate Committee on the Judiciary *^ and passed in

the Senate on June 29, 1967.®^ The Advisory Committee on Sentencing and Re-
view of the American Bar Association has also suggested statutory provisions

for appellate review.**^ Each of these proposals would empower appellate courts

to review- sentences appealed on the ground of excessiveness. They differ, how-
ever, in the categories of sentences made reviewable, the powers of the review-

ing court, and the procedures for review of sentences.

4. Sentences reinewahle

The ABA advisory committee's report on appellate review of sentences recog-

nized that although '•[i]n principle, judicial review should be available for all

sentences imposed in cases where provision is made for review of the convic-

tion ... it may be desirable, at least for an initial experimental period, to place
a reasonable limit on the length and kind of sentence that should be subject
to review." ^

The first five of the recent series of bills would have permitted review of all

convictions w-here no mandatory sentence was required by law.^ Each of the
other bills would limit review to sentences of imprisonment or death in felony
cases.*^ or to sentences of imprisonment exceeding specified periods.*'

Appellate review would probably not prove very useful in correcting excesses
in short sentences. Given present workloads and appellate procedures, most
defendants who have been sentenced to terms of less than 1 year will have been
free on good behavior before their appeals can be heard. Furthermore, however
invalid the argument that the courts of appeals would be overwhelmed by a
Hood of appeals, it may be wise initially to limit review to sentences of appre-
ciable severity, where the more critical disparities would occur.*^ Review could
readily be extended to lesser periods of imprisonment, terms of probation, fines,

and commitments under the Youth Corrections and Juvenile Delinquency Act®'
as the courts of appeals acquire experience in handling such cases and develop
techniques for the prompt disposition of frivolous claims.*"

B. Powers of the reviewing court

The ABA Advisory Committee on Sentencing and Review has recommended
that courts reviewing sentences be empowered to remand for resentencing or
to substitute any disposition of the offender originally available to the senten-
cing court—except that the offender's sentence could not be increased either
on appeal or on remand." All of the proposed bills'" would permit reduction
of sentences by the courts of appeals. Several would permit modification of
sentences,*' and of these almost all would permit increase of sentences within
limits.'^ The most recent bill would authorize the reviewing court to "dismiss
the appeal, afllirm, reduce, modify, vacate, or set aside the sentence imposed,
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remand the case, and direct the entry of an appropriate sentence or order or
direct such fiirther proceedings to be had as may be required under the circum-
stances," but would forbid any increase in sentences.'"

The reviewing court should be empowered to select from the full range of
statutory alternatives open to the district courts, but neither the reviewing
court nor the trial court on remand should be empowered to increase the
original sentence. To do so would raise serious constitutional objections, par-
ticularly in view of the recent line of federal cases holding increases of sen-
tences on retrial unconstitutional."" Also, because of the threat of an increase
in sentences, such a procedure would deter legitimate appeals and thus make
appellate review illusory for many aggrieved defendants. Finally, experience
in those jurisdictions that permit review but deny power to increase sentences
indicates that, contrary to the argument urged in favor of allowing longer
resentences, the absence of this threat does not result in a flood of frivolous
appeals.'-*' The courts of appeals can readily control the volume of appeals in
other, less objectionable, ways—through limitations on the category of cases
subject to review and procedural techniijues in the handling of appeals.

C. Review procedures

The ABA advisory committee recommended that all appeals from sentences
be of right except to courts with discretion to refuse consideration of appeals
from convictions.''* A few of the bills in Congress likewise specified that all

appeals from sentences would be of right.''''' However, other bills, including the
latest, require defendants to seek and be granted leave to appeal by the courts
of appeals.^* Although it may be thought that aggrieved defendants should have
an appeal of right against the severity of their sentences, it is undoubtedly
wise as an initial step to give the courts of appeals discretionary review to

allow adjustment to and control over the new caseloads that might be generated
by sentence review.'"^ Similarly, at first the decisions of the courts of appeals
should be final,'"^ at least until experience under the new procedures demon-
strates that such an added caseload can be handled without further overburden-
ing the Supreme Court and that the problem of disparity among the circuits

deserves the Supreme Courfs attention.^'^'

The ABA advisory committee ^"* and the last few bills in Congress "^ would
require the sentencing judge to state reasons for the imposition of each sentence
that might later be subject to review. The object of these provisions, of course,

is to encourage carefully considered and reasoned sentences by the trial judge
and to inform the reviewing court of the factors that led to the particular sen-

tence imposed. However, I doubt that these objectives would be very well
served by such a requirement. Most judges do state their reasons for sentences,

and these statements are readily available to the courts of appeals.^"* To require
a statement of reasons in every case might well focus concern on making a
record rather than on matters of substance. Plau.sible rationalizations can often
be adduced to support excessive sentences and, conversely, infelicitous reasoning
can confuse and cast doubt upon reasonable sentences. I think that the possibil-

ity of review will in itself do enough to ensure more careful and complete con-
sideration by trial judges of all relevant factors. It should be suflicient to au-
thorize the courts of appeals to order statements by the sentencing judge where
such statements are deemed particularly useful.

Finally, special provision is made in nearly all of these proposals empowering
the reviewing court to order the production of all materials available to the
sentencing judge.^"^ This is, of course, undoubtedly desirable as a general
proposition and is usually feasible. Special problems arise, however, with
respect to material given in confidence to the sentencing judge by probation
oflScers. There has been great controversy over the propriety and constitutional-

ity of withholding such reports from defendants."" Nonetheless, while these

report"? must of course be available to the courts of appeals, they should not
be disclosed to defendants -uithout prior consultation with the probation officers

who prepnred them.''" Such precaution is necessary to prevent family bitterness

or even violence, which misht result if a defendant learned the source of frank
information given in confidence, nnd to avoid drying np confidential sources.

T renlize that, although the defendant usually knows the facts about himself

and his actions that are revealed by such reports, there is some unfairness in

.57-868—72—pt. .VP. 1.3
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withholding from the defendant any of the factors that may have been taken

into account in sentencing. I realize, too, that "confidential" information is

often not worth much and that trial judges are little influenced by it. On
balance, I think it best to provide the probation officer with an opportunity to

acquaint the reviewing court with the possible consequences of disclosure.

In all other respects, procedures for review of sentences should be identical

to procedures for review of convictions, and all appeals on the same case should

be considered together. This would eliminate the possibility of confusion and

of fragmented appeals. The most recent proposals so provide.""

CO.NCUTSION

There are many good reasons for adopting a means of appellate review of

federal district-court sentencing: It would right serious wrongs to individuals.

It would promote public respect for and confidence in the law and the judiciary.

It would ease the problems of discipline in prison and aid in the rehabilitation

of those prisoners who otherwise might be permanently alienated from society

by the knowledge that a cruel wrong imposed on them had not been righted.

It would encourage greater rationality in sentencing practices. Overall, the

institution of general appellate review would bring needed improvement in an

important aspect of the administration of criminal justice. The latest bill before

Congress, with the few modifications I have outlined, woiild appear to be a

sound vehicle for achieving this much-needed reform.
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3 During fiscal vear 1964. 91.2 percent of all cases ending in conviction were concluded

without trial. Administrative Office of the U.S. Courts, Federal Offenders in the United
States Dlsrict Courts 1964, at l.">. table 8 (1<)65).

* See Hearings on S. 2723 Before the Snhcomm. on Improvements in Judicial Ma-
chinery of the Senate Comm. on the Judiciary, S9th Cong., 2d Sess. 88-102 (1966).

5 Presidents Comm'n on Law Enforcement and Administration of Justice, the Chal-
lenge of Crime in a Free Society 14.'i (1967).

«Id. at 146.
^ The Judicial Conference of the United States is authorized under 28 U.S.C. § 334

(1964) to convene Institutes and councils of federal .pulges to study sentencing.
^ See generally Smith, The Sentencing Council and the Prohletn of Disproportionate

Sentences, Fed. Probation, June 1963, at 5 ; Doyle, A Sentencing Council in Operation,
Fed. Probation, Sept. 1961, at 27.

^ E.g., Hearings on 8. 2722, miprn note 4, at 10-54, 69-82, 109-22; Address by Mr.
Chief .Justice Warren. American Law Institute Annual Meeting, May 18, 1060, reprinted
in 2.T F.R.D. 213 (1960).

1° For an analysis of the sentencing structures of American jurisdictions see Xote,
Statutory Structures for Sentencing Felons to Prison, 60 Colum. L. Rev. 1134 (1960).

11 Congress has authoriz;ed the foUov.-lng procedures: in 192.5, the use of probation in
lieu of imprisonment. Act of Mar. 4. l'.i2.->, ch. 521, § 1. 43 Stat. 1259. 18 U.S.C. §§ 3651-
58 (1964) ; in 1938, special custody and treatment for juvenile oflf'^nders. Federal Juve-
nile Delinquency Act, ch. 486. §4, 52 Stat. 765 (1938), 18 U.S.C. §50.34 (1964); in
1950, special custody and treatment for vouth offenders under the age of 22. Federal
Youth Corrections Act, ch. 1115, §2. 64 Stat. 1087 (1950), 18 U.S.C. §§ 5006(e). 5011
(1964) ; in 1958, indeteriuinate sentencing, special commitments for study by the Bureau
of Prisons, and commitrnputs of offenders under the age of 26 as youth offenders. Act
of Aug. 25. 1958, Pub. L. No. 85-752. §§ 3-4, 72 Stat. 84.5-46, IS U.S.C.
§§4208-09 (1964) ; and, finally, in 1966, special confinement and treatment of offenders
addicted to narcotics. Act of Nov. 8. 1966, Pub. L. No. 89-793, § 201, 80 Stat. 1443
18 U.S.C. §4253 (Supp. II, 196.5-66).

1=18 U.S.C. § 4202 (1964).
"18 U.S.C. § 4208(a) (1964).
1*18 U.S.C. §3651 (1964). The power of the court to impose conditions of probation

Is fairly broad. Compare Berra v. United States, 221 F.2d 590 (Sth Clr. 1955) (em-
ployment or office holding in labor union forbidden), and United States v. Worcester.
190 F. Supp. 548 (D. Mass. 1961) (disclosure of evidence required), with Karrell v.
United States, 181 F.2d 981 (9th Clr. 1950) (restitution of fund.s In transaction not
Involved in indictment Improper).

1=18 U.S.C. § 3651 (1964).
loiS U.S.C. §§ 500.5-26 (1964).
"18 U.S.C. §§4209, 5006^6) (1964).
" 18 U.S.C. §§ 5010, 5017 (1964).
"18 U.S.C. §§.50.31-.37 (1964).
«> 18 U.S.C. § 5031 (1964).
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=iSce United States v. Borders, 154 F. Supp. 214 (N.D. Ala. 1957), aff'd, 256 F.2d
458 (5th Cir. 195S).

2^18 U.S.C. § 5034 (1064).
2" IS U.S.C. § 4208 (b) (1964).
=* Others have been of the opinion that the frequency of unjustifiable disparities Is

relatively great. See authorities cited note 1 supra; Hearing on S. 2722, supra note 4,
at 10-54, G9-S2, 109-22. Mr. Chief Justice Warren, for example, expressed concern In
1960 about "the wide diversity In the use of probation and other sentencing practices
in our several courts and the great disparity In the sentences pronounced by our
judges." Address by Mr. Chief Justice Warren, siip/-n note !i, at 215.
^ See Glueck, Tlie i^oitcncing Prohlem, Fed. Probation, Dec. 1956, at 15, 17-18; Note.

Due Process and Legislative eltandards in Sentencing, 101 U. Pa. L. Kev. 257, 259-60
(1952) ; Note, AppeUute Revieic of Primary Sentencing Decisions: A Connecticut Case
Stud!/, 69 Yale L.J. 1452, 145S-59 (19C0).

-^' The average sentence In each of the circuits for all persons committed to federal
institutions In fiscal year 1965 varied from 28. S months In the First Circuit to 45.1
months in the Seventh Circuit, Hearings on S. 2722, supra note 4, at 150-53.

-' The range of lowest and highest districts in average sentences for all offenses
within the various circuits is as follows: First Circuit, 21.9 months to 40.3 months;
Second Circuit, 16.6 months to 3(.2 months; Third Circuit, 18.0 months to 45.1 months;
Fourth Circuit, 111. 4 months to 57.0 months ; Fifth Circuit. 20.9 months to 44.8 months

;

Sixth Circuit, 22.1 months to 49.6 months ; Seventh Circuit, 27.7 months to 50.0
months : Kighth Circuit, 2;;.4 months to 6:3.5 months ; Ninth Circuit, 0.5 months to
67.4 months ; Tenth Circuit, 30.3 months to 44.3 months. Id.

2s poj. example, the average sentence foj- narcotics violations varied from 44.4 months
in the Third Circuit to 82.3 months in the Eighth Circuit and 82.8 in the Tenth
Circuit ; for forgery, from 15.8 months in tlie First Circuit to 35.9 n\onths in the
Eighth Circuit ; lor liquor violations, from 8.4 months in the Ninth Circuit to 22.3
months in the Third Circuit. Variations among individual districts were even more
extensive. Id.

2» The frequency of use of split sentences in fiscal year 1964 varied from 2.5 percent
of all convictions in the Fifth Circuit to 7.4 percent in the Fourth Circuit, and more
widely among districts within the circuits. Administrative Office of the U.S. (I'ourts,
supra note 3, at 76-77.

=" Use of Indeterminate sentences varied from 1.7 percent of all convictions in the
First Circuit to 8.0 percent in the Sixth Circuit, with wider variations among the
districts. Id.

=51 Use of the Youth Corrections Act varied from 1.7 percent of all convictions in the
First Circuit to 7.8 percent in the Tenth Circuit, with wider variations among the
districts. Id.

3- Use of the Juvenile Delinquency Act varied from 0.3 percent of all convictions In
the First Circuit to 8.6 percent in the Tenth Circuit, with wider variations among the
districts. Id.

33 Use of probation in fiscal year 1965 varied from 44.3 percent of all convictions
(excluding violations of immlgnitlon laws, wagering tax laws, and federal regulatory
acts* in the Sixth Circuit to 63.8 percent In the Third Circuit, with wider variations
an)ong the districts. Administrative Office of the U.S. Courts, Persons Under the Super-
vision of the Federnl Probntlon System, Fiscal Year 1965, at 102-05 (1967). The "per-
centage of nrotiatloners under supervision for less than 2 years varied from 69 3 per-
cent in the Fourth Circuit to 83.7 percent in the First Circuit. Id. at 94-95.

3* See Administration Office of the U.S. Courts, supra note 3, at 26-27, 32-33, 78-83.
A total of 20 districts exceeded or fell short of the national weighted average by 20
percent or more in the use of probation, and 19 districts by a similar i)ercentage in
the overall severity of sentences. Id.

3= As examples of possible abuses, Judge Sobeloff of the Court of Appeals for the
Fourth Circuit points to the 15-year sentence imposed upon a first offender who wrote
a §58 bad checlv to pny for rent, food, and his ailing wile's medical bills, and to the
sentence of life imprisonm.ent without parole given a feeble-minded 20-ye;n--o!d Mexican
boy who sold a shot of narcotics to his 17-year-old friend. Hearings oil S. 2722, supra
note 4, at 2.5-26. For examples of abuses in consecutive sentencing on multiple counts
eec id. at 14; 46 Iowa L. Kev. 159 (1960).

3« See Glueck, Tlie Sentencing Prohlem, Fed. Probation, Dec. 1956, at 15, 17.
3" The following standards are typical of the statutory criteria governing the use o,f

the various sentencing alternatives: "when in its opinion the ends of justice find best
interests of the pulslic require . . .

." 18 U.S.C. §420S(a) (1964) (indeterminate sen-
tencing) ; "when satisfied that the ends of justice and the best interest of the public
. . . will be served . . .." 18 U.S.C. § 3651 (1964) (probation) ; "[i]f the court
Is of the opinion that the youth offender does not need commitment ... " IS U S C
§ 5010(a) (1964) (probation for youth offenders).

3'* See Ashe, A Warden's Vietcs on Inequalily in Sentences, Fed. Probation Jan-iMar
1941, at 26-27.

30 See Hearings on S. 2722, supra note 4, at 166-67. But see Ashe, supra note 38 at
27.

*^ Hearings on S. 2722, supra note 4, at 11. 35.
"See, e.g.. United States v. Hoffman, 137 F.2d 416. 422 (2d Cir. 1943).
*^ 28 U.S.C. §2255 (1964) states: "A prisoner in custody under sentence of a court

established by Act of Congress claiming thcrlght to be released upon the ground that
the sentence was Imposed in violation of the Constitution or laws of the United States,
or that the court was without jurisdiction to Impose such sentence, or that the sen-
tence was in excess of the maximum authorized by law, or is otherwise subject to col-
lateral attack, may move the court which Imposed the sentence to vacate, set aside
or correct the sentence."

Furthermore, under Fed. R. Crlm. P. 35, a court "may correct an illegal sentence
at any time and may correct a sentence Imposed In an illegal manner" within 120 days
of the imposition of sentence, dismissal of appeal, or denial of review by the Supreme
Court.



1584

See eg Herndon v. United States. 207 F.2d (412 (4th Cir. 1953) ;

S- sSp^ni'v^^'^U Jl??d ^itl^tes^'!fl3^T2\l 950^ (10th Clr, 1963) (

United States v.

^".V'ste'^'s'cfrp^nl^"^'^Unl?ed^itateriri3^^^^^^^ 950 (10th Clr. 1963) (dictum).

-lee BensSn V. united States., 832 F^2d^ 288 ^(^5th^Cir 1964).

appell
appeal
sentences — „,.._.

generally Hall, Reduction of

^^S^Spp ea Gore v United States, 357 U.S. 386, 393 (1958) ; United States v. Bays-

rlPn 3^6 F 2d 629 Oith Clr. 1964) ; Boerngen v. United States, 326 F.2d 326 {5th Clr.

1964) Mart n V United States. 317 r.2d 753 (9th Clr. 1963). For an exhaustive coni-

pilatio'n of cases denying review In each of the circuits see 10 DePaul L. Rev. 104,

^^^^See UnitMl^ 'states v. Hetherington, 279 F.2d 792, 796 (7th Clr. 1960) ("manifest

nhnse-r Livers V United States, 185 F.2d 807, 809 (6th Cir. 1950) ("gross abuse") ;

ShervUMted States, U F.2d 18, 21 (4th (^Ir.), cert, denied, 271 U.S. 664 (1926)

^''f/Gtfe4k''v^''unUert'¥t1ites, 40 F.2d 338. 340-41 (8th Clr. 19.30).

BO See Yates V United States, 356 U.S. 363 (1058) ; Green v. United States. 356 U.S.

165 (1958) (dictum) ; cf. United States v. United Mine AVorkers, 330 U.S. 258 (1947).
51 Green v. United States, 356 U.S. 165, 188 (1958). ,^„^, ,

62 067 F2d 453 (7th Cir. 1959); 278 F.2d 500 (7th Clr. 1960) (second appeal).
63 The trial judge stated flatly : "Had there been a plea of guilty in this case probably

probation mifht have been considerd under certain terms, but you are all well aware

of the standing policy here that once a defendant stands trial that element of grace

is removed from the "consideration of the Court in the Imposition of sentence." United

States V Wilev, 184 F. Supp. G79, 681 (N.D. 111. 1960) (emphasis in original).
^^ Wiley a minor participant in the crime, received a sentence of 3 years, while the

ringleader' and three other minor participants received terms of from 1 to 2 years.

Wilev's criminal record was less serious than those of some of his codefendants. See

United States v. Wilev, 278 F.2d 500 (7th Cir. 1960).
K.S-ee United States v. Martell, 335 F.2d 764, 766 (4th Cir. 1964) ; Ellis v. United

States 321 F.2d 931, 933 (&th Cir. 1963) ; In re Cohen s Petition, 217 F. Supp. 240,

244 (E.D.X.Y. 1963). , , ^
50 The Court of \ppeals for the Seventh Circuit stated that "where the facts appear-

ing in the record point convincingly to the conclusion that the district court has, with-

out any justification, arbitrarily singled out a minor defendant for the imposition of

a more severe sentence than that imposed upon the co-defendants, this court wili not

hesitate to correct the disparity." United States v. Wiley, 278 F.2d 500, 503 (7th Cir.

1960). However, "the presumption Is that the court acted reasonably," and an appellant

"must make allegations at least indicating som.e unreasonable basis for the disparity

of sentences." Simpson v. United States, 342 F.2d 643, 645 (7th Cir. 3 965).
^' See, e.a.. United States v. West Coast News Co. 357 F.2d 855 {6th Clr. 1966);

United States v. Gargano. 3.38 F. 2d 893, 897 (6th Clr. 1964) ; United States v. Vita,

209 F. Supp. 172, 173 (E.D.N.Y. ,1962).
EsSec, e.g.. Leach v. United States, 334 F. 2d 945 (D.C. Cir. 1964) (refusal to order

mental examination of prisoner under previous psychiatric care) ; Peters v. United
States. 307 F. 2d 193 (D.C. Clr. 1902) (unreasonable refusal to order presentence
investigation).

B9 Patton V. North Carolina, 381 F.2d 636 (4th Clr. 1967) ; Marano v. United States,

374 F.2d 583 (1st Cir. 1967) ; Short v. United States, 344 F.2d 550 (D.C. Cir. 1965).
8" Sec. e.g., Smith v. United States, 273 F. 2d 462, 468 (10th Cir. 1959) (Murrah,

C. J. dissenting).
61(7/. Rudolph V. Alabama, 375 U.S. 889 (1963) (Goldberg, Douglas. Brennon, .T.,1.,

dissenting from the deni-al of certiorari), which suggest that the Imposition of a sen-
tence of death upon a convicted rapist might constitute cruel and unusual punishment.

«2 See Rubin, supra note I, at 62-69.
63 United States v. Rosenberg, 195 F. 2d 583, 604 (2d Cir. 1952).
«*Gore V. United States. 357 U.S. 386, 393 (1958).
«=E.f7., Cal Penal Code § 1213.5(b) (3) (West 1956).
"6 For a discussion of the problems of the lack of adequate resources and qualified

personnel available to parole authorities see D. Dressier, Practice and Theory of Pro-
bation and Parole 231-34 (1959).

<'7 About 6 percent of the federal offenders sentenced in fiscal year 1965 received In-
determinate sentences. Administrative Office of the U.S. Courts, supra note 3, at 18.

08 See authorities cited note 8 suprn.
"9 See Hearings on S. 3783, supra note 4, at 13.
''"See, e.g.. Hearings on S. 2722, supra note 4, at 2-3, 7-8. 34-38, 61-66, 111-12; ABA,

Standards K elating to Appellate Review of Sentences 21—31 (1967) ; Sobeloff, A Recom-
mendation for Appellate Revicir of Criminal Sentences, 21 Brooklyn L. Rev. 2 (1954).
For a complete bibliography see Hearings on 8 2722, supra note 4, at 146—49.

'i See Hearings on S. 2722, supia note 4, at 127.
•^2 Id.
•^3 See note 3 supra.
'^* Fed. R. Crim. P. 32(a)(1) provides: "Before Imposing sentence the court shall

afford counsel an opportunit.v to speak on behalf of the defendant and shall address
the defendant personally and ask him If he wishes to make a statement In his own
behalf and to present any information in mitigation of punishment."

'''Fed. R. Crim. P. 32(c) requires a presentence investigation and report "unless the
court otherwise directs." The report must contain "any prior criminal record of the
defendant and such information about his characteristics, his financial condition and
the circumstances affecting his behavior as may be helpful In imposing sentence or in
granting probation or in the correctional treatment of the defendant, and such other
Information as may be required by the court."
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^8 ABA, supra note 70, at 13. A more complete survey of the law In the v;!rlous states
may be found in Mueller, Penology on Appeal; Appellate Review of Legal but Excessive
Sentences, 15 Vantl. L. Rev. 671 688-97 (1962).

''T Hearings on 8. 2732, supra note 4, at 8:5-100.
''^ Studies of several such jurisdictions have been made and in no case was there

found to be an excessively troublesome problem of administering numerous frivolous
appeals. In Britain, only 8 percent of convicted prisoners appeal their sentences. Id. at
29. In Massachusetts, procedures for sentence review have apparently even reduced the
number of appeals taken with regard to the merits of criminal cases. Id. at 163. See
also Note. Appellate Review of Primary Sentencing Decisions: A Connecticut Case
Study, 69 Yale L.J. 1453, 1464 (1960).

'» <See notes 40-41 supra and accompanying text.
«°See S. 1540, 90th Cong., 1st Sess. (1967) ; S. 2722, 89th Cong., 1st Sess. (1965) ; S.

823, 88th Cong., 1st Sess. (1963) : S. 2879, S7th Cong., 2d Sess. (1962) ; S. 1692, S7th
Cong., 1st Sess. (1961) ; S. 3914, S6th Cong., 2d Sess. (1960) : H.R. 270, S5th Cong., 1st
Sess (1957) ; S. 1480, 84th Coug., 1st Sess. (1955) ; H.R. 4932, 84th Cong., 1st Sess.
(1955).

81 S. Rep. No. 372. 90th Cong., 1st Sess. (1967).
8-' 113 Cong. Rec. S132-33 (daily ed., June 29. 1967).
83 See ABA, supra note 70.
8*/rf. at 13 States permitting review of sentences generally limit the scope of review

according to the length or type of sentence : the type of proceeding for determining
guilt or sentence, or the general authority of the reviewing court. Id. at 15-16.

8=S. 1692, S7th Cong., 1st Sess. (1961) ; S. 3914, 86th Cong., 2d Sess. (1960) ; H.R.
270, S5th Cong.. 1st Sess. (1957) ; S. 1480, 84th Cong., 1st Sess. (1955) ; H.R. 4932,
84th Cong., 1st Sess. (1955).

80S. 1540, 90th Cong., 1st Sess. § 3742(a) (1967).
8TS. 2722, 89th Cong., 1st Sess. (1965) (aggregate of more than 1 year); S. 823,

88th Cong., 1st Sess. (1963) (5 years or more) ; S. 2879, 87th Cong., 2d Sess. (1962)
(5 years or more).

88 About % of all possibly appealable sentences of Imprisonment exceed 1 year ; about
% exceed 5 years. Hearings on S. 2122, supra note 4, at 39. It has been estimated that
a 1-year limit would reduce the average volume of sentence appeals to 88 annually
for each circuit, and that a 5-year limit would further reduce it to about 32 per
circuit. Id. at 29.

8'-' See text accompanying notes 16-22 supra.
»" The courts of appeals should, of course, have authority to review sentences Imposed

after revocation of orders suspending sentence or granting probation, and after periods
of confinement for stndv. The latest congressional bill specifically provides for such
review. See S. 1540, 90th Cong., 1st Sess. §§3742 (a), (f) (1967).

81 ABA, supra note 70, at 53-55.
8^ See authorities cited not 80 supra.
"SS. 1540, 90th Cong., 1st Sess. (1907) : S. 2722, 89th Cong., 1st Sess. (1965) ; H.R.

270, 85th Cong., 1st Sess. (1957) ; S. 1480, S4th Cong., 1st Sess. (1955) ; H.R. 4932,
84th Cong.. 1st Sess. (1955).
wS. 2722. 89th Cong., 1st Sess. (1965) ; H.R. 270, 85th Cong., 1st Sess. (1957) ; S.

1480, S4th Cong., 1st Sess. (1955) ; H.R. 4932. S4th Cong., 1st Sess. (1955).
»=S. 1540, 90th Cong., 1st Sess. § 3742(c) (1967).
^See Patton v. North Carolina, 381 F. 2d 636 (4th Clr. 1967) ; cf. Marano v. United

States, 374 F. 2d 583 (1st Cir. 1967) ; United States v. Russell, 260 ¥. Supp. 2C5
(M.D. Pa. 1966). Sec also 80 Harv. L. Rev. 891 (1967).

"' All but three of the states that provide for review permit no Increase of sentences
by the reviewing court. Hearings on S. -722, stipra note 4, at 38. The Unifoitm Code
of Military Justice provides for mandatory review of the sentences of courts-martial
without possibility of increase, 10 U.S.C. §871 (1964), and this system appears to
have functioned without ditficulty. See Hearings on S. 2722, supra note 4, at 140.
European jurisdictions rarely permit increases in appeals by defendants, and then only
with careful safeguards such 'as a requirement of unanimity on the part of the re-
viewing court. Id. at 85. After 60 years of experience with a system of sentence review
permitting increases, the British Parliament withdrew from its appelate courts the
power to increase sentences imposed at trial. Criminal Appeal Act 1966 §4(2), c. 31.

»«. ABA, SMpm note 70. at 36.
»oH.R. 270, 85th Cong., 1st Sess. (1957); S. 1480, 84th Cong., 1st Sess. (1955);

H.R. 4932. 84th Cong.. 1st Sess. (1955).
i<»S. 1540, 90th Cong., 1st Sess. (1967) ; S. 1692, 87th Cong., 1st Sess. (1961) : S.

3914, 86th Cong., 2d Sess. (1960).
i"! At the very least, the court of appeals should not be required to grant a full

hearing on all such appeals. See S. 2722, S9th Cong., 1st Sess. (1965) ; S. 823, 88th
Cong.. 1st Sess. (1963) ; S. 2879. 87th Cong., 2d Sess. (1962)

"- The latest bill in Congress provides specifically that the court of appeals' denial
of appeal is final. S. 1540. 90th Cong., 1st Sess. § 3742(b) (1967).

103 See notes 26-28 supra.
1"* ABA, supra note 70, at 42.
10^ S. 1540, 90th Cong., 1st Sess. (1907) ; S. 2722, S9th Cong., 1st Sess. (1965) ; S.

823, 88th Cong., 1st Sess. (1963) : S. 2879, 87th Cong.. 2d Sess. (1962).
1™ At present, the court rejiorter is required to transcribe and certify all "proceedings

In connection with the imposition of sentence in criminal cases. . . ." 28 U.S.C. §753(b»
(Supp. II, 1965-66). This transcript would be available to the courts of appeals througn
Fed. R. Crim. P. 39(b), and also through provisions, in most of the bills, authorizing?
the courts of appeals to order the production of all trial documents. See S. 1540, 90th
Cong., 1st Sess. (1967) ; S. 2722. S9th Cong., 1st Sess. (1965) ; S. 823, S8th Cong.. 1st
Sess. (1963) : S. 2879. S7th Cong., 2d Sess. (1962) ; -S. 1692, S7th Cong., 1st Sess.
(1961) ; S. 3914, 86th Cong., 2d Sess. (1960).

n-^See S. 1540, 90th Cong., 1st Sess. (1967) ; S. 2722, 89th Cong., 1st Sess. (1965) ;

S. 823, 88th Cong., 1st Sess. (1963) ; S. 2879, 87th Cong., 2d Sess. (1962) ; S. 1692,
87th Cong., 1st Sess. (1961) ; S. 3914, S6th Cong., 2d Sess. (1960) ; ABA, supra note
70, at 42. ji
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^°» Compare Smith v. United States, 22?. F.2d 750, 754 (5tli Cir. 1955), and Hearings
i)n S. 'ZlzZ, supra note 4, at 117-lS, with United States v. Durham, Ibl F. bupp. u«».>

(D.D.C. i'j60), and Barnett &: G)-ouewold, Confidentiality of the Presentence Report,

Fed. Probation, Mar. 1'j62, at 20.
, ^ ^.^ ,

"'» Two ot the biils in Congress specitically require the courts of appeals to take
such appropriate measures as may be necessary to safeguard tlie secrecy of any Buch
presentence reports and other evaluations." S. 823, SSth Cong., 1st Sess. (1963) ; S.

2879, 87th Cong., 2d Sess. (19(52).
1^" See S. 1540, 90th Cong., 1st Sess. (1967) ; S. 2722, 89th Cong., 1st Sess. (1965).

[From the Vanderbilt Law Review, May 1968

J

Appellate Review of Legal, but Exces.sive Sisntences : A Comparative Study

(By Gerhard (). W. INIueller* and Fre he Poole**)

(Tlie Auierican criminal statutes do not generally establish criteria to be

followed by the trial judges in sentencing ; therefore, the right of judicial

review of sentences as a matter of law is largely unavailable due to the almost
total exercise of judicial discretion in the sentencing process. The authors will

examine and evaluate the continental system in which the criminal codes gen-

erally provide sentencing guidelines, thus enabling sentence review to be ob-

tained as a matter of law.)

I. emergence of sentence rfview

Classical penology was conceived in France in the eighteenth century/ and
then eclipsed all over the world in the nineteenth, when Lombroso conjured up
the picture of the born criminal. It was tinally laid to rest in the United States
in the twentieth century. Its Ijasic tenet had been simple enough : the legislature

in its infinite wi.sdom would seek and find the appropriate punishment for every
crime. This can be accomplished if a crime is delined narrowly enough, perhaps
by the creation of subcategories of that crime, so as to encompass all potential

perpetrators who will each incur the same amount of criminal guilt. All per-

petrators in the same subcategory are then entitled to the exact same amount
of punishment in expiation of their criminal guilt. This system, so it was
thought, ideally adjusts the punishment to achieve a balance between the
crime and its harm and the criminal and his guilt, without going into undue
subtleties of minute variations in the guilt of perpeti'ators in the same sub-
category. Consequently the codes of the eighteenth and nineteenth centuries
could satisfy themselves with defining and categorizing crimes in terms of the
harm created and the specific means are in question.
The punishments in such a scheme of things, being almost entirely designed

to serve the goals of retribution and deterrence of all nondescript members of

a class, could be almost entirely stereotyped. A system which does not admit of
variation among members of its various categories of perpetrators needs little

variability of its punishments. Therefore, whether in an American state or
European nation in the nineteenth century, nearly all first degree murderers
were rewarded with death, and nearly all thieves ifceived a stereotyped peni-
tentiary sentence. To the extent that the need for variability was recognized,
such variability—like its historical ancestor, the lienefit of clergy—was regarded
primarily as a matter of mercy to be dispensed by the sovereign. However, in

nearly all countries the legislative scheme of crimes and punishments did permit
a minimum of variation, usually in terms of alternate punishments, or some-
times regarding the quantum of pimishment. "The duration and quantity of

ffine and imprisonment] must, says Blackstone. frequently vary from the ag-
gravations, or otherwise of the offense, the qualitv and condition of the patries,

and from innumerable other circumstances . .
."

"

Tn a system of relatively stereotyped punishments for static guilt and harm,
])ractically no question of reviewability of sentence can ari.se as long as each
.sentence is within the narrow legislative frame. However, such an argument
could not survive a recognition that the infinite variety of subjective and
objective factors, which exist in the personality of every offender, and in the
harm and guilt, must be reflected in the criminal sanction. Likewise, the
criminal sanction must be adjusted to serve the needs of a variety of aims
of penal policy. While new variants in the personality of the perpetrator and
in the aims of penal policy were first scientifically recognized and stated in

Europe, especially by the Italian positivists, it was in this country that the
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first significant brealvs witli tlie establislied stereotyped and static penal scheme
occurred. Among tlie devices oi tlie new penology we tind tiie following: (1) the
mini-max statute, which allows the court to ciioose an appropriate sentence
within a frameworlc of a minimum and maximum sentence provided by the
legislature; (2) the alternate sentence, providing for either one form of pun-
ishment or another, or both

; (3) additional sentences, e.g., forfeiture of othce,

added to imprisonment; (4) the open-ended sentence, whicli allows the court
to individually hx either the minimum or the maximum and to make the other
limit to the sentence depend on stibsequent factors; (5) good conduct and good
time provisions, resulting in deductions from initial punishment; (6) parole
rights and duties; (7) probation; and (S) an inhnite variety of commitments
to special institutions.

With such a potpourri of penal dispositions available, the modern judge
needs a degree of guidance unimagined in the nineteenth century. Now, a
signiticant choice has to be made in every case, a choice which was generally
not possible a few decades ago. Therefore, it seems that a legal machinery
is needed to guard against the wrong choice. How does the law usually pro-
tect the defendant against a wrong choice on the part of a judge? It grants
appellate review of criminal sentences was workable and lawful in the nine-
teenth century, it can ue neither proper nor lawful at the present time. It can
be attributable only to chance or ignorance that the American system, which
permits no review of judicial choice in sentencing, has not been declared
unconstitutional.
Elsewhere we have demonstrated that a movement is underfoot to provide

American convicts with a machinery for the review of criminal sentences
alleged to be excessive, though lawfitl. From the modest beginning of a single
American jurisdiction T\hich granted such review in 1858, we now have reached
the point at which such remedies are available in fifteen jurisdictions, albeit

on a very limited scale." It does not take much courage to predict that in the
foreseeable future, all American jurisdictions w'ill adopt sentence review
procedures.

II. THE LACKING CRITKRIA OF SEJTTENCF REVIEW AT HOME

While the need for reviewing the exercise of judicial choice in sentencing
may be quite apparent, what makes one pause is the lack of criteria by which
we can measure the propriety of a given choice. It must be noted that we are
here interested primarily in the judicial choice. There is also a legislative

choice, which is subject to review. Thus, the constitutionality of a statute

permitting any prison sentence from one day of life and/or a fine of any
magnitude for the crime of shoplifting may well be subject to some doubt.

Indeed, the supreme courts of the nineteenth century at first were considerably

hesitant to uphold as constitutional, against charges of uncertainty and vague-
ness, statutes allowing penological variety which seemed to permit the exer-

cise of judicial choice, unguided by fixed legislative criteria. For all practical

purposes, the legislatures have not provided the judiciary with criteria to guide
them in exercising .sentencing discretion. If there are no criteria to be.gin

with, how can it be charged that the wrong criteria have been u.sed? Our
system has muddled along with vague expressions like "the sound exercise

of judicial discretion," "recognition of the crime and the criminal." "the
gravity of the deed." "the guilt of the perpetrator," and "the protection of

society." None of these slogans is law. Appellate review, however, has been
cu.stomarilv available for iudicinl violations of law—not slogans, and it is

arcupble that slngons are not entitled to appellate review.

Elsewhere we have endeavored to state the real criteria which have
prompted court to play with the le.sislative choices in sentencing and which
we found to be conditioned by the infinite variety of life, manifested in the

perpetrator and his crime, but always limited by the scope of the penal

purposes. This limitation, designed to protect society from initial or repeated

harm through crime, extends to vindication of the law, retribution for the

wrong committed, jx^nitence of the perpetrator, neutralization of the still dan-

gerous actor, deterrence of potential wrongdoers, and above all, resocializa-

tion of the offender.^ While these observations may properly describe reality,

they are not positive law. There is a need for appellate review of criminal

sentences. But upon what criteria should such review proceed and to what
end?
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To solve tliese perplexing problems we have turned to the experience of

otlier members of the family of civilized nations. While their experiences are
not likely to be dispositive of our problems, they are likely to be helpful,

for all antions are endeavoring (mly to tind the most appropriate method of

insuring the establishment and continuance of the most eftective sentencing
policies. Although these problems appear predominantly theoretical at first

glance, they have the potential of becoming explosively practical in the not-

too-distant future. The Supreme Court of the United States recently held
unconstitutional for vagueness a statute which permatted the jury to impose
costs upon an acquitted criminal defendant, ivithout guidance as to when
costs were or were nut to he imposed:' By dictum the majority added that

the distribution of varying punishments based solely upon the reprehensibility

of a convicted offender would certainly violate the due process clause. Mr.
Justice Stewart, concurring, contended that much of the reasoning in the

opinion cast grave constitutional doubt upon the settled practice of many
states to allow the jury in its unguided discretion to determine the nature
and degree of punishment to be imposed."' Also, consideration must be given
to the problem of the judge's use of his unguided discretion in the sentencing
process. It appears that in the near future sentencing criteria and the aims
of penal policy may become matters of positive law and, therefore, subject

to appellate review as questions of law. By looking at the advanced continental

experience, we may be able to delineate the course that we should follow.

III. GENERAL SCHEME IN CIVIL LAW COUNTRIES

As in our system, continental code provisions contain sentencing alterna-
tives and sentence ranges. INIany foreign codes set some guidelines for the
exercise of sentencing discretions, both in th penal provisions and in special

sentencing sections of the more genei'al parts of the codes. These sentencing
frames and criteria have become matters of positive law, and, like all other
matters of law, are subject to appellate review. However, there are many
code and statutory provisions whicli contain no criteria for guiding sentencing
choice; frequently there are found in cases where a crime category (e.g., homi-
cide) has been subdivided into minute siibcategories which are descriptive
of different offender types. Thus, the old, but still subsisting German Penal
Code provides in secti(m 211 that "murder shall be punished by confinement
in a penitentiary for life." This stereotype sentence for all murderers is un-
derstandable only if it is considered that this pi'ovision also describes a mur-
derer in terms of specific personality characteristics and that the murder
provision is followed by eight subsequent provisions on homicide which are
descriptive of other stereotypes, including: manslaughter section 212): man-
slaughter under extenuating circumstances section 213) : mercy killing (sec-
tion 216) : infanticide (section 217) : genocide (section 220a) ; negligent homi-
cide (section 222) : and as.sault and battery with fatal consequences (section
226). Each of these variations form the basic form of criminal homicide
carries its own penal sanction which differs from that of the basic form.
Rome of these penal sanctions also allow a certain amount of variation (c.q.,

for "mitigntins circumstances," as in section 2J6.2, or for "serious eases." as
in section 212.2).''

By far the most frequent sentencing variables which the continental codes
place at the disposition of judges are in terms of minimum-maximum sen-
tences and alternative sentences. For example, under the Italian Penal Code
the punishment for mercy killing is "confinement in a penitentiary from six
to fifteen vpars " ^ As regards imprisonment". <"he lecislaf'Tp has 'sometimes set
onlv maximum® or on^v minimum terms ^^ for each offense. Under statutes
with open-ended provisicms, the judge has to find the limit for the open-end
in the penal provisions of the General Part of his code. For example, the
Dutch Code provides : "Tem.i)orary imprisonment may be imposed for a term
of at least one day and not exceeding fifteen years. . .

." " Under some codes
the minimum and maximum standnrds may be extended in case of mitigating
or aggravating circumstances, which may be of either a general or a more
limited nature." Some codes/statutes set further standards for judges by es-

tablishing what might be termed "judicial arithmetics."" For example the
Spani.sh Penal Code presents a veritable "price list" of criminal wrongs by
giving consideration to a multitude of aggravating and mitigating circum-
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stances, which is, in effect, a catalogue of human emotions (see Appendix A.).

AVe do not regard it as possible or desirable to emulate the Spanish ex-

ample. Apart from the hopelessness of any effort to achieve completeness in

the list of factors to be considered in sentencing, the attribution of weight
measures of these human emotions amounts to an objectification of applied
psychology, which is totally at odds with an individualized system of criminal
justice, administered by relatively sophisticated judges and correctional offi-

cers, rather than automations.

IV. GUIDELINES FOR AND EVIDENCE OF JUDICIAL DISCRETION

AVithin the legal framework described and with variations to be noted,
sentencing in civil law countries has remained a matter of some judicial
discretion. The legislature, however, may provide guidelines. Many criminal
codes \c.q., the Brazilian, Bulgarian, Danish, Greek, Swedish, Swiss and Yugo-
slav Codes and the German Draft Penal Code) tell the judge what factors
should be taken into account when imposing sentence. Different legislatures
have shown a fair amount of agreement on this subject. I'actors frequently
mentioned are : the dangerousness of the offense and its harmful consequences

;

the motives of the on'ender ; the intensity of his criminal intent or criminal
negligence ; his previous criminal record ; his personal and economic conditions

;

and his behavior during and after the act (.see Appendix B.).
From the nature of the difrerent factors to be taken into account in sen-

tencing, it is apparent that punishment is not meant to serve one goal exclu-
sively. Rather, multiple goals—such as retribution, deterrence (both general
and specific prevention), and rehabilitation—seem, to have their place. Some
legislatures seem to express a preference for one of these goals, while others
allow the judge to determine which goal should be primarily considered in

a specific case. The latter is the position of those codes which contain specific

provisions on the goals of punishment (e.g., the Soviet Union and Czechoslovak
Codes) (see Appendix C). These lists of goals are not dissimilar to those
comparable to the American ]Model Penal Code provisions in point." All stach

lists are subject to the criticism that they remain codified social science and
philosophy and are scarcely subject to empirical validation as to their effec-

tiveness. Nevertheless, the codification of correctional policy may be a neces-
sary first step toward effective judicial administration of the ultimate pre-
ventive goal of all penal law.'"

All correctional policy exhortations in penal codes are bound to remain
ineffectual until there is evidence of the extent to which such exhortations
have influenced judicial choice in sentencing. Consequntly, in most European
countries trial judges are obligated to write detailed opinions justifying their
sentences in terms of the codified correctional policy.^* A judge who fails

to give evidence that he abided by the codified standards is likely to have his
sentences set aside on motion of either party." The Italian Supreme Court
has ruled expressly that it will not accept standardized or cliche formulas
adhering only formally to the codified standard."

v. APPELLATE REVIEW OF SENTENCES

Most continental countries do not distingtiish between appellate review of
convictions and sentences. They do, however, distinguish between appellate
review on matters of fact and law and on matters of law only. The former
is primarily meant to serve the purpose of correction of errors of the trial

court: while the latter primarily assures the uniform interpretation of the
law'. Generally, appeal solely on matters of law is available only if all other
appellate rights have been exhausted. An appeal concerning matters of fact

.ind law may result in a review of the sentence. This is due to the fact

that European codes, unlike American statutes, prescribe sentencing rules

which must be respected by the trial judge. Also, in some countries, the
appellate courts interpret "law" broadly and. consequently, have an extensive
power of review.

In some cotmtries. the svstem of aripeal differs from that just described.
Norwegian law provides that a so-called "appeal proper" may be directed
against a sentence for the renson. amonsr others, thnt the punishment is not
appropriate because it is too severe or too lenient." This indicntes that such
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appeals may be brought by either prosecution or defense ;
^^ however, it is not

nicely that a defendant will appeal a sentence he considers too lenient."* This

indicates that such appeals obligated to see that the law is properly applied,

may appeal a sentence which is too severe, as well as one he considers too

lenient. So as not to discourage sentence appeal by convicts, many codes pro-

vide that '"the judgment may not be amended to the prejudice of the defandant,

insofar as kind and amount of punishment are concerned, if the appeal was
initiated by the defendant alone." "' This doctrine, which is referred to as the

prohibition of reformatio in pejus, has no applicability when the sentence is

appealed by the prosecution for being too lenient. In that case, the appellate

tribunal could either increase or decrease the punishment. This is also true

where both defendant and prosecutor have appealed the sentence, as long as

the sentence increase is not the result of the defendant's appeal. In the

Netherlands the punishment may be increased even if only the defendant has
appealed, provided that all judges of the appellate court concur." Finally

there is some doubt in Europe, as there is in this coitntry,"^ as to what in

fact constitutes an increase of punishment (i.e.. an amendment of the sen-

tence prejudicial to the defendant). Thus, while both the German and Dutch
courts hold a longer suspended sentence to be heavier than a shorter non-

suspended sentence,"^ it can be doubted that the defendants agree.

VI. PERMISSIBILITY AJ^JD SCOPK OF APPEAL ON FACT AND LAW

Most European nations permit, as of right, an appeal on fact and law. In
France and the Netherlands, an appeal lies from practically all criminal

judgments, except those involving small penalties."" However, in France no
such appeal is possible from the judgment of a jury court,"" since there, as
formerly in England," the judgment of the jury is regarded as unimpeachable.
Also, in France no fact-and-law appeal is posible from the judgments of a
number of special courts.^* In the Netherlands and some other countries, a
defendant may not appeal a judgment of acquittal rendered "for lack of

evidence," despite the fact that such a iudgmnet leaves him under a shadow
of suspicion, which he may wish to have removed by the more favorable judg-

ment of acquittal because of "innocence." "^ In Germany, the only difference

between the two types of acquittal lies in the availability of compensation
for detention suffered pending trial for those acquitted because of "inno-

cence." '^° The German Code of Criminal Procedure, which is generally regarded
as providing the most limited appeal on fact and law {Berufnng). only allows
such appeal against judgments of some of the least significant criminal courts.

This results in allowing a defendant tried in a minor court for a minor
offense to have a fact-and-law appeal and a pure-law appeal; while a defendant
tried in a major court for a major offense is limited to an appeal of law
onlv.'^ This is regarded a sone of the most serious shortcomings of the German
Code of Criminal Procedure.""

"^Tiere partial appeals (i.e.. those restricted to a single issue) are permis-
sible, the judgment unlike that of the general appeal, is subiect to review
onlv insofar as it has l)een attacked." Ordinarily it is not advisnble for a

defendnnt to lodge a T>fii'tifil appeal, since this may be held to bar the
appellate court from amending the judgment in the defendant's favor with
respect to matters not called to its attention. Thus, the Germnn Supreme
Court has held that where a convict appeals soleiv on the srrounrl that his
sentence is excessive, the court has no iurisdiction to reverse nnd enter a

iuda-ment of ac.nuittal for lack of criminal responsibility.''^ Where the de-

fendant chooses to appeal the sentence only, it has been held that an appeal
may not be limited to the type of punishnient. and therefore, type and dura-
tion of punishment are also regarded as being reviewable.^ Thus, when not
limited by a partial application, the reviewing court will proceed to a re-

examination of the entire case. It may receive new evidence,"" or it may use
only the evidence befoi-e the trial court which has become a matter of record."'

If the court considers the appeal well-founded, it will either render a new
judgment or remand the case for a new trial. Rarely will it remand the case
to the trial court whose judgment was attacked.^^ The German courts have
held themselves competent to review such questions as whether a commit-
ment to an institution for cure and care was justified "" and whether the lower
court had been right in cancelling the defendant's driver's license or in im-
posing other supplementary penalties.^^
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!' VII. PERMISSIBILITY AND SCOPE OF AI'I'EAL ON LAW ONLY

In practically all continental countries tinal criminal judgments are subject
to aityeai on matters ot law. However, there are a few exceptions, such as
aciiuuiais rendered by French jury courts '" and judgments rendered which,
usquit tor lack of evidence' or are appealable by another remedy of which
the defendant has no availed himself.'' If the appellate coui't linds that the
law appeal is well-founded, it may I'everse the judgment attacked, or it may
decide the matter itself, if it can do so without a further inquiry into the
facts." Generally, however, it will remand the matter to a trial court other
than the one which rendered the judgment attacked." In Germany and the
Netherlands, the court to which the case is remanded is bound to respect the
higher court's decision."^ In an appeal solely on law, the scope of inquiry is

much narrower than in an appeal on fact and law.^" The court is bound to

the facts as stated in the judgment below and the review is limited to points
listed in the petition for review.^' As stated previously, appeal on law only
includes sentences which under American law would not be reviewable.

In Switzerland and Austria the appellate courts hold themselves incompe-
tent to review the determination of punishment, as long as the judge has
exercised his discretion within the legal framework, but in case of clear arbi-

trariness, a sentence might be reversed.'''* Thus, these two alpine countries
follow the same procedure as the Supreme Court of Pennsylvania.^" According
to German theory, the discretion of the trial judge is not subject to review
in an appeal on matters of law."'' But a judgment and sentence are subject
ro such a review if the standards of law have not been properly applied by
the judge. The following are examples of successful reviews of legally "im-
proper" sentences which nevertheless had been within the statutory frame-
work : the trial judge had only taken into account deterrence without con-

sidering the retributive guilt of the offender ;
"^ the punishment imposed though

within the legal framework was not proportionate to the guilt of the offender

and. in that sense was excessive ;
"^ the trial court had not considered all

aspects of the offense and the offender by taking into account all essential

goals of punishment ; "" and the maximum penalty had been imposed, although
it was "obvious" that the pimishment should have been closer to the minimum."*

In Norway, the Supreme Court has full authority to reverse sentences when
the punishment is too lenient or too severe, that is, excessive in either direction.

Nevertheless, the Norwegian judge is given a wide discretion in sentencing.^"

Extracts from Ihe Norwegian Supreme Court decisions show that the Court
does not limit itself to reviewing sentences which are truly outrageous, but
in fact does sometimes substitute its own discretion for that of the trial jiidge

(sec Appendix T>). The Supreme Court considers the particulars of each
offender and offense and decides what should be the principal ol)jective of

punishment in that particiilar case. If there is a reasonable possibility of

rehabilitation, the Court tends to let this consideration prevail over reasons
of ffeneral prevention. The Norwegian judges, as those of all other nations
which have not catalogued the o)»iectives of punishment, are ultimately driven
to finding the right criteria in their own internalized notions of the proper
objectives of criminal iustice.

VTTT. CONf'LTTSTONS

This study of ccmtinental schemes of appellate review of legal l)ut excessive
sentences has the reassuring effect of informing us that we do not stand alone
with our proltlems. The benefit of comparative study extends beyond theoretical
reassurance: it reveals that continental law. more readily than ours, regards
a lu-oper criminal sentence within the legislative framework to be a matter
of law. and therefore reviewable. The difference between review of an ordinary
error of law ar,d an error in legal sentence is one of standards for determining
the error. While our legislatures have rarely seen fit to i)rovide the judiciary
with legal criteria for the imposition of legally i)roi)er sentences, many Euro-
pean legislatures have provided their judges with such criteria. These criteria

are of two kinds: (1) the recognized aims of penal-correctional policy: and
(2) the proper criteria l)y which the perpetrator and his deed should be
evaluated.
We are not convinced that any foreign code has provided a truly acceptable

list of penal-correctional aims. Nevertheless, even a hodgepodge of stated aims.
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as that contained in tlie Model Penal Code of the American Law Institute, can

usefully serve as a convenient guide, the total disregard of which would be

considered illegal. In any event, in accordance with continental experience, a

statement of penal-correctional aims appear to us to be a necessary step toward

developing a sound sentencing and sentence review system. We are totally

unimpressed by the efforts of some nations in cataloguing the enormous range

of human emotions and character. This approach, designed to provide a legal

(and thus reviewable) framework in which the trial court may evaluate the

crime and the perpetrator in imposing sentence, views man, including both

the judge and the judged as a mechanical monster.

If the European experience teaches us anything, it is that an imaginative,

free-thinking judge, properly guided by the codified basic penal-correctional

objectives, must be trusted to find the right sentence. Since the sentence is then

a matter of law, it is subject to review and revision by an appellate court which

has its own criteria and approach for interpreting the legal goals of punishment

and correction. These appellate court interpretations make precedent and build

tradition. Several European judges have assaured us in personal conversation

that no one factor is as strong a sentence review criterion as the custom of

the court.

Criteria and custom have been developed through appellate decisions in

several European countries (Norway and Germany have been cited as leading

examples)). While we have cited Norway as a leading example of an enlight-

ened practice. Norway also acquaints us with an all-too-liberal law of sentence

review. We wonder whether an appellate court's view of a sentence is truly

more expert than that of a trial judge. It strikes us that the proper limitation

for sentence review may have been stated by the English Court of Criminal

Appeal

:

'•In the first place, this Court does not alter a sentence which is the subject

of an appeal merely because the members of the Court might have passed a

different sentence. The trial judge has seen the prisoner and heard his history

and any witness to character he may have chosen to call. It is only when a

sentence appears to err in principle that the Court will alter it ! If a sentence

is excessive or inadequate to such an extent as to satisfy this Court that

when it was passed there was a failure to apply the right principles, then this

Court will intervene."
'^

It is doubtful whether the appellate court should be empowered to increa.se

the sentence. In Europe, an increased sentence usually prevails only on an ap-

peal by the pi'osecirtor, a procedure which is not available in the United
States. In England, the Court of Criminal Appeal has such power, but it has
recently been proposed that this power, which was rarely used, be abolished.

In 1963, out of 1976 applications for leave to appeal received by the English
Court, the sentence was reduced in one hundred forty-five, quashed in thirteen

and increased in only six cases. In England, as elsewhere, it is felt that an in-

crease in sentence on appeal is basically unfair. Nor is there any evidence
that the existence of the power to increase a sentence on appeal serves as a
substantial barrier to frivolous appeals.'^'' If, per chance, there are policy
reasons—which we cannot detect—favoring the existence of the power to

increase sentences on appeal, we would urge that the Dutch practice, requiring
unanimity of all judges of the appellate court, be followed.
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; WvSv art. 423 ; StGB ^ 328.
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tween the same parties, is attacked on the same ground as the first, it will be decided
by the united divisions of the Supreme Court. If a reversal results, the court to wiilch
the matter is remanded is bound to respect the decision of the united divisions, unless
the decree rendered by these is different from that passed by the Criminal Division in
the first place. Fr. C. Pro. Pen. art. 619.

** Fr. C. Pro. Pen. art. 567 ; Wet R.O. 99 ; StGB U 337.
*• StGB H 35.3.
^ Compare Schmidt supra note 13 at 29 & 43 (1961).
«" Commonwealth v. Green, 39G Pa. 137, 161 A. 2d. 241 (1959).
WRern. Strafverfahren.srecht 203 (1959).
Bi RG 76, 325; OLG Freiburg (Hochstrichterliche Entscheidungen in Strafsachen 2.

112).
^i^OHGst 1, 174. Compare State v. O'Dell, 240 Iowa 1157, 39 N.W.2d 100 (1949).

But within this range of factors the trial judge's discretion is decisive. See OHGst 2,
145. Compare State v. Sullivan, 241 Wis. 276, 5 N.W.2d 798 (1942).

63 OGHst 2, 94.
6* Bundesgerichtshof 2 StR 45, 50. Compare Dalcke, Strafrecht und Strafverfahren

1365 (1955) ; Lov,'e-Rosenberg, Strafprozessordnung 1301 et seq. (1962).
^ Compare Norwegian Penal Code 52- 65.
^Regina v. Ball, 35 Crim. App. 164, as quoted bv Interdepartmental Committee on

the Court of Criminal Appeal, Report, Cmd. No. 2755, at 43 (1965).
B- /(/. at 42-47.
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Appendix A—Provisions on Sentencing Taken From the Spanish Penal
Code

(1870, modified in 1944)

chapter III : mitigating circumstances

Article 9

The following are mitigating circumstances :

1. All those mentioned in the preceding chapter, when the requirements

needed for complete exemption from liability in each situation did not concur.

2. Intoxication which is neither habitful nor self-induced for purposes of

committing an offense.

3. Minority below the age of eighteen years.

4. The fact that the criminal harm caused is more severe than the perpetrator

intended.
5. SuflScient antecedent provocation or threats on the part of the victim.

G. When the act was committeed in proximate vindication of a grievous

offense against the actor, his spouse, his ascendants or descendants, his legiti-

mate, natural or adoptive brothers, or his relatives by affinity in the same
degrees.

7. The fact that the deed was motivated by moral, altruistic or patriotic

reasons of considerable importance.

8. The fact that the deed was committed under such powerful excitement

as to cause rage or loss of self-control.

9. The fact that the perpetrator, prior to having knowledge of the institution

of judicial proceedings agitin.st him, and moved by his own voluntary repent-

ance, proceedetl to make amends in whole or in i)art for the harm caused, to

offer satisfaction to the victim, or to confess his infraction to the authorities.

10. And lastly, any other circumstance of like significance to the above.

chapter IV : aggravating circumstances

Article 10

The following are aggravating circumstances. The fact that

:

1. The act was committed with pei-fidy. Perfidy is present whenever the perpe-
trator commits an offense against persons through such means, forms or kinds
of execution which directly and particularly insure the success of the criminal
act without those risks to his own person which would result from the defensive
action the victim might otherwise take

;

2. The offense is committed for a price, reward or promise

;

3. The offense is committed by means of flood, fire, poison, explosion, de-
struction of an aircraft, grounding of a ship or other willful damage, derail-
ment of locomotives, or by any other highly destructive means ;

:

4. The offense is committed by means of printed matter, radio broadcasting
or other means facilitating publicity

;

5. The ordinary harm of the offense is willfully aggravated by causing addi-
tional harm unnecessary for the commission of the offense

;

6. The act is perpetrated with known premeditation

;

7. Trickery, fraud, or disguise are employed ;

8. Advantage is taken of superior strength or through the use of means
which weaken the victim's defense

;

9. The victim's confidence is misused
;

10. The perpetrator makes use of his official position
;

11. The crime is committed during a fire, shipwreck or other calamity or
misfortune

;

12. The offense is committed with the aid of armed companions or persons
who provide or secure impunity :

13. The act is committed at night, in secluded locations, or by a gang; a gang
is present whenever three or more armed persons jointly engage in the com-
mission of an offense

;

14. The perpetrator is a general recidivist. A general recidivist is one who
at the time of the commission of the deed, has previously been sentenced for
another offense which carries an equal or greater punishment, or for two or
more offenses which carry a lighter punishment.
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15. The perpetrator is a specific recidivist. A specific recidivist is one who,

at the time of tlie commission of the deed, lias already been (executorily) sen-

tenced for one or more offenses within the same Title of this Code.

16. The deed was committed a^tiinst public authority or with disrespect

toward the dignity, age or sex of the victim, or in the victim's home, provided

the victim did not provoke the act.

17. The deed was committed in a sacred place.

CHAPTER V : CIRCUMSTANCES WHICH MAY EITHER MITIGATE OR AGGRAVATE CRIMINAL
LIABILITY, DEPENDING ON THE FACTS

Article 11

The fact that the victim is the perpetrator's spouse, ascendant, descendant,

legitimate, natural or adoptive brother, or a relative by affinity within the

same degrees of relationship, may attenuate or aggravate his criminal liability

depending on the nature, motives or effects of the offense.

Article 61*

Whenever the punishment prescribed by law is composed of three degrees,

the Courts shall impose it according to the following rules depending upon
the concurrence of aggavating or mitigating circumstances

:

1. If only one mitigating circumstance is present in the deed, the punishment
prescribed by law shall be applied in its minimum degree.

2. If one aggravating circumstance is present, the puni.shment shall be ap-

plied in its maximum degree.

However, in cases where the maximum degree is the death sentence, and
only one aggravating circumstance is present, the Courts, after considering
the nature and circumstances of the felony and of the perpetrator, may refrain
from imposing the death sentence.

A death sentence shall never be imposed due to the aggravation of a punish-
ment prescribed for a felony unless prescribed in this Code for such felony.

3. When both aggravting and mitigating circumstances concur, the punish-
ment shall be determined after reasonably weighing them in view of their
relative importance.

4. In the absence of either aggravating or mitigating circumstances, the
Courts sliall apply the punishment prescribed by law in the degree they con-
sider adequate, in view of the harm caused by the deed and the personality
of the offender.

5. When two or more, or when one highly mitigating circumstance alone,
concur in the absence of aggravating ones, the Courts may impose a punish-
ment one or two grades lower than the one px'escribed by law, in whatever
degree they consider reasonable in view of the number and importance of such
mitigating circumstances.

6. Regardless of the number and importance of aggravating circumstances,
Courts shall not impose a punishment higher than the one prescribed by law
in its maximum degree, unless the aggravating circumstance described in num-
ber 15, Article 10 is present, in which case a punishment one or two grades
higher shall be imposed, starting with the second conviction for the same
offense, to the extent they consider reasonable.

7. Within the limits of each degree, the Courts in determining punishment
shall consider the number and importance of aggravating or mitigating cir-

cumstances and the greater or less harm produced by the offense.

Article 62

If the punishment prescribed by law does not consist of three degrees, the
Courts shall apply the rules .set forth in the preceding article, and shall divide
the term of each punishment in three equal parts, each constituting a degree.

Article 63

Courts may impose fines as widely as allowed by law, determining the
amount not only on the basis of the mitigating or aggravating circumstances
present in the deed, but especially on the basis of the financial status or
capabilities of the periDetrator.
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Appendix B

examples of general guidelines for sentencing

1. Provisions wliicli express a preference for several theories of punishment:

Section 81, Danish Criminal Code :

^

"In determining the penalty, account shall be taken, not only of the gravity

and dangerousness of the offense, but also of the previous record of the

offender, of his age and of his general conduct before and after the deed, of

the persistence of his criminal tendencies and of the motives underlying the

act."

Article 79, Greek Penal Code :

'

"JUDICIAL CALCULATION OF THE PUNISHMENT

"1. In the calculation of the punishment within the defined limits of the

statute, the court shall consider on the one hand, the quality of the act com-
mitted, and, on the other hand, the personality of the offender.

"2. In order to determine the gravity of the offense the court shall consider

:

(a) the damage resulting from the offense, or the threatened danger; (b) the

nature, the kind and the purpose of the offense, as well as all factors accom-
panying its preparation or commission, circumstances of time, place, means
and manner; (c) the intensity of the intention, or the grade of the negligence

of the perpetrator.
"3. In the evaluation of the personality of the offender the court weighs

particularly the degree of the criminal propensity of the perpetrator, as evi-

denced by the act, and for a more precise determination thei'eof; (a) the

reasons which prompted him to commit the offense, the origin and the pur-

pose which he sought; (b) his character, and the grade of his development;
(c) the individual and social circumstances and his prior life; (d) his con-

duct during and after the act ; especially his remorse and his willingness to

compensate for the harm he has inflicted.

"4. The judgment shall state the reasons explaining the decision of the court
for the imposition of the sentence."

Articles 132, 133 Italian Penal Codes '

"DISCRETIONARY POWERS OF THE JUDGE IN IMPOSING THE PUNISHMENT : LIMITS

"Within the limits established by law, the judge shall apply the punishment
in his discretion ; he must state the grounds which justify the use of such
discretionary power.

"In increasing or reducing the punishment, the limits established for each
kind of punishment may not be exceeded, except in the cases expressly estab-
lished by the law."

"GRAVITY OF THE CRIME : VALUATION FOR THE PURPOSES OF PUNISHMENT

"In the exercise of the discretionary powers specified in the preceding Article,
the judge must take into account the gravity of the crime as inferred from:

"(1) The nature, charactei', means, object, time, place and any other circum-
stances of the act.

"(2) The gravity of the harm or the danger caused to the person injured by
the crime.

"(3) The intensity of criminal intent or the degree of culpable negligence.
"The judge must also take into account the perpetrator's propensity for de-

linquency, as inferred from

;

"(1) The motives to commit delinquency and the character of the offender.
"(2) The criminal and judicial precedents and, in general, the conduct and

life of the offender prior to the crime.
"(3) The conduct contemporary with or subsequent to the crime.
"(4) The individual, domestic and social conditions of life of the offender."
Article 54, Polish Penal Code :

*

"The court shall impose penalty according to its discretion having regard
primarily for the motives and the manner of acting of the offender, and his
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relation to the person injured, to the degree of mental development and the
character of the offender, to his past life, and to his behavior after committing
the offense."

Article 37, USSR Criminal Code :

'

"GENERAL PRINCIPLES FOR ASSIGNMENT OF PUNISHMENT

"The court shall assign punishment within the limits established by the
articles of tlie Special Part of the preesnt Code which provide for responsibility

for a committed crime, in strict accordance with the provisions of the Funda-
mental Principles of Criminal Legislation of the USSR and Union Republics
and of the General Part of the present Code. At the time of assigning punish-
ment the court guided by socialist legal consciousness, shall take into consider-
ation the character and degree of social danger of the committed crime, the
personality of the guilty person, and circumstances of the case which mitigate
or aggravate responsibility."

Article 38, Yugoslav Criminal Code :

"

"For a particular criminal offense the Court shall fix the degree of punish-
ment within the limits provided by law for that oifense, with due consideration
for all the circumstances influencing the punishment to be severer or milder
(aggravating and extenuating circumstances), and especially, the degree of
criminal liability, the motives from which the offense was committed, the
intensity of the danger or wrong to the protected object, the circumstances
under which the offence was committed, the earlier life, the personal circum-
oft"ence."

2. Provision which consider retribution as the primary goal of puni.shment

:

Section 60, German Draft Penal Code :

'

"(1) The basis for fixing a punishment shall be the guilt of the perpetrator.
"(2) In fixing a punishment the court shall weight against each other such

circumstiinces, other than definitional elements, as speak for and against the
perpetrator.

p]specially there shall be considered :

"The motives and aims of the perpetrator,

"The state of mind which the act bespeaks and the exercise of volition

involved,

"The extent of breach of duty,

"The manner of perpetration and the wrongful effects of the act,

"The prior life of the perpetrator, his personal and economic circumstances,
as well as his conduct after the act, especially his endeavor to make restitu-

tion."

Article 63 Swiss Criminal Code :

®

"Sec. 1. General Rules. ART. 63. The court shall mete out penalties in ac-

cordance with the guilt of the offender, considering the motives, previous con-
duct and the personal situation of the convicted person."

3. Provisions which consider correction {rehabilitation) as the primary goal
of punishment

:

Section 7, Swedish Penal Code :

^

"In the choice of sanctions, the court, with an eye to what is required to
maintain general law obedience, shall keep particularly in mind that the sanc-
tion shall serve to foster the sentenced offender's adaptation to society."

Appendix C—Examples of Provisions Solely Stating the Various Goals of
Punishment

Section 17. Czechoslovakian Criminal Code :

^°

"1. The goal of punishment is :

" (a) to make the enemy of the working people harmless
;

"(b) to prevent the offender from committing other offenses and to educate
him towards respecting the rules of socialist society

;

"(c) to contribute to the education of other members of society.
"2. The execution of the punishment shall not lower human dignity."
Article 20. USSR Criminal Code :

"

"Purposes of punishment. Punishment not only constitutes a chastisement for
a committed crime, but al.so has the purpose of correcting and re-educating

57-S68—72—pt. 3-B 14
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convicted persons in the spirit of an honorable attitude toward laiwr, of strict

compliance with the laws, and of respect toward socialist communal life; it

also has the purpose of preventing the commission of new crimes both by con-

victed persons and others.

"Punishment does not have the purpose of causing physical suffering or the

lowering of human dignity."

FOOTNOTES

the grades and

sBerman &» Spindler (transl.), Soviet Criminal L.aw & Procedure (lt)66).

8 10 The New Yugoslav Law (;!-4) 17 (iy50).
'Ross (transl.), The German Draft Penal Code (19C5).

^ , .

8 Friedlander & Goldberg (transl.), The Swiss Federal Criminal Code, in supplement

to 80 J. Crim. L.C. & P.S. (19^9).
» Sellin (transl.). The Penal Code of Sweden (196;j).
i» Translated fromi Schmidt, supra note 1:5, at 216.
11 Berman & Spindler, mtpru note 5A, at lol.

Appendix D—Extracts From Decisions of the Supreme Court of Norway
Concerning Sentence Review

(The decisions were kindly made available to the authors by Prof. Jobs.

Andenaes, a former Justice of the Supreme Court of Norway, and a member
of the International Advisory Board of the Comparative Criminal Law Project

of New York University.)

December IS, 1951 (Norsk Retstidende 1166 et seq.)

The defendant had been convicted of attempted homicide and sentenced to

a term of imprisonment of one year and six months, less 154 days already

spent in custody, as well as deprivation of the right to hold office. He appealed

on the ground that the sentence was too severe.

From the opinion of the leading judge :

"I believe the appeal should be granted.

"The crime considered here is a very serious one, but in view of the fact

that the Jury found that the act was committed under especially mitigating
circumstances and during a strong reduction of the level of consciousness, c.f.,

the Penal Code, Section 56, No. lb, I consider a punishment of 1 year's im-
prisonment suitable. I also attach importance to the fact that Johnnsen imme-
diately after the act repented it, helped his victim to bed. ".stanched" the
bleeding, lay down beside her and was lying crying when people arrived. He at-

tempted afterwards to commit suicide. The Court has been informed that after

hospitalization for about 14 days, the woman he stabbed was discliarged with
a clean bill of health and has suffered no permanent injury. She has not put in

any request for prosecution.
'The expert witnesses have found Johansen to be a person with inadequately

developed mental faculties, but the Jury has given a negative answer to the
question whether there is any danger that he may again commit an act as
specified in Section 390 point 2 of the Penal Code. The Court has been informed
that after being released from custody he has again moved into the said wom-
an's home and that it is his and the woman'-s intention to marry as soon
as the latter has obtained her divorce.

"Under these circumstances and in view of the fact that Johansen Is an
able workman, who work for the said woman and her children, whose home
he has taken part in rebuilding. I find compelling reasons for not sentencing
him to serve a long term of imprisonment. I find special grounds in the case for
presuming that the execution of the sentence is not necessary in order to
keep Johansen from committing new offenses . .

."

Execution of the sentence was suspended.
September 8, 1959 (Norsk Retstidende 799 et seq.)
The defendant has been convicted of attempted rape and had been sentenced

to a term of imprisonment of 3 years subject to deduction of one day for cus-
tody sustained. He had appealed from the judgment on the ground that the
sentence should have been suspended.
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From the opinion of the leading majority judge :

•'1 have found the case extremely doubtful, but have come to the conclusion
that it is justifiable to apply a suspended sentence . . . Among the special
reasons to which I attach importance, I mention that Appellant, who is mar-
ried and has two children under age, has according to our information lived
a normal married life, that he has no previous convictions whatsoever, and that
in general nothing discreditable is known about him. These circumstances
sui)port the assumption, which also seems to be upheld by the medical certifi-

cate produced in the Court : that the offense was committed on the spur of
the moment, that it was an act of emotional excitement caused by excessive
alcohol consumption and committed during a consequent reduction of his
l)owers of judgment and ability to reason."
The execution of the sentence was suspended for a trial period of 2 years.
From the dissenting opinion :

"In my opinion, considerations of general deteri'ence must weigh heavily
in determining the punishment for a crime of this nature. In addition, it is only
permissible, in this case where the Code's minimum penalty is imprisonment
for 3 years, to hand down a suspended sentence when special reasons so
indicate, of the Penal Code ^Section 52, No. 2, second paragraph. Although
Appellant has no previous convictions, I cannot find any such special reasons
in the present case. Appellant is a married man of mature age. As pointed out
by the Court of Appeal, he showed considerable brutality during the attempt
at rape, and he did not abandon his attempt until his victim obtained as-
sistance. True, the execution of the sentence will have very serious conse-
ouences for his family—wife and 2 boys, but I cannot find that these detri-
mental effects are greater than must normally be expected from the serving
of a prison sentence of such long duration. Nor do I find it decisive that
the punishment imposed is far higher than that which I would have voted
fur under the general principles governing the determination of sentences,
if I had not been bound by the minimum penalty provided by the Code. In my
opinion, this should not lead to the conclusion that the entire sentence be
suspended.
"From the conference I know that a majority of the Court are for allowing

the appeal, whereby the sentence will be suspended. If the appeal had been
dismissed, I would have recommended—as is the case quoted in Rt. 1959, pp. 43
et seq.—that the punishment imposed be considerably reduced or in part sus-
pended by reprieve."
March .?. 1963 (Norsk Retstidende 231 et seq.)

Defendants had been convicted of bank robbery and sentenced to a term
of imprisonment of one year and three months, subject to detluction of 71 days
of sustained custody for each of them, as well as to pay compensation to the
victim.
On the appeal of the Public Prosecutor, the .sentence was converted to im-

prisonment for two years and three months less 155 days of sustained custody.
From the majority opinion :

"I come to the conclusion that the appeal ought to be allowed. It is true
that the prisoners are very young. However, this is a case of a carefully
premeditated crime, which ha."? been planned and discussed by the prisoners
for some time, and had been carried out cynically and in cold blood according
to the plan. The amount robbed was considerable, as the offenders assimied
it would be. The planning and execution of the offense were particularly likely

to attract attention notably among adventurous young people: for that reason
as well as the crime must be regarded as particularly dangerous tr the
community. In these circTimstances considerations of general deterrence weigh
heavily. The prisoners, both of whose intellectual qualifications and social

environment should have given them every reason to behave properly, have
flagrantlv failed to live up to expectations."
AprU 6, 1963 CNor.sk Retstidende 365 et seq.)

Defendant had been convicted of driving when nnder influence of alcohol

and sentenced to imprisonment for 21 days to be .'suspended subiect to a trial

ppriod of two years without probation, as well as a fine of Kr. 300.—or. if

the fine was not paid, to imprisonment for nine days. The local Chief of Police

appealed acninst the .sentence on the ground that it should not have been
snsncnded. The apneal was dismissed.
From the majority opinion :
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"Further, I attach importance to A's young age—as mentioned in the state-

ment of appeal he was 19 years and 4 months old at the time when the

driving tooli place—although this age is not so low that this fact alone would
have been sufficient to justify a suspension of the sentence. I also attach

importance to the fact that A is at present doing his military service which
he commenced on January 10, 1963. If the prison sentence is made non-

suspended the effect will be either that he must leave his military services

in order to serve his sentence—with the result that his military service would
be extended accordingly—or that he would have to serve his sentence after

the military service has been completed in July, 1964."

May 15, 1957 (Norsk lietstidende 541 et seq.)

Defendant had been convicted of grand larcencies and sentenced to a term
of imprisonment of 120 days, subject to deduction of 31 days for sustained

custody. Defendant appealed, on the ground that the sentence should have
been suspended. The Supreme Court decided to suspend the remaining punish-

ment with a probation period to two years.

From the majority opinion :

"In considering the appeal, I have melt serious doubts, especially in view
of the fact that Appellant has on several previous occasions been guilty of

similar ofCenses, that he has a previous conviction for robbery (Penal Code
Section 267) and that the conditions are now satisfied for applying a heavier
punishment for repeated crimes pursuant to the Penal Code Section 263, first

paragraph. Nonetheless, I have come to the conclusion that in view of the

special circumstances in the case, it is justifiable to let the execution of the

prison sentence be suspended in accordance with the Penal Code Sections 52

et seq. I have attached importance to the fact that the thefts concerned very
modest values, that most of the stolen objects have been returned to their

owner and that the ofCenses are partly of a casual nature. Appellant's previous
convictions are not to my mind of decisive importance in view of the com-
paratively long period of time—almost G years—that has passed since his

last offense. Appellant has been unemployed for some time when the offenses

were committed ; he has not obtained more permanent employment and one may
suppose that the execution of the sentence, by depriving him of his employ-
ment, would have a particularly serious effect on himself, his wife and un-
supported children. According to the information in the case, there is reason
to believe that Appellant has received a strong warning and that he will now
make a serious effort to mend his ways and not again come into conflict

with the criminal law. I find it reasonaV)le that, under these circumstances,
he be given a last chance and I add that the Mayor of his home town has
recommended this in a letter to the Supreme Court dated March 12, 1957."

Appendix

In one of our district courts a sentence of 52 years without parole was
imposed on a first offender for the sale and possession of narcotics. There was
no indication that this was an aggravated case and, when appealed, the Court
of Appeals for the 10th Circuit agreed that the sentence was excessive but
held that it was powerless to reduce the sentence imposed.

In another case, a 25 year sentence was imposed on an individual for the
theft from the mail, forgery and cashing of a Treasury check in the sum of
.$380.51. The defendant's only prior convictions had occurred 20 and 7 years
respectively prior to the theft of the check. On appeal, the Court of Appeals
for the 5th Circuit also held that it had no power to reduce a legally permissible
sentence; however, it reversed the conviction for legal error.
A 12 year term of imprisonment was imposed on a bank clerk for em-

bezzlement of approximately .'570.000, much of which he used for the benefit
of harassed debtors of the bank. This defendant was not motivated by personal
gain in most of the embezzlement, instead he manipulated the books of the
bank to cover up the accounts of delinquent depositors. The judge was on
assignment from another district and imposed the sentence without securing
even a presentence report by the probation oflScer.

In 1961, two bank embezzlers were committed to the same Federal institution
from the same district within the same week. Yet. sentenced by different
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judges, one received a term of six months, to be followed by eighteen months
probation, and the otlier received a term of 15 years.
The above are not isolated examples. In the fiscal year ended June 30, 1969,

the average sentence for transportation etc. of stolen motor vehicles varied
from 13.5 months in the District of Massachusetts to 48 months in the South-
ern District of Iowa and 50.5 months in the District of Minnesota. Terms for
forgery range<l from an average of 12 months in the Southern District of
Georgia to 70.3 months in the District of Kansas. In fact, the overall average
of time imposed varied from 24.2 months in the Middle District of North
Carolina and 23.1 months in the Western District of Wisconsin to 74.7 months
in the District of Maryland and 75.3 months in the Northern District of
Oklahoma.

[S. 2228, 92d Cong., first sess.]

A BILL To amend chapter 2.35 of title IS, United States Code, to provide for the appellate
n-vi'^w of sentences imposed in criminal cases arising in the district courts of the
United States

Be it enacted hij the Senate and House of Representatives of the United
States of America in Congress assembled, That (a) chapter 235 of Title 18,
United States Code, is amended by inserting immediately after section 3741
thereof the following new section :

''§ 3742. Appeal from sentence

"(a) An application for leave to appeal from the district court to the court of
appeals the sentence of imprisonment or death imposed may be filed by a
defendant with the clerk of the district court in any felony case in the following
instances

:

"(i) after a finding of guilt by a judge or jury, whether following a trial

or the acceptance of a plea
;

"(ii) after the revocation or modification of an order suspending the
imposition or execution of a sentence or placing the defendant on probation

;

"(iii) after a resentence under any other applicable provision of law.
"(b) Upon granting leave to appeal, the court of appeals may review the

merits of the sentence imposed to determine whether it is excessive. This power
shall be in addition to all other powers of review presently existing or hereafter
conferred by law. If the application for leave to appeal is denied by the court
of appeals, the decision shall be final and not subject to further judicial review.

"(c) Upon consideration of the appeal, the court of appeals may dismiss the
appeal, affirm, reduce, modify, vacate, or set aside the sentence imposed, remand
the cause, and direct the entry of an appropriate sentence or order or direct

such further proceedings to he had as may be required under the circitnistances.

If the sentence imposed is not affirmed or the appeal dismissed, the court of

appeals shall state the reasons for its action. The defendant's sentence shall not
be increased as a result of an appeal granted under this section.

"(d) The application for leave to appeal from sentence shall be regarded as a
notice of appeal for all purposes, and the procedure for taking an appeal under
this section shall follow the rules of procedure for an appeal to a court of ap-

peals. A denial of the application for leave to appeal on the ground that the
sentence imposed is excessive shall not prejudice any aspect of the appeal
predicated on other grounds. If the application is granted all issues on appeal
shall be heard together.

"(e) When an application for leave to appeal is filed, the clerk of the
district court shall certify to the court of appeals such transcripts of the
proceedings, records, reports, documents, and other information relating to

the offense or offenses of the defendant and to the sentence imposed upon
him as the court of appeals by rule or order may require. Any report or
document contained in the record on appeal shall be available to the
defendant only to the extent that it was in the district court. In each felony

ease in which sentence of imprisonment or death is imposed the judge shall

state for the record his reasons for selecting that particular sentence.

"(f) When a judge has adopted the sentence procedure set forth in section
4208(b) of title 18. United States Code, an application for leave to appeal
may only be filed after a judgment or order is entered by the judge following
the completion of the study provided by such section.
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"(g) The provisions of section 3568 of title 18. United States Code, shall be
applicable to any defendant appealing under this section.

"(h) This section shall not be construed to confer or enlarge any right of a
defendant to be released following his conviction pending a determination of
his application for leave to appeal or pending an appeal under this section.

"(i) This section shall become effective six months after its approval and
shall apply only to sentences imposed thereafter."

(b) The analy.sis of chapter 235 of title IS. United States Code, is amended
by adding at the end thereof the following new item

:

"3742. Appeal from sentence."

Federal Trade Commission,
New York, N.Y., March 27, 1972.

G. Robert Bl^key, E.sq.,

Senate Jndiciary Committee, Snhconwiittee on Criuuital Laws and Procedures.
Washingtou. B.C.

Dear Mr. Blakey : On the occasion of my testimony before the Subcom-
mittee on Criminal Laws and Procedures of the Senate Judiciary Committee
on March 22, Senator Roman L. Hruska. who presided, requested that I send
to you my comments on S. 2228. 92d Cong., 1st Sess. (1971), which would
amend Chapter 235 of Title 18, United States Code, to provide for appellate
review of sentences.

In its report on the proposed New Federal Criminal Code, the New York
Comity Lawyers Association's Committee on Federal Legislation recommended
that appellate review of sentences be authorized with a "certiorari" type of
procedure, so that neither the appellate court nor the government would have
to engage in a full-dress litigation concerning tlie justifiability of each sentence
unless the appellate court felt that this was necessary in a particular case.
S. 2228 embodies this idea by requiring a defendant to file an application for
leave to appeal before the sentence would be reviewed. In my opinion, the Iiill

could effectuate this concept more fully if subsection (e) of the new IS U.S.C.
§ 3742 as proposed by S. 2228 were amended to read as follows

:

''An application for leave to appeal from sentence shall set forth the sentence
appealed from and distinctly set forth, the f)rovnds for seeking revieic. Such
application shall be granted, if it appears to the court of appeals from the
sentence, as compared with the sentences authorized by statute and ordinarily
imposed in like cases, or for other reasons, that the sentence may be unreason-
able; othertDise such application, for leave to appeal from sentence shall be
denied. The attorney for the government shall not reply to an application^ for
leave to appeal from sentence, but shall submit to the court of appeals such
facts in its possession as are pertinent to the reasonableness of the sentencr
imposed if the application for leave to appeal is granted. No sentence shall l>f

modified by a coia-t of appeals under this section unless an application for leave
to appeal therefrom has been, granted by such court and the attorney for the
government thereafter gii^en a reasonable offer thereafter fo submit relevant
information. When an application for leave to appeal is [filed] granted tlie

clerk of the district court shall certify to the court of appeals such transcripts
of the proceedings, records, reports, documents, and other information relating
to the offense or offenses of the defendant and to the sentence imposed xiiion

him as the court of appeals by rule or order may require. Any report or docu-
ment contained in the record on appeal shall be available to the defendant only
to the extent that it was in the district court. In each felony case in which
sentence of imprisonment or death is imposed the judge shall state for the
record his reasons for selecting that particular sentence." (Matter suggested
to l»e added is underlined: matter suggested for deletion is in black brackets.)

This change in S. 2228 would avoid a situation that might arise otherwise,

where the court of appeals would have to consider the entire record in order to

decide whether to grant each application for leave to appeal, and where the

government would have to answer each such application. This, if it mnterial-

ized. would in my opinion impose an intoleral)le burden on both the Ignited

States Attorneys throughout the country and the Courts of Appeals. Requiring
an application for leave to appeal from sentence before an actual appeal is

heard would avoid this result only if the application was based on the
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defendant's version of why such an appeal should be considered, and did not
involve a full review of the record or an answer by the government prior to the
application for a full appeal being decided.
During the hearings on March 22. 1972, Senator Hruska asked me whether I

believed that permitting the defendant to appeal from a sentence should be
balanced by providing a similar right to appeal from sentences to the prosecu-
tion. I replied on the record that rather than permitting the prosecution to
appeal from sentences, which might raise concerns of double jeopardy. I l)elieved
the additional right granted to the defendant could best be balanced by allow-
ing the government to appeal from adverse pre-verdict decisions (e.g. on exclu-
sion of evidence).
At present, a defendant in a criminal case can obtain aitpellate review of any

decision adverse to him by means of an appeal from any conviction. On the
contrary, an adverse ruling prior to or during trial harmful to the prosecution's
case (e.g. exclusion of crucial evidence) can never be reviewed. If it results in
an erroneous acquittal, the government has no remedy.

Obviously, the government cannot be allowed to appeal from the erroneous
acqiiittal without placing the defendant twice in jeopardy in violation of the
Constitution.
On the other hand, the government could be allowed to appeal prior to

verdict. This remedy should only be used in extraordinary Ciises. Indeed
prompt completion of the trial is normally in the interest of the prosecution as
well as the court. In order to assure that the right of appeal were not routinely
invoked, express permission of the Attorney General on the basis of a certificate

of public importance of the case and of the ruling could be required.
The New York County Lawyers Association's Committee on Federal Legisla-

tion recommended such a right of api)eal in its report on "legislation to
strengthen fairness and effectiveness in law enforcement", published in the
"Hearings on Measures Relating to Organized Crime". Subcommittee on
Criminal Laws and Procedures. Committee on the Judiciary. United States
Senate. 91st Cong., 1st Sess. 219 (1969). At 227. the report stated:

"Title VII of the 'Safe Streets' Act permits appeals by the Government from
decisions suppressing evidence. AVe believe this is sound, because the Govern-
ment otherwise has no appellate review. There can obviously be no appeal
after a defendant is found not guilty at a trial, since this would result in

double jeopardy. The defendant's right to appellate review is fully protected
because he can appeal if convicted and can raise all relevant claims at that
time.

"In our view, rulings adverse to the Government of a serious character prior

to or durivff trial, just as much as the svippression of evidence can. unless

reviewed at the time, cut off the Government's right to any api^ellate review of

the adverse decisions affecting its case. Accordingly. Government appeals from
any serious adverse decisions before or during trial should l)e considered."

in its report on the proposed New Criminal Code. sul>mitted by Vincent L.

Broderick on :\Iarch 21. 1972 at p. 29 the County Lawyers Committee proposed
the following language to implement such a concept

:

"The courts of appeals shall also have jurisdiction to review on appeal by
the Government, any decision before or during trial in a criminal prosecution

instituted by the United States, which the Attorney General certifies is likely to

affect the outcome of the case and is of substantial interest to the public. Such
appeal if during trial shall be heard immediately. Any decision on such appeal

adverse to the defendant shall be reviewable by the Supreme Court of the

United States on appeal or certiorari after any affirmance of any resulting

judgment of conviction rather than by direct review of the judgment of the

court of appeals entered pursuant to an appeal pursuant to this paragraph."
This language could be added as a further section of S. 2228.

These views are .submitted in accordance with Senator Hruksa's request at

the time of my testimony, and obviously do not necessarily represent the views

of the Federal Trade Commission, which has taken no position on these

questions.

If I can be of further assistance, please do not hesitate to call on me.

Respectfully,
Richard A. Gm^Ns.

Regional Director.
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United States Court of Appeals for the Second Circuit

(No. 315—September Term, 1971, Argued December 1, 1971. Decided
February 23, 1972, Docket No. 71-1862)

United States of America, appellee,
V.

Shepakd Boneparth and J. S. Boneparth & Sons, Inc., defendants-appellants.

Before : Lumbard, Waterman and Feinberg, Circuit Judges.
Appeal from judgment of conviction, entered in the United States District

Court for the Southern District of New York, Lloyd F. MacMahon, J., and a
jury, for violating 18 U.S.C. §712.
Judgment reversed and indictment dismissed.

Arthur Richenthal. New York, N.Y. (Richenthal, Abrams & Moss, on the
brief, for Defendant-Appellant Shepard Boneparth.
Samuel N. Greenspoon, New York, N.Y. (Eaton, Van Winkle & Greenspoon,

on the brief), for Defendant-Appellant J. S. Boneparth & Sons, Inc.

Patricia M. Hynes, Assistant United States Attorney (Whitney North Sey-
mour. Jr., United States Attorney for the Southern District of New York ; John
W. Nields, Jr., and Peter F. Rient, Assistant United States Attorneys, on the
brief), for Appellee.

Feinberg, Circuit Judge:

J. S. Boneparth & Sons, Inc. and Shepard Boneparth, sole owner of the com-
pany's common stock and its president, appeal from a judgment of conviction
entered in the United States District Court for the Southern District of New
York, after a trial before Judge Lloyd F. MacMahon and a jury. The company
and Shepard Boneparth were convicted of violating 18 U.S.C. § 712. which pro-
hibits anyone "engaged in the business of collecting or aiding in the collection
of private debts" from using the initials "U.S." or any name or emblem convey-
ing "the false impression that such business is a department ... or instru-
mentality of the United States." The trial judge fined the company and Shepard
Boneparth $1,000 each and imposed a two week jail sentence on the latter.

Appellants claim that they were denied a fair trial and that the trial judge
committed errors in his charge. They further claim that 18 U.S.C. § 712 cannot
fairly be read to apply to them, and that if the statute is so read, it is unconsti-
tutionally vague. Because we conclude that the statute does not apply to these
defendants, we reverse their conviction and order that the indictment be
dismissed.
We reach this conclusion with a heavy heart because the record reeks from

the unconscionable practices of appellants. The company operated a furniture
and appliance store in Harlem. Most of the sales were made on credit, so that
liquidation of accounts receivable was a constant problem. The company did
not use a collection agency but collected its own bills. Collections were pursued
with understandable persistence. But when all else seemed to fail the com-
pany chose to resort to sheer trickery. It is that deception which this case is

all about.
Certain delinquent customers received a form from the company that bore

some resemblance to a check. It arrived in a plain brown envelope bearing the
return address "U.S. Funds Bureau, Headquarters Building," with a post office
box number. The form bore the legent "U.S. Funds Bureau" suitably inscribed
in impressive lettering. "U.S. Funds Bureau" was in turn surrounded by equallv
august curlicues and margins and by the information that the "Headquarters"
was "Washington 6. D.C.," and that the form was sent by the "Location and
Re-Disbur.sement Dept." In the center appeared the advice that : "The Amount
of Dollars is Disbursable." The amount filled in roughly corresponded
to the sum owed by the particular recipient, whose name and address were
also typed in. Directly above appeared an imposing, screaming eagle, under
which was the titillating legend : "This form not good for more than $1,000.00."
The attached stub instructed the recipient to detach and retain until the
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amount there typed in (the same as on the main body of the form) "is disbursed
in full." Both the stub and the form also prominently bore the real reason for
their existence—the advice to answer all questions on the "reverse side of this
form completely and accurately." Doing so, of course, gave the company up-to-
date information as to the customer's home address, bank, employer, spouse,
spouse's employer, etc.. so that further collection action would be simplified.
There were further embellishments on the implied promise that money would
be disbursed to the customer if the form were completed and returned,^ and the
company's name nowhere appeared on either the form, stub or envelope. But
further description is unnecessary. The company never disbursed any money to
a customer who returned the form ; its intentions were just the reverse. More-
over, the words "U.S.," "Location and Re-Disbursement Dept," and "Head-
quarters, Washington 6, D.C.," and the picture of the eagle were obviously all

intended to gull a recipient into believing that the promise was coming from a
governmental entity. The deceptive nature of the form is obvious and appellants
no longer attempt to defend it." What they do say is that the statute under
which they were indicted does not apply to them.
That statute was enacted in 19.59, after two earlier attempts had failed. It

reads in full as follows (18 U.S.C. § 712) :

Misuse of names by collecting agencies or private detective agencies to indi-

cate Federal agency
Whoever, being engaged in the business of collecting or aiding in the collection

of private debts or obligations, or being engaged in furnishing private police,

investigation, or other private detective services, uses as part of the firm name
of such business, or employs in any communication, correspondence, notice,

advertisement, or circular the words "national", "Federal", or "United States",

the initials "U.S.", or any emblem, insignia, or name, for the purpose of convey-
ing and in a manner reasonably calculated to convey the false impression that
such business is a department, agency, bureau, or instrumentality of the United
States or in any manner represents the United States, shall lie fined not more
than $1,000 or imprisoned not more than one year, or both. [Emphasis added.]

Appellants claim that the statute is aimed at collection agencies * and that

only such firms are "engaged in the business of collecting or aiding in the col-

lection of private debts." Otherwise, say appellants, "every business attempting
to collect its own debts would be covered by the statute" and this was not the

intention of Congress.
Appellants' argument is persuasive. Everything about the statute supports

their interpretation. Its caption refers to "collecting agencies," a phrase that
would not ordinarily suggest businesses merely collecting their own debts. And
it strains common sense to say that retail businesses such as furniture and
appliance stores, which collect their debts only as a necessary adjunct to their

ordinary operations, are "in the business of collecting . . . debts." * If such
corporations were deemed to be "in the business of collecting . . . debts," what
business entity would not be? More important, there would then be no reason
for Congress to have inserted that qualifying phrase into section 712. Other
statutes directed at misuse of federal government names have no such limita-

tion.^ Moreover, there is nothing in the legislative history of section 712 to

1 E.g., an enclosed envelope for sending back the form contained the following : "Atten :

Disbursements Clerk."
- At trial, counsel for the company lamely argued that since the post office box num-

bers of the "U.S. Funds Bureau" and the company were Identical, when receiving the
fraudulent forms and envelopes "Everyone knew that this was the Boneparth Company
and no one else, and they just couldn't possibly not have known it."

3 We put to one side tlie obvious additional coverage of "private police, investigation,
or other private detective services."

* The Federal Trade Commission has consistently maintained, with court approval, that
representations made in dunning notices bv retailers that they are collecting agencies are
false. See Dejait fitorea, Inc. v. F.T.C., "200 F.2d R65 (2(\ Cir. 1052) (ner curiam);
In re Wm. II. Wise Co., r,?, F.T.C. 40S (19.56), aff'd, 246 F.2d 702 (D.C. Cir.) (per
curiam), cert, desired, 3.5.5 U.S. 856 (1957).

5 See 18 U.S.C. §711 ("Whoever . . . uses the character 'Smokev Bear' ... or the
name ... as a trade name . . .") ; 18 U.S.C. §709 ("Whoever . . . uses the . . . initials
F.B.I.' ... in connection with any . . . publication . . .

">
: 18 U.S.C. § 709 ("Whoever

u«es as a firm or business name . . . the letters 'HUD'. 'FHA', ..."): 18 U.S.C. S 707
("Whoever, whether an individual, partnership, corporation, or association . . . uses . . .

the words '4-H Club' or '4-H Clubs' . . .").
Rut see 18 T^S.C. § 709 ("Whoever . . . uses the words 'national'. 'Federal', 'United

States', 'reserve', or 'Deposit Insurance' as part of the business or firm name of a person
[or] corforation . . . engaged in the banking, loan ... or trust business . . . .").
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suggest that its sweep was broadly conceived. The statute was apparently
enacted as a response to inquiries then plaquing the United States Government
from people who had returned forms similar to those used in this case hut
had nor received money." The Treasury Department, which apparently re-

ceived most of the inquiries, clearly say the problem as discussed on "the so-

called skip-tracing firms." ^ Communications to both the Senate and the House
Committees in charge of the bills from the OflBce of the Attorney-General and
from the Federal Trade Commission similarly assumed that the bill covered
only such firms and collection agencies.* Indeed, in the only reported case we
have found involving a prosecution under section 712, the defendant was found
to have "conducted a 'skip-tracing' service from an oflSce in the District of
Columbia." Wacksman v. United States, 175 A.2d 789, 790 (Mun.Ct. App. D.C.
1961).
We conclude, therefore, that the statute does not reach a merchant collecting

his own debts. The odd tiling about this case is that the court below apparently
agreed with defendants on this point. After the Government had presented its

case and defendants renewed motions for dismissal of the indictment, the fol-

lowing colloquy took place

:

The Court. Doesn't this mean that you must be in this business of collecting

debts, not .iust an ordinary business selling furniture or selling automobiles?
Doesn't is mean that it must be a separate business, a separate
Miss Hynes [for the Government]. Your Honor, I don't think the statute

means this must be a separate business. The statute says anyone who is engaged
in the business of collecting debts.
The Court. No, the statute says whoever, lieing engaged in the business of

collecting debts or aiding in the collection of debts.

Isn't that what it says?
Miss Hynes. That is correct, your Honor.
The Court. How can you possibly stretch that to reach a furniture store?

Miss Hynes. Your Honor, the testimony of Mr. Boneparth, the president of

the furniture store is quite clear.

The Court. He says, "We collect debts." But doesn't every business collect

debts?
Miss Hynes. That's correct, but to carry that argument would be that a

collection agency is within the purview of the statute while this furniture
store, using the same form is not within the purview of the statute.

:{: 3t: :|: ^ 4: ^ ^

[The Court.] And here Congress says whoever—comma—being in the busi-

ness of.

Doesn't that right on its face mean that you must be engaged in that busi-

ness? Every business collects debts if it is going to stay in business.

bSpp S. Rep. No. 107, S6th Cong., 1st Sess. 2 (19.59) . . .

The committee has in its files examples of pvivate eollection agency use of printed
matter incorporating emblems anrl the words "United States" in such a manner as to
appear to he deliberately desijrned to conve.v the false impression that the agency is an
instrumentalitv of the T'nited States.

See also S. Fep. No. 2.''..-0, S4i-h Cong., 2d Sess. (1956).
^See H.R. Rep. No. S74. 86th Cong., 1st Sess. 3 (1959) (Letter of Acting Sec. of

Treas. A. Gilmore Flues) :

The records of the Department show that private firms engaged in the business of
locating the whereabouts of delinquent debtors have been operating under names such as
"Trer'surer's Office". "Disbursements Office", and "Claims Office", coupled with a Washing-
ton. D.C. post office address. . . .

The Department is of the opinion that the above-described forms used by the so-called
skip-tracing firms are conceived with the idea of giving the recipient the impression that
they em.innted from a rjovernment agency and that there are funds due him from the
Federal Government. This is particularly true with respect to the use of names such as
"Treasurer's Office" and "Disbursements Office", which lead the recipients to believe that
the forms were sent by the Office of the Treasurer of the TTnited States or the Division
of Disbursement of the Treasury Departmnt. This belief of the Department is borne out
by the fact that we have received numerous letters from persons complaining that they
h.nd returned the forms, but had not received their money. For example, from December
1956 to December 195S, 2,400 letters of inquiry were received from persons who received
these forms. The Department has no alternative but to advise the individuals that the
forms were not issued by a Government agenc.v and that no violation of the statutes
enforced bv this Department is involved.

See also S. Ren. No. 107. S6th Cong., 1st Sess. 4 (1959).
«See S. Rep. No. 107, .'^6th Cong.. 1st Sess. (1959) ; H.R. Rep. No. ,S74, S6th Cong.. 1st

Sess. (1959).
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At the close of defendants' case, similar motions were again made, and the
following interchange took place :

[The Court.] There is nothing in the legislative history to support your
interpretation of this. There is nothing in the context of the statute.

Thei-e is nothing in the text of it.

There is nothing at all to support it.

The context which it takes in the chapter—your interpretation of it just
doesn't stand up.

ISraybe Congress wanted to do that but it certainly didn't.
Miss Hynes. I think that the purpose of the statute is quite clear and that

the narrow interpretation should not be given to the statute.
The Court. I am not giving it a narrow interpretation. I am giving it the

interpretation it says.

Nevertheless, instead of entering a judgment of acquittal or dismissing the
indictment, the court submitted the case to the jury on the novel theory that
the jury could find that defendants used an agent called U.S. Funds Bureau to
collect the company's debts and that although the company could not directly
commit the crime charged, nonetheless defendants could do so by wilfully
causing this alleged agent to do so. 18 U.S.C. §2(b). On this theory, the jury
returned a verdict of guilty.

Defendants vehemently argue to us, as they did below, that there was no
such entity as the "U.S. Funds Bureau," that the name was fictitious, and
that no such "agent" ever existed or was ever "engaged in the business of
collecting . . . debts." On appeal, the Government has dropped its earlier
broad construction of the statute" and adheres to the theory upon which the
judge submitted the case to the jury. The Government responds that since
defendants created "U.S. Funds Bureau" to deceive purchasers, it cannot now
avoid the purpose of the statute by disavowing the existence of its own instru-

mentality. AVe believe that defendants have the better of the argument. There
never was a "separate fund collecting business lalieled U.S. Funds Bureau,"
the hypothesis on which the judge constructed his charge. The indictment
made no such charge, and the Government told the jury in its opening that no
such entity existed. There was no evidence to the contrary. If l^.S. Funds
Bureau never existed, then there was no person or entity which defendants
could have caused to do anything.
Nor is the situation changed by the Government's variation of the theme,

which apjiears to be a theory of estoppel. The question of law for the court
was whether the statute applied to an ordinary retail establishment collecting

its own debts. If the correct answer to that question is no, then on these facts

there was nothing to submit to the jury. The company did not employ a
"fictitious debt collection agenc.v." It did use "in any communication . . . the
initials 'U.S.' . . . for the purpose of conveying . . . the false impression" that it

was a government agency. If doing that rendered it criminally liable luider the

statiite. then any business similarl.v "conveying . . . the false impression" that

it was a government agency by using the initials "U.S.'' in a communication
would also be so affected. That would amount to a construction of the statute

that we. and the court lielow, have rejected. "We understand why appellants'

collection methods would cause the Government concern and lead to the attempt
to hold them criminally liable. But the rewriting of statutes is for Congress
not for the court, particularly when the definition of a crime is involved, see

rnifcd S^tatc)^ v. Weii::cL 246 U.S. 533. 542-4.3 (191.S) (Brandeis. J.). We might
wish devoutly that practices like those shown here were criminal even when
usfHl by a firm collecting its own de1)ts. But under this statute they are not.

Accordingly, the judgment must be reversed and the indictment dismissed. On
this view of the case, we need not deal with appellants' other arguments.

Senator Hruska. Out' next witness is ]\Tr. Geoi-fi-e Gordin. Jr..

Xationnl ronsniner Law Center. o8 Conimonwealtli Avenne, Thest-

nnt Hill, Massacluisetts.

" Thp rjovprnmpnt states in Its hriof. at p. S :

Apppllants' argument that the statute floes not appl.v to sellers of merchandise who
are also in the business of rolleetinfr their own debts has some support in the letrislative

history. Businesses enfrafired in the collection of their own accounts receivable were of no
concern to Congress, and understandabl.v so.
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STATEMENT OF GEOSGE GORDIN, JR., LEGISLATION COORDINATOR
AND SENIOR ATTORNEY, NATIONAL CONSUMER LAW CENTER,
INC., CHESTNUT HILL, MASS.

Senator IIruska. Mr. Goi'din, you have filed a statement, have
you not?
Mr. GoRDiN. Yes, I have.
Senator Hruska. It will be placed in tlie record at this point, and

you may proceed to testify in your own fashion.

(The prepared statement submitted by Mr. Gordin reads in full

as follows:)

Statement of George Gordin, Jr.

Mr. Chairman, my name is George Gordin, Jr. I am the Legislation Co-
ordinator and Senior Attorney of the National Consumer Law Center, and I am
a Lecturer in Law at Northeastern University Law School. Prior to joining the
Center I was a law professor at Drake University Law School, where I taught
commercial transactions, constitutional law and legislation, among other
courses. For several years I served as general counsel for the New York State
Council of Retail Merchants, and I was for two years a sales manager for the
Hecht Co., a large Washington, D.C. department store. In addition, I practiced
law privately for a number of years, primarily corporation law.
The National Consumer Law Center is located at the Boston College Law

School in Brighton, Massachusetts. It is funded by a grant from the Office of
Legal Services of the OflBce of Economic Opportunity to assist the more than
2200 Legal Services attorneys in representing indigent consumers and to pursue
reform in consumer law. I am testifying today on behalf of the Center with
respect to those provisions of the proposed Federal Criminal Code that affects

consumers.
The proposed Code undoubtedly contains many significant and useful reforms,

not the least of which may be the restructuring of the Federal criminal statutes.

The Center's expertise does not extend to the entire body of criminal law and
justice, and I will confine my remarks only to those sections that may have sub-
stantial impact on consumers and consumer law.

It should perhaps be noted at the outset that administrative and judicial
enforcement of state criminal statutes designed to protect consumers against
fraud and deception has for various reasons been largely ineffective. Many
factors have been responsible for this ineffectiveness. The fact that generally
the nature of the offense does not lie in the implementation of a scheme to

defraiid. that there is a problem of proof because of the use of traditional
common law criminal actions, and that the nature of both the activity and the
actor are interstate have certainly been central to the problem.

It has nonetheless been possible to get at some of the worst offenders under
the Federal mail fraud statute (18 U.S.C. sec. 1341). Under the mail fraud
statute the existence or implementation of the scheme itself is the relevant
issue. Consequently, issues that make prosecution so difiicult under state law,
such as actual loss suffered by particular victims, the amount of loss involved,
and whether or not the scheme was complete or successful, do not stand in the
way of successful prosecution under the mail fraud statute. The proposed
Code would subsume the mail fraud statute under section 1732 (Theft of Proper-
ty). Unfortunately, because of the nature of this section, it would change the
focus of the federal law away from the scheme to defraud and replace it with
the same focus that has proven so difficult of enforcement under state law.

In addition, a further handicap faces the prosecution of purveyors of fraudu-
lent schemes in the definition of "deception" in section 1741(a). Eliminated
from the definition of "deception" are "falsifications as to matters having no
pecuniary significance, or puflSng by statements unlikely to deceive ordinary
persons in the group addressed." In the first instance, it is unclear what are
"matters of no pecuniary consideration." What is the purpose of this exception?
If it is intended that the falsification must be material, then perhaps this
should be stated, but certainly a falsification can be as to a matter which, of
itself, has no pecuniary significance but is nonetheless material to the deception.
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Secondly, there is an exception for "puffing" that is unlikely to deceive
ordinary persons in the group. Two serious problems are raised by this excep-
tion. Are the unsophisticated in the group addressed to be excluded from
protection because some in the group would not be deceived? Or is it a statisti-
cal average or perhaps a majority that must be found to exclude the unsophis-
ticated? Moreover, warranty law has shown over and over again the difficulty
of determining the meaning of puffing. The definition given in section 1741(a)
is not significantly different from the commercial definition. But what is rele-
vant to a determination of warranty protection may be quite different in a
criminal fraud case, where the effect of the exaggeration may well be the essence
of the fraud. No evidence of the need for this exception has appeared and it

should not be included unless the need for it is established. In fact, if a falsifi-

cation or statement is within the detailed definition of deception, then it is

deception. If it doesn't fit the definition, it isn't, and no exceptions are needed.
Because of the importance of attacking fraudulent schemes at the federal

level, we reconunend the approach of the New York County Lawyers' Associa-
tion suggested in their report on the Code. This would be to "include a new
comprehensive antifraud provision designed to cover consumer deception"
which would be independent of both the Theft section in 1732 and the definitions
in section 1741. Their suggestion is for a new section along the following lines

:

"Scheme to defraud icithin federal jurisdiction.

A person who devises, intends to devise, or joins in a scheme or artifice to
defraud or to obtain money or property by means of false or fraudulent pre-
tenses, representations or promises and who, for the purpose of executing such
scheme or attempting so to do. commits or causes any act bringing about cir-

cumstances upon which federal jurisdiction may be based under section 201 (a),
(c), (d), (e), (f), (g), (h), (i) or (j) of this Code is guilty of a class C
felony. This section shall not be limited directly or indirectly by anything con-
tained in section 1741."

A new federal crime which in essence consists of interference with security
interests is created by section 17.38. Whereas the basic intent needed for con-
viction under the theft section (1732) is intent to deprive someone of his proper-
ty, here the intent required is simply to prevent collection of a debt. Theft is

criminal theft, but this crime appears to be civil in nature, that is, preventing
collection of a debt. Creditors have many civil remedies available in cases of
interference with security interests and the drafters of the Code recognize in
the comments that this does not have the same appearance of "criminality" as
theft ("that resisting the collection of a debt is not to be classed at the same
level with appropriation of property interests of another.") We recommend
that section 1738 be eliminated from the Code as an inappropriate subject for
federal criminal action. If the Committee feels that a problem exists sufficient

enough in nature (and the eWdence does not appear to support this) to require
a criminal statute, then we suggest that the most appropriate method may be
to require an intent to deprive another of his property, as in theft. In fact, the
simplest way to achieve this, although it might perhaps raise other problems, is

to amend the definition of "property" to include certain security interests.

The Criminal Coercion provisions, section 1617. present a troublesome problem
as does the treatment of the definition of "threat" in section 1741 (k), which will

be discussed separately. First, it seems that the draftsmen were at something
of a loss as to where to place certain provisions which became a part of criminal
coercion. Chapter 16 deals with danger and injury to persons, obviously mean-
ing natural persons. The Criminal Coercion section is included in a subcate-

gory denominated as Assaults, Life Endangering Behavior, and Threats. It

seems clear that the health, safety, and well being of a human being is the value
sought to be protected by these provisions.

But the draftsman inserted provisions which are apparently designed to pro-

tect business and commercial interests by making criminal certain conduct
potentially adverse to them. In particular, section 1617(1) (c) makes the threat

to "expose a secret or publicize an asserted fact, whether true or false, tending

to subject any person ... to hatred, contempt or ridicule, or to impair another's

credit or business repute" an offense. Insofar as these provisions might apply
to threats made to a business enterprise they are inappropriate to a criminal

code in the first place, and inappropriate to this Chapter in the second place.

Under the provisions in question, certain conduct not unlawful acquires a taint

of criminality when to threaten to carry on that conduct is made unlawful.
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To the extent that the provisions might reach a consumer or a group of con-
sumers who wish to take a ease "to the public" through informational picket-
ing, the provisions may well have a constitutionally prohibited chilling effect on
First Amendment rights to free speech. As a practical matter, the consumer
would be hard pressed to find a way to communicate his intention to exercise
his First Amendment rights without being accused of violating the Criminal
Coercion section. As a result, negotiations between consumers or consumer
groups and merchants, will be devoid of any discussion of some of the serious
consequences that could flow from a failure to reach an agreement. For these
reasons we urge the committee to eliminate in its entirety section (1) (c) of
section 1617.
Another course of action would be to delete any reference in the criminal law

section to injury to business and commercial interests, leaving the latter area
for the civil law and remedies available to injured parties by way of damage
and injunctive actions. Therefore, if section 1617(1) (c) remains a part of the
Criminal Coercion section at all, the language "or to impair another's credit or
business repute" should be dropped. Further, the section can be further clari-

fied by inserting the word "natural" prior to the word "person." The language
relating to business repute is unnecessary and misleading in any event. It sug-
gests a business protection purpose to the subsection which is inappropriate and
potentially influential in interpreting the meaning and intention of the subsec-
tion in the future. To the extent that the Committee finds it necessary to permit
the business protection goal in the secion. that is already achieved by the use
of the word "person" as defined in section 109 (ae) which definition includes cor-

porations or organizations.
If the Committee decides to retain subsection (c) of section 1617(1), we

strongly recommend elimination of the affirmative defense language from sec-

tion 1617(2). It is difficult to see why a defendant should have to bear the
burden of establishing those defenses by a preponderence of the evidence, sec-

tion 103(3). It is a particularly onerous burden for the defendant since the
language of the defenses is primarily language of intent, a concept which is not
easily proven by "hard" evidence. The Government should be recpiired to prove
beyond a reasonable doubt that the defendant had no legitimate motive for liis

conduct and possessed the unlawful intention to force another to engage in or

refrain from conduct.
Not inconsequentially. Chapter 16 which deals with serious threats to the

person of a human being appears to have no definition of the word "threat" as
used in relevant sections of the Chapter. It would serve a useful purpose if a
definition section were added to cover sections 1614 through 1617.

Equally as troublesome as the language of section 1617(1) (c) is the fact that
"threat" as used in the theft sections, sections 1732-83 carries the language
from section 1741 (k). The effect of the definition as it applies to heretofore
lawful conduct is to prohibit a consumer or consumer group from seeking to

compel a merchant to honor an obligation by means of informational picketing,

section 1741 (k)(vi), (vii), (viii), (x) and (xii). Whereas section 1617(1) (c)

made it unlawful to threaten to exercise free speech pursuant to the First

Amendment, section 1741 (k) defines "threat" in such a way as to make it a
crime to successfully force another to honor an obligation the actor believes to

be owed to him by means of consumer picketing or publication of a grievance.

Equally important, Section 1741 (k) does not even provide the defenses of

section 1617.
Apart from the probable unconstitutionality of such an approach, it is unwise

policy to insulate the merchant from the community he serves. There is precious
left of the concept of consumer sovereignty ; to deny the consumer the oppor-
tunity to discuss his grievances with other consumers for purposes of bringing
community pressure on a merchant in an effort to change his practices would
extingiiish completely the only influence the consumer may enjoy over the
merchant in his community to obtain redress.
While it is not clear exactly what is meant by the second phrase of section

1741 (k) (ix). it seems that one who attempts to inspire the attorney general or

district attorney to undertake an investigation of merchant practices in an effort

to get restitution runs some risk of being prosecuted for threatening to deprive
another of his property. It is not constitutionally permissible to cut off the
citizen's right to petition his government for redress of grievances.

The subsections dealing with collective activity, section 1741 (k) (x) and (xii)

are particularly onerous to consumer groups and their individual members.
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These groups usually rally around the complaint lodged by an individual con-
sumer and focus on that grievance. Section 1741 (k) (x) constitutes such col-
lective actiou a threat wliich if successful could result in a conviction for theft
under section 1732 or section 1733. In addition, section 1741 (k) (xii) i.s so vague
as to be potentially unconstitutional in that it makes some undefined and per-
haps undefinable conduct a threat when it would not substantially benetit the
individual or he group engaged in the collective action. The problems, apart
from determining the substantiality of benefit, is that the language of subsection
(k)(xii), to wit: "calculated to harm another in a substantial Manner with
respect to his . . . husiness, . . . financial condition, reputation, or personal
relationship," is not sufficiently clear to permit one to- predict that his conduct
will be lawful or unlawful. In addition to the sweeping language of the section,
it relies on the definition of -'harm'' found in section l(i9(o)— "loss, disad-
vantage, or injury, or anything so regarded hy the person affected, including
loss, disadvantage, or injury, to any other person in whose welfare he is inter-
ested." [Emphasis Added]. Obviously, the merchant is free to determine what
he considers to be harm even though he may be unable to .show that there is any
direct adverse effect on him by the conduct complained of. The section is

patently defective and should be rewritten to avoid such sweeping and vague
provisions.

It is suggested that if the draftsmen believe that there are valid interests to
be protected by the criminal code language of Section 1741 (k), the solution to
the problem may be to redraft the section or to add a section making it clear
that Section 1741 (k) is not intended to reach the results si)elled out above.
The effect of the previously cited definition of "harm" in Section 109 (o) is

also apparent in Sections 1756 (Bankruptcy Fraud) and 1753 (Deceptive
Writings). Under Section 1756 a per.son is guilty of a felony if with intent to
harm creditors of a bankrupt, he transfers or conceals, in contemplation of
bankruptcy, his own property or the property of another. In addition to being
extremely vague, when the definition of harm is read into the statute it becomes
frightenly so. Harm is anything so regarded by the person affected, which per-
mits the creditor to set the standard for the requisite intent. The comment to

this section states that the language "with intent to deceive a court or its offi-

cers or to harm creditors'' was substituted for the existing "inteiit to defeat"
the purpose of the bankruptcy laws because "it does not seem aiipropriate or
necessary to require that the actor know what the bankruptcy laws are and
affirmatively intend to undercut them."
On the other hand, it does seems quite appropriate to require some such

knowledge on the part of the actor. The language of deceiving the court or its

officers probably does require an element of such knowledge. We urge the com-
mittee to retain the essential elements of the "intent to defeat" language in

Section 1756.

The u.se of the word "harm" appears again in Section 1753(1) (Deceptive
Writings). Here, however, it is more than merely the definition of "harm" that
is vague, perhaps unconstitutionally so. The entire section, which apparently
creates a wholly new federal offense, is vague and ambiguous and the com-
ments are not really helpful. A person who merely has in his i)ossession a con-

tract which is deceptive and which some other person affected by it regards as
harmful to himself could be guilty of this offense. AYhat is the offense of utter-

ing a deceptive writing? It includes issuing it, but what is issue? Under this

section, is a merchant guilty of a felony if he uses a deceptive contract in the

sale of a used car for more than .StnoO? If a person fills out a false financial

statement in seeking credit, or a false insurance application, has he is.«;ued a
deceptive writing? Some of the ideas which the section seems to embody may
well be useful in federal criminal law, but the section needs a thorough redraft-

ing for the sake of clai'ity.

Sections 1006. 3006 and 1772 rai.se serious questions concerning the appropri-

ate penalties for activity not covered by the Code but to which other statutes

have heretofore applied criminal sanctions. Although the Center is not in a

position to assess the effect of reducing these penalties, we request the Commit-
tee to undertake a study of the necessity and effect of such reduction before

adopting the.'^e provisions. The drafters of the Code have not apparently given

much study to these problems and such a wholesale change in our regulatory

scheme deserves thorough airing prior to enactment. Two areas of considerable

importance to consumers rise immediately to mind—the anti-trust laws and food

and drug laws.



1612

It may well be that study will show that the maximum prison sentences now
on the books are an effective deterrent. On the other hand^ the evidence may
be that severe monetary penalties better accomplish the purpose. If the latter

be the fact, section 3301 has some provisions that should be retained and
strengthened. By permitting the maximum fines of non-Code offenses to remain
in effect, a stronger deterrent seems assured. However, it would appear that

the Congress should undertake a re-examination of what these maximums should
be. As to all crimes that affect consumers, whether they be Code or non-Code,
the goal of the penalties, in addition to deterrence of similar future activity,

should be to recompense and make whole the victim and to make such offenses

totally unprofitable to the perpetrator. The offender ought never to be able to

retain his illicit gain, and the section should be amended to provide for this.

Subsection (2) (Alternative Measure) does take a step in this direction but
would not seem to go far enough. In addition, the section should make it man-
datory for the perpetrator of the offense to make complete restitution to the
victim whenever this is possible, and such payment should take priority over
fines.

Section 3301 does contain one ambiguity of major import. In a scheme to

defraud a number of people, as most mail fraud schemes, for instance, is it one
offense for all of the people involved? In other words, is it one or 1500 viola-

tions to defraud 1500 people with one scheme? A $500, $1000 or even $5000 fine

in such cases can be written off as a cost of doing a fraudulent business if that
is the maximum that can be imposed for the entire scheme. Nor does section 703
really answer this question.
An additional means of protecting the public which is particularly appropriate

in offenses against consumers is suggested by section 3007. Here an organization
convicted of an offense could be required to warn past as well as potential future
victims by giving notice of the conviction. The Center approves the concept of
this section and urges the Committee to consider the bracketed alternatives to
this section, which gives a court greater leeway in fashioning an appropriate
remedy. Moreover, we are unable to determine why this provision should be
limited to organizations. It appears to be equally appropriate to individual
offenders even though it is recognized that there maybe greater difliculty of
application in the case of some individuals.

Still another amendment to the bracketed alternative appears desirable. The
court should be able to require publicity of either the conviction and/or the
conduct giving rise to the conviction and the fact that such conduct is a viola-
tion of law. Although implicit in the section, it should be made clear that where
appropriate the court may require this publicity over a period of time. This
type of publicity is not "social ridicule" at all as the comment implies, but an
additional protection to the public in the manner of the warnings now required
on cigarette packages.
The liability of a corporation for offenses committed by an agent of the cor-

poration as delimited by section 402(1) (a) seems to cut back on corporate
liability for felonies as it has been developed by the courts. If an agent of the
corporation who has been delegated authority commits a felony within the scope
of his employment, the corporation should not be able to escape liability for his
acts. "What the agent does is for the corporation and to its benefit, and a cor-
poration, after all, can only act through its agents. While the bracketed alterna-
tive to section 402(1) (a) is preferable to the proposed section, the language of
both is still complicated and of uncertain effect. We recommend that felonies
be treated in the same manner as misdemeanors, particularly since no prison
terms are involved, and that corporate liability be predicated on any offense
committed by an agent of the corporation within the scope of his employment.
The liability of an agent of the corporation for offenses committed on behalf of
the corporation is made absolute, and rightly so, under section 403. A different
rule should not obtain in the other direction.
On the other hand, the Center has serious doubts concerning the social value

of section 3502, at least as written, which would permit a court to disqualify a
manager of a corporation or other organization from exercising similar fiinc-
tions for up to five years. The section as a whole seems to raise serious consti-
tutional issues, and the danger of political or selective use is apparent. Given
the nature, tendencies and present workings of our society and the judicial
system, it is unlikely that this section will be predominantly applied against
the most serious violators or against business corporations. Moreover, although
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there are presumably some standards to guide the court, they are dangerously
vague.
The statute of limitations provided by section 701 of the Code is basically

five years for felonies and three years for misdemeanors. Most consumer of-

fenses are misdemeanors under the Code, but the public policy violated remains
a serious and important one. The present statutes of limitations for these
offenses is generally five years, and no reason is apparent why the time should
be shortened.
We strongly urge the Committee to give greater publicity to these far reaching

proposals embodied in this Code, and to move slowly and cautiously before
adopting a statute with so many departures from current practice. A criminal
code designed for the state level is not necessarily the most appropriate vehicle
for a revision of the Federal criminal laws. If the Committee does proceed with
the Code siibstantially as the Commission has reported it, we respectfully
request that you will give due consideration to our recommendations, sugges-
tions and inquiries.

Mr. GoRDix. Thank you, Senator.
May I first make a disclaimer, which T feel is proper for a con-

sumer lawj^er, that I am not an expert in criminal law, nor is the

Center staff expert in criminal law, but we are concerned with
some of the impacts of the proposed reforms of the Federal criminal
law insofar as they do affect consumers.
And I would like to very briefly say that we agree to a large ex-

tent with the thrust of the remarks that Mr. Givens has just made,
and with his prepared statement, as well as with the remarks of

the New York County Lawj^ers Association expressed by j\Ir.

Broderick.
I will not go into detail, Senator, other than to answer any ques-

tions that you may have as to the mail fraud statute. We have sug-

gested the same as Mr. Givens and Mr. Broderick, that a provision

be written into the code which would retain the central thrust of

the present mail-fraud statute.

Our principal concern is that by putting the present mail-fraud
statute under the concept of theft that prosecution will be more dif-

ficult, primarily because of the traditional problem of proof, as well

as because of the different thrusts of the type of cases involved.

In the case of the mail fraud, you are really concerned with the

implementation of a scheme, whereas in the prosecution for theft

you are more concerned with the problem of how has an individual

been damaged, has property been stolen from him—something of

that nature.

Of more immediate concern to us, Senator, is the definition of

"deception" which is contained in section 1741(a). It is, as I under-

stand the concept of the draftsman of the proposed code, that the en-

tire scheme of defrauding pex)ple would be prosecuted under the

definition of "deception," coupled with section 1732, the theft section.

But the definition of "deception" itself is unusually broad. It goes

far beyond the traditional concept of fraud, and I am concerned

that by sweeping everything into this broad language, many, many,
things we have not hitherto had as Federal crimes would now be-

come Federal crimes.

For instance, it apparently makes it a Federal crime to make mis-

leading statements on applications for credit, that is, for extension

of credit or applications for insurance, and this would be so under

both the theft statute, section 1732, and under the new deceptive-

writings statute, section 1753.

57-868—72—pt. 3-B 15
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The deceptive-writings statute, itself, Senator, is a rather peculiar
approach from the standpoint of the consumer in any event. I

think that in all of these statutes it cuts both ways ; that is, they affect

the consumer as a possible offender under the statute, and they affect

the consumer as a possible victim. And this statute it seems to me
particularly—that is, the deceptive-writings one—would be harm-
ful to both the consumer and to the merchant, because the entire sec-

tion, as I read it, appears rather vague, and the comments do not
clear this up.

A person who merely has in his possession a contract that is decep-
tive, under the definition of "deceptive," and which some other person
who is affected by that regards as harmful to himself could be
guilty of the offense of possessing a deceptive writing. I do not
know what means. Would it mean that a merchant who merely had
in his possession a contract which contained some clauses that were
deceptive to a consumer would then be guilty of the crime of posses-

sing a deceptive writing?
It is a very broad section, and one that contains, it seems to me,

some potentials for extreme harm.
It also makes it an offense to utter a deceptive writing, but the

offense of uttering a deceptive writing is, again, not a clear one.

Under the definition of "utter" one of the definitions is to "issue," and
I do not know what issuing a deceptive writing is. Would a mer-
chant be guilty of a felony under this section if he used a contract
which contained some deceptive material ?

And that would not be a difficult thing to establish, and many
contracts may have deceptive material in them. If he sold a used
car for a value above the $500 limit, this could be a possible result of

this section. Again, the same thing would be true under the deceptive-

writing provision, someone else filling out a statement which con-

tains misleading remarks on a financial application, or an applica-

tion for credit, or an application for insurance could again be guilty

of a felony if the amounts involved were over $500.

Part of the ambiguity here results from the use of the word "harm"
in the section, that is, that it is an offense to harm. Let me quote
the exact language: "Guilty of an offense if there is an intent to

harm another person."
Senator Hruska. Give us the page, will you ?

Mr. GoRDiN. This is section 175-3, and it is on page 226 of the Com-
mission's report, page 379 of part 1 of the hearings. I am quoting
now from the proposed section 1753, on page 226 of the Commission's
report. The sense is: A person is guilty of an offense if, with intent

to deceive or harm the Government or another person, or with
knowledge that he is facilitating such a deception or harm by another
person, he does one of two things ; he either knowingly issues a writ-

ing without authority to issue it, or he knowingly utters or possesses

a decei^tive writing.

An additional ambiguity, as I say, is thrown into this because of

the definition of "harm" itself. In section 109 (o) of the code it

provides that anything that is so regarded by the person affected is

"harm," which means in the case, for instance, of someone filing a

statement which had misleading information in regard to an appli-
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cation for credit, that the creditor could determine tliat lie had been
affected, that he regarded this as "harm," and it does not seem to be
necessary that he would ha^e to prove here he had actually been
adversely affected or that any harm, as we traditionally know it, had
existed.

I might add here. Senator, that the same problem arises with the
definition of "harm," as far as other sections affecting consumers
are concerned.

In the section called "Bankruptcy Fraud," which is section 1756,
and in the section which concerns itself with defrauding secured
creditors—And, if I may, I would like to address myself to those
two sections at this point.

The section 1738 called "Defrauding Secured Creditors" is new in
the Federal criminal law. There is, to the best of my knowledge,
nothing at the present time that would encompass this offense.

What this is really is a crime of interference with security interests

of a creditor.

This section is diffierent from the theft section, and, apparently,
deliberately so, in so far as the intent that is required for tliis section
is a completely different intent than for the various theft sections,

that is, 1732, 1733, and 1734. The intent here is to i^revent collection

of a debt, not to deprive another of his property, which is the intent
required under section 1732, section 1733, and section 1734.

Now, that, is seems to me, is primarily civil in nature, that is,

theft is criminal theft, depriving another of his property, but here the

intent is to prevent collection of a debt. I believe that creditors iuive

sufficient remedies in civil law in case of interference with secured
interests, and, in fact, the comments on the code recognize this.

They say that this new crime, this new offense, does not have the
same appearance of criminality as does theft, and they then go on
to say that resisting the collection of debt is not to be classed at the

same level with appropriation of property interests of another.

The center is very concerned with this aspect of the proposed
code, and we recommend that this section not be included in the code
as being inappropriate to a Federal criminal law. It is primarily

civil in its nature. If Congress finds—and I do not know where the

evidence is to indicate the necessity for it, but
Senator Hkuska. Now ,wliich section are you referring to ?

Mr. GoRDix. I am referring now to section 1738, defrauding
secured creditors. I believe that is at page 213 of the report.

Senator Hruska. Section 1738, defrauding secured creditors ?

Mr. GoRDiN. Defrauding secured creditors.

If a criminal statute is necessary to protect secured creditors, the

intent required should not differ from the same intent that is needed
for theft of property; that is, it should be intent to deprive another

of his property, not an intent to prevent collection of a debt, which
is, really, civil in nature. Perhaps, if the Congress feels that the pro-

tection of this interest is necessary, the best way to take care of it

would be to amend the definition of "property" to include those

secured interests that do need this kind of protection.

Senator Hruska. '\'\'liat is your reconunendation with reference

to that, that it be eliminated in favor of civil treatment ?
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Mr. GoRDiN. Our recommendation is that this is a civil matter
and it should be left as it presently is to the rather extensive remedies

that creditors do have in the civil law, and that the section is un-
necessary. But if the Congress does find a need for some protection

of secured interests, in that case, the intent that should be required

should be the intent to deprive another of his property rather than
preventing collection of debt.

Senator Hruska. With reference to harm, to which you have
referred as being existent in several of these sections

Mr. GoKDiN. Yes?
Senator Hruska. Would it be capable of definition, and thereby

avoid the vulnerability of vagueness ?

Mr. GoRDiN. I would, on my own part, Senator, prefer to see it

undefined because I believe that the genius of our entire legal

system has been in the ability of the courts to define on a case-by-

case basis such things as "harm," and "attempt." I go along, to a
large extent, with the remarks that Mr. Givens made. I believe that

the courts have done as well with concepts such as "harm" as they
have with concept such as "extortion." I do not think that it is

necessary to actually define in the code such terms.

Senator Hruska. It is defined in the code, you know ; it is defined

in the report.

Mr. GoRDiN. I know it is, but I am saying I would prefer to see

it undefined because I believe that the courts would consider the
word "harm" along with the way they have in the past considered the
word "injury".

Senator Hruska. Well, now, of course, you cannot have it both
ways. You cannot say that to use it without definition would be un-
constitutional, and then say you would rather not have it defined,

and thereby remove the vulnerability.

Mr. GoRDiN. I do not think that is the case. Senator, because the
courts have over the years developed case-by-case definitions. For
instance, the word "injury" certainly has been, which is very similar

to the word "harm," has been defined in case after case over the years
by the courts. These are words that have common definition, and to

attempt to define it now in such a way as it is in section 109 (o) of
the code would be to add, I believe, new elements that have never
appeared before in this kind of definition.

Senator Hruska. Well, let the record at this point contain sub-
section (o) of section 109 which defines harm as follows, and I am
quoting subparagraph (o) :

"Harm means loss, disadvantage or injury, or anything so re-

garded by the person affected, including loss, disadvantage or in-

jury to any other person in whose welfare he is interested."
By making it equivalent to injury, you see, it ties in very closely

and definitely, does it not, with the judicial definition of injury?
Mr. GoRDiN. May I ask. Senator, what is the advantage of using

the word "harm" rather than the word "injury" in it?

Senator Hruska. Well, I do not know. But, with the definition
here, and with vagueness out of the picture, if we are going to use
injury, and if it will please some people, I imagine then it would
displease others, and they would say harm is better than injury, and
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this way we have it both ways. It is nailed down. We felt it was
nailed down. We welcome your suggestion but we felt that it was
pretty well nailed down in the report.

Mr. GoRDiN. I would say, Senator, there is a phrase included in

the definition which in and of itself is vague and meaningless, and
that is the phrase "or anything so regarded by the person affected".

This is, as far as I know, a new concept, at least so far as the term
"injury" is concerned.

Senator PIruska. Well, thank you for that suggestion and it will

be noted and considered. Would you be happier if that part was
left out?

]Mr. GoRDix. Yes, indeed.

Senator ITruska. And the rest of it retained ?

Mr. GoRDix. That is the part, I think, that gave us the most trouble

because it appears that an individual could set the standard.
Senator Hruska. As you state in your statement?
Mr. GoRDiN. Yes.
Senator Hruska. Fine.

Mr. GoRDix. We have the same problem with the section on bank-
ruptcy fraud. Senator, and I will just mention that briefly. That is

section 1756 of the proposed code which again uses the word "haiin"
and provides a person is guilty of a felony "if, with intent to deceive

a court or its officers or to harm creditors of a bankrupt."
Again, the standard with that particular phrase in the definition

could, to a certain extent, be left in the hands of a creditor, himself.

The bankruptcy section itself, that is, the bankruptcy fraud section,

1756, has a certain vagueness about it, Senator, and as a result of the

change from present law, the intent is now "to deceive a court or its

officers, or to harm creditors of a bankrupt." The comment states

that they have changed the existing language, which basically is an
intent to defeat the purpose of the bankruptcy laws, and that they
have done so because they do not feel it is appropriate or necessary

to require that someone faiow what the bankruptcy laws are, and
affirmatively intend to undercut them. I am not so certain that that

is true. It may vrell be that it is appropriate to require before so]ne-

one should be guilty of violating the bankruptcy laws that, indeed,

he does have some knowledge or miderstanding of them.
I believe that the language "intend to deceive a court or its officers"

does contain an element of the fact of knowledge of the bankruptcy
laws, or at least some part of it. You cannot really have an intent

to deceive a court or its officers unless you have some knowledge that

the court has an interest in the matter; so that our suggestion is pri-

marily that the intent to defeat the purposes of the bankruptcy law
language either be retained or that some element of it be retained

in the definition, and secondly, if the language "with intent to de-

ceive a court or its officers" is retained in the proposal that the

additional language "to harm creditors of a bankrupt" be omitted as

unnecessary.
In other words, if the section did say "with intent to deceive a

court or its officers or with intent to defeat the purposes of the bank-
ruptcy law," that this would be sufficient for the purposes of pro-

tecting the bankruptcy laws of the country.
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I think also there is some concern at this point with the fact that
the entire structure of the bankruptcy laws is undergoing, I will not

say revision, because it is not yet true, but it is undergoing study
with a view to a revision or overhaul, and that perhaps any statutes

which relate to bankruptcy fraud might well await the outcome of
the proposed revision of the whole bankruptcy law structure.

Mr. Blakey. Well, when is that report due ?

Mr. GoRDiN. I believe that report is due in September, but I am
not absolutely certain of that. And, of course, the date, even if it is

due in September, may not be a firm one. But, I am fairly certain

that that is the deadline.

Mr. Blakey. If the date is anything close to September, there is

every likelihood that that will be completed before this bill, or a
bill, based on this proposed code is reported out and passed.

Mr. GoRDiN. If I may. Senator, I would like to talk for a few
minutes about the concept of penalties in the proposed code.

In these oral remarks I am shifting the emphasis away from the
emphasis in my prepared statement because I belic^^e that the state-

ment, itself, does cover the points of major concern to ns quite fully,

and I would like to comment on some otlior tilings at this point.

It seems to me that for crime which affects consumers there ought
to be three goals involved, and I think, of course you should have
a goal that you want to deter similar activity in the future.

I think that in addition to that, of course, and as a part of it, you
want to prevent future victims.

Senator Htirska. Now, Mr. Gordin, that bell was not noig for
the purpose of signaling the last 5 minutes of your time, but it

happens to coincide with it.

Mr. GoRDiN. All right. Thank you, Senator. I think second. Sena-
tor, that you need as a goal, or should have as a goal the object of
making the victim whole ; that is, the object of recompense and resti-

tution, and I think this is particularly important in consumer crimes.

And third, I think another goal ought to be that you want to make
the offense involved in these economic and consumer crimes totally

unprofitable. I think that is very important, and that is where I

go along with the concept expressed by Mr. Givens, and the concept
which we suggest in our statement that was submitted to you, that
the court should be able to impose penalties, if you will, which are
different from the traditional penalties of jail sentences and simple
fines.

It seems that first of all the court ought to be able to order resti-

tution to the victim of the crime where this is possible; and second,
if fines are imposed, restitution ought to be a matter of priority
over such fines.

I think that making the offense unprofitable is far more important
than sending the offender to jail in most of these economic crimes.
If you require an accounting and a disgorging of the profits, you
can make it, by law, possible to get at assets that have been trans-
ferred out of an organization, or out of a corporation.
There are, of course, all sorts of ways of hiding assets that have

been gained illicitly, but I think that the Internal Revenue Service, I

among others, have over the years discovered mau}^ ways of getting at
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these hidden assets, and I believe that the courts can take advantage
of the procedures of tlie Internal Revenue Service of doing so in
these matters.

Rather than disqualify a person, for instance, as is proposed in
one of the sections of the code, from engaging in a similar business in

the future, or similar functions in the future, it might be much
better to say that when you engage in that business, or in any business
perhaps, you have to make restitution to the victims of your pre-
vious business.

It seems to me this makes the punishment fit the crime a lot more,
and more than a jail sentence would do or disqualifying him from
perhaps the only kind of legitimate endeavor that he is capable of.

If restitution has been made, then I think the courts ought to

have the power to perhaps require that anyone who has two or
three times been convicted of the same or a similar offense should
have to make some sort of report on a quarterly or annual basis, and
then be subject to audit and investigation so that, in other words,
anyone who is guilty of a course of conduct over a period of time
which tends to show that he is engaged more than once, or just

twice, perhaps, in consumer crimes, would be carefully watched.
But, I think the concept of sending him to jail is not necessarily

one that is going to help the consumer.
Senator Hp.uska. Very well. Your time has expired, and the vote

bell has rung. The acting chairman will excuse himself long enough
to cast his vote and then return to hear the testimony of Professor
Charles B. Blackmar, School of Law, St. Louis University.

(Short recess.)

Senator Hruska. The hearings will be reconvened, and. Professor
Blackmar, we are grateful to you for your patience. I am sure you
understand the circumstances.

STATEMENT OF PROF. CHARLES B. BLACKMAR, SCHOOL OF LAW,
ST. LOUIS UNIVERSITY

Mr. Blackmar. I certainly do, Senator.

Senator Hruska. You filed a statement, did you not ?

Mr. Blackmar. Yes, I did.

Senator Hruska. It will be incorporated into the record in its

totality, and you may proceed in your own way, either to read it

or to highlight it.

(The statement follows:)

Statement of Charles B. Blackmar, Professor of Law,
Saint Louis University

My special interest is in the effect of the proposed revision of Title 18 on
jury instructions.

In federal criminal cases, the trial judge has the responsibility for instruct-

ing the jury on the applicable law. The court's charge comes at the close of the

case, and is usually delivered orally without providing the jury a copy for use
during deliberations. Some cynical observers claim that juries don't pay any
attention to instructions, or at least to the fine points in phraseology. Jurors
should be asked about this ; lawyers and judges don't know very much. Who
would listen to even the most proficient angler, if a fish could talk ! The liti-

gants, however, are entitled to have the jury instructed on the law in correct

language, and, if there are errors, reversals will follow.
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The judge faces a dilemma in preparing his instructions. If he places too

strict a burden on the government, then a defendant may secure an undeserved
acquittal. But if the charge is deficient as to an essential element, the case may
have to be tried again even though there was little dispute about the particular

element. In any revision of criminal laws, then, there will have to be careful

study of problems in instruction of juries.

It is generally desirable to be able to instruct juries in statutory language.
If the judge departs too much from the statute then the legal correctness of his

deviations is always up for consideration. Some statutes, however, are not
appropriate for use in exact words in instructions. They may have too many
phrases, conjunctives, disjunctives, and subordinate clauses to be comprehen-
sible when presented orally. So those who frame new code provisions should
try to express them in language which can be understood by jurors. The
draftsmen of the proposed revision to Title 18 have accomplished this purpose,
in most of their provisions.

It is especially important that the statute leave no doubt as to the essential

elements of an offense. Otherwise different courts will reach different conclu-

sions. There were cases on both sides of the question as to whether 18 USC
Sec. 1202(a), forbidding possession of firearms by felons and other dangerous
persons, required a showing that there was some relation to interstate com-
merce. The question was put at rest by United States v. Bass, 92 S. Ct. 515
(1971), holding that an interstate connection was required. This decision made
many reversals necessary. Some of the cases reversed probably cannot be tried

again because of lack of evidence of an interstate element, but in some the
required showing could have been made and instructed upon if the statute
had been completely clear in the first place. This example shows the importance
of precision in criminal statutes, and especially in statutes which regulate areas
not previously subject to federal control.

In the drafting of criminal statutes, the draftsman must always remember
that at some stage a court will have to instruct a jury about the meaning of
his handiwork. The satutes, then, should set out the essential elements of the
offense clearly. Definitions should be framed in terms a jury can understand,
so that the judge may use them without paraphrase.

I have reviewed the proposed revision of Title 18 with reference to instruction
problems. I am not without opinions about other parts, but will confine myself
to the area of my particular interest. My general feeling is that the draftsmen
have done an outstanding job and that it should be of material assistance in
avoiding reversals because of instruction problems. I have noted several areas
of danger which appeared to me.

I will refer to the sections of the proposed revision just as though they had
been enacted.

JURISDICTIONAL BASE

The provisions relating to "jurisdictional base" (Sec. 201-219), and the
elimination of the "jurisdiction base" as an essential element of an offense,
(Sec. 103(1), should be very helpful in eliminating instruction problems. As
the annotations show, the general tendency is to hold that the government does
not have to demonstrate an "anti-federal intent" in criminal statutes relating
to federally protected areas, governing offenses which are "malum in se."

Assault, for example, is bad in and of itself. The federal government has ample
power to protect its agents against assault while they are in line of duty, and
has done so through present 18 USC Sec. 111. There is no reason why this
protection should not be extended to a federal official who is in the course of his
oflicial duties, even though the person committing an assault is not aware of his
status. Most courts have reached this conclusion. See 1 Devitt and Blackmar.
Federal Jiiry Practice and Instructions, Sec. 24.04. But the authorities are not
unanimous, and there may be disagreement as to this and other statutes. If the
penalty is more severe than that usually prevailing under state law for similar
offenses, the courts may be inclined to hold that a specific anti-federal intent is

required. There are other examples.
It is eminently desirable, therefore, to have a general statutory provision such

as that found in Sec. 103(1). If there are particular cases in which Congress
wants to provide that anti-federal intent is necessary, this may be done by
specific langiiage. In the absence of specifications, there would simply be no such
requirement.

It appears from Sec. 103(1) that the trial judge must determine whether an
appropriate "jurisdictional base" has been established. Under the recent deci-
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sion in Lego v. Txvomey, 40 USLW 4135 (Jan. 12, 1972), it would be proper to
provide tliat this finding need only be based on "preponderance of the evidence,"
and that it need not be "beyond reasonable doubt" as provided by the present
draft.

ESSENTIAL ELEMENTS

Sec. 103(1) performs a particularly valuable service in defining the "essen-
tial elements" of an offense, and thereby providing a check list for instruction
in particular cases. The court has the responsibility of instructing the jury on
the "essential elements", and failure to do so. or omission of an essential ele-

ment, may be such plain error as to require reversal even in the absence of
objection. See Musgrave v. United States, 444 F. 2d. 755 (5th Cir., 1971.) With
the revision the judge should be able to determine the essential elements of an
offense from the statute, without difficulty,

AFFIRMATIVE DEFENSES

Most courts hold that the present federal criminal law knows no "affirmative
defense." See, e.g., United States v. Arnold, 445 F. 2d. 290 (10th Cir., 1971.)
The recent case of United States v. Ramzy, 446 F. 2d, 1184 (5th Cir.. 1971),

suggests the contrary, at least as to exceptions to a statutory scheme of prohi-
bition. But there is a risk in any case in which a judge places any burden of
proof at all upon a defendant.
We may confidently predict that the provisions of Sec. 103(3), recognizing

the "affirmative defense" as a part of criminal practice, will be subject to
constitutional challenge on the basis of In re Winship, 397 US 358 (1970.)
Win ship holds that due process of law requires that the essential elements of
an offense be established by proof beyond reasonable doubt. The rule is a rule
of constitutional standing and applies to both state and federal prosecutions.
The annotations to the Report cite Leland v. Oregon, 343 US 790 (1952), hold-
ing that a state may provide that the defense of insanity must be established by
the defendant beyond reasonable doubt, and that it need not place the burden
on the state. Leland is a relatively old case and it arose in a state setting. We
cannot be sure that the case will be followed as to federal cases.

Some of the "affirmative defenses" such as intoxication (Sec. 502(3), mis-
take of law (Sec. 609), and repudiation of conspiracy (Sec. 1005(3) arise
infrequently. This is not so, however, as to "entrapment," which is made an
affirmative defense by Sec. 702(2). There may be a substantial risk in placing
the burden on a defendant to establish entrapment. I wonder whether the risk
outweighs the expected gain.

"Entrapment" is a judicial creation. Sorrells v. United States, 287 U.S. 435
(1935) : Sherman v. United States, 356 U.S. 369 (1958). It is said that a
defendant lacks the necessary criminal intent if the idea of crime originates
with law enforcement officials. There is also a suggestion that officials must be
controlled so that they will not use improper pressures. The Supreme Court
might hold that a conviction obtained through entrapment is in violation of
the due process clause. If this is so, then a requirement that the defendant
bear the burden of proving entrapment might be found to be contrary to In re

Winship, 397 US 3.58 (1970.) There should be careful consideration of thisr

problem. Is the defense of entrapment such a danger to effective prosecution
that it is worth a substantial constitutional risk? I doubt that it is.

The definition of entrapment in Sec. 702(2) might provide for simplification.

Entrapment instructions have presented problems for years. See 1 Devitt and
Blackmar. Federal Jury Practice and Instructions, Sec. 13.13 and notes. The
instruction in the text has been revised several times in response to judicial

criticism. The resulting instruction is rather complicated. The only thing I

would question about the proposal is its reference to the "normally law abiding
person." The propensity of the defendant to commit offenses of the kind in-

volved is highly material in determining questions of entrapment. But a person
who is disposed to commit certain kinds of offenses may be entrapped into

others. There is a risk in introducing a new element into the concept of
entrapment.
As to "defenses" which come up frequently, such as entrapment or want of

mental capacity, it is better to use the "defense" approach of Sec. 102(2) than
the "affirmative defense" method of 102(3). The "defense" approach is in

accord with existing law.
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MENTAL CAPACITY

It is entirely desirable to have a uniform definition of the mental capacity

required for criminal offenses. The test set out in Sec. 503 is the modified
"Durham" rule, as approved by the American Law Institute. That part of

the definition designed to exclude the "sociopath" has been disapproved in some
recent cases. See extensive discussion in Wade v. United States, 426 F. 2d. 64
(9th Cir., 1970.) It might be preferable to follow the Wade case. Acquittals by
reason of insanity are very rare, and are usually limited to "unwritten law"
situations in state prosecutions. It is doubtful that the use of the Wade rule

would appreciably increase the number of acquittals, and it seems to be the
most generally approved recent holding.
The Eighth Circuit still declines to adopt a rule on the Durham model. See

P02)e V. United States, 372 F. 2d. 710 (8th Cir.. 1967) ; United States v. Mills,

484 F. 2d. 266 (8th Cir., 1971.) It is virtually alone in so doing. When circuits

are in disagreement, the Supreme Court may be called upon to resolve the con-
troversy and this may provide dislocations. It is better to meet the problem
through legislation.

PBESUMPTIONS

There are substantial dangers if a jury is instructed about a "presumption"
and is told, in accordance with Sec. 103(4) (b), that

"the law regards the facts giving rise to the presumption as strong evidence of

the facts presumed."

Congress has made frequent use of the statutory "presumption." United
States V. Gainey, 380 US 63 (1965), holds, in accordance with prior decisions,

that a statutory presumption is proper only if there is a logical relationship
between the fact giving rise to the presumption and the presumed fact. Other-
wise, the recognition of a presumption constitutes an invalid invasion of the
province of the jury.
Because of this holding, recently approved instructions tell the jury that "it

may find" the presumed fact from evidence of the fact giving rise to the pre-

sumption, but is not required to do so. See, e.g. Yates v. United States, 407 F.

2d. 50 (1st Cir., 1970). Sometimes the term, "inference' is used in a submission
of this kind. See United States v. Matalon, 425 F 2d. 70 (2d Cir., 1970) ; United
States V. Marshall, 431 F. 2d. 944 (5th Cir.. 1970).

Reversable error was found in a recent homicide case because the court in-

structed the jury that "the law presumes" malice from the use of a deadly
weapon. United States v. Wharton, 433 F. 2d. 451 (App. D.C. 1970). See also
Green v. United States, 405 F. 2d. 1368 (App. D.C. 1968).

It is also error, under present procedure, to tell a jury that a presumption is

binding on it. Varela Cartagena v. United States, 397 F. 2d. 278 (1st Cir., 1967).
Because of the foregoing holdings it might be prudent to eliminate the last

sentence of Sec. 103 (4) (b). If the jury were told that "the law" gave special

weight to a particular fact, then this might confiict with the proposition that the
jury is the sole judge of the facts. The error might reach constitutional propor-
tions, under In re Winship, 397 US 358 (1970), in interfering with the de-

fendant's right to the finding of guilty beyond reasonable doubt. There is no
particular value in telling the jury about how "the law" regards certain evi-

dence, and the risk of doing so is not unsubstantial. Why borrow trouble?
I disagree with the statement on page 160, as to the consultant's recommenda-

tion. I am not persuaded that the legislature has the right to define the degree
of proof necessary for submission of a case to a jury. The statutes set out the
essential elements of an offense, and the case is one for the jury only if there
is evidence of each of these elements. If the legislature feels that a jury case
should be made out by proof of the facts giving rise to a presumption, then it

should make these facts definitive of the offense, instead of proceeding through
the presumption device. Any attempt to give a presumption force beyond its

logical value would violate the rule of United States v. Gainey, supra.
On inferences and presumptions. See 1 Devitt and Blackmar, Federal Jury

Practice, etc.. Sec. 11.04.

KINDS OF CULPABILITY

The definition of such terms as "inten,tionally". "knowingly", and "reck-
lessly", as set out in Sees. 302(1) (a), (b) and (c) is very desirable. The defini-

tions, however, should be capable of presentation to a jury in statutory lan-

guage. There is no reason for a translation or paraphrase b.v the trial judge.
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Tho iustiTuriou in 1 Devitt and Blacknuir, Federal Jury Practice, etc. Sec.
1607, reads as follows

:

"An act is done 'knowingly' if done voluntarily and intentionally, and not
because of mistake or accident or some other innocent reason".

This definition has been used in many cases and has been approved by
appellate courts. It would not be appropriate for inclusion in a statute of the
kind proposed, because it makes use of the term "intentionally" and the pro-
posed code uses this term to define a higher degree of culpability. Perhaps,
however, the last clause, excluding accident and mistake, would be of value.
There is a problem in specifying "willfully" as the standard of culpability

in the absence of a specification of any other, when "vcillfully" is not defined
except by reference to "intentionally", "knowingly", or "recklessly". (Sec. 302
(2). It would be very awkward to give the jury all three of these definitions,
in defining a fourth term. There would be more logic in eleminating "willfully"
entirely and in revising Sec. 302(2) to read substantially as follows:

". . . If a statute of regulation . . . does not specify any culpability and does
not provide explicitly that a person may be guilty without culpability, there
may be a conviction if the defendant acted intentionally, knowingly or
recklessly. . .

."

The alternative would be to include a definition of "willfully". I do not believe
that it can be said that this term is one of plain meaning requiring no definition.

(The case of United States v. Cottming, 445 F. 2d. 555 (1st Cir., 1971). holds
that no definition is required but I question this, especially if a definition is

requested. ) I Devitt and Blackmar, Sec. 16.13, sets forth a definition which has
been approved in numerous cases as follows

:

"An act is done 'wilfully' if it is done voluntarily and intentionally, and with
the specific purpose to do something that the law forbids ; that is to say, with
bad purpose either to disobey or disregard the law".
The inclusion of the term "intentionally" presents a problem under the pro-

posed revision, just as it does in the definition of "knowingly". If the term
"^N-ilfully" is to be used to define the general requirement of criminal intent, it

should be defined, independent of other definitions.

I wholly endorse the provision that a statute which is intended to punish an
act done without culpability should say so. (Sec. 302(2). This provision should
prevent many arguments as to whether 'scienter' is required. Of course legis-

lative draftsman should have the provision in mind when drafting new penal
statutes.

MISCELLANEOUS-SPECIFIC OFFENSES

(a) It is very desirable to have an "attempt" provision such as is found in

Sec. 1001, applying to all offenses alike. There is no such federal "attempt"
provision at present.

(b) The "criminal facilitation" provisions of Sec. 1002 may not be definite

and certain enough to serve as basis for criminal liability. Also, is the question

of "ready lawful availability" one to be decided by the court, or by the jury?

(c) The last sentence of 1004(1) seems to state a rule of evidence in criminal

cases, to the effect that conspiracy may be established by circumstantial evidence.

I wonder whether it serves any useful purpose in the statute. Does it say any-

thing that is not recognized anyway :

(d) On first reading Sec. 1603 I was startled by the proposition that a killing

tlu-dusli ordinarv neiiligence would constitute a criminal offense. T then reilized

that Sec. 1603 referred to the definition Sec. 302(1) (d). It is not very satis-

factory, however, to try to give a special meaning in the criminal area to a
term which has a well-recognized civil connotation. Would it not be better to

redesignate the term "culpable negligence" or "criminal negligence". The
adverb, "negligently", in Sec. 1603 might then be replaced by a phrase such as

"with culpable negligence". When a word is transferred from one area of the

law to another, there is a danger of confusion and misunderstanding.

(e) I doubt very much that the phrase "offensively coarse" as used in Sec.

1618(1) (b) is definite and precise enough to serve as the basis for criminal

liabilitv. I assume that one who has telephone service invites people to call

him, and the right to express oneself is to some extent a right of freedom of

speech. What is coarse to one person might be normal for another. Perhaps it

would be better to punish the making of phone calls to a party who has re-

quested that the caller desist.
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PATTERN INSTRUCTIONS

If the proposed revision is adopted judges will have to prepare instructions

to meet new situations. There will have to be some experimentation, and no

doubt a few reversals will result. This cannot be avoided completely.

It might be helpful to appoint a committee to prepare and circulate suggested

forms of instruction in advance of the effective date of the code. It is not possi-

ble to prepare detailed "pattern instructions" such as are used in some states,

but suggested forms should be valuable. Judges should be cautioned that the

forms are suggested only, that they may be adapted to the particular judge's

form of charge and that they should not be used indiscriminately.

The committee also might invite judges who have used instructions under the

new statutory provisions to transmit these to the committee for circulation to

other judges. The checklist method should be valuable, and also should help

to save time.
Respectfully submitted,

Charles B. Blackmar.

Mr, Blackmar. I am Charles B. Blackmar, and coincidontally, as

we discussed before the hearino; started, the B. stands for Blakey,

I am a member of the law faculty at St. Louis University and,

the Senator spoke to our Law Day some years ago, for which we are

grateful.

And, coincidentally, I am special assistant attorney general of

the State of Missouri, although my appearance here has nothing to

do with the attorney general, or whatever views he might have.

I will summerize what I have here.

Senator Hruska. Very well.

Mr. Blackmar. My particular interest is in the subject of jury

instructions because I have worked with Judge Edward Devitt of

the U.S. District Court in Minnesota, on a 2-volume book on jury
instructions, which is an update that the late Judge Mathes of the

Federal District Court in California worked on.

So, I have been studying the subject of jury instructions for

several years, and the bulk of our book relates to criminal cases.

Now, quite obviously when there are to be substantial revisions in

the criminal law, that will mean that there are problems of in-

structing juries and, of course, juries have to be instructed and they
have to be instructed in the right way. And there are a great many
reversals because of error in jury instructions, especially with the

body of Federal law getting more complicated and more Federal
crimes being defined.

So, although I have views on most of the subjects covered by the

code, I will pretty much confine myself on the technical problems
of instructing juries, and how they might be affected by the
proposal.

I am, of course, of the opinion that any provision for simplifying
the body of Federal criminal law, and eliminating duplication and
overlapping would be helpful, because it would cut down on a
number of things that juries have to be instructed about.
And in this connection, I am especially pleased with the proposed

jurisdictional base, and the piggyback jurisdictional provisions
which, in effect, as I understand them, allow the court to make a
finding about the required Federal incidents and do not make this

jurisdictional base an essential element of the offense which has to

be submitted to the jury.
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The present statutes leave substantial doubt, in some instances, as
to whether there is a Federal element that has to be submitted to

tlie jury as an essential element of the offense. One example ^YOuld

be the statute about assault on a Federal officer, and there has been
a lot of litigation about whether the individual conuiiittino: the as-

sault has to know that the person lie assaults is a Federal officer act-

ing in the line of duty.

1 believe that has been pretty well resolved. Most courts say now
that assault is bad, and if jou happen to assault a Federal officer,

that gives the Federal Government a legitimate interest, and the
assaulter of the victim had no particular right to be free from Fed-
eral prosecution just because he did not know who he was assaulting.

But, I think that the elements regarding Federal jurisdiction

which do not go to the relative culpability of the offender are well

provided for in the proposal, and I would endorse that part very,

very strongly.

I am particularly pleased with the definition in section 103(1) of
the essential elements of an offense because I believe that would
be of great help as a check list in instructing a jury with regard to

the particular elements that must be given to the jury as to what
it must find.

One part I am doubtful about. Senator, not because there is any-
thing inherently wrong with it, but because I think it is going to

make problems, and it is going to leave a very substantial legal ques-

tion present, and that is the provision for affirmative defenses, which
to my knowledge is the first time that this has been provided as a
part of the Federal Criminal Law.

In our work on jury instructions, we have done everything we can
to get judges out of the habit of saying something like "the law
presumes," because very often that will be a ground for reversal,

and the appellate court says that you are taking a decision away
from the jury by telling them that the "law presumes."
Now, the approved formula is to say that you may draw an in-

ference but you are not compelled to.

Now, I would wonder that whether the provision that certain

matters are to be—or for offenses might in the end be in conflict

with the Supreme Court of the United States in the Winship case,

397 US 358 which holds that the rule of proof beyond a reasonable
doubt is a rule of constitutional significance

Mr. Blakey. That only applies to the elements of the offense, does
it not?

]\Ir. Blackmar. That applies to the essential elements of the offense.

Mr. Blakey. And these affirmative defenses are not conceptualized

in the code as an element of defense, that is, to be negated, but rather
as some extraordinary grounds for exculpation?
Mr. Blackmar. That is true. The only thing, of course, is that

some defense counsel is going to claim that even though they are

devoted as affirmative defenses, still they are essential elements of
the offense, and that the Government has to prove them beyond a

reasonable doubt.

Of course, that case will go to the Supremo Court, and then it

will be settled there. I would wonder whether there is enough to be
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gained by it. I would wonder, and in my experience juries are very,

very reluctant to turn their independence loose because of such a

defense as insanity, or entrapment. I do not believe it happens very

often, I am just saying there is a risk, and there is a problem, and
I just wonder whether it is worth it. I just submit that to you. I do
not believe it is necessarily undcrisable to say if one who claims

entrapment must prove it by a preponderance of the evidence, but I

just raise the question.

Most of the affirmative defenses do not occur very often. This en-

trapment claim is very, very often made particularly in narcotics

cases, or in cases of that kind. There has been a lot of trouble, and
there have been a lot of reversals of convictions because of errors

in the entrapment instructions, and for some reason that is sensitive,

and it seems to be hard for judges to phrase.

I doubt if there are very many acquittals because the jury con-

vinced of an entrapment defense. I doubt that acquittals on that

ground are a substantial danger.

So, that is just one thing. If the code is enacted in the present

form, I think there is a risk, and I would suggest the committee
weigh that because I do not believe by eliminating the affirmative

defense concept you would lose many meritorious convictions, and
I just wonder whether it is worth the risk.

I am particularly concerned with the provision in section 1034(b)
in which it might be proper to tell a jury that the law regards the

facts giving rise to the presumption as strong evidence of the facts

presumed.
Now, there have been many reversals for language like that. Of

course, not in situations expressly sanctioned by statute. If I were a

judge, unless the statute simply commanded me, I have a feeling

that I would not tell the jury anything like that—that the law re-

gards certain things as strong evidence of certain facts, because I

would tell them that it is up to you to determine the facts.

Mr. Bi^AKEY. Professor Blackmar, this is a difficult problem in

a trial of cases, and I wondered if you would comment on it as

raised in these terms: How do you bring to a nonspecialized jury,

how do you bring to their attention what the law or the legal ex-

perience has been with certain kinds of fact, except by instructing
them that these kinds of facts normally have these kinds of
inferences ?

Mr. Blackmar. I think that is all very, very practical in cases in

the Federal courts where the judge has a very broad discretion to

comment on the evidence, and his action in doing that will normally
be sustained, unless his comments are too prejudicial, and so long
as he tells the jury that this is my opinion, and it is not binding
on you, and it is up to you to find the facts.

I do not believe there is very much problem about that.

Mr. Blakey. Isn't that the functional equivalent of the Congress
having, after legislative hearings, determine that there is a rational
relationship between certain fact patterns and other ultimate con-
clusions, and then passing a law to that effect, and thus permitting
the prosecutors to argue to jurors in these terms, and it serves as a
predicate for a prosecutor asking for an instruction to that effect?
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Mr. Blackmar. Congress lias quite often, as you point out, estab-
lished certain so-called statutory presumptions, but you had better
not call it that when you are talking to a jury. It says that certain
facts support an inference of the existence of other facts.

Now, occasionally congress has been slapped down on that. Some
years ago, as I recall it, the Federal estate tax law had a pro-
vision that a gift within 2 years of death, was conclusively presumed
to have been made in contemplation of death, and that was in-

validated.

And another one a few years ago, well, we have had the ones
about possession of cocaine and marijuana as supporting the in-

ference that the substance was unlawfully imported, and those so-

called presumptions were struck down.
And then there was one that an individual in the vicinity of a

still was assumed to be engaged in the business of the still. So,
when Congress has done that, the courts say that there has to be
a rational connection between the facts that Congress sets out and
the facts, and the inference that can be drawn, and many of them
have been the subject of some litigation.

And once again I think this, jNIr. Blakey, is a question of risk. It

is a question, I would think, that it would be desirable when you
come forward with a thorough revision of the criminal code, to

have as few points requiring excessive appellate litigation as pos-

sible, so I am suggesting to the committee the desirability of being
conservative with regard to things like that.

I question also, I think, in general, the approach of the degrees
of culpability when you define intentionally, knowingly, recklessly,

and willfully. These are not definitions that can be read to a jury.

I would like to have definitions in this that could be read to a jury,

and you notice that I also raise the question about the basic test

in an offense for which nothing else is specified; that is, willful,

and even willfully is applied only in terms of being either inten-

tionally, loiowingly or recklessly, and I wonder if there is not an
extra step in there that might operate to confuse juries.

I have a few minor comments in my statement, things that did not

seem clear to me. They are not fundamental. I hope that my com-
ments might be of assistance to people who are studying this, and
unless there are any questions, this completes my presentation.

Mr. Blakey. Professor, there is the last suggestion that you make
m your statement dealing with the patterned instructions. I wondered
if you would comment on this suggestion that has been made in the

hearings

:

The suggestion has been made that the committee ought to con-

sider the possibility of creating a law reform commission that would
have as its duty the careful supervision of performance of the code,

and the ability to recommend to the Supreme Court, or to the Con-
gress either specific statutory provisions, or say, rules of evidence,

or rules of procedure to the Supreme Court for its adoption and
promulgation.

I wonder if the committee were to consider establishing that kind

of commission, might it not be proper to entrust it with the duty of

preparing uniform, patterned jury instructions that could be used
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by Federal courts throughout the Nation in the basic situations that

they see each day in the trial of cases ?

Mr. Blackmar. If this code is adopted, or I would say when it is

adopted, there is going to be a tremendous job for Federal judges

in preparing instructions to fit these new situations, and only good
could come out of an attempt to provide them with forms that they

could use. I would wonder, myself, whether at the beginning there

should be an adoption—I would certainly question having patterned

instructions in tlie statute.

I do not know how many times the legislature is going to have
to say what it means. I would suggest that it would be desirable to

have a committee to vrork on preliminary drafts of instructions.

Well, of course, you do not know the details until you see wliat the

statute is going to say finally, but well, say, have a comm.ittee that

would prepare drafts, and circulate them to the judges.

You have a year's leacltime which should give them the time to

do a good job, and circidate them to the judges, perhaps as not be-

ing officially adopted, but as being suggested for the judges' use

and, of course, subject to the right of counsel to contend that the

patterned instructions do not directly reflect the law that the legis-

lature has passed. I would think that would be desirable.

Mr. Blakey. If they were officially adopted, might not that tend
to limit the litigation that would naturally occur over the introduc-

tion of new instructions ?

Mr. Blackmar. I have a hard time if I am defending a client

with the idea that I am to be foreclosed, not by something that Con-
gress has passed, but by something that a committee, without my
client being represented before it, has suggested. I think that the

thought and the effort might prevent a number of challenges, and
I would certainly hope that it would not be intimated that the court

has already approved these and, therefore, counsel will not be heard
in an actual litigated case on a claim that the instructions still do
not directly reflect the statute.

Mr. Blakey. I suppose it would be necessary to make them flexible,

and optional, but if you were going to have a committee to do it,

it would seem to me that the basic work of them would be the fact

that they were promulgated by the Supreme Court, and presumed to

be correct, and most judges in most situations could rely on them.
But, I suppose you would also have to have flexibility for multi-

plicities of fact situations that would actually appear to tailor them
under the circumstances.

Mr. Blackmar. Well, a great many States have experimented
with patterned instructions. In some States, in my own State of

Missouri, the Supreme Court has actually promulgated forms _of

instructions for civil cases, not for criminal cases, and these are the

approved forms for the cases they cover, and they must be used.

Mr. Blakey. Have they worked well ?

Mr. Blackmar. I think they have worked well, especially in view
of the chaotic situation, and I thinlv most lawyers are satisfied with
them.
Other States have promulgated suggested forms of instructions,

not mandatory and not officially adopted, but nevertheless available
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as suggestions to lawyers and judges. I do think that 3!'on would
have to take the courts and the people who practice criminal law
in the Federal courts, I would think, and get their opinions on the
idea of promulgated instructions and that would be most valuable.
Mr. IIawk. Your IMissouri suggested instructions are mandatory

but they do not cover every possible situation?

Mr. Blackmak. No, and that is a good point, sir; that in general
tliey are confined to cases that are heard frequently enough so tliat

there is source material.

And I have found in the work of preparing this book of instruc-

tions that it is very hard to compose an instruction from scratch in

a hypothetical case. We try to work, wheneA^er possible, with in-

structions that have been given in actual cases, and in which the
cases have been affirmed by appellate courts.

We haA'e, whenever possible, tried to work from the forms, and
we have a few that are not, but that really is quite a job, and I do
not believe most states have even ti-ied that.

Mr. Blaket. If there were officially promulgated instructions, do
you think this would facilitate the trial of indigent cases, or counsel
coming in on a relatively fresh basis to the Federal court system?

]\lr. Blackmak. Oh, yes, especially if a particular court is in the
habit of appointing lawj^ers M'ith relatively little experience in

handling these cases, which happens in son.ie places. I think either

in legislation, in court rules like some customary instructions, the

so-called Allen charge, the Hammer charge, and something like that,

might be set out officially.

iVIr. Blakey. Thank you, Professor.

Senator Hrtjska. There are many instances and many situations

where formal instructions can be pretty much beyond any need for

flexibilit}', are there not?
Mr. Blackmar. I believe that is true.

Senator Hruska. I would think, for example, in automobile negli-

gence cases, the last clear chance rule, the assured clear distance

ahead, the contributory negligence rule in those States where that

applies, and proximate cause.

Now, those are just some examples.

Mr. Blackmar. Those are right.

Senator Hruska. And it is a happy circumstance when we can re-

duce that to sufficient certainty which will prevent by some inad-

vertence or maybe a laxness in dictating a resersable error from oc-

curring. Are there not stock situations where that could be done?

Mr. Blackmar. There are. There are, Senator, an increasing num-
ber of Federal appellate cases where a particular court of appeals

will say this instruction on identification of the defendant will be

given in all future cases in this circuit. And I think that there are

a good many situations like that.

Senator Hruska. Well, it would remove some of the indefiniteness

and uncertainty.

Mr. Blackmar. It would.
Senator Hruska. Well, thank you very much.
Mr. Blackmar. Thank you, gentlemen.

Senator Hrusk^v. And when you return to St. Louis University,

give my special, personal greetings to Father Paul Keinert.

57-868—72—pt. 3-B 16
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Mr. Blackmar. You know, Father Eeinert went siding for the

first time at the age of 60 and acquired a fractured ankle.

Senator Hrtjska. Tell him we are looking after Father Carl Rein-

ert, his brother, in Omaha, very, very well.

The committee will stand in adjournment until 10 o'clock in the

morning in this same room.
(Thereupon, at 12 :30 p. m. the hearing was recessed, to reconvene

tomorrow, Thursday, March 23, 1972, at 10 a. m.)



REFORM OF FEDERAL CRIMINAL LAWS

THURSDAY, MARCH 23, 1972

U.S. Senate
Subcommittee on Criminal Laws and Procedures

OF THE Committee on the Judiciary,
Washington, B.C.

The subcommittee met, pursuant to recess, at 10 a.m., in room 2228,
New Senate Office Building, Senator Roman L. Hruska presiding.

Present: Senator Hruska (presiding).
Also present : G. Robert Blakey, chief counsel ; Malcolm D. Hawk,

minority counsel; Robert H, Joost, and Kenneth A. Lazarus, assistant

counsels, and Mabel A. Downey, clerk.

Senator PIruska. The subcommittee will come to order.

This morning we will continue with the sixth day of hearings into

policy questions presented by the proposed Federal criminal code
drafted by the National Commission on Reform of Federal Cnminal
Laws.
Speaking for myself, I should like to comment that these hearings

into the policy choices offered for the proposed code have been very
valuable. Along with the distinguished chairman of the subcommittee,
who is not able to be here this morning because of the press of official

business, I was also a member of the National Commission which
produced the draft that is being considered here. Our fine colleague.

Senator Ervin of North Carolina, was the third Senate member.
But the testimony before this subcommittee has alreacl}' indicated

the work of the Commission, jnonumental as it was, did not fully

expose or grapple with many of the important problems it embraces.

I should also like to record at this point the statement, as acting

chairman, of my gratitude to all of the witnesses at these policy

hearings and to all who have submitted written statements, for the

time and the patience and the expertise that they have so generously

and capably contributed towards the making of a Federal criminal

code.

The Senate is in session. It started at 9 :30. Later in the day we will

have a series of roUcall votes. Should that occur during these ses-

sions, it will be necessary to recess briefly to allow this Sena,tor to

record his vote on any of the issues arising. For this reason, it will

be necessary to continue the practice of limiting the time of any
witness to 30 minutes, with a 5-minute warning given him, as is done

in professional football on TV, and in that way he can summarize

and get his statement finished in better shape.

In each instance where written statements have been submitted,

the statement will be included in the record in its entirety so that

(1631)
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eacli witness may proceed to testify in his own fashion, either by
highlighting; the statement or by siicli otlier remarks on the subject

as lie may wisli to make.
Tlie first witness this morning is Mv. Charles S. j\Iacldock, repre-

senting the section on corporation, banking and business law of the

American I>ar Association.

We welcome you, Mr. Macldock.

STATEMENT OF CHAIILES S. HADDOCK, SECTION ON COSPOEATION,
BANKING AND BUSINESS LAW, AMERICAN BAS ASSOCIATION

Mr. Mabdock. Thank you, ]Mr. Chairman,
(The prepai'ed statemePxt submitted by Mr. Maddock reads in full

as follows:)

Statement of Charles S. Maddock, Section of Corporation, Banking
AND Business Law of the American Bar Association

I am very pleased to have this opportunity to appear here today and testify

on behalf of the Section of Corporation, Banking and Business Law of the
American Bar Association with respect to the Pinal Report of the National
Commission on Reform of Federal Criminal Laws.
The Report is the product of a great deal of effort by many individuals

working in the public interest. As members of the professional bar of the
United States, we feel a special debt of gratitude for the work that has been
done, particularly in the traditional areas of criminal law. Far and away
the largest part of the Report deals with matters that are beyond our field of
expertise and we, therefoi'e, leave these areas for comment by others who are
more qualified than we.
Our concern is solely with those sections of the Report which relate to new

criminal restraints which are placed on business and upon men and women
in their economic activity.

These are the Sections of the Report which relate to matters that are of
direct and continuing concern to us as lawyers advising business. We recognize
that business and businessmen have no special claim to privilege under either
the civil or the criminal law. They are, however, entitled to the same con-
sideration and even-handed treatment available under our system of law to all

segments and individuals in our society.

We approach our consideration of the Report with the conviction that in the
United States our criminal laws are intended to prevent anti-social behavior

—

they are not and should not be strictly punitive measures. We believe also that
the criminal law as a preventive device should be employed only in those areas
and situations where there is a clear shoviing of real and serious danger to

the public and where measures other than the criminal law are clearly inade-
quate to prevent the objectionable conduct. In short, that resort to the criminal
law as a device for protecting the public should be employed with caution and
only in those situations where other measures of social control are not effective.

In those Sections of the Report with which we are concerned, particularly
where new restraints are proposed, we question seriously whether this criteria
has been satisfied.

Professor Sanford Kadish of the University of Michigan Law School in an
article "Some Observations on the use of Criminal Sanctions in Enforcing
Economic Regulations" published in the University of Chicago Law Review in

the spring of 1963 considers with care the problems associated with the use of
the criminal law to enforce economic regulation. One quote from this article
is particularly relevant in considering the proposed enlargement of criminal
responsibility in the economic area :

".
. . there is an important difference between the traditional and expanded

property offenses and the newer economic regulatory offenses—a difference re-

flecting the shift from an economic order that rested on maximum freedom for
the private entrepreneur to one committed to restraints upon that freedom.
The traditional property offenses protect private property interests against the
acquisitive behavior of others in free private decision. The newer offenses on
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the other hand, seek to protect the economic order of the community against
harmful use by the individual of his property interest. The central purpose,
therefore, is to control i>rivate choice, rather than to free it . . . Private eco-

nomic self-determination has not been abandoned in favor of a wholly state
rei^ulated economy. Indeed, the ideal of free enterprise is maintained, the
imposed regulations being regarded as necessary to prevent that ideal from
consuming itself. Whether the criminal sanction may safely and effectively be
u.'ed in the service of implementing the large scale economic policies underlying
regulatory legislation of this kind raises fundamental questions."

".
. . implicit in the legislative scheme is the conception of the criminal sanc-

tion as a last resort to be used selectively and discriminatingly when other
sanctions fail."

The normal procedure in enacting new criminal legislation would be for the
Congress to hold hearings in order to determine on the basis of factual pre.senta-

ticns whether or not there were dangers to society because of carefully particu-
larized business activity and whether or not these dangers could be avoided
only by the adoption of laws that clearly defined the specified activities as
crimes. This is not wliat has been done in the preparation of the Report. In
creating new principles of criminal liability in the economic area, the Report
contains no demonstration of that degree of danger to the public which requires
the imposition of the severe sanctions of the criminal law in connection with
any of the suggested changes with which we are concerned. This, we believe, is

a fundamental fault in the Report insofar as it recommends new or modified
restraints in the area of business or economic activity. In fairness, it should be
noted that the Commission concerned with this Study was not in a position

to make tlie detailed and studied investigation normally utilized by the Congress
in a consideration of whether or not new criminal law should be adopted.
A .second difficulty in several of the sections with which we are concerned

results from the generality of the language chosen to describe the activity

which is now to become criminal. Criminal laws under our system are intended
to prevent conduct deemed to be antisocial. They are not intended as a trap
for the unwary or as devices that can l)e used by government in power as a tool

for controlling dis.sident groups or individuals. In drafting criminal legislation,

therefore, it is essential that the rules be completely clear and specific. The
Report in several of the Sections relating to economic activity does not do this.

Finally, we question the propriety of the device utilized in some Sections of
the Report of incorporating other statutes by reference rather than spelling out
in the Section itself the conduct that is made criminal.
The specific Sections with which we are concerned are

:

1. § 402—Corjjorate Criminal Liability.

2. § 403—Individual Accountability for Conduct on Behalf of Organizations.
.3. § 400—General Provisions for Chapter 4.

4. § 1006—Regulatory Offen.ses.

Ti. § 1.5.51—Strikebreaking.
n. § ,3007—Special Sanction for Organizations.
7. § 3.502—Disqualification from Exercising Organization Functions.

SECTION 4 02 CORPORATE CRIMINAL LIABILITY

Subsections 402(1) (a), (b), and fc) as proposed by a majority of the Com-
mission are not unreasonable and follow traditional guidelines, although the
probably inadvertent provision in 402(1) Ca) (iii) ba.sing corporate liability on
the activity of "any person, whether or not an officer of the corporation, who
controls the corporation or is respon.sibly involved in forming its policy" raises
some serious questions. What is meant by control? Is it legal control of a
mnjoritv of the stock or is it control of some smaller or larger percentage.
"Control," it may be pointed out, is a concept with which the Securities and
Exchange Commission has been dealing for years with as yet no clear cut
definition. We l»elieve it would be unwise to subject a person to criminal lia-

bility under a Criminal Code that failed to define "control." This point should
be cln rifled if the concept is adopted.
The alternative suggestion by some members of the Commission to subsec-

tion 402(1) (a) which appears in brackets should be rejected—as it was when
the Report was finalized. This sul)section lists certain categories of people in

(i). Hi), (iii) and (iv) for whose offen.'^es the corporation will ])e criminally
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responsible. By eliminating the necessity for the conduct of (i-iv) persons to

be within the scope of their authority to act. the proposal substantially broadens
present concepts of criminal liability.

Liability attaches under the subsection when the offense is sanctioned by a
(i-iv) person in any of the following ways : (a) authorized; (b) requested; (c)

commanded; (d) ratified; or (e) recklessly tolerated in violation of a duty to

maintain effective supervision of corporate affairs. Authorized, requested, com-
manded, and ratified are not troublesome concepts and may be a proper basis
for corporate criminal liability if the (i-iv) person had the authority to give
the sanction. The troublesome concept is "reckless toleration." This would
make the corporation liable for an offense committed outside the scope of the
agent's authority which might have been stopped by a (i-iv) person had he
known about it. This goes too far. This is particularly true when the duty
which has been breached is a duty of "effective supervision." Can supervision
ever be "effective" if the subordinate acts improperly? The combination of
"reckless toleration" and "effective supervision" imposes an impossible burden
on the conscientious supervisor.

Section 402(1) (d) pi'ovides that
"A corporation may be convicted of

:

(d) any offense for which an individual may be convicted without proof of
culpability, committed by an agent of the corporation within the scope of his

employment."
The concept above is not novel. Fletcher states,

"Congress may, in certain areas, in the so-called public welfare crimes as
drugs and narcotics, impose criminal liability on a corporation for the mere
doing of the proscribed act wholly unrelated to knowledge, actual or
constructive." ^

In view of the limitations described by Fletcher, and the fact that proof of

culpability is not required, it would seem that this type of criminal activity

should be carefully circumscribed by reference to particular conduct in a
specific statute rather than left to a generalized charge in a general "codifica-

tion." Accordingly, if subparagraph (d) remains, we suggest that the gen-
eralized language presently appearing be replaced by language that carefully

describes those kinds of activity which the Congress believes are of such serious

import as to not require a finding of culpability.

In precluding a defense for the corporation. Section 402(2) provides that

:

"It is no defense that an individual upon whose conduct liability of the cor-

poration for an offense is based has been acquitted, has not been prosecuted or
convicted or has been convicted of a different offense, or is immune from prosecu-
tion, or is otherwise not subject to justice."

This subsection does not change the law except perhaps where the sole agent
through whom the corporation acted was acquitted. Fletcher states,

"It is Immaterial that the corporate officers and agents are themselves several-

ly liable to indictment for the crime with which the corporation is charged.
And the corporation may be found guilty notwithstanding the innocence of its

agents, although the contrary has been held where the sole agent through whom
the corporation acted was acquitted."

'

Fletcher supports his position in part by citation to federal cases. "We believe

that the "sole agent" concept described by Fletcher should be included as an
exception to the provisions of 402(2).
Even in this relatively clear area, however, we suggest that perhaps the best

way to obtain compliance with law is to insist on strict observance by those
individuals with whom the law is concerned. Corporations act only by indi-

viduals with and if strict attention is paid to them and responsibility is care-

fully enforced on them, the corporation will take care of itself. By "burying"
the crime in some fictitious creature of the law we can easily lose sight of or
avoid the prosecution of the real criminal—the individual.

In summary: we find no objection to 402(1) (a) (b) and (c) as proposed by
the majority of the Commission. We would limit 402(1) (d) to those activities

where the danger of public harm is sufiiciently great to justify the lack of
culpability. We suggest the elimination of 402(2) or, if it is included, an
amendment to except corporate liability if the sole agent through whom the

corporation acted was acquitted.

1 10 Fletcher Cyc Corp Section 4944 (Perm ed 1970).
2 Id. at Section 4942.



1635

SECTION 403 INDIVIDUAL ACCOUNTABILITY FOK CONDUCT ON BEHALF
OF OEGANIZATIONS

Although we take no exception to the provisions of 403(1) and (3), we sug-
gest that 403(2) and (4) are unreasonable and should be discarded.

Section 403(2) dealing with individual responsibility in the field of business
activity contains a far reaching and we believe unwarranted extension of the
criminal law. This Section provides that whenever a duty to act is imposed
upon an organization by a statute or regulation, any agent of the organization
having primary responsibility for the subject matter of the duty is legally
accountable for an omission to perform the required act to the same extent as if

the duty were imposed directly upon himself.
By failing to define "primary responsibility" or give any guidelines as to the

application of the words in practical operation this Section places an impossible
burden on the whole concept of delegated authority and responsibility. Is pri-

mary responsibility shared by all in the line of authority, or if not where does
it rest—with the line supervisor, with the Board of Directors,—or at what
point in between?

"Primary responsibility" appears to be reasonably straight-forward when
viewed in the abstract. However, when viewed against the reality of the
administration of a business or other organization, the problem of interpreta-
tion is very serious.

The Board of Directors of a corporation is "primarily responsible" for the
operation of the Company. Some part of this authority is delegated to officers,

who, in turn, delegate to the division or department managers, who, in turn,
delegate to other managers and supervisors on down through the whole struc-

ture of the organization. Delegation is meaningless unless authority and re-

sponsibility go hand in hand and one of the outstanding features of American
economic activity is the freedom to act implicit in our system of delegation.
The system permits the greatest possible use of individual talent throughout the
whole structure of the organization by leaving intelligent men and women free
to make their own decisions and take the responsibility for them within some-
times clear but often very hazy limits. In the course of this delegation, some
may think that primary responsibility remains with the Board—others may
believe it rests at a different level—the Report gives us no help in answering
the question. But assume it rests at the top, what then? If the Board of
Directors, the President or others at the top of the pyramid are criminally
liable for the acts of subordinates because they are "primarily responsible" the
whole system is in jeopardy for who will make an effective delegation if he is

responsible criminally for conduct taken pursuant to that delegation. Those
preparing the Report probably did not intend this result, )>ut where does "pri-

mary responsibility" lie in view of the language chosen? The answer may be
easy in a particular stated fact situation, but in the great majority of cases the
line will be extremely hazy. And this will be especially true when planning
action rather than in an after the fact evaluation of conduct. Businessmen
have troubles enough today with the simple problems of economic responsibility

in their posture with the Company. The addition of criminal liability would
produce a very serious limitation on the incentive to delegate and thus do grave
damage to the opportunity for maximum use of individual talent.

Even if the aforementioned objections did not exist, adoption of this subsec-
tion would subject the federal criminal law to a problem analogous to the one
created by Article 92 of the Uniform Code of Military .Justice. Article 92 im-
poses criminal liability upon a soldier who "violates or fails to obey any lawful
general order or regulation." For this military offense, knowledge of the regu-
lation is not required. The serious problem involved the authority to promul-
gate a "general order or regulation." The Mannal for Courts Martial solves the
problem and protects the soldier from criminal liability for violation of regula-
tions of which he has no knowledge promulgated by persons far down the chain
of command by limiting the authority to promulgate general regulations to the
President. Secretaries of Defense and Transportation or of a military depart-
ment, or regulations issued by an officer having general court martial jurisdic-

tion. Subsection 403(2) misses this proldem and makes an individual corporate
agent having "primary responsibility" liable for violation of any federal regula-

tion. Who promulgates the regulations referred to in the subsection? The
President? The Secretary of Health, Education and Welfare? The Director of

OEO? An OEO staff attorney? A GS-3 clerk? The Report is silent on this

point.
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Section 403(4) is a further example of tlie unreasonableness of the Report
provisions relating to individual responsibility. This subsection provides

:

A person responsible for supervising relevant activities of an organization is

guilty of an offense if he manifests his assent to the commission of an offense

for which the organization may be convicted by his willful default in super-
vision within the range of that responsibility which contributes to the occur-

rence of that offense.

The mischief in this subsection derives from the fact that "willful" does not
mean simply wailful but includes "i-ecklessly," a particularly difficult concept
when combined with reference to a failure of supervision in the undefined
"range of responsibility" that covers all levels of supervision and finally the
fact that liability can attach merely to an omission "which contributes to the
occurrence of the offense."

The apparently merciful attitude of the subsection in reducing the penalty
from a felony to a Class A misdemeanor under certain circumstances should be
examined more closely. Sections 3201 and 3301 show that a person convicted of

a Class A misdemeanor could be imprisoned for one year and fined $1,000. Pur-
suant to Section 3003 a persistent misdemeanant who has been convicted of
three Class A misdemeanors within the past five years can be sentenced as a
Class C felon. The maximum sentence here is seven years imprisonment and a
fine of $5,000. (Sections 3201 and 3301)
We oppose the very broad expansion of the scope of individual criminal lia-

bility represented in Sections 403(2) and 403(4), particularly when the concept
is to be applied to a broad limitless range of undefined economic or industrial
activities.

The basic concept may be proper in a specific defined area because of demon-
strated problems that can be solved only in this way. As a general concept
applying in all cases, however, it runs completely contrary to our established
concepts of basic fairness.

Sections 403(2) and (4) could very easily make criminals of a l)rond .segment
of executives and administrators throughout the United States simply because
they delegate authority ; and this result could follow even though the execu-
tives and administrators had no intention of violating the law, no criminal
purpose and, in fact, no knowledge of the facts giving rise to their liability as
criminals. And all of this ^^•ithout even the suggestion of any facts to support
the need for this drastic result.

Although it may be relatively easy to second guess the meaning of words in
the context of occurrences that have already taken place, how can lawyers
properly advise their business clients in advance of those occurrences as to what
may or may not be negligent supervision? Realistically, if a v.Tongful act is

committed by a subordinate, it will be almost impossible after the fact to prove
competent supervision : this means in practical effect that it would l)e im-
possible for a lawyer to give his business client any meaningful advice regard-
ing a safe course of conduct.
Any advantage that might accrue to the enforcement of economic policy by

the inclusion of this concept in our criminal law would be more than offset by
the damage that would be done to the efficiency in handling our economic activi-

ties and to the opportunities for accomplishment presently enjoyed by those
working in our business organizations.

If there are specific areas of business activity where the public interest re-

quires the absolute theory of criminal liability implicit in this Section, those
areas should be defined explicitly for all to see clearly: then individuals can
determine for themselves with a full appreciation of the consequences whether
or not they wish to assume the criminal liability risk involved in delegation in
those areas. Where, however, delegation in and of itself and without regard to
specific fields of responsibility makes men criminals, we have, I submit, gone
much farther than any concept of public interest requires—in fact, we have
done a grave disservice to public interest.

SECTION 409 fiDXERAI, PROVISIONS FOR CHAPTER 4

Section 409(1) (a) defines organizations that are subject to the provisions of
Chapter 4 and embodies an interesting philosophical concept that we believe
should be rejected.

This subsection, by excluding Government from the definition of organizations
covered by the new and expanded concepts relating to criminal activity by
organizations, is particularly unfair and discriminatory. As a matter of basic
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morality, a government official who fails to properly carry forward his re-

sponsibilities or to properly supervise his subordinates should be just as culpa-
ble as a corporate official who fails to supervise his subordinates. Because of
the nature of the public trust involved, it would seem that there is greater
reason for including public officials than for covering those who are involved in
basically private activities.

The comment to the subsection contains the implicit suggestion that only the
federal government can be relied upon to properly run our society. The follow-
ing is a portion of the comment and it requires no amplification.

Governments are excluded from the definition of "organization" and hence
from liability for offenses under this Chapter. Even if states are exempted,
there are considerations which may call for changing the definition, in the
opinion of some Commissioners, to make municipalities and state administra-
tive agencies amenable to federal prosecution, particularly in areas such as
environmental pollution and civil rights.

SECTION 1006 REGULATORY OFFENSES

Although the concept of equating regulated activity with criminal activity
runs generally through the Sections of the Report dealing with business or
economic activity, the mischief of this concept is most clearly demonstrated in
Section 1006.
This Section makes the violation of a "penal regulation" a criminal offense.

Penal regulation is defined as "any requirement of a statute, regulation, rule
or order" which carries a civil or criminal penalty. There is no limitation in
the quoted language. When one considers the tens of thousands of Federal
regulations alone and the very broad areas of business and economic activity
covered by them, the mischief in this concept is apparent—but Federal regula-
tions are only one part of what is involved in "penal regulation" and a small
part—we are also concerned with "rules" and "orders" ; and violation of a penal
regulation is punishable by fine and imprisonment.
We reject the concept that any activity that is or may be regulated by govern-

ment is of such serious import to the pubUc interest that a failure to abide by
any regulation, rule or order issued by anyone in authority in any of these
areas should be punished as a crime.

If, however, serious consideration is given to equating regulation with criminal
punishment, then action implementing this concept should be taken deliberately
by the Congress after hearings directed to the specific question and with full

knowledge of all of the implications of such action. It should not be done by a
Commission as part of a general codification of the criminal law or on the basis
of a standardization of penalties.

In tho.se cases where no new criminal law is intended, the existing statutes
standing as they do on their own feet and being complete within themselves,
point clearly to the proscribed conduct. Confusion rather than clarity is intro-

duced by the effort in Section 1006 to draw an assortment of completely un-
related and undefined activity into a common basket even when this is done
ostensibly for the purpose of standardizing punishment. If such standardiza-
tion is desirable then those who propose it should codify by listing the specific

statutes, regulations, rules and orders that are in effect in the Code of Federal
Regulations or elsewhere that are to be combined together. In this way, it

would be possible to .see exactly what conduct is to now be labeled criminal and
give the Congress an opportunity to evaluate the need for a criminal penalty in

each case and also determine on a proper basis the nature of the penalty best
fitted to assure compliance in those cases where a criminal penalty should apnl.v.

This is a biirdn that should not be left to the ordinary citizen nor for that
matter to the individual members of the Congress.
As indicated earlier, the mischief in Section 1006 lies in equating regulation

with criminal law. There are certain economic activities that are regulated
where violations are sufficiently serious that thev should be punished as crimes;
but this is certainly not true of all economic activity. The line between the two
areas should be drawn by the Congress delihernfeJj/ and where particular ac-

tivity is to be con.sidered criminal the penalty should lie carefully tailored to

meet the need of assuring compliance. We defeat the fundamental nurnose of

our criminal law if we le.crislate in this area on any basis other than with great

care for not only the specific conduct that is to be proscribed but also with
respect to the penalties to l)e imposed. In addition, ordinary considerations of

fairness require that a person who may be charged as a criminal have not only



l!638

full and exact knowledge of the activity that is proscribed but also of the
penalty that will be imposed if he engages in that activity.

If the following language at the beginning of Section 1006

:

"This Section shall govern the use of sanctions to enforce a penal regula-
tion whenever and to the extent that another statute so provides"

is intended to limit the application of the Section to only the "statute, regula-
tion, rule or order" which specifically incorporates the provisions of the section,

the intent is not made clear by the language chosen. The full implementation of
this section as written probably would require no more than the passage of a
single omnibus statute incorporating Section 1006 into all outstanding and to be
issued statutes, regulations, rules and orders.
Although this problem could be corrected by changing the language to read

:

"This Section shall govern the use of sanctions to enforce a penal regulation
only when and to the extent that the specific statute, regulation, rule or order
specifically incorporates this Section 1006 by reference."

the basic question still remains—why legislate in the criminal area in this way?
Why shouldn't penalties be considered at the same time specific criminal activi-

ty is defined so that the penalty carefully fits the crime? And why should all

regulatory offenses be criminal? It is of greatest importance in the criminal
area where the stigma of conviction carries (or should carry) such serious
consequences that we legislate with care and not on a "catch all" basis.

The same problems created by the "broad brush" definition of crimes in this

section are also carried over into its subsections dealing with punishment.
In Section 1006(2) (a) a wholly inadvertent, unintentional even unknowing

violation of one of the tens of thousands of regulations, rules or orders which
are lumped together in the basket of "penal regulations" can carry a fine of
$500 and probation for a period of one year (Sections 3301 and 3102). The
proposal would not only make criminals of truly innocent actors but subject
them to substantial penalties far in excess of what is involved in "overtime
parking" violations in other areas of the criminal law.
We are here involved with making criminals of hourly paid workers, fore-

men and supervisors, not just top management employees—for the rules, regu-
lations and orders presently in effect cover the broadest conceivable aspects of
industi'ial activity.

Where is the need for this action—what are the problems that give rise to
the desirability of such harsh punishment for unnamed offenses? The Report
gives no clue to help us.

When we move from unknowing violations to "intentional" violations the
problems of the Report become more serious.

A willful violation of a penal regulation is punishable as a Class B misde-
meanor and carries a possible penalty of a fine of five hundred dollars, im-
prisonment for thirty days, and probation for two years. But note that the
Report in Section 302(1) (e) provides that "willful" means much more than one
would normally suppose—and this definition applies throughout the Report not
just to the area of economic or business offenses. Under this Section a person
engages in conduct "intentionally, knowingly or recklessly . .

."

Here again, when one considers the broad sweep of even the existing "regula-
tions, rules and orders" it is readily apparent that a large net has been set for

a large number of innocent people who after the fact appear to have acted
"recklessly." Here again note that "penal regulation" is drawn so as to cover
thousands of unnamed, unidentified, regulations.
The Report removed most of the inequity that appeared in the Study Draft in

Section 1006. However, we believe that the evil was not so much in the lan-

guage as in the philosophical concept embodied in this Section. There may be
areas of activity where government regulation is considered desirable but we
reject out of hand the idea that all regulation must be supported by the force
of the criminal law. The result of Section 1006 as we see it was probably not
intended by those who framed this Section and may come simply by the effort

to abbreviate, to standardize or to codify. But the result does follow, intended
or not.

We suggest further that in this area of regulation of business or other eco-

nomic activity, no useful purpose is served by the attempt to standardize penal-
ties and the added new concepts of criminal law found in Section 1006. We
believe that it is far better to follow the pattern that is traditional in the
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United States : If the regulation or suppression of a particular type of activity
is desirable let the Congress make the determination at the time the need for
regulation or suppression of the particular activity is considered and in the
course of hearings on the question and at that same time tailor the remedy to
fit the evil sought to be avoided. In some cases this may suggest the need for a
criminal penalty but this will certainly not be true in all situations.

In this way, the need for using the vehicle of the criminal law as well as the
extent to which it should be used will be based upon hard facts related to a
specific problem with all persons afforded an opportimity to be heard upon all

the details of the proposal. The relationship of proposed penalties to the penal-
ties imposed in other situations could also be considered at that same time. This
is a far better approach than that followed in the Report where literally
thousands of regulations, rules and orders—all unnamed—are lumped together
under a broad meaningless designation of penal regulation— and where there is

no opportimity whatsoever in the Congressional hearings to even identify the
particular areas of regulation let alone consider or evaluate the specific con-
duct that is to be made criminal. The effort in the "implementing" language of
subsection (1) of this Section to accomplish what we suggest would, as a
practical matter, be wholly inadequate protection for the reasons suggested
earlier. In addition, this method of legislating runs completely contrary to
fundamental principles relating to both the legislative process and more im-
portant the protection of individual rights.

We urge the elimination of Section 1006 from consideration in any final

legislation.
SECTION 1551 STRIKEBREAKING

This Section although unobjectionable as far as it goes, covers only one side
of the labor problem. The Section provides :

"A person is guilty of a Class A misdemeanor if he intentionally, by force or
threat of force, obstructs or interferes with

:

(a) peaceful picketing by employees during any labor controversy affecting
wages, hours, or conditions of labor ; or

(b) the exercise by employees of any of the rights of self-organization or
collective bargaining."
The sanctions in this Section apply in the area of labor relations only to acts

of employers or their agents. If the federal government is to punish employers
or their agents who interfere with legitimate labor activities the same power
should exist to punish employees or their agents who interfere with legitimate
management activities. We suggest that if this proposal is to be considered, the
title "Strikebreaking" be changed to "Protection of Legitimate Labor and Man-
agement Activities;" and that the following be inserted as a part of Section

1551(1) :

"(c) the exercise of any employer's right to maintain free and open access to

his plant or other business establishment."
The last paragraph of the comment to this Section appears to invite the

change we suggest.

SECTION 3007 SPECIAL SANCTIONS FOR ORGANIZATIOiNS

SECTION oo02 DISQUALIFICATION FROM EXERCISING ORGANIZATION FUNCTIONS

These Sections introduce new and retrogressive concepts into our system of
penalties.
The Special Sanctions provided by Section 3007—either alternative—appear

to be wholly rmnecessary, unduly punitive, and suggest a tendency toward
derogation of organizations and their officials by the option of publicity as part
of the sentence when an organization has been convicted of an offense. In this

enlightened age, this sanction seems out of step. The stocks and whipping post

in the public square are relics of an earlier age. Even if it were a good idea, it

is unnecssary. The mass communications media's legitimate concern with
ecology, pollution of the environment, prices, rights of consumers, and the

general subject of public policy, insures unfavorable publicity for organizations
which violate, or may be accused of violating, the laws. In fact, the media seem
to be far more interested in the accusations than in final judgments. To add
the notification or other publicity features to other punishment presently pro-

vided, without making provision for the assurance of publicity in the event of
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a decision favorable to the organization seems to violate fundamental princi-

ples of fair play if not justice.

This same "singling out for special punishment" feature is also carried over
into Section 3502.
No court should have the power to prohibit an offender who is on probation

from seeking work with a corporation. The offender might have been convicted
of murder, rape, arson, desertion from the armed forces, or other extremely
serious crime. These offenders on probation can currently woi'k in a managerial
capacity in oi'ganizations provided that they can convince the organizations that
they have been rehabilitated. To deny a person this same right because he has
committed an economic offense would appear to be a distortion of social

values.
To support the Report position, the comment to Section 3502 points out

"There is precedent for this section in existing provisions disqualifying per-

sons convicted of certain offenses from holding positions in banks insured by
the F.D.I.C. (12 U.S.C. Section 1829)." The scope of 12 U.S.C. Section 1829 is

limited to employees of the closely regulated F.D.I.C. insured banks. We could
find no case wherein 12 U.S.C. 1829 has even been litigated. In any event, even
if this special type of punishment should be available in special cases, those
cases should be selected with care, and specifically provided for by statute with
reference to the specific crime.

CONCLUSION

The purpose of our testimony has not been to suggest that business organiza-
tions and their employees should receive specially favorable treatment under
the Federal criminal law. They should not. But they should receive "equal"
treatment under the law. If there are special areas where new laws are
required we should pinpoint those areas and legislate. But no one will benefit,

least of all our national interest, by adding new criminal concepts in the field

of economic crimes simply as part of a codification procedure when as noted by
the Commission staff there already is a vast proliferation of minutely specified

rules and regulations for the conduct of government, business, unions and indeed
of private life.

To the extent that the Report simply codifies existing law, we find no fault,

although we seriously question the procedure followed in some sections of
adopting criminal law by incorporating other statutes by reference.
Where new criminal concepts are proposed, however, we suggest that they

are drawn in language so imprecise as to make them completely unreasonable
if not unconstitutional. An even more basic objection arises because of the
complete absence in the Report of any showing of either the need or the
desirability of extending the reach of the criminal law beyond presently exist-

ing limits in the economic area. The Report contains no factual or other sup-
port for the proposition that an expansion of the use of the restraints of the
criminal law are necessary, relating to the enforcement of Federal economic
policy—yet the assumption of the absolute truth of this proposition is implicit
in those sections of the Report which broaden criminal liability in the eco-
nomic area.

Professor Kadish in the article previously referi'ed to lists the issues that
should be considered in evaluating legislation in this area :

".
. . There are many imponderables with respect to its effectiveness both as

a preventive and as a means of reducing the costs of an indiscriminate use of
the criminal sanction. On the side of preventive effectiveness, is the repro-
bative association of a genuine criminal conviction a needed weapon of enforce-
ment? Would the semi-criminal category of offense convey enough of a sense
of wrongness to perform its tasks? Can these laws be enforced efficiently enough
without such associations? Is the loss of the power to imprison a substantial
loss? Does what is left of the criminal process still provide efficiencies not
available in the pure civil remedy? Will the regulatory offense prove politically

acceptable to legislators and administrators as an alternative to outright
criminalization? On the side of reducing costs, how much will it help that a
new label has been created so long as the criminal process is used, or that
imprisonment is not available as a sanction, when in fact it is rarely used any-
way? And finally, is whatever is lost in effectiveness worth what is gained in
other respects? One cannot be dogmatic in answering these questions. Rut one
can. T think, insist that these are the kinds of questions which must be asked
about this alternative as well as others if we are to escape the limited options
inherited from different days in the use of the criminal sanction."
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The questions raised by Professor Kadish are neither asked nor considered
in the Report. In fairness, it should be noted that the Commission had neither
the time nor the resources to consider them. Yet, the assumption is made that
somehow in some way we will have more effective enforcement of Government
regulations in the economic area simply by adding the criminal sanction to
those other sanctions presently in force. We respectfully suggest that the Con-
gress, before accepting this concept should give full attention to the concept
itself rather than permitting that concept to be lost because it is so small a
part of the very large, useful and constructive material that is represented by
the Report.
What we are concerned with in the Sections we have discussed is not codifica-

tion—nor is it merely the adoption of new criminal law. The breadth of the
proposals in the economic area of the Report represent a major change in legis-

lative and economic policy in the United States. Before making that change
we suggest the need for a recognition that this is in fact what is proposed and
an acceptance of the concept that such a change should not be made as part of a
large-scale codification of Federal Criminal Law far and away the largest part
of which has no bearing whatsoever on the economic area.
We respectfully suggest that the Report in the sections analyzed fills no

demonstrated inadequacy in the regulation of economic activity, the administra-
tion of justice or in the coverage of the United States Criminal Law and if

adopted could do serious damage to both the legal and economic systems of the
United States.
The principal concerns that we have voiced in this statement are
1. The lack to date of a factual showing of any necessity for the implicit crea-

tion of new economic crimes as a result of Sections 402, 403 and 1006 of the
proposed Code.

2. The imprecise language used in defining these new crimes and the serious
dangers inherent in placing the threat of criminal penalty on the delegation of
authority in Section 403(2).

3. The unusual and retrogressive sanctions contained in Sections 3007 and
3502.

4. The "broad brush" treatment of economic crimes in Section 1006 and the
concept implicit in this Section that all regulation must be supported by the
force of the criminal law.

For these reasons we urge the Congress to seriously consider the specific

suggestions for changes in the Report that are contained in this testimony.
We are deeply appreciative of this opportunity to present our views. We

hope sincerely that the thoughts expressed will be of help in your consideration
of the Report and assure you of our desire to give the Congress all of the
assistance within our competence in your consideration of this proposed
legislation.
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Hercules Powder Company (now Hercules Incorporated) in Wilmington, Dela-
ware, and since 1955 has been General Counsel of Hercules Incorporated.

Mr. Maddock is admitted to practice before the Supreme Court of the United
States, in the Commonwealth of Massachusetts, and the State of Delaware.

Mr. Maddock. I am very pleased to have this opportunity to testify

on behalf of the section of corporation, banking and business law
of the American Bar Association with respect to the final report of

the National Commission on Reform of the Federal Criminal Laws.
The report is the pi-oduct of a great deal of effort by many in-

dividuals working in the public interest. As members of the pro-

fessional bar of the United States, we feel a special debt of gratitude

for the work that has been done, particularly in the traditional areas

of criminal law. Far and away the largest part of the report deai-

witli matters that are beyond our field of expertise and we, therefore,

leave these areas for comment by others who are more qualified

than we.

Our concern is solely with those sections of the report which relate

to new criminal restraints which are placed on business and upon
men and women in their economic activity.

These are the sections of the report which relate to matters that

are of direct and continuing concern to us as lawyers advising

business.

We approach our consideration of the report Avith the conviction

that in the United States our criminal laws are intended to prevent

antisocial behavior—they are not and should not be strictly punitive

measures. We believe also that the criminal law as a preventive deA^ice

should be employed only in those areas and situations where there is

a clear showing of real and serious danger to the public and where
measures other than tlie criminal law are clearly inadequate to pre-

vent the objectionable conduct. In short, that resort to the criminal

law as a device for protecting the public should be employed with
caution and only in those situations where other measures of social

control are not effective.

In those seditions of the report with which we are concerned, par-

ticularly where new restraints are proposed, we question seriously

whether this criteria has been satisfied.

The specific sections with which we are concerned are

:

1. Section 402—Corporate Criminal Liability;

2. Section 403—Individual Accountability for Conduct on Behalf
of Organizations;

3. Section 409—General Provisions for Chapter 4;

4. Section 1006—Regulatory Offenses

;

5. Section 1551—Strikebreaking;
6. Section 3007—Special Sanction for Organizations, and
7. Section 3502—Disqualification from Exercising Organization

Functions.
Section 402—Corporate Criminal Liability :

In Section 402 as proposed by a majority of the Commission we
suggest changes in 402(1) (d) and 402(2) and clarification of the

word "control" and the words ''responsibly involved" in 402(1) (a)

(iii).

Section 402(1) (d) provides that:
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A corporation may be convicted of

:

(d) Any offense for which an individual may be convicted withoiit proof of
culpability, committed by an agent of the corporation within the scope of his
employment.

This concept is not novel.

Fletcher in his treatise on corporations states

:

Congress may, in certain areas, in the so-called public welfare crimes as
drugs and narcotics, impose criminal liability on a corporation for the mere
doing of the proscribed act wholly unrelated to knowledge, actual or
constructive.

In view of the limitations as to pnblic welfare crimes described
by Fletcher, and the fact that the proof of culpability is not re-

quired, it would seem that this type of criminal activity should be
carefully circumscribed by reference to particular conduct in a spe-
cific statute rather than left to a <reneralized charge in a general
codification. Accordingly, if subparagraph (d) remains, we suggest
that the generalized language presently ai)pearing be replaced by
language that carefully describes those kinds of activity which the
Congress believes are of such serious import as to not require a find-

ing of culpability.

Section 402 (2) provides that

:

It is no defense that an individual upon whose conduct liability of the cor-
poration for an offense is based has been acquitted, has not been prosecuted or
convicted or has been convicted of a different offense, or is immune from
prosecution, or is otherwise not subject to justice.

This subsection does not change the law except perhaps where the
sole agent through whom the corpoi'ation acted w^as acquitted.

Fletcher states

:

"It is immaterial that the corj^orate officers and agents are them-
seh'es severally liable to indictment for the crime with which the
corporation is charged. And the corporation may be found guilty not-

withstanding the innocence of its agents, although the contrary has
been held where the sole agent through whom the corporation acted
was acquitted." Fletcher supports his position in part by citation to

Federal cases. We believe that the "sole agent" concept described by
Fletcher should be included as an exception to the provisions of

402(2).
Section 402(1) (a) lists the persons for whose conduct a corpora-

tion may be held criminalh^ responsible. Included in this list in sub-

section (iii) is "any person, whether or not an officer of the corpora-

tion, who controls the corporation or is responsibly involved in

forming its policy."

Nowhere in the section is there a definition of "control," and we,

therefore, have no guide as to whether it means ow^nership of a

majority of the voting stock or some other concept. "Control" is a

concept"^ with which the Securities and Exchange Commission has

been dealing for years with as yet no clear-cut definition. ^Ye believe

this point should be clarified if the concept is adopted. These same
comments, we believe are also applicable to the words "responsibly

involved in forming organization policy."

'^"\^len we mo^-e to the alternative suggestion by some members of

the commission to subsection 402(1) (a) which appears in brackets,
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we believe that this suggestion should be rejected—as it was when
the report was finalized. This subsection lists certain categories of
people in (i), (ii), (iii), and (iv) for whose offenses the coi-poration

will be criminally responsible. By eliminating the necessity for the

conduct of (i-iv) persons to be within the scope of their authority

to act, the proposal substantially broadens present concepts of crim-

inal liability.

Liability attaches under the alternate subsection (a) when the

offense is sanctioned by a (i-iv) person in any of the following
ways: (a) authorized; (b) requested; (c) commanded; (d) ratified;

or (e) recklessly tolerated in violation of a duty to maintain effective

supervision of corporate affairs. Authorized, requested, commanded,
and ratified are not troublesome concepts and may be a proper basis

for corporate criminal liability if the (i-iv) person had the authority
to give the sanction. The troublesome concept is "reckless toleration."

This would make the corporation liable for an offense committed
outside the scope of the agent's authority which might have been
stopped by a (i-iv) person had he laiown about it. This goes too far.

This is particularly true when the duty that has been breached is a
duty of "effective supervision." Can supervision ever be "effective"

if the subordinate acts improperly? The combination of "reckless

toleration" and "effective supervision" imposes an impossible burden
on the conscientious supervisor and the corporation.

In summary: We find no objection to 402(1) (a) (b) and (c) as

proposed by the majority of the commission. We would clarify

402(1) (a) and would limit 402(1) (d) to those activities where the
danger of public harm is sufficiently great to justify the lack of
culpability. We suggest the elimination of 402(2) or, if it is in-

cluded, an amendment to except corporate liability if the sole agent
through whom the corporation acted was acquitted. Section 403
Individual Accountability for Conduct on Behalf of

Organization: We take no exception to the provisions of 403(1)
and (3). We suggest, however, that 403(2) and (4) are unreasonable
and should be discarded.

Section 403(2) dealing with individual responsibility in the field

of business activity contains a far-reaching and we believe unwar-
ranted extension of the criminal law. This section provides that
whenever a duty to act is imposed upon an organization by a statute

or regulation, any agent of the organization having primary respon-
sibility for the subject matter of the duty is legally accountable for
an omission to perform the required act to the same extent as if the
duty were imposed directly upon himself.
By failing to define "primary responsibility" or give any guide-

lines as to the application of the words in practical operation, this

section places an impossible burden on the whole concept of dele-

gated authority and responsibility. Is primary responsibility shared
by all in the line of authority, or if not where does it rest—with
the line supervisor or foreman, with the board of directors—or at

j

what point in between ?

"Primary responsibility" appears to be reasonably straight-forward
when considered in the abstract. However, when viewed against the
reality of the administration of a business or other organization, the
problem of interpretation is very serious.
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The board of directors of a corporation is "primarily responsible"

for the operation of the company. Some part of this authority is dele-

seated to officers, who, in turn, delegate to the division or department
managers, who, in turn, delegate to other managers and supervisors

on down through the whole structure of the organization. Delegation

is meaningless unless authority and responsibility go hand-in-hand
and one of the outstanding features of American economic activity

is the freedom to act implicit in our system of delegation. The system

permits and encourages the greatest possible use of individual talent

throughout the whole structure of the organization by leaving in-

telligent men and women free to make their own decisions and take

the responsibility for them within sometimes clear but often very

hazy limits. In the course of this delegation, some may think that

primary responsibility remains with the board of directors—others

may believe it rests at a different level—the Report gives us no help

in answering the question. But assume it rests at the top, what then ?

If the board of directors, the president or others at the top of the

pyramid are criminally liable for the acts of subordinates because

they are "primarily responsible" the whole system is in jeopardy, for

who will make an effective delegation if he is responsible criminally

for conduct taken pursuant to that delegation. Those preparing the

report probably did not intend this result, but where does "primary
responsibility" lie in view of the language chosen? The answer may
be easy in a particular after-the-fact situation, but in the great

majority of cases the line will be extremely hazy. And this will be
especially true when planning action rather than in an after-the-

fact evaluation of conduct. Businessmen have troubles enough today
with the simple problems of economic responsibility in their posture

with the company. The addition of criminal liability would pro-

duce a very serious limitation on the incentive to delegate and thus

do grave damage to the opportunity for maximum use of individual

talent.

Section 403(4) is a further example of the unreasonableness of the

report provisions relating to individual responsibility. This sub-

section proindes

:

"A person responsible for supervising relevant activities of an
organization is guilty of an offense if he manifests his assent to the

commission of an offense for which the organization may be con-

victed by his willful default in supervision within the range of that

responsibility which contributes to the occurrence of that defense."

The mischief in this subsection derives from the fact that "willful"

does not mean simply willful but includes "recklessly," a particularly

difficult concept when combined with reference to a failure of super-

vision in the undefined "range of responsibility" that covers all levels

of super^-ision and finally the fact that liability can attach merely
to an omission "which contributes to the occurrence of the offense."

We oppose the very broad expansion of the scope of individual

criminal liability represented in sections 403(2) and 403(4), par-

ticularly when the concept is to be applied to a broad limitless range
of undefined economic or industrial activities.

The basic concept may be proper in a specific defined area because
of demonstrated problems that can be solved only in this way. As

-868 O - 72 - pt. 3-B - 17
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a general concept applying in all cases, however, it runs completely
contrary to our established concepts of basic fairness.

Section 403(2) and section 403(4) could very easily make criminals

of a broad segment of executives, administrators, and supervisors

at all levels of an organization simply because they delegate author-

ity; and this result could follow even though the individuals in-

volved had no intention of violating the law, no criminal purpose
and, in fact, no knowledge of the facts giving rise to their liability

as criminals. And all of this without even the suggestion of any
facts to support the need for this drastic result.

Although it may be relatively easy to second guess the meaning
of words in the context of occurrences that have already taken place,

how can lawyers properly advise their business clients in advance of
those occurences as to what may or may not be negligent supervision ?

Realistically, if a wrongful act is committed by a subordinate, it will

be almost impossible after the fact to prove competent supervision.

This means in practical effect that it would be impossible for a lawyer
to give his business client any meaningful advice regarding a safe

course of conduct.
Section 409—General provisions for chapter 4: By excluding

Government from the definition of organizations covered by the new
and expanded concepts relating to criminal activity by organizations,

section 409(1) (a) is particularly unfair and discriminatory. As a

matter of basic morality, a Government official who fails to properly
carry forward his responsibilities or to properly supervise his subor-
dinates should be just as culpable as a corporate official who fails

to supervise his subordinates. Because of the nature of the public
trust involved, it would seem that there is greater reason for in-

cluding public officials than for covering those who are involved in

basically private activities.

Section 1006—Regulatory offenses: Although the concept of equat-
ing regulated activity with criminal activity runs generally through
the sections of the report dealing with business or economic activity,

the mischief of this concept is most clearly demonstrated in section

1006.

This section makes the violation of a "penal regulation" a criminal
offense. Penal regulation is defined as "any requirement of a statute,

regulation, rule or order'' which carries a civil or criminal penalty.

There is no limitation in the quoted language. When one considers
the tens of thousands of Federal regulations alone and the very
broad areas of business and economic activity covered by them, the
mischief in this concept is apparent—but Federal regulations are only
one part of what is involved in "penal regulation'"—we are also con-
cerned with "rules'' and "orders''; and violation of a penal regula-
tion is punishable by fine and imprisonment.
We reject the concept that any activity that is or may be regulated

by Government is of such serious import to the public interest that t

a failure to abide by any regulation, rule or order issued by anyone ;

in authority in any of these areas should be punished as a crime.
|We are here involved with making criminals of hourly paid work- s.'

ers, foremen and supervisors, not just top management employees

—

for the rules, regulations and orders presently in effect cover the
broadest conceivable aspects of industrial activity.
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Where is the need for this section? What are the problems that
give rise to the desirability of such harsh punishment for unnamed
offenses? The report gives no clue to help us.

The report removed much of the inequity that appeared in the

study draft in section 1006. However, we believe that the evil was
not so much in the language as in the philosophical concept embodied
in this section. There may be areas of activity where Government
regulation is considered desirable but we reject out of hand the idea

that all regulation must be supported by the force of the criminal
law. The result of section 1006 as we see it was probably not intended
by those who framed this section and may come simply by the effort

to abbreviate, to standardize or to codify. But the result does follow,

intended or not.

We suggest that in the regulation of business or other economic
activity, no useful purpose is served by the attempt to standardize
penalties or by the added new concepts of criminal law found in

section 1006. We believe that it is far better to follow the pattern

that is traditional in the United States : If the regulation or suppres-
sion of a particular type of economic activity is desirable let the

Congress make the determination at the time the need for regulation

is considered and in the course of hearings on the question and at

that time tailor the remedy to fit the evil sought to be avoided. In
some cases this may suggest the need for a criminal penalty but
this will certainly not be true in all situations.

In this way, the need for using the vehicle of the criminal law
as well as the extent to which it should be used will be based upon
hard facts related to a specific problem with all persons afforded an
opportunity to be heard upon all the details of the proposal. This
is a far better approach than that followed in the report where
literally thousands of regulations, rules and orders—all unnamed-
are lumped together under a broad meaningless designation of penal

regulation—and where there is no opportunity whatever in the con-

gressional hearings to even identify the particular areas of regula-

tion let alone consider or evaluate the specific conduct that is to

be made criminal.

We urge the elimination of section 1006 from consideration in any
final legislation.

Section 1551—Strikebreaking: This section, although unobjection-

able as far as it goes, covers only one side of the labor problem. The
section provides

:

"A person is guilty of a class A misdemeanor if intentionally,

by force or threat of force, obstructvS or interferes with

:

(a) peaceful picketing by employees during any labor contro-

versy affecting wages, hours, or conditions of labor ; or

(b) the exercise by employees of any of the rights of self-organi-

zation or collective bargaining."
The sanctions in this section apply in the area of labor relations

only to acts of employers or their agents. If the Federal Government
is to punish employers or their agents who interfere with legitimate

labor activities the same power should exist to punish employees or

their agents who interfere with legitimate management activities. We
suggest that if this proposal is to be considered, the title "Strike-

breaking" be changed to "Protection of Legitimate Labor and Man-
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agement Activities" and that the following be inserted as a part of

section 1551(1) :

"(c) the exercise of any employer's right to maintain free and
open acess to his plant or other business establishment."

The last paragraph of the comment to this section appears to

invite the change we suggest.

Section 3007—Special sanctions for organizations; Section 3502

—

Disqualification from exercising organization functions: These sec-

tions introduce new and retrogressive concepts into our system of

penalties.

The special sanctions provided by section 3007—either alternative

—

appear to be wholly unnecessary, unduly punitive, and suggest

a tendency toward derogation of organizations and their officials

by the option of publicity as part of the sentence when an organi-

zation has been convicted of an offense. In this enlightened age,

this sanction seems out of step. The stocks and whipping post in the

public square are relics of an earlier age. Even if it were a good idea,

it is unnecessary. The mass communications media's legitimate con-

cern with ecology, prices, rights of consumers, and the general subject

of public policy, insures unfavorable publicity for organizations
which violate, or may be accused of violating, the laws. In fact, the

media seem to be far more interested in the accusations than in final

judgments. To add the notification or other publicity features to

other punishment presently provided, without making provision for

the assurance of publicity in the event of a decision favorable to the

organization seems to violate fundamental principles of fair play if

not justice.

The same "singling out for special punishment" features is also

carried over into section 3502.

No court should have the power to prohibit an offender who is

on probation from seeking work with a corporation. The offender

might have been convicted of murder, rape, arson, desertion from the

Armed Forces, or other serious crime. These offenders on probation
can currently work in a managerial capacity in organizations pro-

vided that they can convince the organizations that they have been
rehabilitated. To deny a person this same right because he has
committed an economic offense would appear to be a distortion of

social values.

CONCLUSION

The purpose of our testimony has not been to suggest that business

organizations and their employees should receive specially favorable
treatment under the Federal criminal law. They should not. But
they should receive equal treatment under the law. If there are

special areas where new laws are required we should pinpoint those

areas and legislate. But no one will benefit, least of all our national

interest, by adding new criminal concepts in the field of economic
crimes simply as a part of a codification procedure.
To the extent that the report simj^ly codifies existing law, we find

no fault, although we seriously question the procedure followed in

some sections of adopting criminal law by incorporating other civil

statutes by reference.
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Where new criminal concepts are proposed, however, we suggest
that they are drawn in language so imprecise as to make them com-
pletely unreasonable if not unconstitutional. An even more basic
objection arises because of the complete absence in the report of any
showing of either the need or the desirability of extending the reach
of the criminal law beyond presently existing limits in the economic
area. The report contains no factual or other support for the propo-
sition that an expansion of the use of the restraints of the criminal
law are necessary to the enforcement of Federal economic policy, yet
the assumption of the absolute truth of this proposition is implicit
in those sections of the report which broaden criminal liability in the
economic area.

Prof. Sanford Kaclish of the University of Michigan Law School
in an article "Some Observations on the Use of Criminal Sanctions
in Enforcing Economic Regulations'' i^ublished in the University of
Chicago Law Review in the spring of 1963 lists the issues that
should be considered in evaluating the use of the criminal law as
an implement for the enforcement of economic regulation. His com-
ments are quoted in the formal paper which I have submitted.
The questions raised by Professor Kadish are neither asked nor

considered in the report. In fairness, it should be noted that the

Commission had neither the time nor the resources to consider them.
Rather, the assumption is made that we will have more effective

enforcement of Government regulations in the economic area simply
by adding the criminal sanction to those other sanctions presently

in force. "We respectfully suggest that the Congress, before accepting
this concept, should give full attention to the concept itself rather

than permitting the introduction of that concept to be hidden because
it so small a part of the very large, useful and constructive material

that is represented by the report.

A^Hiat we are concerned with in the sections we have discussed is

not codification, nor is it merely the adoption of new criminal law.

The breadth of the proposals in the economic area of the report

represent a major change in legeslative and economic policy in the

LTnited States.

We respectfully suggest that the report in the sections analyzed
fills no demonstrated inadequacy in the regulation of economic activi-

ty, the administration of justice or in the coverage of the U.S.
criminal law and, if adopted, could do serious damage to both the

legal and economic systems of the L^nited States.

We are deeply appreciative of this opportunity to present our

views. We hope sincerely that the thoughts expressed will be of help

in your consideration of the report and assure you of our desire to

give the Congress all of the assistance within our competence in

your consideration of this proposed legislation.

Thank you.
Senator Hruska. Thank you very much, Mr. Maddock. That is

a very thoughtful and complete paper, written in a way that it is

going to be sort of a checklist on the sections that you have comment-
ed upon, so that we can consider them in the context of our views.

[The following letter in response to a written inquiry was re-

ceived :]
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Makch 23, 1972.

Mr. Charles S. Maddock,
Legal Department,
Hercules Incorporated,
Wilmington, Del.

Deak Mr. Hobson : Thank you for your excellent and thoughtful testimony
before the Subcommittee on the provisions pf the proposed Federal Criminal
Code relating to corporate criminal liability.

During and after the hearing, you agreed to respond to two additionali

matters. In many foreign countries there is no criminal liability for corpora-
tions. See the discussion in Mueller, ''Mens Rea and Corporation: A Study
of the Model Penal Code Position on Corporate Criminal Liability," 19 U.
Pitts L. Rev. 21 (1957). In this context, would your committee reassess
whether the new Federal Criminal Code should make corporations subject to

criminal prosecution?
Next, would you comment further on the provisions of the proposed Code

authorizing the sentencing judge to order disqualification of individuals in

the light of provisions of the Landrum-Griffin Act. 29 U. S. C. § 504, and
United States v. Grinnel Corp., 384 U. S. 363, 597 (1966).
Thank you,

Sincerely yours,
G. Robert Blakey,

Chief Counsel.

March 28, 1972.

G. Robert Blakey, Eq.,

Committee on the Judiciary, Suhcommittee on Criminal Laivs and Procedures,
U.S. Senate, Washington, D.C.

Dear Mr. Blakey : Thank you very much for your letter of March 23,

1972. I am setting out below the answers that I would give to the questions
posed in your letter. I have sent copies of this reply to the Chairman of the
Section on Corporation, Banking and Business Law and to the Chairman
of the Corporation Law Department Committee of the Section with the re-

quest that if they have different of additional views that they be forwarded
to you.

I hope that you will find my comments of help, but if you have any further
questions, please don't hesitate to raise them.

1. Should the new Federal Criminal Code make corporations subject to

criminal prosecution?
The American Bar Association position with respect to whether or not cor-

porations should be convicted of criminal offenses is covered on page 9 of the
paper submitted at the time of my testimony :

"Even in this relatively clear area, however, w-e suggest that perhaps the best
way to obtain compliance with law is to insist on strict observance by those
individuals with whom the law is concerned. Corporations act only by indi-

viduals and if strict attention is paid to them and responsibility is carefully
enforced on them, the corporation will take care of itself. By 'burying' the
crime in some fictitious creature of the law we can easily lose sight of or avoid
the prosecution of the real criminal—the individual."
One very serious caution, however : there seems to be a growing misconcep-

tion that if the directors or the officers of a corporation are made criminally
liable for anything done by or in the name of the corporation regardless of the
knowledge of such directors or officers, somehow or other the corporation will
behave itself. Nothing could be farther from the truth. In addition, the com-
ments on pages 10-15 of the paper submitted at the time of my testimony, with
reference to sections 403 (2) and (4) of the Final Report point up the gross
inequity of such a concept.

If, however, there is a belief that (1) it is not enough to punish corporate
employees in the lower echelons of management for their failings or (2) that
if the corporation as well as the individual is punished, there may be a greater
incentive for the officers and directors to provide for preventive action against
the reoccurrence of the offense, then there may be a reason to impose, under
proper conditions, liability on the corporation.

It should be noted in this connection that all major corporations with which
I am familiar have rather extensive educational programs for employees at all

management levels regarding the nature of the obligations imposed upon them
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not only by the criminal but the civil law. There may be smaller corporations
that cannot afford the kind of legal advice that larger corporations are receiv-

ing through their legal departments, but the trend in all corporations has been
toward a greater rather than a lesser awareness of not only the legal responsi-
bility placed on their officials but an awareness of the necessity of carrying on
operations in strict compliance with all legal requirements.

2. Should the proposed Code authorize the sentencing judge to authorize dis-

qualification of individuals?
I do not believe that criminal legislation should contain provisions barring

corporate officials or officials of other organizations from holding office in such
organizations.

If, in the course of a particular civil controversy, because of the special

facts involved, the trial court believes that a defendant should be restrained
from holding office either in a corporation or a union, the court's equity juris-

diction will probably permit it to frame a decree adequate to fit the particular
situation. Even though this relief was denied in the particular case, the United
States Supreme Court in United States v. Grinnel Corp. 384 U.S. 563, 16 L.ed.

778 at 791 clearly suggests that the trial court has this power in a civil anti-

trust case. We believe that in any area where the public interest is as strong as
it is in the field of antitrust, this equity power probably exists. On the criminal
side, the powers of the court in framing provisions relating to probation proba-
bly also include the power to include a provision that the individual is not to

hold office in a union or corporation as a part of the terms concerning proba-
tion. Although there has been no court challenge to the terms of the probation
for James Hoffa. this restriction is clearly contained in his probation order.

We suggest that it is far better to leave to the court at the time it is framing
a decree in a civil case or the probation provisions in a criminal case the power
to design the relief necessary for the protection of the public on the basis of an
actual factual showing in particular situations rather than trying through the
legislative device to cover a myriad of situations prior to the actual happening
of any particular event. Many errors of commission or omission can be made in

framing legislation and areas that should be covered may easily be missed
while at the same time appearances of, if not actual discrimination, can result

from the attempt to cover the situation in legislation. In this connection, it is

interesting to compare the legislative reasons in the Landrum-Griffin Act, 29
U.S.C. §504 for barring an individual from a union office with the provisions in

Section 3502 of the final draft covering corporate officials, the provisions in

Section 3501 covering government officials, and the provisions in 12 U.S.C.
Section 829 relating to FDIC insured banks. Presumably, the desire is to pre-

vent persons who have been guilty of an offense from having the opportunity to

commit the same offense again in the same position of public trust but the

specific provisions vary in a very wide dimension. If. as would appear to be the

case, the power to accomplish the desired result exi.sts independent of legislative

authority, the public interest is better served and many problems are avoided

by handling the matter without the aid of legislation. In addition, it could very
well he argued that if disqualification from office is provided by specific legisla-

tive authority, the only basis for disqualification is that appearing in the specific

legislation, thus losing the broader present authority which exists in our equity

jurisprudence as well as in the probation procedure.
The suggestion in my prepared statement that "no court should have the

power to prohibit a defendant who is on probation from seeking work with a

corporation" (page 26) was intended to apply in the context of Section 3502 of

the Final Report and not in the broader sense of the question that you have
asked in your letter.

Yours very truly,
Charles S. Maddock.

Have voii any questions, Mr. Blakey?
Mr. Blakey. ^o.
Senator HruskA. Mr. Hawk?
Mr. Hawk. None.
Senator Hruska. Thank von ver>' much for coming.

Our next witness is ^Nfr. Richard Hobson. chairman of the Corpor-

ate Law Committee of the Virsrinia Bar Association.

Your statement is already in hand, and you may proceed.
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STATEMENT OF RICHARD R. G. HOBSON, CHAIRMAN, CORPORATE
LAW COMMITTEE, VIRGINIA BAR ASSOCIATION

Mr. HoBSON. Thank you.

(The prepared statement submitted by Mr. Hobson reads in full

as follows:)

Biography of Richard R. G. Hobson, Chairman, Corporate Law
Committee, Virginia Bar Association

Occupation : Attorney, partner in the law firm of Boothe, Prichard & Dudley,
Fairfax, Virginia.
Education : Princeton University—AB Degree, Magna Cum Laude, 1953

;

Harvard Law School—LLB, 1959.

Experience : 1953-56—OflScer U. S. Navy, served aboard destroyed in Atlantic
Fleet and at U. S. Navy Bureau of Personnel, Washington, D. C. ; 1959-62—
Attorney and Management Consultant, Arthur D. Little, Inc., Cambridge,
Massachusetts ; 1962-63—Assistant to the legal counsel, CEIR, Inc., Washington,
D. C. ; 1963-present—attorney in private practice in Fairfax, Virginia.

Statement of Richard R. 6. Hobson, Virginia Bar Association

Mr. Chairman, the Virginia Bar Association wishes to comment with respect
to certain specific provisions of the proposed Federal Criminal Code and in

doing so to support the position taken by the American Bar Association with
respect to these sections.

By way of introduction, I would like to describe briefly the Association
which I represent before you today. The Virginia Bar Association met for the
first time on July 5, 1888, having been formed by the leaders of the Virginia
Bar. Its charter is dated 1890 and states that the A.ssociation is organized "for
the purpose of cultivating and advancing the science of jurisprudence, promoting
reform of the law and in judicial procedure, facilitating the administration of
justice in the state, and upholding and elevating the standard of honor, integrity
and courtesy in the legal profession."
At the present time the Association has approximately 2.900 members and

some 27 committees. I am a practicing lawyer, partner in the firm of Boothe,
Prichard and Dudley in Fairfax, Virginia, and am the Chairman of the Cor-
porate Law Committee of the Association and I have been designated as the
representative of the Association to present its views to this subcommittee.

I understand the Attorney General of Virginia has or will testify before you
with respect to jurisdictional aspects of the proposed criminal code. My concern
here today is more limited and relates only to a very few sections which we
think would have direct impact on lawyers counseling business organizations
and the ofiicers and representatives of those organizations. I wish to acknowl-
edge the fact that our attention to these sections was first attracted by the action
taken by he American Bar Association and its section on Corporation. Banking
and Business Law. I have seen a copy of the proposed statement by Mr. Charles
S. Maddock on behalf of the American Bar Association. I will try not to
duplicate the specifics of his statement with which we are in general agreement.
Our concern is with respect to proposed criminal code sections 402. 403. 409

(l)(a), 1006. 1551. 3007 and 3502. Indeed, a more precise description of our
reaction when we read these provisions would be one of shock. We are of the
opinion that these sections :

1. Create new crimes where none now exist and contain sweeping, inclusive
treatment of economic or business crimes with the implicit concept that all eco-
nomic regulation must be supported by the force of the criminal law.

2. Use imprecise language, thereby creating ambiguities and raising questions
of basic fairness in the proposed use of the criminal .sanction.

3. Impose upon organizations some unusual sanctions which run counter to
accepted concepts of the function of criminal punishment.

I have set forth below some comments on these sections

:

1. Section 1006—This .section makes violation of a so-called penal regulation
a criminal offense. Penal regulation is defined as "any requirement of a statute,
regulation, rule or order which is enforceable by criminal sanctions, forfeiture
or civil penalty." There is no limitation in this quoted language.
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The scope of the word "regulation" is enough to frighten any lawyer who has
dealt with government bureaucracy but the definition of the crime goes further
to include both "rules" and "orders." There is no limitation with respect to the
level of the official who can issue the "rule" or "order." the violation of which
will constitute a violation of a penal regulation that is punishable by fine and
imprisonment. It should be noted that the requirement that the defendant
charged with the violation must act "willfully" can be met with a showing of
mere recklessness. [§302(1) (e)]

2. Section Ji02(l)(a) [Alternative wording.]
This section would hold a corporation criminally liable for offenses "com-

mitted in furtherance of its affairs on the basis of conduct done, authorized,
requested, commanded, ratified or recklessly tolerated in violation of a duty to
maintain effective supervision of corporate affairs" by certain specified indi-

viduals. The major complaint with this provision is that it establishes criminal
liability based on reckless toleration of prescribed conduct. One criticism of the
alternative wording is that it makes the corporation liable for "reckless tolera-

tion" of too many of its employees. If deterrence is the purpose of imposing
criminal liability on a corporation, there should exist some possibility for the
corporation to be able to control the activity for which it is to be held criminally
responsible.

The Model Penal Code makes a corporation liable for the commission of a
criminal offense where the commission of the offense was authorized, requested,
commanded, performed or recklessly tolerated by the board of directors or by
a high managerial agent acting in behalf of the corporation within the scope
of his office or employment.

Although this provision preserves "reckless toleration" as a basis of liability,

it does limit the persons who may cause criminal liability to attach to the cor-

poration to directors or high managerial agents who also must be acting for
the corporation and within the scope of their office or employment.
The Model Penal Code. Section 2.02 (2) (C). defines "reckless" as follows:
A person acts recklessly with respect to a material element of an offense when

he consciously disregards a substantial and unjustifiable risk that the material
element exists or will result from his conduct. The risk must be of such a
nature and degree that, considering the nature and purpose of the actor's con-
duct and the circumstances known to him. its disregard involves a gross devia-
tion from the standard of conduct that a law-abiding person would observe in

the actor's situation.

The use of "toleration" implies some knowledge of the criminal conduct on
the part of the directors or high managerial agents. Basing corporate criminal
liability on such grounds is in line with the common law and makes the cor-

poration criminally responsible for the conduct of only those persons whose
conduct it and the .shareholders can regulate, as the Official Comments
demonstrate.
The limitations on corporate liability impose in cases falling within para-

graph c are generally consistent with the position of the English Courts and
those of some American states. They are consequently supported by a sub-

stantial body of case authority.
[Citations omitted.]

Substantially the same distinction is drawn in the provisions of the Restate-

ment of Torts Sec. 909 relating to the award of punitive damages against a

corporate employer.
In practical effect, paragraph c would result in corporate liability for the

conduct of the corporate president or general manager but not for the conduct
of a foreman in a large plant or of an insignicant branch manager in the

absence of participation at higher levels of corporate authority. Paragraph c

thus works a substantial limitation on corporate responsibility in cases in

which the deterrent effects of corporate fines are most dubious but preserves

it in cases in which the shareholders are most likely to be in a position to

bring pressures to bear to prevent corporation crime.

Model Penal Code. Tentative Draft No. 4 at 151.

If an approach such as outlined in the alternative wordins: of §402(1) (a) is

to be used, the Model Penal Code's formulation is more definable and precise.

3. Section 40S(2)—The extension of criminal liability for failure to perform
a duty.

This section provides

:

Except as otherwise expressly provided, whenever a duty to act is imposed
upon an organization by a statute or regulation thereunder, any agent of the
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organization having primary responsibility for the subject matter of the duty is

legally accountable for an omission to perform the required act to the same
extent as if the duty were imposed directly upon himself. [Emphasis added.]
By failure to define "primary responsibility" this section places an impossible

burden on the whole concept of delegated authority and responsibility. The
board of directors can be said to be "primarily responsible" for the operation
of the corporation. They delegate substantial authority to officers who in turn
delegate to other managers and supervisors down through the whole structure
of the organization. As to a particular duty who is "primarily responsible?"
Some may think this responsibility remains at the top. If the members of the
board of directors or other top management are to be criminally responsible
for the failure of a lower echelon subordinate to conform to a federal regula-
tion, who would be willing to delegate authority. Even if the scope of "primary
responsibility" is by interpretation limited to a direct supervisory authority,

the problem is still present. Businessmen have troubles enough today with the
simple problems of economic responsibility in their positions. The addition of
criminal responsibility will seriously limit delegation of authority which is

necessary for any effective organization.
4. Sections 3007 and 3502—In an age when the media is alert to voice their

legitimate concern with ecology and pollution of the environment or rights of
consumers, to name a few areas of both public and business concern, to pro-

vide for formal sanction of unfavorable publicity in addition to other already
applicable sanctions seems to be singling out the organization for unfavorable
treatment. The stocks and the whipping post in front of the gaol in Williams-
burg seem to have been revitalized in this Section 3007. It allows the court to

require an organization convicted of an offense to give notice or publicity of its

conviction. There is no provision for publicity of an acquittal.

Similarly, Section 3502 goes beyond traditional concepts of criminal sanction
in the case of representatives of an organization. It permits the sentencing
court to disqualify an executive oflScer or manager from serving in such capacity
for a period of five years if it finds danger in entrusting managerial responsi-
bility to him. This singles the "economic or business offender out for punish-
ment not given to the convicted murderer, arsonist or rapist. These traditional
types of offenders can work on probation in any managerial capacity provided
they can convince the organization that they have been rehabilitated. To deny
a person this right because he has committed a business type of crime would
seem to be twisting social objectives.

5. Section Jf09(l)(a)—This section excludes government agencies from the
scope of organizational culpability. While we oppose the scope of such organiza-
tional culpability proposed by the code there seems to be unfairness in singling

government oflScials out for protection.

CONCLUSION

The members of the Corporate Law Committee of the Virginia Bar Association
recognize that business and businessmen have no special claim to privilege under
the law. They are, however, entitled to the same consideration and even-handed
treatment available under our system of laws to all segments in our society.

We believe that the criminal sanction should be employed only when other
measures are clearly inadequate and where there is a clear showing of real

and serious danger to the public and other measures are clearly inadequate. In
our opinion there is no such showing in the report which accompanies the pro-
posed Federal Criminal Code and as lawyers who have some familiarity with
the business sector in Virginia, we must protest this radical departure from
existing law.

I appreciate this opportunity to present the Association's views to the sub-
committee.
The Corporate Law Committee of the Virginia Bar Association : A. Hugo
Blanldngship. Jr.. Fairfax : F. Elmore Butler, Richmond : Robert L. Burrus,
Jr., Richmond : Richard H. Catlett. Jr., Richmond : Robert E. L. DeButts.
Washington, D. C. : Charles D. Fox, III, Roanoke: Richard G. Joynt. Richmond:
Herbert V. Kelly, Newport News : Talfourd H. Kemper. Roanoke ; Frank Tal-
bott. III, Danville ; Richard R. G. Hobson, Chairman. Fairfax.

Mr. HoRSOiSr. I think. Senator, by way of introdnction. I should
say that the Virginia Bar Association v^-as founded in 188R and is

an association of approximately 2,900 lawyers in the state of Virginia.

I
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I am here on the authority of the association on behalf of its

Corporate Law Committee, and we must pay deference to the Ameri-
can Bar Association and Mr. Maddock for calling our attention
to the sections to which I address myself, the same sections to
which he addressed himself.

We were provided with a copy of the American Bar Association
report of the section on corporation, business and banking law. Our
committee studied that, and our association approved our concur-
rence in Mr. ]\Iaddock's statement which he has just made to you.

I will try not to duplicate what he has said. We have a few com-
ments in line therewith, but we are in general agreement. We are
concerned with the same sections.

We believe that these sections would create new crimes where
none now exist and contain sweeping, inconclusive treatment of
economical business crimes and would seem to imply that all economic
relations must be supported by the enforcement of criminal law.

Some sections use precise language, thereby creating ambiguity
and raising questions of basic fairness in the proposed use of criminal
sanctions and some of them impose upon organizations some unusual
sanctions which run counter to accepted concepts of the function of

criminal punishment.
With respect to section 1006 that Mr. Maddock addressed him-

self to: This section makes violation of a so-called penal regulation

a criminal offense.

Mr. Blakey. Mr. Hobson, may I ask you one question ?

Mr. HoBSOx. Yes.
Mr. Blaket. As a practical matter, when a fine is imposed on a

corporation, how is it normall}^ paid by the corporation?

Mr. HoBSOx. I have to say, frankly, that none of my clients have
been in that position, so I cannot give you any precise answer to that.

But I am sure it comes out of the general fund of the corporation,

subject to shareholder permission, of course.

Mr. Blakey. So, what you are suggesting is that the impact of

the fine lies either on the shareholders or

Mr. HoBSON. In any event

Mr. Blakey (continuing) on the public if the corporation is in

a position to raise prices to cover it?

Mr. HoBSON. That is correct.

Mr. Blakey. Well, could it be fairly suggested then that the

economic sanctions imposed, such as a fine, although imposed directly

on the corporation falls, in fact, on either one of two innocent classes,

the shareholders or the public?

Mr. HoBSON. It certainly falls on the corporation and hence on the

stockholders and, to the extent that loss is passed on, the customers.

Mr. Blakey. Did the Bar Association give any consideration to

questioning the fundamentally advisability of the notion that there

should be criminal sanctions on the corporation itself?

Did they do that?

Mr. HoBSOX. Other than the sanctions that are proposed in the

Report
Mr. Blakey. No. I am just asking whether the assumption in the

Report that the present law should go forward, that there should
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be sanctions on corporations as such was questioned. I am wonder-
ing whether the Bar Association gave any consideration to question-
ing that fundamental assumption ?

Mr. HoBSON. No, it did not, Mr. Blakey. It accepted the present
law concepts.

Mr. Blakey. Some of the materials made available to the com-
mittee by comparative law people indicate that foreign jurisdictions

almost uniformly deny that there is any utility in corporate criminal
liability. Do you think there would be any possibility that the Bar
Association might give some consideration to that

—

Mr. HoBSON. We certainly could do that.

Mr. Blakey (continuing) in the studying of the fundamental
assumption of the report itself that there should be corporate criminal
liability?

Mr. HoBSON-. I think members of the committee would be willing
to think about that and come back to you with our thoughts on it.

Mr. Blakey. I might suggest to you that Professor Mueller who
appeared before the committee yesterday, in a study at the Univer-
sity of Pittsburgh Law Review, in 1957,^ considered this in some
detail, and if the association would be of a mind to, I think the sub-
committee would appreciate its comments on that fundamental
question.

Mr. HoBSON. All right, sir.

Get back to my point on the penal regulation : Any lawyer that
has practiced before administrative agencies in administrative prac-
tice will be concerned, I think, ^^ith section 1006 which defines

"penal regulation*' as ""any requirement of a statute, regulation, rule

or order which is enforceable by criminal sanctions, forfeiture, or
civil penalty." There is no limitation in that language. The scope
of the word "regulation" is rather frightening, but it goes further
and includes both "rules" and orders," and there is no limi-

tation with respect to the level of the official who can issue the rule

or order.

Mr. Blakey. May I ask you this question at this point, Mr.
Hobson ?

Am I correct in saying that the section to which you refer has no
operational impact of itself ?

Mr. HoBSON. That is right.

Mr. Blakey. Does it not contemplate that a specific statute would
incorporate it by reference ?

Mr. HoBSON. Well, 1006 makes the violation of the penal regu-
lation a criminal offense.

Mr. Blakey. But is that not true only when the sanction is in-

voked by other statutes?

Mr. HoBSON. 1006 defines penal regulations, and, yes, by operation
of the other provision of the code.
Mr. Blakey. So that we would have to assume that 1006 would

have no operation at all unless another statute incorporate it by
reference, and then it would have only the operation that that other
statute gave it?

1. Mens Rea and the Corporation, a stiulv of the Model Penal Corle Position on Cor-
porate Criminal Liability, Gerhard O. W. Mueller, 19 Pitts L. Rev. 21 (1957) [see p. 1797].

i
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Mr. HoBSOx. Well, section 3 of 1006 says a person is guilty of a
class A misdemeanor if he willfully violates a penal regulation and
thereby, in fact, within it

Mr. Blakey. But the introductory language of this secton says

:

This section shall govern the use of sanctions to enforce the penal regulation
whenever and to the extent that another statute so provides.

Mr. HoBSON. That is correct.

Mr. Blakey. So, I wonder why there is difficulty in the drafting
of this specific concept? Would not the difficulty only come in its

specific incorporation in another statute ?

Mr. HoBSox. Well, I would say initially the difficulty comes in the
definition of the penal regulation, in itself.

Mr. Blakey. But would that not be modified—would there not
be an opportunity to modify that on a case-by-case basis?

iSIr. HoBSOx. I think we would say that the place to modifj' it,

Mr. Blakey, is right here in the penal regulation.

This is where we urge the clarification should be, at this point.

Mr. Blakey. Well, the problem to which the statute was addres-

sed was the existence in virtually all economic reguation t}^e statutes

of a catchall pro\'ision in the end saying, ""WTioever violates any
provision of this statute shall. . . ." The hope was that there might
be some general principles that could be used to organize those penal
regulations.

It is my understanding, at least, that there was no thought that

there not be an attempt to tailor them. But there ought to be a gen-

eral framework, and I wonder whether your objection is really to the

general framework or rather to the thought that they may not be im-

properly tailored in a particular context ?

Mr. HoBsox. I think I could respond at best, at least, by saying

that presumably, when Congress enacted the specific sections and the

various provisions of the law you referred to, there was attention

paid to the specific problem and the specific order where the regu-

lation or rule that was to be enacted and set forth to a person who
is a lawyer who is dealing with that section of the law whether it

is an administrative agency, he would be addressing himself to the

area of business conduct in which his client is going to be involved,

and he can look at that rule or that regulation, and tell his client in

that area of business conduct, "You are subject to this criminal

penalty, and this will be its application." Presumably the Congress,

when "it adopted the broad definition, or a broad criminal penalty

for violation of a particular body of law or the agency that adopted

the regulations, they knew they were imposing a criminal penalty

at that time when they set the regulation

Mr. Blakey. Would you not think
Mr. HoBSOx. But here is a general incorporation of the whole

works.
:Mr. Blakey. Would you not think there ought to be a general

principle applicable to w^liat agencies could do by way of regulation?

Or should we leave it up to each individual agency to work it out

on a case-by-case basis?

Mr. HoBSOx. In the present law it is done by general law and by

the agency within the scope of their powers and by the Administra-

tive Procedures Act.
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I think what we would say is that section 1006, with its broad
definition of rules and orders and regulations and the combination
of the fact that the defendant can be charged with a violation will-

fully and the fact that under 302(1) (e) it ["willfully"] includes
recklessness, should be noted in viewing the scope of that punishment

j

provision.

Within the alternative wording of 402(1) (a) that Mr. Maddock
talked about, this section holds a corporation criminally liable for

offenses committed in furtherance of its affairs on the basis of con-
duct done, authorized, requested, commanded, ratified, or recklessly

tolerated in violation of a duty to maintain effective supervision of
corporate affairs by certain specified individuals. The major com-
plaint with this provision is that it establishes criminal liability

based on reckless toleration of prescribed conduct and that the al-

ternative wording makes the corporation liable for reckless toleration

of too many of its employees. If deterrence is the purpose of im-
posing criminal liability on a corporation, there should exist some
possibility for the corporation to be able to control the activity for

which it is to be held criminally responsible.

There are alternatives to this in the model penal code which makes
a corporation liable for commission of a criminal offense where the
commission of an offense was authorized, requested, commanded,
performed or recklessly tolerated by the board of directors or by a

high managerial agent acting in behalf of the corporation within
the scope of his office or employment.
Although this provision preserves reckless toleration as a basis

of liability, it does limit the persons who may cause criminal liability

to attach to the corporation to directors oi' high managerial agents
who also must be acting for the corporation and within the scope
of their office or employment.

In my statement, I set forth some other references from the model
penal code, and, although we would agree with ABA's disapproval
of the section, we would feel that the model penal code formulation
is a preferable one if one is to be adopted.
In section 403(2), the extension of criminal liability for failure

to perform a duty, it provides that

:

Whenever a duty to act is imposed upon an organization by a statute or regula-
tion thereunder, any agent of the organization having primary responsibility for

the subject matter of the duty is legally accountable for an omission to perform
the required act to the same extent as if the duty were imposed directly upon
himself.

By failure to define primary responsibility this section places an
impossible burden on the whole concept of delegated authority and
responsibility. The board of directors can be said to be primarily
responsible for the operation of the corporation. They delegate sub-
stantial authority to officers who, in turn, delegate to other managers
and supervisors down through the whole structure of the organiza-
tion. As to a particular duty who is primarily responsible? Some
may think this responsibility remains at the top. If the members of
the board of directors or other top management are to be criminally
responsible for the failure of a lower echelon subordinate to conform
to a Federal regulation, who would be willing to delegate authority?
Even if the scope of primary responsibility is by interpretation
limited to a direct supervisory authority, the problem is still present.
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Businessmen have troubles enough today with the simple problems
of economic responsibility in their positions. The addition of criminal
responsibility will seriously limit delectation of authority which is

necessary for any effective orgranization.

With respect to section .3007 and 8502 which provide sanctions,
in an age when the media is alert to voice their legitimate concern
with ecology and pollution of the environment or rights of the
consumers, to name a few areas of both ])ublic and business concern,
to pro-vade for formal sanction of unfavorable publicity in addition
to other already applicable sanctions seems to be singling out the
organization for unfavorable treatment. We still have stocks and
whipping posts in front of the gaol in Williamsburg and these seem
to have been revitalized in this section 3007.
Mr. Blakey. Mr. Ilobson, may I ask you at this point if it is

normal now when a person is convicted of embezzlement, an individ-

ual employee of a bank, to require that he make restitution to the
bank as a condition of, perhaps, probation? If it is normal now,
how would you distinguish that situation? Is that situation, appli-

cable as in a case of individual liability, distinguishable from the
situation envisioned by the black-letter draft of section 3007, which
would effectuate a corporation's duty to make restitution to the
identifiable class that it may have harmed ?

That is really not publicity in the way of
Mr. HoBSON. The alternative of 3007 is publicity, I would say;

the first alternative to 3007 is the idea of advertised notice.

Mr. Blakey. And do you object to both ?

Mr. HoBSON. Xo, I think notice as defined is a means of notifying

those to whom restitution must be made, but I do not object to it;

however, this whole section as a sanction seems to

Mr. Blakey. The alternative section ?

Mr. HoBSOX. Yes, 3007 alternative, where it talks about this, 3007,

the black letter draft, as I think you referred to it, requires organi-

zations to give notice of their conviction to the individuals harmed
by mail or advertising.

Mr. Blakey. In a situation where you did not know to whom
the letter should be mailed, how else could you do it except by
advertising?

It is normal now, for example, where legal notices are given in

newspapers-
Mr. HoBSOx. That is correct.

Mr. Blakey. To contact people that way where letters cannot

be mailed. How would you distinguish that from this?

Mr. HoBsox. I would distinguish this alternative as one that is

publicity, and it is that one, I think, I am adressing myself to.

Mr. Blakey. And not the black letter?

Mr. HoBSOX. In the original draft?

Mr. Blakey. Yes.
Mr. HoBSOx. To the extent that it seems to single out organiza-

tions for separate treatment from private individuals, I think that

would be the onlv other comment I would make about the fii^st one.

Mr. Blakey. 'if it were made applicable to both individuals and

organizations, would vou have any objection to 3007 as it is written?

Mr. HoBsox. I would have no objection as to unfair treatment.

I am not sure that I would go so far as to say that I would approve

the section generally anyway.
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Mr. Blakey. Would you have any doubt that under current law
the court could probably
Mr. HoBSON. The courts have done so.

Mr. Blakey. Already do it?

Mr. HoBSON. To my knowledge, it has been done by the method
of legal advertisement issues in a class action case.

In 3502, we think
Mr. Blakey. On that one, let me ask you this question : Is it not

true as a matter of general principle, in antitrust law today, that

a person could be disqualified from continuing his business activities?

Mr. HoBSON. If the person, for instance—if the person convicted

—

if the type of activity were professional activity, a member of a bar,

conviction of a felony would follow with removal of his status in

the profession.

Mr. Blakey. Under the antitrust laws, is it not true that as

matter of general antitrust principles that if a person has been guilty

of particularly vicious predatory practice, he could be disqualified,

or, as some part of an antitrust decree, from engaging in that kind
of business activity in the future ?

Mr. HoBSOx. ^Vhat examples ? Wliat kind of examples?
I know of none. You may be aware of some examples.
Mr, Blakey. I am thinking, I believe, of the Grinnell ^ case in the

Supreme Court, where the judge, in fact, had ordered or prohibited
the defendant from engaging in the future, and the Supreme Court
held that the fact

Mr. HoBSON. Wliat was that activity ?

Mr. Blakey. I do not remember the full details of the case at this

point. Perhaps, if I were
Mr. HoBSOX. This would apply to a broad range of business activi-

ties, and I would think in a specific impugning of some sort of public
function this mav have been done. I know of none.
Mr. Blakey. Would you be willing to comment in a letter on that

particular case?
Mr. HoBSON. Yes ; if you will give the reference, we will certainly

check that out.

Mr. Blakey. Thank you.
Mr. HoBSOx. We feel section 3502 goes beyond traditional concepts

of criminal sanction in the case of representatives of an organization.
It permits the sentencing court to disqualify an executive officer or
manager from serving in such capacity for a period of 5 years if it

finds danger in entrusting managerial responsibility to him. We
think this singles out the ecoiiomic or business offender for punish-
ment not given to offenders under the traditional types of crimes.

Mr. Blakey. Let me raise another illustration with you.
Are you familiar with section 504 of the Labor-Management Rela-

tions Act ^ which prohibits individuals from serving as labor repre-
sentatives for a period, I think, of five years ?

Mr, HoBSOx, That came into effect with the Landrum-GrifRn Act?
Mr. Blakey, Yes, where they have been convicted of certain felonies

and are serving as a union official.

Mr. HoBsox. Yes, I Imow of such provisions existing.

1 Grinnell v. United States, 384 U.S. 563 (1966).
2 29 U.S.C. § 504 (73 Stat. 536).
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Mr. Blakey. Would your objection to this pro^nsion which gen-
eralizes that concept go to that proA'ision of present law ?

Mr. HoBSON. I think the Landrum-Griffin Act provision stems
from—and I am speaking from a general recollection of this—

I

think that Congress's particular concern and the public concern
in this area of labor-management relations, the concern that a union
representative or official has something of a public trust, indeed—and
if he is an elected official, indeed—or appointed by an elected official,

I think there is a special concern of the public and of the Congress
as to a responsibility.

Mr. Blakey. The question I am asking you relates to your state-

ment that section 3502 goes beyond traditional concepts of criminal
sanction in the case of representatives of an organization. I am just

raising with ;you whether that statement is consistent with the law
either in the antitrust area or in the labor area?

Senator Hruska. Will counsel yield?

Is there not further illustration in the banking laws where a bank
official if found guilty of embezzlement or of fraud, fraudulent con-

duct, is disqualified thereafter from continuing as an officer?

I am not sure at this time, and we can check it, but I think the SEC
has similar sanctions against brokers and investment bankers who
transgress some of the laws of the land. So, that would indicate that

there is some body, some points in the body of law, to serve as

precedent.

Mr. HoBSON. I think there is where the particular type of business

acti\'ity is already licensed and where the Government is in a field of

regulation, and I would see no problem with the requirement where
we have certain qualifications to serve in a capacity.

If you have shown yourself—you know—morally incapable of

serving in that capacity, where, in. fact, the public puts their trust,

then, this would disqualify you, and the banks are one area, and
there are others, and the bar is another one.

Mr. Blakey. Would you have difficulty with the court making
that kind of a decision on a case-by-case basis plus, I suppose, an ap-

pellate review?
Mr. HoBSOx. I think I would if it is as broadly as it is stated here

where there are, in fact, many areas of business—and you will realize

we are talking now from the smallest to the highest. There is, in fact,

no regulations, no code of conduct specified for what this small

businessman or small man is to do. The areas where there are some
areas-

Mr. Blakey. You seem to be assuming the disqualification would
follow automatically. I suppose there would have to be a aggravated

factual showing in*^the particular criminal conduct and some rela-

tionship between it and the f)Ossible future disqualification.

Mr. HoBSON. I would not give the judiciary that broad discretion,

I think.

Mr. Blakey. Let me ask you this related question : Since the pri-

mary punishment for a convicted offender is imprisonment and that

camiot be imposed on a corporation, how do you recommend that the

code give equal treatment to corporations and individuals?

Should we not have to try to fashion some special sanctions for

corporations if ultimately the subcommittee is to give equal treatment

to corporations and individuals ?

57-868 O - 72 - pt. 3 - B - 18
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Mr. HoBSON. Well, I do not think the proposition we start out
with is that we want to give equal treatment to corporations, and
in enacting criminal codes as they will apply to the business area,

I do not think that is the first assumption we start out with.

Mr. Blakey. I am raising the question primarily in reference to

your objection to publicity as a possible sanction for a corporation.

We can only fine a corporation—or I suppose you could lift charters.

Would you recognize as legitimate a possible sanction of the corpora-
tion such as that which would be the functional equivalent of capital

punishment ?

Mr. HoBSOisr. Of putting him out of business one way or another ?

You are raising some interesting constitutional parallels.

Mr. Blakey. Now the law can only fine a corporation, and you
have indicated that a fine falls primarily on the consumer or the

stockholder. I wonder if you are not forced into finding some ad-

ditional new sanctions such as publicity to make economic regula-

tion effective? x4.nd if you ol)ject to the absence a similar sanction

of publicity in the area of personal criminal responsibility, don't

you ignore the need for special sanctions in the area of corporate
criminal responsibility.

Mr. HoBsoN. I think my general response to that would be:

To absolutely have equality of treatment of an organization versus

an individual is not the prime, initial goal that you set in drafting
the code of conduct. But in our point here, it would be to the extent

that proposals go beyond traditional types of sanctions, they are novel

concepts and are subject to questions of fairness and equal treat-

ment. One thing occurred to us, and this is perhaps a facetious

response: There is no place in the provisions where the criminal,

the business participant, is, indeed, found innocent of a charge.

There is a lot of publicity that goes simply with the trying, the

trial and accusation which, in the business field, is virtually death
to business and many occupations and in many fields of business it

is essentially death to the business enterprise merely to be charged.

In many areas such as those in which the Federal Trade Commission
operates, a consent order sometimes is death to a business. Publicity

is a very, very serious and detrimental sanction to business enter-

prises, perhaps more so from the economic standpoint where it can
be more so perhaps than to an individual because the business or-

ganization's, indeed, whole purpose in life is economic, to the extent

we are talking about economic sanction.

I would add one more comment about section 409(1) (a).

That is the same as contained in the ABA report, and this is that

it would seem we would question really whether or not it would be
fair to single Government officials out for protection under
that section, even by not including them into the definition of an
organization.
In summary: The members of the Virginia Bar Association and

those particularly engaged in representing business clients recognize
that businessmen have no special claim to privilege under the law.

They are, however, entitled to the same consideration and even-

handed treatment available under our system of laws to all seg-

ments in onr society. We believe that the criminal sanction should
be employed only when other measures are clearly inadequate and
where there is a clear showing of real and serious danger to the
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public and other measures are clearly inadequate. In our opinion,
there is no such showing in the report which accompanies the pro-
posed Federal criminal code, and, as lawyers who have some fa-
miliarity with the business sector in Virginia, we must protect this
radical departure from existing law.
We appreciate the opportunity. Senator, to come here and backup

the American Bar Association, and I will try to respond and get
the committee members to respond to any requests that Dr. Blakey
may have.

Mr. Blakey. "Would you also perhaps correlate your response with
the American Bar Association, so the subcommittee will learn from
them, too?

Mr. HoBSOX. I will be happy to.

Senator Hruska. Thank you very much, Mr. Hobson, for coming
here. We know that it is a part of your pro bono publico duties, I
suppose, but that is part of the law business.

Mr. HoBSON. We find a lot of that, don't we. Senator?
Senator Hruska. Very well.

Our next witness is Professor Alan Miles Ruben of the Cleveland-
Marshall College of Law. Is he here ?

Mr. Euben, your statement will be placed in the record in its en-

tirety and you can proceed in your own way to highlight it or other-
wise comment on it. Each witness is allotted 30 minutes, and you
have that amount of time if you want to consume it.

STATEMENT OF PROF. ALAN MILES RUBEN, MEMBER OF THE FAC-

ULTY, CLEVELAND-MARSHALL COLLEGE OF LAW, CLEVELAND
STATE UNIVERSITY, CLEVELAND, OHIO

Mr. Euben. Thank you. Senator.
Senator Hruska. Your prepared statement will appear at this

point.

(The prepared statement submitted by Mr. Ruben reads in full as

follows:)

Statement of Pbof. Alan Miles Ruben

I am Alan Miles Ruben, a member of the faculty of The Cleveland-Marshall
College of Law, Cleveland State University. I appear at the invitation of the
Committee to comment on the provisions of the proposed Code dealing with the
sentencing of corporate offenders. For the record, my principal academic re-

sponsibility lies in the area of corporate law. In addition, my experience in-

cludes the counseling and trial defense of corporate clients, both as a private
practitioner and as house counsel, as well as the investigation of business organi-
zations as Special Counsel for the Senate Subcommittee on the National Stock-
pile, and the prosecution of corporate malefactors, as Deputy Attorney General
of Pennsylvania.

In reviewing notions of corporate criminal responsibility, the threshold ques-
tion to be asked is : What purposes are served by convicting a corporation and
imposing a particular sanction?
We can approach an answer, first, by noting that most corporate crime is

committed to enhance income potential or minimize expected costs. Visiting

criminal liability upon business organizations importantly functions therefor

to "take the profit out of the crime" and thus deter others from being tempted
to pursue impermissible paths to corporate gain.

In the second place, as organizations become larger and more complex, de-

cisional responsibility is diffused and it becomes increasingly difficult to single

out the individuals who have authorized the culpable acts. And. even when they
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can be identified, we must observe that the conviction rate of corporate oflBcers

has been singularly unimpressive. Yet, the environment of the corporation may
be such that eyes are closed to misconduct which contributes to profitability or
the achievement of other organizational goals. Employees at the operational
level of the hierarchy, even without direction or approval from their superiors,
nevertheless manage to get the message as to what is required of them. They
tend to be supervised not so much as to the means used to accomplish objectives
as they are with respect to failure to produce desired results. In such cases,
the only effective method of changing the corporate climate and deterring
further violations may be the imposition of criminal liability upon the corporate
entity, thereby encouraging management to adopt and rigorously enforce com-
pliance policies.

Still, the application of economic sanctions against the corporation is likely to

result in the sacrifice of other interests.

The impact of the penalties will be felt by consumers, as the firm attempts to

pass on the cost, and by stockholders in the form of diminished dividends or
share values. Employees' interests may also be affected.

Consider the effect of economic sanctions imposed upon a convicted corpora-
tion subject to the "time warp" phenomenon. Very often a considerable length
of time elapses between the commission of an offense and the conviction for it.

In the meantime, substantial changes may have taken place in the identities of
the owners and managers of the entity. The result is. therefore, that the
criminal penalty falls upon classes of persons who cannot be said in any realistic

fashion to have had knowledge of the wrongdoing at the time they made their
decisions to affiliate with the enterprise. The condition is well illu.strated by
the recent Shoup Voting Machine Company prosecution. Shoup was allowed to

enter pleas of nolo contendere to indictments charging it with mail fraud and
conspiracy in connection with promoting the sale of its machines to government
agencies over the past several years by bribing public officials. The $45,000 fines

were ultimately bourne by the Macrodyne-Chatillon Corporation, the parent com-
pany, which had innocently acquired the Shoup stock immediately prior to the
advent of the prosecution.
To the extent that the use of criminal sanctions succeeds in controlling anti-

social behavior in the corporation and fulfills the traditional functions of the
criminal process—reform and rehabilitation of the offender and deterrence of
potential offender.s—the injury thereby occasioned to other interests should not
be given primary consideration.
Three sanctions are provided as sentencing alternatives for the corporate de-

fendant in the proposed code :

SPECIAL PUBLICITY SANCTION FOR ORGANIZATIONS

Section 3007 denominated "Special Sanction for Organizations" permits the
sentencing court to require the corporation "to give notice of its conviction [but
not that of individual employees, oflicers. nnd directors] to the persons ostensi-
bly harmed by the offense by mail or by advertising. . .

." The sanction is thus
designed to alert the putative victims of the offense so as to "facilitate restitu-

tion." A broader provision authorizing the court to insist that the corporation
"give appropriate publicity to the .sector of the public interested in the convic-
tion. . . ." was rejected despite possible deterrent value because it was judged
to come too close to approving a policy of "social ridicule as a sanction."
Yet the rejected alternative may be preferable.
The broader publicity sanction serves the purpose of making the conviction

known to those, such as shareholders, customers, lending institutions, and
creditors, who might be in a position to direct or at least influence change in

corporate policy. Further, particularly when the conviction relates to viola-

tions of consumer protection legislation, the extensive publicity may have the
effect of triggering public outrage and consequent consumer boycotting of the
corporate products, thereby reinforcing any economic sanction impo.sed by the
court, a fact which should be taken into account in framing the .sentence.

However, the use of widespread publicity as a sanction has perhaps even
greater significance because of its effect upon the defendant corporation's public
image.
There is no gainsaying the fact that corporate managers place a premium

upon a favorable organization image, and the loss of prestige consequent upon
the publicizing of a conviction may liave very profound deterrent value. The
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corporation as an employer and as a lobbyist is undoubtedly handicapped by
the resulting stigmatization. The educational lesson is not likely to be lost

upon potential offenders.
FINES

The Commission has provided in Section 3301 for a maximum fine of $10,000
to be imposed upon a corporation which has been convicted of a Code defined
offense, unless it has derived pecuniary gain or caused injury by reason of the
offense, in which case the organization may be sentenced to a fine which does
not exceed "twice the gain so derived or twice the loss caused to the victim."
For the large corporation a fine of $10,000 amounts to no more than a gnat

bite.

On the other hand, the problems attendant to developing proof of gain or loss

fr.om the offense may render the alternative fine ineffective in many cases.

When, for example, a corporation violates pollution control regulations and
shifts the cost of waste disposal from itself to the community, there may be very
significant obstacles in the path of calculating the community's loss or the cor-

poration's profit.

The difl5culty may be avoided by making clear that the "gain" or "loss" com-
putations need not be precise and that what is required of the court is only
that it supply its best estimate so that the risk of inaccuracy falls upon the
wrongdoer.
For the purpose of making the estimation, the court should be authorized to

employ, at the defendant's cost, special masters and appropriate professional
assistance.
While the problem may also be answered by the creation of a "rebuttable"'

presumption that all loss or gain attributable to transactions related to the
violations are the result of such violations, use of the ordinary adversary trial

process to establish the "economics" of the violation seems comparatively
inefl!icient.

A third fine alternative, useful when the offense does not give rise to gain or
loss and the fixed dollar maximum penalty does not appear to be meaningful in

light of the size of the defendant corporation, may be suggested. The fine can
be established as a percentage of net income so that it packs proportionately
the same wallop regardless of the scale of the enterprise. This kind of sanction
is available in the ease of certain violations of Common Market regulations gov-
erning competitive conduct. Fines of up to "10% of the turnover of the preced-
ing business year" may be imposed upon firms whether their infringements are
willful or negligent.
The superior flexibility offered by a percentage-based fine commends the

adoption of this alternative.

PROBATION

We know very little about the corporate criminal. Aside from Sutherland's
seminal work. "White Collar Crime," little has been done to quantify the extent
of corporate criminal behavior or to relate such conduct to underlying factors.

Neither the Department of Justice nor the Administrative OflSce of the United
States Courts maintains records from which corporate criminals can be identi-

fied and their characteristics studied. It is likely, however, that the overwhelm-
ins: number of offenses for which coriwrations might be prosecuted go
undetected.
Sutherland's work suggests the presence of significant recidivist tendencies

among the larger corporations. Judged from the number of corporations which
have been indicted three or more times for violations of the Sherman Act during
the period 1955-1965. his findings of recidivism appear to have support, at least

in the area of antitrust offenses.

Our penal system has not done well as an institution for the reformation of

the individual criminal. Ironically, perhaps there is greater hope for rehabilita-

tion of the corporate offender, through expansion of the probation program.
The proposed Code provides that an organization convicted of an offense may

be .sentenced to probation for a maximum period of five years. The difficulty is.

however, that the conditions of probation, spelled out in Section 3103(2), are
not particularly appropriate for the corporate defendant.

I propose that as additional conditions for probation the corporation be re-

quired to (1) give notice of. and permit attendance by a probation oflScer at,

all scheduled meetings of the board of directors, committees thereof, oflScers,



1666

and other management employees making or substantially influencing corporate

policy; (2) permit the probation oflBcer access to corporate books and records

including all records and memoranda prepared for or by individual oflScers and
employees; and (3) admit the probation officer to the premises and all the

facilities of the corporation and permit inspection of such premises, facilities,

and the operations conducted in connection therewith.

The need to attend meetings, review records or inspect facilities would depend,
of course, upon the nature of the offense and the potential for repetition of the

criminal conduct.
As an officer of the court, the probation officer would be bound to respect the

confidentiality of information obtained through his inspections and refrain

from either disclosing data which would be of assistance to competitiors, or

profiting from "insider" information.

The training of the probation officer useful in the case of the corporate
offender would not necessarily be that of the social worker or psychologist who
currently constitutes the bulk of the probation staff. Instead, depending upon
the nature of the offense for which the defendant was convicted, the officer

might be an engineer, accountant, economist, attorney, chemist, or other special-

ist. Indeed, more than one probation officer, each qualified in a different special-

ty, might be employed when the offense indicated that multiple-expertise was
required to effectively supervise the corporation's activities during the proba-
tionary period. Such personnel might be "borrowed" from the governmental
agencies associated with the prosecution, or otherwise transferred from the
skilled pool of Federal career personnel for special assignment. Ultimately, a
select number of such specialists might be added to permanent staff.

The cost of probationary supervision might well be charged to the defendant
corporation and payment thereof made one of the conditions of probation.
Another important condition of corporate probation which should be required

is the development and implementation by the corporation of an "affirmative
compliance policy and program." Such a program would set forth guidelines
and procedures for assuring adherence to the applicable prohibitions and
duties imposed by law and prevent recurrence of criminal conduct. The pro-

gram should be approved by the sentencing court and its operation supervised
by the probation officers.

Admittedly, the foregoing suggestions for additional conditions of probation
intrude extensively into the internal affairs of the corporation. They go far
beyond the precedent of an Internal Revenue Service audit or a triennial state

insurance department examination. And, certainly these proposals carry further
than the procedures for third party investigation permitted under the corporate
law of certain Commonwealth countries, Sweden and France, when mismanage-
ment is alleged by shareholders.

Nonetheless, they do provide a viable framework for making probation an
effective sentencing alternative for reforming the guilty corporation.
Beyond this they also convert probation into an effective deterrent device.

Corporations, particularly large organizations, abhor outside intervention into

their affairs. The secrecy of their board rooms may be as great as ever sur-

rounded deliberations of a grand jury. Meetings of high corporate officials and
directors are often carefully shielded from disclosure even within the organiza-
tion. While the "Top Secret" stamp is not used, corporate records are usually
maintained on a confidential basis ; and, if a breach of security is feared,
apparently there is little hesitancy in freely using the nearest available paper
shredder.
The threat of an omni-present public probation officer viewing the most in-

timate details of corporate operations is calculated to deter even the most
irresponsibly managed corporation from subjecting itself to the criminal process.

In closing. I invite the Committee's attention to a creative use of probation
by the United States District Court for the Norhern District of Ohio last month
in the United States v. Cleveland Electric Illuminating Company, No. CR 71-279.

There, the corporation was convicted of violation of the Navigable Waters
Act of 1899 by dumping poisonous wastes into the Cuyahoga River. In sentenc-
ing the defendant to a six months term of probation, the court put the de-
fendant's operations under the supervi.sion of a qualified employee of the
Environmental Protection Agency to oversee the requirement that the corpora-
tion dispose of its refuse in a manner which would not harm the environment.
A copy of the order of probation is appended to my testimony.
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Judgment and Order of Probation (Revised Dec. '66), Cr. Form No. 101

United States District Court for the

[No. CR 71-279]

United States of America
V.

Cleveland Electric Illuminating Company

On this 8th day of February, 1972, came the attorney for the government and
the defendant appeared in person, and ^ by George I. Meisel, counsel.

It is adjudged tliat the defendant upon its plea of - nolo contendere, and a
finding of guilty has been convicted of the offense of Discharging refuse into

navigable waters of the United States, in violation of Title 33, Sections 407 and
411, United States Code as charged^ in counts 4, 5, 13 and 16 and the court
having asked the defendant whether he has anything to say why judgment
should not be pronounced, and no suflBcient cause to the contrary being shown
or appearing to the court.

It Is Adjudged that the defendant is guilty as charged and convicted.
It Is Adjudged * that the defendant is fined the sum of $2..5O0.0O as to count 4.

$2,500.00 as to count 5, $2,500.00 as to count 13 and $2,500.00 as to count 16.

Total Fine $10,000.00, execution of the Fine suspended and the defendant is

placed on probation for a period of six (6) months.
It Is Further Ordered that, upon motion of the United States Attorney, counts

1, 2, 3, 6, 7, 8, 9, 10, 11, 12, 14, 15, 17. 18, 19 and 20 are hereby dismissed.
A True Copy of the Original, Filed : Feb. 8, 1972.

Attest : Dominic J. Cimino, Clerk.

By Richard R. Peters, Deputy Clerk.

It Is Further Ordered that during the period of probation the defendant shall

conduct itself as a law-abiding, indu.strious citizen and observe such conditions
of probation as the Court may prescribe. Otherwise the defendant may be
brought before the court for a violation of the court's orders.

It Is Further Ordered that the clerk deliver three certified copies of this

judgment and order to the probation officer of this court, one of which shall be
delivered to the defendant by the probation ofiicer.

Thomas D. Lambros,
United States District Judge.

Mr. Ruben. Members of the staff—Mr. Chairman. I am delighted

to be here this mornino; to comment on tlic sentencing; alternatives

available for corporate criminals.

Before makiner some additional suggestions, I ^yant to record my
admiration for the work of the National Commission and the very
significant Federal Criminal Code they produced. The proposed
code makes a major contribution to the development of thought
with respect to criminal law in general and the imposition of

criminal iiability and sanctions upon corporations.

May I pi-eface my remarks by stating that I am a firm believer

in the idea that criminal liability can and should be visited upon

1 Insert "by [name of counsel], counser' or "without counsel; the court advised the
defendant of his right to counsel and asked him whether he desired to have counsel
appointed by the court, and the defendant thereupon stated that he waived the right to

the assistance of counsel."
2 Insert (1) "guiltv. and the court being satisfied there is a factual basis for the plea,"

(2) "not guilty, and verdict of guilty," (3) "not guilty, and a finding of guilty," or (4)

"nolo contendere." as the case may be.
3 Insert "in count(s) number " if required.
^ If sentence is imposed but execution suspended, and probation ordered, enter here (1)

sentence or sentences, specifying counts if any, (2) whether sentences are to run concur-
rently or consecutively, and if consecutively, when each term is to begin with reference to

termination of preceding term or to any outstanding or unserved sentence, (3) whether
defendant is to be further imprisoned until payment of fine or fines and costs, or until he
is otherwise discharged provided by law, (4) the f.ncts regarding the suspension of the
sentence or sentences and (5) the period of probation.

If sentence is suspended and probation ordered, enter here the following : "The Im-
position of sentence is hereby suspended and the defendant is placed on probation for a
period of years from this date."
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corporations. I say this with the full Imowledge that the impact of

econoinic sanctions may very well be experienced in part by in-

nocent shareholders, by consumers and by ordinary employees of

the corporation. Nevertheless, 1 hold the opinion that the imposi-
tion of criminal penalties performs an important deterrent function;

indeed, without them I should think we would be derelict in our
duty to provide a pattern of regulation to minimize the future com-
mission of white-collar crime.

I would emphasize to the committee and the staff that we know
so very little about the corporate criminal. The Administrative Office

of the U.S. Courts does not keep statistics on indictments or con-

victions of the corporate offender; neither does the U. S. Depart-
ment of Justice. In fact, the only major study of the incidence of

corporate crime and the characteristics of the corporate criminal,

entitled "White-Collar Crime," was published in 1949 by the lat(^

professor E. H. Sutherland.
Interesting enough, tracing the derelictions of 70 of the largest

mercantile, mining and manufacturing corporations, Sutherland
finds that 60 percent of them had been convicted of crime and that

on the average each of them had been convicted of a criminal offense

four times.

Mr. Blakey. Sutherland's book was not limited to criminal of-

fenses, was it?

Mr. RuBEX. No. However, I am referring specifically to criminal

convictions. If one considers other kinds of quasi-criminal, regula-

tory violations, the multiple of recidivism increases and approaches
14 for each of the corporations on the list; Sutherland's inquiry

into the characteristics of the corporat^^ criminal, that is, what makes
one corporation engage in criminal behavior while another does not,

was not entirely successful. His conchision at that time was that

what he called its "position in the economic structure" was of major
significance.

I would urge here at this time that it would be a very fruitful

undertaking for this committee to encourage further research and
the development and maintenance of statistical records by Govern-
ment agencies of corporate criminal behavior.

I would like to address the balance of my remarks to some of the

sentencing alternatives to which corporations may be subjected.

The obvious sanction, of course, is the fine. Here I must express

some disagreement with the drafters of the proposed code with re-

spect to the limitation of $10,000 as the maximum fine for code-

defined offenses. This is simply a gnat bite on the hide of a major
corporation.

Obviously, a $10,000 penalty might have a deterrent impact upon
the small, closely held corporation. But for the large publicly held

corporation, the so-called "endocratic" model, the sanction becomes
no more than a small license fee.

Now, the code does provide an alternative double the precuniary
gain, derived from or double the loss caused to the victim by the cor-

porate offense. The difficulty here is with calculating the gains or

losses. The code is silent on the subject and, experience in other areas

suggests the computation of a gain or less may be difficult. It may be

best amount to a speculation, and it may involve costly and time-

consuming research.
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The corporation is apt to defend on (lie ground that the com-
mission of the otfense, did not serve in fact to increase the profit

it otherwise would have anticipated. It may also argue that there
was no real loss occasioned to any victim. Particularly when the
violation is by nature a noneconomic crime it is very difficult to ap-
ply the notion of gain or loss as a measure of the fine to be imposed.
There are two possibilities that I would especially urge the com-

mittee to consider by way of modification of proposed provisions.

The first is the creation of a ''rebuttable presumption,"' that all

gain and/or loss associated with transactions related to the offense

is attributable to the offense, thereby placing on the corporation the
burden of coming forward with evidence to show that such gain
or loss did not stem from the violation.

There are some difficulties with this approach. Experience in anti-

trust cases indicates that it is cumbersome and inefficient to use the
normal criminal trial adversary procedure to establish this kind of

economic fact.

An alternative which I would recommend would be to permit
the sentencing court to estimate the amount of gain or loss, making
clear that precision is not required and that the burden of any in-

accuracy in the calculation falls upon the wrongdoer. For this pur-

pose, the court might be empowered to contract for the services of

economists, accountants, and the like, and appoint special masters

to make findings on the issue which it can review and adopt. The
cost of this professional service might very well be imposed upon
the convicted corporation.

The second area to which I would like to turn
Mr. Blakey. Would you argue though that the cost is not going

to fall ultimately either on the consumer or the shareholders?

I wonder if increasing the fines on the corporations will, in fact,

deter the conduct of the people who are causing the corporation

to commit the crime—to wit, the management level people?

Should there not be some focus in the operation of criminal sanc-

tion on people, the people, not the legal fictions, the people who are

commiting the crimes, to wit, the corporate management?
Mr, Ruben. I quite agree. It is always better to place responsibility

upon the individuals who engage in the illegal conduct, to disregard

the fiction and get down to the human beings involved. But in the

larger corporations, as you know, this is exceedingly difficult. In

point of fact, our experience with indicting and convicting individual

officers and employees of corporations has not been very satisfactory.

Juries are not particularly prone to convict the individuals behind
the corporate crimes.

Second, I think, indirectly, by placing the burden upon the entity

itself, you are deterring corporate management. The management
operates to make a profit. If you make it unprofitable for manage-
ment to engage in criminal "conduct then management will take

steps to sencl tlie word throughout the hierarchy that the conduct is

not to be engaged in. The difficulty is that there has been no real

consistency in enforcement of criminal statutes, against the corpora-

tions. Fines have been picayune and violations often go undected.

The 1961 electrical equipment antitrust cases disclosed that a con-

spiracy to fix prices and rig bids had been continuing in some

product lines for more than 30 years.
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Mr. Blakey. What you are describing is failures in administra-
tion as opposed to failures in the drafting of the law. How can we
meet failures in administration—and by "we," I mean the subcom-
mittee—by changing legal provisions?
Mr, Ruben, I think, in drafting the legislation, you take the sys-

tem as a whole, and you work with it as it is likely to operate.

You take into account the fact of prospective deficiencies in ad-
ministration, the fact of what juries are likely to do, and you draft
your law to try to meet these situations.

Mr. Blakey. Do you think there would be any problem in jury
nullification where fines were set so high that the jury might feel

that this would be an unfair imposition on either the shareholders
or the consumers and thus not convict?
Mr. Ruben. No. First of all the imposition of sentences should

be separated from the determination of guilt.

Mr. Blakey. Do not juries, in fact, normally know what happens
to defendants ?

Mr. Ruben. I would doubt very much that the average juror has
heard about or is concerned with fines imposed on corporations. In-
deed, the publicity given to corj^orate convictions is minimal. The
greatest publicity outburst that occurred in modern times was in

1961 with the conviction of a number of major, Avell known com-
panies, including General Electric and Westinghouse for violations

of the antitrust laws. Yet, even here, the news media accounts were
something less than overwhelming and the stories minimized the
corporate fines while playing up the fact that two individuals were
sent to jail. The conviction of some of the smaller corporations were
not even mentioned in some newspapers.

So, to say that jurors know that corporations are convicted, and
know the size of the fines they pay, I think perhaps is not realistic.

I do not think they do.

Mr. Blakey. My suggestion was if we increased significantly the
fines to be imposed on corporations, would this not become a matter
of common knowledge in the community, and if it became a matter
of common knowledge in the community, could this not serve the
defeat the economic goal sought to be achieved, to wit : Convictions,
meaningful convictions, and ultimately changing corporate
behavior ?

Mr. Ruben. Assuming for the moment that jurors do know of the
imposition of the kind of fines that you are talking about, I still do
not think so. I do not think that this knowledge would be used to
defeat convictions at all. There is a lot to be said for the common
sense of the juror who understands that the corporation has made
an illicit profit as a result of its activities. I believe that he would
feel that fines are a good way of removing the profitability from
the offense and deterring future violations. As the public becomes
more aware, particularly in the area of consumer protection, of the
kinds of violations which corporations commit jurors are likely to
feel that fines will deter or reduce the kind of laolations that they
are concerned about. I do not think that they would hesitate to con-
vict for fear that the fines imposed may be unduly large. In point of
fact, there is a method of relating the amount of the fine to the size

of the corporation. The European Economic Community, provides
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in regulations governing anticompetitive conduct for a sentencing
commission to impose a fine based upon net income of up to 10 per-

cent of the annual turnover of the guilty corporation. In this way,
the fine is made proportionate to the scale of the enterprise.

A second kind of sanction imposed by the code enables the court
to require the corporation to publicize its conviction to putative
vicitims. I would recommend instead, adoption of the alternative

proposal which would expand the scope of the publicity to notify all

classes of pereons interested in the conviction. Again, drawing on
experience with the most publicized corporate convictions of modern
times, the 1961 electrical equipment conspiracy cases, a survey of
the coverage appearing in major newspapers found that, typically,

none of the terms of the sentences imposed upon the defendants were
included in the accounts and that not even a list of all of the cor-

porations involved in the conspiracy was published. Convictions of

and sentences imposed upon corporations frequently go unreported
except in official documents which go unnoticed by the public. News-
paper tend to be quite selective in what they report. And, this

selectivity is exercised without any individious intent. It is sim-
ply a question of space and reader interest. Therefore, the al-

ternative sanction in allowing for widespread formal publicit}^ seems
to perform a significant function. Quite aside from any economic
impact, as by inducing a consumer boycott, such publicity does have
other side-effects. For one thing, corporations have prestige in the
legislatures, not only in this Congress but in the State legislatures

and in the councils of municipal governments, and there is no ques-

tions but what publicizing a conviction tends to lower the prestige

of the corporation. It imposes a stigma which may severly hamper
the effectiveness of its lobbying efforts.

Mr. Blakey. "Would it not also be true that that same kind of

publicity could have that same effect upon individual defendants?
Mr. Ruben. The code does not impose an individual publicity

sanction

:

Mr. Blakey. This committee could expand the sanction to fit in-

di^'iduals, too, could it not ?

Mr. RuBEX. Yes, it certainly could.

Mr. Blakey. Could you not require them to give publicity ?

Mr. Rttbex. Most certainly. There is no reason why not.

Mr. Blakey. Do you think there would be any constitutional prob-

lem with requiring a person to give that kind of publicity?

Mr. Ruben. "Well, I do not think so, I do not think it is "cruel"

Mr. Blakey. "Would it be unusual punishment?
Mr. Ruben. "Well, "'unusual punishment" in the sense of cruel and

harsh
Mr. Blakey. Xo. just simply unusual.
^Ir. Ruben. "Unusual" in the constitutional sense does not mean

"novel." It does not fix the penalties as they were known in the 18th

century for all time and prevent any new ones from being imposed.
Mr. Blakey. Do you tliink there would be any degree of cruelty

involved in using social opprobrium directly as a means of con-

trolling antisocial conduct?
Mr. Ruben. I do not think so, so long as it is done in the sound

discretion of the sentencing judge when that the offense is willful



1672

and publicity is imposed upon an individual who deliberately sets

out to violate criminal laws and succeeds in doing so.

Mr. Blaket. Could we require a thief after the third conviction,
to have tattooed across his forehead the phrase: "Thief," so all

people who dealt with him in the future would know that he was
a thief?

Mr. RuBEX. As in so many areas, there is a matter of degree in-

volved. I think the tattooing much like the branding iron involves
physical injury and perhaps would be proscribed. The formal pub-
licity sanction does not so offend. All we are doing is formalizing
what the newspapers
Mr. Blakey. What is the difference from requiring a human being

to tattoo across his forehead, perhaps, or have a sign, perhaps, say-

ing: "I am a thief," and requiring a corporation, as a part of its

formal advertisement, to say, for example, "Progress may be our
product, but we also fix prices?"
Mr. Ruben. Notions of personal privacy seem to me to have little

application to a fictitious entity, the corporation. In the case of the
individual required to carry a sign, this was done at common law
and in the early days of this republic along with sentencing a person
to the stocks.

Mr. Blakey. But we did away with it for humanitarian reasons.

We eliminated the stocks, the branding and other forms of social

opprobrium as the means of coercing human beings' conduct, did we
not?
Mr. RuBEX. Yes, we did.

Mr. Blakey. Are you not suggesting that this be reintroduced for
at least those human beings who engage in corporate or other or-

ganizational activity ?

Mr. Ruben. I am suggesting that a court may require publicity
to be given to the conviction of an indiAddual who commits a crime
on behalf of a corporation, not as a means of stigmatizing the in-

dividual involved per se but rather as getting at the corporation on
whose behalf the conduct was committed and, presumably, who
tolerated this kind of behavior.
Mr. Blakey. Getting at them to do what ?

Mr. Ruben. To take steps so that such kinds of conduct are not
repeated, so that
Mr. Blakey. Why would they not repeat the conduct if they had

to give publicity ?

Mr. Ruben. Because I think that adverse publicity in today's

world whereby the illicit compact of a public corporation is brought
to public attention is very effective as a penalty.

Mr. Blakey. It would lower the corporation's esteem in the pub-
lic eye?
Mr. Ruben. It has many impacts. It would lower the esteem of the

corporation in the public's eye
Mr. Blakey. People's esteem be lowered. Is that not really a func-

tional definition of social opprobrium ?

Mr. Ruben. Of course, this is so. We ask whether a person has
been convicted of a crime. If he has, surely his prestige is affected

adversely. Indeed, we impose civil penalties at the present time upon
those who are convicted of certain crimes. We subject them to a
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variety of disabilities affecting their right to testify in court, to

vote, etc. These are all forms of social opprobrium that we custom-
arily use, and, in my judgment, are far more severe than publicity.

Mr. Blakey. But they are all indirect. They are not direct. A per-

son cannot vote because we hope to avoid the possible adverse im-
pact on elections of felons. But we do not necessarily expect him to

carry a sign on his back saying "I am a con^dcted felon."

Mr. Ruben. Well, take the case of criminal registration laws where
criminals had been required to register and report their presence in

particular localities in the State
Mr. Blakey. Those laws were to give notice to the police, not to

the people in general.

Mr. Rubex. That is correct, but banks send out credit application

forms asking about convictions, and insurance companies seek such
information before issuing insurance policies. It is available in

data banks at credit investigating agencies, so to say that informa-
tion about a person having been convicted of a crime is not used
publicized and in our society today is incorrect. In almost every as-

pect of a person's life the fact that he has been con\dcted of a crime
will affect him, and this fact is called for and is kept on file, private-

ly and publicly.

Mr. Blakey. And you do not see any privacy problems with that?
Mr. Rtjbex. I think when a person goes out to deliberately com-

mit a crime, I think he has forfeited his right to privacy when con-

victed; not forever and a day, of course, but publicity runs its tem-
porary course. In point of fact, no formal publicity sanction is nec-

essary in the case of an individual convicted of a crime of violence

or a public official convicted of a breach of trust. If the crime is

heinous enough it gets in the newspapers on page 1 anyway. The
difficulty with ''white collar" corporate crime is that it is not thought
newsworthy enough to get on page 1. The regular "informal" private

mechanism for providing a publicity sanction is simply not opera-

tive. The "formal" publicity sanction provided by the code, if ex-

tended to corporate officers, would thus supplement the normal
channels of media communication and assure that notice of convic-

tions of these individuals is given to the public at least to the same
extent as in other cases.

Finally, if I may, I would like to turn to a third kind of sanction

which may avoid some of the drawbacks of other sentencing alter-

natives, and that is a new concept in probation.

Now, the drafters of the code in establishing conditions of proba-

tion seemingly had only the individual offender in mind. Yet we
have failed to do very much at all about the rehabilitation and re-

form of the individual criminal. I think the last Presidential Com-
mission Report coined the term "warehousing" for confinement to

correctional institutions. And. the recidivism rate suggests that the

probation system is a failure.

Senator Hruska. Mr. Ruben, 5 minutes of your time now remains.

Mr. RuBEx. Thank you.

I think that we have a better chance of rehabilitation and reform
of the corporate offender, paradoxically enough, under a probation

system, than we seem to be having with individuals. I would urge,

however, that appropriate conditions of probation for the corporate
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violator be established. These conditions include the setting up of
"affirmative action" or "compliance programs," policed by a monitor
which require convicted corporations to formulate precise policies

and guidelines as to how they will comply with all applicable laws
and regulations to create a mechanism for assuring that its per-
sonnel are really informed of and adhere to those policies.

I would give supervision of such affirmative action program to a
corporate probation officer or "monitor" appointed by the court. I
would further set out in the conditions accompanying corporate
probation requirements that the convicted corporation allow the
monitor notice of and access to all meetings of its board of directors,

the executive committee of the board, its officers and other high
managerial personnel. I would also give him access to all corporate
books and records including all records made by or for individual
corporate officers. And, finally, I would give him access to and the
right of inspection of all plant facilities and operations as he may
choose.

The corporat/e monitor would be qualified for his appointment by
training in the disciplines of law, accounting, engineering, chemistry
and such allied professional fields as would enable him to perform
his duties in light of the nature of the offense of which the corpora-
tion was found giiilty.

Indeed, there may be reason to have two or more monitors in

charge of the corporation's rehabilitation if the offense so warrants.
As for the present such corporate probation officers might be bor-

rowed from agencies which were associated with the particular
prosecution or from other Federal agencies on a temporary basis. In
the future a permanent staff of such professionals might be de-
veloped in the probation service.

The introduction into the internal affairs of the corporation of
these monitors would also have a very salutary deterrent except upon
other potential corporate violators. If there is one thing that a
corporation will not stand for, it is outsiders looking over the
shoulders of its chief corporate managerial personnel and turning
the light on in the hitherto secretive board room. To have such a
corporate monitor assigned to the convicted corporation would send
shivers up and down the spines of managerial personnel.

I would like to call to the committee's attention one such innova-
tive use of the probation system already used by Judge Lambros in

the northern district of Ohio.
Here, he found the Cleveland Electric Illuminating Co. guilty of

violation of the 1899 Navigable Waters Act, and promptly put them
on 6 months probation. To insure that they discontinued dumping
their refuse into the Cuyahoga River, he had an employee of the
Environmental Protection Agency assigned as probation officer to

inspect and report on the company's compliance with the probation-
ary conditions. We have not done much with the concept of corporate
probation. Yet, this sanction offers great hope for deterring white
collar crime and effectively reforming the corporate offender.

Senator Hruska. In that latter case. Professor Ruben, the court put
the defendant's operation under the supervision of a qualified em-
ployee of the EuAaronmental Protection Agency. Did he add any-
thing by force of law ?
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Is not the inspector from the Environmental Agency required to
make inspections and to police all plants, including this plant, under
the terms of existing law ?

Did he add anything except a little frosting to add to his reputa-
tion of being a strict judge? What do you think?
Mr. Ruben. I think something was added. Senator, because, as

much as I would like to see it otherwise, the staff of the Environ-
mental Protection Agency is terribly limited. As we would like to

see them make regular inspections as a matter of course, this is not
the case. But for the court's order we could not be sure that within
a given time the appropriate engineering changes would have been
made in the plant to provide an effective and nonpolluting waste
disposal system. As I say, this is a timely prototype of a probation
system that can be developed in the future.

Senator Hruska. Fine. Thank you very much. You have added a
good deal to the record, thanks to the questions asked by Mr. Blakey
and your responses thereto.

Mr. RuBEisr. My pleasure. Senator.
Senator Hruska. I would like to insert in the record at this point

the prepared statement by the National Association of Manufacturers
on corporate criminal liability,^ and also an article on corporate
criminal liability which appeared originally in the University of

Pittsburgh Law Review by Professor Gerhard Mueller,^ who testi-

fied before us on Tuesday on other matters relating to the proposed
code.

Senator Hruska. The record will show that the next witness is

Mr. Mac Asbill, Jr., of the section on Taxation, American Bar As-
sociation.

I see that you are flanked by some other distinguished legal ex-

perts. Will you introduce them for the record and for the benefit of
the committee?

STATEMENT OF MAC ASBILL, JR., CHAIRMAN, SECTION OF TAXA-
TION, AMERICAN BAR ASSOCIATION; ACCOMPANIED BY JULES

RITHOLTZ AND LLOYD HALE OF NEW YORK CITY

Mr. Asbill. I will be happy to, sir. On my left is Mr, Jules

Ritholtz from New York and on my right Mr. Lloyd Hale also of

New York. These gentlemen are members of our Section's Commit-
tee on Civil and Criminal Tax Penalties. We operate, in the section,

primarily through committees, and it is this committee which has
jurisdiction over the matters we are discussing today. The members,
including these two gentlemen with me and others, have done a

good deal of spade work for our section on this project, and I have
asked Messrs Ritholtz and Hale to join me so they could assist in

answering any questions you might have.

Senator Hruska. Your statement will be placed in the record in

its entirety, and you may proceed, Mr. Asbill.

Mr. Asbill. Thank you.
(The prepared statement submitted by Mr. Asbill reads in full as

follows:)

1 See p. 1779.
2 See p. 1797.
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STATEMENT OF THE SECTION OF TAXATION
OF THE ATIERICAN BAR ASSOCIATION
ON THE PROPOSED FEDERAL CRIMINAL
CODE AND ON THE REPORT OF THE
NATIONAL COMMISSION ON REFORM

OF FEDERAL CRIMINAL LAWS

Mr. Chairman and Members of the Subcommittee:

My name is Mac Asbill, Jr. I am an attorney prac-

ticing in Washington, D. C. and am presently Chairman of the

Section of Taxation of the American Bar Association. That

Section contains about 14,000 lawyers who are interested in

the formulation and administration of our federal tax laws.

As you know, the House of Delegates of the American

Bar Association has endorsed in principle proposals of the

National Commission on Reform of Federal Criminal Laws regard:

ing the restructuring of those laws and scope of Title 18. H

has authorized the Association's Section of Criminal Law to

offer its assistance in working with the executive branch andi

the Congress in developing specific proposed legislation to

implement reform of the federal criminal laws, and to coordin'

ate the similar assistance of other interested Sections of thf

Association. Pursuant to this authorization, I am pleased toj

have the opportunity to present to the Subcommittee on Criminl

Laws and Procedures the views of the Section of Taxation, devi|

loped by its Committee on Civil and Criminal Penalties, and
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approved by its Council, on certain major features of the pro-

posed Federal Criminal Code (hereinafter pFCC) relating to tax

crimes. American Bar Association support of any specific legis-

lative proposals resulting from this joint effort will require

further approval of such proposals by the House of Delegates or

the Board of Governors of the Association.

I shall discuss briefly what appear to us, from the

standpoint of tax lawyers, to be the major issues and problems

resulting from the shift of many, but not all, tax crimes from

Title 26 to Title 18; from changes in the elements of some of

those crimes; and from the effort to apply to tax crimes certain

concepts and approaches which the Commission proposes as gener-

ally applicable to all federal crimes. As my remarks will make

clear, we believe that in some respects tax crimes may be sui

generis , requiring rules which differ from those applied to other

crimes

.

I.

TRANSFER OF PENAL REVENUE
SECTIONS FROM TITLE 26 TO pFCC

The introductory note to Chapter 14 , Internal Revenue

and Customs offenses, states that the chapter incorporates the

principal tax offenses now located in Title 26 pursuant to the

policy of integrating into the proposed Code all serious federal

offenses. If one focused only on the tax laws, one might ques-

tion the validity of this policy. The reasons for keeping

57-868 O - 72 - pt. 3 - B - 19
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together, within a single title, all of the statutory provisions

relating to a specific area of activity, such as the reporting,

payment and collection of federal taxes, might be thought to be

at least as compelling as the reasons in favor of including all

serious federal crimes in one title, particularly in view of the
j

fact that the crimes specified in Title 26 are rather carefully

integrated with a number of civil penalties contained in that

title. However, similar argviments could presumably be advanced)

^/ See e.g. the following statement from Spies v. United
States , 317 U.S. 492 at 496-7:

"Sanctions to insure payment of the tax
are even more varied to meet the variety of
causes of default. It is the right as well
as the interest of the taxpayer to limit his
admission of liability to the amount he
actually owes. But the law is complicated,
accoiinting treatment of various items raises
problems of great complexity, and innocent
errors are numerous , as appear from the num-
ber who make overpayments. It is not the
purpose of the law to penalize frank differ-
ence of opinion or innocent errors made des-
pite the exercise of reasonable care. Such
errors are corrected by the assessment of
the deficiency of tax and its collection
with interest for the delay. §§ 292 and 294
of the Revenue Act of 19 36 and of the Inter-
nal Revenue Code, 26 U.S.C.A. Int. Rev.
Code §§ 29 2, 29 4. If any part of the de-
ficiency is due to negligence or intentional
disregard of rules and regulations, but with-
out intent to defraud, five per cent of such
deficiency is added thereto; and if any part
of any deficiency is due to fraud with in-
tent to evade tax, the addition is 50 per
cent thereof."
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with respect to other areas of the law; and if numerous excep-

tions were made, the proposal to restructure the federal criminal

laws would be doomed. Accordingly, we do not oppose the inclu-

sion of tax crimes in the recodification; rather we hope to call

attention to certain problems which must be solved in order to make

the recodification a substantial improvement over existing law.

The enactment of the pFCC would create a situation

where some tax crimes would be shifted to Title 18 while others

would not. It is not clear what becomes of those provisions,

or parts thereof, which are not shifted. What, for example,

is the intention of the draftsmen as to that part of Section

7203 relating to willful failures to pay, keep records, or

supply information; as to Section 7205, relating to fraudulent

withholding of exemption certificate or failure to supply infor-

mation; and as to Section 7209, relating to unauthorized use of

stamps? Will these sections be repealed or will they continue

as part of Title 26? If they continue in effect, will they be

tied into the new Title 18 via Section 1006? The answers should

be clearly stated. Until this is done, it will be impossible to

determine whether the recodification results in gaps or in in-

consistently overlapping provisions.

Moreover, where a provision of Title 26 is shifted to

Title 18, and where it is clearly modified or embodied in a more

generally applicable provision in the process, many questions

arise. Thus, what happens to Paragraphs 7214 (a) (4) - (6) in view

of the Comment to pFCC Section 1004 (Criminal Conspiracy) which
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states that under the pFCC there will be no crime of conspiracy

to defraud the United States (as in present 18 U.S.C. Section

371) and no specific substantive offense of defrauding the United

States? What is the effect of the omission in pFCC Section

1402(d) of the exception in Section 7215(b) to the criminal

provisions relating to withholding? When Section 7210 (Failure

To Obey Summons) is carried over and embodied in the broader

pFCC Section 1342, is the substantial judicial gloss for this
V

section eliminated or does it continue? Is the degree of

protection afforded the public against unauthorized disclosure of

tax return information by Section 7213 substantially diluted by

the more general pFCC Section 1371, which grants protection from

disclosure only to information made available to the government

"under a governmental assurance of confidence?"

Paragraph 1401(1) (f) affords another illustration of

the ambiguities which can result from lifting a provision from

the Internal Revenue Code and incorporating it into another

title, together with other provisions of general applicability.

That paragraph makes a person guilty of tax evasion if "he other-

wise attempts in any manner to evade or defeat any income, excise,

estate or gift tax." This language is derived from the clause

"attempts in any manner to evade or defeat any tax" now contained

in IRC Section 7201. The United States Supreme Court in Spies

V See e.g. Reisman v. Caplin , 375 U.S. 440 (1964), and the
discussion under X, below.
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V. United States , supra , has made it clear that the word "attempt'

in IRC Section 7201 means something quite different from its

meaning in the criminal law generally. The Court stated (317

U.S. at 498-9)

:

"The attempt made criminal by this statute
does not consist of conduct that would
culminate in a more serious crime but for
some impossibility of completion or inter-
ruption or frustration. This is an inde-
pendent crime, complete in its most serious
form when the attempt is complete, and no-
thing is added to its criminality by suc-
cess or consummation, as would be the case,
say, of attempted murder. Although the
attempt succeed in evading tax, there is no
criminal offense of that kind, and the pro-
secution can be only for the attempt. We
think that in employing the terminology of
attempt to embrace the gravest of offenses
against the revenues. Congress intended
some willful commission in addition to the
willful omissions that make up the list of
misdemeanors. Willful but passive neglect
of the statutory duty may constitute the
lesser offense, but to combine with it a
willful and positive attempt to evade tax
in any manner or to defeat it by any means
lifts the offense to the degree of felony."

Apparently it was the intention of the Commission to import

this judicial gloss into the pFCC when it lifted language out

of IRC Section 7201. However, other provisions of the pFCC,

which are intended to be generally applicable throughout

criminal law, cast doubt on this conclusion. Section 1001(1),

located in Chapter 10, defines "criminal attempt" as conduct

which "constitutes a substantial step toward commission of the

crime," and Section 1005(2), in the same Chapter, states that
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"whenever 'attempt' ... is made an offense outside this Chap-

ter [e.g., in Section 1401, which is under Chapter 14] it shall

mean attempt ... as defined in this Chapter." Obviously it

is unclear from all these provisions whether "attempt" as used

in Paragraph 1401(1) (f) has a special meaning which it has ac-

quired in the tax area or whether it has the meaning which it

has acquired in other areas of the criminal law.

The Commission has apparently proceeded on the assump-

tion that the proposed Code substantially recodifies present

law. The questions posed above, and the more fundamental matters

discussed below, make it clear, we believe, that significant

changes have been wrought, many of which may be unintended. They

may well be desirable changes, but at least this Subcommittee

and the Congress should be fully aware of their existence.

II.

THE REQUIREMENT OF A DEFICIENCY
AS AN ELEMENT OF INCOME TAX EVASION

Under present case law, it is a requisite element of

the crime of income tax evasion that there be a substantial
V

deficiency due to fraud. Generally speaking, a "deficiency"

is defined to mean the excess of the tax due over the amount,

if any, shown on the tax return. IRC Section 6211. Thus, the

V See e.g. Tinkoff v. United States , 86 F.2d 868, 878 (7th
Cir. 1937); United States v. Nun an , 236 F.2d 576, 585 (2d Cir.
1956).
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requirement today is that there be a tax due and owing in excess

of the amount shown to be due on the return regardless of whe-

ther or not the filing of the fraudulent return is the act

claimed to constitute the evasion. Furthermore, this deficiency

must be fraud-tainted, and the requirement would not ordinarily

be satisfied by a technical adjustment in depreciation or the

like. Chapter 14 of the pFCC apparently does not make the

existence of a deficiency a necessary element of the crime of

tax evasion. See Statement of Senator McClellan, p. 42 of

February 10, 19 72 Hearings.

We question the propriety of defining the crime of

tax evasion in such a way that the requirement of a fraud-tainted

deficiency, as an element of the crime, is eliminated. It seems

doubtful, to say the least, that a person should be branded a tax

evader if, in fact, he evaded no tax and reported the amount of

tax actually due.

On the other hand, under IRC Subsection 7206(1), the

willful making and subscribing, under the penalties of perjury,

of a return which is known to be false as to a material matter,

though it is not tax evasion, is now a felony even if there is

no tax deficiency. Under pFCC Subsection 1401(1) that offense,

absent a deficiency, would become a Class A misdemeanor, since

there must be a deficiency for felony treatment under pFCC

Subsection 1401(2). We question whether the downgrading of Sub-

section 7206 (1) was intended.
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It is not clear whether Paragraph 1401(1) (f) of the

pFCC embodies the requirement of a siibstantial deficiency even

if no deficiency is required under the other paragraphs of Sec-

tion 1401. As indicated above, Paragraph 1401(1) (f) substantially

but not completely, carries over the language of the present IRC

Section 7201. If the judicial gloss on Section 7201, which now

requires a substantial deficiency, is carried over with tlie

statutory language into the pFCC, violation of Paragraph 1401

(1) (f) could seldom, if ever, constitute a misdemeanor, and might

not constitute a Class C felony even though the deficiency ex-

ceeded $500." The small deficiency required by Paragraph 1401(2)

(b) (any amount over $500) would not describe a "substantial"

deficiency in most contexts. Since the requirement of substan-

tiality superimposed on Section 7201 by judicial gloss would

not be met, there might be no violation of paragraph (f) even

though Paragraph 1401(2) (b) would lead to the conclusion that a

Class C felony had been committed.

III.

SPECIAL PROBLEMS VJITH

GRADING IN CHAPTER 14

The attempt to extend the grading concept to tax

offenses and to base grading on the amount of the "deficiency"

creates other serious problems both of construction and of

workability which are peculiar to the tax area.

It is only by means of the application of the grading
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standard that an offense can be characterized as felony or mis-

demeanor. If the deficiency exceeds $500, the crime is a felony;

if the deficiency is $500 or less, the crime is a misdemeanor.

pFCC Subsection 1401(2).) But the amount of the deficiency in

most cases cannot be known until the case is tried. This arrange-

ment injects into the trial of tax crimes various procedural pro-

blems which do not now exist. These problems all stem from the

fact that until the trial is complete and the amount of the de-

ficiency is known, it may be impossible to determine whether the

crime is a felony or a misdemeanor. How does the prosecutor

decide whether to proceed by information or indictment? How can

one determine the number of challenges to which each party is en-

titled in the course of jury selection? (Rule 24(b) Fed. R. Crim.

P.) How could one know in advance the applicable statute of

limitations since, under the pFCC, the limitation period is

three years for a misdemeanor and five years for a felony?

Subsection 701(2).) The statute of limitations, now a plea in

bar which vitiates the need for trial of stale and ancient claims,

could, in many instances, not be effectively asserted until after

the stale and ancient claim has been tried.

Much more serious than any procedural problems, how-

ever, is the anomaly of making the gravity of the crime of tax

evasion depend upon a fact -- the size of the deficiency --

which may bear no logical relationship whatever to the criminal

act. If a taxpayer fraudulently omits $2,000 of income, on
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which the tax would be $400, should it matter, for criminal

purposes, whether he also, mistakenly but in good faith, over-

states his depreciation deductions by $6,000, thereby increas-
j

ing the deficiency to an amount in excess of $500? We think

not. If the deficiency is to control the magnitude of the

offense, one should look only to that portion of the deficiency

attributable to fraud. Indeed, the Section of Taxation, and the

American Bar Association have recommended that even the 50%

civil fraud penalty be applied, not to the entire deficiency,

but only to that portion attributable to fraud. Section of

Taxation Recommendation No. I submitted to and approved by the

House of Delegates on February 7, 1972. (24 The Tax Lawyer 893

(Summer 1971) .
)

By grading the crime of tax evasion according to the

size of the deficiency, the pFCC sets the stage for a civil

trial within every criminal trial for tax evasion. It is likely

that the issue of guilt or innocence will be obscured by preoccu

pation with the often totally unrelated issues of tax liability

Under present law, the size of the deficiency is almost never

determined with any precision in a criminal case; having been

instructed that there must be a "substantial" deficiency attri-

butable to fraud in order to support a conviction, the jury

merely returns a verdict of guilty or not guilty. Under the

pFCC juries in criminal tax cases will be required to determine

whether the deficiency exceeds the floor for each gradation of
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the offense of tax evasion. This determination will frequently

be based upon reasonably arguable technical matters of tax

liability which have no place in a criminal trial.

I
f The illogic of such a grading system becomes even more

apparent when considered in connection with the newly defined

offenses of criminal attempt and criminal facilitation (pFCC

Sections 1001, 1002) as they apply to tax evasion. The grading

of the crimes of attempt and facilitation depends upon the grad-

ing of the offenses attempted or facilitated. Since the grading

of tax evasion depends on the amount of the deficiency of the

evader, the alleged attemptor or facilitator may well be judged

on the basis of acts which were not only innocent, but which were

the acts of another person over which the attemptor or facilita-

tor had no control.

Moreover, the existence of a deficiency (and a fortiori

the size of a deficiency) has no relationship whatever to the

offenses specified in paragraphs (b) , (c) , and (d) of pFCC Sub-

section 1401(1). The crimes described in those paragraphs can

and frequently do occur where there is a tax liability but no

"deficiency." Consequently, the grading provisions of Subsec-

tion 1401(2) are simply inapplicable to those paragraphs. If

grading is to apply to those paragraphs, it should be made clear

what the criterion is. Should grading under pFCC Paragraph

1401(1) (b) be based upon the amount of the unpaid tax or the

value of the asset removed or concealed? Presumably grading
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under Paragraph 1401(1) (c) should be based upon the amount of

taxes collected, withheld or received but not accounted for or

paid over. It would seem that grading of the crime of destruction

of government property under Paragraph 1401(1) (d) should depend ,

upon the degree of the depredation (which might be quite diffi-

cult to measure) , not upon the amount of unpaid tax, nor upon

the usually irrelevant value of the property destroyed.

The Section of Taxation finds siibstantial merit in the

present rule of IRC Section 7201 that makes all evasions felonies

subject to the requirement of a substantial deficiency due to

fraud. If, in defining the crime, further specificity is deemed

necessary, substantiality could be defined in absolute or rela-

tive terms or both. Perhaps a similar combination of relative

and absolute tests could be employed where, as under Paragraphs

1401(1) (b), (c) and (d) , the amount of the tax liability or the

value of property concealed or removed is the key to grading.

IV.

STANDARDS OF CULPABILITY

We find confusing, as applied to tax offenses, the

statement of the requirements of culpability in Section 302

of the pFCC. Four culpable mental states are described by the

adverbs "intentionally," "knowingly," "recklessly," and "negli-

]J^/
It seems questionable whether pFCC Paragraph 1401(1) (d)

is necessary at all in view of pFCC Sections 1356, 1705.
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gently." "Willfully" is then defined to mean any one of the

first three of these kinds of culpability. Paragraph 302 (3) (a)

provides that "where culpability is required, that kind of cul-

pability is required with respect to every element of the con-

duct and to those attendant circumstances specified in the

definition of the offense, except that where the required cul -

pability is 'intentionally,' the culpability required as to an

attendant circumstance is 'knowingly. '" (Emphasis added.) We

agree with the "s\±)S tantial body of opinion in the Commission"

which, according to the Comment following Section 302, "has

serious reservations about the introduction into federal juris-

prudence of the highly refined scheme of mental culpability here

proposed.

"

The definition of willfulness in pFCC Paragraph 302(1)

(e) represents a substantial reduction in the degree of culpa-

bility from the concept of "willfulness" required for tax crimes

under present law. The new definition provides that conduct is

engaged in "willfully" if it is done "intentionally" or; "know-

ingly" or "recklessly." Under present law neither recklessness

nor mere scienter satisfies the requirement of willfulness speci-

fied as an element of tax crimes in various provisions of the

Internal Revenue Code. Willfulness under present law as

V Indeed, it seems to us that "recklessness" is a particu-
larly inappropriate standard of culpability to apply to the crime
of tax evasion as it is an inappropriate standard, at least in
most settings, by which to test corporate criminal liability
resulting from the acts of corporate employees. See pFCC Para-
graph 402(1) [a], alternate provision.
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applied to tax crimes requires a bad purpose, an evil motive and

a specific intent to accomplish what the law forbids. See, e.g., h

I

Spies V. United States , supra , at 499; United States v. Palermo , Ij

i

259 F.2d 872, 877-882 (3d Cir. 1958); Haner v. United States, L

315 F.2d 792, 794 (5th Cir. 1963); and Edwards v. United States , |(

321 F.2d 324, 325 (5th Cir. 1963). The parameters of the term
j|

are delineated by rather voluminous case law in the tax field.
,

We believe it would be a mistake to discard years of learning
\\

expressed in carefully thought out judicial opinions clarifying

and explaining the meaning of the term "willfully" with particula:

application to tax offenses. We have seen no rationale which

would support the abandonment of this well-established standard
V

in favor of lower standards in the federal tax area.

We are uncertain whether the newly defined standard

of willfulness even applies under certain provisions of the

^/ Indeed, use of the lower standards can produce strange and
questionable results under certain subdivisions of pFCC Section
1401. Presumably a taxpayer could be guilty of a felony if,
owing taxes to the United States and also being indebted to
others, he preferred one or more of his other creditors. (Paragraph
1401(1) (b).) He could also be guilty of a crime, even absent
the bad motive required by the current standard of willfulness,
if he failed to pay over withheld taxes. (Paragraph 1401(1) (c).)
Many have argued that IRC Section 7202, which makes it a crime
willfully to fail to pay over withheld taxes, is unnecessary and
inappropriate in the light of the 100% penalty provided by IRC
Section 6672 for the failure of responsible officers to withhold
and pay over as required by law. Their argument would, of course,^
be infinitely stronger if the standard of culpability for criminal
failure to pay over was reduced to "intentionally" or "knowingly."
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pFCC. Subsection 302(2) states that where culpability is not

specified, the culpability required is "willfully." Paragraphs

(a) -- (e) of Subsection 1401(1) do not contain any of the ad-

verbs which are used in Section 302 to specify the kinds of

culpability. Yet they all begin with the phrase "with intent

to evade. . ." Does this language impose the "intentionally"
V

standard? If so, is the standard meant to be different from

the requirement of "willfullness" imposed by current law? Pro-

fessor Duke, Consultant on Protecting Federal Revenues, did ex-

plain as to one draft of Chapter 14 that was later changed in

the Study Draft:

"While not employing the word 'wilfully,'
the Draft in requiring 'intent to evade' does
not alter the mens rea of tax evasion. Under
section 7201, the defendant must know, at the
time he engages in the proscribed conduct
(herein, execution, mailing, filing, or deli-
vering his return [changed in Study Draft sim-
ply to 'file or causes the filing of a tax re-
turn or information return']) that his return
is false, i.e., that it understates his tax
obligations [also changed in Study Draft to
'which is false as to material matter'] , and
he must intend thereby to evade his obligations.
That is what is meant by 'intent to evade' in
the Draft. " **/

If this concept survived in the pFCC it is nowhere spelled out

or compelled, either in the Code itself or the commentary.

V See pFCC Paragraph 109 (t)

.

**/ Working Papers, pp. 748-749.
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Finally, we note that the standard of culpability

applying to pFCC Paragraph 1401(1) (f) is far from clear. That

paragraph provides that a person is guilty of tax evasion if "he

otherwise attempts in any manner to evade or defeat any . . .

tax." In the Comment to Section 1401, paragraph (1) (f) is des-

cribed as a substantial re-enactment of IRC Section 7201, and,

as we have shown above, the statutory language of that paragraph,

unlike that of paragraphs (1) (a) through (e) , tracks that of the

present statute. This suggests that the degree of culpability

required under proposed paragraph (l)(f) is the same as that

required under the present law. But such a result would be out

of keeping with the vague and reduced standard of culpability

apparently applicable to what the Commission regards as the

principal means of evasion -- i.e., filing a false return. See
V

pFCC Paragraph 1401(1) (a).
,

jj[_/
One of the most puzzling ambiguities resulting from the

shift of the tax crimes to Chapter 14 and from the rewording of
those crimes is that created by the use of the word "otherwise"
in pFCC Paragraph 1401(1) (f). The preceding subdivisions of
Subsection 1401(1) all begin with the phrase "with intent to
evade." If the term "otherwise" in (f) means "other than with
intent to evade," then (f) in effect provides that one can be
guilty of the same crimes as those specified in paragraphs (a)

through (e) even though his culpability (i.e., the new "willfully,"
which includes "knowingly") is considerably less than that requirec
in the preceding paragraphs. This is so whether "with intent to
evade" means "intentionally," or whether it is meant to import
the present law's requirement of willfulness. If, on the other
hand, the word "otherwise" in paragraph (f) means "by means other
than those specified in the preceding paragraphs, " i.e., by some
means other than filing a false return or removing or concealing
assets, etc., then why is paragraph (f) the only paragraph in
Section 14 01 which does not begin with the phrase "with intent
to evade"?
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Under pFCC Section 1402 the culpability required is

"knowingly" -- the actor knows that he is engaging in the pro-

scribed conduct. Particularly in a failure to file case

that would be embraced by pFCC Section 1402 the proposed

Code definition of knowingly, which expressly includes acts

done without the purpose to do them, eliminates many defenses

under present law and establishes a standard of culpability

less than that required under present law for the 25% civil

penalty for failure to file where such failure is due to "will-

ful neglect" and not due to reasonable cause. (IRC Section 6651

(a)(1).) Section 1402 would permit a conviction for late filing

by a seriously injured person who was hospitalized on April 15th

and consequently filed after that date. Such a taxpayer would

"knowingly" fail to file on time, although it was not his purpose

to be a delinquent taxpayer. Similarly, Section 1402 would per-

mit the conviction of a taxpayer who had a reasonable belief,

which turned out to be erroneous, that his accountant had applied

for and obtained an extension of time to file. Under present

law such a taxpayer would be protected by good faith reliance

upon his accountant. See United States v. Piatt , 435 F.2d 789,

792-93 (2d Cir. 1970) ; Haywood Lumber & Mining Co. v. Commis -

sioner, 178 F.2d 769, 771 (2d Cir. 1950).

MISTAKE AND RELIANCE
ON PROFESSIONAL ADVICE

Nowhere in the proposed Code is the defense of reli-

57-868 O - 72 - pt. 3 - B - 20
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ance on the advice or services of a professional person, such

as an attorney or an accountant, specifically treated. The

provision which most closely approaches the defense of reliance

on professional advice is pFCC Section 609, which establishes

mistake of law as an affirmative defense. But this Section re-

quires reasonable reliance upon a formal legal pronouncement by

Congress, a Court or an administrative agency. The comment to

Section 609 suggests that a layman would not be reasonable even

in relying upon such a pronouncement of law unless he consulted

an attorney about it. Nowhere does the Section provide that

reliance upon the attorney's advice is itself a defense. j

In the tax area, reliance on the advice and/or services

of attorneys, accountants and other competent people is common-

place and often necessary. It should be made clear that good

faith reliance upon such professionals precludes a conviction

for tax evasion. In the absence of such assurance, it should

at least be made clear that existing law with respect to reli-

ance is not being changed. See United States v. Piatt , supra .

A taxpayer should be protected by good faith reliance upon

professional advice without any requirement that the taxpayer •

have personal knowledge of the specific provision of law in-

volved.

Not only does the pFCC give no comfort with respect

to reliance on professional advice; indeed it appears, by its

conflicting provisions, affimatively to jeopardize this defense
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and the related defense of mistake. Section 304 provides that

no offense is committed if the person charged is ignorant or

mistaken as to a matter of fact or law which would negate the

kind of culpability required. Subsection 302(5), on the other

hand, provides that culpability is not required as to the fact

that the conduct is an offense. Yet pFCC Paragraph 1006(2) (b)

provides that willfulness (which, by definition, includes know-

ledge) is required as to the existence of a penal regulation

outside of the pFCC in order for a violation of such a regulation

to be a misdemeanor. Further confusion is generated by pFCC

Section 303 which states that a mistaken belief as to facts con-

stituting an affirmative defense is not a defense.

The Section of Taxation also questions the propriety

of treating mistake of fact or law or reliance upon the advice

of others solely as an affirmative defense with the burden of

proof on the accused. See pFCC Subsection 103(3). Rather, it

should be the burden of the prosecution to prove beyond a rea-

sonable doxibt every element of the offense of tax evasion, in-

cluding intent to evade and knowledge that taxes are being

evaded, which means that the prosecution would have to disprove,

beyond a reasonable doubt, good faith reliance if the issue of

reliance were raised by the taxpayer. See Sagansky v. United

States, 358 F.2d 195 (1st Cir. 1966).

VI.

SENTENCING

Under the pFCC, the penalties for the recodified tax
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crimes differ greatly from those specified in the correspond-

ing provisions of the Internal Revenue Code — in some cases the

pFCC penalties are more harsh, and in others they are more lenient.

Insofar as we can ascertain, there is no demonstrated justifica-

tion for these changes. The Section of Taxation questions the

wisdom of such drastic changes absent some showing of the reasons

therefor.

A few examples will illustrate the scope of the changes

embodied in the pFCC . The maximum prison sentences applicable to

tax evasion under Chapter 14 are substantially increased over

those provided by present law. Thus, the maximum prison sentence

today for each offense of income tax evasion is five years. IRC

Section 7201. Under the proposed Code, each such offense carries

a maximum prison sentence of fifteen years if graded as a Class B

felony and seven years if graded as a Class C felony. pFCC Para-
V

graphs3201 (1) (b) and (c) . The Section of Taxation is aware of

no justification for so increasing the maximum prison sentences

for tax evasion. Indeed, recent thorough and authoritative

studies of federal sentencing practices have concluded that all

the desiderata of punishment, including deterrence and rehabili-

tation, would be achieved by imposing sentences far shorter than

the present maximum for tax evasion offenses . See ABA Project

on Minimum Standards for Criminal Justice , "Standards Relating

V In the "usual" tax evasion case pFCC Subsection 3202(1)
would reduce the maximum sentence for a Class B felony to ten
years and for a Class C felony to five years.
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to Sentencing Alternatives and Procedures", Approved Draft 1968,

Sections 2.1, 2.5(b) and 3.1(c), and commentary thereto; ALT

Model Penal Code , Proposed Draft 1952, Article 7; Hon. Walter E.

Craig, Sentencing in Federal Tax Fraud Cases , 49 FRD 97 (1969)

.

On the other hand, the maximum prison sentence speci-

fied in IRS Section 7206 (1) for willfully making a false return,

three years, is reduced by the pFCC to one year if there is no

deficiency. See pFCC Svibsection 1401(2). Again no reason is

given for the change.

Present law sets the maximum fine for evasion and for

willful failure to file at $10,000. Under the pFCC grading

system discussed above, if tax evasion constitutes a Class B

felony, the maximum fine remains at the present $10,000. (pFCC

Paragraph 3301(1) (a).) If the tax evasion constitutes a Class

C felony, the maximum fine is reduced to $5,000, and if the tax

evasion is a Class A misdemeanor, the fine cannot exceed $1,000

(pFCC Paragraphs 3301 (1) (b),(c) ) . It seems doubtful whether pFCC

Subsection 3301(2), permitting higher fines in cases involving

pecuniary gain, applies to tax evasion cases where, by hypothesis,

the evasion has been discovered and the defendant usually realizes

no pecuniary gain since he is required to pay not only the taxes

due but also interest and a 50% civil fraud penalty. The Section

of Taxation questions whether the maximum fines specified by the

pFCC provide courts with a sufficient range of financial penal-

ties for what is basically a financially motivated offense.
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Moreover, the Introductory Note to Chapter 14 of the

pFCC indicates that the offenses now described in the Internal

Revenue Code which are not carried over to the pFCC are of a

"regulatory character," presumably not as serious as the crimes

which are imported into Chapter 14. Yet, unless special provi-

sion is made to make pFCC Section 10 06, and the penalty provi-

sions of the pFCC, applicable to those "regulatory" offenses,

they may carry penalties which are much more substantial than

some of the penalties provided for tax evasion or knowing dis-

regard of tax obligations under the pFCC. For example, without

such special provisions the offenses left in IRC Section 7203

would carry a potential fine of $10,000, whereas Class A misde-

meanors under pFCC Section 1401 or 1402 would carry a maximum

fine of $1,000. If the three offenses to be left in IRC Sec-

tion 72 03, now carrying the same penalty as failure to file,

are subject to the provisions of pFCC Paragraph 10o6 (2) (b) , the

maximum prison term would be 30 days (pFCC Paragraph 3201(1)

(e)) and the maximum fine $500 (pFCC Paragraph 3301 (l)(d)),

substantially less than at present and substantially less than

would be provided for failure to file under pFCC Section 1402.

VII.

STATUTES OF LIMITATION

Under present law, the period of limitations within

which criminal prosecution must be commenced for the felony of
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evasion and for the misdemeanor of willful failure to file is

six years. (IRC Section 6531.) However, pFCC Paragraph 701(2)

(d) would reduce the statute of limitations from six to five

years for felonies, and pFCC Paragraph 701(2) (c) would reduce

the statute of limitations from six to three years for misde-
V

meanors

.

While the shortening of statutes of limitation is

generally thought of as salutary, the Section of Taxation sug-

gests that the shortening of the statute to three years in the

case of the misdemeanors might place an unreasonable burden on

the Internal Revenue Service and the Department of Justice.

The Section of Taxation would not oppose these changes, howev>.r,

if they are acceptable to the Internal Revenue Service and the

Department of Justice.

VIII.

DECLARATIONS OF ESTIMATED TAX

Apparently it is the intention of the draftsmen to

continue present law to the effect that the filing of a false

^/ It should also be noted that the statute of limitations
would probably be altered in the case of prosecutions under
present 18 U.S.C. Section 1001 which is the false statement
statute now frequently applied in income tax cases. Under
18 U.S.C. Section 3282, the statute of limitations for this
offense is five years. The false statement offense probably
becomes a Class A misdemeanor under pFCC Section .1352, and
the statute of limitations would accordingly be three years
rather than five. (pFCC Paragraph 701(2) (c).)
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declaration of estimated tax or the failure to file such a

declaration is not a crime. (See Paragraph 1409(e).) However,

in view of the use of the term "information return" in pFCC

Paragraph 1401(1) (a); the definition in Paragraph 1409(e),

which excludes a declaration of estimated tax from the scope of

"tax returns," but which does not exclude it from the scope of

"information returns"; and the provisions of pFCC Paragraph

1352(2) (a), relating to false statements, it is not clear whether

this intention is effectuated. This matter should be clarified.

IX.

VENUE

The Comment to pFCC Section 1401 states that "explicit

venue provisions relating to [preparing,] . . . subscribing, and

mailing [tax] return[s], if needed, would be incorporated in

an amendment of 18 U.S.C. §32 37, where they would apply to all

offenses." Venue raises some difficult problems, especially in

failure to file cases. Those problems were effectively resolved,.!

we believe, by P.L. 83-713, which in 1966 added Section 3237(b)

to Title 18. That amendment was drafted by the Committee of

Civil and Criminal Tax Penalties of the Section of Taxation.

Among other things, it deals effectively with the problem of

Service Center filing. Accordingly, we urge that any amendment

to Section 3237 not change Section 3237(b) except as may be

necessary to conform section numbers

.
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X.

FAILURE TO PRODUCE INFORMATION

To the extent that pFCC Subsection 1342(1) represents

a continuation of IRC Section 7210, it is not opposed. How-

ever, to the extent that pFCC Subsection 1342(3), specifying a

few narrowly defined defenses, may be construed to eliminate

other defenses or to overturn Internal Revenue Service summons

enforcement procedure now established, the Section of Taxation

opposes it.

Under present procedure, an Internal Revenue Summons

issued under IRC Section 7602 must first be enforced by an order

of a federal district court before refusal to comply with the

summons may be punished as a contempt (IRC Section 7604 (b) ) or

as a misdemeanor (IRC Section 7210). Re isman v. Caplin , 375

U.S. 440, 446-8 (1964). This requirement of procedural fair-

ness, having its roots in due process, is for the purpose of

"affording a judicial determination of the challenges to the

summons and giving complete protection to the witness," 3 75

U.S. at 446. While under Reisman , a witness or other interested

party may challenge a summons by moving in the district court to

quash it, not all persons summoned will be aware of this right

and many will not have tlie resources or capacity to bring such

a proceeding. Therefore, to prevent the erosion of rights

which would result from depriving taxpayers of the opportunity

to explain or justify failure to comply with a summons, it
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should be made clear that there is no intention to overturn

or limit the procedural protections set forth in Reisman .

CONCLUSION

If the Subcommittee thinks that any of our sugges-

tions or recommendations are meritorious, and believes that

we could be of assistance in translating those suggestions

or recommendations into statutory language, I would be happy

to have members of the Section work further with members of

the staff of the Subcommittee toward that end. We believe

your project is a worthy one and that a significant start has

been made. We would consider it a privilege to be called upon

to assist the Subcommittee and its staff in completing the job

We applaud your dedication to the improvement of the criminal

law and assure you that we share your goals.
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Mr. AsBiLL. Mr. Chairman, as you know, the house of delegates
of the American Bar Association has endorsed in principle the ap-
proach taken by the Commission. It has authorized the association's

section on criminal law to offer you its assistance and to coordinate
the similar assistance of other sections, and it is pursuant to that
authorization that I appear before you today to give you the views
of the section on taxation on those portions of the proposed Federal
criminal code which relate to tax crimes.

I am sure you are aware of the fact that any American Bar As-
sociation support of specific legislative proposals would require
further approval of such by the house of delegates or the board of
governors of the association.

Now, I would like to discuss briefly with you what seem to us to

be the principal issues and problems relating to the tax laws which
result, first from the shift of some but not all of the tax crimes from
the Internal Revenue Code, title 26, over to title 18; second, from
the changes in the elements of some of those crimes ; and, third, from
the effort to apply to tax crimes some concepts and approaches which
the Commission proposes as generally applicable to all Federal
crimes.

I think it will be clear from my remarks that we believe that in

some respects at least tax crimes may be sui generis and may re-

quire special treatment.
First, looking at the problems arising from the transfer of tax

crimes from the Internal Revenue Code to title 18, we do not quarrel

with the concept of putting all crimes together in one code. We do
think that problems arise from two matters in this connection. Since
some but not all of the tax crimes are moved, the question arises:

What happens to those that are left? Are they intended to be re-

pealed, or do they stay as they are? Will they be melded into the

new code by reference to section 1006, and so forth? These are,

basically, I think, details which will have to be worked out.

As things now stand it seems to us that this area is quite unclear,

and we think it deserves clarification.

The second general problem is what happens when you bring over

a section or part of a section, and then make it a part of the new
criminal code where it is modified, or is embodied in a generally

applicable provision which may have certain differences, and we
have given examples on pages 4 and 5 of my written statement of

situations where those kinds of problems arise.

TVTiat happens to the provisions of 7214 (a)(4) through (6),

which deal with defrauding the United States in view of the pro-

visions in the proposed code which eliminate that as a specific crime ?

That is simply an example of the kind of coordination we think is

necessary.

Now, one other specific example of this general problem is para-

graph 1401 (l)(f) of the proposed criminal code which is the one

which, after specifying various means by which the crime of tax

evasion may be committed, says that a person will be quilty of tax

evasion if he "otherwise attempts in any manner to evade or defeat"

any income, excise, estate, or gift tax. This paragraph creates a

number of problems which I will discuss, but the one I want to focus
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on now is the use of the word "attempt", in the clause "attempts in

any manner to evade or defeat" tax.

That word comes from the current Section 7201 of the Internal

Kevenue Code, where it has a very specfiic meaning, which is quite

different from its meaning otherwise in the criminal law. It is, itself,

a crime; attempt is a crime. You do not simply stop short of the

crime because you are prevented from achieving it. The "attempt to

evade" is itself a crime.

Now, since the language of current law is used in paragraph (f)

the question arises: Is "attempt" in paragraph (f) meant to have

the same meaning that it now has, or is its meaning changed by other

provisions in the proposed code which specically define "criminal

atteanpt?"

I think these are matters which can and should be straightened out.

I think, in short, that the Commission perhaps has proceeded on
the assumption that the proposed code in the tax area pretty sub-

stantially recodifies present law. I think it is clear that some signifi-

cant changes have been wrought. Some of those might not be in-

tended, and we would like to help the committee in any way we can
to focus on those changes, so that it can make an informed judgment
as to whether it really means to effect the changes, or whether it

does not.

If I may move to another specific matter, the requirement of a

deficiency as an element of income tax evasion. Now, under present

law it is required under the court decisions that there be a substantial

deficiency attributable to fraud in order for this to be a crime of tax
evasion.

Mr. Blakey. I ask you wliat is the frame of reference in terms
of Avhich substantiality is determined ?

Mr. AsBiLL. You mean whether absolute or percentagewise, is that
the basis of the question ?

Well, I think there is some ambiguity in the present law about that
now, and I am not certain what the correct standard is. I think there
are court decisions which seem to take the position that you have an
absolute standard. If by looking at absolute dollars, for example, you
have a substantial amount, albeit a small percentage of the total tax
involved, that is sufficient.

I think other decisions tend to go the other way, and I have no
particular position with respect to that here and. indeed, I question
the advisability of even writing the word "substantial" into the law.
If you agree with us that the present requirement of a substantial
deficiency should be maintained, it would l3e perfectly all right with
me to leave up to judicial determination precisely what "substantial"
means in a given case. But, it seems rather anomalous to us to brand
a person a tax evader if he has not evaded anv taxes. So for that
reason I think the requirement that there be a deficiency in order for
the crime of tax evasion to be committed is a proper one to retain.
Now, on the other hand, there are tax crimes in the Internal Eeve-

nue Code, for example, 7206(1) which is the willful making and sub-
scribing under penalties of perjury of a false return, which are
graded as felonies even though there is no tax deficiency.

In this case the proposed' code would move in the other direction.
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It would, as I understand it, lower this crime to a midsdemeanor. I am
not sure whether that is intended or not.

Now, back again, if I may, to paragraph 1401(1) (f), which is the

general catch-all provision which I mentioned before. We are not
certain, whether that embodies the present requirement of a sub-

stantial deficiency. It might be thought to do so because it lifts lan-

guage bodily from the present section 7201 which, at least according
to the case law, does contain that requirement. If that is the intended
result, there are some rather anomalous differences between the vari-

ous paragraphs of subsection 1401(1). But, in any event, it seems to

us that the matter should be clarified.

Another problem arises from the fact that, although tax evasion
can occur absent a deficiency under the proposed code, the crime of
tax evasion is graded by the amount of deficiency. We think that is

inappropriate. Under the code if the deficiency exceeds $500 the
crime is a felony.

Mr. Blakey. Do you see an analogy between tax evasion with a
deficiency, and theft ?

]Mr. AsBiLL. I beg your pardon ?

Mr. Blakey. An analogy between tax evasion with a deficiency
and theft?
Mr. AsBiLL. Yes, I think there is an analogy, and I would say

this. If the deficiency is to be used as a criterion for grading, it

seems to us that at least it should be that part of the deficiency

attributable to fraud. That would, in some way, correspond to the
amount of the stolen money. But, "deficiency" in the tax law is a

term of art, and it means, generally speaking, the difference between
the liability shown on the return and the actual liability.

And in many, many cases

—

Mr. Blakey. If it were redefined in the terms of fraud-related
deficiency

Mr. AsBiLL. I think that would make a great deal more sense. I

still have some questions. Mr. Blakey, whether it is worth grading
based on the size of the deficiency, because then I think you might
get into long and time-consuming matters of proof in a trial which
might not be too relevant.

Sloreover, there are some crimes under the general heading of "tax
evasion," in 1401, which really have nothing whatever to do with
a deficiency. They can exist, and normally do, without regard to a

deficiencv. Those are the ones set forth in paragraph (b), (c), and
(d). ^

For example, (b) (with intent to evade payment of any tax which
is due, he removes or conceals assets) has no relationship whatever
to a deficiency. If you are looking for grading standards there,

presumably you would look to the size of the assets concealed or re-

moved, rather than the deficiency.

You have similar problems in connection with paragraphs (c) and

So, I would say this, if you ai^e going to use deficiency as a stand-

ard, it certainly ought to be fraud-tainted deficiency, and further-

more, it ought to be limited to situations where the deficiency is

a relevant consideration. Otherwise you will change a trial for tax

evasion into a civil trial to determine the amount of tax liability,
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which as you know, can be terribly detailed and terribly complex,

this would simply pervert, in our opinion, the criminal process.

Now, moving for a moment, if I may, to the standards of culpa-

bility, I suppose we can express our view on this simply by saying

that we agree with the substantial body of opinion in the Commis-
sion itself, which has difficulty with these subtle graduations in the

proposed Federal criminal code. We are not sure we understand them.

There are some features of them which I have tried to set forth in

this statement which give us pause and bother us, and we wonder
whether or not, at least in the tax area, the rather tried and true

concept of "willfully,'' which has had substantial judicial interpre-

tation in the tax field, should not be retained.

Mr. Blakey. You are not concerned so much about the word as

you are the underlying idea ?

Mr. AsBiLL. That is right, if I understand what you are saying.

If you used willfully, and intended by that to mean what the courts

say it now means, that would not bother us.

Mr. Blakey. Or if we used intentionally and made it mean what
willfully now means in the Internal Revenue Code?
Mr. AsBiLL. That is all right, no problem about that.

Mr. Blakey. The problem which the culpability provision were ad-

dressed to is that the word "willfully"' meaning different things in

different contexts under present law. It meant one thing in the tax

code, it meant one thing in regulatory offenses; and it meant 10

different other things elsewhere.

Mr. AsBiLL. We understand that. Dr. Blakey.
Mr. Blakey. The commission's hope was to have words with dic-

tionary meanings, roughly one meaning to one word.
Mr. AsBiLL. I understand that, and I think that is a laudable goal,

and I guess that is a pretty good illustration of what I meant when
I said that perhaps in some matters the tax areas are sui generis.

Now, you could solve the problem in one of two ways.
You could either say that for tax crimes, the standard of culpa-

bility is "willfully" as that term is now construed by the courts that

would carve out an area for specialtreatment. Or you could attempt
to define the new "intentionally" standard to mean the same thing

that willfully does now, and make it clear that that is the standard
of culpability that applies to tax crimes.

Mr. Blakey. I think that was the intent of the drafters.

Mr. AsBiLL. Now, let me point this out
Mr. Blakey. Whether it was executed well or not is a different

question.

Mr. AsBiLL. In the area of failure to file, which is presently a

crime only if it is willful, the proposed code specifically states that

that the standard is knowingly, and that means, if I understand it

correctly, that a person who knows he is not filing his tax return,

even though he has no intent to evade taxes, is guilty of a crime.

We just do not think that that is appropriate.

We also have a question, what standard applies to paragraph
1401 (l)(f). That paragraph does not begin as the others do, with
the words with intent to evade. It begins with the word otherwise,

which as we have tried to explain in the statement is quite ambiguous,
and it is not clear what the standard of culpability there is.
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Now, I refer in the statement to the fact that under the code, as
written, faihire to file a return by a taxpayer wlio had a reasonable
belief, which turned out to be erroneous, that his accountant had
applied for and obtained an extension is a crime. This is a very
significant thing when the transgression stems from a mistaken
reliance upon professional advice.

As the subcommittee knows, or as anybody who has ever tried it

knows, making out a tax return or doing anything about the tax
laws is a terribly complicated business.

Very few people are fully confident that they know exactly what
they are doing, and consequently people have to rely very heavily
on professional ad\'ice—accountants, attorneys, and others.

Xow, we are not certain under the proposed code whether re-

liance, good faith reliance, on professional advice would be a defense,

or what kind of defense it is. Professional advice is referred to in

section 609 of the code, but, there a person seems to be limited to a

defense which is based upon looking at a specific provision in a law
or regulation, not simply relying on his professional adviser's advice.

We think that the conflicting provisions in the code dealing with
the defense of mistake create further confusion about this, and we
really believe and urge that this be clarified in some way, and that

good faith reliance on professional advice be made a defense to

a charge of tax evasion.

Mr. Blakey. May I ask you this. The Piatt ^ case which you cite

in your statement deals with the mistake of fact the accountant did

or did not ask for an extension. The reliance was on a factual mat-
ter. This kind of reliance could be placed in one category, and it

could be put in counterdistinction to reliance by a man on a lawyer,

who told the man that he had no duty to include in his income tax,

for example, the proceeds of an embezzlement, which would at one
time have been appropriate legal advice, but would no longer be true

under the Jamef< case.- Does the present code permit a defense of

mistake of law, based on reliance of lawyers' advice, which is bad?
Mr. AsBiLL. You mean under the present code do you have a de-

fense? Well, let me attempt to answer that, and then I will ask my
real experts to see if I am right. This is why I wanted them to come.

I think it is reasonably clear under present law that good faith reli-

ance upon professional advice as to a matter of law is a defense to the

crime of tax evasion and that, indeed, rather than an affirmative de-

fense which must be proved by a preponderance of the evidence by the

taxpayer, once the issue is raised, reliance must be disproved beyond
a reasonable doubt by the Government.
Mr. Blakey. If you were to advise a client today that he did not

have to include embezzlement proceeds in his tax return, which would
be clearly erroneous legal advice, would the client nonetheless be not

guilty of willful failure to file ?

Mr. AsBiLL. I think that is correct, assuming that his reliance on
my advice is good faith reliance. Now, if he knows that I do not

know what I am talking about, obviously he would not be entitled to

rely.

1 VniteA States v. Piatt. 4.^5 F. 2d 789 (2d Cir. 1970).
2 James v. United States, 366 U.S. 213 (1961).
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But, if he relies in good faith on professional advice, I think there

is no question that that would be a defense.

Mr. Blakey, Even though the advice is clearly, clearly beyond

question, wrong?
Mr. AsBiLL. Yes, sir.

Mr. Blakey. May I ask you this question, then : Wliy do not tax

lawyers advise most people not to include questionable items? What
you" have told me, in effect, and I am really quite unaware of the tax

law in this area, is that the functional law in this area is what the

lawyer tells a man, and not what the Congress wrote on the books ?

Mr. AsBiLL. Well, we are talking now about crime, whether a per-

son is criminally liable. I think the answer to your question is that

most tax lawyers feel an obligation not only to their clients, but to the

United States, they feel an obligation to see that the taxes are proper-

ly paid.

And if you are talking about a situation where there really is

reasonable doubt, and he says

Mr. Blakey. Well, I premised the question on the situation where

there was no reasonable doubt. It seems to me what you are suggest-

ing is that the present law is, from a client's point of view, not a law-

yer's point of view, that he should get the dumbest lawyer he can,

because as long as the advice is in favor of not including it

Mr. AsBiLL. I think conceptually you might go that far, but keep

in mind there are lots of other sanctions in addition to criminal

liability, such as penalties and interest on deficiencies. If all the fel-

low wanted was to stay out of jail, I think maybe you would be right.

Mr. Hawk. Particularly, if you are only going to get the least

competent lawyer, he might make mistakes in the wrong direction.

Mr. Blakey. I added that lie had a bias in the right direction.

Mr. Hawk. Far better to be certain you had the best erroneous

advice available, and that requires a smart lawyer, indeed.

Mr. AsBiLL. Mr. Ritholtz has pointed out to me that if you are

looking hard enough for a dumb lawver, that might be evidence that

you are not relying in a:ood faith on the lawyer's advice.

Senator Hruska. There are 5 minutes remaining in your time, Mr.
Asbill. We have one more witness, and I understand from staff that I

will be called to the chamber prettv soon.

Mr. Asbill. All right, sir. I will proceed rather quickly.

On sentencing, we notice that the sentencing provisions under the

proposed code differ substantially from those in the corresponding
provisions of the present law.

In some cases thev are more harsh, and in some cases they are

more lenient, and this applies both to jail sentences and also to fines.

We question the reason for the changes.

We are not sure they are bad, we are not sure they are good. We do
not see anything that gives us any inkling why the changes are made,
and consequently we have some question about it.

It seems to us, generally speaking, that the burden for showing some
reason for the change would be on the proponents of the change.
With respect to the statue of limitations, the proposed code reduces

the statute for failure to file and for tax evasion from 6 to 5 years if

they are felonies.

You reduce the statute on misdemeanors to 3 years.
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The reduction from 6 to 5 years is a pretty small change, and I am
not sure we are in a position to judge its wisdom. We have a real

question, however, about going down to 3 years because tax crimes by
their nature are secret crimes, and we would suspect that this would
give the Government some problems. If it is all right with them it

is all right with us, but we really question the wisdom of reducing
the statute to 3 years.

Finally, I would like to mention just one other matter and leave the
rest to the written statement. That matter is venue.
There is a statement in the comment on the proposed code that

explicit venue provisions relating to tax returns, if needed, would
be incorporated into an amended section 3237 of title 28. The Sec-
tion of taxation worked on the venue pro^dsion which is now section

3237(b), which was enacted by P.L. 83-713. We think it works very
well in the tax area and we urge you not to tamper with it without
the most serious consideration.

Finally, Mr. Chairman, let me say that I think perhaps the way
we can be most helpful in this area, if the subcommittee agrees with
any of our general comments would be to have members of our
Committee on Civil and Criminal Tax Penalties work with your
staff in trjang to work out detailed solutions.

I have raised the problems sometimes without giving you the
answere, but we would be very happy to work with you to try to

find the answers. We appreciate the opportunity to come here be-

fore you.

Senator Hruska. That we would appreciate. We are aware that
this is a very special and technical area. We have our objective to

try to get an integrated Federal criminal law code here, but we are

aware, at the same time, tliat that does not necessarily mean that
that goal is achievable without sacrificing a lot of, and perhaps in-

flicting a lot of, uncertainty and unfairness in some areas.

So, your office will be relied upon and we will be calling on it.

Mr. AsBiLL. Thank you, sir.

Senator Hrtjska. Thank you for coming, all three of you.

The final witness for this morning is Mr. William T. Plumb, Jr.,

an attorney from Washington, D.C. here.

Your statement has been included in the record and you may
proceed.

(Biographical statement and statement of Mr. Plumb follows:)

Biography of William T. Plumb, Jr.

Partner. Hogan & Hartson. Washington. D.C.
:Member, from 19.58 to 1967, of the American Bar Association's Special Com-

mittee on Federal Liens, and principal draftsman of its legislative proposal
that eventuated in the Federal Tax Lien Act of 1966.

Consultant to the Treasury Department on the regulations to be issued

under the Federal Tax Lien Act.

Author of the ALT-ABA Committee on Continuing Legal Education's hand-
book on "federal Tax Liens," and of numerous articles in the field of federal

tax collection.

Statement of William T. Plumb, Jr.

Mr. Chairman. I think we can all readily agree on the answer to the rhetor-

ical question raised by the House Committee on Government Operations in

1969 when it concluded that the efforts of the Department of Justice in collect-

57-868 O - 72 - pt. 3
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ing judgments in favor of the Lnited States, including those for criminal fines,

were not then as effective as they ought to be. The Committee asked

:

If criminal defendants can avoid paying fines with relative impunity know-

ing that the U.S. Government will not vigorously attempt collection, what
harm is caused to public respect for law? ^

Your staff has requested, therefore, that I consider whether the collection of

fines in federal criminal cases, and hence their retributive and deterrent effect,

might be improved by utilizing the collection weapons, and perhaps also the

trained personnel, available to the federal tax collector.

Let me preface my remarks by stating that, while I know something about

the tax collection process and have written extensively on the subject,^ I have

no comptetence in criminal law and procedure and no familiarity with the

problem of collecting fines, except as I have briefed myself for this appear-

ance. I have read the statistics gathered by the House Committee on Govern-

ment Operations, indicating that the collection rate of federal civil and crimi-

nal judgments in the aggregate may then have been about 46 percent, and as

low as 21 percent in the six largest judicial districts.3 But those statistics are

not so refined that I can tell whether those same percentages apply to the

small proportion of the total judgments that consist of criminal fines, which
involve circumstances quite different from those affecting judgments for civil

debts. Therefore, I cannot undertake to pass judgment on the effectiveness of

the Justice Department's efforts to collect criminal fines, but shall limit myself
to outlining a potentially more effective procedure, for use if this Subcommittee
independently concludes that one is needed.

A. TRANSFER OF FUNCTION OF COLLECTING FINES

The House Committee on Government Operations was critical of the supervi-

sion, training and instruction of the Justice Department personnel responsible

for collection of fines and other judgments, and recommended, among other

things, that the Department "initiate and maintain liaison with other Federal
agencies having collection responsibilities (such as the Internal Revenue Serv-

ice) for the purpose of exchanging information on collection training and
techniques." * The Justice Department, however, indicated at the hearings that

its principal problem in this regard was the "lack of available time of attor-

ney and support personnel, especially in the oflSces of the U.S. attorneys, due
to the priority attention required in case litigation and other areas such as or-

ganized crime." ^

This may suggest the possibility of relieving the Justice Department of the
responsibility, at least with respect to judgments for criminal fines with which
we are here concerned, and transferring that function from the litigating arm
to the Internal Revenue Service, which is undoubtedly the largest and possibly
the most effecient collection agency in the world, with over 6,000 trained and
specialized collection agency in the world, with over 6,000 trained and special-

ized collection officers. In 1970, that collection force is reported to have opened
2,624,000 new delinquent tax accounts involving $3,314,045,000 and to have
closed by collection or compromise 2,139,000 accounts on which they collected
$2,517,563,000. •^ I cannot, of course, speak for the Internal Revenue Service, but
the typical inventory of 10,500 uncollected criminal fines, aggregating some
$14,000,000," should have little impact on its case-load. The yeoman service
that the Internal Revenue has rendered as an adjunct to criminal law enforce-
ment since the days of Al Capone, including its administration of the regula-
tory taxes on firearms and gambling, has presumably prepared it for any novel
problems it might encounter in collecting criminal fines.

On the other hand, unless Internal Revenue Service were also to assume the
function of collecting civil judgments—a far larger package involving an in-
ventory of as much as $400,000,000 ''—it would still be necessary to provide the
Justice Department with trained collection personnel, and there may be little

purpose served in transferring the function of collecting fines.

B. AVAILING OF TAX COLLECTION WEAPONS

Whether or not the facilities and personnel of the Internal Revenue Service
are availed of for the collection of fines, however, consideration may be given
to making fines collectible in the same manner as taxes,^ with the benefit of the
liens, priorities and summary collection procedures available to the tax collector.
I have no doubt that the power of Congress to impose the fines includes the con-
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stitutional power to provide for their effective collection in this manner.^o How-
ever, if that course is to be adopted, this Committee will want to consider very
carefully whether in every aspect the powerful collection weapons of the tax
law should be made applicable to the collection of fines. I shall set out below
the principal difference in the collection of fines and of taxes, so that the Com-
mittee may weigh the advantages to be gained and may also consider where
exceptions and restrictions ought to be imposed.

1. Collection by levy

The usual method of enforcing a delinquent federal tax liability is by ad-
ministrative levy and sale of so much of the taxpayer's property as is neces-
sary, without need for any judicial proceedings. ^^ If the taxpayer has bank
accounts or is owed other debts, those obligations may be seized by serving no-

tice on the debtor, who then becomes personally liable to the United States
and is relieved to that extent of his obligation to the taxpayer.12 jf d^q tax-

payer's debtor fails to pay over in response to the levy, without reasonable
cause, the debtor may incur an additional 50 percent penalty. ^3

Criminal fines are enforced (in addition to the coercion that may be exer-

cised through the sentencing process) by execution against the property of the
defendant, at the instance of the United States Attorney's office, in the same
manner as judgments in civil cases are enforced. 1* The procedures thus are
basically similar, but major differences arise from the fact that the enforce-
ment of a civil judgment of a federal court (and, therefore, of fines) is subject
to the laws of the State within which the federal judgment is rendered, ^^ in-

cluding the State's exemption laws.^^ Taxes, on the other hand, are collectible

without reference to state exemption laws,!''' and only a very limited amount of
the barest necessities (wearing apparel; school books; unemployment and
workmen's compensation benefits ; certain federal pensions ; $500 worth of fuel,

provisions, furniture and personal effects, etc.
; $250 worth of trade, business

or professional books and tools) are exempted from tax levy by the federal

tax law itself.i^

Garnishment of wages to collect a judgment, including one for a federal
criminal fine, is severly restricted by Title III of the Consumer Credit Protec-
tion Act of 1968.!^ and some state laws may be even more restrictive.^o Con-
gress has never been willing, on the other hand, to exempt any part of wages
from levies for federal taxes (except such part as is dedicated by prior court
order to the support of minor children),21 and no state exemption law can re-

lieve wages from that burden. 22 As a practical matter, however, a levy on one
paycheck, or the treat of a levy, normally is enough to persuade the taxpayer
to enter into a tripartite agreement with his employer and the tax collector

under which a reasonable portion of his wages, scaled to his needs, will be
paid to him each payday and the rest will be paid by the employer to the tax
collector. -3

Many state laws preclude or substantially restrict the seizure of a debtor's

life insurance to satisfy a judgment, thus making the investment value of the
policy (the amount the debtor could draw at will for his own purposes) una-
vailable for the collection of fines unless the defendant voluntarily (or under
threat of imprisonment) appropriates it to the purpose. On the other hand, not-

withstanding state exemption laws, a federal tax assessed before death may be
collected, even after the taxpayer's death, from that part of the proceeds equal
to the cash value of the policy at the date of death. ^-i If levy is made during
the taxpayer's lifetime, he is given 90 days to try to work out other means of

payment and, if he fails, the company must pay the Government the loan
value of the insurance.^s
Many States provide an exemption for the homestead, some with no limita-

tion whatever, others with value limits as low as a few hundred dollars (and
others make no provision). Depending entirely on the policy of the particular
State, a federal criminal fine may or may not be collectible from such
property. 26 And, since the federal law places the Government, in collecting its

fines, in the position of the ordinary civil plaintiff,-'' the State's homestead ex-

emption law will impede collection of federal fines even if, as is true in a
number of States,^^ fines imposed by a state court are collectible from home-
stead property. -9 On the other hand. Congress has never been willing to sub-

ject federal tax liens to the homestead exemption laws.^o and even in bank-
ruptcy the tax collector is permitted to pursue the exempt property set aside
to the debtor.3i
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The Government has some leverage for collection of a fine if the sentence

provides for imprisonment in default of payment ^2 or if probation is condi-

tioned upon payment of the fine. But a defendant may be discharged from im-

prisonment with his fine still unpaid, by taking a pauper's oath that he has no
property, except $20, in excess of the amount which is exempt from execution
under state law ;

^3 and, if he is on probation, nonpayment of the fine under
those conditions apparently is not considered a violation.^^ Thus, as a practical

matter, neither imprisonment nor probation may be effective to cause a defend-

ant with substantial exempt property to apply it to the fine.

It may well be that the Committee will not want to go as far as the tax law
goes in denying a defendant the benefit of exemption laws. A fine is not a tax,

and the support of the Government does not depend upon its collection. On the

other hand, the Government is no ordinary private creditor of the criminal de-

fendant, and a fine will fail its purpose if a defendant with a substantial
home, a large equity in a life insurance policy, or a salaried position can take
refuge in liberal state exemption laws and escape payment of a fine he may be
well able to pay. The Brown Commission recommended that fines be set in the

first instance with due regard for the defendant's ability to pay, and that the
court be empowered to reduce the fine or extend the time for payment if the
defendant's good faith efforts to raise the funds are unsuccessful. ^^ If those
recommendations are adopted, they may afford all the fiexibility needed to

deal with genuine hardship cases, and there may not be a need to provide ad-
ditional fixed exemptions that disregard individual circumstances. But, if any
exemptions are to be made applicable, beyond the bare minimum provided in

the tax law, they ought to be prescribed on a uniform national basis, not de-
pendent on varying state policies adopted with private creditors in mind. 36

2. Collection with the aid of the courts.

Whenever it appears that a levy may not be the most effective means of
collection of a tax, or where there are confiicting claims to property that must
be resolved, the Government may elect to proceed by suit in the federal court
to enforce its tax lien on the taxpayer's property. ^^ if necessary in the public
interest, the court may appoint a receiver to hold the property pending the
suit.38 Courts, in aid of tax collection, may issue also any appropriate writs,
such as a writ of ne exeat repuhlica to prevent the taxpayer from defeating col-

lection by leaving the country.^" In addition, criminal sanctions may be invoked
in the event of removal or concealment of assets with intent to evade collection
of a tax (a felony) 4° or for willful failure to pay a tax (a misdemeanor).*i

In the collection of fines, the Government may invoke the state procedures for
collection of civil judgments "by execution against the property of the
defendant." ^^ which have been held to embrace creditors' bills and other pro-
ceedings supplementary to execution when judicial assistance in collection
is necessary.43 That apparently extends to imprisonment for civil contempt
if the defendant refuses to testify about concealed assets,^^ and the Brown
Commission would further empower the court to imprison the defendant for
unexcused nonpayment of the fine is (a sanction now available only if it was
provided in the original decree and has not spent its force through release of
the defendant). 46

3. Discovery and pursuit of assets

The tax law arms the Internal Revenue Service with effective means of dis-
covering assets from which a federal tax may be satisfied. It may serve an ad-
ministrative summons or subpoena on the taxpayer, his employees, his banker,
his broker, or any other person with knowledge of his financial affairs, and
may require them to testify under oath and produce relevant records for
examination. 4" Failure to obey the summons or subpoena may result in a con-
tempt citation ^s or in criminal punishment.*^ If the tax collector ascertains
that the taxpayer has property in another State or district, he may simply re-
quest the Internal Revenue oflice at the location of the property to make a
levy. 50 Information on assets abroad may be obtained from reports now re-
quired of the taxpayer himselt^i or by .subpoena addressed to the United
States office of a bank having foreign branches ^^ or, if fraud is involved,
through the cooperation of foreign governments under certain tax treaties ;

^3

but. if the taxpayer himself is beyond the jurisdiction, it is doubtful that the
foreign assets discovered can be reached by levy or suit, even if the bank or
other holder of the assets has a United States office^*
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In the collection of fines, the United States Attorneys, assisted by the Fed-
eral Bureau of Investigation, ascertain the nature and location of the defend-
ant's assets,55 and may avail of the customary judicial procedures for discov-
ery of assets for the satisfaction of judgments. If assets are discovered to

exist in another juri.sdiction within the United States, the judgment may sim-
ply be registered in that other jurisdiction without need to bring suit on the
judgment. 56 i am unable to compare the relative effectiveness and simplicity of
the procedures for discovering and pursuing the defendant's assets with those
available to the tax collector.

4. Transferred assets

If a debtor transfers or distributes assets without adequate consideration,
leaving him unable to pay his obligations, or if he makes a transfer intended
to hinder, delay or defraud creditors, a judgment creditor may in some cases
disregard the transfer and levy execution on the property as if it were still

owned by the debtor, or he may bring a judicial proceeding in the nature of a
creditor's bill to set aside the transfer and reach the property.^" Those reme-
dies may be availed of in the collection of fines.^s

The tax collector too may invoke judicial proceedings for the collection of
federal taxes out of transferred as.sets, when it seems appropriate, ^9 but ordi-

narily a much simpler statutory procedure is availed of. A liability, equal to

the lesser of the amount of the tax or the value of the property transferred, is

simply assessed against the transferee in the same manner as a tax liability is

assessed. 60 It then becomes a money obligation of the transferee that may be
collected by levy or otherwise, without need to trace and seize the specific as-

sets transferred. 61 That does not mean that judicial review of the transferee's

responsibility for the obligation is precluded. Like any tax liability, the
amount paid by a transferee may be recovered by refund suit in a district

court or the Court of Claims if it was erroneously collected.62 in addition, if

the liability is one for an income, estate or gift tax, the transferee has the
further choice to litigate his liability in the Tax Court, in which event no as-

sessment can be made or payment enforced until the Tax Court has rendered
its decision's (unless collection of the liability is found to be in jeopardy).'^
That opportunity for litigation of a proposed transferee as.sessment before pay-
ment is not afforded when the liability is one for taxes other than income, es-

tate and gift taxes. However, in the case of those other taxes, the simplified

procedure for collection of a transferee's liability by assessment has been made
available only where the transfer re.sults from the liquidation of a corporation
or partnership or from a corporate reorganization. 's When the more complex
issues of a fraudulent conveyance or the like are involved, those other taxes
must be collected by an action in the nature of a creditor's bill.

Because of that difference in the available procedures, it will be necessary,
if tax collection procedures are to be extended to the collection of fines, for

the Committee to consider whether fines should be equated for this purpose to

income, estate and gift taxes, or to other taxes. If the former, the transferee
would be entitled, in the absence of jeopardy, to an opportunity to litigate this

obligation in the Tax Court before assessment and collection can occur. That
does not mean the Tax Court would become involved in unfamiliar questions
of criminal law. The underlying issue of the defendant's liability for the fine

would already have been settled by the judgment in the criminal case, which
the transferee would not be entitled to question.'s so the only issue before the
Tax Court would be those of valuation, consideration for the transferer, insol-

vency, fraudulent intent, and the like, which are well within the court's compet-
ence. On the other hand, if fines are instead equated to other forms of taxes,

the rule of pay-now-and-litigate-later would apply to the transferee; but the

simplified procedure would be available only if the transfer occurred in a cor-

porate or partnership liquidation or corporate reorganization. The Committee's
choices are not that narrowly limited, however, for a provision could be
framed, if desired, to permit the transferee's liability for fine to be assessed

and collected without prior access to the Tax Court, whether the liability of

the transferee ari.ses from a liquidation, a fraudulent conveyance, or otherwise.

(The power of Congress to deny any right of judicial review in advance of

payment, provided an adequate post-payment remedy is afforded, has long been
sustained where taxes are involved, 6" but I have not pursued my research to

the point where I can say confidently that transferees of persons owing fines
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can be made subject to such procedure.) As an alternative to the foregoing, an
opportunity to test the transferee's liability before payment might be afforded

in the district court that had imposed the fine.

5. Death of the debtor

Death of the defendant abates the liability for a judgment for a criminal

fine, since the objective is to punish the defendant, not his family. While his

family may suffer the same loss if the fine is collected in his lifetime, the de-

fendant too suffers in that case; if he is already dead when collection occurs,

his family alone suffers. "s On the other hand, a civil tax penalty is not abated

by the death of the offending taxpayer, since such penalties are regarded as

remedial rather than punitive in purpose.^^

That distinction would probably still be observed by the courts if fines were
made collectible like civil tax liabilities, just as it has been heretofore ob-

served when fines were collected like civil judgments. The difference in the na-

ture and purix>se of criminal fines and civil penalties would remain. However,
the Committee may want to make clear its intention in this regard.

6. Long-standing obligations

Only executive clemency or the death of the defendant can now remove an
uncollected fine from the books, however hopless its collection may be.^°

There is no federal statute of limitations on the collection of fines, and no
state statute of limitations can bind the sovereign."^ State law may make una-
vailable, after a certain time, the execution remedy on which collection princi-

pally depends,'^2 ^^t it cannot expunge the liability, and the right to levy exe-

cution can be regained at any time by first bringing suit on the judgment, if

the Government ever sees renewed hope for collection.
''^

The liability for a federal tax is, in the first instance, definitely limited in

duration. In general, the Government's power to collect a tax expires six years
after assessment,"* but the time may be extended by agreement with the tax-

payer, ''^ or its running may be suspended during a period of court custody of

assets ^^ or a period of military service "^ or absence from the country.'^ The
running of the time is tolled by the commencement of suit for collection, "^ and
a judgment in such a suit (like a judgment for a fine) is never barred by
limitations. 80 Congress determined in 1966, however, that the power to collect

by the summary remedies peculiarly applicable to tax collection should termi-
nate when the tax would have become barred but for the judgment, and that
thereafter only the remedies available for collecting judgments (such as those
above described in connection with fines) may be used.^i The Committee
should consider whether it wishes to impose a comparable limitation on the
time in which fines may be collected by tax collection methods.

7. Uncollectible obligations

A tax which is determined to be uncollectible may be "abated" by the tax
collector, in order to clear the books.ss but that act does not release the lien
on the taxpayer's property (including after-acquired property) ^^ or preclude
collection at any time within the period of limitations.^* Uncollectibility, how-
ever, may be an acceptable ground for a statutory compromise of the tax lia-

bility,85 although the mere fact that payment would impose an undue hardship
on the taxpayer is not such.s^
There is at present no such power to abate or compromise an uncollectible

criminal fine, short of an exercise of the pardon power.^^ If tax collection pro-
cedures are made generally applicable to the collection of fines, the Committee
should consider whether the compromise power is to be made applicable, and
if so, whether it should reside in the Attorney General or in the Commissioner
of Internal Revenue (assuming the function of collecting fines is transferred
to him). Since the Brown Commission has recommended that the court be em-
powered to reduce the amount of a fine when it appears that a default was ex-
cusable or that the circumstances which warranted the imposition of the origi-
nal amount of the fine no longer exist.^s it may be desirable to avoid conflict
with that procedure by excluding administrative compromises.

8. Liens for taxes and fines, generally

Fines, as we have seen, are collected like civil judgments. A federal court
judgment becomes a lien on defendant's property in the same manner and to
the same extent as a judgment of a state court in the same State, and must
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be registered, recorded, docketed or indexed as provided by state law.^s Gener-
ally, state laws make a judgment a lien on all the debtor's real estate in the
jurisdiction, from the time of rendition or entry of the judgment.^° A few
States extend the general lien of a judgment to personal propeerty as well,^^

but in most the personal property is free of lien under levy of execution.^2
In contrast, a federal tax that is not paid on demand becomes a general lien on

all the property of the taxpayer, real, personal and intangible, wherever it

may be located in the United States.^^ if not abroad."^ It attaches automati-
cally to all property he may thereafter acquire, so long as the tax remains un-
paid and is not barred by lapse of time.^^ Because the lien arises as a secret
lien, dating back to an assessment that is known only to the taxpayer and the
tax collector.9*^ it has been necessary to provide for the protection of certain
innocent third parties by requiring filing of notice of the lien if it is to be
valid against them.^' But a single filing in the jurisdiction where the taxpayer
resides at the time of filing will bind those acquiring interests in any of his

personal property, wherever located, and will continue to have that effect even
if he later moves to another jurisdiction. ^^ Real estate, on the other hand, is

affected only if it is located in a jurisdiction in which notice has been filed.^^ In
a few special circumstances, where it would not be reasonable to expect a
search for liens to be made. Congress has relieved third parties from the effect

of even a duly filed tax lien,10°

If the taxpayer desires to dispose of or encumber his assets while a lien is

on file, he may obtain from the federal tax collector a certificate discharging
that particular property from the lien. The certificate may be granted if the
taxpayer pays over an amount from the proceeds equal to the value of the
Government's interest

—

i.e., the value of the property minus any prior en-

cumbrances. A discharge may be granted without payment if the value of the
taxpayer's renmining property is at least double the amount of the tax lien

plus any prior liens. ^°^

The tax lien is a powerful collection instrument, therefore, both for inducing
payment by the taxpayer and for preventing dissipation of his assets, real and
personal. I have no doubt that it would be an effective instrument for the
collection of fines as well. It does raise some collateral problems, however, that
the Committee may want to consider.

9. Priorities over third parties

A federal tax lien is valid against purchasers, holders of mortgages and
•ither security interests, judgment lien creditors, and mechanic lienors only if

notice of the tax lien has first been duly filed.1°^ But even those classes of
f bird parties must meet exacting standards of perfection if they are to be pro-

tected against after-arising or existing but unfiled tax liens. ^03 In all other
cases the secret federal tax lien is effective against third parties from the time
of assessment of the tax, without public notice of any kind, and, in a number
of circumstances, the tax lien prevails even over those who previously had ac-

quired liens or interests that were good against everyone else. The courts have
held that, except as Congress expressly provided otherwise in the Federal Tax
lien Act of 1966, a pre-existing private lien is subordinate to a federal tax lien

unless the private lien had first become "choate," by a judicially defined fed-

eral standard of "choateness" more exacting than any state law imposes on
such liens.

I urge that the Committee give serious policy consideration to whether liens

for fines should have an effect on innocent third parties comparable to the ef-

fect of a federal tax lien. It is one thing to make the efficient tax collection

procedures available for the collection of fines from the defendant's property.

It is quite another to make fines collectible in derogation of the rights of third
parties. It is perhaps understandable that Congress, despite the general liberal-

ity of the Federal Tax Lien Act of 1966. should have maintained the privi-

leged position of the Government as against many classes of third parties

whose claims it found less meritorious than its own. Taxes are the lifeblood of

government. Fines, on the other hand, are not imposed to raise revenue for the

support of the Government, but rather to punish the guilty and to deter others

from criminal conduct. Fines strike the wrong target when their collection

causes loss to innocent third parties. It was in recognition of this fact that

Congress many years ago determined that fines, penalties and forfeitures are
not to be allowed as claims against a bankrupt estate,!"* even when they are
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secured by lien,io5 since to allow them would, as the Supreme Court has said,

"serve not to punish the delinquent taxpayers but rather their entirely innocent
creditors." ^^^^

Let me illustrate some of the devastating effects of a federal tax lien on
third parties

:

A purchaser of property, or one who has a contract or option to purchase
property, is in general protected against subsequently filed federal tax liens,

but only if he has so far perfected his rights that he would be protected
against a subsequent bona fide purchaser from the seller.io' If a recorded deed
contains a defective description, inadvertently omitting a part of the property,

the federal tax collector can seize the omitted portion to satisfy the grantor's

taxes subsequently determined, even though full value was paid for the prop-
erty by the buyer.^o^ if a family contracts to purchase a home for installment

payments, but will not obtain a recordable deed until full payment, they may
lose both the home and their payments as a result of seizure of the property
for later federal taxes of the seller, unless under state law their contract in-

terest was protected against bona fide purchasers from the seller.io^

A seller of land who, instead of taking back a mortgage, relies on an equita-

ble vendor's lien which is protected against later judgments, ^^o is nevertheless
considered to have only an "inchoate" interest in the land he sold, which may
be taken for a later arising federal tax lien.m
A person who endorses a note or signs a bail bond for a friend, who gives

him security, is considered to have "inchoate" rights in the security until he is

called upon to pay, and the security may be taken from him if a federal tax is

assessed against the principal debtor in the interval.112 Although the Federal
Tax Lien Act of 1966 provided some i^rotection in such circumstances, the re-

lief was confined to transactions arising out of the surety's or endorser's
business.113

A landlord who relies for the security for his rent upon a statutory lien on
the tenant's chattels on the premises, although commonly protected from later
liens for judgments against his tenant. ^^^ is subordinated to subsequently aris-

ing federal tax liens against the tenant, even when the landlord has first com-
menced distress proceedings. ii^

An unsecured creditor who is permitted under state law to levy an attach-
ment on his debtor's property at the commencement of the action, and thus to
protect his potential recovery against intervening judgment creditors and oth-
ers,ii6 is not protected against secret federal tax liens arising after the attach-
ment but filed before he gets judgment.i^"

If the federal tax lien priority rules are made applicable to fines, persons
holding such "inchoate" rights will bear the burden, when assets are insufli-
cient, not only of the federal taxes of their vendors and debtors, but also of
federal criminal penalties impo.sed upon them. Whatever may be said for sub-
ordinating them to federal tax claims, I seriously question the appropriateness
of collecting fines at the expense of the rights of innocent third parties. The
result in many cases may be to force creditors to commence bankruptcy pro-
ceedings in order to eliminate the fine as a preferred claim. iis

Finally, many state laws make state and local taxes a lien (frequently a
"first and prior lien") on property of the tax debtor from the date as of which
the tax is incurred or from its due date, even though the amount may be de-
termined at a later time. Such liens are not considered "choate," and" are not
effective against later federal tax liens, until assessment or comparable action
has definitely fixed the amount payable, and then only if the state or local tax
is collectible without need for judicial action. ii9 Even when the state or local
tax has been finally fixed in amount, its lien is not considered "choate" if it

attaches to a mass of property that is "neither specific nor constant," such as
all the property used in the business.120 A state or local tax lien on specific
property, or on all the property belonging to the taxpayer, however, is consid-
ered "choate" once the amount of the liability if fixed.121 Since the federal tax
lien also attaches to all the taxpayer's property from the tim eof assess-
ment,i22 those rules enable the federal, state and local governments to compete
on equal terms, in recognition of the comparable need and merit of each level
of government in its pursuit of the means for its support. But I question
whether a fine, designed to punish the guilty, should be permitted to outrank a
state or local tax lien, and thus perhaps cause the latter to go unsatisfied,
merely because the fine was imposed before the state or local tax was
assessed.123 xhe state or local government is not a consensual lienor, and it
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cannot refrain from becoming a creditor of a person merely because a lien for

a fine exists against his property.
I suggest, therefore, that the equating of the lien for a criminal fine to a

tax lien be limited to (1) making available the efficient tax collection proce-

dure and machinery and perhaps the freedom from state exemption laws, and
(2) impeding, by filing notice of the lien, the subsequent voluntary alientation

or encumbrance of the defendant's property (including property that would
not be reached by a judgment lien until levy of execution). In other respects,

however, I urge that the rules of state law governing the priority of judg-
ments continue applicable to fines. Under this principle, a state or local tax,

whenever assessed, would prevail, as it properly should, over the lien of a fine,

if and when state law prefers such taxes over judgments. Those who had pre-

viously bought or contracted to buy property from the defendant, levied an at-

tachment on his property, or taken security for endorsing his note or signing
his bond, would be protected if a judgment perfected on the date the lien of

the fine is perfected would not prevail over them. Since a landlord would not
normally be expected to search for liens against his tenant during the term of

the lease, a landlord's lien might well be protected even as to rent accruing
after the lien of the fine was perfected, if state law protects the landlord
against judgments in such circumstances.

10. Place for filing notices of liens.

Congress has delegated to the States the function of designating an office for

filing notice of federal tax liens, and has provided that they shall be filed with
the federal district court if the State makes no provision.124 Every State has
such laws, usually providing for filing in county or local offices, but in some
cases utilizing the central state office where Commercial Code filings are
made.i-^ Many, if not all, such state laws, however, including the Uniform
Federal Tax Lien Registration Act which many have adopted, refer to "notices

of liens . . . for taxes payable to the United States." A criminal fine is not a
tax, and I doubt very much that making tax collection procedures applicable

to fines, or even expressly defining a lien for a fine as a tax lien, would have
binding effect as a construction of the state filing laws. In the past, when
there were disparities between the specifications of state law and the terms of

the Congressional authority, state recording officers have refused to accept doc-

uments not conforming to the state requirements.^-^ The result in such cases

was to necessitate filing in the federal courts, which was inconvenient for

searchers and a burden on the district courts, which are rarely equipped to

handle such filings efficiently. It would be advisable, therefore, to alert the Na-
tional Conference of Commissioners on Uniform State Laws to the possible

need for amending .50 state laws.^-' But there is an inevitable time lag before
even a substantial number of States will act.

An alternative course might be to leave the place for filing or recording of

federal judgments for fines, as it is today, in the place provided by state law
for registering, recording, docketing or indexing judgments. ^-^ where their ac-

ceptability is beyond question, but still to give such fines the effect of a tax
lien to the extent that it is determined to do so. The principal objection I see

to that course is that, except where the State has prescribed the same place

for filing both federal tax liens and judgments, it adds one more place where a
prospective purchaser or lender must make a search. That is not a significant

factor where realty is involved, since one is already required to search for

both tax liens and judgments. But. except in a few States, a judgment is not
now a lien on per.sonalty before levy of execution, ^-^ and a person intending to

buy or make a loan on personal property would have to search the judgment
files, in addition to the tax lien files, merely on the chance that there might be
one of this narrow category of judgments that would have the effect of a gen-

eral lien. On balance, therefore, if fines are to be given any of the lien priority

effects of federal tax liens. I suggest that Congress prescribe filing thereof in

the office established for filing notice of federal tax liens, even though amend-
ment of .state laws may be necessary.^^o

11. Priority over the victim.

Finally, whatever course the Committee may take with regard to the rights

of the defendant's creditors generally. I must make a special appeal for one
creditor, the victim of the crime. Section .3.302(1) of the bill proposed by the

National Commission on Reform of Federal Criminal Law provides, in part,

that:
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The court shall not sentence a defendant to pay a fine in any amount which
will prevent him from making restitution or reparation to the victim of the of-

fense . .

^^''-

The distinguished Chairman and Staff Director of the Commission, in an ar-

ticle reprinted at page 57 of Part 1 of the record of these Hearings, stated (at

page 82) that:
Restitution is given a higher priority as an obligation of the defendant than

a purely penal payment to the government.^^^

But if there is now added to the bill a provision giving the fine the force of

a tax lien, and if dissipation or concealment of assets or other circumstances

made full collection of both the fine and the restitution or reparation impossi-

ble after all, it is the fine that will be first satisfied, unless special provision is

made to the contrary. The victim's plight is illustrated by a bankruptcy case a

few years ago, in which a confidence man obtained funds in the guise of loans

which he had no intention to repay. Since the fruits of crime are taxable in-

come,i33 a tax was imposed on the criminal, which exhausted the funds in this

bankrupt estate, so that the victims went unsatisfied. ^34 This Committee is not
empowered to telieve that inequity so far as it results from the tax law, but it

should not aggravate the situation by entitling the lien for the fine to the

same priority over the victim that a lien for the criminal's taxes would have.

In the absence of tracing of specific money or propety taken by the defend-

ant, the victim will ordinaryly have only an unsecured claim against him. At
best, he will have reduced the claim to a judgment lien, which may well be
junior to the lien of the fine. To give effect to the intention expressed by
Chairman Brown, that restitution have a higher priority than a purely penal
payment, I suggest that a formula be devised on the model of Section 67c (3) of

the Bankruptcy Act.^^s jt could thus be provided that the lien for fine

(whether on a real or personal property and whether or not yet enforced by
sale or taking possession) shall be postponed in payment to the victim's claim
for restitution or reparation, that the proceeds of sale of any property seized

for satisfaction of the fine (net of prior liens) and any money collected volun-
tarily or involvuntarily on account of the fine shall be paid over to the victim
to the extent of his allowable claim, and that the Government shall be subro-
gated to the right of the victim (and to his lien standing, if any) to collect

from the defendant. For purposes of the Commission's proposed §3303, relating
to remission of fines, ^^^ it should be considered that the defendant has made
restitution or reparation to the extent of the amount collected, and that the
Government's claim by subrogation is a claim for a fine which the court in its

discretion may remit.
There are complications in applying this solution, which should be consid-

ered by those better versed in criminal procedure than I. Unlike the bank-
ruptcy situation on which I have modeled the suggestion, there will in this
case have been no binding adjudication of the amount of restitution or repara-
tion to be paid, unless the victim has meanwhile obtained a judgment against
the defendant (by which the Government may not wish to be bound, since it

will not have been a party) ; in the absence of an adjudication, the Govern-
ment will be left with the burden of proving, in its subrogated position, the
amount of the injury suffered by the victim who, having been paid, will have
no incentive to cooperate. In two circumstances, under the Commission propos-
als, the criminal court itself may have made a determination of the amount of
the restitution or reparation—under proposed Section 3103 (2) (e), as a condi-
tion to probation, 137 or under proposed Section 3301 (2), as an alternative
measure to be used in fixing the amoimt of the fine.^^s Those findings, how-
ever, will have been made in a criminal proceeding to which the victim is not
a party, and they cannot bind him.
Perhaps the most practicable solution may be to prescribe that the criminal

court, tvhenever it imposes a fine in a case where restitution or reparation to
the victim is appropriate, shall determine the amount thereof to which collec-
tion of the fine shall be postponed. If the victim in a civil action is able to
prove a greater amount, he may collect it (after criedit of any amount paid to
him from fine collections) but shall not have the right to payment of the ex-
cess from the fine money. (I express no view whether, as a matter of criminal
law, the sentence itself might include a requirement that restitution or repara-
tion be made in a specified amount, as part of the fine and with the same lien,
but with payment to be turned over to the victim. This might be a less com-
plex procedure, if it can be done.)
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Although my suggestion is modeled on the Bankruptcy Act, it might not be
effective to give the victim the benefit of a lien if the defendant becomes bank-
rupt. In bankruptcy, judgments for fines and penalties are allowable only to
the extent of "the pecuniary loss sustained by the act, transaction, or proceed-
ing out of which the penalty . . . arose." ^39 jt should be made clear, if the
above suggestion is adopted, that the "pecuniary loss" referred to Includes the
loss to the \ictim which is to be paid from the fine (But that the Govern-
ment's right then to collect a corresponding amount in the victim's shoes is to

be disallowed as a fine).

Possibly the Commission contemplated that the procedure for remission of
fines, under Section 3303 of its draft bill, would be availed of to assure pay-
ment of the victim out of sums otherwise applicable to payment of the fine.

That procedure would be ineffective to assure restitution, however, if interven-
ing liens have arisen that would exhaust the available property if the lien for
the fine is removed. Some procedure along the lines above suggested, giving the
victim the benefit of the lien enjoyed by the fine, would seem more effective.

CX)NCLU8I0N

1 have not undertaken to draft a proposed provision embodying the forego-
ing suggestions, because the details would be affected by the many policy deci-

sions and choices among alternatives that would have to be made I shall be
pleased to hold myself available to the subcommittee staff in working out a
proposal in accordance with any guidelines the Subcommittee may establish.
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STATEMENT OF WILLIAM T. PLUMB, JR., ATTORNEY
AT LAW, WASHINGTON, D.C.

Mr. Plumb. Thank you, Mr. Chairman.
Mr. Chairman, I have been asked to consider whether collection of

fines in criminal cases mi^ht be improved by utilizing the collection

weapons available to the Federal tax collector. I emphasize I am not

here to recommend that it be done. I have no competence in criminal

law and procedure, and I don't have sufficient factual basis from which
to conclude that the present system of collecting fines is not adequate.

I am here simply as a witness on the law, you might say form law,

in view of the prior discussion, to present a summary of the tools of

tax collection that could be made available for collection of fines if

this committee concludes, from the evidence available to it, that addi-

tional collection tools are necessary.

I have prepared a technical monograph which I offer for the record.

I shall here touch on only a few points that might provoke questioning,

and leave the rest to my formal statement.

One of the principal differences in the collection of fines and taxes

is that fines are collected like private civil judgments, and therefore are

subject to the exemptions which the States have provided to protect

individuals from their private creditors. The homestead, for example,
is exempt from execution in many States; and, while some laws set

a value limitation as low as $1,000 or less, in others even a lavish estate

cannot be appropriated for payment of a fine. Life insurance is free

from execution in many States, even though it may have a large cash
or loan value that is as much an investment asset of the defendant as

a savings account. Garnishment of salaries and wages to collect a judg-
ment, including one for a fine, is severely restricted by both Federal
and State laws.

In contrast, Federal taxes are collectible without regard to home-
stead exemption laws; and the loan value of life insurance can be
reached by simple levy on the insurance company; and salaries and
wages can be seized without limitation, although in practice arrange-
ments are worked out for installment payments that leave the tax
delinquent enough to live on. The exemptions from tax levies that Con-
gress has seen fit to allow are very narrow indeed.

It may well be the committee will not want to go that far in denying
a criminal defendant the benefit of exemption laws. On the other hand,
if State laws are left applicable, there will continue to be unfair varia-
tions in the treatment of defendants in different States, and in some
circumstances a defendant may be able to shelter substantial capital

from levy for a fine. I suggest the committee may want to adopt the
tax law's narrow exemption rules, and then rely, for relief of genuine
hardship, on the power the Brown Commission would give the court
to reduce the fine or extend the time for payment when in good faith
the defendant is unable to pay.
Another significant difference between the procedures for collecting

fines and taxes relates to the pursuit of assets transferred by the debtor
in an effort to defeat collection. A fine, like a private judgment, may be
collected from transferred property, but it is often necessary to follow
cumbersome procedures for setting aside a transfer. The Federal tax
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collector has available a simplified procedure for assessing against the
transferee a personal money liability equal to the value of the property
transferred, and that claim is then collected like a tax without need to

pursue particular property. Generally, the transferee may contest the
assessment in the U.S. Tax Court before payment, or he may wait
and contest it later in a suit for refund.

If the transferee procedure is to be adapted to the collection of fines,

some questions arise. Unless the Internal Eevenue Service is to take
over the function of collecting fines (which is one possibility to con-

sider) , what official is to make the "assessment" of the personal liability

of the transferee ? And is the transferee to have the right to litigate the
liability in the Tax Court before payment, or is he to be confined to a
suit for refund after payment? There may be nothing anomalous, I

might say, to bringing the Tax Court into the process of collecting

fines in this manner. The criminal law issues leading to imposition of
the fine would already have been settled by judgment, and the only
issues remaining relate to the fraudulent conveyance, and those are the
kind of issues the Tax Court is familiar with.

Another major difference between the collection of fines and taxes

relates to the scope of the lien and its effect on third parties. In most
States, a judgment generally is not a lien on personal property until

the property is seized on execution. On the other hand, a Federal tax
assessment is an automatic lien on all the property of the taxaper, of

whatever character. The tax lien is not valid against purchasers,

holders of mortgages and other security interests, judgment lien credi-

tors, and mechanic lienors unless notice of the tax lien is first filed

before those other liens or interests reach a prescribed state of perfec-

tion. In all other cases, however, the Federal tax is effective as a secret

lien against third parties from the time of assessment of the tax, and
in some cases the tax lien prevails even over those who had already

acquired lines or interests that were good against almost everyone else.

I have set out in my monograph a number of illustrations of the

devastating effects of Federal tax liens on third parties : for example,
on purchases of property from the taxpayer under land contracts or

defective deeds ; on persons who had sold property to him retaining an

equitable vendor's lien for the price ; on accommodation endorses who
had taken security to indemnify themselves, on landlords with

liens for their rent, on prior attaching creditors ; and on the tax liens

of State and local governments. Congressional policy, at least as that

policy is interpreted by the courts, views Federal tax liens as more
meritorious than those other interests of third parties. Fines, however,

are not imposed to raise revenue but to punish the guilty and to

deter others from criminal conduct. Fines strike the wrong target

when their collection causes loss to innocent third parties. The princi-

ple is recognized in the Bankruptcy Act, in which taxes enjoy a high

priority, but fines are disallowed entirely because their collection from
the estate would penalize the wrong party.

Therefore, I suggest that the equating of the lien for a criminal

fine to a tax lien be limited

—

First, to making available the efficient tax collection procedures and

machinery, and perhaps the freedom from State exemption laws, and

Second, to impeding, by filing notice of the lien, the subsequent
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voluntary alienation or encumbrance of the defendant's property that

would not have been reached by a judgment lien without levy of

execution.

In all other respects, however, I urge that the rules of State law
concerning priority of judgments over third parties continue appli-

cable to fines.

Finally, whatever course the committee may adopt regarding the

rights of the defendant's creditors generally, I must make a special

appeal for one creditor, the victim of the crime. The Brown Commis-
sion was emphatic in its view that restitution or reparation to the vic-

tim was of greater importance than collection of a fine. But if a fine

is given the effect of a tax lien, and if dissipation or concealment of

assets then makes full collection of both the fine and the restitution

impossible, it will generally be the fine that is first satisfied, unless

special provision is made to the contrary. Some formula should be
devised by which the victim, when there are not enough assets to pay
both, might take advantage of the priority position enjoyed by the

fine, in the same way that administration expenses and wage claims

are permitted to displace a Federal tax lien in some circumstances in

bankruptcy. There are some complications in working out this sug-

gestion, which I have discussed in my monograph. But, one way or

another, the victim's priority ought to be assured.

I have expressly refrained from making a recommendation on
whether collection of fines should be made a function of the specialized

collection personnel of the Internal Revenue Service, or whether the
Justice Department should continue to collect fines, with the aid of
legal weapons modeled on those available to the tax collector. That is

a matter of internal administration, on which I have no opinion.

Mr. Plumb. I know I have gone awfully fast. The purpose of this

statement is mainly to get your questions, if you have any. That is

the conclusion.

Senator Hruska. INIr. Blakey, have you any questions ?

Mr. Blakey. I must frankly confess I wish I understood it

enough to ask questions.

Mr. Plumb. Well, I will make myself available whenever you get
to the point where you have policy decisions made on some of these
points, and I can help and work out the details.

Mr. Blakey. From the staff's point of view, Mr. Plumb, thank you
very much. You have been extremely helpful to us in really, at least

to me, demonstrating how little I knew in an area that could be
very, very important to the effective administration of the code,
Mr. Plumb. Thank you.
Senator Hruska. This paper is very comprehensive, Mr. Plumb.

Only some of its aspects have I, as a practicing lawyer, ever encoun-
tered.

Let me ask you this : In your discussion of real estate, you say as
affected only by a tax lien. If the lien is filed in the jurisdiction in
which it is effected, it is binding only if it is located in a jurisdic-
tion in which notice has been filed,

Mr. Plumb, Yes.
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Senator Hruska. And you have noted that in your footnote 99.

"\^nien did that become law ?

Mr. Plumb. Essentially it has always been the law. It was made
more specific in the 1966 Federal Tax Lien Act, but really that was
the law before.

I think previously it said where the property is "situated," and
there was a great deal of litigation over what that meant. But in the
real estate area it was already clear that "situated" meant where it

is physically located. In the personal property area there was a
great deal of conflict on where property is situated, and the Federal
Tax Lien Act made that clear that in the case of personal property,
a filing at the residence is adequate to reach personal property wher-
ever it may be.

But, they also made specific that the real estate is reached if the

Government files at the location of the property.
Senator Hruska. What is the location of the property, by State,

or by Federal judicial district, or by county ?

INIr. Plumb. That is a matter for local legislation. The Congress
has left it to the States to prescribe the filing office, so most of them,
I think, use county offices for real estate.

In the case of personal property, a number of them go under the

Uniform Federal Tax Registration Act to statewide filing such as

the commercial code provides, but that is a matter of local option.

Senator Hruska. In case of real estate, where would it be that the

file lien would have to be made to be effective?

Mr. Plumb. The Register of Deeds, whatever the county office is.

Senator Hruska. In the county? That had not always been the

case, had it ?

Mr. Plumb. That has always been the law, I believe. In fact,

there was little litigation on it. What litigation there was established

that the physical location was the location of real estate.

Senator Hruska. If there was, it has been many years when it

was not observed within my State, as I recall it, because it was a

filing that was made with the Clerk of the District Court. We have
only a single division district, and it embraces the entire State, it

worked a great deal of hardship upon the title lawyers, as well as

purchasers of real estate. But, that has been straightened out, now,
so that it is a little more practical.

Mr. Plumb. "N^Hiat the law says is that you file in the Federal Dis-

trict Court unless the state has provided an office, and it may be that

Nebraska was late in adopting legislation on that. I do not know.
But, all of the States now have uniform—well, they do not all

have the Uniform Act, but they all have something similar.

Senator Hruska. Your paper is going to be very valuable to the

committee because it will serve as a reference that we can go to for

things that arise within the proposed code. Would you be willing to

bold yourself available to answer by letter or supplemental state-

ment such specific questions as we may direct to you ?

Mr. Plumb. Yes, at any time, or I can come down and talk to

you.

57-868 O - 72 - pt. 3 - B - 22
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Senator Hruska. That will be very helpful. Thank you so much

for coming,
Mr. Plumb. Thank you.

Senator Hruska. We adjourn now, subject to the call of the Chair.

(Subsequently the following letter and suggestions were received

from Mr. Plumb.)
(Thereupon, at 12:10 p.m. the hearing was adjourned, subject to

the call of the Chair.)

HOGAN & HAKTSON,
Washington, D.C., May 15, 1912.

Mr. Robert Joost,

Suhcommittee on Criminal Laws and Procedures, Senate Committee on the Ju-

diciary, Room 220
ff, New Senate Office Building, Washington, B.C.

Dear Mr. Joost: I enclose for your consideration a first draft of a section

of the Criminal Code bill, in accordance with my understanding of the notes I

made of our telephone conversation on May 11. If I have misunderstood your

desires in any respect, revisions can be made.
I am not sure what you had in mind in proposing to provide that, except as

otherwise ordered, payment of fines shall be made on the first day of each

month. Since this point seems already to be covered in §3302(2) of the Brown
Committee proposal, I have omitted reference to the matter.

I have set the draft up as a proposed §3305, in the chapter on Fines of the

proposed Criminal Code. I shall here explain what I had in mind in the var-

ious provisions.

Responsibility for collection is imposed on "the Secretary of the Treasury or

his delegate," a circumlocutory form of referring to the Internal Revenue

Service that is used throughout the Internal Revenue Code of 1954. A "simpli-

fication" bill, H.R. 25, is pending on the House Ways and Means Committee,

sections 726(b) and 728(b) (4) of which would make the simple term "Secre-

tary" suffice, by use of a general definition provision. We can either follow ex-

isting form or insert a definitional subsection in our own bill to make "Secre-

tary" serve the purpose.
I assume that many fines are paid to the court on the spot, and it would be

needless complication to bring the Revenue Service into the process of collect-

ing those. Therefore, I have proposed in subsection (1) that Service responsi-

bility attach only to those that are not so paid. Once the fine has been certi-

fied to the Service, of course, any payments mistakenly made to the court,

perhaps by less educated defendants, should be passed on to the Service to

keep the records straight, as I have provided in subsection (2) ; this seems
better than to have the court reject the mistaken tender.

Although Chapter 33 of the proposed Criminal Code provides only for fines,

I have used the term "fines and penalties" because §3301 seems to contemplate
the possibility of imposing civil penalties as part of the judgment of conviction

in certain cases. You may determine whether it is appropriate to include "and
penalties".

Subsection (1) embraces fines and penalties imposed by any "court of the
United States." Under §109(d) of the proposed Criminal Code, that term em-
braces the District Courts of Guam and the Virgin Islands. The organic acts

of those possessions convert the Internal Revenue Code into a tax law for

local benefit, administered locally (48 U.S.C. §1397, 14211 ; Dudley v. Comm'r,
258 F.2d 182; Forbes v. Maddox, 339 F.2d 387). Although the Dudley case says
that the Virgin Islands were included in an internal revenue district (New
York) for the purpose of pursuit of departing mainland taxpayers, I do not
believe it is now true. The Service, subject to verification, does not appear to

be equipped to collect fines in those areas. Therefore, following the pattern of
48 U.S.C. §14211 (e), I have substituted "the Governor or his delegate" (the is-

land tax administrators) as the responsible party in those cases. This matter,
however, should be checked out with others more knowledgeable.
Although most of the tax enforcement provisions are adopted by cross-refer-

ence in my subsection (5), my subsection (3) takes the place of a cross-refer-
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ence to I.R.C. §§6321 and 6322, the basic provisions establishing the tax lien

and its duration, because there are some variations proposed. I.R.C. 6321
makes a tax lien arise upon neglect or refusal to pay an assessment after de-
mand, and §6322 then relates the lien back to the assessment date. It seems to

me that, a fine being a judgment, there is no occasion to defer the attachment
of the lien until a demand and refusal, especially as the lien then relates back
anyway. So 1 have provided in my subsection (3) that the lien arises at the
time of entry of judgment. I contemplate that the power to enforce the lien

would be subject to any stay granted pending an appeal (Criminal Rule
38(a)(3)), but the lien would exist meanwhile as protection against dissipa-
tion of assets.

My subsection (3) also modifies the effect of I.R.C. §6322 with respect to the
time when the lien expires, in order to reflect the several ways in which liabil-

ity for a fine may be discharged.
My subsection (4) reflects your suggestion of a 20-year statute of limitations

on collection of fines, in lieu of the unlimited life generally accorded to judg-
ments for the United States. By cross-reference in subsection (3), the lien

would expire at the same time. As in I.R.C. §6502 (a), any levy or collection
suit commenced within the time could be completed after the time expires. In
order to set out the options in draft form, I have provided for extension of
the period by agreement. In tax cases (I.R.C. §6502(a) (2)), such agreements
provide some flexibility for deferring collection from an embarrassed taxpayer
who appears willing and able to work off the liability without seizure of his

property if he is given more time ; but you or the Committee may feel that the
basic 20-year period here is long enough and the fine should then either be en-
forced by whatever means or else forgotten. If so, the second sentence of
subsection (4) may be stricken.

There is more justification, however, for incorporating the suspension provi-

sions of I.R.C. §6503 (of which the only pertinent parts are subsection (b), re-

lating to periods when the defendant's assets are in control or custody of a
court: subsection (c), relating to absence of the defendant from the United
States; and subsection (g), relating to mistaken satisfaction of the account by
seizure of property that turns out to belong to a third party). Even though 20
years is a long time, the Service's hands might be tied if one of those events
should occur late in the permitted collection period, so the suspension provi-

sion seems justified.

I have also, tentatively, incorporated two suspension provisions relating to

military service. Whether this reference stays in depends on the resolution of

the point discussed below under §7508.
In accordance with your suggestion, I have provided that death of the de-

fendant terminates the liability for the fine. In conformity with existing court
decisions, I have not extended this rule to "penalties", but you can determine
what is preferred. I have inserted "if an individual" in order to avoid opening
the door to the argument that the death (dissolution) of a corporation abates
a fine. See United States v. Leche, 44 P. Supp. 765 (E.D. La. 1942).

My subsection (5) incorporates pertinent provisions of the tax law. Specific-

ity seems preferable to blanket incorporation, since many procedural provisions

of the tax law are inappropriate for the purpose. Following are the provisions

of Subtitle F, Procedure and Administration, and my reasons for including or

omitting reference to them :

§§6001-6110. These deal with returns and are plainly inappropriate.

§§6151-6167. These deal with time and place for paying tax. The time for

payment of a fine will be set by the court under §3302(2) of the proposed
Criminal Code. The draft fails to provide for the place (i.e., the District

Director's office to which payments should be made), but the regulation or

order by which the Secretary is to delegate responsibility can cover this; in

any event, it could not be done by cross-reference to the I.R.C, which sets the

place by reference to where a return is filed.

§§6201-6216. These deal with assessment of tax, and are inappropriate.

§6301. This requires the Secretary or his delegate to collect taxes. My
subsection (1) requires him to collect fines and penalties. A cross-reference

would add nothing.
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§6302. This authorizes prescribing by regulations the mode of collecting

taxes, where not otherwise provided for, and might conceivably be useful for

fines, so I have incorporated it.

§6303 (a) provides for notice and demand for payment of tax, and is incorpo-

rated. §6303 (b) is not pertinent.

6304 relates to tariff collections, and is not pertinent.

§6311-12. These relate to payment by checks, money orders and treasury

bills, and are incorporated.

§6313. Fractional parts of a cent. Not pertinent.

§6314 (a). This requires giving a receipt if requested, and is incorporated.

§6314 (b), 6315 and 6317. These relate to particular kinds of tax payments.
Not pertinent.

6316. Payment in foreign currency may be accepted in Secretary's discre-

tion. Incorporated.
§6321-22. Covered, with variations, in my subsection (3), so not incorpo-

rated.

§6323. This deals with priorities over third parties. Although I have reser-

vations, as expressed in parts 9 and 11 of my statement at the Hearings, it is

incorporated without modification, at your request.

§6324. Special lien for estate and gift tax. Not pertinent.

§6325. Procedures for release or discharge of lien (see my statement at the

Hearings, at note 101). This is appropriate for incorporation.

§6331-32. These sections cover levy and seizure of property, and the obliga-

tion of person levied on (including a bank or life insurance company) to

surrender money or property in response to a levy (see my statement at the
Hearings, at notes 11-13). You stated on the telephone that there should be
no additional 50% penalty for nonpayment, as the response to nonpayment
should be left to the court. I believe you misunderstood my reference to the

50% penalty (note 13). That is not a penalty on the delinquent but on Ms
debtor or the person in possession of his property, who without reasonable
cause refuses to pay or surrender the property in response to a levy. There-
fore, I have incorporated the provision without modification.

§6333. Permits examination of books and records bearing on property that
may be levied on. Incorporated.

§6334. Property exempt from levy. This is incorporated, thus making applica-

ble the narrow exemptions in the tax law, rather than the liberal ones under
state and other laws (see part B.l of my statement), thus leaving it to the
sentencing court to relieve any hardship.

§§6335-42. These provisions for sale of seized property are incorporated.

§6343. Release of levy, when it will facilitate ultimate collection to do so, or
when a third party's property is taken by mistake. Incorporated.

§6401 (a). Treats as an overpayment an amount collected after the period for
collection expires. This seems appropriate for incorporation, so that one who
pays a fine that could not have been lawfully enforced against him after 20
years will not suffer for his ignorance. §6401 (b) deals with certain special
taxes and is not pertinent.

§6402 (a). This authorizes the Secretary to credit any overpayment on any
other outstanding tax liability and to refund the balance ; it is incorporated.

§6402 (b) relates to estimated tax and is not pertinent.
§6403. Overpayment of an installment of a liability payable in installments

is to be credited on the next installment rather than refunded. Incorporated.
§6404. Abatement by the Secretary of excessive assessment. Not pertinent, as

only the court can reduce a fine.

§6405. Report of large refunds to Joint Committee on Internal Revenue. Not
pertinent.

§6406. No review of merits of tax determinations by G.A.O. Not pertinent.
§6407. Date when refund or credit is deemed allowed. Not pertinent.
§§6411-27. Rules of special application. Not pertinent.
§6501-04. Statutes of limitations on assessment and collection. Except so

far as the suspension provisions of §6503 are incorporated, my subsection (4)
provides the only applicable statute of limitations, and no incorporation of the
tax rules (most of which would not be pertinent anyway) is necessary.
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§§6511 and 7422. These provisions require that, before a suit may be brought
for refund of an overpaid tax, a claim for refund must be filed with the Serv-
ice, and the taxpayer must then wait six months or until earlier rejection of
the claim before he can sue. They also set the period of limitations for filing
claims and suits, which are shorter than that generally applicable for suits
against the United States (28 U.S.C. §§2401, 2501). Those requirements are
necessary to tax administration, to afford the opportunity for audit before
suit. But I see no occasion to impose such requirements in the rare cases
where a fine may have been overpaid. Since the judgment will have settled the
merits, an overpayment could, it seems, result only some inadvertence on the
part of either the Government or the defendant. There is no need for time for
an administrative audit. If a simple request for refund does not produce re-

sults, the defendant should be able to seek judicial relief without formalities,
at any time within the six years provided by 28 U.S.C. §§2401 and 2501.

§6512-33. Other periods of limitation. Not pertinent.
§§6601-12. Interest on over and underpayments of tax. Not pertinent.
§§6651-85. Penalties for various acts and defaults related to taxes. Not per-

tinent.

§§6801-08. Taxes payable by stamp. Nor pertinent.
§§6851-64. Assessment of tax when collection is in jeopardy. Not pertinent.
§§6871-72. Claims for taxes in bankruptcy and receivership. Claims for fines

are not allowable in bankruptcy, and penalties are allowable only so far as
they make good a pecuniary loss ; on the other hand, both are allowable in re-

ceiverships. However, incorporation of these provisions would serve no purpose
even in situations where the claims would be allowable. §6871 relieves of cer-
tain restrictions on assessment, so that claim may be filed without opening the
door to the Tax Court, and is not pertinent. §6872 suspends the period of limi-
tations on assessment, and is not pertinent.

§6873. Requires payment, on notice and demand after termination of a
bankruptcy or receivership, of any claim allowed therein but not satisfied. In-

corporated (but presumably controlled by §17 of the Bankruptcy Act to the ex-
tent that liability may have been discharged).

§§6901-05. Liability of transferees and fiduciaries. You indicated that provi-
sion for collection from transferees of a taxpayer's property by assessment,
which open the door to the Tax Court on the issues of fraudulent con-

veyance and the like, should not be incorporated. Therefore, the procedures
under the Uniform Fraudulent Conveyance Act and other state laws must be
availed of. See part B.4 of my statement at the Hearings.

§§7001-11. Licensing and registration. Not pertinent.

§§7101-03. Bonds. Not pertinent.

§§7121-23. Closing agreements and compromises. Not pertinent, as only the
court is to have the power to adjust the fine.

§§7201-09, 7211-15. Tax crimes. Not pertinent.

§7210. Crime of failure to obey a subpoena to testify or produce records (ap-

plicable to defendant or any third party with knowledge of his assets). Incor-

porated, as necessary to enforcement of the subpoena power, §§7602-05, below.
§§7231-75. Penalties applicable to certain taxes. Not pertinent.

§§7301-44. Miscellaneous penalties and forfeitures. Not pertinent.

§7401. Civil action for collection (when administrative action is ineffectual)

must be authorized by Secretary of the Treasury and directed by Attorney
General or their delegates. Incorporated. (Do you have in mind that sentenc-

ing court should also be required to approve before suit is resorted to?)

§7402. Jurisdiction of district courts to issue certain writs, appoint receivers,

enforce subpoenas, etc.. in such suits. Incorporated.

§7403. Action to enforce tax lien on property. Incorporated.

§7404. Special provision for estate tax. Not pertinent.

§7405. Action to recover erroneous refund. Incorporated.

§7406. Judgments for taxes to be paid to Secretary as collections of taxes.

Not incorporated. Instead, my sub.section (7) says recoveries are to be ac-

counted for as fines and penalties even though collected like taxes.

§7421. Suit to restrain collection of taxes prohibited. I have not incorporated

this prohibition. While the circumstances in which there would exist grounds
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to enjoy collection of a fine (the merits having been settled by judgment) may
be rare, the remedy should not be precluded where grounds exist—e.g., if a

fine has been paid or remitted but the tax collector doesn't get the word. If

the defendant has grounds that would move a court to enjoin erroneous collec-

tion of a fine, there is no such "imperious need" for revenue from fines (as

there is supposed to be in the case of taxes) that would dictate requiring that

he pay first and litigate later.

§7422. No suit allowed to recover an overpayment of taxes unless a claim

for refund is first filed. Not incorporated (see above discussion of §§6511).

7423. This indemnifies revenue ofiicers for certain liabilities they may incur

for erroneous collection of taxes, etc. Incorporated.

§§7424-25. Procedure for cases where a third party having a lien on the

taxpayer's property forecloses such lien, with or without joining the United

States, when the latter has a tax lien. Incorporated and made applicable where
the federal lien is one for a fine.

§7426. Actions permitted to a third party whose property is wrongly levied

on or sold for taxes of another. Incorporated.

§§7441-93. Tax Court proceedings. Not pertinent.

§§7501-04. Miscellaneous provisions. Not pertinent.

§§7505-06. Administration and disposition of property acquired by the

United Sates in payment of taxes. Incorporated, except for §7505 (b), which di-

rects accounting for proceeds as tax collections.

§7507. Exemption of insolvent banks from tax. Not pertinent.

§7508. This provision, which suspends collection of taxes while a person is

serving in a combat zone, has been tentatively incorporated. It is related to,

but not integrated with §513 of the Soldiers and Sailors Civil Relief Act of

1940 (50 U.S.C. Appendix §573) which defers collection of income taxes of any
person in military service whose ability to pay is materially affected by such

service. So far as I am aware, no similar deferments of payment are now ap-

plicable to fines, and the mere fact that tax collection procedures are to be

made applicable to fines is not necessarily a reason for extending this form of

relief to new territory. In general, the policy of the 1940 Act was to defer civil

liabilities only. Therefore, you may wish to strike from my subsection (5) the

references to I.R.C. §7508 and to the 1940 Act, and to remove the related ref-

erences from subsection (4).

§§7509-16. Miscellaneous provisions. Not pertinent.

§7601. Canvass of district for taxable persons. Not pertinent.

§§7602-05. Examination of books and witnesses. Incorporated.

§§7606-21. Special provisions. Not pertinent.

§7622. Authority to administer oaths and certify papers in tax matters. In-

corporated.
§§7623-41. Not pertinent.

§7651. Administration and collection of taxes in possessions. If I read the
proposed Criminal Code correctly, it is not applicable in possessions other than
Guam and the Virgin Islands ; and I.R.C. 7651, by its initial clause, does not
apply in those two possessions. Therefore, the provision seems not to be perti-

nent. But I am too unfamiliar with the set-up of the possessions to be sure I

have not missed some point at which it may be pertinent.

§§7652-55. Not pertinent.

§7701. Definitions. Most of the definitions have no relevance for present pur-
poses. But, since some of the defined terms may appear in provisions which I

propose to incorporate, it seems wise to embrace the definitions provision as
well in the incorporation.

§7801-04. General organization and powers of the Treasury. I doubt the
need to incorporate this, since the draft amendment itself empowers the Secre-
tary to act in this new area.

§7805. Authority to adopt regulations. Incorporated.
§7806-07. Not pertinent.

§7808. Depositaries for collection. Tentatively incorporated, but perhaps un-
necessary.

§7809. Deposit of collections in the treasury. Although not pertinent in all

respects, this seems appropriate for incorporation.
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§7810. Revolving fund for redemption of real property from sales under fore-
closure of prior private liens. This ties in with §7425, which is incorporated.

§7851-52. Not pertinent.
Following the incorporation of those provisions, making them applicable as

if the fines were tax liabilities, I have added a general provision permitting
the Treasury to modify their application by regulations where necessary or ap-
propriate to reflect differences in the nature of the liabilities. Precedent for
this is found in H.R. 14370. recently reported by the House Ways and Means
Committee, providing for federal collection of state income taxes. Proposed
I.R.C. §6361 (a) makes the procedural and administrative provisions of the
I.R.C. applicable "except to the extent that their application is modified by the
Secretary or his delegate by regulations necessary or appropriate to reflect the
provisions of this subchapter [added by the bill], or to reflect differences in

the taxes or differences in the situations in which liability for such taxes ar-

ises." The committee report states, "To deal with unanticipated diflSculties

whch may arise in the administration of any newly designed system, the bill

provides [as above quoted]." There seems to be a similar need for flexibility in

our "newly designed system."
My sub.section (6) is a possibly futile attempt to forestall the problem dis-

cussed in part B. 10 of my statement for the Hearings. I doubt that Congress
can establish a rule for interpretation of state laws, even when such laws
were adopted in response to a Congressional delegation of authority. But the
suggested provision may induce some flling authorities not to refuse the
tendered filings. If they nevertheless refuse to accept a notice of lien for a fine

as constituting a tax lien notice under State law (as in U.S. v. Est. of Don-
nelly, 397U.S. 286, 290). either by rejecting the notice in the particular case
or by some general determination that such notices are unacceptable, an alter-

native place for filing will be needed. If left to the I.R.C, the alternative would
be the federal court (I.R.C. §6323(f) (1) (b)), thus requiring a prospective
purchaser or lender to search in three different places—in the oflSce designated
for tax liens, in the registry of judgments, and in the federal court. I have
attempted to reduce this by one, by having the fine recorded as judgment (as
it is today), but giving that record the same effect as the filing of a federal
tax lien. If preferred, we could omit subsection (6) and let §6323 (f), which is

incorporated by subsection (5), throw the filing into the federal courts until

the States conform their laws or voluntarily accept the filings.

Subsection (7) provides that the collections shall be accounted for as fines

and penalties even though collected under tax enforcement provisions, and also

provides for keeping the Attorney General and the court informed of collec-

tions.

Subsection (8) is the reporting requirement you requested, for keeping the
Attorney General and the court informed of whether the fine is delinquent and
enabling an appropriate "response to nonpayment" (other than continued
collection efforts by the Service) to be initiated by the Justice Department or
the court.

Please let me know of any modifications you may desire.

Sincerely,
William T. Plumb, Jr.

§3305. Collection and Payment of Fines and Penalties.

(1) Fines and penalties imposed by a court of the United States, if not paid
to the sentencing court upon the imposition thereof, shall be paid to the Secre-
tary of the Treasury or his delegate, who shall be responsible for the collec-

tion and enforcement thereof, other than as provided in section 3304. In the
case of fines and penalties imposed by the District Court of Guam or the Dis-
trict Court of the Virgin Islands, the term, "the Secretary of the Treasury or
his delegate," whenever used in this section or in any provision to which this

section refers, shall be read as "the Governor or his delegate."

(2) With respect to any fine or penalty so imposed and not paid, including
any for which delayed or in.stallment payment is provided for, the sentencing
court shall promptly certify to the Secretary of the Treasury or his delegate
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the name of the defendant, his last known address, his identifying number (as

prescribed by 26 U.S.C. §6109 and regulations thereunder), the docket number

of the case, the unpaid amount of the fine or penalty, and the terms of pay-

ment prescribed by the court. The court shall further promptly certify to the

Secretary of the Treasury or his delegate any remission or modification of the

fine or penalty, and shall transmit to him any payments which the court may
receive with respect to fines and penalties previously certified.

(3) Such fine or penalty, together with costs, shall be a lien in favor of the

United States upon all property and rights to property, whether real or per-

sonal, belonging to the defendant. The lien shall arise at the time of entry of

the judgment and shall continue until the liability is satisfied, remitted or set

aside, or until it becomes unenforceable by reason of subsection (4).

(4) Such liability shall not be collected after the expiration of 20 years

from the entry of judgment (or the expiration of any stay of execution

thereof), unless pursuant to a levy made or judicial proceeding begun within

that time. The period for collection may be extended by agreement in writing

entered into by the defendant and the Secretary or his delegate prior to the

expiration of the period. The running of such period shall be suspended during

any interval for which the running of the period of limitations for collection

of a tax would be suspended under subsections (b), (c) or (g) of 26 U.S.C.

§6503, under subsection (a) (1) (I) of 26 U.S.C. §7508, or under section 513 of

the Act of October 17, 1940, c. 888, 54 Stat. 1190. Notwithstanding the forego-

ing, a liability for a fine shall in no event be collected after the death of the

defendant, if an individual.

(5) The provisions of 26 U.S.C. §§6302. 6303(a), 6311, 6312, 6314(a), 6316,

6323, 6325, 6331 through 6343, 6401(a), 6402 ( a ) ,6403, 6873, 7210, 7401 through

7403, 7405, 7423 through 7426, 7505(a), 7506, 7508, 7602 through 7605, 7622,

7701, 7805, 7808 through 7810, and of section 513 of the Act of October 17,

1940. c. 888, 54 Stat. 1190, shall apply to such fine or penalty and to the lien

imposed by subsection (3) as if the liability of the defendant were one for an

internal revenue tax assessment, except to the "extent that their application is

modified by the Secretary of the Treasury or his delegate by regulations neces-

sary or appropriate to reflect differences in the nature of the liabilities.

(6) A notice of the lien imposed by subsection (3) shall be considered a no-

tice of lien for taxes payable to the United States for the purpose of any
State law providing for the filing of notices of such tax liens. If the Secre-

tary of the Treasury or his delegate shall proclaim that the responsible au-

thorities in any State or subdivision thereof in which notices of federal tax

liens are required to be filed have determined notices of the lien imposed by
subsection (3) to be unacceptable for filing as federal tax liens, the registra-

tion, recording, docketing or indexing of the judgment for the fine or penalty

in accordance with 28 U.S.C. §1962 shall be considered for all purposes as the

filing prescribed by 26 U.S.C. §6323 (f ) (1) (A) and this section.

(7) All moneys recovered hereunder shall be accounted for as collections of

fines and penalties, and shall be promptly reported by the Secretary or his del-

egate to the Attorney General and to the sentencing court.

(8) With respect to each liability for a fine or penalty, the payment of

which has become delinquent, the Secretary of the Treasury or his delegate
shall make reports to the Attorney General and to the sentencing court, at

monthly intervals, or oftener if requested in a particular case, setting out the
name and last known address of the defendant, the docket number of the case,

the amount which is delinquent, the period for which it has been delinquent,
the levies which have been made or attempted, the notices of lien which have
been filed, and any information in the possession of the Secretary or his dele-

gate which may bear upon the appropriate response to nonpayment under sec-

tion 3304, except so far as such information has been previously reported and
has not changed materially.
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THE USE OF PUBLICITY AS A CRIMINAL
SANCTION AGAINST BUSINESS CORPORATIONS

By Brent Fisse*

After noting past instances of judicial and administrative bodies formally

publicizing adverse determinations of responsibility, Mr Fisse discusses the

theoretical basis for the use of such sanctions against business corporations

which breach regulatory statutes, in order to accomplish the major purposes

of lowering corporate prestige and inducing government intervention,

rather than to inflict a monetary loss. The author then examines the

disadvantages involved, and in conclusion evaluates the usefulness of such

'limited formal publicity sanctions'.

Corporate criminal responsibility is at an uncertain stage of develop-

ment. Extensive academic enquiry in this field during the last

decade has produced a number of criticisms and suggestions, many of

which involve important or fundamental questions. At the heart of

current concern is the effectiveness or otherwise of the fine as a method

of deterring business corporations, especially those which are large.

In the U.S.A. the fine has been widely criticised on the grounds that

fines imposed frequently have been much lower than the profits made

by corporations from the commission of offences, and have not been

felt by wealthy corporations. The maximum fines under most statutes

are low and often the courts have not imposed even the maximum
penalty.^ In Australia fines against corporations have received little

criticism. The reasons are not clear. The extent and nature of corporate

crime, and the amounts of fines authorised by statute or imposed by

courts have yet to be documented. We have no study corresponding

to Sutherland's White Collar Crime or to the recent American surveys.

Yet it is probable that the present debate in the U.S.A. and elsewhere is

relevant in Australia, or will become so in the near future.^

* LL.B. (Cant.), LL.M. (Adel.); Barrister and Solicitor; Senior Lecturer in Law
in the University of Adelaide.

I wish to thank most of all the University of Pennsylvania Law School for its

generosity and support in my research, and my colleague Mr D. St L. Kelly for many
helpful comments. I wish also to thank those persons who have answered my
enquiries, particularly Mr B. Perrott of Marrickville Holdings Pty Ltd, and
Professor Louis M. Starr of the Graduate School of Journalism, Columbia Univer-
sity, both of whom went to exceptional trouble.

This article is based substantially on a paper given at the 1970 A.U.L.S.A.
Conference in Brisbane.

1 Davids, 'Penology and Corporate Crime' (1967) 58 Journal of Criminal Law,
Criminology and Police Science 524; Dershowitz, 'Increasing Community Control
over Corporate Crime—A Problem in the Law of Sanctions' (1961) 71 Yale Law
Journal 280, reprinted in Geis, White-Collar Criminal 136.

2 See Leigh, The Criminal Liability of Corporations in English Law ch. 9;
Kadish, 'Some Observations on the Use of Criminal Sanctions in Enforcing Eco-
nomic Regulations' (1963) 30 University of Chicago Law Review Al^, reprinted
in Geis, op. cit. 388.

1
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Academic dissatisfaction with the fine and with entity responsibility

has given rise to three different basic suggestions for change. The first

is that entity responsibility should be abandoned and a greater attempt

should be made to locate and punish guilty individual officers and

employees. This approach is scarcely novel but in recent times has found

some tenacious and persuasive advocates.^ Second, there is the possibility

of discarding the notion that corporations are to be punished and

deterred, and stressing instead the ideal that they should be reformed

and rehabilitated. This suggestion has yet to be presented in detailed form

but a preventive, behavioural approach has of course been the subject

of considerable comment in the context of human offenders.

A third approach is to devise new entity sanctions, or to improve

those now in use, so that effective deterrence will be achieved. Thus,

many commentators have argued for higher maximum fines and some

have suggested fines assessed on the basis of a percentage of corporate

turnover or profits so that the monetary loss will be felt by large and

wealthy corporations.'* The hunt for an effective sanction has also led to

the suggestion that the powerful force of public opinion be directed

as a formal sanction against corporate offenders.^ This suggestion is

based upon the general belief that favourable public opinion is valued

highly by business corporations. The methods of utilising public opinion

as a formal sanction have yet to be worked out precisely, but mass

media advertisements setting out the details of a corporation's criminal

conduct, compulsory notification to shareholders and others by means

of the annual report, and even a temporary ban on advertising are

contemplated.^ Clearly, these uses of publicity go far beyond the present

informal and haphazard processes of news reporting.

This article is concerned with the third approach described above, and

examines what publicity has to offer as a formal sanction in com-

parison to the fine. The scope of discussion is limited in several ways.

It is true that very heavy penalties are possible under revenue laws and have
been imposed in several widely publicised cases concerning evasion of customs
duties. E.g. Anderson v. L. Vogel & Son Pty Limited (1967) 41 A.LJ.R. 264. More
recently fines amounting to one million dollars were imposed upon Godfrey
Phillips International Pty Ltd, another company, and three company directors.

• 3 Notably Leigh, op. cit. ch. 9. See also Mueller, 'Mens Rea and The Cor-
poration' (1957) 19 University of Pittsburgh Law Review 21. The substance of

much of the literature is covered by Heerey, 'Corporate Criminal Liability — A
Reappraisal' (1962) 1 University of Tasmania Law Review 677.

* See references in n. 1 supra.
5 This view is currently being debated by the ffamers of the proposed new code

of federal criminal law. I am indebted to Professor Louis Schwartz of the Univer-
sity of Pennsylvania Law School, and Director of the National Commission on
Reform of Federal Criminal Laws, for indicating to me this future possible use of

publicity sanctions and for making available to me the materials upon corporate

criminal responsibility.
6 The former two methods are contemplated in the reform proposals for the

federal criminal law. See n. 5 supra. For mention of the possibility of an adver-

tising ban, see Davids, op. cit. 530, n. 37.
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First, the use of publicity as a formal sanction is emphasized. By .

'publicity as a formal sanction' I mean publicity which follows upon
]

a determination of responsibiUty by a court or administrative body,
I

and which is activated for the purpose of imposing a sanction either
i

by the court or administrative body itself, or by some other official
\

agency,'^ An example is an advertisement of a conviction pubUshed by !

order of the court in which the conviction has been recorded. Publicity
|

amounts to what may be described as an informal sanction in situations

where charges, hearings, convictions or sentences are reported by the

mass media at their own discretion.^ An informal publicity sanction would

also be imposed where warnings about consumer or investor deception

are issued by an Attorney-General or by consumer groups and other

bodies,^ or where homilies or criticisms are given by a court at the time

of conviction. 1*^ There are many situations in which pubhcity can operate

as an informal sanction and sometimes it is difficult to say whether a

publicity sanction is formal or informal. In placing emphasis upon the

formal use of publicity I do not mean to deprecate the impact which in-

formal publicity frequently has. Wherever possible this impact should at

least be taken into account in determining the quantum of formal

sanctions and restraints upon some forms of informal publicity may
well be desirable.^^ Secondly, my focus is upon business corporations,

although some points will also be relevant to other entities such as

public instrumentalities. Third, no specific distinction is drawn between

large and small corporations. However, the need for a sanction against

the entity is much greater in the case of a large or 'endocratic' corporation

and usually there is no need for publicity or other sanctions to be directed

'^ Where the publicity sanction is imposed by an agency other than that which
determines D's responsibility problems of co-ordination in sentencing will usually
arise. See text to n. 28 infra.

8 See the discussion in the text to n. 49 infra.

9 E.g. Consumers Protection Act 1964, s. 4(1) (a).

^OE.g. Houghton v. Trafalgar Insurance Company Ltd [1953] 2 All E.R. 1409,
a case kindly mentioned to me by my colleague Professor A. Rogerson.

Examples of informal publicity sanctions abound. The stigma of indictment or
prosecution alone is often important, as indicated in U.S.A., The Report of the
Attorney-General's National Committee to Study the Antitrust Laws (1955) 352-3.
For further examples see Pennsylvania Railroad System v. Pennsylvania Railroad
Company (1924) 267 U.S. 203, 215-7; Clinard, The Black Market 79-80; Moberly,
The Ethics of Punishment 62; Windeyer, The Law of Wagers Gaming and Lotteries
in the Commonwealth of Australia 142-3; Rourke, 'Law Enforcement Through
Publicity' (1957) 24 University of Chicago Law Review 225; Comment, 'Extrajudicial
Consumer Pressure: An Effective Impediment to Unethical Business Practices'
(1969) 7 Duke Law Journal 1011; Indecent Publications Act 1963 (N.Z.), s. 17;
'Milk', a Victorian Milk Board advertisement in the Melbourne Age, 18 July 1970,
6.

11 University of Adelaide Law School, Report on The Law relating to Consumer
Credit and Moneylending (1969) 72; Report to The Standing Committee of Attor-
neys-General on Special Investigations (1969) 9-11; Rourke, Secrecy and Publicity
ch. 7; Lemov, 'Administrative Agency News Releases: Public Information Versus
Private Injury' (1968) 37 George Washington Law Review 63.
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against small corporations. ^^ Fourth, this article is aimed at providing

some theoretical underpinning upon which future specific applications

of publicity sanctions might be based, rather than at giving a treatment

specifically related to different types of offences, A wide range of

offences, from manslaughter to supplying unclean food or violating the

penal provisions of the restrictive trade practices legislation, comes within

scan. Finally, there is no consideration of possible problems of con-

stitutional law which might arise from the use of publicity sanctions."

The order of this article is as follows. A brief description of examples

where publicity has been used as a sanction introduces a discussion of

the targets which may be attacked by publicity for the purpose of

achieving deterrence, and the forms of publicity most appropriate for

reaching those targets. Then follows an account of the disadvantages

suffered by publicity sanctions. The remainder of the article suggests how
future publicity sanctions might be most effectively deployed. One
terminological point: D stands for a corporation accused of an offence,

and, in keeping with the reputed anonymity of those individuals who
perform criminal conduct on behalf of large corporations, X represents

an employee, at any level,^* in respect of whose conduct it is sought to

hold D responsible.

1. EXAMPLES OF PUBLICITY AS A SANCTION

Since the abolition of the stocks, formal publicity sanctions have been

rare. However, a number of statutory provisions have provided for the

publication of convictions, although some are no longer in force.

(a) England

Several Bread Acts in force in England during the first half of the

nineteenth century contained provisions which authorised magistrates and

justices to order publication of convictions in the case of persons

responsible for adulterating bread. The following provision in section 10

of the Bread Act of 1822 is typical:

It shall be lawful for the Magistrate or Magistrates, Justice or Justices,

before whom any such Offender or Offenders shall be convicted, to cause

the Offender's Name, Place of Abode and Offence, to be published in

some Newspaper which shall be printed or published in or near the City

12 Rostow's unhappy term 'endocratic' is used to describe the 'large publicly-held

corporation, whose stock is scattered in small fractions among thousands of stock-

holders'. Dershowitz, op. cit. 281, n. 3.

13 Would there be State power to compel television publicity? Are fines assessed

on turnover, duties of excise? Would news media be exposed to liability interstate

for defamation?
14 In some jurisdictions, including those in Australia, a distinction is drawn

between primary and vicarious corporate responsibility. Leigh, op. cit. ch. 6; Fisse,

The Distinction Between Primary and Vicarious Corporate Criminal Liability'

(1967) 41 Australian Law Journal 203.
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of London or the Liberty of Westminster, and to defray the Expence
of publishing the same out of the Money to be forfeited—in case any shall

be so forfeited as last mentioned, paid or recovered.^^

Bentham states that in the case of such offences it was quite common
for magistrates to threaten offenders with advertisement upon a second

conviction, and that publicity was regarded as being a more severe

punishment than the statutory fine.^^ Undoubtedly the intention of the

legislature was to warn prospective buyers, but the additional elements

of punishment and deterrence must have been contemplated. Adulteration

of bread was a significant problem of the time and its comparative

importance is shown by the fact that the publicity provisions did not

extend to selling bread by short-weight, baking bread on Sunday or

other offences.^"^

Publication of offenders' names was also possible under later legislation

dealing with the adulteration of other items as well as bread. During

the early history of food and drug legislation in the mid-nineteenth

century many reformers stressed the value of publicity as a deterrent,

and as a method of warning and educating.^^ The Adulteration of Food
or Drink Act of 1860 enabled a court to order publication of the

offender's name, place of abode and offence on the occasion of a second

conviction for knowingly selling adulterated food or drink. Publication

was authorised to be 'in such Newspaper or in such other Manner' as

seemed desirable to the court and was at the expense of the offender.^^

A similar provision was enacted in the Adulteration Act 1872, an act

which applied to drugs as well as to food and drink.-*' Despite wide-

spread advocacy of the need for publicity sanctions, they were not made
available in the Sale of Food and Drugs Act 1875.-^ It seems that the

change was not due to any doubts about the efficacy of the sanction, but

rather to a policy of laissez-faire.- The use of publicity has not been

revived in this area, except that there does exist a provision in the

153 Geo. IV c. cvi (1822). Similar provisions were: 55 Geo. Ill c. xcix (1815),
s. 3; 6& 7 Will. IV c. 37 (1836), ss. 8 and 12; 1 & 2 Vict. c. 28 (1838), ss. 7 and 11.

16 Bowring (ed.). The Works of Jeremy Bentham 460. The statement in Leigh,
op. cit. 159 that power to order publication existed only in the case of a second
oflfence seems wrong.

17 See 6 & 7 Will. IV c. 37, ss. 6 and 14, and Court, A Concise Economic
History of Britain ii. 236.

18 See Stieb, Drug Adulteration 136-8, where numerous useful references are
collected.

19 23 & 24 Vict. c. 84 (1860), s. 1. Stieb, op. cit. 288 n. 16, errs in stating that
'[t]he clause providing for publication of names disappeared from the final 1860
Act'.

2035 & 36 Vict. c. 74 (1872), s. 2. See also 32 & 33 Vict. c. 112 (1869), s. 3.

21 Stieb, op. cit. 141. However, note the publicity sanction under 54 & 55 Vict. c.

76 (1891), s. 47(4) relating to sale of unfit meat.
22 Stieb, op. cit. 141.
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Weights and Measures Acts of 1889 and 1936 which enables a court

to have the conviction of any offender published in such a manner as it

considers desirable.-^

(b) Australia and New Zealand

In Australia and New Zealand publicity sanctions have rarely been

adopted in weights and measures legislation,-^ but are very common in

food and drugs laws.^^ The publicity sanctions relating to food and

drugs differ in several respects.-*^ The provisions in South AustraUa,

Queensland, New South Wales and Tasmania, unlike those in New
Zealand and Victoria, require a second conviction, although not necessarily

for exactly the same offence. In South Australia pubUcation is ordered

by the court, which has a free hand as to the method of pubUcation. In

New Zealand, the court also orders publication, but the only method

of publication is by newspaper. Under the Victorian legislation publication

in respect of a first offence requires a court order, and the Government

Gazette is the only medium possible. In the case of a subsequent offence,

the administrative body responsible for the operation of the food and drugs

legislation automatically inserts a notice in the gazette, and publication

in a newspaper is also possible where a court so directs. Publication

in Tasmania and New South Wales is at the discretion of the relevant

administrative authority and publication is to be in the gazette, or in

newspapers as well. The same is true of Queensland except that the

notice in the gazette may also be posted up outside the offender's place

of business.27 An important feature peculiar to the provisions in Queens-

land, Tasmania and New South Wales is that the court does not have

control over the use of publicity. Consequently problems of co-ordination

in sentencing may arise.-^

23 Weights and Measures Act 1889 (Eng.), s. 14; Weights and Measures Act

1936 (Eng.), s. 8(1). Note also the survival of the publicity sanction provided

under 32 & 33 Vict. c. 112 (1869), s. 3.

2-^ Only New Zealand has such a provision: Weights and Measures Act 1925, s. 37.

25 Pure Food Act 1908 (N.S.W.), s. 3; Health Act 1937 (Qld), s. 151; Health

Act 1958, s. 294; Food and Drugs Act 1947 (N.Z.), s. 28; Food and Drugs Act 1910

(Tas.), s. 58; Food and Drugs Act 1908-1962 (S.A.), s. 48. For earlier examples

see Adulteration of Food or Drugs Act 1880 (N.Z.), s. 40; Licensing Act 1908

(N.Z.), s. 236. Early Bread Acts in Australia apparently did not follow the

English practice. See Bread Act 1835 (N.S.W.); Bread Act 1845 (S.A.); and

Bakers and Millers Act 1865.
26 The only feature common to all the provisions is that the penalty imposed upon

D must be mentioned. In this respect they differ from s. 10 of the Bread Act 1822,

which required publication of D's offence and not necessarily the penalty. See text

to n. 69 infra.

A difference between the various provisions which is not mentioned in the text

is that in New South Wales, Queensland and Victoria, publication is possible where

only D's servant or agent has been convicted, and it does not appear necessary

that the relevant conduct be within the scope of employment.
27 Also, in Queensland, milk vendors can receive further exposure. The notice in

the gazette may be posted upon any vehicle used in connection with the sale or

distribution of milk.
28 See n. 7 supra. The position would be different if gazette notices were required

automatically upon conviction in a court, as in the case of the gazette notice which
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i

Another example of publicity as a sanction is to be found in the

income tax laws. In Australia the Commissioner of Taxation is required

to furnish, for presentation to Parliament, an annual report in which he

must 'draw attention to any breaches or evasions . . . which have come

under his notice' .^^ The 1969 report^" contains only bare details of

criminal prosecutions without any reference to the names of tax offenders,^^

but much fuller particulars, including names, are supplied in respect of

cases where income has been understated but no prosecution has been

launched.^- This current interpretation of the report requirement indicates

that publication is regarded as unnecessary where tax evaders are pro-

secuted. Apart from a desire to keep the administration of revenue laws

open to parliamentary and public scrutiny,^ publication is used to

achieve deterrence without the expense and inconvenience of criminal

prosecution.^* The New Zealand income tax legislation requires the

commissioner to publish in the gazette the names of tax defaulters and

other specified particulars.^ This information is laid before Parhament,
j,

as in Australia. FuU particulars are required in respect of cases resulting;

in conviction as well as cases dealt with solely by the taxation depart-

ment.^^ Thus, unlike the position in Australia, adverse pubUcity is

regarded as a sanction which should accompany a fine or gaol sentence

imposed by a court.

the Victorian food and drugs agency is required to insert automatically upon a

second conviction. However, compare the position in Victoria in the case of a
first offence. Under the Health Act 1958, s. 294(1) a conviction 'may' be published
by the administrative authority 'if the court so directs'.

29 Income Tax Assessment Act 1936-1969 (Cth), s. 14. Similar provisions appearf
in the statutes relating to sales tax, pay-roll tax, estate duty, gift duty, and the:

stevedoring industry charge. See also Customs Act 1901-1968 (Cth), s. 265; Trade)
Practices Act 1965 (Cth), s. 105.

It may be wondered why this type of publicity sanction is classified as 'formal'

when the report to Parliament made by the Victorian Consumers Protection Council
is not. The tax provisions more clearly relate to an administrative body charged
with determining D's responsibility, a point evident from the provision made for

appeals. The main functions of the Consumers Protection Council are to provide
information and to warn. See also n. 50 infra.

^^Forty-eighth Report of the Commissioner of Taxation 1968-69, (1969) Par-
liamentary Paper No. 53.

31 In this respect, contrast the views of Latham C.J. in Jackson v. Magrath (1947)
75 C.L.R. 293, 304: '[a] description of a breach of the Act which does not identify
the offender is a very imperfect description'. Ibid. 314, per Dixon J.

32 The particulars given are name and address, occupation, financial year of
evasion, amount of understated tax, increase in assessed tax, and additional tax
charged. Details relating to corporate offenders are set out separately.

33 Letter to author from Mr P. J. Lanigan, Second Commissioner of Taxation,
Canberra. See also Jackson v. Magrath (1947) 75 C.L.R. 293, 312, per Dixon J.

^'^ Ibid. 295; and see Lee, 'The Enforcement Provisions of the Food, Drug and
Cosmetic Act' (1939) 6 Law and Contemporary Problems 70, 90.

35 Land and Income Tax Act 1954, s. 238. The particulars required are the name,
address, occupation of the defaulter, such particulars of the offence or evasion as
the commissioner thinks fit, year of evasion or offence, amount of tax evaded and
penalty.

|

36/f,/c/. s. 238(l)(a).



1741

A final example is the use made of publicity in Australia under the

Black Marketing Act 1942 (Cth), a statute in force until shortly

after the end of the war. This legislation, which was passed in order

to strengthen the sanctions available to enforce the prices regulations

made under the National Security Act 1939,^^ contained a number of

sections designed to make extensive use of adverse publicity. Details of

convictions for the offence of black marketing were required to be

published in the Commonwealth Gazette.^ At the time of conviction the

court was required to order a notice or several notices of the conviction

to be displayed at the offender's place of business continuously for not

less than three months.^ The court was also required to decide the size,

lettering, position, and content of such notices.*^ Every notice was to be

headed in bold letters 'Black Marketing Act 1942', and the entire

notice was to be easily legible to prospective buyers or other persons

conducting business at the offender's place of business.*^ If such a

notice would not effectively draw the conviction to the attention of

persons dealing with the offender, a court could direct that a similar

notice be displayed for three months on all business invoices, accounts,

and letterheads.*- In addition, the Attorney-General was authorised to

direct newspaper publication or radio broadcasts of particulars relating

to any black marketing offence.^

Although it is highly doubtful whether newspaper or radio publicity

was used often,** aU cases prosecuted under the Act were intended to

be publicised by notices and description in the gazette.*^ Even this hmited

form of publicity may not have been used extensively. Despite the

government's belief that profiteering was a grave offence,*^ it is likely

that the Black Marketing Act was aimed at only the more serious

breaches. The vast majority of cases were almost certainly dealt with

under the National Security Act, which did not make available any

37 Commonwealth of Australia, Parliamentary Debates, House of Representatives,

24 September 1942 863, per Dr Evatt. These provisions seem to have been peculiar

to Australia. In the U.S.A. the OPA used publicity extensively but the methods
were informal, and in the main were confined to newspaper reports of court actions.

Clinard, op. cit. 79-80; Redford, Administration of National Economic Control 172.

38 Black Marketing Act 1942, s. 14 (1).

3^ Ibid. s. 12 (1). See also s. 12 (2).

40/iW. s. 12 (1).

^T-Ibid. s. 12 (4).

^2 Ibid. s. 12 (5).

43/fe/f/. s. 14 (2) (newspaper); s. 13 (1) (a) & (b) (radio).

+* Commonwealth of Australia, Parliamentary Debates, House of Representatives,
25 September 1942 1000, per Dr Evatt.

45 But see n. 48 infra.

46 Commonwealth of Australia, Parliamentary Debates, House of Representatives,
25 September 1942, 975 ff. For Dr Evatt black marketing was 'little short of
treason'.

57-868 O - 72 - pt. 3 - B - 23
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formal publicity sanction.*'^ The precise number and the nature of the

cases prosecuted under the Black Marketing Act are unknown, but

probably the main targets were corporations, against which fines alone

were considered by the framers of the legislation to be inadequate.*^

(c) U.S.A.

Recent suggestions that publicity be used as a formal sanction have

been made in the U.S.A. but past experience in that country has for the

most part been confined to informal publicity sanctions. This experience

is considerable.*^ PubUcity has often been used by administrative agencies

for the purpose of warning the general pubUc.^° The Securities and

Exchange Commission frequently issues news releases relating to stop-

order proceedings and other matters, and news releases containing details

of charges and proceedings are commonly issued by other agencies,

particularly the Federal Trade Commission and the Food and Drug

*'^This is indicated by the Black Marketing Act 1942, s. 4 (4) which required the

written consent of the Attorney-General to proceedings under the Act. Also required

were reports from the Minister responsible and a special committee constituted under

s. 4(4). See also Commonwealth of Australia, Parliamentary Debates, House of

Representatives, 24 September 1942 865, per Evatt. Ibid. 25 September 1942 993,

per Calwell.

Two cases reported are Eraser Henleins Pty Ltd v. Cody (1945) 19 A.L.J. 84

and All Cars Ltd v. McCann (1945) 19 A.L.J. 129. The order made by the magis-

trate in the All Cars case recited that D should 'exhibit outside its place of

business at 28 Grote Street, Adelaide, alongside the main entrance door and also

inside the same premises alongside the door of the office of Louis Bernard Steinke

at the said premises the following notice:

—

"BLACK MARKETING ACT, 1942.

On the 15th day of March, 1945, in the Adelaide Police Court All Cars Limited
was convicted with others of the offence of black marketing, in that it sold a

second-hand motor car at a price which exceeded the maximum price fixed by the

National Security (Prices) Regulations by the sum of £76. 8s. lid." and to keep them
so exhibited continuously for a period of six months from this date, the heading
"Black Marketing Act, 1942", of the notice to be in two inch type, and the lettering

of the body of the notice to be of a size equal to the capital lettering of the type
of a typewriter similar to the Remington in use in the number 2 Courtroom,
Adelaide Police Court.'

Transcript in the High Court of Australia, South Australian Registry, No. 1 of

1945, 66. I am indebted to Bruce Roberts Esq., an Adelaide solicitor, for making
a copy of this transcript available to me.

*8 Commonwealth of Australia, Parliamentary Debates, House of Representatives,

24 September 1942 866, per Evatt. Ibid. 1 October 1942 1177, per Cameron. The cases
reported in the Commonwealth Gazette concerned only individual offenders ((1943)
2219-20; (1945) 165), but I think it would be unwise to assume that all cases were
published in the gazette. For example, I found no trace of the two cases con-
cerning corporations cited in n. 47 supra.

4Q But consider Theodore Roosevelt's Bureau of Corporations. See n. 85 infra.

50 Davis, Administrative Law Treatise i. 234, 250; Ibid. iii. 317; Rourke, op. cit.

13, 124-35; 'Federal Alcohol Commission', Monograph No. 5 of the Attorney-
General's Committee on Administrative Procedure, 16, Administrative Procedure
in Government Agencies, U.S. Senate Doc. No. 186, 76th Cong., 3rd Sess. (1940);
Lee, 'The Enforcement Provisions of the Food, Drug, and Cosmetic Act' (1939)
6 Law and Contemporary Problems 70, 90; Lemov, op. cit.; Rourke, 'Law
Enforcement Through Publicity' (1957) 24 University of Chicago Law Review
225, 232-8.
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Administration.^^ Such news releases are intended to be preventive

rather than punitive measures,^- but have been generally recognised

as an informal sanction having a significant punitive and deterrent

effect.^3 In j^g recent case of F.T.C. v. Cinderella Career & Finishing

Schools, Inc.,^ which arose from an F.T.C. news release concerning a

charge that D had used misleading advertising to induce persons to sign

contracts for its courses, the Court of Appeals for the District of

Columbia stated that it had 'no doubt that a press release of the

kind herein involved results in a substantial tarnishing of the name,

reputation, and status of the named respondent throughout the related

business community as well as in the minds of some portion of the

general pubhc'.^^ However, many releases issued by the F.T.C. are

apparently ignored by the mass media on the grounds of triviality and

lack of public interest,^ and find their way only into such speciahsed

publications as the Consumer Reports. Usually the news media will pubUsh

releases issued by the various agencies provided that they concern

such matters of immediate concern to the general public as false or mis-

leading security promotions, serious consumer frauds, and impure or

dangerous food and drugs. Yet fair employment cases under state law

and antitrust cases have also been reported frequently, notwithstandmg

their relative lack of popular appeal.^^

It is more difficult to find examples of formal pubUcity sanctions.

One example appears in the Food, Drug and Cosmetic Act (1938).

Under section 375 (a) the Secretary of Health, Education and Welfare

is required to 'cause to be pubhshed from time to time reports sum-

marising all judgments, decrees, and court orders [under the Act] . . .

including the nature of the charge and the disposition thereof .^^ The

51 See Lemov, op. cit. in respect of the SEC and the FTC. As regards the FDA, the

Food, Drug and Cosmetic Act (1938), 21 U.S.C. s. 375 (b) provides that the

Secretary of HEW may 'cause to be disseminated information regarding food,

drugs, devices or cosmetics in situations involving, in the opinion of the Secretary,

imminent danger to health or gross deception of the consumer'. This type of FDA
publicity is informal, unlike that authorised under s. 375 (a), as discussed in the

text. For a description of FDA publicity sanctions see: Hoxsey Cancer Clinic v.

Folsom'{\951) 155 F. Supp. 376; McKay, 'Sanctions in Motion: The Adminis-
trative Process' (1964) 49 Iowa Law Review 441, 457-8; Comment, 'Developments
in the Law — Deceptive Advertising' (1967) 80 Harvard Law Review 1005, 1115.

52 Loss, Securities Regulations i. 310. However, see Arens and Lasswell, In Defense

of Public Order 63-6.
53 Lee. op. cit.; Rourke, op. cit. (Consumer Reports (U.S.), June 1968, 308.)

The problems have been discussed recently by Lemov, op. cit. The effect of some
news releases has been particularly severe, as in the case of the contaminated
cranberries incident. Rourke, Secrecy and Publicity 127-8.

54 5 Trade Reg. Rep. (1968 Trade Cas.) TT 72385.
55/fe/J. 85144-5.
5fi Letter to author by Professor Louis M. Starr, Graduate School of Journalism,

Columbia University.
57 Rourke, 'Law Enforcement Through Publicity' (1957) 24 University of

Chicago Law Review 225, 236-8.
58 21 U.SC, s. 375 (a). These reports, since February 1967, have appeared

in a periodical, FDA Papers.

For Canadian provisions no longer in force see Leigh, op. cit. 159.
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Secretary's reports have been regarded as producing a significant deter-

rent effect additional to that resulting from other sanctions.^^

A further example, of greater fame, is the blue eagle campaign

conducted by the National Recovery Administration, a body established

in 1934. Corporations which refused to co-operate in the economic

programs of the N.R.A. were not allowed to display on their products

or elsewhere the blue eagle emblem. Public speeches and ticker-tape

parades made this emblem the subject of moral pressure. Few cor-

porations could afford not to display the emblem, and the possibility of

disqualification was in itself sufficient to compel compliance, at least

during the early stages of the N.R.A. programmes. ^^^ This type of publicity

sanction is interesting in that compliance with the law, or rather non-

detection, produces a form of publicity which is advantageous to D.

The usual type of publicity sanction produces no official reward; the

stress is upon adverse or negative publicity in the event of non-

compliance.^^

2. AN ENQUIRY INTO PURPOSES

The main claim of those who advocate the use of formal publicity

sanctions is that publicity has effects important for deterrence. But

what precisely are these effects?

First, there should be considered the use of publicity to inflict monetary

loss. For example, advertisements describing D's offence may lead to a

downturn in sales of such moment that a large financial loss results .^^

Or possibly D's shares may drop in value thereby diminishing the amounts

of capital which can be obtained for expansion.^^ There is no doubt that

publicity sanctions in the past have been used at least in part for the

purpose of inflictmg a monetary penalty. The N.R.A. blue eagle emblem

campaign and the Australian Black Marketing Act are clear examples.

Yet the case for using publicity as a deterrent measure is weak if

infliction of monetary loss is the only effect desired. Why not simply

59 Lee, op. cit.; Comment, op. cit. 1005, 1115.
^0 Rourke, Secrecy and Publicity 132; Swisher, American Constitutional Develop-

ment (2nd ed.) 895-6. By the beginning of 1935 withdrawal of the blue eagle

emblem had become much less effective and provided a real threat only to those
corporations anxious to win government contracts. Chamberlain, Dowling and
Hays, The Judicial Function in Federal Administrative Agencies 107.

For a good account of the NRA and the blue eagle campaign see Schlesinger,
The Coming of the New Deal 108 ff.

^1 Rewarding honest businessmen may be an important aspect of enforcement.
Clinard, op. cit. 357. But is a reward a 'sanction'? Austin, The Province of Juris-

prudence Determined 16-7.
6- Particularly if the advertisement provokes concerted consumer pressure. See

Comment, 'Extrajudicial Consumer Pressure: An Effective Impediment to Unethical
Business Practices' (1969) 7 Duke Law Journal 1011.
^ A drop in share prices would not affect expansion programmes where D can

obtain money from other sources such as accumulated reserves. There is also the
possibility of monetary loss where competitors take advantage of D's misfortune. See
n. 58 infra.
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increase fines to such a level that the same monetary loss can be

inflicted? To argue that as a matter of political reality it would be

impossible to enact such large maximum fines, or that judges would not

impose large fines even if they were made possible, misses the point

that the same problems face publicity sanctions.

A much stronger case for the use of publicity can be made out if

it is sought to achieve deterrence by inducing loss of prestige or respect,

provided that 'prestige' and 'respect' are not merely qualities which

reflect financial standing. A fine will produce a loss of prestige to

the extent that prestige is governed by wealth^ and, as indicated above,

there is little point in using a publicity sanction solely for the purpose

of inflicting a monetary loss. However, there is much more to the notions

of prestige and respect than financial standing.^^ Even the wealthy may
wilt from social disapproval. Thus, a publicity sanction which lowers

prestige or respect may well have a deterrent potential beyond that

of the fine. This power of publicity is of particular importance in an

area of crime inhabited by white-collar offenders rather than by under-

privileged people or members of deviant sub-cultures. Undoubtedly these

appealing features influenced the architects of the blue eagle campaign,

the publicity sanctions in food and drugs legislation, and the Black

Marketing Act.

Publicity might also be used to induce government intervention. Various

forms of government intervention may be triggered off by publicity more

easily than by conviction and fine.^'' The possibilities include formal

enquiries, appointment of official administrators, more active investigation

and enforcement by prosecuting agencies, new regulatory legislation,

unfavourable changes in tax or tariff structures,®^ black-Hsting in respect

of government contracts,*^^ and unsympathetic treatment of requests for

®* Prestige is often linked very closely with financial standing. The concern of

some writers is almost exclusively with the monetary aspect of prestige and images.

See Bristol (ed.), Developing the Corporate Image; Lauterbach, Men, Motives,

and Money (2nd ed.) 227; Riley (ed.), The Corporation and its Publics.
^'i^ Berle, The Twentieth Century Capitalist Revolution 90-1; Cheit, The Business

Establishment 184, 188, 191; Katona, Psychological Analysis of Economic Be-
haviour 204; Riesman, The Lonely Crowd; Ross, The Image Merchants 266-7;

Rourke, 'Law Enforcement Through Publicity' (1957) 24 University of Chicago
Law Review 225. In the U.S.A. the new ideals of graduates seeking employment
indicate a further important aspect of prestige or respect which is independent of

wealth. See Baumhart, Ethics in Business 106; Note, 'Libel and the Corporate
Plaintiff (1969) 69 Columbia Law Review 1496, 1510.

66 I am not suggesting that the decision of a criminal court should compel action

by governmental agencies, which, as I see it, would make such use of the publicity

received as they see fit. Contrast Salwin, 'Japanese Anti-Trust Legislation' (1948)
32 Minnesota Law Review 588 where it is noted that Japanese courts have power
to ban violators from obtaining government contracts.

67 Dr J. Cairns, M.H.R. has indicated informally to my colleague Mr M. Detmold
his preference for controlling certain forms of restrictive trade practices by means
of tariffs.

6S Cheit, op. cit. 150-1; McFarlane, Economic Policy in Australia 34; Weissman,
The Social Responsibilities of Corporate Management ch. 8; Dershowitz, op. cit.

289, n. 37.
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financial assistance from the government. Several of these i>ossible forms

of government intervention will be feared principally because of the

prospect of monetary loss. Unfavourable changes in tax or tariff structures

and unsympathetic treatment of requests for financial assistance fall into

this category. In such cases a fine would be much more appropriate than a

publicity sanction. However, consider the appointment of an official

administrator or increased investigation by a prosecuting agency. These

types of intervention will be feared not simply because of monetary

loss but more because of resentment of government intervention itself.

It may be added that many forms of government intervention which are

feared mainly because of monetary loss will also produce loss of prestige.

Black-listing in respect of government contracts is a case in point.

Publicity therefore may have a useful role to play as a deterrent

sanction by instilling fear of loss of prestige or fear of certain forms of

governmental intervention. Publicity may also be well-cast if used for three

supplementary purposes. First, publicizing the sanction imposed upon

D may be expected to increase the general deterrent impact of that

sanction.*^^ Most publicity sanctions have the unusual advantage of being

self-publicizing. If conventional sanctions such as the fine are accompanied

by a publicity sanction, the advantage is shared. Second, publicity may
be used to warn prospective buyers of defects in products, of deceptive

advertising, or of consumer fraud, and to warn investors of fraud or

simply of D's tendency to violate regulatory provisions and thereby to

expend profits in payment of fines and costs. Admittedly, a warning

issued upon conviction is not as timely as is desirable, but at least there

would be an improvement upon the present incomplete warning system.

Third, publicity could be used to inform the public about the opera-

tion of the relevant legislation. The educative and moralizing effect of

such pubUcity could increase the level of compUance, particularly in

the long term."^" An increase in condenmation, and a more widespread

internalization of the norms embodied in the legislation concerned might

even make further publicity unnecessary.

3. THE FORM OF PUBLICITY SANCTIONS

The form of publicity sanctions is determined by the purposes pursued.

The following discussion concerns the different forms of pubhcity which are

appropriate for the possible primary purposes of lowering prestige, inducing

«9See Moberly, The Ethics of Punishment 51.
'^^'A recent article is Hawkins, 'Punishment and Deterrence: The Educative,

Moralizing, and Habituative EflFects' [1969] Wisconsin Law Review 550. However,
see Ball and Friedman, 'The Use of Criminal Sanctions in the Enforcement of
Economic Legislation: A Sociological View' (1965) 17 Stanford Law Review 197,
reprinted in Geis, op. cit. 410. On the use of legislative hearings and enquiries
and attendant publicity in the U.S.A. to reinforce values see Truman, The Govern-
mental Process 385; Rourke, op. cit. 225, 227 ff.
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monetary loss, and inducing government intervention, and for the possible

supplementary purposes of warning, moralizing and notifying prospective

offenders of penalties imposed upon convicted offenders.

(a) Lowering Prestige

If publicity be used for the purpose of lowering prestige, an important

enquiry is whether the prestige of corporate employees should be lowered

as well as the prestige of the corporation itself. Corporate prestige will

be reflected upon officers and employees but sanctions directed at the

entity's prestige will have less effect upon individual officers and em-

ployees than sanctions which overtly attack personal status and prestige.

This enquiry reaches into the very basis of corporate or entity re-

sponsibility. Why not convict the guUty individual employees and abandon

the concept of corporate responsibility? The answers to this question

have not always been compelling.'^^ Probably the most convincing explana-

tion for entity responsibility is that it is difficult to locate guilty individuals

in the corporate hierarchy, particularly in the case of large enterprises."^^

Further, some individual employees may be so much in the thraU of

their corporate employer that they are prepared to risk their personal

fame and fortune in order to advance what they consider to be the

corporation's interests.'^^ Thus, possibly in a large number of cases,

sanctions against the entity provide the only method of deterrence

effective against individual employees. For the purpose of this article

the assumption will be made that corporate responsibility rests firmly

upon the above grounds.

Assuming that entity sanctions are justified, should publicity sanctions

against corporations also be directed at individual employees? Should

the directors and superior officers be expressly identified in advertise-

ments which describe D's conviction? Should any guilty employees who
have been located and convicted be identified? First, it would seem

unnecessary to identify those guilty employees who have been convicted.

The main purpose of entity responsibility is not to provide additional

sanctions against convicted employees, but to provide a method of

deterring those guUty individual employees who cannot be located and

convicted. Admittedly the purpose of entity responsibihty is to provide

an additional sanction in the case of employees who are prepared to

sacrifice themselves on behalf of the corporation, but the dedication of

such employees may mean that even personal adverse publicity would be

^ See Leigh, op. cit. ch. 9.

"^2 As in the important U.S. electrical equipment conspiracy cases in 1960-1. See

Geis, 'The Heavy Electrical Equipment Antitrust Cases of 1961' in Geis, op. cit.

103; and Smith, Corporations in Crisis, chapters 5, 6. In some situations there may
be no guilty individual employee even in theory. R. v. Australasian Films Ltd (1921)
29 C.L.R. 195.

73 See n. 72 supra and Model Penal Code, Tentative Draft No. 4, 148-9.
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of little effect.'^* There is the further point that in situations where only

a few guilty employees have been located, the severity of identification

by advertisement seems unfair, particularly where there is reason to

suspect that officers in higher positions have been implicatedJ^

Second, should an advertisement describing D's conviction identify

all directors and superior officers irrespective of whether they have been

convicted as individual offenders? Clearly there are serious objections

to such an approach. In particular it should be realised that the power

of sanctions against entities is indirect and diffused, and therefore a

more potent sanction usually will be necessary than in cases where

sanctions can be applied directly to individual persons. The suggested use

of publicity as a sanction against corporations reflects a desire to use

potency to counter dissipation of effect. If publicity is used because of its

severity it would be inappropriate to extend the sanction to individual

officers and employees. A fine or some other conventional sanction would

be more fitting. Further, an obvious objection to automatic identification

of directors and officers is that a type of strict responsibility would be

involved in which defences or mitigating circumstances could not be

pleaded.''^ Provision for a court hearing could be made, but an approach

so closely concerned with individual responsibility goes far beyond the

scope of entity responsibility, the subject of this discussion.

There is also the question whether D's products should be the target

of adverse pubUcity, assuming that the aim is to inflict loss of prestige

upon D rather than monetary loss. Attacks upon D's products in many
cases would produce a loss of prestige (in a non-monetary sense) but the

clear risk of substantial monetary loss seems to preclude this approach,"^"^

if the view be held that only the fine should be used to inflict a large

monetary penalty. Instead the emphasis should be upon lowering the

prestige of the corporation itself. Attempts to lower corporate prestige

will have a crossover effect which causes some reaction against D's

products, but it is far from correct to say that our impressions of a

corporation coincide with our estimation of its products. We may dislike

a corporation and yet favour its products or services. "^^ Thus, if D's

convictions are to be advertised, the content of the advertisement should

stress D's wrongdoing and should not discourage the purchase of D's

products or services. The Australian and New Zealand tax provisions,

"J"* However, see Model Penal Code, Tentative Draft No. 4, 149.
"75 As in the electrical equipment cases, supra n. 72. See also Arnold, The Folklore

of Capitalism 10.
"^^ Consequently it would also be inappropriate to require all directors and superior

officers to attend court when D is convicted and to be exposed personally to
criticism from the court.

^^ See text n. 64 supra.
''S Carlson, 'The Nature of Corporate Images', in Riley (ed.) op. cit. 24, 27.

Similarly, we may dislike South Africa and yet like its wines, tobacco and cricketers,
and Juliet Prowse.
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which require mention of the corporate offender's name but not the

precise nature of its business operations, may be based upon this

principle.^^ However the Black Marketing Act and the N.R.A. blue eagle

campaign were clearly aimed in part at discouraging the purchase of

D's products since profiteering notices and the blue eagle emblem were

forms of publicity very closely associated with D's products and D's day

to day contact with the world of commerce. Those provisions in the

Bread Acts and in food and drugs legislation which provide for publication

by newspaper probably were also designed to inflict a substantial monetary

loss. The nature of the subject matter is such that avoidance of monetary

loss by D would be surprising. On the other hand, provisions in food

and drugs legislation which require publicity only in the gazette are

little concerned with inflicting monetary loss and seem aimed primarily

at inducing loss of prestige and recording information for the use of

government departments.

(b) Inflicting Monetary Loss

If publicity is used for the purpose of inflicting monetary loss upon D
it should be directed at decreasing the volume of sales of D's products or

services.^ Decreasing the volume of sales might be accomplished by a

positive appeal to consumers not to purchase, or by a ban on advertising.

An appeal to consumers not to purchase has been used in newspaper

advertisements describing convictions relating to food and drugs, and

in the notices and emblems used under the Black Marketing Act and the

blue eagle campaign respectively. The appeal 'Do not buy' is not

explicitly stated in such instances, but the implication is obvious, par-

ticularly in the case of profiteering notices. An advertising ban has yet

to be used, but the possibility has been suggested.^^ As a method of

inflicting monetary loss, banning advertising is probably more potent than

adverse publicity but it is much less likely to produce the additional

desirable effect of lowering D's prestige. Furthermore, if an advertising

ban is used instead of adverse publicity additional forms of publicity are

required to warn, to educate or moralize, or to notify prospective offenders

of the penalty which has been imposed upon D.

Where adverse publicity or an advertising ban is used to inflict monetary

loss, it may be necessary to ask consumers to refrain from buying products

which are sound or even superior to those offered by competitors. If the

offence for which D has been convicted involves only one product and

^9 But see the discussion of 'innocent' products in the text infra.

80 There is also the possibility of directly persuading shareholders to sell their

shares, or to exert pressure upon management. I do not discuss this possibility.

Suffice it to say that publicity only in the annual report would be an inefficient

method. Contrast n. 6 supra.
81 See n. 6 supra. The ban might be on all advertisements or possibly D may be

ordered not to use an advertisement which is popular and proven. Cf. Comment,
'Developments in the Law — Deceptive Advertising' (1967) 80 Harvard Law
Review 1005, 1051.
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D markets hundreds of products, should the sanction be designed to

discourage purchase of that one product or should 'innocent' products

also be affected? Alternatively, suppose that the particular product has

been discontinued at the time of conviction or that the relevant offence

concerned a defect in the product and the defect has been cured by the

time of the conviction. Under a determined loss-inflicting approach

presumably the infliction of a given monetary loss would be important,

and therefore it might be necessary to discourage the purchase of 'inno-

cent' products.^- Many publicity sanctions in the past have not exempted

'innocent' products. For example, a newspaper advertisement describing

an offence by D under the food and drugs legislation described above

could comply with the statutory requirements although no reference is

made to the precise drug or item of food involved.^ Consequently,

unwillingness to buy D's 'innocent' products could easily result, as in the

situation where D manufactures an excellent range of drugs bearing the

name of the corporation, and only one or two drugs have been impure

or dangerous. In the case of some offences 'innocent' products will

almost always be affected by a publicity sanction designed to inflict

monetary loss. For example, if D understates its income for tax purposes,

the offence committed does not relate to any particular product.

The element of distortion involved in persuading consumers not to buy

'innocent' products does not exist where D is fined or where use is made

of a publicity sanction designed to lower corporate prestige by attacking

D and not its products.

(c) Inducing Government Intervention

Exploitation of fear of government intervention suggests a form of

publicity which makes clear the possible methods of intervention, and

which is directed towards the persons and agencies most appropriate for

instituting these methods of intervention. Thus, if new regulatory measures

be the method of intervention desired, information in support of such new
measures should be conveyed to politicians and law reform bodies.

Increased surveillance by prosecuting agencies would require notification

of persons in control of such agencies, and possibly there should be an

mterstate system of notification. Wider publication, by newspaper adver-

tisement or similar means, would be relevant only to the extent that public

pressure is necessary to achieve the particular form of government inter-

vention. Ideally, the content of such newspaper advertisements, or the

content of publicity directed towards politicians or government bodies

would indicate the reasons why the method of intervention specified is

desirable.

82 Consider also the possibility of employing the sanction against those 'innocent'
products which are the easiest to attack. Note that 'innocent' products would also
be affected where e.g. D uses one trade name for all its products.
^ See text to n. 27 supra.
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Past and present publicity sanctions reveal that there has been little focus

upon the use of publicity for the purpose of inducing government inter-

vention.^* Apart from the tax reports which must be laid before Parlia-

ment in Australia and New Zealand, publication of convictions in the

gazette has been the only type of communication to official agencies

which has been formally recognised. This form of communication is of

a very Hmited nature. Under the Australian food and drugs provisions

described above, gazette notices are not required to indicate whether

there is any need for increased investigation of D's activities, or whether

any weaknesses in the law are disclosed by the circumstances of D's

offence. This is also the position in respect of the newspaper publicity

commonly authorised in food and drugs legislation.

It is obvious from the discussion above that the principal problem is

not so much the form of the publicity required to induce government inter-

vention, but the nature of the body which is to design and direct that pub-

licity. Clearly publicity appropriate to inducing government intervention

would often require the courts to play an excessively political role. The most

which could be expected of the courts would be some specific treatment

in judgments of such matters as weaknesses in the present law, suspicion

of additional undetected offences, the extent to which offences have been

repeated, and the measures taken by D to remedy the cause of its offence.

If such information were always to be found in judgments, pubUcation

in gazettes would be relatively simple, and by placing a greater emphasis

upon fear of government intervention, this approach would be an improve-

ment upon past practice. An alternative would be to create a government

agency with a mandate to define methods of government intervention

appropriate to D's case, and to design and implement the forms of

publicity necessary to bring about such intervention. Theodore Roose-

velt's ill-fated Bureau of Corporations is an example.^^

(d) Supplementary Purposes

(i) NOTIFYING PROSPECTIVE OFFENDERS OF PENALTIES

Publicity may be used to increase general deterrence by informing

prospective corporate offenders of the sanctions which have been imposed

84 But see Lane, Lobbying and the Law 67-9, where provisions relating to dis-

semination of information about lobbyists are described.
85 This agency was created in 1903 by a statute which established the Department

of Commerce and Labor (see 32 U.S. Stat, at Large, 825). The major purpose was

to marshal public opinion against various malpractices of large corporations, notably

the trusts. Its function was not only to investigate particular companies but also

to maintain an enquiry on an industry-wide level. See Roosevelt, The Roosevelt

Policy i. 191-5, 236-7. Apparently the Bureau was disbanded after a very short

time because of the need to obtain election funds from the large corporations.

I have yet to find any writings which provide an adequate post-mortem.

A Bureau of this nature would create problems of co-ordination in sentencing.

See n. 28 supra.

Consider also the suggestion in Lane op. cit. 168-9, that an administrative agency

be created to make publicity effective in the context of lobbying.
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upon D. Widespread notification is probably unnecessary. Notification to

corporations and their employees alone would achieve the desired effect,

and for this purpose a circular to all directors, officers, and employees at

high levels would be more effective than a newspaper advertisement or a

notice in a gazette,

(ii) V^ARNING CONSUMERS^^

If it is considered desirable to provide a warning to consumers as

well as to lower prestige or to produce some other deterrent effect, there

are several basic requirements. A warning should relate closely to the

matters which gave rise to D's offence. Warning prospective purchasers

about 'innocent' products would be inappropriate. Further, a warning

should be so positioned that it can easily be associated with the object to

be avoided. If D is convicted of selling soap powder by short-weight and

it is considered necessary to warn consumers, a prominent warning attached

to the actual packets would be more effective than a mere warning in a

newspaper advertisement.^^ On the other hand a newspaper advertise-

ment identifying D rather than its products would be a more appropriate

method of inducing loss of corporate prestige without inflicting a substantial

monetary loss.

The design of publicity sanctions in the past has not always allowed an

effective warning to be given. The food and drugs legislation now in

force in Victoria, Tasmania and New South Wales suffers in this respect.

Convictions are authorised to be publicized only in newspapers and the

gazettes. Provision should be made for warnings more closely linked

with the objects which are impure or dangerous. The Queensland legis-.

lation which allows notices to be posted up outside D's place of business

is superior, but even more adequate warnings are possible in South

Australia, where a court can. order whatever form of publicity it considers

to be necessary.^^

(iii) EDUCATING AND MORALIZING

The view has been expressed frequently that an approach which seeks

to educate and moralize by explaining the social impact of deviance and

the aims of the legislation which has been violated is more effective than

an approach which teaches merely that conduct is wrong because it

86 1 have considered only consumers in the text. Warning investors adequately
requires a different approach, possibly along the lines of SEC procedures. In
respect of warning the government and its agencies see the discussion in the text
supra of the form of a sanction designed to achieve government intervention.

87 It would be desirable, particularly in the case of products harmful to health,
to require warnings to be placed upon items already in stock, or even to require
seizure of those items. Clearly problems of compensation then arise.

88 See n. 25 supra. The South Australian provision is similar to the Adulteration of
Seeds Act 1869, s. 3 (n. 20 supra); Adulteration Act 1872, s. 2 (see n. 20 supra);
Weights and Measures Act 1889, s. 14 (n. 23 supra); Adulteration of Food Act 1880
(N.Z.), s. 40 (n. 25 supra); and to Weights and Measures Act 1925 (N.Z.), s. 37
(n. 24 supra). For an example in the U.S. see 21 U.S.C. s. 375 (b), as applied in

Hoxsey Cancer Clinic v. Folsom (1959) 155 F. Supp. 376.
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attracts a penalty.^^ Most publicity sanctions have concerned matters

where the impact of deviance and the aims of the legislation are so

obvious that either no educative or moralizing effect is required or a

brief description of the details of D's conviction and offence is sufficient;

adulterated bread is adulterated bread. However some regulatory measures,

such as those dealing with restrictive trade practices, are much more

obscure and short statements of the type usually authorised in food and

drugs legislation plainly do not offer an adequate method of enlightenment.

I turn now to an account, in three sections, of the disadvantages suffered

by publicity sanctions. These sections are headed 'Problems of Persua-

sion', 'Counter-Publicity', and 'Uncertainty, Fiscal Loss, and General

Disadvantages'. It should be stressed that this account of disadvantages

is not a series of arguments aimed at proving the inutility of publicity

as a sanction (though some might see it so), but a prelude to the com-

position of a publicity sanction which takes into consideration the difficul-

ties outlined.

4. PROBLEMS OF PERSUASION

Considerable problems of persuasion arise if publicity sanctions are

used in order to lower D's corporate prestige in the eyes of the general

public, or to inflict a large monetary loss by asking consumers not to

buy D's products or services. Effective persuasion may be difficult for

any of four main reasons.^" First, the characteristics of D and its products

or services may create a favourable impression which is difficult to

dislodge. Second, the methods of persuasion available are likely to be

of hmited effect. Third, the nature of corporations and corporate criminal

responsibility creates problems of general understanding. Fourth, the

type of offence committed by D may not be of popular concern.

The above problems arise in the context of mass media attempts to

persuade the general public either to think less of D or to refrain from

buying its products. Problems of persuasion also arise where publicity

is used to induce government intervention, or to achieve the supplementary

purposes of warning and educating and moralizing. The problems which

arise in these contexts are mostly of a different nature from those which

exist where lowering prestige or inflicting a monetary loss is the aim

sought. Where government intervention is desired, political pressures,

questions of finance, and reluctance to intervene in the operations of

business corporations are the main sources of difficulty, not deep-seated

consumer impulses or low levels of comprehension. The general problems

of persuasion involved in inducing government intervention or in educating

and moralizing are obvious, and a specialized account is beyond the scope

of the present discussion.

89 Hawkins, op. cit. 555-60.
90 A further problem is lack of familiarity with many corporations. Riley (ed.),

op. cit. 26, 28. Which company makes Maxwell House Coffee?
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(a) D's Favourable Characteristics

Publicity directed against D for the purpose of lowering D's prestige

or inflicting a monetary loss will usually be in competition with the

favourable characteristics of D's products or D itself. Where such com-

petition exists clearly it will be difficult to induce changes of attitude or

habit.

Where lowering corporate prestige is the aim of a publicity sanction

the factors competing for influence will arise from the many component

parts of the notion of corporate prestige. A corporate image has been

defined as a 'composite of knowledge, feelings, ideas and beliefs associated

with a company as a result of the totality of its activities'.^^ The facts

which can affect the image or prestige of a corporation are numerous and

include the reputation of a corporation's products in respect of price,

design, quaUty, servicing, and re-sale value; the amount of turnover,

profits, dividends and growth; the appearance and size of the corporation's

plant and offices; the nature of the corporation's advertising; the part

played in the country's economic growth or stability; the extent of

involvement in government projects such as the construction of weapons

or space vehicles; the ability to innovate; working conditions and rates of

pay; and the corporation's interest in local communities.^^ Although not

all of these matters will influence any one particular public of a corporation,

those which are of influence will often diminish or negate the effect of

information relating to D's offence.^^ Consider the public of consumers.

Their image of D will be much less affected by awareness of D's offence

than by such matters as the quality and price of D's products and services.

Furthermore, the range of activities in which the large modern business

corporation is involved tends to dissipate the prestige-lowering effect of

publicity about an offence. The prestige and status of individual offenders

are not insulated by the same coverage of impressive achievements and

good works.

The position is similar where adverse publicity attempts to persuade

consumers not to buy products which are 'innocent'. Information about

D's offence will compete for attention with consumer attitudes toward price,

quality, and product desirability which are constantly revived by com-
mercial advertising. However, this difficulty would not arise to the same
extent if monetary loss is inflicted by means of a ban on advertising.

91 Messner, Industrial Advertising 43. See also Bristol (ed.), Developing the
Corporate Image 6-8, 36.

92 See Bristol (ed.), op. cit. 210.
93 See Arnold, op. cit. 193-4; Borden, Advertising Management (rev. ed.) ch. 9;

Christenson and McWilliams, Voice of the People 99, 107 (Lippmann's stereotypes);
Grunewald and Bass (eds.), Public Policy and Modern Corporation 356; the discus-
sion of 'cognitive dissonance' in Kassarjian and Robertson, Perspectives in Con-
sumer Behaviour 171; Lane, Public Opinion 53-4; Ross, op. cit. 168; and Weissman
(ed.), The Social Responsibilities of Corporate Management 15.
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Unlike adverse publicity, a ban on advertising reduces the exposure of a
product or service and therefore is likely to lower the competitive influence

of the favourable characteristics displayed by that product or service.

(b ) Methods of Persuasion

Publicity sanctions designed to lower prestige or inflict a large monetary
loss either face the problem that effective methods of persuasion have yet

to be devised, or require methods which exist but are unlikely to be
regarded as acceptable.

We may take as our starting point the following five principles of

effective commercial advertising given by Lucas and Britt in their text,

Advertising Psychology and Research:^

(i) The advertisement should relate to some sphere of self-interest,

(ii) There should be an unusual device to attract attention,

(iii) The message of the advertisement should be simple.^^

(iv) The advertisement should appeal to feelings and emotions

—

appeal to reason or logic is insufficient.^

(v) The advertisement should make it abundantly clear to those

persons exposed to it what they are supposed to do.

Can these principles be applied where a pubUcity sanction is used to

lower corporate prestige? No doubt the first four principles could be

applied successfully with but a litde ingenuity. Advertisements headed

'The Truth about D' would be possible, and it is easy to imagine the use

of simple emotive appeals to such areas of self-interest as health, curiosity

and quality.^^ Although such methods of persuasion are not inconceivable,

a more acceptable approach, and one not dependent upon the employ-

ment of advertising or publicity experts, would be simply to set out the

details of D's offence in the manner of many existing publicity sanctions.^^

Unfortunately such a flat lifeless account of a corporation's conviction is

of httle popular appeal, and is reminiscent of 'tombstone' advertising,

an outdated form of institutional advertising in which the integrity, faith,

reliability and fidelity of a corporation is stressed.^

»*89.

^^See Ogilvy, Confessions of an Advertising Man 110, 123-5; and the description

of the advertisements used by Carl Byoir on behalf of the A & P chain stores, in

Byoir, 'Paid Advertising — Best Aid to Public Relations' (1943) 203 Printers

Ink 17.

^ Length in itself is not objectionable. Ogilvy, op. cit. 108-10.
^7 Lucas and Britt, Advertising Psychology and Research 95-101. Lucas and Britt

distinguish 'primary' and 'secondary' wants. Primary wants include ego-satisfaction,

sex, leisure, social approval. Secondary wants include health, efficiency, quality,

dependability, economy, curiosity and information.
^8 See the Black Marketing Act notice set out in n. 47 supra. Note also the judicial

hesitance about publicity even in the context discussed by Austin, 'Antitrust

Proscription and the Mass Media' (1968) 6 Duke Law Journal 1021.
99 Bristol, op. cit. \1A.
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The fifth and last principle of effective commercial advertising formu-

lated by Lucas and Britt, that advertising should indicate clearly what

course of action is expected to follow, is more difficult to satisfy. An
advertisement modelled upon the many publicity sanctions which have

consisted essentially of a statement that D has committed an offence,

would violate this fifth principle by leaving readers and viewers to draw

their own conclusions as to what they should do.^ Thus, to diminish

D's corporate prestige, the relevant publicity should direct that something

is to be done about D. But what should this be? Publicity directing persons

not to buy D's products or services would be inappropriate since such a

direction clearly would relate to inducing monetary loss and not to lower-

ing prestige. The appropriate instruction is that D should be less highly

regarded. However, an instruction of this nature is likely to be of limited

effect since it requires an attitude change which is novel and which goes

beyond the demands of most commercial advertising.^ In this respect

the following comparisons made by Lazarsfeld and Merton are instructive:

Advertising is typically directed toward the canalizing of preexisting

behaviour patterns or attitudes. It seldom seeks to instil new attitudes or

to create significantly new behaviour patterns. Advertising pays' because it

generally deals with a simple psychological situation. For Americans who
have been socialised in the use of a toothbrush, it makes relatively little

difference which brand of toothbrush they use. Once the gross pattern

of behaviour or the generic attitude has been established, it can be

canalized in one direction or another. Resistance is slight. But mass
propaganda typically meets a more complex situation. It may seek objectives

which are at odds with deep-lying attitudes. It may seek to reshape rather

than to canalize current systems of values. And the successes of advertising

may only highlight the failures of propaganda. Much of the current

propaganda which is aimed at abolishing deepseated ethnic and racial

prejudices, for example, seems to have had little effectiveness.^

Can Lucas and Britt's five principles of commercial advertising be

applied satisfactorily where publicity is used for the purpose of inflicting

monetary loss, as opposed to lowering corporate prestige? The principal

problem is that an mstruction not to buy D's products or services is even

more demanding than an instruction to have less respect for D. We are

asked not merely to change or form an attitude toward D, but to change

1 See also Hovland, 'Effects of the Mass Media of Communication' in Lindzey
(ed.), Handbook of Social Psychology ii. 1062, 1068, where there are mentioned
several studies suggesting that messages which are not explicitly stated are likely to
be lost upon the less intelligent members of the audience.

- In an interesting article Wiebe, 'Merchandizing Commodities and Citizenship
on Television' (1951) 15 Public Opinion Quarterly 679, 686, suggests that a
documentary radio program upon juvenile delinquency was successful in changing
attitudes, if not in arousing action. However, unlike publicity of the nature likely
to be used for the purpose of imposing a sanction, the radio programme in question
was 'memorable' and its impact was 'vivid and compelling'.

3 'Requisite Conditions for Propaganda Success', in Christenson and McWilliams,
Voice of the People 340, 341-2. See also Cutlipp and Center, Effective Public Rela-
tions (3rd ed.) 87; Hovland, op. cit.
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a consumer behaviour pattern. The change required is different from

that involved in merely switching brands as a result of commercial

advertising since the reasons given as an inducement to change do not

relate to areas of immediate self-interest.^ We are not told to buy other

products because they are superior or lower in price. Instead the instruc-

tion is to stop buying D's product because D has committed an offence.

Except where D's offence relates to health, safety, or consumer or investor

fraud, the appeal made calls for a personal sacrifice in the interest of

some cause, which if actually stated, would often be remote.'' However,

the element of sacrifice could be concealed by using an advertising ban

in place of adverse publicity. The same concealment would result from

adverse publicity which depicts D's products in an unpleasant way, but

clearly such an approach is unacceptable.''

(c) Nature of Corporations and Corporate Criminal Responsibility

Effective persuasion of the general public may also be difficult because

of the impersonal nature of corporations and the peculiar concept of

entity criminal responsibility. There is no need to dwell upon the imper-

sonal nature of corporations or past preoccupations with anthropomor-

phism.^ Greater difficulty stems from the nature of entity responsibihty.

Four characteristics of entity responsibility create problems of per-

suasion. First, D may be criminally responsible for the conduct of

employees lower in the corporate hierarchy than directors or high-ranking

officers.^ Although such conduct must be within the scope of X's employ-

ment, it will often seem remote from D's control centre. Contrast the

impression which would exist where D's directors have been involved

in a conspiracy to obtain money from the government by false pretences

with that where the conspirators are only D's salesmen. Second, corporate

criminal responsibility is a species of strict responsibility. D is held

responsible for the conduct of its officers or employees irrespective of

knowledge or negligence on the part of those manning the control centre,

* See n. 97 supra. Note also Clinard, op. cit. 93 : 'The behaviour of many persons

was often different when the discussion skipped from the general objectives of price

and rationing control to actual specifics of everyday life'.

^ Appeals for some personal sacrifice are likely to be successful only in times of

national emergency. See the description of the Kate Smith bond selling program in

Hovland, op. cit. 1072-3; and Wiebe, op. cit. 682-4.
6 In the U.S.A. advertisements frequently depict cigarettes and rats as being

unpleasant objects, but this form of advertising does not concern the use of the

criminal law against a particular offender. See text to n. 13 infra. Some competitors
use unpleasant advertising in order to overcome their commercial opposition. Ross,

op. cit. 80. Some commercial advertisements unintentionally create unpleasant associa-

tions. Lucas and Britt, op. cit. 76-8.
'^ On the impersonal nature of corporations see Arens and Lasswell, op. cit.

121-2; Dershowitz, op. cit. 287, n. 37.

287, n. 37.
8 This is more likely in the U.S.A. where no distinction is drawn between primary

and vicarious corporate criminal responsibility. However, in Australian jurisdictions,

where that distinction is drawn, the statement in the text is true in cases of vicarious

responsibility. On these points see the references in n. 14 supra.

57-868 O - 72 - pt. 3 - B - 24
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Consequently, in situations where it is apparent that D has taken

reasonable care to avoid or prevent X's conduct, publicity may even

result in sympathy. This obstacle would not exist where knowledge or

negligence on the part of the control centre is proven, but since such

proof is not required for corporate responsibility it will often be lacking.

The difficulty mentioned here is even more acute when the offence

committed itself imposes strict responsibility. Thirdly, in many cases

some guilty individual employees are convicted as well as D. The

convictions of individual persons may easily divert attention from the

conviction of the corporation.^ Further, if all guilty individual officers

and employees are located and convicted, D's conviction may seem

pointless. Finally, corporations can be held criminally responsible not

only for the conduct of employees, but also for the conduct of agents,

and independent contractors.^^ The justification for such attenuated forms

of corporate responsibility will not always be readily appreciated, even by

the relatively well-informed.

The difficulties above could be minimised by omitting mention of X's

position in the corporate hierarchy, the absence of proof of knowledge of

negligence, the fact that individual employees have also been convicted, or

the remote nexus between D and say, a guilty independent contractor.

Details of this nature rarely have been required for past publicity sanctions.

However, such an approach is misleading and should be avoided. From
this standpoint, a ban upon advertising would seem even less acceptable

since a mere statement that D has committed an offence does at least

create a greater chance that the existence of the above extenuating cir-

cumstances will be suspected.

(d) Type of Offence

Many offences committed by corporations are not of popular concern

either because they fall outside the normal areas of self-interest, or because

they do not fall into the category of well known offences such as murder

or theft. Antitrust offences provide the usual examples.^^ There is the

hope that the barriers in the path of persuasion might be broken down
by some approach which attempts to explain the importance of the legis-

lation which D has violated. A model might be found in Bentham's

recommendations to a legislator anxious to win acceptance of legislation

where public opinion is contrary, feeble, or neutral. For Bentham a

9 This probably happened in the electrical equipment conspiracy cases referred to
in n. 72 supra. Dershowitz, op. cit. 289, n. 37, describes a survey of newspapers
which revealed that attention was focussed almost exclusively upon the individual
guilty executives.

10 Fisse, 'Vicarious Responsibility for the Conduct of Independent Contractors'
[1968] Criminal Law Review 537, 605.

11 See Cheit, op. cit. 151; Kadish, op. cit. However, see Flynn, 'Criminal Sanctions
Under State and Federal Antitrust Laws' (1967) 45 Texas Law Review 1301,
1315-23.



1759

legislator in that position should not stress the infamy or ignominy of

the conduct. Instead appeal should be made to the reason of the people

in the following manner:

[The reasons! should be such as may serve to indicate the particular way
in which the practice in question is thought liable to do mischief; and by
that means point out the analogy there is between that practice, and

those other practices, more obviously, but perhaps not more intensely

mischievous, to which the people are already disposed to annex their

disapprobation. Such reasons, if reasons are to be given, should be

simple and significant, that they may instruct—energetic, that they may
strike—short, that they may be remembered. Take the following as an

example in the case of smuggling: Whosoever deals with smugglers, let

him be infamous. He who buys uncustomed goods, defrauds the public

of the value of the duty. By him the public purse supers as much as if

he had stolen the same sum out of the public treasury. He who defrauds

the public purse, defrauds every member of the community.^

Bentham's approach might well be adopted for publicity sanctions

imposed in respect of offences concerning those aspects of health and

safety which are not commonly appreciated, or, as suggested by the

passage above, revenue laws. However, not all offences are so readily

described. The more novel or complicated the relevant regulatory

measures are, usually the more difficult it will be to find an appropriate

analogy. Where simple analogies are most necessary they are unlikely to

be available. Or, if an analogy be found, it is likely to suffer from an

undesirable level of distortion. Horizontal price fixing is not larceny or

obtaining by a false pretence. Simple analogies are probably acceptable

if used by a legislator when explaining the general purport of legislation,

but when used in close association with a publicity sanction directed against

particular offenders important questions of fairness arise.^^ The challenge

upon grounds of fairness will be even stronger where D's offence involves

complicated or disputed facts, or where the concept of corporate criminal

responsibility causes the difficulties described earlier.

Distorted explanations of novel or difficult regulatory measures there-

fore should not appear as an integral part of publicity sanctions directed

against corporate offenders. Some exceptions may be necessary during

12 Bowring (ed.), op. cit. 465.
13 See Arnold, op. cit. ch. 6. However, Bowring (ed.), op. cit. 465, made clear his

dislike of untruths with the following reference to the smuggling example given in

the text above:
'I say the public purse—I do not say the public simply. Far from the pen of

the legislator be that stale sophistry of declaiming moralizers, which consists in

giving to one species of misbehaviour the name and reproach of another species

of a higher class, confounding in men's minds the characters of vice and virtue.

Pure from all taint of falsehood should the legislator keep his pen; nor think to

promote the cause of utility and truth by means which only tyranny and imposture

can stand in need of. In what I have said above, there is nothing but what is

rigorously and simply true. But it were not true to say that a theft upon the public

were as mischievous as a theft upon an individual: from this there results no alarm,

and the more the loss is divided, the lighter it falls upon each.'
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times of national emergency. The N.R.A. blue eagle campaign stressed

the importance of complicated economic recovery programmes by focussing

attention upon a simple emblem, and this simple emblem was used for

the purpose of imposing sanctions upon particular corporations. By con-

trast, the pubUcity sanctions authorised under the Australian Black

Marketing Act were much more dependent upon the government explain-

ing the evils of proiBiteering. Any misrepresentation or distortion present

in those sanctions arose from their emotive content and not from any

attempt to convey the importance of profiteering by means of badges

of loyalty or simple analogies.^*

5. COUNTER-PUBLICITY

The impact of a pubhcity sanction may be avoided or evaded by D
in several ways. Counter-publicity, dissolution,^^ change of location,

changing the name of the corporation or its products,^'' and product

diversification, are possibilities. Counter-pubUcity is likely to be the most

popular method of evasion or avoidance for the reason that usually it

will be the least expensive, particularly in the case of large corporations.

Furthermore, many forms of publicity sanctions will be seen as attacks

requiring public retaliation rather than quiet retreat. For these reasons

this section is devoted exclusively to counter-publicity.

Examples of counter-publicity measures introduce a discussion of the

methods of persuasion available to corporate offenders in a publicity

contest, and the capacity of counter-publicity to convert a publicity

sanction originally aimed at lowering corporate prestige or inducing

governmental intervention into a sanction which imposes a monetary loss.

(a) Examples of Counter-Publicity

In the U.S.A. the very history of modem corporate public relations

began when goverrmient criticism and the assaults of Upton Sinclair

and other muck rakers provoked response.^^ Numerous public relations

campaigns have since been conducted by corporations in order to counter

the effects of adverse publicity. The Standard Oil Trust and the great

railroad combinations published in newspapers throughout the U.S.A.

14 These methods of persuasion were used only during debate in parliament and
in newspaper descriptions of the legislation. E.g. Dr. Evatt referred to black marketing
as bein^ 'little short of treason'. See n. 46 supra.

It is true that the words 'black marketing offence', as used in the publicity
sanctions under the Act, could apply to offences involving the many complexities
of the National Security (Obscurity?) Regulations. However, most offences pre-
sumably were of a simple nature.

15 See Note, 'Corporate Dissolution and the Anti-Trust Laws' (1954) 21 Univer-
sity of Chicago Law Review 480.

16 For example, D might rename a subsidiary in trouble so that the risk of
connection is slight, or D might adopt a name similar to that used by a competitor.
Cf. Consumer.'!' Reports, October 1968, 515 (confusion over Goodyear's 'hatful of
similar-sounding names for different tyres').

17 Cutlipp and Center, op. cit. 34 ff.
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'huge advertisements attacking with envenomed bitterness the Adminis-

tration's Policy'.^^ The infamous Carl Byoir and his associates launched

major campaigns on behalf of the A. & P. chain stores in respect of

unfavourable tax laws and proposed anti-trust suits/^ and also on behalf

of the Eastern railroads in respect of possible legislation favourable to

trucking companies.-" Public relations guidance enabled McKesson and

Robbins Inc., a well known pharmaceutical corporation, to make a very

quick recovery from the major scandal which resulted when its president,

Coster, was identified as one Musica, a notorious swindler.-^

The efforts made by Carl Byoir on behalf of the A. & P. chain stores

indicate how extreme and forceful counter-publicity can become. Byoir

made extensive use of full page advertisements, window posters, and

propaganda sheets in grocery bags. Persuasion was attempted by means

of suppressio veri, suggestio falsi, by identifying the Department of Justice

and the Attorney-General as 'the anti-trust lawyers from Washington', and

by claiming that an increase in food prices would be the result of

governmental action.-- In some campaigns for the A. & P. company and

for other clients Byoir even created seemingly independent organisations

for the purpose of distributing favourable publicity.-^ This so-called

'third party' technique has been used frequently in the U.S.A., as in the

case recently of the 'Tobacco Industry Research Committee'.-*

Public relations campaigns also have been used in England and Aus-

tralia although the methods used have not been as dubious as those of

Byoir. In England the Tate and Lyle 'Mr Cube' campaign against the

18 T. Roosevelt, op. cit. 720.
19 See Ross, op. cit. 118-9; and n. 22 infra.

20 Note 'Appeals to the Electorate by Private Businesses: Injury to Competitors

and the Right to Petition' (1960) 70 Yale Law Journal 135 (dealing with the anti-

trust case which arose from Byoir's campaign: Noerr Motor Freight, Inc. v.

Eastern R.R. Presidents Conference (1960) 362 U.S. 947). See also Ross, op. cit.

119 ff.

21 The counter-publicity campaign is well described by Baldwin and Black,

'McKesson and Robbins: A Study in Confidence' (1940) 4 Public Opinion

Quarterly 305.

For further examples see Childs, Public Opinion 33; Ross, The Image Merchants;

Truman, The Governmental Process 232-8; Rourke, 'Law Enforcement Through
Publicity' (1957) 24 University of Chicago Law Review 225, 236; 'U.S. Interior

Department's phosphate content figures for Amway products are not correct!', an

advertisement by the Amway Corporation in The Ann Arbor News, 11 October

1970, 44.

22Begeman, 'Psychological Warfare: A & P Brand' (1949) 121 New Republic 11;

Byoir, op. cit. 17.

On suppressio veri, suggestio falsi, and other ploys of the propagandist see Christen-

son and McWilliams, Voice of the People 331 ff.

23 See n. 19 and n. 20 supra.

21 Ross, op. cit. 106. For earlier examples see Truman, The Governmental Process

233-4.

Australia may have an equivalent of the 'Tobacco Industry Research Committee'.

See Playford, 'Smoke on the Campus', Nation, 21 February 1970, 6.
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Labour Party proposal to nationalize sugar-refining is notable.^^ In

Australia the field of public relations is a relatively new one, but there

have been a number of campaigns. The most conspicuous has been that

conducted by Marrickville Margarine.-*' A less conspicuous example is the

recent attempt of the Motor, Marine and General Insurance Company
to overcome reports of defective car repairs under insurance claims by

means of numerous television advertisements to the effect that the

company should be judged upon its low insurance premiums and good

overall record.-'^

Public relations campaigns of the type described above have not always

been successful. However, the successes, and the enthusiasm and self-

interest of those who profess public relations, indicate that counter-

publicity will be likely in the event of severe publicity sanctions.^^ Cer-

tainly, there is much scope for counter-publicity. D could claim that its

conviction will cause a result unfavourable to the general public. An
example is provided by Byoir's advertisements that anti-trust action against

the A, & P. chain stores would result in increased food prices. D may
choose instead to stress its past achievements and its value to society. In

some cases the claim could be made that D's conviction should not be

taken seriously because of questions of strict responsibility, or because

defects in its products have now been remedied. D might also decide to

blame guilty or even innocent employees, or to allege discriminatory

prosecution.

(b) Methods of Persuasion

Corporate offenders enjoy considerable advantages in any publicity

contest conducted before the general public, since the methods of per-

suasion available are more effective than those which are likely to be used

by the court or other agency which imposes a publicity sanction. An

2o Wilson, 'Techniques of Pressure — Anti-Nationalization Propaganda in Britain'

(1957), 15 Public Opinion Quarterly 225. See also Stewart, British Pressure Groups
110, where it is mentioned that the Post Office rebuked the Road Haulage Association
for using anti-nationalization slogans on its mail.

26 See the report in (1966) 3 Public Relations Australia, No. 6, 3. Numerous
advertisements were placed in newspapers throughout Australia, particularly during
September 1966, and materials were circulated by mail to a more limited public.

-"^ In Adelaide numerous advertisements appeared in May and June 1970 on
Channel 10.

For further examples see Walker, Communicators 219, 352; Sydney Morning
Herald, 1 September 1962, 6 (Rothmans). During the pilots' strike in late 1966
Qantas used large newspaper advertisements to tell its story. These advertisements
appeared between 1 8 November and 22 December.

28 Where the publicity sanctions are not severe, it is unlikely that counter-publicity
would be used. In one instance in the U.S.A. D refrained from using counter-publicity
when it was ascertained by survey that the vast majority of the public did not know
of the adverse publicity to which D had been subjected. Letter to author dated 16
March 1970 from Patricia A. O'Neill, Director of Communications, Opinion Research
Corporation. See also Burton, Corporate Public Relations 58. Furthermore, some
corporations will be reluctant to encourage an attitude of 'where there's smoke there's
fire', or to otherwise increase the amount of attention paid to the adverse publicity.
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initial advantage is that D can stress that its products or services should
be bought or that it should still be held in high esteem, and thus no
significant behaviour or attitude change is demanded.^^

A second and more important advantage is that D will be able to rely

upon simple emotive slogans or phrases which would be rejected for use

by official agencies on the grounds of distortion or vulgarity.^" This is

evident from the methods of Carl Byoir. The point is also well demon-
strated by the following description of propaganda methods in D. B.

Truman's work, The Governmental Process:

The propagandist dealing with a complicated or subtle matter may
simplify it in a few phrases or a slogan, so that a layman will grasp the

point and feel that he is master of the subject. This technique commonly
occurs in group propaganda concerning the complex fields of public

finance and government regulation of industry. The subtleties of both

these fields were dramatically simplified in the slogan 'What Helps Business

Helps You' widely used by the Chamber of Commerce and other groups

in the 1930s. Similar complexities are buried by the leftist slogan

'Production for Use and Not for Profit'.^^

Truman also refers to the following captivating approach used by private

electric corporations in their struggle against government utilities. Adver-

tisements depicted umpires participating in a game of football, the referee

carrying the ball and a field umpire blocking a player. The captain

appealed to the 'rules of the game' and to 'fair play' by using the

following wording: 'You wouldn't stand for that sort of thmg on a

football field—but it happens every day in the electric fight and power

business. Government not only regulates the electric power companies

—

but is in competition with them at the same time.'^^

The methods described by Truman, and those used by Byoir, are too

extreme for use by official agencies.^^ But even if they were used, the

simple phrases and slogans could easily be matched. A competition

between phrases and slogans is likely to leave public opinion confused,

particularly if the subject matter of D's offence is complicated or where

it is otherwise difficult to ascertain which side is telling the truth.^*

Unlike the usual position where false claims are made about a product

in commercial advertising, there would be no consumer provmg ground

for misleading counter-publicity.

2^ See text to n. 2 and n. 4 supra.
^ On distortion see text to n. 13 supra.
31 Truman, op. cit. 227-8.

32/fe/W. 232. See also Lane, op. cit. 174; Ross, op. cit. 269-70; Golby, 'The Use of

Metaphor in Persuasion' (1966) 7 Advertising Quarterly 41.

33 For a discussion of the advantages possessed by private interest groups in matters

of publicity see Childs, Public Opinion 248.

34Cutlipp and Center, op. cit. 483; Kelley, Professional Public Relations and

Political Power 17>1. The situation described occurred recently in South Australia

during the Chowilla and Dartmouth dam debate. See also Truman, op. cit. 245-6.
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Apart from the above advantages D would also have the opportunity

of increasing the effectiveness of its counter-publicity by using favour-

able publicity in advance of any publicity sanctions. Propaganda is most
effective when it encounters no counter-propaganda or specific knowledge

of the subject.^'^ A skilful campaign based upon existing psychological

studies could build up considerable resistance to later publicity sanctions.^^

The methods of persuasion available to D in using counter-publicity

therefore seem likely to obstruct the impact of publicity sanctions. What
restraints are possible or desirable? A code of ethics for the public

relations profession may help to prevent the abuses found in many of

Byoir's campaigns,^^ but inevitably such a code would be breached and

might not even apply to those corporations which employ their own public

relations personnel. The present restraints imposed by the law of contempt

and the tort of defamation could easily be skirted.^^ For example, there

would not be a contempt if D conducted an extensive campaign when
proceedings are not yet pending,^^ and even when proceedings are pending

it would seem lawful for D to continue its commercial advertising and

to advertise its achievements and value to society, particularly if such

advertising had been in use previously. Furthermore, the fountain of

justice would scarcely be poisoned if D were to argue publicly at any

stage that the relevant legislation is unsound or should be amended, or

that the basis of corporate criminal responsibility or strict responsibility is

unsound,^"

35 Burton, op. cit. 95; Truman, op. cit. 240; 'Corporate Images: Are They Real?'

(1961) 277 Printers Ink 80 {re G. E. and the electrical equipment conspiracy); Note,
'Controlling Press and Radio Influence on Trials' (1950) 63 Harvard Law Review
840, 843. See also n. 93 supra.

36 See Steiner and Fishbein (eds), Current Studies in Social Psychology 167, 186;
Hovland, op. cit. 1097. Note that D would have the advantage of the time between
conviction and the time by which an appeal must be made. See e.g. Food and Drugs
Act 1910 (Tas.), s. 58. Further advantages are the greater opportunities available to
D to use repetition and an appeal to herd instinct. For recent examples of advance
counter-publicity see the description of the environmental control advertisements of
the major U.S. oil companies

—

Time, 17 August 1970, 62; and the account of

Valley Milk's activities in 'Milk', a Victorian Milk Board advertisement in the

Melbourne Age, 8 July 1970, 6.

37 See Cutlipp and Center, op. cit. 484 ff'.

3S However, consider the possibility of D being placed under a bond.

^^ James v. Robinson (1963) 37 A.L.J.R. 151. But see Smith and Hogan, Criminal
Law (2nded.) 526-7.

*o Is any prejudice created by D's counter-publicity as serious as that which is

adverse to D, or, in civil cases, which operates to the possible disadvantage of another
party? Further, most corporate off'ences are not tried before juries. See Vine Products
Ltd V. MacKenzie & Co., Ltd [1965] 3 All E.R. 58; but remember Re Truth and
Sportsman L/rf (1961) 61 S.R. (N.S.W.) 484.

As regards scandalizing the court, consider the limitations upon this form of
contempt expressed in Fletcher (1935) 52 C.L.R. 248; Brett [1950] V.L.R. 226; and
R. V. Commissioner of Police of the Metropolis, ex p. Blackburn [1968] 2 All E.R.
319.

See generally Smith and Hogan, Criminal Law (2nd ed.) 524 ff; and Cowen, 'Some
Observations on the Law of Criminal Contempt' (1965) 7 University of Western
Australia Law Review 1.
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There remains the possibihty of using a publicity sanction which is

designed to prevent the use of counter-publicity, or enacting a provision

which actually bans counter-publicity, at least in its more exaggerated or

distorted forms. A ban upon advertising would by its very nature restrict

the use of counter-publicity. D would not be able to increase its level of

commercial advertising in order to counter the loss of sales resulting from

the advertising ban, and even institutional advertising would probably fall

within the scope of the ban. But should D be stopped from criticising

the regulatory measures by which it has been ensnared, or the basis of

corporate or strict criminal responsibility? The same question arises where

the desirability of legislation aimed directly at banning the use of counter-

publicity is mooted.

Attempts to keep the flow of publicity pure and clean by bannmg
criticism are probably unacceptable. The forum of ideas loses too many
speakers.^^ Yet it may be argued that if it is possible to control false

and misleading commercial advertising or to ban advertising for the

purpose of imposing a publicity sanction, it is also possible to control the

use of counter-publicity. A strong reply to this argument has been made

in the U.S.A. Under the First Amendment the 'right to be wrong' exists

in respect of 'pubhc issues' but does not extend to commercial adver-

tising.^- Public issues are to be kept open to debate and therefore all

comments, even from 'third party' organisations formed to disguise the

source of the comment, are permissible.*^ Commercial advertisements relate

to products rather than ideas, and the importance of debate is very much

less. The line between products and ideas may be very difficult to draw

in some cases,^ but if anything this is a reason for not introducing restric-

tions upon the use of counter-publicity. It should be noted that a

distinction between products and ideas would need to be made if a publicity

sanction takes the form of a ban upon advertising—the ban should not

extend to discussion of ideas.

(c) Publicity Sanctions, The Fine, and Counter-Publicity

Where D utilises counter-publicity it incurs costs. These costs may

take the form of either expenditure for a publicity campaign itself, or

for improvements in personnel and equipment in order to provide a

basis for counter-publicity. Thus where a publicity sanction provokes the

41 Comment, 'Developments in the Law — Deceptive Advertising' (1967) 80

Harvard Law Review 1005, 1027-38. However, see Frankfurter and Greene, The
Labor Injunction 104; Lerner, Ideas are Weapons ll-l; Lucas, The Principles of

Politics 308-11; Riesman, 'Democracy and Defamation' (1942) 42 Columbia Law
Review 121, 775 and 1282, 1318; and BreU, 'Free Speech, Supreme Court Style'

(1968) 46 Texas Law Review 668.
42 See Comment, op. cit. 1029-30. For a further discussion see Emerson, The

System of Freedom of Expression 414-1.

"^^Noerr Motor Freight, Inc. v. Eastern R.R. Presidents Conference (1960) 362

U.S. 947. See also Note, 'Appeals to the Electorate by Private Businesses: Injury to

Competitors and the Right to Petition' (1960) 70 Yale Law Journal 135, 148-50.

« See Comment, op. cit. 1028, 1029 and 1038.
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use of counter-publicity, D will suffer a monetary loss which may be

equivalent to or even greater than that which would eventuate from a

fine.*^ This effect of counter-publicity may mean that a publicity sanction

which is imposed originally for the purpose of lowering prestige or

inducing government intervention, may develop into a sanction which

produces substantially only a monetary loss. The implications of this

result are important. For reasons given earlier, it may be desirable not

to use publicity for the purpose of inflicting a monetary loss. Yet if

lowering corporate prestige or other purposes are pursued, the pursuit

may be in vain. Since counter-publicity is initiated solely by D and is

not subject to any significant restraints, the ultimate purpose of the

publicity sanction will lie beyond the control of the court or other

sanctioning agency.

There is however an important difference between the effect of a fine

and the effect of counter-publicity. Where D is fined it has incurred a

monetary loss which is irretrievable,'^*^ and any measures taken by D to

reduce the chance of future violations will mean an additional monetary

loss. Where D is exposed to a publicity sanction instead of a fine, a

monetary loss incurred in reducing the chance of future violations will

not necessarily constitute an additional loss. If D makes use of remedial

measures for the purpose of counter-publicity virtue will in fact be

rewarded and not penalized as in the situation where D has been fined.

A vision of the blue eagle appears. This feature of counter-publicity is

taken up again in the concluding section of this article.*"^

6. UNCERTAINTY, FISCAL LOSS, AND GENERAL
DISADVANTAGES

The foregoing two sections have shown that publicity sanctions are

handicapped by problems of persuasion and by the availability of counter-

publicity. Publicity sanctions are also subject to a number of other

disadvantages, and these are now discussed under the headings of

uncertainty, fiscal loss, and general disadvantages.

(a) Uncertainty

A sanction which is implemented by means of publicity clearly is a

sanction which is indefinite in impact. Unlike the fine, no certain penalty

is imposed at the time of the conviction; sentence is determined later by

*5 The costs of counter-publicity, however, may constitute a tax deduction, but see
Note, 'Public Policy and Federal Income Tax Deductions' (1951) 51 Columbia Law
Review 752; Note ' "Ordinary and Necessary Legal Expenses", The Federal Tax
and State Criminal Law', (1958) 25 University of Chicago Law Review 513; Note,
'Deductibility of Business Expenses and the Frustration of Public Policy' (1952) 38
Virginia Law Review 77 L

*6 Except to the extent that D can pass fines on to consumers.
*'^ On this desirable aspect of counter-publicity see Bowring (ed.), op. cit. 464;

Ross, op. cit. iv. 22-3, 57-8 and 268.
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the capricious jury of public or governmental opinion. Furthermore, the

sentence may be varied by D's use of counter-publicity. Consequently

control of the quantum of a publicity sanction is removed from the hands

of a court, and legislative upper and lower limits upon quantum are difficult

to set. In these respects, the fine is much the superior sanction.

PubUcity sanctions are also uncertain because their impact will often

vary according to the characteristics and circumstances of particular

offenders. Some corporations will fear loss of corporate prestige more

than others.*^ On one hand a corporation may be made particularly

sensitive to loss of prestige by the persuasion of its own public relations

departments. On the other hand the view may be held that no publicity

is bad publicity or, in respect of monetary loss, some corporations will

stand to lose more from a publicity sanction than others. For example,

D's products may be branded and therefore attract more notice than

anonymous products such as nuts and bolts. D would be more fortunate

where its products bear names similar to those used by competitors. Con-

fusion would be particularly likely in the case of a name which has passed

into the public domain as the generic term for a product,^® or where a

product name has been imitated. We might refrain from buying Bio-A

when the object of our disaffection should be Bio-B.

The factors described above will be difficult to ascertain with precision

and, if precision be attempted, the complexity of sentencing is increased

considerably. By contrast, the fine is much more certain. Although the

impact of a fine may vary according to wealth, or be reduced where D
compensates by increasing the price of its products, it is at least compara-

tively easy to take possible variations into consideration. In order to

balance variations in wealth, fines could be based upon a percentage of

D's average annual turnover for the past four or five years.^° The

passing of fines on to consumers could be discouraged by an approach

which requires the payment of a provisional fine, the final amount to be

determined according to a percentage of D's annual turnover for say two

years after conviction.^^ Publicity sanctions do not offer similar oppor-

tunities for achieving an even impact.

The uncertain impact of publicity sanctions is of further significance

in respect of general deterrence. General deterrence reputedly works best

when the punishment inflicted upon offenders is evident to those who are

to be deterred. Secret punishment is wasted. In the case of publicity

*8 There is a good discussion in Rourke, 'Law Enforcement Through Publicity'

(1957) 24 University of Chicago Law Review 225, 240-2.
'^^ E.g. jello, cellophane, alfoil, electrolux. Drugs create the same difficulty. See

; Comment, 'Developments in the Law — Deceptive Advertising', op. cit. 1104-5.

! Consider also co-operative trademarks as in the case of 'Sunkist' orange juice and

'Homestyle' bread (New Zealand).
50 See Davids, op. cit. and Dershowitz, op. cit.

51 Turnover rather than profits because profit levels are more readily manipulated.
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sanctions the only portion of the punishment clearly evident is the

publicity which is used to initiate the adverse reaction, and this is not

even apparent where D suffers an advertising ban.^^ x^g actual impact

of publicity sanctions will often be unknown. Corporate prestige is a

subtle asset susceptible to only the most inexact measurement, and

adverse reaction to D's products or governmental intervention frequently

will be viewed as the result of forces other than the publicity sanction

imposed upon D.'^^ The fine, of course, provides a much less equivocal

method of indicating the loss suffered. However publicity sanctions are

superior to the fine where, as a result of the unknown impact, prospective

offenders overestimate the loss which D has suffered. Secret punishment

is not necessarily wasted.^*

(b) Fiscal Loss

Publicity sanctions, unlike the fine, suffer from the disadvantage that

they do not generate funds for official purposes.^^ Consequently, the

enforcement effort, which itself is vital to deterrence, may suffer. Further-

more, there would not be created any fund from which the victims

of D's offence can be compensated.^^ Providing such a fund is an important

possible function of the fine, particularly in the context of consumer

protection where civil remedies available to individual consumers often

are inadequate.

(c) General Disadvantages

Publicity sanctions, depending upon their form, are subject to a number

of more general disadvantages. Adverse publicity directed to the public

at large may be distasteful or produce anxieties.^^ D's competitors might

capitalize upon D's misfortune in their advertising and thereby derive an

unfair advantage. ^^ Adverse publicity against D may also affect innocent

^2 Unless, of course, D complains publicly about the sanction, or the conviction and
penalty are reported by the news media.

^3 Cf. Wilson, op. cit.

54 Rourke, op. cit. 225-38.
55 A point which would have disturbed Thurman Arnold. See Grunewald and Fass,

op. cit. 11; 'Congressional approval of the antitrust programme was in large measure
due to the tremendous publicity resulting from the indictments—plus Arnold's
unabashed demonstration that for every dollar appropriated to the [antitrust division],

two or three dollars flowed into the Treasury in fines received from indicted

defendants'.
56 This is stressed by Dershowitz, op. cit.

57 Lauterbach, Men, Motives and Money (2nd ed.) 84; Comment, 'Developments
in the Law—Deceptive Advertising', op. cit. 1013-6.

58 Roosevelt, op. cit. 236-7; Lemov, op. cit. 79; Gaguine, 'The Federal Alcohol
Administration' (1939) 7 George Washington Law Review 844, 864-5. However,
'one bad apple' may affect competitors too.

Borden, Advertising Management (rev. ed.) 162; Riley (ed.). The Corporation and
its Publics 47. See also Note, 'Legal Responsibility for Extra-Legal Censure' (1962)
62 Columbia Law Review 475.
The possibility of competitors taking advantage of D's misfortune also exists where

D has only been fined, but the adverse publicity must first be generated by the com-
petitors: they cannot simply refer to an official publication which calls for public
reaction.
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dealers and distributors, and even innocent competitors. For example,

Bio-B may be confused with Bio-A and Bio-C, in which event a large

number of innocent parties, including competitors and their dealers and

distributors, could easily be injured. Further disadvantages arise from the

chance that newspapers and other media may refuse to publish the

required notices or statements,^" from the risk that the use of illegal

methods will be encouraged as a result of making those methods known,^°

and, in the case of publicity sanctions aimed at 'innocent' products, from

the possible need to discourage consumers from buying items which may
be sound and perhaps even superior to those offered by competitors.*^

7. EVALUATION

Publicity Sanctions and Deterrence

(i) TOWARDS A 'limited PUBLICITY SANCTION'

Do publicity sanctions have an important role to play in respect of

deterrence? The usual answer is no. The treatment of this topic in

Leigh's recent work, The Criminal Liability of Corporations in English

Law, reflects the conventional pessimism. After citing several examples

of formal publicity sanctions Leigh states that

[this type of sanction] has become less useful in the light of more wide-

spread business operations, and perhaps, the increased size of newspapers.

A very real problem lies in bringing home the fact of conviction to the

public in the context of a dynamic rather than a relatively static com-

munity . . .

As a general proposition, publicity, and the stigma of conviction are likely

to prove useful with respect to regulatory legislation, the purpose of

which is to ensure adherence to proper standards, particularly with

respect to foodstuffs, drugs, and other articles of consumption. Otherwise

it is likely to go unnoticed. Yet to be effective, the stigma would have

to be such that the corporation's clientele were much less ready to deal

with it.^-

In support of Leigh's position there must be added the problems of

persuasion which arise where publicity sanctions are used,*^^ the possible

use of counter-publicity,^ and the catalogue of disadvantages set out in

the preceding section.

59 Compulsory publication would be necessary as in present and past publicity

sanctions. On the prospect of a government newspaper or publication see Berelson

and Janowitz, Public Opinion and Communication (2nd ed.) 226-7; Mayer, The

Press in Australia 251-2.

CO Chamberlain, Dowling and Hays, The Judicial Function in Federal Administra-

tive Agencies 138-9; Clinard, op. cit. 85; Hawkins, op. cit. 559, n. 35.

^ In the case of a ban on advertising, would D be able to advertise a reduction

in the price of consumer goods?
62 Leigh, op. cit. 159-60.

63 See text, section 4.

64 See text, section 5.
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At first glance the case against the use of publicity sanctions seems

strong, except in respect of a limited range of situations. However this

impression is probably false. An initial point is that an advertising ban

could be used to inflict a substantial monetary loss, and since the problem

of attracting public attention does not arise, the range of products which

could be affected may easily extend much beyond foodstuffs, drugs, and

other articles of consumption.^^ There are also forms of government

intervention which produce monetary loss and which may be activated

without widespread publication. An example is black-listing in respect

of government contracts.'^''

A point of much greater importance is that Leigh's position is based

upon the express assumption that the sole purpose of a publicity sanction

is to inflict a monetary loss. Yet, as has been stated earlier, there is

httle need to use publicity for a purpose which can readily be achieved

by using a fine. Instead, advantage should be taken of deterrent effects

which are possessed by publicity but not by the fine. Publicity sanctions

therefore should be aimed at lowering prestige or at inducing those forms

of government intervention which are feared for reasons other than

monetary loss.^^ Now if publicity is to be used only for these purposes

there are two consequences of note. First, a publicity sanction, whether

in the form of adverse publicity or an advertising ban, should not be

used to inflict monetary loss even in the case of foodstuffs, drugs and

other articles of consumption. However, monetary loss will be inevitable

if it is necessary to warn consumers of defects, and this loss should be

taken into account in assessing the quantum of any fine to be imposed.

Secondly, if publicity is used to lower prestige or to induce government

intervention it is much less obvious that widespread publication and

attention is required. A much more limited class than the general public

would probably suffice. Government intervention may need no more than

transmitting information to a particular department.*^^ Sufficient loss of

prestige may well be inflicted by publicity directed only to business

executives and 'opinion leaders' at relatively high levels in the social

structure .^^

^^ There are, however, a number of disadvantages associated with the use of an
advertising ban. See text, section 3(b), section 4(c), section 5(b), but consider text,

section 4(a) and (b).

66 See text, section 2.

67 See text, section 2.

68 This could be the case in respect of increased enforcement.
69 On 'opinion leaders' see Katz, 'The Two-Step Flow of Communication: An

Up-to-date Report on an Hypothesis', in Proshansky and Seidenberg (eds.), Basic
Studies in Social Psychology 196. 'Opinion leaders' exist at all levels in the social
structure and are not much above followers in their level of interest. It is clear
from the tdxt that I have in mind a limited range of 'opinion leaders' and
followers.
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For convenience of discussion a publicity sanction aimed at a limited

class and used for the purpose of lowering prestige or inducing govern-

ment intervention'^^ may be labelled a 'limited publicity sanction'.'^

(ii) LIMITED PUBLICITY SANCTIONS, PROBLEMS OF PERSUASION, AND
COUNTER-PUBLICITY

If publicity is directed at a well-informed group then problems of

persuasion are less likely to arise and counter-publicity will be more
limited in effect. For example, business executives and 'opinion leaders'

are less likely to be confused by entity responsibility and complicated

offences than the general public. Emotive and distorted counter-publicity

of the type used by Carl Byoir and described by D. B. Truman will

encounter greater resistance from the well-educated and well-informed.

Such an audience is likely to be more interested than the general public

in learning whether D has remedied the cause of its offence, although it

may be necessary to indicate that remedial measures are important. If

D is forced to apply remedial measures in order to found a counter-

pubUcity campaign clearly the publicity sanction imposed has been far

from futile."- Nonetheless, it cannot be suggested that the difficulties

presented by problems of persuasion and counter-publicity will simply

disappear. It should be realised that many business executives may be

united in opposition to some offences, in which event publicity would be

more fruitfully directed to 'opinion leaders' or politicians. Moreover,

some types of regulatory measures may be so compUcated or esoteric as

to receive the attention of only those with highly specialized interests.

(iii) DISADVANTAGES OF A LIMITED PUBLICITY SANCTION

What disadvantages arise if a limited publicity sanction is used? Are

not all publicity sanctions uncertain in impact, and subject to a number

of general disadvantages? Do publicity sanctions generate funds for

enforcement or for distribution to injured victims?^^

The principal difficulty is uncertainty. All publicity sanctions are

' indefinite in impact, a characteristic which removes accuracy from

sentencing and which may lead prospective offenders to underestimate the

law's force. There seems no way in which to overcome this problem, but

it is minimized if a fine is used to inflict a definite monetary loss and

publicity is reserved for the special additional effects of lowering prestige

70 Monetary loss can also be induced by publicity of limited range, particularly in

the case of governmental intervention.
"1 Professor Schwartz, supra, has indicated to me that the National Commission

on Reform of Federal Criminal Laws would reject any suggestion that publicity

sanctions be limited expressly in a statute to opinion leaders or other limited classes.

Such limits should, in his view, be left to the discretion of the sentencing agency.

''^See text, section 5(c).
73 See text, section 5(b).
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and inducing government intervention.'^* It should also be remembered

that, where prospective offenders overestimate the punitive effect of a

publicity sanction miposed upon D, uncertainty will be an advantage.

The problem of fiscal loss is more easily overcome. If D is subjected

to both a fine and a limited publicity sanction funds will be generated for

enforcement and other purposes although presumably a fine imposed in

conjunction with a publicity sanction would produce less money than a

fine imposed alone. But what general disadvantages exist where a limited
j

publicity sanction is used? Several spring to mind. Illegal methods may be

publicised and thereby become more widespread.'^^ Compulsory publication

of notices and statements is unlikely to be viewed favourably by the news

media or private pubhshers except possibly m times of national emergency.

Competitors may gam an unfair windfall by making use of D's misfortune

in their own commercial advertising.'^*^ Indeed, a limited publicity sanction

seems subject to all the general disadvantages which are possible in the

case of a publicity sanction aimed at inflicting monetary loss,'^^ except

that 'innocent' products are much less likely to suffer. For example,

D's good product Bio-B is more likely to enjoy continued high sales if,

instead of a request to stop buying Bio-B, we are asked only to have less

regard for D because it has violated employee safety laws in one of its

factories."^^
|

(iv) LIMITED PUBLICITY SANCTIONS AND SUPPLEMENTARY PURPOSES''^

Will a hmited pubhcity sanction achieve the supplementary purposes of

warning, educating or moralizing, and notifying prospective offenders of

the penalties imposed upon D? Notification to prospective offenders would

result from publicity directed to business executives, but warnmg and

educating or moralizing would create more difficulty. A warning to the

general public would not necessarily be provided by publicity directed at

business executives and 'opinion leaders', and educating and moralizing

might also be confined to a limited front. Where a warning should be

given to the general public usually it will be necessary to use a special
|

form of publicity distinct from the publicity sanction itself.^^ However,

special forms of publicity may be uimecessary to achieve a desirable

level of educating or moralizing. Adequate enforcement of regulatory

measures may not require extensive popular support.^^ A sufficient level

^4 However, if a fine is imposed will this distract attention from the requirement
that we must think less of D? See Bowring (ed.), op. cit. 460-1.

^5 See text to n. 60, supra.
^6 See text to n. 58, supra.
^7 See text, section 5(c).
'^^ D's products are more likely to be affected if those products carry the corporate

name, as where D is the 'Bio Corporation'.
"^9 See text, section 2.
80 See text, section 3(d)(ii).
81 Ball and Friedman, op. cit.
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of educating and moralizing might well result from publicity directed to

business executives who are after all the persons in the best position to

prevent corporate offences. If it is desirable to describe novel or com-

plicated regulatory measures to the general public, the simplified and

distorted explanations necessary are best contained in a programme of

education rather than in a sanction which relates to a particular offender.^^

(v) THE FORM OF A LIMITED PUBLICITY SANCTION

If a publicity sanction is to be aimed at business executives and

'opinion leaders' what form should be adopted? Newspapers, including

the Financial Review or the Wall Street Journal would be suitable,^^ and

use could also be made of magazines and trade journals. There are a

large number of media suitable for widespread dissemination at the level

desired for a limited publicity sanction. Publication would be at D's

expense, and would need to be compulsory.^ The notices or statements to

be published could be prepared by the court or other sanctioning agency

and should contain a reasonably full account of D's offence and the

aims of the legislation involved. It should be made clear that a loss of

respect for D is appropriate, and any request, express or implied, that D's

products not be bought should be avoided since the infliction of a

monetary loss is not desired. For the purpose of channelling possible

counter-publicity in a desirable direction D's plans for preventing a

repetition of its offence should be indicated, or if D has made no plans,

the importance of remedial measures should be stated.^^

These suggestions are not free from difficulty. First, as has been

mentioned earlier, compulsory publication will not be viewed favourably

by private media interests. This problem is avoided only by using a

government publication, a possibility considered below. Second, care

would be needed to avoid lowering the courts too far into the public

arena. In order to avoid the impression of direct involvement in matters

of public debate, it would seem desirable for some body other than the

court of conviction to compose and pubhcize the requisite notices and

statements. What appears to be required is an official and more proper

version of Byoir's 'third-party' technique.^^ A number of possible agen-

cies might be used for this purpose, and the court could retain substantial

control of sentencing if final approval of the notice to be published were

necessary.

82 See text, section 4(d).
83 Note that a newspaper account may arouse interest in more specialised treat-

ments of the topic. See Berelson and Janowitz, Public Opinion and Communication
354-5. On the effect of newspapers on 'opinion leaders' see Katz, op. cit. 206-7.

^ See the examples given in section 1

.

85 See text, section 5(c).

86 See text, section 5(a).

57-868 O - 72 - pt. 3 - B - 25
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Should government gazettes be used either in place of newspapers and

the other media above, or as a supplementary medium? Gazettes possess

several advantages. Questions of refusal to publish do not arise and

information is readily recorded for use by government departments and

by politicians. The recording of information for official purposes could

extend to a description of the measures taken or planned by D to prevent

any repetition of its offence, provided that an attempt is made by the

court or other sanctioning agency to set this information out in its judg-

ment. ^^ By these means the official record would be more useful and,

as a result of the greater risk of government intervention, there is the

hypothesis that deterrence will be increased, A further advantage of the

gazettes is that they allow the courts to remain at a discreet distance from

the forum of public debate, assuming that the notice or statement is so

worded that it appears as a comment from a government source rather

than as a judicial utterance. The principal disadvantage of a government

gazette is of course that it is a barren journal not commonly read by

business executives or a wide range of 'opinion leaders'. It provides

a useful medium for reaching official agencies and politicians, but a

limited publicity sanction also requires publicity in newspapers and other

media.

Is there some superior medium which alone will enable sufficient

publicity to be directed toward business executives, 'opinion leaders', and

official persons? No such medium appears to exist at present but, apart

from the possibility of a government newspaper,^ inspiration could be

taken from a proposal of Patrick Colquhoun in the early nineteenth century.

Colquhoun suggested that a Police Gazette be instituted for the purpose

of assisting the detection of crime and for disseminating moral principles.^^

This gazette was to contain, inter alia, details of crimes committed,

descriptions of stolen articles, rewards offered, accounts of the life and

fate of notorious criminals, short abstracts of chosen statutes with com-

mentaries indicating the advantages of observance and describing the

penalties attaching to violation, and short essays of a moralizing nature.

Colquhoun's idea might be adapted for the purpose of combatting

corporate crime in the twentieth century. Why not a 'Corporation

Gazette' published by an official agency and which contains descriptions

of corporate offences, penalties imposed, and the aims of the legislation

involved? This gazette could also perform the task, so often neglected

in the past, of publicizing new regulatory measures and suggesting methods

of preventing the commission of offences within the corporate structure.

87 See text, section 3(c).
88 See n. 59.

89 Radzinowicz, A History of English Criminal Law iii. 296-8. Colquhoun also
advocated that appropriate themes be made available to ballad singers for propa-
gation, ibid. 275.
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The journal could be funded by compulsory subscriptions from corpora-

tions and their directors and executives, and could either be sold or distri-

buted free of charge to government departments, poUticians, newspaper

editors, members of the university community, and other persons who are

interested. In order to compete for attention with newspapers and other

private publications an imaginative editor might well incorporate many
items of interest particularly to the business community.^" The possibilities

include information upon exporting, overseas investment, taxation problems,

developments in the law relating to certain fields such as restrictive trade

practices, and many government contracts and tenders might profitably

be advertised in a 'Corporation Gazette' as well as in a government

gazette.^^

8. CONCLUSION

Pubhcity sanctions which are directed at lowering prestige or inducing

governmental intervention rather than inflicting a monetary loss have

deterrent effects which are not shared by conviction and fine alone.

Because publicity sanctions of this nature do not require widespread

public reaction but depend more upon the reactions of business executives,

oflBcial persons, and 'opinion leaders', the conventional pessimism sur-

rounding their use is probably unjustified. There is no need to persuade

the general public that D's products should not be purchased, and indeed

such an approach would be undesirable given that the fine is a much

more certain and ready method of inflicting a monetary loss. Moreover the

problems of persuasion and the chances for counter-publicity which

arise in the case of publicity sanctions directed at the general pubUc are

of much less significance in the case of a limited publicity sanction.

If a limited pubhcity sanction is to be used there are a number of

requirements. The media should be newspapers, magazines, government

gazettes, and possibly a special 'Corporation Gazette'. The restrictions

upon media which exist in many present publicity sanctions would be

inappropriate.^- The content of pubhcity notices should stress D's wrong-

doing and wherever possible should avoid the impression that D's pro-

ducts are unfit to buy,^^ An instruction 'Do not buy' would be fitting

only where it is considered necessary to warn consumers of defects. The

notices should also indicate whether D has taken, or plans to take,

remedial measures. Finally, a limited publicity sanction should be used

in conjunction with the fine. A fine will impose a certain monetary loss,

^ Note that newspapers could still be used to arouse interest in the more specialized

reports to be found in the Corporation Gazette. See n. 83, supra.
91 A good cartoonist would help. See the excellent cartoon on the electrical equip-

ment cases by Herblock of the Washington Post, reproduced in Kefauver, In a Few
Hands 82.

92 Pa:;t and present publicity sanctions have been limited as to media. See text,

section 1.

93 See text, section 2, section 3(a).
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and this impact, together with the impact of the publicity sanction itself,^*

will be brought to the attention of prospective offenders in the business

community.

But are not pubHcity sanctions articles of faith? If a limited publicity

sanction is used will anybody be watching? Will this type of sanction in

fact produce a sufficiently potent deterrent threat to make the effort

worthwhile? Confident answers cannot be given. Publicity is not a black

and white art. Furthermore, where one stands will depend very largely

upon personal conceptions of the future shape of corporate criminal

responsibility.^^ Publicity sanctions will probably be regarded as pointless

by those who beUeve that entity responsibility is too indirect and diffused

and that emphasis should be placed upon devising better methods of

locating and prosecuting guilty individual officers and employees. For

those who dislike tinkering with the internal affairs of business corpora-

tions new methods of imposing individual responsibility or achieving

corporate reformation and rehabilitation wiU very often be anathema,

and publicity sanctions may be seen as a more palatable method of

decreasing the incidence of corporate crime.

There remains the position of those who favour a system of corporate

criminal responsibility wherein the aim of deterrence is replaced by that

of rehabiUtation or reformation. Will the advocates of a forward-looking

approach favour publicity sanctions? Glimpses of such an approach are

discernible in the treatment of publicity sanctions which has been given

here. Publicity may exert pressures which thrust in the direction of re-

formation or restructuring. These pressures exist where a publicity sanc-

tion is aimed at inducing certain forms of government intervention. For

example, the sanction may indicate the need for new industry-wide

safety standards, or for an official administrator to control D's affairs

pending the implementation of corrective measures. Another pressure

toward reformation exists where D finds it necessary to base a counter-

publicity campaign upon the fact that remedial action has been taken.^^

Clearly it is fortuitous whether publicity sanctions result in reformation

or rehabilitation. These consequences are merely uncertain by-products

of a deterrence-oriented approach. Yet fortuity and uncertainty may be

advantageous. The attempt at reformation or rehabilitation is much less

overt than in a direct forward-looking approach and is therefore less

likely to attract the cry that business corporations should be left alone.

9* See text to n. 69 supra.
95 See introduction.
^ But if a limited publicity sanction is used is counter-publicity likely? See n. 28

supra. My own guess is that in many cases counter-publicity would be used, particu-
larly where some form of government intervention is in the offing. The counter-pub-
licity, however, would be directed at a more limited public than in the case of a
widespnjad publicity sanction.
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In the long run would the facilitation of entry into a brave new world
of business regulation be seen as a more important function of publicity
sanctions than deterrence?
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University of California,
Hastings College of the Law,

San Francisco, Calif., March 20, 1912.

Mr. Robert H. Joost,

JJ.S. Senate,
Committee on the Judiciary,
Washington, D.C.

Dear Mr. Joost : Implicit in my letter of January 31 was the assurance of
other suggestions to follow. As the work on my casebook has now been com-
pleted, there is a momentary breathing spell.

One of the most disturbing aspects of the Model Penal Code is the seemingly
deliberate design to avoid true definitions. As mentioned in my article a true
definition of a screwdriver would be in some such form as this : A screwdriver
is a tool for driving or withdrawing screws by turning them. This includes the
three requisites of a true definition: (1) the term, (2) the genus, and (3) the
differentia. A definition following the plan of the Model Penal Code would be
in some such form as this : One who is driving or withdrawing a screw by
turning it, is using a screwdriver. This gives the idea in a general way but
does not tell what kind of thing a screwdriver is. The explanation for the
avoidance of true definitions was, in substance, that the more general approach
gives the judges more leeway in their development of the law. But there is

reason to question whether a criminal statute, which is purposely drafted to

give the judges leeway, is suflSciently specific to avoid the challenge of "void
for vagueness." In any event a criminal code should make use of true defini-

tions where this can easily be done.
It is important to emphasize the suggestion made in my memo to Senator

McClellan on June 22, 1971. Each section of a code should be accurate as it

stands. It is never satisfactory to say : "Of course the section does not really
mean what it says because it is modified by the provision of section so-and-so."
If necessary the reference to the modifying section should be expressly stated,
although frequently this will not be necessary.
The Code would gain much by inclusion of the ancient concept of malice,

carefully defined for each application. Combining these suggestions for Chapter
16, we might have the following

:

§ 1601. Homicide.

(1) Homicide is the killing of one human being by another.
(2) Criminal homicide is homicide committed without justification or excuse.
(3) The grade of criminal homicide is murder, manslaughter or negligent

homicide.
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§ 1602. Murder.

(1) Murder, a Class A felony, is criminal homicide committed with malice.
(2) Criminal homicide is committed with malice if, without mitigation,
(The following statement could be adapted from § 1601 of the Study

Draft
:

)

Abandonment of the very useful concept, malice, may be mentioned in
connection with section 1705, Criminal Mischief. The section obviously does not
mean what it says because willfully damaging property of another may be jus-
tified under Chapter 6. And if so, we have justifiable criminal mischief which
borders on absurdity. My suggestion would be along this line

:

§ 1705. Malicious Mischief.

(1) Malicious mischief is the malicious tampering with or damaging the
tangible property of another.

(2) Harm to the tangible property of another is malicious if it is done with-
out justification, excuse or mitigation and takes the form of:

(a) Willfully tampering so as to endanger person or property ;

(b) Willfully damaging; or

(c) Recklessly damaging by fire, explosives, or other dangerous means
listed in section 1704(1).

Sincerely yours,
RoLLiN M. Pebkins.

National Association of Manufactukers,
March 20, 1912.

Hon. John L. McClellan,
Chairman, Subcommittee on Criminal Laws and Procedures.

Dear Senator McClellan : On behalf of the National Association of Manu-
facturers, I am submitting, herewith, a statement regarding the final report of
the National Commission on Reform of Federal Criminal Laws now the sub-
ject of hearings and consideration by your Subcommittee.

It will be appreciated if this statement can be incorporated in the record of
your hearings and I trust the views expressed may prove useful to your Sub-
committee in its consideration of this important matter.

Respectfully submitted.
Lambert H. Miller,

Senior Vice President and General Counsel.
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STATEMENT OF THE
NATIONAL ASSOCIATION OF MANUFACTURERS

TO THE
SUBCOMMITTEE ON CRIMINAL LAWS AND PROCEDURES

OF THE
SENATE COMMITTEE ON THE JUDICIARY

ON THE
FINAL REPORT OF THE NATIONAL COMMISSION

ON REFORM OF FEDERAL CRIMINAL LAWS

MARCH 20, 1972

This statement is submitted on behalf of the National Association

of Manufacturers with respect to sections 402, 403, 1005, 1204, 1551, 1772,

3007 and 3502 of the Final Report of the National Commission on Reform of

Federal Criminal Laws, "Proposed New Federal Criminal Code (Title 18, United

States Code)" (hereinafter referred to as "the Report"). Although ex-

planations in the Report tend to minimize the effect of these provisions,

we submit that in some respects they constitute significant extensions of

the existing criminal law which we believe are both unwise and unwarranted

by experience to date.

We recognize the need for effective criminal sanctions for acts

in violation of federal law where corporations and organizations are involved,

and recognize that in some cases sanctions against both the organization and

individuals may be appropriate. However, we would point out that the pro-

visions contained in chapter 4 would apply to prosecutions under any Act of

Coiigress (except the Uniform Code of Military Justice, District of Columbia

Code and Canal Zone Code) whether defined in this Code or outside the Code

(§101(2)). The provisions would thus be potentially applicable to a wide

variety of subjects, including such diverse fields as antitrust, internal

revenue, labor relations, securities regulation, civil rights, consumer

rights and environmental protection. In many of these field different
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standards may be called for as to what conduct should subject a cor-

poration or an individual employee to penal sanctions. Existing statutes

reflect this distinction, in that for each offense Congress has defined

corporate and individual liability in a manner consistent with the nature

and severity of the offense and the goals to be achieved. The Reoort

would change this approach, applying in broad-brush fashion the same

definitions of accountability and liability to all statutory offenses.

The corporate and organizational liability sections (402, 403, 409)

are said to be merely "codification[s] of present case law with minor

variations" (see comment to §§402 and 403 of the Study Draft, p.31). How-

ever, it appears that the standards embodied in these sections have been

developed primarily in cases involving only a narrow range of offenses,

whereas the proposed standards would now be applicable to the full array of

common law offenses, as well as to all other statutory offenses involving

violations of business conduct. We strongly urge Congress to reject the

proposed standards or to sharply limit their applicability. In our judgment

the much studied and widely accepted approach of the Model Penal Code, which

restricts corporate criminal liability to a rather narrow range of cir-

cumstances outside those specifically provided for by other statutes should

not be departed from absent a clear showing of need and justification. Such

showing has not been made by the Commission in the Report.

We are also concerned by some of the provisions in the Report which

are wholly new to the criminal law. For example, the Report would make

default in supervision of corporate activities an offense (§403(4)). In

certain situations it is possible such a provision would be necessary.
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However, Congress should consider that question in the context of the

particular offense whenever the problem arises. Inclusion of this provision

in a statute of such broad potential application as the proposed Code is

a dangerous experiment of uncertain consequences. Another far-reaching

provision would empower a judge to deprive a person of his chosen profession

for up to five years as punishment for a business offense. These and others

will be discussed below. Again our view is not that these are undesirable

in e\/ery case but that they should not be authorized for any and all

criminal offenses.

Another principal difficulty we have with the Report is the lack

of specificity of many of the provisions. The proposed standards define

criminal liability. In criminal statutes it is imperative that the meaning

and scope be unmistakable. Unfortunately, standards which would apply to

any person "who controls the corporation or is responsibly involved in

forming its policy" or "a person responsible for supervising relevant

activities" are far too vague to give adequate guidance to those who might

be affected.

Many of our concerns go to the underlying philosophy of the

relevant sections of the Report, but we would also like to indicate some of

our specific objections to the wording of these provisions.

1. We strongly urge rejection of the alternative language offered

by the minority of the Commission for §402(1) (a). This alternative language

is shown in brackets below the language recommended by the majority of the

Commission as follows: A corporation may be convicted of: (a) any offense

committed by an agent of the corporation within the scope of his employment

on the basts of conduct authorized, requested or commanded, by any of tfie
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following or a combination of them: [(a) any offense committed in

furtherance of its affairs on the basis of conduct done, authorize, re-

quested, commanded, ratified or recklessly tolerated in violation of a

duty to maintain effective supervision of corporate affairs, by any of

the following or a combination of them: . . . .] (Emphasis added)

Punishing active behavior is one thing, but making passive conduct

such as "reckless toleration" an offense seems far removed. The majority

of the Commission rejected the bracketed language above, recognizing that

no reason exists for making the standards for corporate crime broader or

more vague than the standards for other crimes. The Comment to the section

makes this explicit as follows:

"Subsection (l)(a) in effect identifies the persons
in management whose complicity is required before the
corporation may be convicted of a felony. It is premised
on the view that vicarious liability of corporations
should be close to ordinary accomplice liability .

Evidentiary considerations peculiar to corporate conduct
should not lead to the adoption of substantially different
standards of substantive liability. When such persons are

involved, the offense must have been committed within the

scope of the agent's employment, rather than only in fur-
therance of the corporation's affairs, and actual complicity
of management is required, rather than ratification of the

agent's conduct or reckless toleration of the conduct in

violation of a duty to maintain effective supervision of

corporate affairs. The broader base for liability set
forth in the bracketed alternative reflects the view of

some members of the Commission that the criminal liability
of corporations poses issues quite different from ordinary

accomplice liability of individuals . The diffusion of

resDonsibilities necessitates more flexible attribution
of criminality to artificial entities not subject to grave

penalties like imprisonment." (Emphasis added)

We strongly suggest that the Commission's majority view is much

preferable to the minority view. The minority language would not furnish

"flexibility" but only vagueness and uncertainty of what conduct is
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prohibited and by whom. The minority has shown no reason for departing

in the area of corporate criminal standards from the well-established

principle that a criminal statute must inform the public as to what conduct

is proscribed. Standards such as "ratified" and "recklessly tolerated"

do not furnish this requisite notice.

2. One of the categories of individuals named in section 402

is "any person, whether or not an officer of the corporation who ... is

responsibly involved in forming its policy ." This is much too vague a

description to form the basis for a criminal sanction. Individuals and

organizations should be told exactly what (and whose) conduct is criminal.

The proposed definition provides no guidance and could be construed as

furnishing a basis for prosecuting a corporation as a result of actions of

individuals over whom the corporation has minimal control. For example, is

a lawyer who is retained by a corporation "responsibly involved in forming

its policy?" Is a banker who has extended credit to a corporation in an

amount several times the magnitude of its equity "responsibly involved" in

forming policy? If such persons were held to be within the scope of section

402(1 )(a)(iii), how could the corporation effectively police their actions?

These and similar questions should be resolved before enactment of section

402.

3. Section 402(1 )(c) provides that "a corporation may be con-

victed of any misdemeanor committed by an agent of corporation within the

scope of his employment." A corporation should not be made absolutely

liable for all misdemeanors committed by its agents unless there is a clear

need for such broad sanction, and such need has not been demonstrated. If

the provision is retained, at the wery least Congress should reduce the
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severtty of offenses for which the corporation can be absolutely liable

from a mtsdemeanor to an Infraction.

4. Section 402(2) precludes the defense by a corporation "that

an Individual upon whose conduct liability of the corporation for an offense

ts based has been acquitted, has not been prosecuted or convicted or has

been convicted of a different offense , or is Immune from prosecution, or is

otherwise not subject to justice." In our view, It would be unwise to

codify the peculiar judicial doctrine of a few federal circuits that acquittal

of the only individuals involved is no defense for the corporation. This rule

only encourages juries to compromise their verdicts when they are sympathetic

toward the individuals involved but want to find someone (or some organi-

zation) criminally liable.

5. We submit that a new section 402(3) should be added, providing

a defense to prosecution under sections 402(1) (a) or (b) if the corporation

proves by a preponderance of the evidence that the offense charged was not

caused by the failure to exercise due diligence on the part of the persons

Indicated in sections 402(l)(a)(i)-(iv). Such a defense should be provided

because the language of section 402 is so broad that it is not clear that

persons acting reasonably and with due diligence can escape its ambit.

We believe that an organization which has in good faith sought to

prevent unlawful conduct on the part of its agents, taken reasonable steps

to comply with the law, and appropriately disavowed the unlawful conduct of

its agents should not be held criminally liable for offenses requiring cul-

pable Intent or a state of mind tantamount thereto. The honest effort of

an organization to comply with the law should adequately vindicate the

Interest of Government In obedience to law, except In those cases of regu-
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latory measures where both individual and collecttve responsibiltty arise

independently of intent.

6. Section 403(4) creates the new standard of "Default in Super-

vision." It provides that "a person responsible for supervising relevant

activities of an organization is guilty of an offense tf he manifests his

assent to the commission of an offense for which the organization may be

convicted by his willful default in supervision within the range of that

responsibility which contributes to the occurrence of an offense for which

the organization may be convicted."

This section obviously reflects the view that a supervisory employee

in an organization who acquiesces in the commission of an offense by a sub-

ordinate is in some sense an accomplice. But we can see no reason for

treating such individuals differently from other individuals accused of

being accomplices or co-conspirators. Why should those citizens engaged in

business be held to a higher accountability than other citizens?

Section 401 defines "accomplices," setting forth the circumstances

under which a person may be considered guilty of an offense committed by

another person. If there are certain offenses involving organizations for

which Congress deems it necessary to impose higher duties than those in section

401, Congress should do this on an individual basis, tailoring the higher

standard to the substantive offense involved. In this way, the persons to

be held responsible could be designated with some particularity, and the

standard of care to be required could be defined in understandable terms.

Section 403(4) as proposed in the Report is too vague for a

criminal statute. The scope of coverage of the section could vary drastically

with the meaning assigned such critical phrases as "a person responsible for
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supervising relevant activities;" "manifests his assent to the commission

of an offense;" "willful default in supervision;" "within the range of

that responsibility;" and "contribute to the occurrence of an offense."

For example, how many supervisory levels are covered by this provision?

May the president of the corporation be found guilty as a result of acts

by a truck driver?

7. Section 3007 provides a new sanction in the case of organi-

zational offenses. According to that provision, when an organization is

convicted of an offense, the court may, in addition to or in lieu of imposing

other authorized sanctions, require the corporation "to give notice of its

conviction to the persons or class of persons ostensibly harmed by the

offense, by mail or by advertising in designated areas or by designated media,

or otherwise." An alternative offered by the minority of the Commission

would empower the court to similarly require "appropriate publicity . . .

to the class or classes of persons or sector of the public interested in or

affected by the conviction."

Although the sanction of giving notice by advertising or by

publicity might be appropriate in instances where a clear need is established

(such as notifying purchasers of defective or otherwise dangerous products),

it is objectionable in provisions of such broad and non-specific application

as section 3007. Moreover, no limits are placed on the time during which

the notice or publicity must be given, the number of advertisements which

could be required, or their cost.

If the penalties provided by a specific statute are thought in-

adequate to bring about comnliance, the proper course is to increase the

penalty. But requiring convicted defendants to declare their sins in public
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is a regressive proposal, similar to the penalties of humiliation used in

colonial America. In our view, the problem underlying corporate criminal

sanctions is not that new and different sanctions are needed but that the

ones on the books need prompt, energetic and innovative enforcement.

The publicity sanction permitted by the alternative provision

would be particularly onerous for organizations which depend heavily on good

public relations. However, not all organizations are so dependent; there

are many organizations that might not be bothered by this sanction at all.

Thus, a unique situation is presented where the organizations generaly doing

a good job, but who are consumer-oriented, would be hurt the most while those

not dependent on good public relations would be hurt the least. Such a

general sanction is unwise and should not be promulgated in the Code.

8. Another new sanction for corporate crime is contained in

section 3502, which provides that "an executive officer or other manager of

an organization convicted of an offense committed in furtherance of the

affairs of the organization may, as part of the sentence be disqualified from

exercising similar functions in the same or other organizations for a period

not exceeding five years, if the court finds the scope or willfulness of

his illegal actions makes it dangerous for such functions to be entrusted

to him."

In certain extraordinary circumstances, such as the banking offenses

specified in the FDIC Act or the serious crimes which can disqualify a person

from holding federal office (§3501), this drastic sanction might be appropriate.

But no evidence is advanced to support the application of this sanction to

business offenses. At a minimum, demonstration of a high degree of recidi-

vism by the individual convicted should be a prerequisite to the imposition
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of such a severe sanction as this. Its inclusion in its present form in

a general provision such as section 3501, intended for widespread use, is

unwarranted. This is particularly true in view of the broad language

permitting a person to be disqualified from "exercising similar functions

in the same or other organizations." A person found guilty of some offense

such as default of supervision could thus be effectively deprived of the

means of a livelihood for up to five years.

The provision is unnecessarily broad in other respects as well.

The phrase "or other manager" could be interpreted to include every individual

in a supervisory capacity in a corporation.

These provisions do not have the specificity required in criminal

statutes.

9. Section 1006 sets forth the general scheme of criminal sanctions

and is intended to govern the use of sanctions to enforce a "penal regulation"

(defined as "any requirement of a statute, regulation, rule or order which is

en-^'orceable by criminal sanctions, forfeiture or civil penalty"). Section

1006(2)(b) provides that "a person who willfully violates a penal regulation

is guilty of a Class B misdemeanor." Section 1005(2)(c) provides that a

person is guilty of a Class A misdemeanor if he "flouts regulatory authority

by willful and persistent disobedience of penal regulations."

Persons found guilty of Class A misdemeanors are subjected by

section 3201 to a potential maximum sentence of one year's imprisonment

[alternative, 6 months]; Class B misdemeanors, 30 days' imprisonment.

We seriously question the encouragement of the general use of the

criminal sanction of imprisonment to enforce all regulatory standards. In

our view. Congress should continue to consider the harsh sanction of

57-868 O - 72 - pt. 3 - B - 26
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imprisonment only in the context of the particular regulatory offense.

Therefore, there is no need for such a general provision as this one. It

can only have the effect of suppressing further independent consideration

by Congress of sanctions for particular regulatory offenses.

Sections 1006(2)(b) and (c) appear to be inconsistent with the

"Declaration of Policy" stated in the Comment:

"When penal sanctions are employed for regulatory offenses,
consideration with respect to fair treatment of human beings,

as well as the substantive aims of the regulatory statjte

must enter into legislative, judicial, and administrative
decisions with regard to sanctions. It is the policy of

the United States to prefer non-penal sanctions over penal

sanctions to secure compliance with regulatory law unless

violation of regulation manifests disregard for the welfare
of others or of the authority of government . . .

."

Thirty days in jail for the single violation of a regulation or

up to one year in prison for the violation of two or more regulations does

not seem to be the type of "fair treatment" which is referred to in the

Declaration.

As the Comment indicates, many existing regulatory offenses have

been drafted without regard for fundamental principles of criminal law.

If this is so, we do not believe consistency among such laws can suddenly

be achieved by declaring higher penal sanctions as the norm for all regulatory

offenses. We strongly urge that the sanction of imprisonment should be

reserved to those violations for which Congress explicitly deems imprison-

ment appropriate. We fear that encouragement of "incorporation by reference"

will detract from the independent consideration of such harsh penalties.

10. Section 1204 of the Report dealing with International Trans-

actions proposes a constructive change in existing penalties. The section

limits felony exposure to those situations in which the violation of a list
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of specified statutes is accomplished either:

"with intent to conceal a transaction from a government

agency authorized to administer the statute or with

knowledge that his unlawful conduct substantially impairs

or perverts the administration of the statute or any

government function."

Five international trade statutes are encompassed within section

1204, one of which is 22 U.S.C. §287c(b), which implements a United Nations

quarantine. Under the law as presently in effect, for example, if an

exporter to a U.N. -quarantined nation fails to make a presentation of an

"original" license with the required notations thereon "in ink" he could

be subject to a 10-year prison term. The proposed Criminal Code would change

this by applying the felony penalty only where deception and other substantial

obstructions of the regulatory scheme are involved.

We agree with the reevaluation of penalties for violations of the

specific statutes listed in Section 1204 and urge that those statutes be

amended to reflect the changes suggested. We question, however, the technique

employed in the Report of drafting criminal legislation in a form that in-

corporates other statutes in toto by reference. If the statutes mentioned

in Section 1204 are to be included in a criminal code we believe it would be

far better to spell out in detail in the code itself the exact language of

the conduct which is declared criminal and at the same time repeal the other

laws. This action would insure a full and fair consideration of the proposed

legislation in the context of a criminal statute and in the light of modern

conditions.

11. The comment in the Final Report on Section 1551, entitled
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"Strikebreaking," states: "This provision would incorporate into the

proposed Code 18 U.S.C. §1231, which proscribes the transportation in inter-

state or foreign commerce of persons employed as strikebreakers, but

explicitly exempts common carriers."

We believe, however, for reasons set forth below, that this pro-

vision would do a great deal more than indicated -- that it would broaden

and extend the existing provision and would make a criminal offense of

conduct that would not violate the present law. In addition, by extending

and reenacting this section, it could create serious problems regarding

the authority of states and other local jurisdictions to preserve the peace

and protect their citizens against assault and other violence occurring in

connection with labor disputes.

The present law provides:

"Section 1231. Transportation of strikebreakers.

"Whoever willfully transpo"^ts in interstate or foreign
commerce any person who is employed or is to be employed
for the purpose of obstructing or interfering by force
or threats with (1) peaceful picketing by employees
during any labor controversy affecting wages, hours, or

conditions of labor, or (2) the exercise by employees
of any of the rights of self-organization or collective
bargaining; or

"Whoever is knowingly transported or travels in inter-
state or foreign commerce for any of the purposes enumerated
in this section . . .

"Shall be fined not more than $5,000 or imprisoned not
. more than two years, or both.

"This section shall not apply to common carriers."

The proposed new section woiild provide:

"Section 1551. Strikebreaking.

"(1) Offense. A person is guilty of a Class A misdemeanor
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if he intentionally, by force or threat of force,
obstructs or interferes with:

(a) peaceful picketing by employees during any
labor controversy affecting wages, hours, or
conditions of labor; or

(b) the exercise by employees of any of the
rights of self-organization or collective bar-
gaining.

"(2) Jurisdiction. There is federal jurisdiction over
an offense defined in this section under paragraphs (a)

or (h) of section 201
."

It will be noted that an offense under the present law requires

(1) that one person transports another person and (2) that the transported

person "is employed or is to be employed for the purpose" forbidden in the

statute. The forbidden purpose is obstructing or interfering by force or

threats with peaceful picketing by employees during a labor dispute or the

exercise by employees of the rights of self-organization or collective

bargaining. These purposes are retained verbatim in the proposed new

section, but the first two elements above are omitted. Accordingly, the

new section would require no plan or concerted action or employment for

the forbidden purposes. A single person who interferes by force or threat

of force could be guilty of an offense.

Preemption of state laws relating to labor relations has been the

subject of many decisions in the Supreme Court and the result has been that

federal law has largely preempted the field. Thus far, however, the Supreme

Court has recognized the paramount interest of the states in maintaining the

peace and protecting their citizens against assaults and violence occurring

In connection with labor disputes. Thus the Court has stated:

"The dominant interest of the State in preventing

violence and property damage cannot be questioned.

It is a matter of genuine local concern ....
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The States are the natural guardians of the public
aqainst violence. It is the local communities that
suffer most from the fear and loss occasioned by
coercion and destruction .... Of course the
States may control violence. They may make arrests
and invoke their criminal law to the hilt."
UAW V. Wisconsin Employment Relations Board , 351

UTS. 266 at 274, 275, 276; lOO L.ed. 1162 (1956).

We recognize that if section 206 of the proposed new Federal

Criminal Code is adopted, section 1551 would "not, in itself, prevent any

state or local government from exercising jurisdiction to enforce its own

laws applicable to the conduct in question." However, this broadened and

reenacted section 1551 would not operate "in itself." It would almost

inevitably be construed in the context of other federal labor laws and

labor policies and might be construed to preempt the field and preclude

the states from exercising their police power over violence in labor dis-

putes. In any event, it could raise serious enough questions to delay and

discourage state action in this area. Moreover, under section 708 of the

proposed new Federal Criminal Code, state proceedings, even if not precluded

by preemption, might be barred under many circumstances by prior federal

proceedings under section 1551. The conditions under which such prior federal

proceedings would constitute a bar are stated in broad general terms which

furnish ample technical grounds for challenging subsequent state proceedings

and thus again could tend to delay and discourage state proceedings in cases

involving violence.

No need has been shown for extending and reenacting this section of

the present law. In the absence of such showing, we submit, the risk and

consequences referred to above furnish good reason to reject proposed

section 1551 and to "leave the law on this subject in its present state.
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12. Section 1772, Securities Violations, is unobjectionable

to the extent it simply codifies existing law, although the same comments

regarding "incorporation by reference" that are made concerning section 1204

are equally applicable here. However, the proposal in the Report goes well

beyond codification in its proposals for new offenses and by adding additional

penalties through the interaction of this section with section 3301 of the

Report.

Section 1772 declares that "A person is guilty of a Class C felony

if he knowingly does anything declared to be unlawful" in certain sections

(a total of six) of the 1933 Securities Act, the Trust Indenture Act, and the

1934 Securities Act, and then the Report shows Rule lOb-5 of the Securities

and Exchange Commission in brackets. The Report explains that the reference

to Rule lOb-5 is in brackets "because it is contemplated that Congress

would enact the rule into statute with its own section number." The reasoning,

in the words of the Report, is "that felonies should be explicitly enacted

by the Congress."

It is difficult to understand how the quality of the Federal Criminal

Law would be improved by codifying into a criminal statute a body of law which

has been developed and is constantly developing on a case-by-case basis in

the civil courts. This is the situation regarding Rule lOb-5 and the obvious

difficulty of defining the area to be covered because of this situation may

well explain why the Commission left to Congress the impossible task of

framing language to fit so nebulous a concept. Quite properly the proposed

Code states that one of its principal purposes is to define criminal offenses

in such a way as "to give fair warning of what is prohibited," Section 102(b).

It is painfully evident, however, that predictability and certainty of out-
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come are not the hallmarks of most lOb-5 charges, particularly when the

court is confronted with questions of materiality, relevance and causation

and generally makes a determination primarily on the basis of what under

all the facts appears to be fair. With the exception of the hardcore

situations for which liability would be definite and certain under anyone's

rules, such warnings aslOb-5 gives are illusory at best and certainly fail

any test based upon any standard of "fair warning."

On any reasonable basis, those lawyers who are knowledgeable in

the corporate and securities law fields will view the proposal to elevate

Rule lOb-5 to statutory status as a clear-cut addition of new criminal law.

Under no reasonable interoretation could this be considered as codification

of existing criminal law.

We should also make special note of the particular impact in the

securities area of the interaction of section 3301 with the provisions of

section 1772.

Section 3301 provides:

"... any person who has been convicted of an offense
through which he derived pecuniary gain , . . may be

sentenced to a fine which does not exceed twice the gain

so derived . . .
."

Thus even if section 1772 is not extended to cover lOb-5 the

violator is subject to new and substantial penalties under the proposed Code

in addition to the penalty specially provided for in section 1772 and the

civil penalties under existing law.

Here, as in section 1204, if the subject matter is to be included

in the Code we suggest that the device of incorporation by reference be

avoided and that the specific activity which is to be considered criminal

be fully and carefully spelled out. In addition, we urge the rejection of

any effort to include the concept of Rule lOb-S tn a criminal statute.
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MENS REA AND,THE CORPCmATION

A Study of the Model Penal Code Position

ON Corporate Criminal Liability*

Gerhard 0. W. Mueller^

Introduction^

Many weeds have grown on the acre of jurisprudence which has been

allotted to the criminal law. Among these weeds is a hybrid of vicarious

liability, absolute liability, an inkling of mens rea—though a rather degen-

erated mens rea— , a few genes from tort law and a few from the law of

business associations. This weed is called corporate criminal liability {herba

responsibilitas corporationis M., for those who prefer the botanical term).

Nobody bred it, nobody cultivated it, nobody planted it. It just grew. To

be quite sure, it has not done much harm; at least nobody has established

any harmful results stemming from its mere existence, so that some may

.well wish to conclude upon its usefulness. Has it done any good? Again,

nobody knows, though the farmers of the law have formed many opinions,

all resting on rather educated agronomic conjecture.

When a few years back the American Law Institute decided to cultivate

the criminal law acre, it was clear that something had to be done about

herba responsibilitas corporationis. One would think that a dissection of one

specimen of the plant for a complete analysis would have been in order.

But such was not done, for lack of funds, I suppose. Instead, it was decided

to uproot the plants and to re-plant them in an orderly fashion, the tall

specimens on the left, the short ones on the right, those with blue blossoms

up front, those with red blossoms way in the back, and those with white

• This article is one of a series of studies on mens rea, research for which is presently being

aided by funds derived from gifts to the University of Michigan by William W. Cook, My
appreciation is due to the Dean and Faculty of the School of Law, University of Michigan,

for their interest in the mens rea studies. No one but the author, however, assumes responsi-

bility for the views here expressed.

No attempt is made in this paper to continue, or elaborate on, the conceptualistic exer-

cises which mark much of the past literature on the subject. Nor will I list and re-interpret

the leading cases. These have been dissected and discussed in other articles with greater

care and scrutiny than the judicial thought usually given decision in the field of corporate

criminal liability warrants. The reader is cautioned to consult the appended literature.

t Gerhard O. W. Mueller, A.B., J.D., LL.M., Associate Professor of Law, West Virginia

University.

. U Section 2.07 of the Model Penal Code of the American Law Institute, which is here

discussed, deals with the criminal liability of private corporations as well as unincorporated

associations. My remarks are restricted to the former, I do not propose to express any

opinion as to the principles which ought to govern the criminal liability of unincorporated

associations.
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blossoms in the middle. All specimens of the plant are now assembled on a

rather neat little plot, designated section 2.07. '^

Would it have been better to plow all these herbs under and to forget

^- about them? Only an agronomist of the radical school or a stupid peasant

would have resorted to such a crude and unscientific method. At least, the

wise agrarian would Subject the plant to a thorough inspection first.

Well then, how good and useful for human use and consumption is this

one-century-old hybrid plant? Let us begin with the observation that most

other peoples do not grow it, do not even permit it to vegetate, certainly

do not eat it and most certainly would not swallow it whole. That may be a

matter of taste. After all, we do not eat rotten eggs which, as some travellers

report, the Chinese cherish, and on the Continent it took the clubs of Fred-

erick's corporals to make the peasants grow our delightful potatoes and to

make the burghers eat them.

The reader may permit me now to leave the farm and turn the agrarian

discussion into a utilitarian one which can best be continued in the laborar

.

tory of human and legal experience.

Our Present Law—^The Result of Leaps without Looks

The present state of law of corporate ^.riminal liability is not complicated.*

Nor is its brief history at all obscure. From the position that a corporation

can not possibly incur criminal liability because, not being a natural person,

it can not (1) have a mens rea, (2) be indicted nor tried in person—there

being no appearance by attorney in the old days— , (3) be punished cor-

porally,^ and (4) criminal acts of a corporation would be ultra vires and thus

void,* the law has rapidly moved to the stand that a corporation can be

guilty of most, if not all, crimes.' While some cases took the restrictive

position that corporations can not be guilty of crimes which are inherently

human, such as bigamy, perjury, rape or murder,^ by ever widening statutory

interpretations and analyses the group of these impossible crimes has been

narrowed constantly. While I can not imagine a case in which a corporation

could be found guilty as a principal in the first degree of bigamy, adultery or

fornication, it certainly has now been established that a corporation may be

2. "What is attempted here is to produce some order in an area which has developed in a

rather disorderly way, and to state some general principles around which a rational formula-

tion can be constructed." American Law Institute, 33rd Annual Meeting, Proceed-
ings 172 (1956), remark by the subject reporter; hereinafter referred to as Proceedings.

3. This does not imply that it is rational.

4. See 1 Blackstone, Commentaries 476, and citations at 1 Burdick, Law of Crimes
223 (1946).

5. Pollock, First Book on Jurisprudence 126 (6th ed. 1929).

6. Edgerton, Corporate Criminal Responsibility, 36 Yale L.J. 827, 842 (1927).

7. See United States v. John Kelso Co., 86 F. Supp. 304, 306 (N.D. Calif. 1898); New
York Central R. Co. v. United States, 212 U.S. 481, 494 (1909).
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guilty of manslaughter.' There is no logical reason why a corporation

should not equally be able to incur criminal liability for murder, although

the weight of the dicta denies this possibility.' Why should not a corporation

be guilty of murder where, for instance, a corporate resolution sends the

corporation's workmen to a dangerous place of work without protection, all

officers secreting from these workmen the fact that even a brief exposure

to the particular work hazards will be fatal, as was the case in the notorious

Hawk's Nest venture in West Virginia, where wholesale death was attrib-

utable to silicosis?^" Most corporate prosecutions, however, were for offenses

of an economic or regulatory nature, such as illegal sales, violation of em-
ployment laws, blue sky laws, anti-trust laws, food and drug laws, road

traffic laws, etc."

On the whole, courts have been liberal enough in interpreting penal

statutes to include in their coverage corporations together with natural

persons.*^ But the nature of the punishment, ordinarily fitted for natural

persons only, has provided a most persistent conceptual-technical barrier

against corporate liability.^' In turn, this difficult barrier to expansion of

corporate criminal liability was overcome by legislation in a great number

of states."

While the law of corporate criminal liability is easy to understand or, for

any given jurisdiction, easy to ascertain, the rationale of corporate criminal

liability is all but clear. It is safe to say that, for the most part, the law has

proceeded without rationale whatsoever—particularly in the area of regula-

tory arid absolute liability offenses. It simply rests on an assumption that

such liability is a necessary and useful thing. Where the courts did try to

rationalize, especially with respect to mensrea offenses,

"the penal liability of corporations has been based on analogies from

private law, e.g., the fact that corporations can be sued for malicious

prosecution. That ground is hazardous, to say the least. The penal

liability is also rested on the ground that criminal acts which 'from the

8. See the celebrated cases of State v. Lehigh Valley Ry. Co., 90 N.J.L. 372, 103 Atl. 685

(1917); 92 N.J.L. 261, 106 Atl. 23 (1918); 94 N.J.L. 171, 111 Atl. 257 (1920); c/. People v.

Rochester Ry. & Light Co., 195 N.Y. 102, 88 N.E. 22, 16 Ann. Cas. 837 (1909); contra, Com-

monwealth V. Illinois Cent. R.R., 152 Ky. 320, 153 S.W. 459, 21 L.R.A. (N.S.) 998 (1913);

Rexv. Cory Bros., 136L.T.R. 735 (1927).

9. Note, 37 Yale L.J. 118 (1927), adversely criticizing English case that holds corpora-

tion not guilty of homicide.

10. Jones y. Rinehart & Dennis Co., 113 W. Va. 414 (1933) is the only case arising out

of the Hawk's Nest affair which reached the appellate level. See Skidmore, Hawk's Nest

Affair (1941).—In view of the dicta contained in State v. Baltimore and Ohio Ry. Co.,

15 W. Va. 362, 380 (1879), it is downright surprising that no murder indictment against

the corporation was sought.

11. BuRDiCK, o/>. «7. 5M/)ranote4,at 176.

12. Edgerton, op. cit, supra note 6, at 830.

13. BuRDiCK, op. cit. supra note 4, at 229; Edgerton, op. cit. supra note 6, at 830.

14. E.g., New York PenalUw § 1932. Note, 48 Colum. L. Rev. 794 (1948).
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very necessity of the case must be performed by human agency

in given circumstances become the acts of the company' . . . Haulage

Co., Ltd., 30 CCA. 31 (1944). Do they become the acts of the com-
pany as a matter of fact or as an evaluation that makes sense when
applied to human beings? Or are these acts 'imputed to' a fictitious

entity in the belief that it is just to do that and that the imposition of

such liability has beneficent effects?""

Answers to such embarrassing questions rarely are suggested in the cases,

and scientific data is lacking. This is particularly amazing in view of the

fact that the wealth of corporate interests could hardly be expended on any
more fruitful and profitable economic-legal inquiry.

"

The Position of the Model Penal Code—^Another

Leap without a Look

The criminal "liability of corporations, unincorporated associations and

persons acting or under duty to act, in their behalf," may be found in sec-

tion 2.07 of the Model Penal Code, Tentative Draft Nos. 4 and 5." The
penalties to be imposed upon corporations are stated in section 6.04."

According to its draftsman, "these sections attempt no revolutionary

change in the existing law of the subject.""

The Code subjects corporations to criminal liability for all violations,

within the meaning of section 1.04, Tentative Draft No. 4, Model Penal

Code, whether included in the Code or not, and for all other offenses to

be specially listed in the Code and all those outside the Code for which

it plainly appears that the legislature meant to include corporations. (Subs.

1(a) ) Also included are all crimes of omission of duty imposed upon the

corporation by law (subs. 1(b) ) and all other offenses, the commission of

which" "was authorized, requested, commanded or performed by the board

of directors or by a high managerial agent acting within the scope of his

office or employment in behalf of the corporation."'**

15. Hall, Criminal Law and Procedure 594 (1949).

16. This brief summary of existing law must suffice for the present. Further and more

detailed analysis may be found in context below.

17. Due to lack of time, § 2.07 of Tentative Draft No. 4, at 22-24, could not be discussed

at the 1955 32nd annual meeting of the American Law Institute. Therefore, this section was

reprinted in Tentative Draft No. 5, at 67-69, and discussed at the 1956 33rd annual meeting.

Proceedings 170-196. The comment may be found only in T.D. 4, at 146-155. Both the

black letter rule and the comment are reprinted in Wechsler, 1956 Supplement to Mi-

chael and Wechsler, Criminal Law AND Its Administration 157-162 (1956).

18. T.D. 4, at 40; comment at 202 ; T.D, 5, at 70. Proceedings 196-207. This section con-

templates fines, suspension of the corporate charter and civil proceedings by the district

attorney, acting with or without^rder of the criminal court, for revocation of the charter.

§ 6.04 will not be discussed in this paper.

19. Proceedings 171.

20. Subsection (1) (c) , as amended prior to presentation before the 1956 annual meeting.
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This subsection constitutes a considerable improvement over the present

law of most states in that it ends the guesswork as to whether or not a
corporation can be guilty of a given crime. Moreover, in its subsection 1(c)

it contains a splendid attempt at rationalizing corporate criminal liability

by the natural person analogy, i.e., the corporation is similar to a human
being when we regard its management as its brain, capable of entertaining

the requisite criminal intent, so that corporate criminal liability follows

management guilt. But it is noteworthy that the extreme rule of law as it

exists in a number of states has not been changed as to all crimes included

in subsection 1(c), according to which the perhaps unauthorized act of a
workman may well subject the corporation to criminal liability, as long as

the workman acted "within the scope of his employment in behalf of the

corporation."

Subsection 2 concerns itself primarily with the definitions of the terms

agent and high managerial agent.*^ In its paragraph (a), subsection 2 restates

the majority rule of our law that a legislative purpose to impose liability

on a corporation shall be presumed for all absolute liability offenses, absent a

plain legislative indication to the contrary.

Subsection 3 deals with the criminal liability of unincorporated associa-

tions. Its coverage is analogous to the liability imposed on corporations,

but, fortunately, somewhat more restricted.*'

Subsection 4, without question the most controversial part of section 2.07,

provides for the shifting of the burden of proof of due diligence upon the

corporation, but subject to several rather important exceptions. It reads:

"In any prosecution of a corporation ... for the commission of an

offense included within the terms of subsection (l)(a) . . . of this sec-

tion," other than an offensefor which absolute liability has been imposed,**

it shall be a defense if the defendant proves by a preponderance of the

evidence that the high managerial agent having supervisory responsi-

bility over the subject matter of the offense employed due diligence to

prevent its commission."

Subsection 4 concludes with the rather controversial sentence—^about

which much will have to be said below

—

21. Note that the term agent includes both a high managerial agent and a mere operative

or laborer.

22. As stated above, this essay will not concern itself with the liability of unincorporated

associations and partnerships. These problems are so complicated and novel that extensive

separate treatment is necessary.

23. Note that apparently the orthodox rules of establishing a breach of law by the prose-

cution remain unaltered as to offenses of an omissive nature (subs. (l)(b) ) and as to offenses

authorized, requested, commanded or performed by management in behalf of the corpora-

tion (subs. (l)(c) ).

24. In such a case, then, the exercise of due diligence on the part of management is no

defense to the corporation, and whether the actual perpetrator, e.g., a workman, has acted

with or without mens tea is irrelevant.
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"This paragraph shall not apply if it is inconsistent with the legislative

purpose in defining the particular offense."

Subsection 5 restates the so far uncontroversial principle" that a person

who engages in a criminal act in behalf of a corporation also incurs personal

criminal liability.

If we were to concede that corporate criminal liability is a useful thing,

we would have to admit that, with certain exceptions, to be discussed below,

section 2.07 of the Model Penal Code is a pretty clean-cut piece of legislative

draftsmanship. Were we dealing with a Restatement of the criminal law of

America, much of the black letter rule would be commendable and most

of it would be acceptable.'^' But we are dealing with a Model Code, the aim

of which it is to improve upon existing law without violence to existing

fundamental doctrine." The subject reporter and council have decided

that any abolition of corporate criminal liability would do violence to

existing doctrine.'* I am sure that such a judgment represents much deep

thought. But the members of the American Law Institute have not been

appraised of the reasoning process behind the decision. Is it not true that

"the present state of the law of corporate criminal responsibility ... in its

origin is a comparatively recent branch of the law of criminal liability?""

This fact alone is grounds enough to contemplate a thorough re-examination

with a possible policy switch in mind. It is my considered opinion that at

this time a policy switch would not come too late if its necessity should be

established.

The comments to section 2.07 recognize that "often, perhaps typically,

criminal penalties [directed against corporate bodies] added to . . . regula-

tory legislation have been hastily and inadequately considered."" "The

modern development . . . has proceeded largely without reference to any

intelligible body of principle and the field is characterized by the absence of

articulate analysis of the objectives thought to be obtainable by imposing

fines on corporate bodies."'^

Whatever could be said in favor of corporate criminal liability had to be

expressed cautiously in terms of conjecture and belief. Perhaps the boldest

statement is the sentence which attempts to justify corporate criminal

25. But see Kusanow, op, cit. infra in context, n. 63.

26. Concededly the Code goes beyond existing law. Upon Professor Williams' question

(Proceedings 180), the subject reporter answered: "I think it is very probable that including

all violations presumptively within this broad area of respondeat superior, the draft is some-

what broader than existing case law.
'

' Proceedings 181.

27. The subject reporter wished to make it clear from the outset that these sections do

not in any sense represent a restatement of existing law. Proceedings 172.

28. "The attitude of this draft is that on balance it is proper, and there is utility in recog-

nizing the Conception of corporate criminal responsibility for all offenses. " Proceedings 174.

29. Proceedings 172.

30. T.D.4, 148.

31. T.D.4, 146.
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liability in the regulatory field: "In many cases . , . such penal provisions

[subjecting corporations to criminal liability] form an integral part of the

regulatory policy and are based on considerable pragmatic experience in-

dicating their useftdness[\]"^'^ Other statements are far less positive, e.g.,

"affirmative considerations . . . tend to justify the recognition of cor-

porate criminal liability for the commission of . . . regulatory offenses" ;"

and "the great mass of legislation calling for corporate criminal liability

suggests a widespread belief on the part of legislators that such liability is

necessary to effectuate regulatory policy."" "It is not clear just what con-

clusions are to be drawn from the cited cases."" "It would be hoped," the

subject reporter finally said, "that more could be pointed to in justification

of placing the pecuniary burdens of criminal fines on the innocent than the

difficulties of proving the guilt of the culpable individual."'* This, I respect-

fully submit, is not the ground upon which to perpetuate and enlarge cor-

porate criminal liability!

During the 1956 debates on the section Professor Glanville Williams,

without question the leading English criminal law scholar, appeared as the

voice of caution. "It seems to me," he said, "that the judges have not always

looked where they are going."" He called the law which section 2.07 seeks

to restate "an example of this kind of juristic logic, of this new-fashion in

criminal development being pursued without really looking where you are

going.
'

'" Professor Williams stated two examples

:

"This corporate liability has been applied to public corporations, so

that when an officer of the railway executive was guilty of cruelty to

sheep, a stiff fine was imposed on the railroad executive, which pre-

sumably may mean that passenger fares tend to go up in order to meet

the fine.

And when the Yorkshire Electric Board was guilty of some technical

breach of regulation, the Chief Justice imposed a fine I think of £20,000

or $60,000 on the Yorkshire Electric Board, which I suppose means that

electric rates go up in Yorkshire more than in other parts of the coun-

try.""

Professor Williams' examples of public corporations were especially skill-

fully selected, for in the case of competitive private corporations, e.g., a soap

manufacturing company, one could argue that the fine visited upon the

corporation will result in actual pecuniary detriment to the corporation in

32. T.D. 4, 147, emphasis and exclamation mark mine.

33. T.D. 4, 147.

34. T.D. 4, 149.

35. T.D. 4, 149, referring to cases of corporate convictions and individual acquittals.

36. TD.4,150.
37. Proceedings 179.

38. Proceedings 179.

39. Proceedings 179.
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that it puts it into a disadvantageous position competitively, since the soap

company can not simply raise the price of a bar of soap in order to recoup

the loss it sustained through imposition of a fine. It must consider the

market. Without pursuing this thought further at this point, it will be well

to make the observation that two points were well taken by Professor

Williams:

(1) The law has developed the concept of corporate criminal liability

without rhyme or reason, proceeding by a hit and miss method, unsupported

by economic or sociological data. Moreover, instances are easily imaginable

which completely disprove the popular belief in the efficacy of corporate

criminal liability by suggesting its utter futility.

(2) The Model Penal Code section dealing with corporate criminal liability

rests on the basis of conjecture, and whatever modification it suggests like-

wise rests on conjecture and is unsupported by scientific data.

Professor Williams' caveat, although that of a most experienced and re-

nowned scholar, likewise does not rest on scientific data, simply because

none is available at this time. But the very source of this caveat entitles it to

weighty consideration. But there is a second caveat. This is the experience

of other countries, as it was available for consideration, though not utilized,

through comparative law research. The comments to section 2.07 do not

contain a single word about the civil law in point."*" Is it not noteworthy

that corporate criminal liability has been rejected in practically every civil

law country?

Civil Law of Corporate Criminal Liability

Apart from a few temporary and partial exceptions the maxim that

societas delinquere non potest is still firmly recognized in the civil law."*^ Only

the natural person acting for the corporation can incur criminal guilt. Every-

body who acts for a corporation knows that he can not escape criminal

liability by shifting the blame to the body corporate. Courts can not, as our

juries are inclined to do,*' convict the corporation alone so that the in-

dividual defendant may escape punishment. Such a law is deterrence prac-

ticed at its best, nay, it is deterrence, whereas the punishment of the body

corporate with the possible sub rosa acquittal of the truly responsible in-

dividual defendant, and the resulting exaction of a fine from the corporation,

i.e., from the ordinarily ignorant and innocent shareholders and consumers

of the corporation's products, has no semblance to principles of penal law

but simply amounts to the exaction of a contingency tax.

The doctrine societas delinquere non potest, although of ancient origin,

40. I must concede that the only comparative discussion in an American legal periodical

is not very helpful. See Hacker, The Penal Ability and Responsibility of the Corporate Bodies,

14 J. Crim. L.. C. & P.S. 91 (1923).

41. A corporation can not do wrong.

42. Illustrative cases are discussed at T.D. 4, 148-150.
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had been widely ignored in the Europe of the Middle Ages and as late as
the 18th Century—when it stood virtually unchallenged in the common
law—until Savigny and Feuerbach re-established it firmly in the early
19th Century. Since then it has remained unshaken in practice except for

wartime economic legislation of limited applicability which has been re-

tained in a few regulatory statutes to this day. But even in these instances

the law rests largely on the original meaning of vicarious liability by ordi-

narily permitting exculpation of the corporation through a showing of due
diligence on the part of the corporation, acting through its shareholders or
management.*'

France:

French law has adhered to the principle of penal immunity of corporate

bodies, personnes morales, mainly as a matter of principle. The courts reason

that corporate criminal liability is irreconcilable with the guilt principle,

i.e., the doctrine of mens rea, which is the true basis of all criminal law.

Consequently, corporate criminal liability would be ineffectual as a deter-

rent, because deterrence addressed to no mind at all is a hollow phrase.

However, in recent years the belief has spread that where ethico-legal con-

siderations of guilt are of minor or no importance at all, namely in the law
of penal-economic regulation, it is both consistent with the basic principle of

criminal law and utilitarian to subject corporations to criminal liability.

Difense sociale, i.e., protection of the public safety and order, has become

the slogan justification for, and connotation of, this form of liability.** The
fear that no other means are available to check the growing activities, lawful

as well as unlawful, of corporate bodies, has dictated several important

pieces of legislation imposing corporate criminal liability, especially imme-

diately preceding and during World War II. Such corporate crimes concern

tax fraud,*' foreign investment violations*' and foreign exchange violations.*'^

43. For foreign literature on corporate criminal liability see the valuable comparative

study by Jescheck, Die Strafrechtliche Verantwortlichkeit der Personenver-

BAENDE, 65 Z.S.R.W. 210 (1953), the perusal of which is especially acknowledged; see also

articles by Bruns, Ueber die Organ-und Vertreterhaftung im Strafrecht, 9 J.Z. 12

(1954); Donnedieu de Vabres, Les Limites de la RESPONSABiLixfe piiNALE des per-

sonnes Morales, 21 Rev. Int. Dr. P6n. 339 (1950). Other current and classic literature is

listed at Schoenke—Schroeder, Strafgesetzbuch Kommentar 180 (7th ed. 1954).

Among the older and now largely outdated literature are: v. Lilienthal, Die Strafbar-

KEiT Juristischer Personen, in 5 Vergleichende Darstellung des Deutschen und

AusLAENDiscHEN SxRAFRECHTs, Allgemeiner Teil 87 (1908) and Mestre, Les Per-

sonnes Morales et le PROBLfeME de Leur RESPONSABiLixi P^nale (1899).

44. For general discussion of the French point of view see Donnedieu de Vabres, op. cit.

supra and id., Trait6 de Droit Criminel 148-153 (3rd ed. 1947).

45. Decret relatifala lutte centre lafraudefiscale § 8 (J. off. 12-13 Nov. 1938, p. 12915).

46. DScretrelattfaux avoirs d I'Stranger § 4 (J. off. 17 Sept. 1939, p. 11535).

47. Ordonnance relative aux billets de banque et aux effets publics d court terme § 12 Q. off.

3juinl945,p.3193).

57-868 O - 72 - pt. 3 - B - 27
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The latter punishes the corporation for acts done by managerial officers

acting within the scope of their employment and in the interest of the

corporation. The Price Regulation Law of 1945 provides for termination of

the business privilege as punishment against violating corporations and also

for the imposition of fines upon both the corporation and its management, as

well as for confiscation of the products.*^

A post-war mea^sure of some significance is an ordinance of May 5, 1945,

which decrees confiscation as punishment for publishing establishments

which had collaborated with the enemy. A significant clause of this law

provides for the compensation of all those shareholders who can establish

their personal innocence

:

"Toutefois, s'aqissant de soci6t6s pourront b^n^ficier d'une indemnisa-

tion . . . ceux de ses membres qui n'y aurront exerc6, depuis le com-
mission de I'infraction, au cune fonction de direction ou d'administra-

tion et qui se, seront opposes ou auront tent6 de s'opposer k I'exercice

de I'activit^ criminelle de la personne morale ou qui auront 6t6 dans

rimpossibilit6 absolue de la faire."^'

This compensation remedy is commonly regarded as a model legislative

device for exempting the innocent shareholder from the sweep of corporate

criminal liability. In the other few instances where French law utilizes

corporate criminal liability an exculpation of the innocent shareholder or

even the corporation quae management is not used.

These few statutes must be regarded as odd exceptions to the otherwise

firmly entrenched rule that corporations can not be subjected to criminal

liability. The trend among the writers and legislators, of which I spoke

earlier, has definitely been checked by the persistent and conservative

stand of the Cours de Cassation to the effect that ordinarily corporations are

not even criminally liable in the area of regulatory laws, where Anglo-

American courts had the least difficulty extending criminal liability to

corporations. '"

In passing it should be mentioned that Belgi<yp law, closely akin to that

of neighboring France, is likewise opposed to corporate criminal liability

and admits of only few and partial exceptions. ^^

48. Ordonnance relative auxprix §§ 49.2 and 56,3 (j. off. 8 juill, 1945, p. 4516).

49. Ordonnance relative d la poursuite des enterprises de presse, d' idition d' information et de

publicite coupables de collaboration avec I' enemi §§ 9 and 10.2, with quote from the latter

(J. off. 6 mai 1945, p. 2571).

50. See classic decisions Cass., 10. 20. 1904, No. 428, Dall. P6r. 1907 I 496; and Cass. 8. 9.

1917, No. 189, Rec. Sirey 1921 I 282; negligent homicide through failure to maintain rail-

road tracks. Three older decisions, discussed by Jescheck, op. cit. supra, n. 43, at 220, are

out of line and contra, as are two decisions of 1918 and 1943, dealing with alcoholic beverages

violations. Ibid.

51. See Constant, La Responsabiliti Finale des Personnes Morales et de leur Organes en

Droit Beige, 22 Rev. Int. Dr. Pen. 597 (1952).
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Germany:

The German point of view is not unlike the French. The German Supreme
Court has constantly rejected an extension of criminal liability to corpora-

tions," except where the legislature has expressly so provided." Current
German law knows only two instances of corporate criminal liability." A
few older statutes of corporate criminal liability are no longer in force."

The German Internal Revenue Code provides for the assessment of fines

and costs against corporations for tax violations committed within the enter-

prise. The guilt of a natural person need not be ascertained in such cases."

This is a coterminous liability of the corporation together with the responsi-

ble high managerial agent or officer. It has been explained by the fiscal

interest to recover the fine for the violation of a fiscal nature." The Eco-

nomic Penal Law of 1949 introduced a further instance of corporate criminal

liability," which is now embodied in section 5 of the Economic Penal Law
of 1954." This section provides:

"If an act for which this law imposes a penalty or fine is committed
within any enterprise, a fine up to DM 50,000.—[$12,000.—] may be

imposed upon the owner or manager, and if the owner or manager Is a

body corporate, then upon such body corporate, provided that the

52. See the powerful dicta at 16 R.G.St. 121, at 123; 28 R.G.St. 103, at 105; 34 R.G.St.

374, at 377-378; 44 R.G.St. 122, at 125 ; 47 R.G.St. 90, at 91-92 ; 57 R.G.St. 101, at 104.

53. An exception is the Cartel! Court decision of 2. 27. 1929, [1929] Kartellrundschau 213,

in which the old Cartell Ordinance of 11. 2. 1923, § 17, was used to punish a corporation for a

"conscious violation," even though the text of the ordinance did not expressly subject the

corporation itself to liability. This seems to be the only exception. It is also the only case

in which this law was ever applied.

54. I am not including Military Government Laws which have introduced corporate

criminal liability for foreign exchange offenses with all the rigors of the Anglo-American

doctrine of corporate criminal liability. See Mil. Gov. Law 53, art. Xa. Allied High Com-
mission Law 14, art. 5.7. Among German jurists and courts the theory of these laws was

commonly rejected and, in actual application, a gradual process of interpretation has amel-

iorated their alien aspects so that they now appear reconcilable with continental doctrine.

For detailed discussion see Jescheck, op. cit. supra note 43, at 217-218 and 225, and Supreme

Court decision 5 B.G.H.St. 28, applying the Berlin version of Law 53, supra.

55. The former German foreign exchange statute, Dev.Ges 1938, § 74, provided for a

fine to be imposed upon a business enterprise for commission of a foreign exchange violation

within the enterprise, unless the owners could establish that they exercised due care to

prevent violations.

56. Reichsabgabeordnung § 393, and see § 416. Schoenke—Schroeder, op. cit. supra

note 43, at 180. Compare Jescheck, o/>. «7. 5M/)ro note 43, at 215.

57. Jescheck, op. «7. 5M/>ranote43,at 215.

58. Wirtschaftsstrafgesetz (Economic Penal Law) of 7. 26. 1949, Wi.G.Bl. 193, as amended

3. 25. 1952, B.G.Bl. I, p. 188 and 12. 17. 1952, B.G.Bl. I, p. 805, §§ 23, 24. These sections

had precursors in §§ 1 and 2 of the former Price Ordinance (Preisstrafverordnung) of 1939 and

§ 4.2 of the former Consumers Regulation Ordinance {Verbrauchsregelungsstrafverordnung)

of 1941.

59. Wirtschaftsstrafgesetz 1954, B.G.Bl. \, p. 175.
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owner or manager or his representative has neglected his supervisory

duty intentionally or negligently and the violation is a result of such
neglect."

This section operates with a presumption of supervisory negligence on the
part of the shareholders or management of a corporation, but it provides for

' exculpation in all cases where the shareholders or managerial agents can
establish that the violation (ordinarily price regulation violations) occurred

despite the exercise of due care. In such cases the corporation is relieved of

criminal liability and only the guilty individual is subjected to punishment.
The policy of this law provides an incentive for supervisory diligence. Such
an incentive is totally lacking in laws imposing punishment upon the cor-

poration despite the exercise of due care on the part of ownership or manage-
ment.^"

These few exceptions to the maxim societas delinquere non potest can
hardly be said to constitute a repudiation of the maxim." On the whole,

German lawyers have found no cause to be dissatisfied with the penal im-
munity of corporations."

Japan:

An eminent Japanese jurist, the late Supreme Court Justice and Professor

Hyoichiro Kusano, has assured us recently that "no [Japanese] book treating

of criminal law in general acknowledges the capacity of offence of a cor-

poration."" However, the Japanese distinguish the moral-tainted "capacity

-of offence" from the nioral-free "penal ability." The practical distinction

seems to be roughly that of imputability of orthodox crimes, requiring

mens rea, the former, and of regulatory offenses, mala prohibita, the latter.

Thus, Japanese law does not admit of the liability of a corporation for ordi-

nary crimes, but has created a few statutory exceptions, similar to those of

French and German law, already discussed.

60. Note that the forfeiture of unauthorized earnings may nevertheless be ordered against

the corporation, since it is the beneficiary of a price violation. In this case, however, we are

not dealing with a penal provision. Id., § 8.

61. How strong the feeling for retention of corporate criminal immunity really is was
evidenced at the 40th annual meeting of the German Bar, at Hamburg, Germany, in 1953.

The papers presented, the subsequent debates and the final votes are an overwhelming

endorsement of the principle. See Berichte, Der 40. Deutsche Juristentag, 8 J.Z. 609, 613-614

(1953).

62. But dissatisfaction exists in a number of instances where the law punishes only per-

sons of a certain status, e.g., a merchant, the owner of a motor vehicle, the bankruptcy

creditor, etc. In such cases a managerial agent acting in behalf of the corporation can not

be punished since he lacks the necessary status, such being only in the corporation which,

of course, can not incur liability itself for doctrinal reasons of societas delinquere non potest.

The current law reform is interested in remedying this defect. See Bruns, op. cit. supra

note 43.

63. Kusano, The Punishment of Corporations, 1 Jap. Ann. Law & Pol. 82, 88 (1952),

citing authorities. My discussion of Japanese law is based on Kusano's article.
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Under the Law Concerning Violations of Tax Laws or Ordinances, Law
No. 52 of 1900, article 1, a corporation may be fined for statutory violations

on the part of its representatives, servants or other persons engaged by it

and in the course of their employment. This law was patterned after prior

ordinances providing for vicarious liability of thf» master for the acts of his

servants.

Another instance is article 12, of the Foreign Exchange Law, Law No. BS
of 1941, which threatens punishment to both the corporation and its acting

agent for any statutory violation." It appears that this dual punishment
has not met with the approval of most Japanese criminal law scholars.

Moreover, vicarious liability is not favored, so that under both laws only

the liability of the corporation for the crimes of its managerial agents finds

approval. This somewhat inconsistent stand is explained by the hypothesis

that corporation and governing body must be treated as identical, since it

is the governing body which carries on the corporate business. The fact

that the governing body in reality is a group separate and distinct from
the group of the owners—shareholders is explained by reasoning that this

relation is a monistic one of representation (no vicarious, but only direct

liability), rather than one of substitution or surrogation (vicarious liability).

Through this reasoning, as throughout Judge Kusano's article, there

speaks a firm belief in the necessity of a mens rea for all criminality, includ-

ing corporate criminality, and a conviction that a belief in the effectiveness

of absolute, vicarious and corporate liability for crime is naive.

The Philippines:

Both Germany and Japan have been exposed to experience with the

Anglo-American concept of corporate criminal liability. Such exposures

have found little or no response. The Philippines had an even greater

experience with the principles of Anglo-American criminal law. Yet, here

too corporate criminal liability found no welcome. In 1932 it could be said

by a Philippino jurist "that both our procedural and substantive laws do
not countenance corporate criminal liability."" West Coast Life Insurance

Co. V. Hurd then was the only case in point and it rejected corporate criminal

liability for a rather Anglo-American reason, namely that the Code of

Criminal Procedure provides for the institution of criminal proceedings by

arrest, of which a corporation is obviously incapable." While there was

perhaps a tendency to follow the Anglo-American development toward

corporate criminal liability," the rule is clear today and without exception

that only jiatural persons may be prosecuted criminally.'* But a corporate

64. See also Foreign Investment Law, No. 17, of 1932, art. 5.

65. Sagalongos, Corporate Criminal Liability, 11 Phil. L.J. 263, 276 (1932).

66. 27 Phil, Rep. 401 (1914).

67. Sagalongos, op. cit. supra note 65.

68. Padilla, Criminal Law, Revised Penal Code Annotated 232-233 (1951).
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officer acting criminally in behalf of the corporation will incur criminal

liability."

For the purpose of this discussion it must suffice to refer to these few

civil law countries. But it is noteworthy that the laws of all other civil law

countries do not difiFer materially.*'" This holds true even for the "peoples

69. Peoplev.Campos(C.A.)40O.G. (125)No. 18,7.

69a. (A) (1) Austria: I HoRROW, Grundriss des Oesterreichischen Strafrechts,

Allgemeiner Teil 91 (1947) ; Gampp und Kimmel, Lehrbuch des Oesterreichischen

Strafrechts 7 (6th ed. 1945) ; I Malaniuk, Lehrbuch des Strafrechts 83 (1947).

(2) Italy: Article 27 of the Italian constitution provides: "La responsabilitd penale 6

j>ersonale." This quite clearly excludes corporate criminal liability and has been so inter-

preted. See Bettiol, Diritto penale, parte generale 172 etseq. (2nd ed. 1950).

(3) Latin American Countries: For the law of Latin American countries see Kielwein's

study in Mitteilungshlatt der Fachgruppe Strafrecht in der Gesellschaft fuer Rechtsvergleichung,

He/t 4, 89 et seq. (1952). Cuban and Mexican law know sanctions against corporations but

likewise do not employ criminal penalties.

(4) Scandinavian Countries: The 5th Criminal Law Conference of Scandinavian Coun-

tries, 1951, rejected the introduction of any corporate criminal liability. Unfortunately,

the proceedings of this conference were not printed at the usual place, the Nordisk Tid-

skriftfor Kriminalvidenskab and, thus, are not publicly available.

(5) Spain: See section 14 of the Penal Code of 1945, and compare sees. 15 and 265. See

I CuELLO, Derecho Penal 257-269 (8th ed. 1947).

(6) Switzerland: Hafter, Lehrbuch des Schweizerischen Strafrechts, Allge-

meiner Teil 172 et seq. (2nd ed. 1946). Subsidiary monetary liability of corporations for

•criminal acts of corporate officers may be found in the area of fiscal and economic penal law.

Pfenninger, Das Schweizerische Strafrecht, in 2 Mezger—Schoenke—Jescheck,

Das auslaendische Strafrecht DER Gegenwart 149,214 (1957).

(B) (1) The 6th International Penal Law Conference, Rome 1953, recommended an e^^pan-

ston of sanctions against corporations in the area of economic violations, following Dutch

and Swiss examples. See Heinitz, Bericht ueber den 6. Internationalen Strafrechtskon-

gress, Rom, 1953. 66 Z.Str.W. 22, 24-25 (1954). "/// 6me Question, 3° (b) La repression

des infractions demande une certaine extension de la notion d'auteur et des formes departicipo'

lion, ainsi que lafacultl d'appliquer des sanctions pinoles d des personnes morales."

(2) The Second Consrew of the Society for Comparative Law, Berlin, 1952, took a firm

etand against any corporate criminal liability.

Consult the following articles or monographs with comparative references

:

^C) (1) Jescheck, Zur Frage der Straftaten von Personenverbaenden, 6 Oeff. Verw. 539 (1953).

(2) BuscH, Grundlagen der strafrechtlichen Verantwortlichkeit der Per-

SONENVERBAENDE (1953).

(3) Heinitz, "Empfiehlt es sich die Strafbarkeit der juristischen Personenverbaende gesettlick

vorzusehen?" , Gutachten fuer den 40. Deutschen Juristentag, Tuebingen, 1953. 40. Deutscher

JuRisTENTAG, Verhandlungen 65 (1953). And see the addresses and debates of the 40th

Deutsche Juristentag, id., E1-E88.

(4) Siegert, Haftung fuer fremde Schuld im Steuer- und Wirtschaftsstrafrecht, 6 N. J. W.
527 (1953).

(5) Blau, Zur kriminellen StrafbarkeitjuristischerPersonen, 8 M. D. R. 466 (1954).

Von Weber seems to be the only European scholar who currently gives serious consideration

to an introduction of corporate criminal liability. See his articles Die Sonderstrafe, 29 D. Ri.

Z. 153 (1951); Zum S.R,R. Urteil des Bundesverfassungsgerichtes, 8 J. Z. 293 (1953); Ueber

die Strafbarkeitjuristischer Personen (1954) , Goltd. Arch. 237.
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republics," all of which now operate under new penal codes. Two examples
will indicate this:

Yugoslavia:

Yugoslav law adheres to the maxim societas delinquere non potest for

virtually all offenses, including the large number of economic crimes of
part XIX of the Penal Code of 1951. Only "a responsible person within a
state-owned co-operative or other corporate enterprise or in an association"

who is competent for the execution of the business can become a criminal

defendant.^" An exception exists in the Law of Violations of 1951 which in

section 7 introduced fines as corporate penalties for foreign exchange,
customs, tax and similar violations.^^ The jurisdiction for such violations

rests in administrative agencies. Thus, corporate liability appears not as

criminal but as an administrative liability.

Czechoslovakia:

Czechoslovakian law is marked by a rigorous adherence to the principle

of corporate criminal immunity. Section 136 of the Penal Code of 1950

provides that only natural persons can become guilty of crime. Not even

the finance, foreign exchange and other regulatory penal laws contain any
exception to the principle.^*

It would be as naive to conclude upon the futility of corporate criminal

liability because the civilians do not have it, as it would be to conclude

upon its utility because we have it. The point I wish to make is simply this:

We are not dealing with a subject on which the laws of all countries are in

agreement. A substantial portion of the world rejects corporate criminal

liability after more thought and contemplation than has ever been given to

the subject in this country. That is a noteworthy fact. On principle it can

make no difference that the U.S.A. have more corporate bodies than, e.g.,

Germany or France. I doubt whether England has more corporations than

Germany, yet, the former operates with corporate criminal liability, the

latter without it. Thus, before we leap again, we ought to ascertain the

economic effects ensuing from either rule of law and then make our decision.

Truly, such an inquiry would require much expenditure of time and money.

Ad hoc, therefore, the least we can do is to analyze the wholesome rationale

of criminal liability of our law in the hope that it may shed some light on the

utility or futility of subjecting corporations to criminal liability.

70. Munda, Das Strafrechl Jugoslaviens, in 1 Mezger—Schoenke—Jescheck, das

auslaendischeStrafrechtderGegenwart 367, 430 (1955).

71. /d., at 457.

72. Schmied, Das tschechoslovakische Strafrecht, in 2 Mezger—Schoenke—^Jescheck,

DAS AUSLAENDiscHE Strafrecht der Gegenwart 359, 413 (1957).
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Principles of Anglo-American Criminal Liability

The common law is a creation by individuals for individuals. Organized

aggregations of private individuals had little influence on its making. They
were neither subjects nor objects of the law to any material extent. In fact,

when centuries after the incept the private body corporate made its appear-

ance on the scene, the machinery of the common law was perplexed. The
•common law of crimes addressed itself just as much to the individual per-

-sonality as did the common law of private wrongs and rights. As said by
Hale:

"Man is naturally endowed with these two great faculties, understand-

ing and liberty of will, and therefore is a subject properly capable of a

law properly so called, and consequently obnoxious to guilt and punish-

ment for the violation of that law, which in respect of these two great

faculties he hath a capacity to obey: The consent of the will is that,

which renders human actions either commendable or culpable; as

where there is no law, there is no transgression, so regularly where

there is no will to commit an offence, there can be no transgression, or

just reason to incur the penalty or sanction of that law instituted for

the punishment of crimes or offences."^'

Hawkins began his Tr'eatise of the Pleas of the Crown with these

words

:

"The guilt of offending against any law whatsoever, necessarily sup-

posing a wilfull disobedience, can never justly be imputed to those who
are either incapable of understanding it, or of conforming themselves

toit."7<

But it was Coke who phrased the now famous maxim expressive of what

always had been the rule of the common law of crimes

:

"Actus nonfacit reunt nisi mens sit rea.'*''^

It is clear, then, that the common law—as it then was and still is in the

restricted sphere of its application—after connecting an individual with a

harmful result by the application of ordinary rules of causation, inquires

into the factum of this individual's responsibility by attempting to establish

•whether the harm attributable to the individual rested on his conduct.

Such conduct can be active or omissive, but in any event, its primary in-

gredient is the outward appearance of conduct, i.e., the physical movement
where the law commanded physical rest, or the physical rest, where the

law commanded physical movement. However, the early common law

judges were sophisticated enough to perceive that the mere outward ap-

73. 1 Hale, Pleas of the Crown 14-15 (1736, of mss. composed prior to 1680).

74. 1 Hawkins, Pleas of the Crown 1 (1787).

75. 3 Coke, Institutes 107 (1797).
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pearance of conduct is not indicative of true conduct. The physical move-
ment of an epileptic during a fit is an appearance of conduct, but no true

conduct, since conduct is willed by the exercise of the mind. Thus, conduct
consists of mental self-direction and physical movement.
But Coke, Hale and Hawkins had more than that in mind when they

talked of "guilt," "capacity to obey," "wilfull disobedience" and "actus

reus" and "mens rea." Mental self-direction and physical movement do not

tell us whether a defendant meant to be wilfully disobedient, whether he

had the capacity to obey, whether his mind was tainted with guilt for an
act which in fact amounts to a violation of the legal mandate, whether his

mind was evil, etc. The conduct consisting of mental self-direction and
physical movement could well be the product of a diseased or otherwise

incapacitated mind, in which case no rational law would stamp the offender

guilty. Moreover, it would be utterly futile to practice deterrence on such an
offender, since the insane or blank mind is not perceptive to threats and does

not react rationally to pains. And certainly the threat of punishment for an

insane mind can hardly be justified as an inducement to all citizens to prac-

tice mental hygiene—even if the potential lunatic knew how to ward off

the evil forces which might lead him to insanity which, in turn, might lead

him to unlawful conduct. Thus, even where a diseased mind is capable of

entertaining mental self-direction—and in many instances a diseased mind

may well not be so capable—conduct often falls short of being unlawful,

despite technical breach of the law, namely because of a lack of capacity to

entertain a mens rea.

But even the person not laboring under any of the recognized incapacities

may well bring about a proscribed harm without incurring guilt. Conduct

attributable to superior force, duress and coercion, while imputable to the
'

defendant by the application of colorless rules of causation, nevertheless

will not subject the actor to criminal liability because, although the actor

willed the harmful result (in the sense of mental self-direction), there was

little, too little, room for choice in his decision. Thus, while the actor willed

his conduct, he did not will any wrongdoing. And so where an innocent

mistake of fact has induced a defendant to conduct himself in a proscribed

manner, the common law judges and lawyers realized that the infliction of

punishment upon the actor who acted without moral guilt—not having

chosen to do any harm or being ignorant of any harm—^would be as in-

equitable as futile.

Such, in brief, was the state of the common law prior to the date on which

the private corporation made its entry into the history of the common law.

It was a law nicely adjusted to deal with the individual culprit, both actual

and potential. It was a law both just and utilitarian. It was a rational law

because it recognized that only the just can also be utilitarian.

The sole objective of the criminal law was and is to promote peaceful

existence by coercing the actual or potential wrongdoer to compliance with

the set standards of society through the threat or application of sanctions,
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which are actual deterrent influences acting upon the minds of potential or

actual wrongdoers.

The common law of torts, in part—a very small part—has the same

objective. But the primary function of tort law is different. It is not to

deter, but to compensate. Tort law distributes the loss of a harmful occur-

rence. The loss must be borne by the person to whom the harmful occur-

rence is attributable. Causation, thus, is the primary means for imputing

liability in tort, while mens rea plays only a minor and steadily diminishing

role.

"Moral culpability is of secondary importance in tort law—immoral

conduct is simply one of various ways by which individuals suffer economic

damage. But in penal law . . . the immorality of the actor's conduct

is essential—^whereas pecuniary damage is entirely irrelevant."^'

Reconciling Corporate Criminal Liability and Mens Rea

Corporate criminal liability managed to sandwich itself into these juridical

doctrines and considerations. Several difficulties had to be overcome. Some

of these were procedural and were overcome with comparative ease, as

already mentioned. Others were substantive, and some of these have not

been overcome to this day. Among these are the two most important

(1), the conceptual question whether a corporation can engage in conduct

at all, i.e., whether it is capable of mental self-direction and physical move-

ment, and (2), the more difficult question, whether its activities can at all be

tainted by moral-legal wrongfulness, i.e., whether it can entertain a mens rea.

Since mens rea presupposes mental self-direction (actually evidenced by

physical movement), the answers to the two questions must be identical in

part. The second answer is the more difficult since it must embody an

ethico-legal element. Preliminarily, suffice it to say that a corporation must

of course be able to act (mental self-direction and physical movement), else

the whole theory of incorporation would make no sense whatsoever. As soon

as the corporation appoints "its" primary agents, the board of directors,

"it" acts. When "it" hires "its" operatives, "it" acts. When "it" manufac-

tures, "it" acts, and when "it" ships "its" products to the market, "it" acts

again. But the answer is not quite so simple. Since the difficulty of recon-

ciling the imposition of psycho-ethical legal guilt, blameworthiness, upon a

brainless, soulless entity with the mandate of our law that all criminal

liability must rest on personal conscious wrongdoing has proved to be the

more difficult question, and since, if properly answered, the answer to this

76. Hall, Principles of Criminal Law 203 (1947). Blackstone must be regarded as

the father of this thought within the sphere of the common law. 4 Blackstone, Com-

mentaries 5. Blackstone's analysis, though rather general, was strong enough to survive

the severe attacks of Bentham, Austin and later (often misguided) utilitarians. To Hall

belongs the credit of not only salvaging but also of organizing Blackstone's analysis for

future constructive use. See Hall, op. cit. supra, ch. 7.
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question can also resolve all doubts about the ability of an entity to act at
all, I propose to discuss this question next.

The advocates of absolute criminal liability have had no difficulty in

imposing criminal liability upon the corporation. He who does not believe in

mens rea can not find it to be a stumbling block ever. Thus, by ignoring the
problem, they have solved it." Most courts, it must be conceded, have not
considered the problem at all, but simply have imposed liability upon an
offending corporation on the authority of previously adjudicated cases,

most of which can be traced back to a few ancient English cases of vicar-

ious—but non-corporate—liability for maintaining a nuisance.''® The growth
of corporate criminal liability was fostered by analogies from the law of

torts. Many courts simply failed to appreciate any material difference

between the two bodies of law." Thus, the question now confronts us

squarely: is it possible to reconcile the principle of psycho-ethical guilt with
a theory of corporate criminal liability? Yes, upon one well recognized line

of reasoning :*"

If by the threat of a sanction we can coerce the corporate owners, share-

holders, to be meticulously careful in the selection and supervision of the

managerial agents, i.e., the board of directors, then any imposition of a fine

upon the corporation, resulting in loss to the shareholders, is punishment for

the shareholders' recklessness or lack of concern. This is entirely consistent

with the guilt principle of our criminal law. But this reasoning rests on some
mighty big assumptions: (1) that the shareholders, or any individual share-

holders, in fact had the power to select and supervise the board of direc-

tors, (2) that the breach of the law did not occur despite such meticulous

selection and supervision, (3) that the loss through fine is not passed on to

the consumer, (4) that the criminal act is in fact the act of a member of the

board of directors (within the limits of the recognized rules of accessory-

ship), etc.

Thus, here we are faced with the first cliflF. It is this clifiF which we call

vicarious liability, i.e., the imposition of the burden of punishment upon a

possibly innocent person for the criminal act and intent (if any) of one who is

appointed, or has assumed to act in behalf of, the legally responsible person.

That such vicarious liability may well amount to absolute liability, namely

when in fact the shareholder has no power of control, is readily apparent.

This could be shrugged off by arguing that

77. See my discussion of the matter in Mens Rea and the Law Without It, 58 W. Va. L.

Rev. 34 (1955).

78. To be discussed elsewhere shortly.

79. See Mueller, Tort, Crime and the Primitive, 46 J. Crim. L., C. & P.S. 303 (1955).

80. But note that the answer to the question does not give any indication about the

usefulness of corporate criminal liability in the first place. Thus, the question whether it

would not be better to punish a responsible individual instead, a purely utilitarian question,

remains unanswered.
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"[w]hoever becomes active within a political or economic association

must be deemed to consent to having this possibility withdrawn or cur-

tailed if the association misuses its position of power,"

as did the German criminal law scholar von Weber.^^ Such a theory, how-

ever, does little more than add a legal gamble to the economic gamble which

already inheres in most, if not all, stock market ventures of the investing

citizen.

To repeat, it is only in cases where the shareholder has a power of control

over the board of directors that vicarious criminal liability (for the criminal

acts of members of the board, within rules of accessoryship), the most

typical form of corporate criminal liability, is consonant with the guilt

principle, which is the basis of the common law of crimes.

Assuming that we have successfully circumnavigated the first cliff, i.e.,

that the typical corporate sanction acts in terrorem against nonchalant or

careless shareholders, we are swiftly approaching the second cliff. If "the

corporation," as an entity apart from its owners (shareholders), commits

crimes for which it binds the shareholders, how then does it commit these

crimes in the first place? Of whose actus reus, of whose mens rea, can we
talk as corporate? It is noteworthy that the common law has long ceased

thinking in terms of vicarious liability every time a corporation is said to

breach the law and is convicted. On the fiction of control through the

shareholders, we are no longer worried about them and their ultimate loss

through the imposition of the fine upon the corporation—for the share-

holders really bear the brunt of most corporate convictions. As a matter

of convenience and expediency the law thinks of the corporation as the

operating concern in terms of a man-like phenomenon. The corporation

thinks, acts and becomes liable. How does the corporation think and act?

Through those uppermost responsible because entrusted by the corporate

owners (shareholders) with its management. Logically, therefore, the cor-

poration can become liable only for the acts of shareholder-elected officers,

i.e., the board of directors, acting jointly, or the individual members of the

board acting separately within their proper spheres.*^

But section 2.07 (l)(c) is entirely right in extending the scope of liability

to include the offenses of other high managerial agents. Not the mode of

acquisition of a corporate office, but the scope of trust and power is the

proper criterion. It is entirely proper to argue that all high managerial

agents theoretically are equally well known to the shareholders, are part of

the corporation's inner circle and are, therefore, equally within the spotlight

of scrutiny. We conjecture that if a non-elected high managerial agent

shows signs of dereliction, the shareholders will, or ought to, exert pressure

in order to cause his removal from a position of command, or at least to

81. Von Weber, Die Sonderstrafe, 29 D. Ri. Z. 153, 156 (1951).

82. A student note in the Harvard Law Review proposed this rationale many years ago.

See note, 27 Harv. L. Rev. 589 (1914), relying on note, 21 Harv. L. Rev. 535 (1908).
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restrain him from wrongdoing. Thus, we can call all those officers, whether
elected or appointed, who direct, supervise and manage the corporation
within its business sphere and policy-wise, the "inner circle." They are the
mens, the mind or brain, of the corporation. It is this mens which is capable
of mental self-direction and, because of its human nature, single or com-
posite, there is no reason in the world why this mens should not also be
capable of harboring a mens rea. At least in part, the inner circle may well

also be the hands of the man-like phenomenon, the corporation, though
more often and more properly the part of the hands is played by the opera-

tives of the corporation."

Thus, it is now this "inner circle" which stands for the corporation for the

purpose of the application of the doctrine of criminal liability. The acts of

the members of this group, as a matter of policy, convenience and logic, are

acts of the corporation which may subject the corporation to criminal

liability, The Code is entirely right in recognizing that not only the direct

acts of members of this group may create corporate criminal liability, but
also acts authorized, requested or commanded by these officers.'* Likening

a corporation to a natural person for the purpose of criminal law administra-

tion is not an outgrowth of the "psychological tendency toward personifica-

tion," as Machen suggested,^' but is a rational interpretation of the theory

of the corporate fiction for purposes of the application of a rational theory

of corporate criminal liability on the basis of the guilt—deterrence orienta-

tion of the common law of crimes.

Objectionable Extensions in Section 2.07

As far as discussed in the previous section, the Code is entirely in keeping

with orthodox principles of criminal liability. But when the Code goes

further, as it does in section 2.07 (l)(a), and extends criminal liability of the

corporation to independent acts of inferior employees, i.e., not those who
are members of the inner circle, it subjects the corporation to liability for

acts which "it" (as represented by the inner circle) has not willed, not

directed, not authorized. In such a case not only does the corporation

lack mens rea, it even lacks mental self-direction. Here the hand has moved
without order from the brain." To impose liability for such a movement of

the corporate hand would be analogous to subjecting an epileptic to criminal

liability for the harm done by a motion of his hand, not willed, but solely

the reflex of an epileptic fit. Returning to the corporate level, what the

Code does in this situation amounts to the imposition of vicarious liability,

resting on the assumption of a probability that the crime of the servant

83. Williams, Criminal Law—The General Part 677 et seq. (1953).

84. M.P.C.§2.07(l)(c).

85. Machen, Corporate Personality, 24 Harv. L. Rev. 253, 347 (1911).

86. It so happens that the "hand" is an entire human being with a distinct brain and a

distinct body of his own. Thus, for his own personal wrong-doing he must account per-

sonally. A possible motive to benefit the corporation does not interest the law.
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could have been prevented by the master through the exercise of due dili-

gence. But this vicarious liability may well lack the mens rea of the real

defendant, the corporation, as represented by its inner circle. As long as

the probability assumption may be controverted, no injustice can be done,

but when the mens rea of the inner circle is deemed irrelevant, as it is in

many instances under a clause to be discussed below, we wind up with an

actual case of absolute liability.

This is the second cliff in the corporate criminal liability of the Model

Penal Code. Actually we have now reached the point of vicarious liability

twice removed, for, the ingenious fiction by which we ignore the split per-

sonality of the corporation (shareholders—inner circle), just discussed, does

not erase the truth to the effect that in fact and on principle the shareholders'

penal suffering for management's criminal acts is already in the nature of

vicarious liability. The chain now acquires an additional link: An inferior

employee in whose hiring and supervision the shareholders had no part

commits a crime within the scope of his employment and, he fancies, in

behalf of the corporation—though perhaps actually only to enhance his

standing—
',
perhaps contrary to management orders, whereby he binds the

blameless inner circle, i.e., the corporation as an alter ego of the shareholders,

and ultimately the blameless shareholders will suffer the fine imposed upon

the corporate defendant. This concept of vicarious liability twice removed

is infinitely worse than the already cumbersome phenomenon of vicarious

liability proper. Our law had a big enough stomach to swallow the first

vicarious liability, quaere whether its stomach is large enough to gulp the

second one without incurring a serious permanent stomach ache. This is

not to say that the corporation ought not to become criminally liable for

the acts of inferior employees under any circumstances. But if we adopt

such a liability in the Model Penal Code, let us do so consistent with the

guilt principle of our law. How can this be done? Wisely section 2.07 (4)

provides in part:

"In any prosecution of a corporation ... for the commission of an

offense ... it shall be a defense if the defendant proves by a pre-

ponderance of the evidence that the high managerial agent having

supervisory responsibility over the subject matter of the offense em-

ployed due diligence to prevent its commission."

Lack of an exculpatory clause of this nature would create a blanket

absolute liability (in the nature of a twice removed vicarious liability) for

corporations for every proscribed act or omission on the part of an operative,

resulting in financial detriment either to the justifiably ignorant and inno-

cent corporate owners or in a penalization of the consumer since, inevitably,

as experience has it, recurring fines within an industry become part of the

ordinary expense of producing and marketing the product or service, thus

passing the fine on to the consumer. Therefore, this exculpation of sec-
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tion 2.07 (4) ought to be the hard and fast rule without exception. The
law's reward for due diligence is immunity, and punishment follows only
wrong-doing or lack of due diligence where such was necessary. The imposi-

tion of punishment despite the exercise of due care, when the efforts were
unsuccessful, creates frustration. If punishment follows as a matter of

course upon every discovered technical breach of the law, no matter whether
due care has been exercised or not, the managerial agents may well conclude
that it is far more simple to let things take their own course, than it is to

exercise care.

Had subsection (4) stopped where I ended my quote, the rule would be
entirely in keeping with the principles of our criminal law." But the sub-

section goes further, and what it grants with one hand, it takes away in

part with the other. First of all, this subsection excludes from its coverage

offenses "for which absolute liability has been imposed." I suppose that as

long as we have section 2.05 with its sanction of absolute liability for viola-

tions in our Code, this clause has a justifiable place in section 2.07 (4), al-

though I am vehemently opposed to the imposition of any absolute criminal

liability.^^ But, more important, in the last sentence of section 2.07 (4) we
read:

"This paragraph shall not apply if it is inconsistent with the legislative

purpose in defining the particular offense."

I am at a loss to see why this was necessary. If an offense is one of absolute

liability, i.e., no mens tea is required, then the exculpation clause is inap-

plicable, as we have just learned. If an offense is one of common law liabil-

ity, i.e., mens rea is required, then the exculpation clause is applicable. What
is there in between the two that requires special exception? A corporate, or

indeed any, offense can not be both one of common law liability, i.e., require

corporate mens rea, and yet disregard exculpation, because when we do dis-

regard exculpation then we transmute the offense from one of common law

liability to one of absolute liability.

It will not do to say that in this case we honor mens rea by requiring the

mens rea of at least an operative,^' because the m,ens rea of an operative can

87. The shifting of the presumption of mens rea, though opposed to common law prin-

ciples, certainly is justified under the circumstances, has been found beneficial in many
recent instances where the prosecution's normal burden of proof would frustrate the en-

forcement of the law and will not offend anybody in this case.

88. Utilitarian considerations (justice!) call for criminal liability upon showing of per-

sonal conscious wrong doing only. The pre-1850 common law judges certainly knew what

they were doing when they insisted on mens rea for all offenses. The disregard of the mens

rea requirement has been justified on supposedly utilitarian principles; but totally warped

and misunderstood conceptions of utility have given rise to such ideas, as I hope to have

demonstrated elsewhere. See note 77 supra.

89. Although we are not even specific enough on that! Professor Williams stated during

the debates: '^Now, nothing is provided as to whose mens rea must be proved where the

offense is a violation. It seems to me in this case, if you are going to have this in, you ought
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hardly be said to be the mens rea of the corporation, just like the unauthor-

ized, independent act of an operative is no corporate act by any stretch of

the imagination.'" I concede that this form of criminal liability of the

corporation for the unauthorized acts of an inferior operative has been used

occasionally. However, this form of liability is not only wrong conceptually,

but also useless, as it does not promote future lawful conduct on the part of

the corporation. In other words, it is totally ineffectual as a deterrent.

The unlawful act of an operative in violation of the commands, regulations,

etc., of the corporation (inner circle) clearly is the independent crime of the

operative, yet, the last sentence of subsection (4) withholds exculpation to

the corporation in precisely such situations "if it is inconsistent with the

legislative purpose in defining the particular offense."

Going further, by recognizing, or, rather, hypostatizing that there are

corporate offenses which do require mens rea on the part of the corporation,

yet which are not subject to the exculpation clause, the Code is giving the

criminal judges the power to reclassify an offense from the former to the

latter category, thus creating additional offenses of absolute liability at

random whenever, in the judge's opinion, the exculpation appears "incon-

sistent with the legislative purpose in defining the particular offense."

Whether or not the legislative purpose is ascertainable—and in most in-

stances it surely is not—the result will be rather confusing to the system

of extra-Code penal law of any given state, and will be highly detrimental

for an additional reason : every such newly created offense of absolute crim-

inal liability will (1) frustrate the enforcement of the statute, because penalty

despite care will create nonchalance toward imposed duty, rather than

diligence, with the result that (2) recurring fines become part of the ordinary

operating expenses, increasing the cost of the product or service to the

consumer.'^

In justification of the objectionable sentence it may be argued that there

may well be "cases in which the stringent application of the tort principle

respondeat superior is justified even in the presence of apparently reasonable

supervisory efforts and even though the burden of showing such reasonable

efforts is on the defendant."'^ Perhaps, in such situations the corporation,

it may be said, "stands to profit from criminal behavior on the part of

subordinates, where, accordingly, there are strong temptations for sub rosa

encouragement of such criminal behavior by management, and where

despite that encouragement, the corporation could make an apparently

convincing case of due diligence."''

to bring in (c) and say that it must be the mens rea of the high manager of the corporation.

But anyway, I suppose the real thought behind the violation part is that it is a crime of

absolute liability, an offense of absolute liability, and so on, under (2) (a)." Proceedings 180.

90. See on this point Williams, op. cit. supra note 83, at ch. 22.

91. Debate on this point between the subject reporter and this author (name consistently

misspelled as Buhler) may be found at Proceedings 183-185.

92. Quoting from a letter to this author, of Sept. 11, 1956.

93. Ihid.
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The objection to this approach is very simple: It is a poor legal system
indeed which is unable to differentiate between the law breaker and the
innocent victim of circumstances so that it must punish both alike. Where
profit to the corporation as the result of the unauthorized act of an operative
is concerned, principles of equity can easily be applied to provide for restitu-

tion of the ill-gotten gain to the parties actually entitled thereto, or for

forfeiture in lieu thereof. But when we talk about the imposition of punish-
ment, then, rather than to punish the corporation in such cases, why not
punish the operative for his own independent act, preferably with im-
prisonment—whenever at all feasible, and at least upon repetition of the
offense— , rather than fine? Even where the corporation stands to profit

from the crime of the employee, it is most unlikely that the employee can
be induced to commit the crime for the benefit of the corporation under
those circumstances. Here is one of the many instances where deterrence is

bound to be effective and where it provides the only rationale of the threat

and application of punishment. It seems to me, therefore, that direct

liability with orthodox mens rea is bound to operate more effectively than
-corporate liability, absolute or vicarious and twice removed.

On the whole, I believe that the prevalence of sub rosa encouragement for

violations by employees for the benefit of the corporation is grossly over-

estimated. In any event, before it can be argued that such sub rosa en-

couragement is so prevalent that the dragnet method of prosecution is

justified, somebody will have to show that the assumption of such wide-

spread sub rosa criminality is true. Nobody has done that yet.

Essentially, this is a matter going to the difficulty of proof in any criminal

prosecution. Thus, the prosecutor is bound to encounter the same difficul-

ties as in any other type of prosecution. The law requires that the prosecu-

tion establish honestly and with integrity that the defendant breached the

law. Since time immemorial a certain type of investigator and prosecutor

has resorted to methods of doubtful honesty and integrity, and, incidentally,

also of doubtful efficacy. Should it be the policy of the law to sanction evil

enforcement methods simply because of the ease of their application? The
question was answered two thousand years ago: When Herod was unable

to learn the identity of the babe he believed would become the King of the

Jews and dangerous to him, "he sent forth and slew all the children that

were in Bethlehem, and in all the coasts thereof, from two years old and

under,"'* That Herod failed to accomplish his purpose nevertheless may
be an irony not unparalleled in the zeal of legislators and prosecutors who
rely on absolute liability in its direct or vicarious form.

The argument of the difficulty of proof of mens rea has been made in

defense of all forms and instances of absolute liability, including the absolute

liability in the vicarious form with which we are confronted. It is a basic

premise that if crime can not be proved, conviction can not follow. Thus,

94. Mathews 2: 16.

57-868 O - 72 - pt. 3 - B - 28
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if mens rea on the part of the defendant corporation («» inner circle) can not

be proved, there is no crime of which the corporation can be convicted.

Granted, it may be difficult to prove a sub rosa understanding between

management and employee—although this is a mere guess resting only on

the constant repetition of this guess—is it any more difficult than the proof

of mens rea on the part of a defendant charged with murder I ?

"It has not occurred to anyone to contend that mens rea should be elimi-

nated from any common law offense because it is difficult to prove. . . .

The fact that minor offenses are involved does not alter the prospects or

methods of establishing mens rea."^^

The argument of the difficulty of proof is the most desperate and uncer-

tain justification of the last sentence of section 2.07 (4) which could possibly

be made.

Here then is a real flaw in the text of section 2.07, and I must seriously

urge that the draftsmen reconsider whether or not to retain the objection-

able sentence. Without it section 2.07 (4) would make sense, with it, it is

at best a mystery which baffles the imagination, at worst it is an "open-o-

sesame" for further absolute liability in our penal law. This is not a question

of having one more or one less technical sentence in our Model Penal Code,

rather, the question of retaining or omitting this sentence will evidence

whether the American Law Institute will put corporate criminal liability

on the basis of mens rea, which is the very fundament of our Anglo-American

criminal law, or whether it will follow Vishinsky's footsteps by substituting a

nebulous causal relation for mens rea as the basis of the criminal law."

Summary

(1) The common law has developed the method of imposing criminal

liability upon corporations without any evidence of its effectiveness in

the promotion of future lawful conduct by corporations.

(2) The reconcilability of corporate criminal liability and the common law

principle of liability for ethico-legal wrong-doing has been a matter of

conjecture.

(3) The Model Penal Code restates the principles of corporate criminal

liability as developed during the last hundred years by the courts and
^ sweepingly extends it to cover all violations by operatives, acting

within the scope of their employment and in behalf of the corporation.

(4) In adopting and extending this rule, the Model Penal Code rests on the

same conjecture which marks most precedents of corporate criminal

liability and is devoid of economic-legal proof of the necessity for such

liability.

(5) Law comparison shows that the civil law abhors the concept of cor-

95. Hall, op. cit. supra note 76, at 306.

96. See Hogan, Criticism ofLawbooks in the Soviet Union, 61 Case & Com. 8 (1956).
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porate criminal liability. In the few instances where it employs the
concept, it ordinarily provides for exculpation upon showing of due
diligence by the responsible high managerial agent.

(6) Civil law courts and scholars are convinced of the greater efifectiveness

of imposing personal liability upon the truly responsible individual

who acts for the corporate entity.

(7) Corporate liability is a species of vicarious liability, imposing the

burden of punishment for the acts of agents upon innocent principles,

so that the only widely used form of corporate punishment, fine, will

cause economic detriment to innocent shareholders (or consumers).

If the utility of corporate criminal liability for the crimes authorized,

requested, commanded or performed by the board of directors or

individual members thereof is assumed, then

(8) the logical extension of this form of vicarious liability so as to include

the acts of other high managerial agents is proper on principle

;

(9) such liability, on the analogy of unlawful conduct of natural persons,

is in keeping with the mens tea principle of the common law, since, by
reason and experience, high corporate management is the brain center

of the corporation. Such liability could well be effective as a deterrent,

(10) In providing for the exculpation of the corporation through a showing

of due diligence to prevent the commission of crime, the Model Penal

Code rests on commendable common law principles of mens rea.

(11) But in nullifying the exculpation provision whenever "it is inconsistent

with the legislative purpose in defining the particular offense"—other

• than an offense for which absolute liability has already been imposed

—

the Model Penal Code deviates grossly from principles of utility,

deterrence and mens rea, permits the imposition of additional absolute

liability and invites a judicial development toward abolition of all

mens rea requirements for corporate crimes.

(12) It is urged that an economic-legal inquiry into the supposed effective-

ness of corporate criminal liability be undertaken before the Model

Penal Code sanctions its use, and that, in any event, the mens rea

requirements of the common law be rigidly adhered to.

Conclusion

A generation ago. Professor Joseph A. Francis concluded a similar article

•with these words

:

"Until and unless it is demonstrated that the social good demands that

corporations be held responsible for crimes, there is no sound reason for

so holding them. The mass of confusing dicta must be cleared away

before they are enacted into bad laws. Special instances may demand

that the legislature impute crimes to corporations, but the general

principles of the law . . . will be our safest guides.""

97. Francis, Criminal Responsibility of the Corporation, 18 III. L. Rev. 305, 323 (1924).
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Among these principles are the most important the theory of deterrence

which addresses the threat of legal sanction to a guilty or potentially guilty

mind, and the theory of mens tea without which deterrejice is an empty
phrase. If it be decided that corporate criminal liability is useful, then we
will have no difficulty in imputing the evil (unlawful) act of "a corporation"

to the entity if its mind was evil, and the corporate mind is that of one,

several or all members of the inner circle of management. In the words of

another author who spoke a generation ago

:

"It is suggested that criminal liability be imposed on those legal persons

which are corporations only for the acts of the human beings who as

primary representatives wield the powers of the groups upon which

they are predicated."''

It seems that in Britain such admonitions and considerations had some

effect upon the legislature, for, our good colleague John Llewellyn Edwards

could write about this problem quite recently "that the legislature's in-

creasing accent on personal responsibility portrays a welcome and signif-

icant attitude."" Response does not come so easily in America. For us, as

for Mephistopheles, the word holds true

:

"Yu'll have to say it thrice."""

APPENDIX—LITERATURE
In addition to extensive discussions in the well known text books and

treatises on the law of crimes and the law of corporations, the following

periodical literature is noteworthy:

A. Critical Analysis of the Corporate Entity Theory:

(1) Machen, Corporate Personality, 24 Harv. L. Rev. 253, 347 (1911)

;

(2) Ct\Aa.rt, Legal Personality, 27 L.Q. Rev. 90 (1911);

(3) Wormser, Piercing the Veil of Corporate Entity, 12 Col. L. Rev. 496 (1912)

;

(4) Laski, The Personality of Associations, 29 Harv. L. Rev. 404 (1916);

(5) Canfield, Scope andLimits of the Corporate Entity Theory, 17 Col. L. Rev. 128 (1917).

B. History of the Corporation and Its Liability:

(1) Williston, History of the Law of Business Corporations before 1800, 2 Harv. L. Rev.[l05,

149(1888); f>'

(2) Dewey, The Historic Background of Corporate Legal Personality, 35 Yale L.J. 655 (1926)

;

(3) Ullmann, The Delictal Responsibility of Medieval Corporations, 64 L.Q. Rev. 77 (1948).^ |t,_

C. OfHistorical Significance:

(1) Lindley, On the Principles which Govern the Criminal and Civil Responsibilities of Cor-

porations, 2 Jurid. Sec. Papers 31 (1858); for proceedings thereonseel Jur.Soc. J.&Rep.

334 (1857) ; 29 L.T.R. 25 (1857).

98. Winn, The Criminal Responsibility of Corporations, 3 Camb. L.J. 398, 414 (1929).

99. Edwards, Mens Rea in Statutory Offences 243 (1955).

100. Goethe, Faust, Part I, Act I, Scene IV.
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(2) Note, The Criminal Responsibility of Directors, 42 L.T. 160 (1866)

;

(3) Note, Can Corporate Bodies be Guilty of Malice?, 5 1 L.T. 96 ( 1 87 1 )

;

(4) Hamilton, Indictment of Corporations, 6 Crim. L. Mag. 317 (1885)

;

(5) Rlchberg, The Imprisonment of Criminal Corporations, 19 Green Bag 156 (1909).

D. Critical Modern Literature on Corporate Criminal Liability:

American—Articles

:

(1) Canfield, Corporate Responsibilityfor Crime, 14 Col. L. Rev. 469 (1914);

(2) Hitchler, The Criminal Responsibility of Corporations, 27 Dick. L. Rev. 89, 119 (1923);

(3) Francis, Criminal Responsibility of the Corporation, 18 111. L. Rev. 305 (1924);

(4) Edgerton, Corporate Criminal Responsibility, 36 Yale L.J. 827 (1927)

;

(5) Lee, Corporate Criminal Liability, 28 Col. L. Rev. 1, 181 (1928).

American—Notes:

(1) Note, Criminal Liability of Corporations, 14 Col. L. Rev. 241 (1914);

(2) Note, Corporations, Recent Treatment of the Corporate Fiction, 13 Com. L.Q. 99 (1927);

(3) Note, Criminal Liability of Corporations for Acts of Their Agents, 60 Harv. L. Rev. 283

(1946);

(4) Note, Corporate Criminal Liability in New York, 48 Col. L. Rev. 794 (1948).

See also

:

Snyder, Criminal Breach of Trust and Corporate Management, 11 Miss. L.J. 123 (1938);

Hildebrand, Corporate Liability for Torts and Crimes, 13 Tex. L. Rev. 253 (1935); Dangel,

Criminal Liability of Corporations, 12 Law. Soc.J. 539 (1947).

British—Articles

:

(1) Winn, The Criminal Responsibility of Corporations, 3 Camb. L.J. 398 (1929);

(2) Welsh, The Criminal Liability of Corporations, 62 L.Q. Rev. 345 (1946)

;

(3) Burrows, The Responsibility of Corporations under Criminal Law, 1 J. Crim. Sc. 1 (1948).

British—Notes

:

(1) Note, Companies and Criminal Responsibility, 197 L.T. 115 (1944)

;

(2) Note, Corporations—Mens Rea, 60 Scot. L. Rev. 145 (1944)

;

(3) Note, The Criminal Liability of Corporations (Refresher Articles, Crime I la and lib),

196 L.J. 513, 527 (1946).

Brief comments on articles listed under D.

American scholarly writers are not agreed on the propriety of, and need

for, corporate criminal liability. Canfield, supra, concedes the propriety of

corporate criminal liability for absolute liability offenses only. Hitchler's

article, supra, is mainly textual, but he seems to agree with the development

in the courts. Francis, supra, is strictly opposed to corporate criminal

liability, assigning as his reason that no one has shown (or perhaps will

ever be able to show) that the social good demands such liability. Edgerton,

supra, favors corporate criminal liability for reasons of deterrence. But by

dismissing the importance of, and need for, mens rea, Edgerton is guilty of a

grave inconsistency, for, how does deterrence operate but on the guilty or



1826

potentially guilty mind of the addressee of the legal prohibition? He seems

to identify mens rea with the vindication theory of punishment. Lee, supra,

is in favor of. corporate criminal liability, mainly on the rather doubtful

tort analogy. This work is particularly noteworthy for its case analyses.

The English writers present a somewhat more consistent pattern. Nobody
rejects corporate criminal liability outright. But the general acceptance of

corporate criminal liability is limited to that form which is consistent with

principles of mens rea and deterrence. Winn, supra, takes an interesting

position which is more consonant with the views here propounded than is

any of the other writers, i.e., that where the crime can be said to have

originated with the "primary representatives of the corporation," the

entity should be liable, but not otherwise. However, Winn accepts this

liability on principle without proof of its social and economic necessity.

Welsh, supra, presented a textual discussion in which he agreed largely

with Winn's restrictive "primary representative" criminal liability of the

corporation. Burrows, lastly, accepts corporate criminal liability without

major argument.
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New Yobk, N.Y., Apnl 4, 1972.
Hon. John L,. McClellan,
Chairman, Subcommittee on Criminal Laws and Procedures, Committee on the

Judiciary, Senate Office Building, Washington, D.C.

Dear Chairman McClellan : On behalf of the Special Committee on Consumer
Affairs of the Association of the Bar of the City of New York, I enclose a copy
of a Committee report on "The Proposed New Federal Criminal Code and
Consumer Protection".

Yours truly,

Leox I. Jacobson,
Secretary, Special Committee on Consumer Affairs.

Association of the Bar of the City of New York Special Committee
ON Consumer Affairs

The Proposed New Federal Criminal Code and Consumer Protection

On January 7, 1971, the National Commission on Reform of Federal Crimi-
nal Laws submitted its final report proposing a new Federal Criminal Code.
Some of the provisions of the Code affecting consumer affairs present serious

problems in our view. The code is largely based on the Model Penal Code and
on thinking concerning state criminal codes. The principal difficulty with this
approach is that, historically, federal law has developed "interstitially" to fill

gaps created by lack of state authority or state action in dealing with various
types of nationwide problems.

Indeed, the expansion of federal efforts has led to reliance by the states on
federal action in some fields. This has not been the case in the field of con-
sumer protection generally, where state and local agencies have been extremely
active. However, it has been so to a significant extent in criminal law enforce-
ment against hardcore consumer fraud, such as that practiced by fiy-by-night

enterprises or those who deliberately prey on the unsophisticated.
The chief weapon for action against those who fall in this category has been

the mail fraud statute (18 U.S.C. § 1341),* which makes it a crime for any
person to devise a scheme or artifice to defraud and to use the mails for the
purpose of executing such scheme. It has been held repeatedly that it is

enough if the conduct of the defendant normally would bring about the use of
the mails for the purpose of executing the scheme, even if the mailings are by
a third party.
The proposed new Federal Criminal Code seeks to replace all federal crimi-

nal laws pegging the definition of the offense to acts creating federal jurisdic-

tion, such as the use of the mails. In line with this, it proposes to repeal the
mail fraud statute as well as the related wire fraud statute (18 U.S.C, § 1343)
and replace them with a generalized theft provision (Code § 1732).

Unfortunately laws against theft have been difficult for prosecutors to apply
to consumer fraud. The focus of the offense is on loss of money by particular

victims, rather than on the course of conduct or the intent of the defendant.

The success or failure of the scheme and the amount of loss, totally irrelevant

to the existance of an offense under the mail fraud statute, would become crit-

ical to the grading of the violation as a felony or misdemeanor under the pro-

posed code (sec. 1735).
Further, section 1741 of the code would adopt a detailed series of definitions

for theft and related offenses not contained in present statutes, which would
exclude from coverage "falsifications as to matters having no pecuniary signifi-

cance or puffing by statements unlikely to deceive ordinary persons in the

group addressed.'
No need for these restrictive definitions is shown in the comments to the

code. Indeed, the "puffing" exemption, expressly provided in the statute for the

•E.R.. United States v. Zovluck. 274 F. Supp. 385 (S.D.N.Y. 1967) aff'd after convic-

tion, Dkt. No. 32652 (2d Clr. 4/7/69) ; United States v. Armantrout, 411 P.2d 60 (2d

Clr. 1969) ; United States v. Andreadls, 366 F.2d 423 (2d Clr. 1966). cert, denied, 385
U.S. 1001 (1967) ; Friedman v. United States, 347 F.2d 967 (8th Clr. 1965) ;

Williams
V. United States, 368 F.2d 972 (10th Clr. 1966) ; Adams v. United States, 347 F.2d 665
(8th Clr. 1965).
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first time, might be claimed to immunize false representations designed to de-

ceive the unsophisticated simply because a majority of those in the group ad-

dressed (e.g., through the mass media) would be unlikely to be fooled by a de-

ceptive sales pitch. This would be harmful both to consumers and to legitimate

businessmen, who would be placed at a competitive disadvantage.

When the study draft of the proposed code was released, these definitions

and the shift to a theft concept were unanimously disapproved in a joint re-

port of this Committee and the Committees on Federal Legislation, Federal

Courts and Trade Regulation. Report on Proposed Legislation to protect con-

sumers, including Consumer Class Actions, 10 reports of Committees of the As-

sociation of the Bar concerned with Federal Legislation No. 1, p. 14, n. 13 (Oc-

tober 1971).
The weakening of consumer protection by abolition of the mail fraud statute

and its replacement by a mere theft prohibition is especially unfortunate at a
time when there is increased public concern with consumer protection.

Section 1617 of the code would create a new federal crime of "criminal coer-

cion" which would cover a person who "with intent to compel another to en-

gage in or refrain from conduct . . . threatens to . . . publicize an asserted fact

whether true or false, tending to subject any person ... to hatred, contempt
or ridicule, or to impair another's credit or business repute ; or . . . take or

withhold oflScial action as a public servant, or cause a public servant to take
or withhold official action." (Emphasis added.)

Conceivably it could be claimed that for a local consumer protection organi-

zation to tell a seller that a public statement would be made attacking its

practices unless changed, could constitute a federal crime if instrumentalities

of interstate commerce was used. Similarly, if a tenant were to take pictures

of rat or roach infestation, or cracking walls or ceillings, of an apartment and
threaten to send them to the press unless the defects were fixed, this might
conceivably be claimed to constitute a violation.

Under the code, it is an aflBrmative defense as to which the defendant has
the burden of proof, that a purpose of the threat was to cause the party to de-

sist from misbehavior or make good a wrong. This would mean that a jury

would have to decide this vague question, with the burden being on the de-

fendant, in order for ciminal liability to be avoided. The possibilities of a

"chilling effect" on freedom of expression are evident.

Similar problems could arise under the broad definitions of "threat" in sec-

tion 1741 of the proposed code.

If the mail fraud statute is not to be retained in its present form, because
of the philosophical conception of the code that 6ffenses pegged to specific

bases of federal jurisdiction should be eliminated, consideration might be given

to a new offense covering schemes to defraud where any acts giving rise to

federal jurisdiction are committed. This would accord with the terminology
used in the code, without weakening the protection of the consumer under the

present mail fraud statute. Provisions could be considered in this context for

allowing a judge to order restitution to victims as part of any judgment of

conviction, or to permitting a preliminary injunction against mail fraud as is

possible at present in cases of stock fraud.
Likewise, consideration should be given to amending the provisions of sec-

tion 1617 to avoid making criminal (subject only to an afiirmative defense the
burden of proof as to which is on the defendant) legitimate activity which
now occurs.

Respectfully submitted.
Special Committee on Consumer Affairs,

Stephen Kass, ChaAitnan.

Mrs. Julia C. Algase; Edward Bransilver; Prof. David Caplovitz;
Martin Cole; Albert W. Driver. Jr.; Carl Felsenfeld ; Emilio P.

Gautier ; Richard A. Givens ; Leon S. Harris ; Leon Jacobson

;

Marva P. Jones ; Mrs. Rhoda Karpatkin ; Prof. Homer Kripke

;

James Lack ; Hon. Richard S. Lane ; Michael B. Maw ; Caesar
Perales ; Edward A. Perell ; James Prendergast ; Bruce Ratner

;

Don Allen Resnikoflf; Irving Scher; Prof. Philip G. Schrag;
David Paget ; Florence M. Rice.
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State op New Yoek, Washington Office,
Washington, D.C., June 5, 1972.

Robert H. Joost, Esq.,

Assistant Counsel, Committee on the Judioiary,

Neiv Senate Office Building, Washington, D.C.

Dear Bob : Pursuant to your recent request, I enclose herewith a copy of

Assembly bill No. 9203-A, pertaining to corroboration in prosecutions for sex

offenses.

The bill is now Chapter 373 of the Laws of 1972.

Also enclosed is Governor Rockefeller's Approval Memorandum.
Best regards.

Sincerely,
Steve.

Enclosures.
State of New York

Cal. No. 231, 9203-A

—

In Assembly, February 3, 1972

Introduced by Mr. SUCHIN—Multi-Sponsored by—Messrs. DiCARLO, KEL-
LEHER, LEASURE, BETROS, WEMPLE, MARGIOTTA, FLACK, LOPRESTO,
MoFARLAND, FARRELL, RICCIO, HECHT, KREMER, HOCHBERG, KOP-
PELL, S. POSNER, STELLA, NINE, KRAF, CHANANAU, MONDELLO, MER-
CORELLA, JONAS, SCHMIDT, MITCHELL, KELLY, ROSENBERG, ESPO-
SITO, MARSHALL, HENDERSON, MoFARLAND, STEINGUT, BLUMEN-
THAL—read once and referred to the Committee on Codes—reported from said

committee with amendments, ordered reprinted as amended and placed on the

order of second reading

AN act to amend the penal law, in relation to corroboration in prosecution for sex offenses

The People of the State of New York, represented in Senate and Assembly, do
enact as follows:

Section 1. Section 130.15 of the penal law is hereby amended to read as follows

:

§ 130.15 Sex offenses ; corroboration.

1. A person shall not be convicted of any offense defined in this article, or of an
attempt to commit the same, except as provided in subdivision three, solely on the

[uncorroborated] testimony of the alleged victim£. This section shall not apply
to the offense of sexual abuse in the third degree.], unsupported by other evidence
tending to:

Explanation—Matter in italics is new ; matter in brackets [ 3 is old law to be omitted.

(a) Establish that an attempt was made to engage the alleged victim in

sexual intercourse, deviate sexual intercourse, or sexual contact, as the case
may be, at the time of the alleged occurrence ; and

(b) Establish lack of consent of the alleged victim, where such is an element

of the offense.

2. Where lack of consent is not an element of the offense, or where lack of con-

sent is an element of the offense and results from incapacity to consent because of

the alleged victim's age, then in addition to the requirements of corroboration pre-

scribed in subdivision one, the corroborative evidence shall not be sufficient to

sustain a conviction unless it tends to connect the defendant with the commission

of the offense or attempted offense.

S. This section shall not apply to the offense of sexual abuse in the third degree,

or an attempt to commit the same, where lack of consent results from lack of

express or implied acquiescence in the actor's conduct, but a person shall not be

convicted of sexual abuse in the third degree, or an attempt to commit the same,

based on that type of lack of consent, upon testimony of the alleged victim as to

conduct that constitues any other offense defined in this article, or an attempt to

commit the .same, unsupported by other evidence sufficient pursuant to subdivision

one or subdivision two to sustain a conviction of an offense defined in this article

other than sexual abuse in the third degree.

If. A conviction by verdict of an offense defined in this article, or of an attempt

to commit the same, based upon corroborative evidence meeting the requirements

of subdivision one or subdivision two is not rendered improper because the evi-
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dence was not sufficient under subdivision one or subdivision two to support a con-
viction for some other offense defined in this article, or of an attempt to commit
the same, which according to the alleged victim's testimony or other proof may
have been committed.

5. This section does not apply to a conviction for any offense defined in any
provision of law outside this article. Unless expressly provided by statute, the
the requirements of corroboration prescribed in this section do not become appli-

cable in a prosecution for any such offense because commission of or intent to com-
mit an offense defined in this article was an element or integral part of such other

offense, or because the two offenses were alleged or proved to have been com-
mitted in the course of the same criminal transaction, as that term is defined in

subdivision two of section 4O.IO of the criminal procedure late, or because evidence

of the commission of an offense defined in this article was otherwise admitted in

evidence in the prosecution for such other offense.

6. For purposes of this section, the other party to the alleged act of sexual inter-

course, deviate sexual intercourse, or sexual contact is deemed the alleged victim.

§ 2. Section 255.30 of such law, as amended by chapter seven hundred ninety-

one of the laws of nineteen hundred sixty-seven, is hereby amended to read as

follows

:

§ 255.30 Adultery and incest ; corroboration.

1. A person shall not be convicted of adultery [or incest] or of an attempt

to commit [either such crime] adultery solely upon the [uncorroborated] testi-

mony of the other party to the adulterous [or incestuous] act or attempted
act[.], unsupported by other evidence tending to establish that the defendant

attempted to engage with the other party in sexual intercourse, and that the de-

fendant or the other party had a living spouse at the time of the adulterous act or

attempted act.

2. A person shall not be convicted of incest or of an attempt to commit incest

solely upon the testimony of the other party to the incestuous act or attempted
act, unsupported by other evidence tending to establish that th" defevdont mar-
ried the other party, or attempted to engage in sexual intercourse with the other

party, and that the defendant was a relative of the other party of a kind speci-

fied in section 255.25.

§ 3. Such law is hereby amended by adding thereto a new section, to be sec-

tion 260.11, to read as follows :

§ 260.11 Endangering the welfare of child; corroboration.

A person shall not be convicted of endangering the welfare of a child, or

of an attempt to commit the same, upon the testimony of the alleged victim

as to conduct that constitutes a/n offense or an attempt to commit an offense

defined in article 130, without additional evidence sufficient pursuant to

section 130.15 to sustain a conviction of an offense defined in article 130, or of
an attempt to commit the same.

§ 4. This act shall take effect on the thirtieth day after it shall have become a
law.

State of New York, Exectttive Chamber,
Albany, N.Y., May 22, 1972.

Memorandum filed with Assembly Bill Number 9203-A, entitled : "AN ACT to

amend the penal law, in relation to corroboration in prosecutions for sex offenses"

Few crimes are more contemptible than forcible rape. Yet, under our present

State law, few crimes are more difficult to prove or so rarely proven.

Under New York's present statute covering sexual offenses, it is not enough for

an actual rape victim to attest to this fact. In order to convict the assailant,

proof, other than the victim's testimony, has to be produced corroborating three

elements : the assailant's identity, that penetration occurred and that force was
applied.

Given the furtive nature of the crime, outside corroboration as to such matters

as penetration and identity is nearly impossible to obtain. This is borne out by

the fact that in a recent, typical year, only 18 rape convictions were obtained in

the courts of New York, versus thousands of complaints. Indeed, only New York

and Iowa, among all the states, demand this rigid and unrealistic corroboration

of rape. In fact, this is the only crime that does require such corroboration.



1831

This bill modifies the extent of corroborative evidence required to sustain a
criminal conviction for rape or other sexual offenses. Under the bill, it will not be
necessary to produce corroborating evidence of the assailant's identity and of
penetration. The complainant will still be required, however, to produce corrob-
orating evidence that force had been used and penetration attempted.
The common defense of the existing, almost unprovable requirement for outside

corroboration is that it reduces the possibility of one person falsely accusing
another of rape, for whatever purpose. This is a legitimate concern. I am satisfied

that this bill enables more effective prosecution of sexual criminals and, by re-

quiring corroboration of force, still provides safeguards against false accusation
of rape.

The bill further eliminates the wholly illogical content of the present law which
says, in effect, that if the charge of sexual assault is not proved, neither can
incidental charges, such as bodily assault or possession of a weapon, be proved.

Under this bill, these incidental charges may be considered separately on their

merits, even should the rape charges fail, a clear victory for logic.

This bill brings reality and reason, now sorely lacking, to the laws covering

sexual crimes in this State. In this era of alarming crime rates, particularly vio-

lent crime against one's person, this legislation will go far to protect particularly

women and children in our society from the heinous offense of rape and other

sexual crimes.

Those public protectors whose hands have been tied by the unreal demands of

the present law, all support this bill, including the State District Attorneys Asso-

ciation, the Committee on Criminal Courts, Law and Procedure of the Association

of the Bar of the City of New York, the Committee on State Legislation of the

New York County Lawyers' Association, the New York State Sheriffs' Associa-

tion and the Division of State Police.

The bill is approved.
(Signed) Nelson A. Rockefeller.

Following is an opinion of the New York State Court of Appeals of July 7, 1972,

in which the majority criticized New York's unusually stringent corroboration

rules

:

State of New York Court of Appeals

Date Filed : July 7, 1972.

Date Received : July 17, 1972.

[3. No. 146. 72]

The People &c., Respondent, vs. Melvin Limy, a/k/a Melvin Linear, Appellant.

Opinion

This opinion is uncorrected and subject to revision before pub-

lication in the New York Reports.

Scileppi, J.

:

Complainant, a 17-year-old school girl, willingly, but apparently unwittingly,

accepted a "lift" from a male stranger in the early evening on October 13, 1968.

By her own testimony, she refers to a two-hour stay with her assailant before

and after an act of forcible intercourse at some secluded spot near her home,

when finally released, she ran home and reported the incident to her mother
who. in turn, notified the State Police.

There is no real doubt that the record affords suflScient corroboration that

intercourse was committed by forcible compulsion. The complainant's mother
testified to her daughter's bloodied mouth, bruised lips, disheveled appearance

and apparent emotional distress. Independent medical proof of the complainant's

condition shortly after the incident occurred, verified that coitus had taken

place and that the complainant had been physically abused (see e.g. People v.

Masse, 5 N Y 2d 217: People v. Deitsch. 237 N. Y. 300; People v. Marshall, 5

A D 2d 3")2. affd. 6 N Y 2d 823) ; and a mass of fine lacerations about the

back and "vegetable matter" compatible with leaves and small branches, tangled

in the complainant's pubic hair is corroborative of the fact that the complainant
had been dragged along and assaulted on the open ground.
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Because the law requires that the victim's testimony be corroborated in each
of the three material elements of the offense {People v. Page, 162 N. Y. 272

;

People V. Downs, 236 N. Y. 306; People v. Masse, 5 N Y 2d 217, supra; see also
Penal Law, § 130.15)—force or lack of consent, penetration and identity—there
must further be some independent showing that it was the defendant who com-
mitted the crime before the conviction will be sustained (Penal Law, § 130.15;
People V. Masse, 5 N Y 2d 217, supra; People v. Page, 162 N. Y. 272, 274-275,
supra; People v. Croes, 285 N. Y. 279; People v. Marshall, 5 A D 2d 352, affd.

6N Y2d823, 5«pm).
Defendant has never admitted to having intercourse with the complainant,

and at the trial offered an alibi as to his whereabouts on the night in question. No
independent testimony has been introduced to corroborate the Identity of the
alleged rapist; and while real evidence might suffice (see People v. Marshall,
5 A.D. 2d 352, 353, afifd. 6 NY 2d 823, supra), the only evidence which would place
the defendant at the scene of the crime is that of the complainant, set forth
along with a vidid description of the defendant, his car—the one allegedly used
to transport the victim to the scene of the crime—and a ring said to have been
worn by the attacker and identified to one confiscated from the defendant at the
time of his arrest. On their direct case, the People have offered no proof which
would place the car, concededly the defendant's, or the defendant himself, in or
about the vicinity where the alleged rape occurred on the night in question (cf.

People V. Hutchings, 36 AD 2d 659). Beyond the victim's own testimony that she
was, in fact, inside the defendant's car, an allegation which is surely buttressed
by her detailed descriptions, there is no independent evidence, either circum-
stantial or direct, to support the charge that the defendant was her assailant,

(see People v. TerwilUnger, 74 Hun 310, affd. on Op. below, 142 N. Y. 629 ; People
V. Deitsch, 237 N. Y. 300, supra).
As a practical matter, and on the basis of the evidence adduced, the jury, logi-

cally and reasonably could infer that the complaining witness was raped. Absent
independent corroboration of the perpetrator's identity, however, the law re-

quires that the victim's testimony linking the defendant to the crime be dis-

counted; and, on the basis of the facts, the conviction must fall (People v. Page,
162 N. Y. 272, 274-275, supra; People v. Downs, 236 N. Y. 306, supra; People v.

Anthony, 293 N. Y. 649). The order appealed from should be reversed and a new
trial granted.
The statutory requirement of corroboration in all rape cases and under the

revised Penal Law in crimes prosecuted under Article 130, as well as the judi-

cially created rule extending the corroboration requirement to crimes intrinsi-

cally related to rape or committed in aid of effecting a rape (Penal Law, § 130.15

;

People V. Lo Verde, 7 N Y 2d 114 ; People v. English, 16 N Y 2d 719 ; see also,

People V. Moore, 23 N Y 2d 565, 567-568), finds plausible, if not redoubtable,
justification in protecting against the danger of false accusations (People v.

Yannucci, 258 App. Div. 171, 173 ; Matter of Sam "F" and Bobhy "S", 68 Mlsc 2d
244; 7 Wigmore, Evidence [3d ed.], §2061, p. 354; cf. People v. Radunovic, 21
N Y 2d 186, 191, concurring Op., Breitel, J.). In terms of its objectives, however,
the statutory rule is of minuscule practical value (7 Wigmore, Evidence [3d ed.],

§ 2061, p. 354) ; and in its overall effect continues to threaten disconcerting, if not
mischievous consequences (People v. Radunovic, 21 N Y 2d 186, 193, supra, dis-

senting Op., Scileppi, J.). Wigmore, apprehending the threat of false accusa-
tions, recognizes, that the purpose of the rule is accomplished by the trial

judge's power to set aside the verdict upon the ground of insufficient evidence
(7 Wigmore, Evidence [3d ed.], § 2061, p. 354).
Indeed, it imposes itself as a broad testimonial disability, when common expe-

rience and ordinary suspicion already suggest circumspection (Matter of Sam
"F" and Bobhy "S", 68 Misc 2d 244, supra; see also, 7 Wigmore, Evidence [3d
ed.], § 2061, p. 354; cf. People v. Radunovic, 21 N Y 2d vrf, vtb, concurring Op.,

Breitel, J., supra). Although we need not canvass either the efforts of the over-
whelming majority of states which labor without such an "over evidence require-
ment" [sic] (See Matter of Sam "F" and Bobby "S", 68 Misc 2d 244, supra; gen-
erally the complainant's uncorroborated testimony, if not contradictory or in-

credible, or inherently improbable, may be sufficient to sustain a conviction, while
a more stringent standard, requiring corroboration, would apply where that testi-

mony is contradictory or inherently unreliable or improbable ; see also CJS,
Rape, §78: 7 Wi|2:more, Evidence [3d ed.], §2061, esp. N. 1 at p. 254), or the
myriad criticism which the rule's detractors would inveigh against it, some of its

more egregrious flaws warrant at least passing comment.
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First, and perhaps foremost, is the fact that in imposing an evidentiary stand-
ard more befitting a public event, the law necessarily frustrates the prosecution
of an inherently furtive act. Secondly, it establishes a system of false distinctions
between offenses committed most often against the person of a woman and other
equally serious charges where "the motivation for falsehood or occasion for inac-

curacy is . . . [as] great, and the disproof diflScult" (People v. Radunovic, 21 N Y
2d 186, 192, concurring Op., Breitel, J., supra : specifying fraud, prostitution,

illegitimacy and filiation proceedings, alleged gifts from the now-dead and be-

tween those in a confidential relationship) . Predicated on an earlier ethic which
held such activities unusually heinous, the distinction was once arguably proper

;

by more contemporary standards, it nevertheless expresses almost an irrational

doubt toward the claims of women who have been victimized sexually, with virtu-

ally nothing to commend its continued use.

Legislation, amending Penal Law, § 130.15, has recently been signed into law
and, as of its effective date, no longer requires corroboration of the complaining
Witness's testimony regarding penetration or, in most instances, the perpetrator's

identity (Penal Law, § 130.15, as amd. ch. 373, Laws of 1972). Additionally, it

discards the judicially created rule extending the corroboration requirement to

incidental crimes where the charge is supported by evidence of a consummated
rape {People v. Verdo, 7 N Y 2d 114, supra; People v. English, 16 N Y 2d 719,

supra; People v. Radunovic, 21 N Y 2d 186, supra; cf. People v. Moore, 23 N Y 2d
565, 567^68, sMpra).

This amended version represents an improvement over the present law, but
retains crude vestiges of the former evidentiary standard : the element of force,

and in certain cases, identity, still requires corroboration. Consistency, as well

as a quest for greater justice suggests instead a proposal to eliminate corrobora-

tion entirely (Matter of Sam "F" and Bobhy "S", 68 Misc. 2d 244, 250, supra).

What was said once, and said well, recommends an eminently more reasonable,

certainly more just approach to an admittedly diflBcult problem : "A better prin-

ciple. . . . variously phrased, [would require] especially convincing and satisfy-

ing evidence, within the rubrics of proof beyond a reasonable doubt and the pre-

ponderance of evidence" in prosecutions for such offenses (People v. Radunovic,
21 NY 2d 186, 192, supra). The standard has already proven reliable in other in-

stances where the danger of fabrication is constant (supra, p. 3) and provides a
practical, yet eflicient, safeguard against conviction on idle accusations.

In the end, the question is essentially one of credibility, and for the finder of
fact. Formalistic requirements such as corroboration place an unrealistic premium
on legal niceties, often contrary to the overwhelming proof in a case. Exeprience
recommends further legislation dispensing with corroboration entirely.

People V. Melvin Linzy, a/k/a, Melvin Linear

Jasen, J. (dissenting) :

Once again we have before us the issue of how much cooroborative evidence is

legally sufficient to support a conviction for rape. In my opion, neither precedent
nor the raison d'etre of the corroboration requirement sanction the result reached
by the majority.

Section 130.15 of the Penal Law provides that, except for the offense of sexual
abuse in the third degree (§ 130.55), a defendant may not be convicted of any
offense defined in Article 130 or of an attempt to commit the same, solely on the

uncorroborated testimony of the alleged victim. The People must establish, there-

fore, in every instance, corroboration of the complainant's testimony that (1)
there was sexual penetration* ; (2) that the penetration was without consent;
and (3) that the defendant was the assailant. (People v. Page, 162 N.Y. 272;
People V. Perez, 25 AD 2d 859 ; Mtr of Sam "F" and Bobly "S", 68 Misc 2d 244

;

see also. Denzer & McQuillan. Practice Commentary, Penal Law, § 135.15, p. 279

;

Communication and Study Relating to Requirement of Corroborative Evidence
for Conviction of Certain Crimes, 1962 N.Y. Law Revision Comm. Ann. Rep. 639,

653; Legis. Bull. No. 28 [19711. Assoc, of the Bar, City of New York, pp. 1-2.)

Since there is ample evidence, both physical and medical, in the case at bar, to

establish corroboration that the crime of rape was committed by forcible compul-

1 Except, of course, for attempts, assaults with Intent to commit sexual offenses, and
Impairment of the morals of a minor, which require proof of sexual activity, or Intent to
commit same, rather than penetration.
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sion, the issue dispositive of this appeal is whether the record contains some in-

dependent showing to corroborate the complainant's identity of the defendant

as her assailant.

In determining whether certain evidence satisfies the corroboration require-

ment in a particular case, it must be noted that the corroborating evidence need

not be in and of itself sufficient to support a conviction (see, e.g., People v. Ter-

williger, 74 Hun. 310, affd. on op. below 142 N.Y. 629 ; People v. Imperiale, 14

Misc 2d 887; 1962 Law Revision Comm. Ann. Rep., supra, at pp. 663-664), nor

must it consist of eyewitness testimony (see, e.g., People v. Duegaw, 34 A D 2d

1043 ; People v. Adams, 72 App. Div. 166 ; and see Younger, The Requirement of

Corroboration in Prosecution for 8ex Offenses in Neio York, 40 Ford. L. Rev.

263, 268.) Rather, inquiry should necessarily be made as to whether such evi-

dence serves the asserted purpose of that requirement, to wit : to eliminate or

make negligible the possibility that innocent men will be convicted of rape.

( See, Comment, Corroborating Charges of Rape, 67 Col. L. Rev. 1137, 1141 ; com-
pare, People V. Yannucci, 283 N.Y. 546 ; People v. Deitsch, 237 N.Y. 300 ; People

v. Chumley, 24 A D 2d 805 [cases holding particular items of evidence to be

sufficient] with People v. Czyz, 262 App. Div. 1027 ; People v. Speeks, 173 App.
Div. 440; People v. Doyle, 158 App. Div. 37 [cases holding particular items of

evidence insufficient] ; and see generally, 7 Wigmore, Evidence [3d ed.], §§ 2061,

2062.) Thus, evidence which tends to connect the defendant, and no other, with
the rape sufficiently satisfies the requirement of corroboration of identity. (See,

e.g.. People v. Masse, 5 N Y 2d 217 ; People v. Deitsch, 237 N. Y. 300, supra;
People V. Hutchings, 36 A D 2d 659 ; People v. Chumley, 24 A D 2d 805, supra.)

In the case before us, the People, on the issue of the defendant's complicity,

rely on the fact that the complainant described with accurate detail the auto-

mobile, which was stipulated to as the defendants, and that a ring, matching
precisely the description of a ring which the complainant said her assailant wore,
was taken from the defendant's hand at the time of his arrest. In my opinion,

this evidence, connecting the defendant with the events as testified to by the
complainant, is more than "an immaterial fact" and "it is one of the 'surround-
ing circumstances' of the case with sufficient corroborative value to meet the man-
date of the statute." {People v. Masse, 5 N Y 2d 217, 222 ; and see People v. Mar-
shall, 5 A D 2d 352, affd. 6 N Y 2d 823.

)

The descriptions furnished by the complainant were quite precise and con-
tained vivid details. For instance, defendant's vehicle was described as a black
and white model with high tailfins. a broken antenna, an unusual hood ornament,
and a plastic bug hanging from the rear-view mirror ; and as to the ring, she
accurately described it as being gold, containing a flat black stone. Significantly,
complainant had never met the defendant prior to the time of the attack, nor did
she see him in person from that time to the trial.^ Never having seen the de-
fendant at any other time, the car and the ring, and their description, would not
become known to the complainant in any casual way. Rather, since the com-
plainant could have observed these somewhat unique items only at the time of the
commission of the crime, her descriptions place the defendant at the scene of the
crime, and the reasonable inference to be taken is that he was sufficiently con-
nected with the crime as testified to by the complainant.

In sum, the objective and independent facts as testified to by the complainant
with regard to the car and ring provide the necessary corroboration. Indeed, rec-
ognizing the probative value of this evidence goes "far toward rationalizing a
rule, which, however salutary its original intention, has thus far in its exist-
ence been troublesome in application and at times absurd in result" (Younger,
supra, 40 Ford. L. Rev. at p. 278) and is consonant with the legislative command
that the provisions of the Penal Law "must be construed according to the fair
import of their terms to promote justice and effect the objects of the law."
( Penal Law, § 5.00. ) The majority on the other hand, by its complete disregard
of this evidence has, in effect, created a shield for the guilty, an untoward result
which is, of course, clearly contrary to the reasons enunciated as the aims of the
corroboration requirement, and has imposed "an impracticable burden on the
prosecutor." (Model Penal Code. § 207.4, Comment 22, at p. 264 [Tent. Draft
No. 4, April, 1965].)

2 I would only note that the defendant also testlfifled that the complainant was not known
to him. Hence, we have a true stranger situation, as distinguished from acquaintances,
friends or lovers.
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To be sure, there is a need for prompt legislative action. The anomalous con-
dition of the law created by New York's corroboration rule was aptly stated by
Judge Breitel, concurring in People v. Radunomo (21 N Y 2d 186, 191) : "It is an
immature jurisprudence that places reliance on corroboration, however unre-
liable the corroboration itself is, and rejects overwhelming reliable proof because
it lacks corroboration, however slight and however technical even to the point of
token satisfaction of the rule." To adhere to a rule which creates such a situa-
tion is intolerable.

Recent legislation (L. 1972, ch. 373, amending Penal L/aw § 130.15), which no
longer makes it incumbent on the People to produce corroborating evidence of the
assailant's identity and of penetration, is commendable. The only reasonable solu-
tion, however, to this concededly grave problem in the current administration
of criminal law is outright repeal of all corroboration requirements in sex cases.
Our system of jurisprudence relies on a jury to distinguish truth from false-

hood, after hearing evidence and giving due weight to the requirement that one
must be considered innocent until proven guilty beyond a reasonable doubt. Since
these safeguards suflBce for murder, robbery or burglary cases, there is no cogent
reason why they should fail when the crime charged is a sex offense.

Accordingly, I would affirm the judgment of conviction.

^ ^ :!< !^ H:

Order reversed and a new trial ordered. Opinion by Scileppi, J. All concur,
Fuld, Ch. J., in the following memorandum : I concur in the court's opinion in
so far as it directs a reversal of the defendant's conviction but I do not sub-
scribe to the suggestion that the requirement of corroboration in rape prosecu-
tions be eliminated or further relaxed by the Legislature ; except Jasen, J., who
dissents and votes to affirm in an opinion.

The Ameeican Law Institute,
New Y<yrk, N.T., May 8, 1972.

Hon. G. Robert Blaket,
Chief Counsel, Sudcommittee on Criminal Law and Procedures, U.S. Senate Com-

mittee on the Judiciary, Washington, D.C.

Deak Me. Blaket : A copy of the 1972 charted results of our annual survey on
the status of substantive penal law revision projects in 52 jurisdictions is en-
closed for your and the Subcommittee's possible interest. This brings up to date
the 1971 chart printed at pp. 558-559 in Part II "State Experience" of the Hear-
ings Before the Subcommittee on Criminal Laws and Procedures of the Commit-
tee on the Judiciary, 92d Cong., 1st Sess. (1971).

Very truly yours,
Bhoda Lee Bauch.

Enclosure.

STATUS OF SUBSTANTIVE PENAL LAW REVISION*

I. REVISED CODES; EFFECTIVE DATES

Colo. Crim. Code, Ch. 40; 7/1/1972; Conn. Gen. Stat. Ann., Penal Code (Pub.
Act 828 [1969] ) ; 10/1/1971 ; Ga. Code. Ann., Tit. 26 ; 7/1/1969 ; Hawaii Laws of
1972, Act 9; 1/1/1973; 111. Ann. Stat, Ch. 38; 1/1/1962; Kan. 1969 Session Laws,
Ch. 180: 7/1/1970; Ky. Penal Code; 7/1/1974; La. Rev. Stat, Tit 14; 1942;
Minn. Stat Ann., Ch. 609; 9/1/1963; N.H. [New] Criminal Code, Ch. 625; 11/1/
1973 ; N. Mex. Stat. Ann., Ch. 40a ; 7/1/1963 ; N.Y. Rev. Penal Law ; 9/1/1967

;

Ore. Laws 1971, Ch. 743; 1/1/1972; and Wis. Stat. Ann., Tit. 45; 7/1/1956.

II. CURRENT SUBSTANTIVE PENAL CODE REVISION PROJECTS

A. Revisions completed; not yet enacted (18).—Alaska (House Bill 524 [an
over-all revision of Sen. Bill 5] introduced in Jan. 1972 Legislature ; currently in
House Judiciary Committee).

California (Proposed Criminal Code [Staff Draft, 1971] being studied by Joint
Legislative Committee for Revision of the Penal Code).
Delaware (revised and reintroduced in 1972 Legislature).

•As of April 1972.
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Idaho (Idaho Penal and Correctional Code, Tit. 18, enacted efifective 1/1/1972
but repealed effective 4/1/1972)

.

Maryland (proposed Jiew Code and Commentary to be available for distribu-

tion in May).
Massachusetts (Code & Commentary introduced in 1972 Legislature; Hearings

now being held).
Michigan (Introduced in 1971 Legislature: House Bill 4004; Sen. Bill 2)

(Pased by House 2/29/1972; currently being considered by Senate).

Montana (Proposed, Montana Criminal Code of 1970) (Criminal Law Comm'n
to reconsider and revise some sections ; plan to submit Code to 1973 Legislature).

New Jersey (Proposed new Penal Code & Commentary submitted to Governor
and Legislature 12/1/1971 ; Legislature's Joint Committee on the Judiciary will

hold Hearings this spring).
Ohio (House Bill 511 currently before House Judiciary).
Oklahoma (Revised Code introduced March 1972 in Legislature during last

days of Session; not acted upon; to be reintroduced in 1973 Legislature).
Pennsylvania (Sen. Bill 455 [Proposed New Crimes Code for Pa.] in Senate

Judiciary Committee; Sen. Bill 440 [Proposed Code of Sentencing Procedure]
approved by Senate ; now in House)

.

Puerto Rico (Proposed Code: Senate Project 19 & House Project 27. Senate
Judiciary Committee Hearings now being held)

.

South Carolina (Proposed Code with Commentary to be introduced in 1972 or

1973 Legislature)

.

Texas (to be reintroduced in 1973 Legislature).
United States (Proposed New Federal Criminal Code submitted to Congress

Jan. 1971) (Senate Judiciary Subcommittee on Criminal Laws and Procedures
holding Hearings).
Vermont (tentative enactment 1970 but project abandoned in Committee)

.

Washington (Proposed Criminal Code to be reintroduced in 1973 Legislature).

B. Revisions tcell under way (6).—Alabama (plan to submit Code to 1974 or

1975 Legislature).
Arkansas (plan to submit Code to 1973 Legislature).

Florida (since 1970) (partial enactment June 1971: CH. 71-136, LAWS OF
FLORIDA [1971]).
Iowa (plan to submit Code to 1973 Legislature)

.

Missouri (plan to submit Code to 1974 Legislature)

.

Nfebraska ( plan to submit Code to 1973 Legislature)

.

C. Revisions at varying preliminary stages (4).—Indiana, North Dakota,

Utah, Virginia.

D. Revisions authorized—Work not yet begun (3).—Maine.

North Carolina (work interrupted to revise Procedure Code)

.

Rhode Island (project was abandoned to work on Procedure Code; may be

reactivated).
E. Contemplating revision (1).—Arizona.

III. NO OVERALL REVISION PLANNED

Mississippi, Nevada (recodification with minor changes enacted 1967), South

Dakota, Tennessee, West Virginia, Wyoming.

o
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