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REFORM OF THE FEDERAL CRIMINAL LAWS

THURSDAY, JUNE 13, 1974

U.S. Senate,
Subcommittee ox Cri:\iinal Laws and

Procedures
OF the Committee on the Judiciary,

Washington, D.C.

The subcommittee met, pursuant to recess, at 10:15 a.m., in

room 2228 Dirksen Senate Office Building, Senator Roman Hruska
presiding.

Present: wSenator Hruska.
Also present: Paul C. Summitt, chief counsel; Douglas R. Marvin,

minority counsel; Dennis C. Thelen, assistant counsel; and Mabel A.

Downey, clerk.

Senator Hruska. The subcommittee will come to order.

The chairman is not able to be here because of other official Senate
duties. He asked me to preside.

We will resume our hearings on the bills S. 1 and S. 1400 having
to do in each instance with the revision of the title 18 Criminal
Code of the United States. We are favored this morning by the

presence from the Association of the Bar of the City of New York,
Raymond L. Falls and Andrew M. Lawler. It is my understanding
that Judge Asch had originally been assigned to this occasion and
he is not able to be here.

Am I correct?

Mr. Falls. That is correct. Judge Asch is chairman of our com-
mittee, which is a special committee of the bar to stud}' the Crim-
inal Code. He is unable to be here, so we are here in his stead.

Senator Hruska. We welcome both of you here. We have received

your rep\)rt.

Have you a statement on the report, Mr. Falls?

Mr. Falls. Yes; we do have some comments. Senator. We do
not have an additional written statement.

Senator Hruska. Go ahead.

STATEMENT OF RAYMOND L. FALLS, JR., SECRETARY OF THE COM-

MITTEE ON THE FEDERAL CRIMINAL CODE OF THE ASSOCIATION
OF THE BAR OF THE CITY OF NEW YORK; ACCOMPANIED BY
ANDREW M. LAWLER, JR., MEMBER OF THE COMMITTEE ON THE
FEDERAL CRIMINAL CODE OF THE ASSOCIATION OF THE BAR
OF THE CITY OF NEW YORK

Mr. Falls. Let me begin with a few preliminary comments.
We indicated when we testified 2 years ago on the Brown Commission

(7673)
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bill that we approach this problem, as I am sure the subcommittee
does, with a great awareness indeed, perhaps being intimidated by the
massiveness of the task, that anyone faces who attempts the task
that the Brown Commission attempted and that this subcommittee
is attempting, to review and codify the entire criminal law system in

the United States.

Our committee of the association was especially appointed some
'.] or 4 years ago, initially to stud}^ the Brown Commission proposal,
and 2 years ago we submitted to the subcommittee a printed report
and gaye testimony at that time. Since that time, of course, we have
introduced into the Senate S. 1 and S. 1400, which represent two
separate attempts at codification of the criminal law, each of which
differs in some particulars, in many particulars, from the Brown
Commission bill.

During the period since those bills were introduced we have made
further study of S. 1 and S. 1400 in an attempt to compare them with
the Brown Commission bill and to make our recommendations with
respect to drafting problems in one or another of the bills, and to

express our preference and recommendations as among the various
provisions of the three bills. We have delivered to the clerk of the

subcommittee today copies of our tentative report comparing the three

bills. We hope within the next few weeks to provide the subcommittee
with copies of a final printed report, which we would like to ask be
made part of the record.

The tentative report that we delivered today is, however, sub-
stantially complete and final in terms of the recommendations and
opinions expressed. I should point out, too, that our present report
should be read together with the report that we submitted 2 years
ago, because we have not attempted to recanvass all the issues that

we spoke to in that original report and in our testimony 2 years ago.

Senator Hritska. Note will be taken of that and will be regarded
accordingly.

Mr. Falls. Thank you.
Again, a few general views with respect to the whole ([uestion of

codification. One cannot study a proposal of this sort without some-
times haying a question or a qualm about whether the game is worth
it, whether the project should be pursued at all, because there are

certainly risks involved in a project of this kind. I suppose it is im-
possible in writing a bill so large and so comprehensive and dealing

with such a variety of questions to achieve perfection or anything
close to it. There is always the risk that any codification will contain
in it ambiguities, unintended changes in the law, or erroneous policy

judgments, either because they were consciously arrived at errone-

ously or because of inadvertence.

We think, however, that those risks are outweighed by the ad-

vantages of proceeding with the codification. We think that the project

should go ahead. There has been an enormous amount of effort spent

on it both by the Brown Conunission and by this subconunittee,

by various j^ublic groups, and we think tluit th(>re are advantages
to be achieved that outweigh the risks involved.

First of all, we think that any of the three bills that have been
considered— tlu^ Brown Conunission bill, S. 1 or S. 1400—achieve a

certain desirable objective in t(M'nis of rationalizing the law and making
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it more coherent and understandable. One example is the separation

of the jurisdictional bases of Federal criminal law from the substantive

offenses so we do not have a whole series of crimes, the only difference

in which is that there is a different jurisdictional base.

Another area in which we think that all the bills would achieve

some desirable consistence or coherence is in the area of sentencing,

grading of offenses, where we arrive at a system that is more sys-

tematic, more understandable and more coherent. I think that codi-

fication is also desirable because it offers the opportunity, which is

achieved in varying degrees in the three bills, of effecting appropriate

reforms and codifying things that have never been codified in the

past, but perhaps should be.

For example, all of the bills contain for the first time a general

Federal statute dealing with attempts, rather than having this

treated in a piecemeal fashion. We think this is desirable. All bills

attempt to codify the offense of entrapment that previously had not
been codified and as to which there is a great deal of confusion and
ambiguity in the decided cases.

So, the sum and substance of it is that we think that codification

is a desirable thing. We think it should be done with great care and
with further study.

One final advantage of the codification is, because of its coherence
and the systemization of the criminal law, it provides a better base
on which to build in tlie futiu'e. I think it would be easier to perceive

areas in which further reforms are necessary and to devise them when
you have a better rationalized and more coherent base from which
to start.

One further general comment: We have not attempted to arrive

at a judgment or recommendation as to which of the three bills, is

the best. We think that they are all still in a study stage. We think
that each of them is preferable to the others in some respects, and we
would hope that a final bill, if one is passed, would not be any of

the existing bills, but a further bill that adopts the best features of

each, perhaps in some areas adopts features better than any of them.
The only other general comment that I have before I proceed to

a discussion,^ of some particular points, and this perhaps is not a

terribly important comment, but the numbering S3^stems, the section

numbering systems, differ among the bills, and we have worked
with these bills now in some detail and we must say that the num-
bering system in vS. 1 we find very difficult to work with. For example,
there exists a section 1-1A4(27). It is broken down in a way that we
think will be very difficult to use and we would jirefer the system used
either in the Brown Commission proposal or S. 1400.

We are not going to try to discuss all of the points made in our
rather thick report. But we would like to touch briefly on some of

those that we think are the most significant. And I will proceed in a

rather nonsystematic fashion from point to point, from some of the

earlier chapters of the bill, just to draw attention to some of these

items that we think are worth comment here.

Let me say, by the way, before I do that, I think that one of the

most important aspects of this program is the very careful work
necessaiy just as a matter of lawyer-like drafting. Of course, there

are a lot of policy decisions that have to be made and warrant a lot
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of discussion and attention, l)iit when we are rewritins; the whole
criminal law it is very iinpoi'tant in onr view that every section be
looked at very carefully from the point of view of what it will mean
when it becouies the law of the land, whether it will be understandable
or whether it will have the effects that people intend.
The first specific point: We note that both S. 1 and S. 1400 have

abandoned the efforts that the Brown Commission bill made to try to

define the effects of presumptions and the effects of burden of proof.

There are a lot of long sections in the Brown Commission bill. We
approve of that abandonment. We think that the sections in the Brown
Commission bill that were dropped oiT were almost metaphysical
and too difficidt to understand, and we think that this is an area that
is probably impossible to codify effectively.

Ne.xt, I draw attention to the 2;rounds of Federal jurisdiction. I

am sure you are aware that both S. 1 and S. 1400 try to define the
various bases of the Federal jurisdiction—interstate commerce, use of

the mails or the like—and then to make those jurisdictional bases
applicable to substantive offenses insofar as they seem appropriate.
Now, S. 1 defines—we think these are generally pretty well defined,

but S. 1 defines as a ground of Federal jurisdiction a receiving of

Federal financial assistance jurisdiction which makes certain Federal
substantive offenses applical^le where they occur in connection with
buildings owned by an organization or a government or a program
receiving Federal financial assistance. The substantive offenses to

which that jurisdictional base applies generally are things like arson,

nnilicious mischief and the like.

We have two problems with that particular provision. First of all,

as far as we can tell, the phrase "Federal financial assistance" is not
defined, and it seems to us that this is a serious defect, because it

could mean anything from direct Federal aid of some kind to merely a

tax exemption. We think that is objectionable, first on the grounds of

ambiguity. We think it is also probably objectionable on the groimds
that it reaches too far.

Should it realW be a Federal crime every time somebody builds a

fire in a building that may in some way indirectly be benefited by the

Federal Government?
For example, I suppose every State government gets Federal aid.

Should every building owned by a State government in which a

crime of this kind occurs give rise to a Federal prosecution?
Senator Hruska. What is that section?

Mr. Falls. In S. 1 it is section 1-1A4(58). That illustrates the

problems with the numbering system in S. 1.

Another point—this also has to do with jurisdiction—in the (Com-
mission bill there was at some point what we call piggyback jurisdic-

tional provisions, which provided that where a crime, for example, like

murder, was committed during the connnission of or in direct flight

from a crime as to which there was Federal jurisdiction, there would
also be Federal jurisdiction of that additional crime. That is, as 1

say, was in th(> Brown (\)mmissi()n bill, section 201(b).

wSenator IIuuska. You are aware, are you not, that with regard to

piggyback jm'isdiction there has been some modification of that

concept?
Mr. Falls. I am not sure that I was. We noted in examining the

bills that we had Ix^fore us that there was a i)iggyback provision in the
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Brown Commission bill and in wS. 1400, but not in 8. 1. Maybe there

has been a change.
Senator Huuska. The Association of vState Attorney's General made

({uite an imposing case against it and there has been a modification.

State your objection; it should strengthen the position that we have
taken by defining the problem further.

Mr. Falls. I am not sure I know what your modification is. We
thought the piggyback provision was a good idea.

M}^ next point is with respect to provisions in, I think, all three

bills—the Brown Commission, S. 1 and S. 1400— which attempt to

define the circumstances under which an organization is culpable for

the acts of its agents. We found the provisions in the Brown Com-
mission bill to be confusing. Our recommendation initially was that

this should be case law rather than being codified. We read the corre-

sponding provisions of S. 1 and S. 1400 and we have the same problem,
and we still feel that there ought not be an attempt to codif}' that

in any of them.
If it is to be codified, we are not satisfied with the provisions of

either S. 1 or S. 1400.

Senator Hruska. Is that the provision that imposes liability upon
officers of the corporation for all acts of their employees?
Mr. Falls. It goes both ways. There are some provisions dealing

with the liability of the organization, a corporation, for the acts of

its agents. Then it also purports to define the liability of the agent
for the acts that he performs on behalf of the corporation.

Senator Hruska. What is your suggestion in that regard?
Mr. Falls. The suggestion as to both provisions is that they not

be codified, that they be left for judicial development.
wSenator Hruska. That would leave it pretty wide open for the

court, would it not?
Is it not desirable to give some statutor}^ structure to this area so

that the courts and the people who are governed by the statute

would have something to go by.
Mr. Falls. That is always a hard choice. There are obviously

areas where codification is helpful. There are some areas where we
think the proble^ms are such that they are difficult to define in the

statute and where the courts can handle them better. W^e are not
aware that the courts have experienced problems in this area, and
we perceive in all three bills that there has been great difficulty in

arriving at a suitable definition, which persuades us at least so far,

that maybe the definitional problem is so difficult that it ought to

be dropped. For example, in S. 1400 there is one provision that talks

about the organization being liable for acts of the agent in the course
of his employment. There is another provision as to the liability of

the corporation in areas where the agent acts in an area where he
has been given responsibility and where he is acting for the corpora-
tion's benefit.

Now, I must say that it is very difficult for me to perceive the

precise difference between those two and the extent to which they
overlap or do not overlap.

In that same bill there is a provision making the organization liable

for the acts of the agent within the scope of his actual or apparent
authority. I cpiestion whether the organization—suppose the organiza-
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tion has forbidden the agent to do something, hut on tracUtional agency
concepts he has apparent authority?
Should the organization be criminall}' responsible?
I guess we have two problems. One—we get down to a little more

detail on this in our report—we think there are problems with the
definitions that exist, and we have remaining doubts that this par-
ticidar provision can be codified in an effective way.
The next point to which I would like to speak is on the question

of the defense of insanity. In our original report we recommended and
endorsed the position of the minority of the Brown Commission
which took the view that insanity should not be a separately recognized
defense. It should be a defense only in those circumstances where
it negates a state of mind that is an essential element of the offense.

I think an example might be that which was given in the working
papers of where a fellow choked his wife to death, but thought he
was squeezing a lemon, because he was so insane that he could not
tell the difference.

There would be no intent to kill because he would not know what
he was doing in that sense. The minority of the Brown Commission
recommended that that be the limit of the insanity defense. S. 1400
has taken that view, and that is the view that we endorse. There,
of course, has been a lot written on this and a lot of debate on it.

I do not propose to try to summarize that here.

But I think that the various considerations and the balancing of

them is well stated at pages 248 to 254 of the working papers, and
I think that the principal thrust of the argument there, as I say it

does balance the considerations, the principal thrust of it is, if you
have an insanity defense beyond what I have just described, you get

into an endless and not very helpful metaphysical kind of debate
whether a man is responsible. And the suggestion was made there
that this is not the way to go about this thing; that that kind of

debate gets down to angels dancing on the head of a pin, as to whether
the man should be "responsible" or not. The better way is not to

treat it as a separate defense.

In most of these situations where the offense has been committed
with the requisite intent then something has to be done with tln^

individual, the rpiestion largely is, What should be done? Shouhl
he have psychiatric treatment? Should he be incarcerated or wluit?

The position taken in the working papers and by the minority of

the Brown Commission was the better way to deal with the problem is

after conviction, to then determine what is the best way to deal with
the problem. The question also arises in determining whether the man
was capable of standing trial and so on. I guess the point that im-
presses me most is the argument that the endless debate over whether
a man, as I say, is in the ethical, moral sense, "responsible", is one tliat

is not terribly helpful. It is a diversion of psychiatric and perhaps
legal effort.

Senator Hruska. From your reading of S. 1400 in this regard, whicli

you state that you prefer, is it true that there is a class of cases to

which the insanity defense would not extend under S. 1400?
Mr. Falls. Oh, yes.

wSenator Hruska. That does apply now?
Mr. Falls. Yes.
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Senator Hruska. Those cases involving, for example, irresistible

impulse?
5klr. Falls. That is correct.

Of course, the law may be somewhat unclear even if it is not changed.
But the minority of the Brown Commission and S. 1400, and the one
we endorsed, would unquestionably narrow the insanity defense
against what it would be under existing law, and that is a conscious
judgment.
The next point to which 1 would like to speak is the question of the

entrapment defense. All three of these bills attempt for the first time
to codify the defense of entrapment. It has been codified, I under-
stand, in a number of States. In this instance we think codification is

a good idea because there is considerable ambiguity and confusion in

the cases. That ambiguity stems in large part from the conflicting

views as to whether really the purpose of the entrapment defense is to

discourage the Government from doing things that it should not do, or

police officials and so on of doing things that they ought not to do by
the way of setting up devices of entrapment, or whether the focus
should be on the guilt or innocence of the particular offender, whether
you should determine whether the circumstances of the entrapment
and the circumstances of his conduct and background are such as to

conclude that he was innocent of anything for which he should be
punished.
The Brown Commission took the view that the focus of the entrap-

ment defense should be on whether there has been a governmental
impropriety, really. It should be treated in the same fashion as a

coerced confession. The question really is not whether the particular

offender or defendant is guilty or innocent. Once you find that there
is a coerced confession or conduct amounting to an objectionable
entrapment, that is enough.

S. 1400 and S. 1 both in one way or another lean toward the other
view, that you should take into account and allow as a way the Govern-
ment can avoid the entrapment defense an investigation as to whether
the defendant had a predisposition to commit the crime.

We favor the view taken by the Brown Commission for two rea-

sons. First of all, we think and are persuaded by the working papers
that in this instance the proper focus should be whether the govern-
ment has been guilty of impropriety in the entrapment. The principal

purpose of the defense is to discourage law enforcement officials

from doing things like this. If it can be shown that they did do them,
then the entrapment defense should operate without an exhaustive
inquiry into the precise attitudes of the defendant.
The second reason why we favor that view is because once you get

into the total question of the defendant's p^-edisposition and whether
he committed such crimes before, you tend to turn the trial into an
evaluation of the defendant's attitudes and background and his

guilt or innocence of other antisocial behavior, which we think is

probably inappropriate. As the working papers also point out, to the
extent that predisposition to commit that offense will avoid the en-
trapment defense, it encourages law enforcement officials to be lax

in their approach to this kind of problem then you are dealing with
someone that has committed crimes in the past. They figure that they
can get away with entrapment in a situation like that because they
can always say, well, oh, well, he has done it before.



7680

The final point to which I would like to speak
Mr. SuMMiTT. I take it you do not consider predisposition as im-

material, but for policy reasons would eliminate it from consideration?
Mr. Falls. We agree with the Brown Commission approach in

saying that it should be considered immaterial because to make it

material, first of all, leaves a loophole in the entrapment defense
which diminishes the desired impact of discouraging improper con-
duct by law enforcement officials. And second, because it opens up
a very difficult line of inquiry when you get into the question of

whether there was or was not a predisposition.

So we would make it as a—well, the Brown Commission bill has
language something like, that the entrapment would exist if a law
enforcement official—and I cannot quote you exactly—had taken
actions which might induce a person who had otherwise lawful
inclinations to commit the crime. That is still a test that has nothing
to do with this particular defendant. It is a question, looking at the
law, it is an objective test.

It is a question of looking at the law, at what the law enforcement
official did, to see if it is the kind of thing that might be expected to

make a law abiding person to do something that was unlawful. The
kind of thing that we probably think is undesirable is to make the
availability of the defense turn on a particular inquiry as to the dis-

position of the particular defendant.
Mr. SuMMiTT. As I understand the majority rule in the Supreme

Court cases, it is really a meshing of the two, is it not? Don't they
treat both predisposition and action of the law enforcement officer

as material to a determination of whether this particular individual
had been enticed into committing a crime that he otherwise woultl

not have committed?
Mr. Falls. I am not sure whether this will clarify the law or

change it. Maybe Mr. Lawler will have some better feeling on that.

As I said, one reason for codifying this defense is that there is

some difference of views in the cases and there are cases that some-
times emphasize the predisposition and sometimes look at it the
other way. This may affect a change in the law.

Mr. SuAiMiTT. As I understand the provisions in S. 1400 and
perhaps S. 1 also, they are mainly (liroctod at codifying the Supreme
Court majority opinions in this area.

Is that accurate?
Mr. Falls. I am not certain. I do not disagree with you. All I

am saying, as a matter of policy we were persuaded by the idea that

whatever the courts have said, predisposition of the particular

defendant ought not to be a factor.

Mr. SiTMiMiTT. Would some of your problem be solved if you made
it a preti'ial detei-mination by the judge as a mattoi- of law, so that

he could in((uiro into both sides?

Mr. Falls. I think that would be preferable. I do think that

would be preferable. That would help to meet the problem of tlu^

kind of inquiry one lias to get into to determine whether predispi^sition

exists.

It would not meet the point—and this is really a flatout question
of policy—How important is it to dissuade hiw enforcenient officials

from engaging in entrapment?
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If you think that is of overriding importance, as for example, the

importance of dissuading hiw enforcement officials from coercing

confessions, then you would say, I suppose, let us just make it a

defense and not let the judge or the jury inquire into whether there

was a predisposition. I think it is a question as to how important
that is.

Mr. SuMMiTT. There are two values here. The law enforcement
officer's job is also to solve crimes and to use effective, as well as

appropriate, methods to do so.

Mr. Falls. None of these questions are easy.

Mr. SuMMiTT. If we are always critical of the law enforcement
officer sometimes we lose sight of the fact that you are dealing with
some serious criminals too, such as heroin pushers.

Mr. Falls. As I say, these are value judgments. To the extent

that you have a ver}^ broad entrapment defense, some people will

go free who ought not to have gone free. That is the kind of

balancing that we are constantly doing.

Mr. SuMMiTT. Thank you.
Mr. Falls. The other matter I want to comment on is on the matter

of conspiracy. We have a number of comments in our report on this.

The commission bill, the Brown Commission bill, would have elimi-

nated the so-called Pinkerton rule that a party to a conspiracy is

guilty of all crimes committed by any other party to the conspiracy
which are reasonably foreseeable. S. 1 does not contain any specific

provision on the point. S. 1400 codifies the Pinkerton rule.

As we indicated in the previous report, we agree with the approach
of the Brown Commission in abolishing the Pinkerton rule. We think
that it sweeps too widely in making people responsible for crimes where
they do not have the kind or degree of culpability which we think they
ought to have in order to be held responsible for those crimes.

Second, in our original report, we urged that the present law be
changed by narrowing the conspiracy, the offense of conspiracy, in

another way. None of the bills, neither the Brown Commission bill or

S. 1 or S. 1400, has adopted the suggestion and we reiterate it.

The kind of language that we suggested that we thought ought
to be incorporated would^require for a person to be guilty of the crime
of conspiracy that he take or commit himself to take some significant

act in furtherance of a conspiracy, that it not be enough that merely
he is a part of a conspiratorial group and that somebody takes an
overt act, but that he either takes or commits himself to take a

significant step. Again, it is a question of the kind and degree of

culpabiHty that ought to be necessary to punish a person for what can
be a very serious crime.

That finishes the comments I have. Mr. Lawler is prepared to com-
ment on the provisions which define the various substantive offenses.

I have gone through what were chapters 1 through 7 and 10 of the

Brown Commission bill, and Mr. Lawler will direct himself to sections

I I through 18, I believe, again hitting just some of the more significant

points.

Mr. Lawler. As stated by Mr. Falls, the committee has attempted
a .section by section analysis of the proposed bills, and the existing law
in our written report, which is a rather lengthy report. We have at

times expressed a preference for one or another section of the various



7682

proposed bills, and at other times we have merely indicated problems
which we think exist in the entire area.

Unfortunately, this type of comparative analysis of four different
sections does not lend itself very easily to an oral presentation. T

know that during the committee meetings when a subcommittee would
report on a particular section and they would attempt to indicate the
distinctions between the various bills, it was very difficult to follow
at times unless you had the three bills open before you and you could
compare the language of the various bills. So that in dealing with these
chapters, that is, 11 through 18, we would rely primarily upon our
written report.

I will pick out certain sections which the committee feels, or that
I feel, deserve some additional comment.

In chapter 11 itself, I would direct myself first to the section on
treason. The committee has expressed a preference for the Brown
bill. We have expressed that preference because the Brown bill limits

itself more than the other bills, and it limits the offense of treason
by applying onl}'^ to nationals of the United States; second, to times
when the United States is engaged in international war; and third,

to participation in or facilitation of military activity to aid the enemy
or to obstruct the victory of the United States. We feel that that
particular language is preferable to the language chosen by the other
sections.

But within even the Brown bill we would strongly recommend
that there be a statutory definition of the term war. It is a term that is

used within those sections, and we think that in applying the section

for treason in a criminal trial, in light of the serious penalties involved,
a statutory definition of the term war would be quite helpful.

Next, in dealing
Mr. SuMMiTT. Excuse me.
Do you have any suggestions as to what the content of that defini-

tion might be?
Mr. Lawler. Wc have not suggested a particular definition. It

was discussed at a committee meeting, and it was clear that we were
going to have some difficulty in defining the exact concept of war.
Mr. SuMMiTT. Previously in relation to something else you suggested

that, because the area was so complex it could not be logically codified,

we should therefore leave it imdefined and let the courts give it

content on a case-by-case basis.

Why does not that same principle apply here?
Mr. Lawler. I believe in the past we pointed out various consider-

ations which should be taken into account in defining a term such as

war. And perhaps the end result will be that you will find that it is

so difficult that is it going to have to be defined by the courts.

1 will acknowledge a certain— 1 would not say inconsistency, but

in Mr. Falls' remarks he has suggested leaving to the courts certain

areas rather than attempting to codify. Here we are indicating (hat

a statutory definition would be helpful.

I think that the nniin reason for the suggestion was that, because
of severe penalties that we are dealing with in the section on treason,

that- the Code should define exactly what is uieant by war in dealing

with this section. We do not have a i)roposed definition; perhaps we
can address ()urselv(>s to that |)r()bl('m.
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Mr. SuMMiTT. I wonder if the culpability standard for the defense

would not help you. If you had to "know" that the conduct was engaged
in in a time of "war," and if the Government had to prove that

knowledge, would not that solve your problem?
Mr. Lawler. It would certainly resolve one of the main objections.

I think what the committee had in mind were various situtations

that have existed within the last 10 years where there has been con-

flict but there has been no declared war and the chances of that type

of situation repeating itself again.

With respect to the equivalent of the Smith Act, that is the advo-
cacy of insurrection, the committee was disturbed by the language
chosen by S. 1400, which proscribes, among other things, incitement

of conduct wliich then or at some future time would facilitate the

overthrow of the United States.

This language appears to be designed to dilute the test of clear and
present danger test that is contained in various cases. We do not
approve of the language of S. 1400, and we consider it of dubious
constitutionalit}', to the extent that it may affect those existing cases.

Mr. Marvin. If the clear and present danger test were of clear

constitutional dimension, would it not be read into the statute

anyway?
Mr. Lawler. If it were, then, it might result in the unconstitu-

tionality of a section that tries to dilute that standard. If we acknowl-
edge that as the prevailing standard, to pass a section that contains
language that would attempt to change it would be ineffective.

This is an area in which the committee has some rather strong
feelings, areas of free speech and legitimate advocacy. We think within
these particular sections the language should be very carefully drafted

so that criminal statutes do not limit or chill the right of free speech
of various individuals.

Again w^ithin this same section, the working papers of the Brown
Commission have suggested that an attempt to commit advocacy
would not be a crime unless a substantive offense of prohibited advo-
cacy actually occurred. To that extent, S. 1, we feel, is preferable

because it eliminates attempts or solicitation within these particular

sections.

W^e have concluded our analysis of this particular section by indicat-

ing that we feel that the Brown Commission bill and the S. 1 version
are preferable to the S. 1400 section, but again urge that careful con-
sideration be given to the wording of any section which deals with
making criminal any type of advocacy.

In dealing with the section on the misuse of national defense and
classified information, specifically that section that deals with dis-

closing classified information, it is our (conclusion that the language
contained in S. 1 is more carefully drafted and preferable to the other
two sections. We have made a suggestion in this particular area that
a defense of improper classification be added as an affirmative defense
in this section. We are aware of the problems inherent in creating a

defense of improper classification as it relates to needs and the legiti-

mate concern of the Government to protect classified information,
even at a public trial.

We think that any such defense or the language of it would have to

be carefully drafted. Howe^'er, we do feel that a defense of improper

46-437 O - 75 - 2
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classification should be considered and should be passed to cover this

particular section.

Mr. SuMMiTT. Is that section 1124 in S. 1400?
Mr. Lawler. I believe it is section 1122.

Mr. SxjMMiTT. Thank you.
Mr. Lawler. Skipping to chapter 14 which deals with the Internal

Revenue sections, the three proposed bills have reworded the language
now contained in the tax evasion sections. Various commentators for

tax reviews have indicated that the language of these sections might
be interpreted by the court as weakening the standard that would
have to be proven before someone might be convicted of tax evasion.
Specifically, they indicated that the removal of the word "willfully"

from those sections might be construed as creating a new standard.
We, therefore, have recommended that the term "willfully" be

included in any section that deals with tax evasion.

In addition, the law, as it presently exists, requires that the Gov-
ernment must establish a substantial tax deficiency before a conviction
for tax evasion would lie. Again, we would recommend that that
particular standard be included in any tax evasion section. We think

that there should be a requirement that a substantial tax deficiency

exist before someone be convicted of a felony in the Federal court.

As to the punishment, we have previously indicated that we prefer

one penalty for tax evasion. And to that extent, S. 1400 contains or

follows that particular recommendation and creates or makes all tax

evasions class D felonies, and we approve of that particular approach
to penalties for tax evasion.

Mr. SuMMiTT. The culpability standards defined in chapter A of this

bill are limited to four terms.

How would you define "willfully" in this context?
What kind of content would you give to the word "willfully"?

Mr. Lawler. I do not know if I can paraphrase it right now. Most
of the criminal sections as they now exist include "willfully." There
is a standard charge which is given by the court as to what "willfully"

means. I think it would be our view that that standard charge be
followed. And the committee would be glad to provide a definition of

"willfully," if that would be of some help. But I think the standard
definition of "willfully" would prevail.

Mr. SuMMiTT. Maybe if you would submit a definition for us to

look at.

Mr. Marvin. You say a deficiency should be an element of the

defense?
Mr. Lawler. As the law presently exists, no tax conviction ma>-

result unless there is a showing of a substantial tax deficieticy. That is

an element now that the Government must establish at trial. We
believe that that should be contained in any criminal section dealing

with tax evasion, the re(|uirement that, there is a substantial tax

deficienc}'.

Mr. Marvin. Conceptiuilly, isn't that approach inconsistent with

the attempt j^'ovisions which would codify the law of attempt and
would a{)ply throughout the code? Utuler the law of attempt, a person

is criminally lial)l(> if he inteiuls to engage in certain prohibited conduct
and does (Migage in some conduct but for one reason or another, fails

to consunnnatc the offense. Take an example in a tax fraud case.
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Suppose the person intends to deprive the Government of certain tax
mone^^s that he thinks he owes and files his return with that intent.

However, he makes a mistake in failing to remember that he could

have carried over certain losses or could have taken certain deductions.

As a result, although he intended to defraud the Government and did

everything he could to do so, there is, in fact, no tax deficiency.

M_\ question is this; If he intended to defraud the Government in

not paying taxes, but, in fact, he does not owe a deficiency, should he
nevertheless be subject to conviction for attempt to evade taxes?

Mr. Lawler. We think that would be covered by other sections;

that is a false statement in a return is also a crime. It can be covered

in that type of section.

For a tax evasion conviction itself, we think there should be a sub-

stantial tax deficiency. Other than that, it can be handled in different

sections with, perhaps, different penalties.

Turning to chapter 16

Mr. Falls. I might point out in that, as I read in S. 1, you see in

the tax evasion provision which is graded from a class B to a class D
felony, that would require that there be due and owing a substantial

tax liability. But disregarding a tax obligation, which is a class D
felony, does not have that element.

Mr. L.\WLER. In chapter 16, dealing with kidnaping, both S. 1400
and S. 1 contain an additional grade of crime. That is, thev distinguish

between a kidnaping where the victim is released alive but with
serious injiu-y from a kidnaping where a victim is released unharmed.
We think that is a helpful distinction, and we approve of the inclu.sion

of the additional grade within both of those sections.

Also, with respect to jurisdiction, 8. 1, unlike the other two drafts,

provides for Federal jurisdiction over kidnaping where the mails are

used in furtherance of the crime. We approve of the broadening base
for the jurisdiction of kidnaping. We suggest in our report the in-

clusion in the kidnaping section of language similar to that presently

contained in the security sections for giving Federal jurisdiction over
kidnaping. That is language equivalent to, "by the use of any means
or instrumentalities of transportation or communication in interstate

commerce, or by use of the mail."

In other words, we think that the crime of kidnaping, which is

clearh' a serious one, should contain within it the broadest possible

jurisdictional base, because we think there is an overriding considera-

tion for allowing the Federal Government, for investigative purposes,

and also for prosecution, to become involved in kidnaping.
Again, we approve of the approach of S. 1, and we suggest even

going beyond the terms of S. 1 for providing a broad jurisdictional

bise for the crime of kidnaping.
Mr. Si mmitt. The time limit for the FBI getting into the case is

not sufficient to cover that?
Mr. L/lWLER. The time limit for the FBI, as I understand it,

merely relates to getting them into the investigation. There really is

no logical basis for the 24- or 48-hour rule. There is no reason for it.

If the FBI is going to get involved, it seems to me they should get

involved immediately. If broadening the jurisdictional base would do
that, we are in favor of it.
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With respect to chapter 17, the mail fraud provisions, both S. 1

and S. 1400 enlar2:e upon the Brown Commission bill as far as the
type of conduct which is covered by mail fraud. We approve of that.

We were critical of the Commission bill because we thought that it

unduly restricted the concept of mail fraud to larceny.
Members of the committee have found that the mail fraud section

has been very helpful as far as protectins: consumers and allowing law
enforcement officials to become involved in various situations.

Of the two sections, the committee has found that S. 1 is preferable
because by its terms it covers one w^ho either devises or engages in a

scheme of fraud, whereas S. 1400 only seems to cover one who has
actually devised the scheme.

In addition, from a practical point of view, we approve of the con-
cept that multiple mailings may be handled as a single offense. As it

is presently handled now in the Federal courts, each separate mailing
constitutes a separate offense, and that allows for multicount indict-

ments, which sometimes may be useful for the Federal Government.
As a practical matter, it really makes no sense. Generally, it is one
scheme, and a certain number of letters are sent out. We approve of

the concept of handling that as a single offense rather than as multiple
oflfenses with various mailings.

Again, in section 17, addressing myself to the theft of records
sections, which deal not only with theft but with receiving stolen

property, we have found in our analysis of the sections that the defini-

tions of theft and property are very broad. As an example, S. 1400
defines property as including intellectual property and information.
One of the ways in which it would appear that this ])articular

section can be used as it is j^resently constituted would be in the

prosecution of newspapers or reporters receiving ])apers or intellectual

property or information. We are concerned that this particular section

in the theft section be used as a form of censorship or that it have
chilling effect on the publication of various documents. We consider

this to be a very sensitive area, and we question whether this particu-

lar subject—that is, the possible prosecution of reporters or newspapers
for receipt or publication of various documents—should be handled
simply within the theft sections, or whether they be contained in

other sections which really devote themselves to the sensitive nature
of this type of ])roblem.

In chapter 18, we have previously taken policy positions with
respect to various criminal sections contained therein, and we have
reviewed both wS. 1 and S. 1400, and we adhere to our conclusions

reached in the original report.

That is, with respect to firearms, we support the Commission
majority in the view that Congress should ban the production and
possession of or trafficking in handguns, with certain exceptions.

And we also (juestion the wisdom of including Federal gambling
sections and sections dealing with ])rostitution.

With respect to gambling, I should state I was a member of the

minority position which stated that as long as there were going to be

State gambling sections, it seemed to make sense that the Federal

Government assist the States in the enforcement of those laws. I say
that in the antici])ation of some question on the subject.

Those generalh^ would be the comments that we would have with

respect to chapters 1 1 through 18.
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If there are any additional questions, or if it is felt that we might
be helpful in submitting some additional documents or analysis,

obviously, we will be happy to do so.

Mr. Falls. I would like to conclude then with a few comments on
the sentencing provisions. I will be brief.

In general, we approve of the efforts of all three bills to bring
uniformity to sentencing structure. We approve of the classification

of offenses by grade and the effort made to make more consistent
and to level out the sentencing limit.

We do have some criticisms, however, of some of the provisions in

the sentencing area. First of all, we believe that the recent trend
toward liberal use of probationary sentencing or the granting of

parole is commendable. Enough is now known about the ineffective-

ness and sometimes the counterproductiveness of incarceration to

conclude that out-of-prison efforts to direct and correct offenders
should be encouraged. For this reason, we prefer the Brown Com-
mission approach in this area, because the Commission, in effect,

in its bill created a preference for dispositions that did not involve a
prison sentence. It established a series of findings that should be
made in order for there to be a prison sentence imposed.

S. 1400 goes the other way. It creates a presumption in favor of

imprisonment and says that there should be probation only if certain
requirements are met. And S. 1 sort of stands in the middle by saying
that certain things should be taken into account but without seeming
to create a predisposition either way.
The intent of the Brown Commission bill that was indicated, I

think, in the working papers or in the comment was to discourage the
automatic imposition of ])rison sentences and to require that the court
really mandate or provide for a prison sentence after concluding
that it was the necessary and appropriate thing to do. We believe
that the approach taken in the Brown Commission bill is better, and
we would recommend that it be adopted.
We think that all three bills fail to do something that badly needs

doing in the probation and parole fields. This may be something
more appropriately done in the Federal Rules of Criminal Procedure,
and it is something that, in act, may be under study in that connec-
tion. But we think that the procedures and processes of probation ai.^

parole should be systematized and should be defined.

We think that some kind of minimum due process standard should
be emplo^^ed, including the right to counsel, the right to a hearing, and
an appellate view in areas of this kind, in xiew of the importance of

the decisions that are made in that area.

The next point; we disapprove of the provisions for mandatory
minimum sentencing in S. 1400. There are no comparable provisions
in the Brown Commission bill or in S. 1. This is something that is

discussed, we think, rather effectively in the working papers at pages
1251 to 1258.

It is there pointed out that the idea of mandatory minimums has
been much criticized by the American Bar Association, the American
Law Institute, judges and prosecutors, on the basis that it takes away
from the court, and the prosecutor ifor that matter, the discretion
that they think appropriate in connection with probation and parole.

Beyond that, madatory minimums have historically been subverted
or circumvented merely b}' having the prosecutor use a different charge
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to which the mandatory minimum is not ajipUcable, sometimes by
subterfuge and sometimes by chargins; a crime of which the defendant
is not guilty.

The next point, and this is something on which, obviously, books
coukl be written, or one could speak for a long time, which I do not
propose to do—we oppose the death jienalty. And we, therefore
approve of the position taken in the Brown Commission bill and dis-

approve of the positions taken in S. 1 and S. 1400.

We took this position in our original report. As I say, books can
be and have been written on this subject. I would like to make two
points.

First of all, we have seen no persuasive evidence to support the
proposition that the death penalty has been an effective deterrent,
particularly when w^e recognize that many of the crimes for which it

has been imposed are of a kind which are essentially not dcterrable,
crimes committed in moments of passion, illness or the like. And we
have seen no evidence that persuades us that the moratorium over the
past 7 years has provided any basis for changing that conclusion.

This lack of any firm evidence to support the deterrent effect of

the death penalty, in the light of, we think, the apt characterizations
in the Furman case, for example, as to the impact of the death penalty,
[ think Justice Brennan described it as uniquely degrading to human
dignity; Justice Stewart, that it is the degradation of all that is in our
concept of humanity, it is the kind of thing that is an emotional issue

and so on. Our judgment is that there should be no death penalty.
We think that there is serious question whether any of these three

bills w^ould meet the standards of the Supreme Court in Furman v.

Georgia. Those standards are obviously difficult to distill from the

many opinions in that case, apart from the opinions of the judges that

thought that it should be in all events and all instances unconstitu-
tional. The opinions of the other judges that went to make up the

majority have been and can be read as indicating that any situation

in which there is discretionary imposition of the death penalty is

unconstitutional.

While all three of these bills to a greater or a lesser extent try to lay

down guidelines to make clear the circumstances in which the death
penalty will be imposed, it appears to be a virtually impossible task.

And each of them leaves considerable room for the application of

standards that are inherently vague. So we think that none of them is

hkely to meet the test of Furman v. Georgia, and there is serious ([ues-

tion whether any bill, any workable bill, can be drafted which would
meet the standards of Furman v. Georgia, just because it is so difficult

to identify in advance by a clear definition a set of circumstances in

which the death penalty will always be appropriate.

The final comment is with respect to appellate review of sentencing.

We think there should be appellate review of sentencing. The Brown
Commission bill ])roposed such a provision but did not detail the sup-

l^orting provisions which would make appellate review meaningful.
We think in order for appellate review to be effective that there

should be a I'ecpiirement of a statement by the sentencing court of the

bases and reasons for the sentence. Witiiout that, the appellate review

cannot be effective.
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S. 1400 lias no provision for appellate review of senteiieing, and
S. 1 provides for appellate review only in very limited circumstances.

Indeed, the provisions are susceptible of the interpretation that

it really did not intend to broaden the scope of appellate review

much beyond what the courts have already been willing to do. So
that we would urge tliat there be appellate review' of sentencing

and that it be implemented by provisions concerning findings in

support of the sentence that would make review efi^ective.

Mr. wSuMMiTT. Would you have some provision in the scheme
of an appellate review of sentencing for the Government to appeal

an inadequate sentence?

Mr. Falls. That is not something on which the conmiittee as a

whole has made a recommendation. We do not think—this is a

related question; it is not directly responsive. We do not think that

when the defendant appeals on the sentence that the court should

be free to award a lieavier sentence, because we think that would
deter such appeals.

Frankly, 1 do not think that we have really come to a conclusion

as to whether the Government should be able to appeal an inade-

quate sentence. But we would be happy if you would want to re-

quest a comment on that, we would be happy to consider it.

As we did when we appeared last time, we are happy to respond
if we can to any question you would like to address to us. That
w^as done when we appeared here before, and we did respond on
several particular points that were raised.

Mr. SuMMiTT. This point has come up before in the hearings

on sentencing review' as to whether the Government should have
the right to appeal.

Mr. Falls. I know it has been (Hscussed.

Mr. SuM.MiTT. What standard would you apply for appellate

review of sentencing?
Mr. Falls. Inevitably, it cannot be terribly precise. S. 1 uses

as a basis for reviewing a sentence abuse of discretion. That, as it

has been used in cases, has been given a narrow meaning and has
given so little review on appeal that we would feel that it would
amount to no review at all.

I suppose what one must do is pick a phrase which would indicate

that you are mandating to the appellate courts that they do more
than they have done in the past. But I do not think that it can be
awfully precise because I suppose the objective is that across the

country and in whatever court that you wall apply more or less

the same sentence for the same offense in the same circumstances,
and I think that it has to be a fairly general mandate that will enable
the courts of appeals to try to introduce imiformity.

Mr. Su.MMiTT. You would go further than just trying to correct

the outrageous sentence.
Mr. Falls. I would think so. Our feeling is it is important that

there be a reasonable uniformity in applying the same sentence
for the same offense in substantially the same circumstances.
The only way to do that, it seems to us, is to have some central-

ized look at the thing. As I say, I do not see how that can be done
according to a very detailed set of specifications. T think there has
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to bo some leeway. I think it would liuvc to Ix' a i'airlx general kind
of mandate in this particular instance.

Mr. SuMMiTT. Could early eligibility for i)arole solve part of that

problem?
Mr. Falls. I do not know that it would solve the problem. You

know, one of the reasons, I suppose, for consistent uniform sentences

is to give people the feeling that justice is being done. I think that

they get a good feeling that it is not being done, even if the situation

is later corrected, if a man in one court is sentenced for 15 years

and someone in the same circumstances in another court is sentenced
to 5, even though the situation may ultimately be corrected by some
action.

Mr. SuMMiTT. In essence, a parole board may review the case

after 6 months. That is a review of the sentence, in a sense.

Mr. Falls. I agree with you that that diminishes the undesirable

impact of inconsistent sentences. I do not think that it removes the

problem. It helps.

Mr. Lawler. I would think that substantial improvement would
have to be made with the parole board, though, because no one is

satisfied right now as to uniform standards being applied when
individuals come up for parole.

The other problem, of course, is—it is probably not so much
present—with the difference between a 10- or 20-year sentence where
the individuals come up at the same time. It is probably more ag-

gravated in a situation between a suspended sentence and someone
who receives a 2}^ or 3-year sentence, because just going to jail

obviously disrupts family life as far as the ability of the individual

to hold a job, et cetera.

That situation is the one that cannot be remedied by parole.

That is the discrepancies between different districts and even within

a single district, with the same situation resulting in a suspended
sentence or 18 months in prison.

Mr. Falls. I think that there is an example some years ago,

when some fellow pled guilty to an antitrust offense out in the Mid-
west some place, for which no one was ever sent to jail. He was sent to

jail and committed suicide.

This is the kind of thing we are discussing.

Well, that is all we have, unless you have some further (|uestions.

Senator Hruska. This is a very comprehensive presentation, and
we are grateful to you. Either in the analysis of the bill or in its

writing or revision, one cannot consider any more than one section at

a time, one page at a time. Of course, that process is going on now
and the final drafting process is in progress.

It would be helpful in connection with your report here if you
could furnish us with an index on it and perhaps number the pages.

Is there an index in the process of preparation?
Mr. Falls. Our final connnittee report will have both an index and

consecutively numbered pages. This will be furnished the sidx-om-

mittee as soon as it is printed.

Senator IIruska. It would be very helpful and it will be used for

the printed record if we receive it in time. [See p. 7092.]

Mr. Falls. Surely.

Senator Hruska. Thank vou very much for coming.
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Did yon appear before the Brown Commission?
Mr. Falls. We were before the subcommittee.
Senator Hruska. This is A'oiir second go-around here then? I

thouglit you also appeared before the Brown Commission, or sub-

mitted a statement.
Mr. Falls. I do not think so.

Senator Hruska. The subcommittee will stand in recess, subject

to the call of the Chair.

[The printed report of the Special Committee on the Proposed
New Federal Criminal Code of the Association of the Bar of the Cit}^

of New York, referred to above, follows:]

[Whereupon, at 11:30 a.m., the subcommittee recessed, subject to

the call of the Chair.

1
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THREE VERSIONS OF A PROPOSED

NEW FEDERAL CRIMINAL CODE

(Brown Commission Bill; S.l; and S.1400)

In May 1972 this Committee published a 96-page report en-

titled "The New Criminal Code Proposed by the National Com-
mission on Reform of Federal Criminal Laws."* Since that time

two additional legislative versions of the proposed code have been

introduced, S.l, 93d Cong., 1st Sess. (1973), introduced by Sen-

ators McClellan, Ervin and Hruska of the Subcommittee on Crim-

inal Laws & Procedures of the Senate Judiciary Committee, and

S.1400, 93d Cong., 1st Sess. (1973), introduced by Senator Hruska

and others at the request of the Department of Justice. H.R. 6046,

93d Cong., 1st Sess. (1973) is identical to S.1400, and H.R. 10047,

93d Cong., 1st Sess. (1973) is the same as the original proposal

of the National Commission, chaired by former Governor Edmund
Brown of California.

This report analyzes the three proposals in the light of our

earlier report ( cited as "Report" ) , to which extensive reference will

be made to avoid repetition. The three proposals will be referred

to as S.l, S.1400 and "Brown Commission" or "C." Chapter num-

bers utilized in the headings of this report follow those of the

Brown Commission bill.

In many respects ovir earlier criticisms of the Brown Commis-

sion report have been taken into account by the Subcommittee

staff in its preparation of S.l and by the Department of Justice

in S.1400. For the reasons which follow, however, we believe that

further revisions of each of the three bills are necessary before they

would be ready for enactment into law. We urge that in further

study of the three bills an efFort be made to combine the best fea-

tures of each, and that, where all three bills are defective, those

defects be corrected.

* For other Association comment, see Special Committee on Consumer Af-

fairs, "The Proposed New Federal Criminal Code and Consumer Protection,"

27 Record of The Ass'n of the Bar of the City of New York 324 (May 1972),

also in "Reform of the Federal Criminal Laws," Hearing before the Subcom-
mittee on Criminal Laws & Procedures, Senate Judiciary Committee, 92d
Cong., 2d Sess., part III, subpart B ( March 1972) at 1827-28.

1
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Chapters 1 and 2

PRELIMINARY PROVISIONS AND FEDERAL PENAL JURISDICTION

General Purposes

S.l §1-1A2 and §1-1A3 contain a statement of the general pur-

poses and rule of construction for the Code. These provisions

shorten and simpHfy the statement of general purposes as con-

tained in C. §102, which is probably to the good. The emphasis

in these provisions of S.l on the necessity of "giving due notice

of the offenses," on the "fundamental principle" that no one should

be subject to punishment "unless his conduct was prohibited by

law," and on the mandate that the Code be construed "according

to the fair import of its terms" will presumably insure that only

conduct which is clearly prohibited by the language of the statute

will be punished, whether that objective is achieved by reference

to a doctrine of "strict construction" or otherwise, (cf. Report

pp. 6-7).

The only quarrel one might have with the statement of gen-

eral purposes in S.l is the suggestion that the Code "aims at the

articulation of the nation's fundamental system of public values

and its vindication through the imposition of merited punishment."

(§1-1A2). It is perhaps too grandiose to suggest that a code di-

rected at defining only those kinds of conduct which merit crim-

inal punishment is an articulation of "the nation's fundamental

system of public values." Moreover, the suggestion that the Code's

objective is the vindication of those values through punishment

perhaps emphasizes too much a doctrinaire implementation of

society's desire for vengeance at the expense of a pragmatic ap-

proach to the discouragement and prevention of antisocial behavior.

Turning to S.1400, the statement of general purposes contained

in §102 of that bill seems unobjectionable, and appears to us to

be a somewhat better statement than that contained in §1-1A2

of S.l.

2
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Burden of Proof and Presumptions

We note with satisfaction that the effort contained in C. §103

to define burden of proof and the effects of presumptions has been

abandoned in both S.l and S.1400. (See Report pp. 7-8). As we
noted in our original report, we found the Brown Commission

provisions on these subjects confusing in many respects.

Principles of Construction

As has been noted, S.l §1-1A3 defines briefly the rule of con-

struction to be followed in applying the principles of the Code.

It has no precise counterpart in the Brown Commission bill. It

states simply the concept that no one should be found guilty and

subjected to punishment "unless his conduct and its accompanying

culpability was prohibited by law" and provides "the code shall

be construed in the light of this principle as a whole according

to the fair import of its terms to achieve its general purposes."

We find this provision unobjectionable except that the phrase "as

a whole" seems misplaced and should probably follow the words

"should be construed."

The provisions of §103 of S.1400 relating to the principles of

construction to be followed in applying the Code are more com-

plicated and less satisfactory. Thus, the last sentence of S.1400

§103(a) reads as follows:

"Except to the extent necessary to assure fair notice of the

conduct constituting an offense, the rule of strict construction

does not apply to this title."

We do not believe that the courts' utilization of the principle

of strict construction has in the past produced undesirable results

and we disapprove this provision. We believe further that the sen-

tence quoted above may cause considerable confusion since the

courts may be in doubt as to just how far it was intended that

the rule of strict construction be preserved. The quoted sentence
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indicates that it is not to be entirely abrogated. Just what change

in existing law is intended is far from clear.

General Definitions

The general definitions of S.l, incorporated in §1-1A4, differ in

significant ways from the definitions in the Brown Commission bill.

First, the definitions of the principal bases of federal jurisdic-

tion, which had been set out in C. §201 have now been included

among the general definitions. This seems appropriate. The addi-

tional jurisdictional bases set out in S.l also seem appropriate for

the most part. Thus, S.l §1-1A4 (25) broadens the "federal public

servant jurisdiction" to include situations in which the federal pub-

lic servant is "victimized because of his official duties" as well as

situations where, at the time of the offense, he is engaged in the

performance of those duties.

There seems to be an oversight in that S.l §1-1A4 (26) defines

"felony" as an offense for which a sentence of imprisonment for

one year or more is authorized, whereas S.l §1-1A4 (46) defines

"misdemeanor" as an offense for which a sentence to a term in

excess of 30 days but not in excess of six months is authorized,

thus leaving a gap between the two definitions.

S.l §1-1A4 (27) and S.l §1-1A4 (28) define in what seems to

be an appropriate way a "financial institution jurisdiction."

S.l §1-1A4 (58) defines a "receiving Federal financial assis-

tance" jurisdiction. We have two comments with respect to that

provision. First, there appears nowhere in the bill any definition

of the phrase "Federal financial assistance." In view of the many

and varied activities of the Federal government which might be

thought to constitute "Federal financial assistance/' we think that,

if there is to be such a base of jurisdiction, that phrase .should be

defined. For example, if an organization is receiving a tax exemp-

tion, is it receiving "Federal financial assistance?" Second, it ap-

pears that the only offenses as to which the base of jurisdiction is
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made applicable are arson, malicious mischief and related offenses

in which an explosive or destructive device is used (see Subchap-

ter B of Chapter 8). It is the apparent objective to permit the

Federal government to become involved whenever an explosion or

similar catastrophic occurrence might conceivably relate to, or

express hostility toward some Federal program, although this is

not an element of the offense or a part of the jurisdictional base.

Indeed, so long as the offense involves "a government receiving

Federal financial assistance," as all State and local governments

do. Federal jurisdiction exists even though the offense is wholly

unrelated to any Federal program. Presumably every throwing of

a cherry bomb in a school washroom would become a Federal

crime. We believe that the sweep of this jurisdictional provision

is too wide.

Certain of the other definitions in S.l present problems. Thus,

S.l §1-1A4 (12) defines the commerce jurisdiction of the United

States to include an offense where "the property which is a sub-

ject of the offense is moved or is moving in interstate or foreign

commerce . .
." The corresponding provision in the Brown Com-

mission bill made subject to federal jurisdiction offenses in which

"the property which is the subject of the offense is moving in

interstate or foreign commerce or constitutes or is part of an inter-

state or foreign shipment . .
." (C. §201(i)) S.l might be read

to apply to an offense involving property if that property ever

moves or has moved in interstate or foreign commerce. More-

over, the language of C. §201(i) more clearly applies to an inter-

state shipment which happens to be at rest at the moment of the

offense. We believe that a more precise definition than that em-

bodied in S.l is desirable and that the provision of the Brown

Commission bill is preferable.

We also have some difficulty with the definition of "force" con-

tained in S.l §1-1A4 (30). This provision of the bill defines force

to include "physical action, threat, or menace against another . .
."

The inclusion of "threat" and "menace" in this definition does not

seem well articulated with some of the other provisions of S.l.
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Thus, S.l '§2-8Dl(a) defines armed robbery in terms of taking

property of another "from the person or the immediate presence

of another" and using "force or threat of causing immediate bodily

injury . .
." This obviously makes no sense if "force" already in-

cludes a "threat . . . against another." The same problem exists

in S.l §2-8D2, defining robbery.

This definition also has a questionable effect in combination

with the provisions of S.l §§l-3C4(a) and l-3C4(b), defining self-

defense, and defense of others. S.l §l-3C4(a), for example, al-

lows a person to "defend himself against immediate and unrea-

sonable use of force by another person." Was this intended to

allow the defense where there is only an "immediate and unrea-

sonable use" of a "threat"? The definition of "force" would have

that effect.

Defining force to include a "threat" also leads to a confusing

definition of "deadly force" in S.l §1-1A4 (21). In the last sen-

tence of that definition it is provided that:

"A threat to cause death or serious bodily injury does not con-

stitute deadly force, so long as the person's intent is limited

to creating an apprehension that he will use deadly force if

necessary . . .
."

It may be very difficult to draw the line between a threat whose

intent is limited to creating an apprehension that deadly force will

be used "if necessary" and a threat intended to produce some other

apprehension.

We believe it would be better not to include "threat" and

"menace" in the definition of "force" but rather to refer specific-

ally to "threat" in the substantive provision where such a refer-

ence is appropriate.

The separate definition of "deadly force" quoted above is, in

any event, apparently unnecessary. So far as v/e can discover,

the term is not used anywhere in the bill, although it had been

used in earlier drafts. We believe that the degrees of force are

6
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adequately dealt with by the definitions of the various circum-

stances in which the use of force is justifiable contained in S.l

§l-3C4(a)-(e). Presumably the nature and degree of force used

is one of the things to be considered in determining whether the

defendant's conduct is "reasonable" and "necessary", and the force

"proportionate" as these terms are used in subparagraphs (a)-(e).

Some of the provisions of S.l §1-3C4 justifying the use of

force go beyond the provisions of prior drafts, and, in our view,

are too permissive in some areas in allowing force to be used.

For example, unlike the Brown Commission bill, S.l §l-3C4(c)

would extend to the defense of property the provision that ex-

cessive force is justified when the defendant is in a state of con-

sternation, fear, or fright. We think such a provision appropriate

when death or bodily injury are threatened, but not when only

property is at stake. We continue to believe that it is best not

to try to codify these defenses.

Similarly, we believe that S.l §l-3C4(d) may go too far in

protecting the use of excessive force by private vigilantes when it

allows the use of excessive force resulting from consternation when

the defendant is attempting to prevent or terminate criminal con-

duct.

Indeed, the phrase "excessive force" is itself objectionable. We
believe that the phrase "more than proportionate force" would be

better.

The use of the "consternation, fear or fright language" is also

of doubtful propriety in S.l §l-3C4(e) where it would apparently

allow, among other things, the use of excessive force by a con-

sternated doctor or guardian, without any other limitation. Indeed,

this provision is at least defective in apparently allowing the use

of force by a doctor without reference to whether he is dealing

with a medical problem or situation.

We note that the provisions relating to corporate criminal re-

sponsibility which appeared in C. §402 have been substantially
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revised and now appear in S.l §1-2A7. As revised, those provi-

sions are substantially in accord with our recommendations.

We are unclear, however, as to the function of S.l §l-2A7(a) (2)

since everything included in that subdivision appears also to be

included in S.l §l-2A7(a)(l).

The definitions contained in §111 of S.1400 difFer in many re-

spects in their language from those of S.l, and each of the bills

defines some terms that the other does not.

In most respects we do not regard the differences between the

definitions in the two bills as of great importance. There are, how-

ever, a few as to which we believe some comment appropriate.

We note that, unlike S.l, S.1400 contains a definition of "af-

firmative defense." We believe that such a definition is desirable.

We also note that S.1400 defines "felony" as any offense for

which imprisonment for a term of more than one year is author-

ized and a "misdemeanor" as an offense for which a term of im-

prisonment of one year or less, but more than five days, is author-

ized. As we have noted above, S.l defines a misdemeanor to in-

clude an offense for which a term of imprisonment between thirty

days and six months is authorized. We have already noted the

apparent hiatus between the definitions of misdemeanor and felony

in S.l and believe that it should be corrected. We also believe,

however, that an offense for which the authorized prison sentence

is less than thirty days is not sufficiently serious to be classified as

a misdemeanor and therefore prefer, in this respect, the provisions

of S.l.

We will reserve our comments on the particular jurisdictional

bases chosen for each substantive offense for that part of this re-

port which deals with the substantive offenses. A few general ob-

servations, however, are appropriate.

S.1400 makes considerable use of "piggy-back" provisions of

a kind which were included in the Brown Commission bill, but

8
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which were omitted from S.l (see e.g., §1601(d)4 of S.1400). We
believe that these piggy-back provisions are desirable in that they

permit federal prosecution of offenses committed in connection

with the perpetration of an offense as to which federal jurisdic-

tion exists.

We believe that the "special aircraft jurisdiction" as defined

in §203(d) of S.1400 may be too broadly defined insofar as it

applies to any aircraft in flight, anywhere in the world, which is

owned by a citizen of the United States or a corporation created

under the laws of any state, or which is leased without crew to

a lessee who has his principal place of business in the United

States. Thus, a private plane owned, for example, by Standard

Oil would fall within the federal jurisdiction if it were in flight

anywhere. The provisions of S.l do not go so far.

There are some differences between the provisions concerning

extra-territorial jurisdiction contained in §204 of S.1400 and the

corresponding provisions of S.l. For example, we believe that

§204(c) contains better and more comprehensive language than

its counterpart, ^I-IA? of S.l. Similarly, we beheve that S.1400

§204(g) and (h) are preferable to S.l §l-lA7(c). S.l §l-lA7(c)

provides for federal jurisdiction of an offense committed by a

national of the United States anywhere (unless the conduct is

lawful under the jurisdiction of the law where it occurs), whereas

the provisions of S.1400 have a more hmited reach.

We prefer the provisions of §205 of S.1400, to the effect that

federal jurisdiction over an offense is not preemptive, to its coun-

terpart, §l-lA6(g) of S.l, in that §205 makes it explicit that fed-

eral jurisdiction does not preempt court martial jurisdiction or the

jurisdiction of Indian tribes, whereas §l-lA6(g) does not.



7703

Chapter 3

BASIS OF CRIMINAL LIABILITY; CULPABILITY; CAUSATION

Chapter 3 of the Brown Commission bill dealt with the basis

for criminal liability, culpability and causation. These subjects are

dealt with in S.l, Part I, Chapter 2 and S.1400, Part I, Chapters

3 and 4. The provisions of S.1400 on these subjects appear to be

better drafted and to be preferable to those of S.l.

S.l §1-2A1 defines "culpability" to include action with criminal

negligence, and then further provides that except otherwise stated,

culpability is required with respect to each element of an offense.

This means that the general standard is established that negligence

is sufficient to establish criminal liability for any violation of the

Code, except where otherwise specifically provided. Most of the

provisions of S.l do define a higher degree of culpability, but we

do not believe that the general proposition should be that neg-

ligence is sufficient to merit criminal punishment other than where

an exception is expressly set up. We prefer the approach of S.1400

§303 which requires intentional, knowiiig or reckless conduct for

a felony or misdemeanor except where otherwise specified,

S.l §l-2Al(c)(4) provides that, unless otherwise expressly

stated, culpability is not required with respect to the legal result

that conduct constitutes an offense or is prohibited by law "under

an offense defined outside this Code." This is confusing because

it is obviously not the intent of S.l to require knowledge that

conduct violates the law in regard to most of the crimes defined

in the Code. We prefer the formulation of S.1400 §303(c) to the

effect that "except as otherwise expressly provided, knowledge or

other culpability is not required as to the fact that conduct is an

offense or as to the existence, meaning, or application of the law

determining the elements of an offense."

10
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Chapter 4

COMPLICITY

The complicity requirements of S.l §1-2A6 adopt entirely new

language not contained in the existing 18 U.S.C. §2. We perceive

no reason not to carry forward the existing language, which has

worked well, as is done in S.1400 §401. Both S.1400 and §1-2A6

of S.l make it clear that the fact that the defendant does not be-

long to a class capable of committing the crime directly, or that

a person committing the crime directly had a defense, would not

preclude prosecution. We endorse this result.

S.l §1-2A7 and S.1400 §402 both seek to define the liability of

an organization for the conduct of its agent. Similarly, S.l §1-2A8

and S.1400 §403 seek to define the liability of an agent when act-

ing for an organization. As we pointed out in our original report,

we believe it would be preferable not to codify these matters but

rather to leave them to case law development. (Report, pp. 11-14).

As between the provisions of S.l §1-2A7 and S.1400 §402, we
believe that S.l is generally more satisfactory since the definition

employed in S.l §l-2A7(a)(l) is general enough to permit appro-

priate judicial development. S.1400 §402 might, on the other hand,

lead to confusion or other undesirable consequences. For example,

it is not at all clear that a corporation should be criminally respon-

sible for an agent's conduct which is witliin his apparent author-

ity but outside his actual authority (S.1400 §402(a) ( 1) ( A) ).

Moreover, the reach of S.1400 §402(a) ( 1 ) (B), and the extent of

its overlap with S.1400 §402(a)
( 1)( A) are unclear. On the other

hand, S.l §l-2A7(a)(2) seems to be completely included within

S.l §l-2A7(a)(l) and, if these provisions are adopted, should be

omitted.

Both S.l §1-2A8 and S.1400 §403 carry forward language which

is objectionable on the grounds pointed out in our original report

(Report, pp. 12-14).

11
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Chapters 5 and 6

RESPONSIBILITY DEFENSES AND DEFENSES

INVOLVING JUSTIFICATION

S.1400 deals with these defenses in Chapter 5. In our prior re-

port and the Commission's proposed code, responsibihty defenses

were treated in Chapter 5 and justification defenses in Chapter 6.

Responsibility Defenses

Juveniles

The Commission's proposed code and S.l deal with the treat-

ment of youthful offenders in §501 and §1-3B3, respectively. No

corresponding section appears in S.1400. The committee approved

§501 of the Commission's code and recommends that a similar pro-

vision be included in S.1400.

Intoxication

§503 of S.1400 appears to be an improvement over §502 of the

Commission's code and §1-3C1 of S.l. §503 provides that intoxica-

tion is a defense in two situations: (1) when it is not self-induced

and ( 2 ) when it caused the defendant to lack the state of mind re-

quired and the state of mind is knowledge or intent. This seems

to us substantially in accord with present law and a sound result.

S.l would, in our view, broaden the defense of self-induced in-

toxication too far in allowing it whenever it negates any element

of the oflFense.

Insanity

§502 of S.1400 provides for an insanity defense similar to the

minority proposal of the Commission, which we approved. §502

provides that it is a defense if the defendant, as a result of mental

disease or defect, lacked the state of mind required as an element

of the oflFense charged. The minority proposal of the Commission,

§503, provided that mental disease or mental defect is a defense

12
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if it negates the culpability required as an element of the offense

charged. We regard these two formulations as being not signif-

icantly different.

§1-3C2 of S.l adopts, in effect, the proposal of the American

Law Institute, recently adopted by the Court of Appeals for the

District Court of Columbia in United States v. Braivner, 471 F.2d

969 (D.C. Cir. 1972); the defendant is not responsible if as a

result of mental disease or defect he lacked substantial capacity

to appreciate the wrongfulness of his conduct or to conform his

conduct to the requirements of the law. Judge Bazelon concurring

in part and dissenting in part, pointed out that this new test was

not substantially different from the previous one set down by the

Court of Appeals for the District of Columbia Circuit in its 1962

en banc decision in McDonald v. United States, 312 F.2d 851, and

argued for an extremely broad test providing that the defendant

is not responsible for criminal conduct if the defendant's capacity

was so substantially impaired that he cannot justly be held respon-

sible. The Brawner case was also decided by an en banc court

and contains an exhaustive analysis of the problem.

For the reasons stated in our previous report, we approve §502

of S.1400. See also Committee on Federal Legislation, "The Di-

lemma of Mental Issues in Criminal Trials," 41 N.Y. State Bar J. 394

(Aug. 1969); 1 Working Papers of the National Commission on

Reform of Federal Criminal Laws 229-260 (1970); Goldstein &

Katz, "Abolish the Insanity Defense - Why Not?," 72 Yale L.J. 853

(1963); Menninger, The Crime of Punishment 117-118 (1968).

Defenses Involving Justification or Excuse

The remaining sections in Chapter 5 of S.1400 deal with: mis-

take of fact or law, §501 (1-3C6 of S.l); official misstatement of

law, §532; duress, §511 (1-3C7 of S.l); public dut>', §521 (1-3C3

of S.l); protection of persons and property, §§522, 523 and 524

(1-3C4 of S.l). Our prior report stated that these defenses are

not appropriate for codification. We, therefore, recommended that

13
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these provisions be eliminated and that it be made clear that the

code does not attempt an inclusive codification of all available

defenses. In our view, these defenses should be left for a case-by-

case development. The provisions of S.1400 are substantially im-

proved over the Commission's proposed code and S.l. They are

more generally stated and easier to understand. We nevertheless

adhere to our prior recommendation that these defenses not be cod-

ified.

We also note that S.l §l-3Al(b) specifically provides that the

defenses listed are not exclusive. S.1400 does not appear to contain

such a provision and we believe that it should. See Report, p. 15.

With regard to duress, S.1400 §511 prohibits the defense in

cases of treason, armed rebellion or insurrection, espionage and

murder. S.l §l-3C7(b)(l) precludes the defense only in cases of

murder. We believe that S.l is preferable. In view of the recent

wave of kidnappings and alleged brainwashing of victims, there

seems to be good reason to allow duress as a defense to the other

offenses.

Chapter 7

TEMPORAL AND OTHER RESTRAINTS IN PROSECUTION

Chapter 7 of the Brown Commission bill contained nine sections

covering generally the statute of limitations, double jeopardy, mul-

tiple related offenses and entrapment. Chapter 3 of S.l is headed

"Bars and Defenses to Criminal Liability" and encompasses much

of what formerly appeared in Chapter 7. S.l does not appear to

contain any sections comparable to the sections on multiple related

offenses and double jeopardy in the Brown Commission bill. S.1400

deals with limitations of time by amending the existing provisions

of Chapter 13 of Title 18 (S.1400, §279(i)), and deals with en-

trapment in §531 of the proposed new Federal Criminal Code. It

also omits the provisions of the Brown Commission bill relating to

multiple related offenses and double jeopardy.
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Time Limitations

Both S.l and S.1400 appear to contemplate, as did the Brown

Commission bill, that the statute of limitations is tolled when a

complaint is filed, rather than when an indictment or information

is filed. We approved this change in our original report (Report,

p. 18) and do so now. We note that S.1400, in its amendment to

Section 3281(e)(1) of Title 18 specifically provides that a prosecu-

tion is commenced on the filing of a complaint. S.l does not appear

to do so, and we regard this as a defect.

Both S.l (§l-3Bl(b)) and S.1400 (amended §3281(c) of Title

18), like the Brown Commission bill (C. §701(3)), provide that

there shall be no time bar to a prosecution for murder. We ap-

prove this provision (see Report, p. 19). S.1400 adds to the crimes

for which there is no time bar treason, sabotage and espionage

when they constitute Class A felonies. The inclusion of these addi-

tional crimes in this category depends on policy judgments as to

the seriousness of these crimes on which we express no opinion.

We note with approval that neither S.l nor S.1400 contains provi-

sions, of the kind we criticized in the Brown Commission bill ( Re-

port, p. 19), which would provide for shortened periods of limita-

tions if the defendant could make certain showings.

S.1400 adopts a general limitation period of five years for all

offenses except those for which there is no limitation (amended

§3281 (b) of Title 18). S.l, on the other hand, provides a limita-

tion of 10 years for Class A felonies, 5 years for any other crime,

and 1 year for a violation. The pattern of S.l is generally in accord

with the recommendations in our original report (Report, pp. 18-

19) and we prefer its provisions.

S.l §l-3Bl(d)(l) and (2) contain provisions not included in

S.1400, which provide for an extension of the statute of limitations

in situations involving fraud, breach of fiduciary obligation, or of-

ficial misconduct by a public official. The extension is for one year

beyond discovery of the fraud or two years after the public official

leaves office. In each instance the maximum extension is three
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years beyond the time when the statute would otherwise have

expired. Situations involving fraud or oflBcial misconduct in office

involve opportunities for concealment which seem to us to warrant

those extensions and we therefore approve these provisions.

Both S.l (§l-3Bl(d)) and S.1400 (amended §3281(d) of Title

18) provide that, where a complaint, indictment or information

is dismissed for an error or irregularity, an additional period

is allowed for commencement of a new prosecution even though

the period of limitation has expired. S.1400 allows an additional

3 months. S.l allows an additional 6 months, or, if no regular

grand jury is in session in the appropriate jurisdiction, an addi-

tional 6 months after the grand jury is convened. It seems to us

that, particularly if a prosecution may be commenced by com-

plaint, a fixed period of three months is enough.

Section 701 of the Brown Commission bill would have altered

prior law by no longer tolling the statute of limitations while the

defendant is a fugitive. As we noted in our original report

(Report, p. 20), such tolling may be less necessary if the prosecu-

tion is begun, and the statute stopped running, by the filing of a

complaint. S.1400 provides that the statute is tolled while the de-

fendant conceals himself to avoid justice or is beyond the terri-

torial limits of the United States (amended §3281(f ) of Title 18).

S.l §l-3Bl(e)(l) provides that the statute is tolled when the

defendant is continuously absent from the United States or has

"no reasonably ascertainable place of abode or work in the

United States". Both the "to avoid justice" requirement and

"no reasonably ascertainable place of abode or work" provisions

may present substantial problems of proof. On balance, we
prefer the approach of the Brown Commission bill.

S.l §l-3Bl(e)(2) would toll the statute "when a prosecution

against the defendant for the same conduct has been commenced

and is pending." We are unclear as to the policy behind this

provision. It seems to us inappropriate to toll the statute generally

with respect to prosecutions which might be brought because a

16



7710

prosecution is pcndinc;. Moreover, serious problems may arise in

determining whether "the same conduct" is involved in the prosecu-

tion which tolls the statute and in a prosecution later commenced.

Both S.l (§l-3Bl(g)(l)) and S.1400 (amended §3281 (e)(2)

(A) of Title 18) provide, in substantially similar language, that,

if a prosecution is timely commenced as to a charge, it is timely

commenced as to an offense included within that charge, with

certain limitations. These provisions appear to us appropriate.

S.l §1-3B1 (g)(2) provides additionally that a prosecution is

timely commenced as to an offense as to which a defendant enters

a plea of guilty or nolo contendere. This would appear to com-

plement the foregoing provision by facilitating a defendant's plea

to a lesser offense as to which the statute has run where he is

charged with a more serious offense as to which the statute has

not run. It seems to us appropriate.

Existing law (18 U.S.C. §3287) provides for the wartime

suspension of the statute of limitations with respect to certain

crimes relating to the war effort. S.l §l-3Bl(h) provides for a

general wartime suspension of statutes of limitations as to all

crimes. S.1400 omits any provision for a wartime suspension. We
believe S.1400 to be preferable in this respect. Certainly there

appears no warrant for a general suspension of statutes of limita-

tions in wartime.

Entrapment

The Brown Commission bill proposed to codify the defense of

entrapment (C. §702), which had previously been dealt with by

judicial decision. It would have made entrapment an affirmative

defense and prevented the government's defeating the defense by

showing the defendant's propensity to commit the crime. In our

original report we approved the proposed provision (Report, pp.

20-21).

S.1400 §531 makes entrapment a defense but appears to re-

quire the defendant to show that he had no predisposition to
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commit the offense. This section would also require that defen-

dant show that he committed the offense "solelv" as a result of the

inducement by a law enforcement officer or his agent. S.l §1-3B2

makes entrapment a bar to prosecution and seems to straddle the

predisposition question by providing that the methods used by the

law enforcement officials must create a "substantial risk" that the

conduct would be committed by persons not "ready to commit it"

and providing further that "a risk is less substantial where a person

has previously engaged in similarly prohibited conduct and such

conduct is known to such officer as [sic] a person assisting him."

We are persuaded by the Working Papers (Vol. 1, pp. 303-28)

that the test of entrapment should be an objective one unrelated

to the defendant's predispositions, intentions, or guilt. Moreover,

the submission of proof on the question whether the defendant

had "previously engaged in similarly prohibited conduct" would

apparently extend the trial to include the defendant's guilt or

innocence of one or more crimes other than the particular one

charged. We prefer the formulation of the Brown Commission bill

and disapprove the provisions of both S.l and S.1400 in this

respect.

Chapter 10

AHEMPT, CONSPIRACY & SOLICITATION

Criminal Attempt

The applicable sections are:

C. §1001, S.l §1-2A4 and S.1400 §1001.

Both S.l and S.1400 define attempt in substantially the same

manner as the Commission Bill. Both S.l and S.1400, however,

omit the requirement that the conduct "strongly" corroborate the

actor's intent (Section l-2A4(d) of S.l and Section 1001(a) of

S.1400). We question this revision as it tends to blur the distinc-

tion between mere preparation and attempt. We prefer the formu-
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lation of the Brown Commission and reiterate our previous com-

ments on it (Committee Report, pp. 23-24).

Both S.l (Sees. l-2A4(b) and S.1400 (Sec. 1001(b)) ehminate

the defense of factual and legal impossibilitx' as does the Brown

Commission bill. We repeat our endorsement of this provision,

which eliminates an illogical defense (Committee Report, p. 24).

S-1 contains a provision (Sec. l-2A4(e)) not found in either

the Brown Commission bill or S.1400 that attempts a partial defi-

nition of what constitutes a "substantial step" toward commission

of the crime which is required to make one liable for an attempt.

We question the wisdom of attempting to define "substantial step"

because it should depend upon all the circumstances of the par-

ticular case, which could be infinitely various. For example, one

could be guilty of attempt under (e)(4) merely because one

entered a building one lawfully entered every day or under (e)(5)

merely because one lawfully possessed a gun which had been in

one's possession for years. Such circumstances should not, in many

instances, be viewed as "substantial" steps.

Both S.1400 (Sec. 1001(c)) and S.l (Sec. l-2A4(f)) adopt the

formula of Section 1001(3) of the Brown Commission Report with

regard to the grading of offenses insofar as it provides that an

attempt is a crime of the same degree as the substantive offense,

except an attempt to commit a Class A felony is a Class B felony.

Both S.l and S.1400, however, go on to delete the pro\ision of

Section 1001(3) that provides that if the evidence at trial shows

that the crime did not come "dangerously near" to completion, then

the attempt will be a crime of one grade below the substantive

offense.

We oppose the deletion and adhere to the recommendation we
made with regard to the grading provisions of Section 1001(3)

of the Commission Report which was that:

(a) The maximum for an attempt to commit a felony be ap-

proximately one-half the maximum for the substantive offense;
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(b) An attempt to commit a misdemeanor be the same grade

as the substantive offense; and

(c) There be no offense consisting of an attempt to commit

an infraction (Report, pp. 25-6).

Criminal Conspiracy

The appHcable sections are:

C. §1004, S.l §1-2A5 and S.1400 §1002.

Both S.l and S.1400 define the offense in essentially the same

way as the final report of the Commission. We reiterate strongly

the position we took regarding the Commission's formulation. The

Committee holds the view that the present conspiracy law, which

all three proposed bills essentially codify, is far too sweeping and

that its scope should be reduced. We therefore recommend the

formulation set forth at page 31 in our initial report.

Both S.l (Sec. l-2A5(c)) and S.1400 (Sec. 1002(c)), are sub-

stantially the same as Section 1004(4) of the Commission's bill

and preclude various defenses such as those based upon the

immunity, acquittal or irresponsibility of those with whom the

defendant conspired. This provision has previously been approved

by the Committee ( Report, p. 32 )

.

Paragraph l-2A5(e) of S.l defines the parties in the same man-

ner as Commission Report, which we have previously approved

(Report, p. 32).

Paragraph l-2A5(f) of S.l is new and we strongly disapprove

of it. It defines the objectives of a conspiracy in such a way that

a party would be liable for conspiracy to commit a serious crime

if he "could reasonably expect" that one or more of his co-con-

spirators has agreed or will agree to participate in "reasonably

related conduct" to the crime agreed to. This could result in a

defendant being found guilt}- of conspiring to commit substantially
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more serious crimes than he ever agreed would be committed.

Such a result would expand the scope of the conspiracy law when

the Committee believes its scope should be narrowed.

Paragraph l-2A5(g) of S.l provides that a conspiracy continues

until all its objectiv-es are either accomplished, frustrated or aban-

doned. There is no attempt as in Paragraph 1004(3) of the Com-

mission bill or Section 1002(b) of S.1400, to determine whether

measures for concealing the crime other than silence are to be

considered part of its objectives. We believe such acts of conceal-

ment and obstruction of justice should not be considered part of

its objectives for the reasons set forth in our previous comments

on §1004(3) of the Commission's bill (Report, p. 32).

The Committee approves of the grading provisions of Section

l-2A5(h) of S.l and which are in accordance with our recom-

mendation on the Commission bill. Our recommendation was

that conspiracy should be penalized equally with the most serious

substantive offense which is the object of the conspiracy, except

that a conspiracy to commit a Class A felony should be a Class B

felony (Report, p. 32). We disapprove of the penalty provisions

of S.1400 which provide excessive penalties for conspiracy to

violate certain enumerated offenses.

Section 1004(5) of the Commission bill eliminates the "Pink-

erton rule" that each co-conspirator is guilty of all substantive

offenses committed by any other co-conspirator which are reason-

ably foreseeable and in furtherance of the objects of the conspiracy.

S.l contains no such provision and S.1400 specifically provides in

Sections 1002(d) and 401(a)(3) for the retention of the "Pinker-

ton rule". We strongly adhere to our prior recommendation that

elimination of the Pinkerton rule is "obviously desirable" (Report,

p. 32), as the rule unfairly attaches liability for the substantive

offense to individuals who have not committed the substantive of-

fense or aided and abetted the commission of the substantive

offense.
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Criminal Solicitation

The applicable sections are:

C. §1003, S.l §1-2A3, S.1400, §1003.

In our original report, we expressed criticism of a too broadly

drawn solicitation offense (Report, pp. 29-30). Subject to those

comments we make the following observations:

Section l-2A3(a) of S.l defines solicitation simply as a request,

command or inducement, without any requirement that it be

made under circumstances "strongly corroborative" of the intent

that the crime be committed, and without any requirement that

the person solicited commit any overt act in response thereto. In

these two respects, it represents a departure from Section 1003 of

the Commission bill. With regard to the previous requirement

that the person solicited perform an overt act, we approve of

this deletion for the reasons stated in our comment on Section

1003 (Report, p. 30). For the reasons also set forth in our

comment to that section, we disapprove of the deletion of the

requirement that circumstances be "strongly corroborative" of the

defendant's intent (Report, p. 29).

Section 1003(a) of S.1400, which defines this offense, does

require that solicitation be made under circumstances "strongly

corroborative" of the intent that the crime be committed and omits

the requirement of an overt act and is, therefore, in conformance

with the Committee's recommendations. However, S.1400's pro-

vision is limited only to certain specified offenses. While its

applicability to these offenses appears apt, there are other offenses,

such as those involving official corruption, which are not included

and are particularly appropriate for inclusion in such a list.

Section l-2A3(c) of S-1 and Section 1003(b) of S.1400 are

substantially identical to Section 1003(3) of the Commission

bill and preclude defenses based on incapacity of the person

solicited. We have previously approved this provision (Committee

Report, p. 30). The sole diff( rence is that S.1400 provides that the
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capacity of the person solicited may be relevant in determining

the soUcitor's intent. The Committee approves that position.

We should also note, however, that Section l-2A4(d)(7) of S.l

would result in making one who solicits a minor or lunatic or other

incompetent to commit an offense guilty of both an attempt and

of a solicitation. Under common law, one would be guilty of

attempt, but not solicitation, under such circumstances. The most

logical solution to this conflict, we feel, is to provide guilt under

the solicitation section as now provided, and to eliminate the

conduct as a "substantial step" resulting in liability for attempt.

The grading provision of S.l (Section l-2A3(e)), contains the

same provision as that contained in Section 1003 of the Commission

bill that solicitation is an offense of the class next below that of

the crime solicited. The grading provision of S.1400 (Section

1003(c) is the same except that solicitation of perjury (a Class D
felony) is' also a Class D felony.

For the same reasons set forth in our comment to Section 1003

(Report, p. 30), we disapproved of the grading provisions of S.l

and S.1400. We believe solicitation to commit a Class A felony

should be a Class C felony, and a solicitation to commit any other

felony should be a Class A misdemeanor. There should be no

crime of solicitation to commit a misdemeanor or lesser offense.

General Provisions

Both S.l and S.1400 agree with Section 1005(1) of the Brown

Commission bill in that these offenses cannot be accumulated to

produce attempts to conspire or to solicit, etc. The relevant

provisions are Sections l-2A3(b), l-2A4(b) and l-2A5(b) of S.l

and Section 1004(a) of S.1400. We reiterate our approval of

these provisions as clearly desirable (Report, p. 33).

Section 1004(b) of S.1400 is in accord with Section 1005(2)

of the Commi.ssion bill which assimilates the definition of attempts

and conspiracies outside the chapter to the definition contained in

the chapter. We reiterate our approval of that provision and our
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suggestion that solicitation be added if the overt act requirement is

eliminated (Report, p. 33).

Both S.l and S.1400 have provisions regarding the defense of

renunciation, which is set forth in Section 1005(3) of the Com-

mission bill. The applicable provisions are Sections l-2A3(d),

l-2A4(d) and l-2A5(d) of S.l and Section 1004(c) of S.1400. The

renunciation provisions of S.l are substantially the same as the

Commission bill, with which we have previously expressed agree-

ment (Report, p. 33). There is one change, however, of which

we disapprove, relating to conspiracy. Section l-2A5(d) pro-

vides that renunciation can only be accomplished by notifying

a law enforcement officer. This seems to us to be unnecessary be-

cause the objects of the conspiracy could be totally frustrated under

some circumstances without contacting the police. For example,

if five men conspire to steal a certain painting, the crime could

be prevented by warning the museum and causing them to move
the painting and notifying one's fellow conspirators that this has

been done. Under existing law, this would satisfy the defense of

renunciation. We believe it should continue to do so.

The renunciation provision of S.1400 is substantially the same

as the Commission bill insofar as it relates to attempt and solicita-

tion. However, S.1400 contains no renunciation provision regard-

ing conspiracy. The Committee sees no reason why the defense of

renunciation should not be applicable to the crime of conspiracy

and we, therefore, strongly disapprove of this omission.

Chapter 1

1

NATIONAL SECURITY

We will consider here only certain of the most troublesome

provisions relating to national security in S.l and S.1400 and the

comparable provisions in the Brown Commission bill. The national

security sections of the Brown Commission bill were covered in

more detail in the Committee's original report at pp. 36-44.
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Treason

S.l §2-5Bl is similar to the present treason statute, 18 U.S.C.

§2381, which in turn is based upon the following language of

Art. Ill Section 3 of the Constitution:

"Treason against the United States shall consist only in levying

war against them, or in adhering to their enemies, giving

them aid and comfort. No person shall be convicted of treason

unless on the testimony of two witnesses to the same overt

act or on confession in open court."

Neither S.l nor 18 U.S.C. §2381 expressly incorporates the two-

witness rule of the Constitution. While the coverage of S.l §2-5Bl

is limited to "nationals" (rather than all persons "owing allegiance

to the United States," as in current law) that term is defined in

S.l §2-5Al(a) to include both United States citizens and persons

who "owe allegiance" to the United States.

S.1400 §1101 substantially extends the definition of treason set

forth in the Constitution to cover offenses comparable to armed

insurrection (see S.l §2-5B3 and C. §1103). Thus, a person is guilty

of treason who, while "in fact" owing allegiance to the United

States—thus seeming to eliminate any defense based on the sub-

jective loyalties of an alien—either adheres to the foreign enemies

of the United States and intentionally gives them aid and comfort

(a Class A felony) or levies war against the United States "by

engaging in anned rebellion or insurrection against the authority

of the United States or a state with intent to:

"(A) overthrow, destroy, supplant or change the form of gov-

ernment of the United States; or

(B) sever a state's relationship with the United States." (a

Class B felony)

Neither S.l nor S.1400 adopts the approach of the Brown Com-
mission in C. §1101, which was more carefully to define and thus

to limit the offense of treason by applying its terms only (a) to

"nationals" of the United States (more narrowly defined than in
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S.1400), (b) to times when the United States is engaged in inter-

national war, ( c ) and to participation in or facihtation of "mihtary

activity of the enemy with intent to aid the enemy or prevent or

obstruct a victory of the United States." The Brown Commission

proposal would also provide a defense to a defendant who gen-

uinely believed he was not a national of the United States.

This Committee continues to favor the approach of the Brown

Commission, with the additional recommendation that an effort

should be made to formulate a statutory definition of "war" for

the purposes of this and other sections of the Code (see original

report, p. 37). As between the comparable provisions of S.l and

S.1400, the Committee prefers S.l, which at least tracks closely

the language of the Constitution, and strongly disapproves of

S.1400 because it believes that the emotionally charged terms of

"treason" and "traitor" should not be extended beyond their tradi-

tional meanings,* particularly since, in S.1400, the death penalty

is involved.

Armed Insurrection

Sections 1103(1) and 1103(2) of the Brown Commission bill

are somewhat more narrowly defined counterparts of present 18

U.S.C. §§ 2383 and 2384 which deal, respectively, with "rebellion

or insurrection" and "seditious conspiracy". The principal modifi-

cations of the present law in the Brown Commission bill are (a)

the addition of the word "armed" and ( b ) a distinction in sentenc-

ing between a leader of a group involving 100 or more and a mere

participant.***

S.l §2-5B3(a)(l) is substantially the same as C. §§1103(1) and

1103(2), except that it is somewhat more clearly drafted and that

* The general subject of military acti\it\' against the United States is dealt

with in S.l §2-5B2, which is substantially similar to §1102 of the Brown
Commission bill. The section is omitted from S.1400. It o\erlaps the treason

sections and extends coverage to military activities of non-nationals ( other

than those carried out as a member of enemy amied forces in accordance

with the laws of war) within the territory of the United States.

** 30 years, 15 years.
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it reduces the group from 100 to 50 for culpability of a leader.

S.1400, as noted above, incorporates a counteqiart of the armed

insurrection offense into its definition of the greater offense of

treason. Similarly, S.1400 §1102, under the caption "Armed Rebel-

lion or Insurrection", broadens what is limited in the other bills to

conduct done with intent to overthrow the government to that

done with "intent to oppose the execution of any law of the

United States" (a Class C felony). This Committee opposes this

step-up in coverage of the armed insurrection statute and agrees

with the conclusion of the Working Papers that non-political of-

fenses should be left to other sections of the Code.

Advocacy of Armed Insurrection

The equivalent of the "Smith Act", present 18 U.S.C. §2385, is

found in C. §1103(3), S.l §2-5B3(a)(2) and S.1400 §1103. The

latter provision, entitled "Inciting Overthrow or Destniction of the

Government" very substantially dilutes the judicial limitations im-

posed on the Smith Act restrictions on "advocacy" and membership

in a long line of Supreme Court cases. S.1400 §1103, among other

things, proscribes incitement of "conduct which then or at some

future time would facilitate" the overthrow of the United States

Government ( compare Noto v. United States, 367 U.S. 290, 298-99

( 1961 ) ) and, in the context of "organizing" offenses, extends the

Smith Act to recruitment of members for, as well as mere "joining"

of, an organization which has as a purpose such incitement (com-

pare Noto V. United States, supra, and Scales v. United States, 367

U.S. 203 ( 1961 ) which limit the comparable coverage of the Smith

Act to organizers, and active members who facilitate illegal incite-

ment or advocacy). These and other features of S.1400 appear to

be designed to dilute the Constitutional "clear and present danger"

tests which have been imposed on the Smith Act and to proscribe

mere advocacy in much the same way as New York's criminal

anarchy statute (former New York Penal Law §§160 and 161). We
oppose S.1400 §1103 and suggest also that it is of dubious consti-

tutionality.
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Brown Commission §1103(3) and S.l §2-5B3(a)(2) are in-

tended to restate present law more closely, including Constitution-

ally imposed limitations on restricting "advocacy". Both bills

appear to be improvements on the Smith Act. The Brown Com-

mission version, as pointed out in the Working Papers, ( a ) specifies

that the requisite intent must be to induce or cause others to

engage in armed insurrection, (b) attempts to incorporate the

"clear and present danger" test by requiring that advocacy, to be

illegal, must be done "under circumstances in which there is

substantial likelihood . . . [that it] will imminently produce a

violation" of the armed insurrection provisions and (c) limits the

"organization" ofiFense to the organizer of an association engaging

in unlawful advocacy, or an "active member" who facilitates such

advocacy. For similar Constitutional reasons, C. §1103(4) seems

to be designed to assure that attempt, conspiracy, facilitation or

solicitation of the substantive offenses cannot be pimished unless

the substantive offense itself was "imminent". In this respect,

however, the Brown Commission bill does not go as far as the

Working Papers (p. 434), which provided that "inchoate" ad-

vocacy should be punishable only if the substantive offense of

prohibited advocacy actually occurred.

S.l §2-5B3(b), which covers this point, goes further than the

Brown Commission in that it altogether eliminates as crimes at-

tempt and solicitation either of armed insurrection or of incitement

of armed insurrection. On the other hand, S.l §2-5B3(a) (2)—

the "organization" offense—is itself written in terms of organizing

or being an active member of a "conspiracy" (rather than an

"association", as in the Brown Commission version) which engages

in the advocacy of armed insurrection.

While both the Brown Commission and S.l versions are far

preferable to S.1400, they, too, in the provisions concerning

organizations and inchoate offenses, come dangerously close to the

Constitutional limits on prohibition of mere advocacy unrelated

to imminent action and should be restudied.
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Paramilitary Activities

As we stated in our report on the Brown Commission bill, C.

§1104 was "designed to outlaw private armies." which are not

prohibited under existing law except for the registration require-

ments of 18 U.S.C. §2386. Under §1104, collecting, using or train-

ing in the use, of "weapons for political purposes by or on behalf

of an association of ten or more persons" would be proscribed. The

statute distinguishes in sentencing between leaders of 100 or more

persons (Class B felony)* and other oflFenders (Class C felony)."*

Section 2-9D1 of S.l has been put under a new section—sub-

chapter D—Firearms and Explosives. It proscribes comparable

activity but substitutes "intent to influence the conduct of govern-

ment or public aff^airs in the United States" for "political purposes."

The extra penalty for "leadership" is triggered with a group of

50, rather than 100 and there is a complicated system of grading

for aggravated offenses varying from Class A to D felonies.

f

S.1400 §1104 imposes a uniform Class D felony penaltyt for

collection, etc., of weapons for an organization "which has as a

purpose the taking over of, the control of, or the assumption of the

functions of, an agenc)' of the United States government or of any

state or local government, by force or threat of force" (rather

than for "political purposes").

The language of S.1400 seems the most precise of the three in

defining the proscribed purpose and the Committee recommends

it over the Brown Commission version and S.l.

Espionage

The Brown Commission provision on espionage, §1112, was an

effort to codify in simplified form the offenses covered by 18 U.S.C.

"15 years.

•' 7 years,

t 30 to 6 years.

t 7 years.
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§§793-798, as well as disclosure of information restricted under

the Atomic Energy Act (42 U.S.C, 2274) and information relating

to intelligence gathering and communication matters (18 U.S.C.

§§798 and 952). The peacetime offense is limited to "revealing"

national security information to a foreign power or an agent thereof

"\yith intent that such information be used in a manner prejudicial

to the safety or interest of the United States." In time of war, the

offense is extended to one who "elicits, collects or records, or

publishes or otherwise communicates national seciuity informa-

tion with intent that it be communicated to the enemy." The

offense is graded as a Class B felony, except that it is a Class A

felony if committed in time of war or if the information directly

concerns certain critical military or defense matters.

The comparable provision of S.l, §2-5B7, substitutes a require-

ment of "knowledge that the information is to be used to the

injury of the United States or to the advantage of a foreign power"

for the intent requirement of C. §1112 and extends the peacetime

offense to gathering and obtaining, as well as "revealing," national

defense information. The infonnation covered is defined much as

in the Brown Commission bill, and the grading provisions are

similar.

S.1400 §1121 extends the coverage and severity of the espionage

offense well beyond the other two bills. The definition of covered

information is somewhat broader. The culpability element of the

offense is satisfied by proof of either intent that national defense

information be used, or "knowledge that it may he used," to the

prejudice of the United States. The offense includes obtaining

or collecting such information, in peacetime, not only for a foreign

power, but also "with knowledge that it may he communicated

to a foreign power." Class A felony treatment—and this, under

S.1400 §2401, the death penalty—is prescribed for offenses com-

mitted during a presidentially declared "national defense emer-

gency" as well as in time of war.

The more carefully delineated coverage and penalty provisions

of the Brown Commission bill and S.l are, in this Committee's
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view, clearly preferable to the S.1400 provisions.* Even those

bills, however, while they mark a considerable improvement over

existing law, should, in our view, be carefully re-examined in view

of the lessons recently learned in the Ellsberg case and the after-

math of Watergate as to the potential for abuse in overK' broad

executive branch definitions of "national security information" and

related offenses.

Misuse of National Defense and Classified Information

The Brown Commission bill covers in Sections 1113, 1114, and

1115, with some modifications, the offenses presently contained in

18 U.S.C. §§793(c), (d) and (e) and 798 and 50 U.S.C. §783(b).

Section 1113 covers the mishandling of national security informa-

tion and imposes a penaltv where "reckless disregard of potential

injury to the national security" is present but the intent required

under the espionage statute is lacking. Section 1114 covers the

misuse of classified intelligence communications information and

is comparable to current law except that the culpability require-

ment is "knowingly" instead of "knowingly and willfully' and the

grading of the offense is somewhat lower. Section 1115 relates to

the disclosure of general classified information, but only when it

is by a public servant and when the communication is to an agent

or a representative of a foreign government or a communist organ-

ization. This is similar to present law except that the Brow n Com-

mission version covers former public servants. Faulty classification

is no defense.

S.l §2-5B8 recasts all of these provisions into one sc^ tion re-

quiring for all offenses that the conduct be done "in a manner

harmful to the safety of the United , States." The culpaliilitx' re-

quirement for the equivalent of C. §1113 is "knowingly" rather

than, as in the Brown Commission bill, "reckkvss disregard of

" We note that § 2-5B7 of S.l in re(iuiring proof of "kuow1c(Ii:r that the

information is to be used to the injury of tlie United States or to the advantage
of a foreign power" ( emphasis suppHed) would impose a verv hea\ \ Imrden.

It would, we tliink, be better to substitute "intent" for "know lcdg»'.
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potential injury to the national security." There is in S.l, however,

no offense for the communication by public servants of general

classified information to foreign governments.

S.1400, §1122 is the same as S.l §2-5B8(l) except that the gloss

of "manner harmful to the safety of the United States" is not added

to the "knowingly" requirement. S.1400 §1123 is comparable to

the remaining provisions of S.l §2-5B8 except that (a) the culpa-

bility requirements are somewhat reduced, (b) the violation cov-

ered in S.l §2-5B8(a)(2) is not limited to public servants, and

(c) there is an added general offense, applicable to anyone "in

possession or control" of information relating to the national de-

fense for "recklessly" permitting its loss, destruction, theft, or

communication to unauthorized persons. More importantly, S.1400

adds a section not found in S.l covering "Disclosing Classified

Information." This section is not limited to public servants or to

communications with foreign governments, covers all classified in-

formation, not only that relating to special intelligence communi-

cations matters, and specifically precludes the defense that the

classified information was improperly classified.

The treatment of these matters in S.l is clearly more carefully

and more wisely circumscribed and is preferred by this Committee

to the overly broad terms of S.1400. Although the Committee

recognizes the necessity of protecting information truly essential

to the national security, it recommends further review of this entire

area—even the far preferable provisions of S.l—in view of the

danger of misuse of such "national security" provisions against the

inquiry and legitimate interest of concerned citizens. The Com-
mittee particularly urges reconsideration of the question whether

improper classification should be a defense. We favor such a

defense, with appropriate safeguards against undue discovery.
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Chapter 12

FOREIGN RELATIONS, IMMIGRATION AND NATIONALITY

The provisions of this chapter relate to matters of foreign rela-

tions which in many respects go be\ ond tiie particular expertise of

this Committee. There are, however, matters of drafting on which

we think some comment appropriate.

S.1400 §1201 and S.l §2-5Cl are substantially comparable, both

representing modernized versions of 18 U.S.C. §960. Both sections

are designed to prohibit individuals from launching, or engaging

in, attacks against other nations with which the United States is

not at war. Section 1201 changes the same-numbered section of

the Brown Commission bill by using the term "military attack"

instead of "air attack" or "military expedition" and by omitting any

prohibition against providing substantial resources to a "military

expedition".

The term "military attack" is defined as any "warlike" assault

or invasion. The word "warlike", in the view of the Committee, is

too imprecise to define properly the kind of assault which is pro-

hibited. The use of the word "warlike" is merely an extension of

the same infirmity from which both S.1400 §1201 and S.l §2-5Cl

suffer in defining the protected target nations of military attacks:

the failure to define "war". S.l §2-5Cl states that it is unlawful to

launch an attack "against a nation with which the United States is

not at 'war' "; S. 1400 §1201 states that it is illegal to launch an attack

"against a foreign power with which the United States is at peace."

Is the meaning of "peace" merely the obverse of that of "war"?

Defining "war" for these purposes is very difficult, but, in the

Committee's view, it is important enough to warrant the attempt.

It can by no means be clear, for instance, whether the United

States is at war with the Cambodian rebels when there is no decla-

ration of war or resolution, in either house of Congress, authorizing

the action and no appropriation for the continuation of bombing.
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S.l §2-5Cl(a)(3) states that a "person" is guilty of an offense

if he knowingly "engages in combat hostile to a nation with which

the United States is not at war within the territonj of any foreign

nation." (emphasis added) The language goes far beyond S.1400

§1201 and C. §1202. S.l §2-5Cl purports to subject to criminal

treatment a person who might decide to go abroad to engage in a

cause in which he believes. As the Working Papers point out

(Vol. 1, pp. 486-87), the individual's right to go abroad, a tradi-

tional tenet of the United States foreign policy, "should be main-

tained as a basic foreign policy question".

The outlawing of conduct hostile to a friendly nation within

the territory of any foreign nation would prohibit the formation of

forces on foreign soil, such as the Abraham Lincoln Brigade in the

Spanish Civil War, and would abrogate the right to go abroad to

participate in a war as did, for instance, the many Americans who
volunteered as ambulance corpsmen serving British and Canadian

forces during the First World War.

The use of the word "person" in S.l §2.5C1, when combined

with the prohibition against conduct "within the territory of any

foreign nations", would seem also to import that a non-American

national could be convicted under this section for acts performed

in a foreign country. The Committee assumes that the use of the

word "person" represents inadvertence in drafting rather than an

attempt to subject any individual of whatever nationality to the

prohibitions of this section.

Even if the word "national" is substituted for the word "person",

however, the Committee believes that it is questionable to use

criminal sanctions to regulate conduct which takes place abroad

without threatening to disrupt United States foreign policy, and

which may not be criminal in the nation where committed.

The Committee thus recommends that a person be guilty of

the offense only, as in §1202 of the Brown Commission bill,
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"if, within the United States, he agrees with another to engage

in conduct hostile to a friendly nation within the territory of

any foreign nation . .
."

S.1400 §1202 adopts the two most important subsections of

§1202 of the Brown Commission bill and adopts this Committee's

recommendation that the conspiracy be substantially effected

within the United States. This section, designed to replace 18

U.S.C. §956 (Conspiracy to Injure Property of Foreign Govern-

ment), adds specific coverage of murder of foreign officials. This

addition seems desirable in view of the increasing resort to violence

directed towards embassy officials throughout the world.

S.l §2-5C2, which restates §1203 of the Brown Commission

bill and S.1400, prohibits the recruiting for enlistment in foreign

armed forces but deletes the requirement that this recruitment or

enlistment be "within the United States." This deletion presents

the same anomaly as that in S.l §2-5Cl because a "person" need

not be an American national and the statute would prohibit all

enlistment and all recruitment in any countr)- for whatever purpose.

The Committee strongly recommends that the phrase "within the

United States" be included in this provision.

The detailing of the affirmative defens(\ S.1400 §1203(b), is

surplusage to this section, and it is the Committee's view that, as

suggested at the Comment to §1203 of the Brown Commission

bill, these matters be dealt with in Title 22 of the United States

Code. (Report, pp. 46-47)

S.1400 §1211 and S.l §2-5C3 are designed to limit felony treat-

ment of violations of certain statutes and regulations governing

international transactions to demonstrably serious situations. Both

sections recjuire that a person act with specific intent to conceal a

matter from a government agency or with knowledge that his

conduct will obstruct the administration of a statute or goxcrnment

function.
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The Comment to this section in the Brown Commission bill

and the related portions of the Working Papers take the view

that these statutes essentially deal with the:

"normally legitimate conduct of exporting goods, services,

money or credit . .
."

and that, contrary to the policy of the proposed Code, they

"indiscriminately provide serious felony penalties for virtually

any violation, including the most trivial."

In order to prevent examples of the kind cited by the draftsmen

(a ten-year prison term for failure by an exporter to a U.N.-

quarantined nation to make appropriate presentation of an "original"

license with the required notations thereon "in ink"), S.1400 §1211

would limit felony treatment to violations of the listed statutes

where the act is committed,

"... with intent to conceal a transaction from a government
agency authorized to administer the statute or with knowledge
that his unlawful conduct substantially obstructs, impairs or

perverts the administration of the statute or any government
function."

Penalties would be limited to those provided for Class D felonies

in both sections.

While the intent of the draftsmen to limit felony treatment only

to the most serious violations of the many regulatory provisions

covered by the listed statutes is laudable, and one with which we
agree, it is unclear to us whether the new section is designed to

preempt the penalty provisions of the existing statutes, or only to

supplement them. The existing statutes are proposed to be kept in

their present titles, with their penalty provisions being reduced to

misdemeanors or to regulatory offenses. Yet nowhere is it made
clear whether the provisions of the proposed code impose limits

on fines which may be imposed under the provisions of other

titles. Without a much clearer statement of the precise changes
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which are intended to be effected in the statutes hsted in S.1400

§1211 and S.l §2-5C3, it is virtually impossible to evaluate the

impact of the section.

S.l §2-5C4, which corresponds to S.1400 §1204, supplements

the other neutrality provisions by making it a felony to violate

a restrictive order on departures of vessels where the order is

designed to restrict the delivery of the vessels or of goods to a

foreign nation engaged in armed hostilities. Under S.l §2-5C4, a

person is guilty of a Class D felony "if he knowingly causes or

aids the departure from the United States of a vessel or vehicle

the departure of which is in fact prohibited" by a restrictive order.

This is objectionable, in the first place, because it would make a

person guilty of the felony even if he did not know, and had no

reason to know, that the departure was prohibited. Moreover,

the inclusion of the words "or aids" is, in the view of the Com-

mittee, a mistaken over-extension of the criminal sanction. It

might cover, for instance, a dock worker who frees from a cleat a

line of an illegally departing ship or an air traffic controller who
clears an illegally departing plane for takeoff despite the fact that

neither the dock worker nor the air traffic controller is aware that

he is aiding a criminal act. The requirement that the conduct be

performed "knowingly" means only that the actor "be aware of

the quality of his conduct" and of "attendant circumstances."

(§l-2Al(l')(3)).

The Committee recommends that a clause similar to S.l §2-5C3

(a) and S.1400 §1204(a) (requiring a specific intent to conceal

and/ or knowledge that one's conduct substantially obstructs a

governmental function) also be included in this section.

S.1400 §1204, although it omits the "or aids" language of S.l

§2-5C4, seems to the Committee undesirable in view of its exces-

sive complexity. The Committee finds the phrase "during a war

in which the United States is a neutral nation" especially trouble-

some because both the terms "war" and "neutral" are undefined

and are extremely elusive of definition. S.l §2-5C4 limits the
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scope of its violation to statutes, regulations and orders, and it is

therefore more amenable to firm and equitable enforcement.

S.1400 §1205 ("Disclosing a Foreign Diplomatic Code or

Correspondence") attempts to subject to criminal penalty conduct

which jeopardizes confidential communications between foreign

governments and their representatives in the United States. The

section specifically prohibits the knowing communication of

"... (1) a diplomatic code of a foreign government, or any

matter prepared in such a code; or

"(2) any matter intercepted while in the process of transmis-

sion between a foreign government and its diplomatic mission

in the United States to which he obtained access as a federal

public servant."

The Committee notes that the section nowhere specifies the pro-

hibited recipients of the communication of a diplomatic code.

It should be noted that S.1400 §521(a)(l) would provide a defense

to a person who communicated any of these matters pursuant to

his duty as a public servant or at the direction of a public servant.

S.l §2-5C5 is a combination of sections 1122 and 1206 of the

Brown Commission bill dealing with the failure of foreign agents

to register with the government. This subject matter is covered

by S.1400 §§1127 and 1128.

Although the offense retains Class C felony treatment, the

upper-range imprisonment for a "dangerous special offender", or

recidivist, could make applicable a prison term as long as 10

years, which represents a continuation of the penalty provided in

18 U.S.C. §951 rather than the shorter penalty for violation of an

almost identical section in 22 U.S.C. §611 et seq. The Committee

believes that, as expressed in the Working Papers, the penalty

should be more in the range of the penalty provided for in the

current 22 U.S.C. §611 et seq. This could be accomplished with

respect to S.l §2-5C5 by making the offense a Class D felony which,

if accompanied by the aggravating or recidivist circumstances

3S
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specified in §1-4B2, could result in the maximum penalty of six

years.

S.1400 §§1221 through 1226 and S.l §§2-5Dl through 2-5D3

deal with immigration, naturalization and passports. As in the case

of the provisions relating to foreign relations, these sections do

not represent a fundamental substantive departure in policy. The

principal changes are in the area of grading of offenses, transfer-

ring to other titles lesser offenses which are regarded as regulatory,

and eliminating as duplicative existing offenses which are covered

elsewhere in the general sections governing such things as bribery

and forgery.

In general, the Committee approves the effort in S.1400 to dis-

tinguish between less serious offenses, which are treated as Class A
misdemeanors, and those more serious, which are treated as Class

E felonies-. Thus, for example, S.1400 §1221 (Unlawful Entry Into

the United States) combines the offense now defined in 8 U.S.C.

§1325 (unlawful entry) and 8 U.S.C. §1326 (reentry after depor-

tation). Grading, however, is changed so that felony treatment

applies only if entry is accomplished by the use of false documents

or if reentry occurs after previous arrest and deportation for con-

viction of a felony involving moral turpitude. All other offenses

are given Class B misdemeanor treatment on the theory that, when

combined with available administrative remedies such as deporta-

tion, any stronger criminal sanction would be inappropriate. This

result seems sound. The present penalty of a maximum of two

years' imprisonment for any reentry after deportation seems exces-

sive and unnecessarv in view of the fact that sentences are almost

invariably suspended and the violator again deported.

The Committee is of the opinion that the punishment provided

for in S.l §§2-5Dl through 2-5D3 is unnecessarily harsh and bur-

densome even where the minimum penalty might be imposed. In

S.l §2-5Dl(d)(2) the penalty for using forged reentry documents

could be as much as ten years in prison. In light of the prevailing

administrative practice of deportation in such situations, the ten-

39



7733

year penalty seems excessive. S.l §2-5Dl(d)(2) does provide,

however, that the person using a forged reentry document must

know it to be forged or counterfeit or the property of another per-

son in order to be subject to felony treatment. This requirement

of knowledge is omitted from S.1400 §1221(c) (l)(a) and should

be inserted.

S.1400 §1222 and S.l §2-5Gl(a)(l) cover crimes presently made

felonies under 8 U.S.C. §1234(1), but distinguish between or-

dinary offenses, which are treated in S.l as Class D felonies and in

S.1400 as Class B misdemeanors, and those where aliens are smug-

gled into the country for commercial purposes or where the im-

migrant intends (with the knowledge of the smuggler) to commit

a felony in the United States. These more serious crimes are treated

as Class E felonies in S.1400 and as Class C felonies in S.l.

The offense of hindering the discovery of an illegal entrant into

the United States is covered by S.1400 §§1223 and S.l 2-5D2. The

offense requires that the person act with the specific intent to

hinder, delay, or prevent the discovery or apprehension of an alien

who is in the United States in violation of law. Section 1223(1) (a)

of the Brown Commission bill had stated that the person was guilt}'

if he harbored or concealed the alien; the revised bill provides

that the person may be guilty if he "aids, shelters, employs, or

conceals" the alien. The inclusion of persons employing the alien

represents a major extension of the coverage of the section, and

the Committee believes the expansion to be unwise and unneces-

sary. Even though the section requires that a violator act with

specific intent mentioned above, the section might easily be used

for warrantless prosecution of employers who knowingly employ

aliens.

The Committee therefore recommends that the word "employs"

be stricken and that "harbors" be replaced in the text, or, if the

word "employs" is ultimately retained, that language comparable

to the following proviso in the Working Papers (at Vol. 1, p. 514)

be placed in the statute itself:
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"Effect of Mere Employment. Nothing in this section shall

be construed so that, by itself, employment of the alien by

the actor, including the usual and normal practices incident

to employment, constitutes a violation of this section."

The inclusion in S.l §2-5D2 of the word "aids" is also an ex-

pansion of the coverage which the Committee deems unwarranted.

A person who, although acting with intent to delay the discovery

of the illegal alien, merely gives directions or performs some minor

service for the alien would, under this section, be subject to a

term of six years' imprisonment.

S.1400 §1223(a)(4) and S.l §2-5D2(a)(3) both make it a crime

for anyone to conceal, alter, mutilate, or destroy any document

or record regardless of its admissibility in evidence. This provision

broadens tremendously the responsibility of citizens to preserve

and make available to law enforcement officials evidence of crime.

Such a provision, in our view, raises a serious question of policy

as to the breadth of the obligation which the criminal law should

place on individuals to preserve and make available information.

(Cf. Report, p. 50)

S.1400 §§1224 and 1225 substantially duplicate S.l §2-5D3. Al-

though the Committee approves the sentencing provisions of S.1400

§§1224 and 1225 and believes they should be included in S.l

§2-5D3, the Committee believes that the latter section is a more

succinct and a better restatement of present law.

Chapter 13

OBSTRUCTION OF GOVERNMENT FUNCTIONS

S.1400 adds a provision for obstructing a government function

by fraud, Section 1301, which is not found in the other bills, and

we see no objection to this provision.

The original Committee Print ( Nov. 10, 1972 ) of the bill which

became S.l added an affirmative defense to the crime of hindering
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law enforcement. It made it a defense if the party charged was

the parent, spouse or child of the defendant. This affirmative

defense has been deleted in both S.l (Section 2-6B3) and S.1400

(Section 1311). We believe that there should be such an affirma-

tive defense.

"The bail jumping provisions of both S.l and S.1400 basically

adopt the approach we suggested originally of making the penalty

for bail jumping the same as that which could be imposed for

the underlying offense (Report, p. 51).

Both S.1400, in Section 1315, and S.l, in Section 2-6B6, expand

the crime of introducing contraband into a correctional institution

to include "any object". (S.l is slightly more limited since the

term "any object" is limited to those proscribed by statute, rule,

regulation or order; S.1400 would apply to an object introduced

"surreptitiously" even if it were not proscribed by statute, rule,

regulation or order.) The Brown Commission bill would limit the

contraband to any item useful for escape. While it may be argued

that there should be some statutory prohibition which would

preclude a prisoner from being furnished with correspondence

or other information which would enable him to direct others

in the conduct of some illegal enterprise, it does seem that these

statutes are too broad since they make it a felony to introduce

any proscribed article into a prison. Thus, the proposed statute

could make criminal the introduction of food by members of an

inmate's family or love letters from a wife or girl friend. We
believe that these additional provisions of S.l and S.1400 should

not be adopted unless they are carefully limited.

S.1400 splits obstruction of justice into three sections— (1)

witness bribery, Section 1321; (2) corrupting a witness or in-

formant, Section 1322; (3) tampering with a witness. Section 1323.

All of these are contained in a single obstruction of justice pro-

vision in S.l, Section 2-6C1. Similarly S.1400 splits into t^vo

sections (Sections 1332 and 1333) the provisions found in Section

2-6C2 of S.l relating to impeding justice. While the purpose of
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S.1400 is apparently to differentiate these crimes for sentencing

purposes, it does not appear to us that these crimes are substantially

different and, therefore, a single sentencing provision within which

the judge will have substantial discretion would seem adequate.

For this reason we prefer the approach found in S.l.

S.l (
§2-6Cl

)
provides a broad catch-all provision for anyone

who endeavors in any manner to obstruct or impede the due

administration of justice. This was suggested by this Committee

originally (Report, p. 50) and we approve such a section.

S.1400 adds a provision (Section 1324) not found in either

of the other bills making it a crime to retaliate against a witness

or informant, which seems to be desirable.

Section 1326 of S.1400 limits the prohibition of communication

with a juror to a communication made with an intent to improperly

influence .the juror's official actions. We believe that jury tamper-

ing should be so limited.

A major difference between S.l and S.1400 has to do with the

issue of materiality in the false statement provision—Section 2-6D2

(a)(1) of S.l and Section 1343(a)(1)(A) of S.1400. S.1400

requires that the false statements be material, whereas S.l does

not. In this regard S.1400 is more like the original Brown Com-

mission bill (§1352(2) (a) ), and it is our opinion that there should

be a materiality provision in the false statement statute.*

S.1400 omits the provision penalizing the unauthorized dis-

closure by a public official of information disclosed to the govern-

ment in confidence. Such a provision is found in Section 2-6F1 of

S.l and Section 1371 of the Brown Commission bill. We believe

there should not be such a provision.

S.l has a provision (Section 2-6F2) not found in either of the

other two bills which prohibits a person from privately addressing

" All three bills make false swearing an offense, irrespective of materiality,

where the statement is made imder oath or affirmation in an official proceeding.

(C. §1352(1); S.l §2-6D2(a)(l); S.1400 §1342.)
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a public servant without disclosing the fact that he has been

retained "for compensation or not" to do so. We believe that this

provision is too broad and, therefore, recommend that it not be

adopted.

Chapfer 14

OFFENSES INVOLVING INTERNAL REVENUE AND CUSTOMS

All three bills proscribe two types of federal tax crimes—"Tax

Evasion" and "Disregard of Tax Obligation." Additionally, how-

ever, S.1400 adds a misdemeanor crime
(
§1402(a) (6) ) for falsely

claiming a personal exemption in an income tax return—a reason-

able congressional reaction to an obvious problem. All the bills

seek to embrace within their reach commonly encountered methods

of tax exasion, {e.g., fiUng a false return; concealing assets; failing

to pay over withheld taxes; destruction of property under govern-

mental control; and failure to file a return), and S.l and S.1400

prohibit evading taxes in "any other manner". ( S. 1 §2-6Gl ( a ) ( vi )

;

S.1400 §1401(a)(6)).

The bills employ a verbal formulation for the element of mental

culpability ("with intent to evade") which may significantly lessen

the standard of culpability as it is defined by present law. That

is to say, present law (I.R.C., §7201) requires that criminal evasion

be done "willfully". We believe that the word "willfully" should

be incorporated into the Brown Commission bill and in S.l because

of a danger that the definition in §2-6Gl(c)(l) of S.l ("a cons-

cious objective to engage in such conduct and to cause the result,

with knowledge that the attendant circumstances exist") would

not carry over all the connotations which the courts have found in

the word "willfully". That comment is even more applicable with

respect to S.1400, which bill defines "intentionally" in terms of a

"conscious objective or desire to engage in the conduct or cause

the result" (§302(a) ) and has no specific definitional provisions for
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tax crimes [see, The Proposed Federal Criminal Code; Its EfFect

on Tax Offenses. 26 Tax Lawyer, No. 3, pp. 485 et seq.]. Since

there apparently exists no reason for reducing the standard of

culpability for tax crimes, this issue should be re-examined and,

in any event, the S.l definition is to be preferred over the approach

used in S.1400.

The three bills also warrant study concerning their treatment

of the present requirement that there can be no tax crime convic-

tion without a showing of "a substantial tax deficiency." That re-

quirement is codified only in S.l (§2-6Gl(a) (2) ). S.l also—con-

sistentlv with the suggestion in our initial report (p. 55)—elim-

inates the provision of the Brown Commission bill which would

create a misdemeanor where the evasion involves less than $500.

In contrast, S.1400 proscribes and makes a felony the criminal

filing of a tax return "which understates the tax." S.1400 is seri-

ously at odds in this respect with the views of this Committee. We
believe that the requirement of a substantial tax liability should

be preserved. Also for the reasons expressed in our initial report,

this Committee's view is that S.1400's treatment of all tax evasions

as a Class D felony is preferable to the grading approach embodied

in the other bills.

Except for the provisions of S.1400 already noted, the three

bills proscribe the same forms of "knowing" disregard of tax obliga-

tion. Here, again, the Tax Lawyer comment previously mentioned

raises a question whether the "knowingly" standard establishes a

norm less than that now required for misdemeanor convictions.

That concern is obviously more disturbing vis a vis S.l, which

treats both tax crimes as felonies. In this Committee's opinion,

the offenses in question should be treated as misdemeanors—the

approach adopted by S:1400.

Finally, we approve of the provision in §1403(c) of S.1400

excluding from the purview of tax crimes interim reports, informa-

tion returns and returns of estimated tax.
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Unlatvful Trafficking in Taxable Objects

Like the Brown Commission bill, S.l combines in a single pro-

vision (§2-6G3) all trafficking in taxable objects in violation of any

federal statute or regulation. S.1400, on the other hand, incorpo-

rates bv reference the criminal prohibitions in the Internal Revenue

Code dealing with such items as alcohol and cigarettes (§1411).

Both the Brown Commission bill and S.l treat violations not in-

volving distilled spirits as misdemeanors; S.1400 treats them as

felonies. Violations involving distilled spirits, consistently with

present law, are classed as felonies in both S.l and S.1400, unlike

the Brown Commission bill which would punish the casual con-

sumer of distilled Hquors as a misdemeanant (§1404). On that

subject, this Committee supports the notion that such casual con-

sumers should be treated more leniently. Additionally, this Com-

mittee still considers valid its comments in its initial report con-

cerning the creation of presumptions for the trafficking crime, a

technique employed in all three bills either expressly or, in the

case of S.1400, by incorporation of statutory presumptions now

present in the Internal Revenue Code (C. §1405; S.l §2-6G3(e);

S. 1400 §1411(b)).

Smuggling

The three bills, each of which seeks to simplify definitions of

customs offenses, are all subject to the criticisms leveled by this

Committee in its initial report (Report, p. 58). For example, each

version contains the overly broad and superfluous statement that the

smuggling offense is committed when one "knowinglv evades exam-

ination by the government of an object being introduced into the

United States" (C. §1411(l)(a); S.l §2-6G4(a)(l); S.1400 §1421

(a)(3)). The criticisms by this Committee of the grading s>stem

employed in the Brown Commission bill apply with equal force to

the substantially identical provisions of S.l and almost to that

extent to the corresponding provisions of S.1400. S.1400 does, how-

ever, eliminate an objectionable upgrading provision ( i.e., the
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object was brought in for use in a business) and improves slightly

upon another provision (i.e., by providing for misdemeanors where

the duty which would have been due is less than $500).

Chapter 15

CIVIL RIGHTS AND ELECTIONS

S.1400 and the Brown Commission bill both place offenses

dealing with civil rights and elections in Chapter 15, whereas S.l

distributes them among two chapters and four subchapters. In

addition, S.1400 has the same numbering system as the Brown

Commission bill.

Protection of Federal Rights Generally

C. §1501, drawing on the post-Civil War statutes, would

punish as a Class A misdemeanor only a conspiracy to injure any

citizen in the free exercise of his federal constitutional rights.

S.l §2-7Fl (a)(1) improves over §1501 by following our Com-

mittee's suggestion (Report, p. 61 ), that it not be limited to citizens,

and by following our Committee's further suggestion (Report, pp.

60-1), that it make injuring a person in the free exercise of a

federally-secured right a crime, rather than making a conspiracy

to do so a crime.

S.1400 §1501 also deletes the conspiracy provision and makes
it a Class A misdemeanor for anyone knowingly to deprive a

person of his civil rights. S.1400 §1501 also accepts our criticism

of C. §1501 and extends the protection of the law to aliens as well

as citizens. In these respects, there is little to choose between S.l

and S.1400.

S.1400 §1501, unlike the corresponding provision in S.l, §2-7Fl

(a)(2), drops the provision of C. §1501(b), drawn from the post-

Civil War statutes, regarding going about on the highways in

disguise.
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The Committee also notes that both S.l §2-7Fl(a)(l) and

S.1400 §1500 make the maximum jail penalty one year. Present 18

U.S.C. §241, from which the sections under discussion are drawn,

makes the maximum 10 years imprisonment.

S.l §2-7Fl(a)(3) is substantially the same as C. §1502, on

which we commented in our earlier report, (pp. 61-62)

S.1400, in its Section 1502, substitutes for the broad provision

of C. §1502 a provision which would make it an offense, while

acting under color of law, knowingly to engage in conduct which

constitutes a violation of the rights of person and property, as de-

fined in chapters 16 and 17, thereby depriving another of federal

rights. The question whether the right involved is a federal one

is made a question of law. S.1400 §1502(b). This section would

appear to narrow significantly the sweep of C. §1502 and S.l

§2-7Fl(a)(3) in that it would punish a deprivation of federally

secured rights only when the elements of some other offense are

present. Thus, if the deprivation were effected without any offense

to person or property of the kind defined in chapters 16 and 17

of S.1400, there would be no crime. We think this an undesirable

limitation.

Interference with Participation in Specified Activities

Present 18 U.S.C. §245(b), derived from the Civil Rights Act

of 1968, is confusingly worded. The confusion was not appreciably

clarified in C. §1511-1515, nor has it been clarified in S.l §2-7F2

through §2-7F4 and S.1400 §1511-1513. The problem of unwilling-

ness to undertake extensive revision, which our Committee noted

in Report, p. 60, is still with us, and most criticisms of these

sections of S.l and S.1400 turn out to be criticisms of present 18

U.S.C. §245(b). S.l and S.1400 adopt our suggestion. Report,

p. 63, that C. §1516 be deleted. This section required certification

by the Attorney General before the offenses condemned in C.

§§1511-1515, S.l §§2-7Fl through 2-7F4, S.1400 §§1511-1513, could

be prosecuted.
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The Brown Commission was divided over the question whether

economic coercion should constitute a means of violating a person's

civil rights, see Comment to C. §1511, and its draft included the

words "[or by economic coercion]" in C. §§1511-1515 in brackets.

Both S.l and S.1400 delete references to economic coercion. For

the reasons stated in our original report (Report, p. 62), we agree

with the deletion.

S.1400 §§1511 and 1512 are sufficiently comparable to the same-

numbered sections of the Brown Commission bill not to require

comment.

Our Report, pp. 62-3, found C. §1515 unsatisfactory because it

did not provide for general protection of freedom of speech and

freedom of assembly and because it makes the lawful conduct of

the person being protected an element of the offense. S.l §2-7F4

(a)(3) also makes lawful and peaceful conduct on the part of the

person interfered with an element of the offense. S.1400 §1513

does not include this requirement and we prefer it in that aspect.

Since both S.l §2-7F4(a)(3) and S.1400 §1513 are limited to

protecting speech and assembly opposing denial of federal rights

and benefits for such reasons as race and religion, neither bill

deals with the problem of protecting free speech and assembly in

general.

The provisions of C. §1513 (Interference With Persons Afford-

ing Civil Rights to Others) and C. §1514 (Interference With

Persons Aiding Others to Avail Themselves of Civil Rights) are

carried forward in both S.l (§2-7F4(a)(l) and (2)) and S.1400

(§1511(a)(5) and (6)).

Abuse of Federal Officiol Authority

Our Committee believed that C. §1521 (b) should be deleted as

too broad (Report, p. 63). That section made it a Class A mis-

demeanor for a federal public servant to exceed his authority in

making an arrest or a search and seizure. S.l §2-7F5 is even
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broader than C. §1521, and we therefore oppose it for the reasons

stated in our original report.

S.1400 has no provision comparable to C. §1521, except insofar

as the conduct proscribed in C. §1521 is embraced by the general

language of S.1400 §§1501 and 1502.

Trotection of Political Processes

S.l §2-6Hl, "Election Fraud", is related to C. §1531, "Safe-

guarding Elections", and poses no particular problems.

S.1400 §§1521 and 1522 break C. §1531 into two parts. S.1400

§1521 is entitled "Obstructing an Election", and S.1400 §1522 is

entitled "Obstructing Registration". The reason for the distinction

is that obstructing an election is made a Class E felony, S.1400

§1521 (b), for which the maximum term of imprisonment is three

years, S.1400 §2301 (b)(5), whereas obstructing registration is

made a Class A misdemeanor, S.1400 §1522(b), for which the

maximum term of imprisonment is one year. S.1400 §2301(b)(6).

Obviously a person who is prevented from registering cannot vote,

and there is no reason for penalizing one type of obstruction less

than the other.

C. §1532, "Deprivation of Federal Benefits for Political Pur-

poses", has a counterpart in S.l §2-7F2(a) ( 1), and in S.1400

§1523. C. §1533 has a counterpart in S.l §2-6E5 and in S.1400

§1524. C. §1534 has a counterpart in S.l §2-6H2 and in S.1400

§1524. No comment on these sections is required.

C. §1535, "Troops at Polls", has not been carried into S.l and

S.1400. Its substance is probably covered by S.l §2-6H2(a)(4)

and S.1400 §1521(a)(l), which penalize in general terms obstruc-

tion of elections.

Foreign Political Contributions

C. §1541, dealing with political contributions by agents of

foreign principals, has a counterpart in S.l §2-6H3 and S.1400
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§1526. Our Report, pp. 59-60, questioned the value of C. §1541

and recommended at least the reduction of the offense to a Class

A misdemeanor. We repeat the recommendation.

Protection of Legitimate Labor Activities

S.l §2-7F6 is derived from C. §1551 but has been broadened

to protect activities of employers as well as employees. It makes

criminal the intentional interference by force or threat of force

with "an employer engaged in maintaining open access to a plant

or other business establishment." C. §1551 has no counterpart

in S.1400.

Interception of Private Communications

C. §1561 makes it an offense intentionally to intercept "any

wire or oral communication by use of any electronic, mechanical,

or other device", and to disclose the contents of what was inter-

cepted, in the absence of certain defenses. S.l §2-7Gl (a)(1) makes

it an offense to intercept "any private communication by use of an

evesdropping device", a "private communication" being defined

as "an oral communication" meeting certain requirements, S.l

§2-7Gl(e)(5).

It is undoubtedly possible to intercept a telegraph message as

it goes over the wires, but that is not an oral communication. It

is also possible to intercept a picture copy of a writing being sent

by means of a telecopier; this, too, would not be an oral com-

munication. Thus the coverage of S.l is more narrow tlian that

of the Brown Commission's bill, which applies both to oral and

wire communications.

S.1400 §1532 applies to both wire and oral communications,

and is preferable to S.l §2-7Gl.

C. §1562, "Traffic in Intercepting Devices", has a counterpart

in S.l §2-7G2 which, however, is limited to devices for intercepting

"private communications", as defined above. S.1400 §1533, like C.
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§1562, applies to devices for intercepting both oral and wire com-

munications and we prefer it for the reasons stated above.

C. §1563, the definitions section for the provisions on inter-

ception of private communications, has a counterpart in the

definitions subsections of S.l §§2-7Gl and 2-7G2, and in S.1400

§1534.

C. §1564 deals with the interception of correspondence, either

by damaging or destroying it to prevent delivery, or by opening

or reading sealed correspondence, or by divulging the contents

of sealed correspondence wrongfully opened. The counterparts

are S.l §2-7G3 and S.1400 §1531, except that S.1400 §1531 excludes

the damaging or destroying of correspondence. That particular

offense is, however, covered in S.1400 §1703(a).

Chapter 16

OFFENSES AGAINST THE PERSON

Murder (Homicide) and Included Offenses

(C. §1601-1603, S.l §2-7Bl-7B4, S. 1400 §1601-1603)

The Brown Commission bill provides that murder culpability is

established by proof that the act was committed "intentionally"

or "knowingly". S.l only provides for "intentionally", while S.1400

only provides for "knowingly". Since S.1400 §302(f) provides that

where the culpability requirement is "knowingly" it is also satisfied

by "intentionally", S.1400 has the same effect as the Brown Com-

mission bill. While imder S.l a "knowing" homicide would pre-

sumably fall under either §2-7B2 (Reckless Homicide) or §2-7B3

(Manslaughter) (inasmuch as §l-2Al(d) defines "recklessly" to

include "knowingly"), it seems clearly more appropriate to include

knowing homicide under Murder.

Both the Brown Commission bill and S.1400 include a modified

felony murder provision and the reckless causing of death under

circumstances manifesting extreme indifference to human life
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("reckless indifference") as part of the murder section, while S.l

places these two provisions in a separate reckless homicide section.

Under either organization, all are classified as Class A felonies.

The organization takes on importance in view of the death penalty

which is applicable to the "murder" section of each of the three

drafts. By separating the reckless indifference and felony murder

provisions, S.l excludes the death sentence from these offenses.

As noted in our original report, a majority of the Committee favors

abolition of the death penalty. However, if a death penalty is to

be adopted, it is more properly applied to intentional or knowing

murder than to a homicide resulting from reckless indifference.

As stated in our prior Report (p. 64) there is great difficulty in

creating a practical and understandable distinction between a reck-

less killing showing an indifference to human life and a simply reck-

less killing. We still believe that the difference between these two is

difficult for lawyers to verbalize and will be impossible for laymen

jurors to comprehend. Therefore, we repeat our recommendation

that these two purportedly different offenses would best be treated

as a single offense of manslaughter, requiring the proof of reckless-

ness. In the alternative, a separate section should be created, lim-

ited only to the reckless indifference offense. We further recom-

mend that the crime of felony murder be included in the murder

section.

The felony murder provisions in all three bills are similar

except in two respects:

a) S.l (§2-7B2) contains no provision for an affirmative defense,

as specified in the other two bills, of non-involvement in a

killing which was not reasonably foreseeable to the defendant.

The Committee believes that the affimative defense approach
is the best method of dealing with this problem. We favor

the phraseology in S.1400, which is simpler than that contained

in the Commission bill.

b) S.1400 includes the aircraft hijacking felony as an included

offense, while the other two bills do not. We believe this

serious offense should be included.
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With regard to jurisdiction, we concur with the inclusion in

S.1400 of jurisdiction for the offense of murder based on the

transmittal of the killing device through the mails, a jurisdictional

basis overlooked in the other two drafts; and the provision for

jurisdiction where the offense occurs during the commission of, or

immediate flight from the commission of, certain specified offenses

over which there is federal jurisdiction.

Threatening the President

(C. §1615, S.l §2-7C5, S.1400 §1618)

The three proposed sections are substantially similar. They

each require proof that the threat was 'likely" (C. and S.l) or

"reasonably" (C.) to be taken seriously.

As discussed at pages 66 and 67 of our original report, a sub-

stantial portion of the Committee believes that the elements in-

volvino; proof of communication to the official and the probable

seriousness of the threat should both be deleted, thus defining the

crime as any threat to commit anv crime of violence aaainst the

President, et al. This would not alter the effect of the decision of

the United States Supreme Court in Watts v. United States, 394

U.S. 705 (1965) which prohibits any prosecution unless a "real"

threat was intended and not just political hyperbole. That holding

would presumably be read into this statute to define what is in

fact a "threat". These members of the Committee also question

the absolute bar against the prosecution of alleTCdly non-serious

threats, which they believe should be left to the prosecutor's dis-

cretion on the basis of the facts involved. While S.l attempts to

modify this principle by providing that it is no defense that the

threat was falsely made or was made as a joke, it does not nrevont

the "joke" argument from defeating the prosecutor's burden of

showing that the threat would be taken seriously.

A majority of the Committee, however, feels strongly that the

protection of political advocacy should be expressly provided for in

the statute. Recognizing the difficulties of proof in jjlacing the

54

46-437 O - 75



7748

burden on the prosecutor to establish that the threatening words

were uttered under circumstances in which the threat is Hkely to

be taken seriously, this part of the Committee would propose that

the section instead provide for an affirmative defense that the

threat was not an expression of settled purpose and, under the

circumstances, was not likely to be taken seriously.

Kidnapping

(C. §1631, S.l §2-7Dl, S.1400 §1621)

While all three bills are similar, we believe that S.1400, with

certain revisions, is superior.

Both S.1400 and S.l contain three grades of the crime while

the Commission bill contained only two. Unlike the Commission

bill, S.1400 and S.l distinguish between a kidnapping where the

victim is released alive but with serious injury from a kidnapping

where the victim is released unharmed. Such a distinction can pro-

vide an incentive not to harm the victim and is thus appropriate.

Both S.1400 and S.l exclude the involuntary servitude restraint

from the highest grade kidnapping section and place it in the

lesser-included offenses. This is preferable to the Commission bill

which included the involuntary servitude restraint in both sections

and left the distinction between the two grades unclear in this

respect.

S.1400, unlike the other two proposals, provides for a rebuttable

presumption of interstate transportation of a victim where he has

been restrained for more than twenty-four hours (S.1400 §1624).

We do not believe any such presumption should be created and

recommend the deletion of the subsection.

S.l, unlike the other two drafts, provides for federal jurisdiction

over kidnapping when the mails are utilized as part of the crime.

We favor this additional jurisdictional base. The Committee would

go beyond the proposals contained in the three bills in expanding

federal jurisdiction over kidnapping. Consideration should be given
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to including in any kidnapping statute a provision basing federal

jurisdiction on language similar to that contained in Federal Secu-

rities laws (e.g., Title 15 §77q ".
. . by the use of any means or

instruments of transportation or communication in interstate com-

merce or by the use of the mails . . .").

The major difference between S.l and S.1400 is that S.l pro-

vides for compounding of the grade of the oflFense where other

offenses are committed. It is unclear what this provision actually

means. One might assume this compounding only occurs where

these other offenses (e.g. murder or rape) are committed on the

victim. We do not believe it advisable to provide for the same

grade of kidnapping for rape as for murder of the victim since

it would destroy any incentive to release a victim alive following

a kidnapping-rape. If the compounding section applies when the

enumerated offenses are not committed against the kidnappinci; vic-

tim, the provision provides no specification of the relationship, in

time or place, to the kidnapping which would be required in order

for the compounding to occur. We therefore disapprove of this

compounding provision. Moreover, if it must be shown that the

defendant was guilty of Murder (a Class A felony) to make the

kidnapping a Class A felony there seems little purpose in the

provision.

Felonious Restraint

(C. §1632, S.l §2-7D2, S.1400 §1622)

S.1400 again appears to contain the preferable provision. The

Commission bill, unlike the other two bills, attempts to draw a

distinction between abducting and restraining a victim. The dis-

tinction between the two terms, as set forth in C. §1632, is, at best,

difficult to comprehend and, as shown by the omission of such

distinction in S.l and S.1400, unnecessary.

S.l again provides for compound grading. For the reasons set

forth in the preceding section on kidnapping, we disapprove this

compounding.
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Aircraft Hijacking

(C. §1635, S.l §2-7D4, S.1400 §1625)

Both S.l and S.1400 define the offense of aircraft hijacking

more broadly than does the Commission bill. Thus, both proposals

apply to an unlawful seizure of an aircraft whether it is in flight

or not. We favor the broadening of the application of this provi-

sion to attempt to deter an extremely serious offense which affects

large numbers of innocent bystanders and knows no national

boundary lines. While we believe, as is noted above in the dis-

cussion of general definitions, that the special aircraft jurisdiction

is defined too broadly in S.1400, we approve of the special juris-

dictional provisions applicable to aircraft hijacking which are con-

tained in S.1400 §1625(c)(2).

In addition, we believe the grading of the offense in S.1400,

providing for a lesser grade for hijacking where no one is in-

jured, is preferable to induce the release unharmed of crew mem-

bers and passengers.

Commandeering of a Vessel

(C. §1805, S.l §2-7D5, S.1400 §1626)

The three proposed sections are substantially similar in defini-

tion and jurisdiction. The only major difference relates to grades

of offense. S.l grades the offense so that it is a Class B felony if

committed by a crew member and otherwise a Class C felony.

S.1400 provides for substantially reduced grades, D and E, and,

in addition to the distinction drawn by S.l, includes in the higher

grade an offense committed on the high seas by anyone. The

Commission bill provided for Class B and C felonies, with the

difference based solely on whether the offense was committed on

the high seas.

We believe that commandeering of a vessel is extremely serious

whether done by a crewman or another, particularly where such

acts may be done for political or terroristic motives. We, there-
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fore, do not favor a distinction in grade based on the identity

of the defendant. Nor do we beheve that the distinction in grade

based upon whether or not the vessel is on the high seas, serves

any legitimate purpose. As was previously noted, aircraft hijack-

ing is not graded on the basis of whether the aircraft is hijacked

on the ground or in the air, but is based on the release unharmed

of passengers and crew members. We recommend that a similar

distinction apply in this analogous offense involving vessels.

Maiming and Assault

(C. §1611-12, S.l §2-7Cl-C2, S.1400 §1611-12)

We were critical of the Commission's handling of assault be-

cause the provision on aggravated assault categorized all serious

bodily injury assaults as Class C felonies. We suggested, at page 65

of our prior report, that a Class B felony be provided for the

intentional infliction of a permanently crippling or seriously maim-

ing injury.

Both S.l and S.1400 contain provisions like those recommended

in our initial report. While S.1400 categorizes these serious as-

saults as Class C felonies, the authorized terms of imprisonment in

S.1400 (see §2301) in fact pennit a higher sentence than the com-

parable Class B felony classification in S.l.

Reckless Endangerment

(C. §1613, S.l (no provision), S.1400 §1615)

We have previously criticized Section 1613 of the Commission

bill for attempting to distinguish between two grades of endanger-

ment, involving the creation of "a substantial risk of serious bodily

injury or death to another," where the circumstances reflect the

accused's "extreme indifference to the value of human life", and

where no such circumstances exist. We believe that this distinction

is unworkable and suggest that all reckless endangerments be

Class A misdemeanors.
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S.1400 is substantially identical to the Commission bill,

S.l has avoided this problem simply by eliminating this concept

of reckless endangerment from the bill.

We believe a section on reckless endangerment should remain

in the adopted legislation, but reiterate our view that the unwork-

able distinction based on finding of extreme indifference to the

value of human life be eliminated.

Criminal Coercion

(C. §1617, S.l §2-9C4, S.1400 §1723)

In our original report, at pages 67-68, we criticized the Com-
mission bill because of its possible "chilling effect" on legitimate

activities by citizens to pressure others to desist from anti-social

behavior. We therefore suggested that the crime of coercion based

on a threat to prosecute for a crime require proof of corrupt intent.

S.l avoids much of this problem by eliminating certain of the

more controversial provisions. S.1400 limits the crime of coercion

to "obtain [ing] property of another" by threats, unlike the Com-

mission bill which defined the crime as including the use of the

specified threats to "compel another to engage in or refrain from

conduct."

We believe, however, that further tightening is necessary es-

pecially because of S.1400's broad definition of "property" (§111,

p. 17) to include, e.g., "tangible or intangible personal property . . .

contract right . . . information . . . credit . . . anything of value . .
.",

and because the general attempt provision would not require that

property actually pass for the crime to be committed (§1001, p. 32).

Unless the section is naiTowed, legitimate activities might be

deterred. See our earlier report, pp. 67-68; Special Committee on

Consumer Affairs, "The proposed New Federal Criminal Code and

Consumer Protection", 27 Record of The Association of the Bar

of the City of New York, 324 (1972).
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Consequently, we believe that our original recommendation

that the crime be required to be committed corruptly, i.e., with

evil intent to obtain personal gain by unfair means — and not in

the course of a bona fide dispute — should be adopted.

Rape

(C. §1641, S.l §2-7El, S.1400 §1631)

As set forth in our initial report, the Committee agreed with

the Commission bill that Class A felony treatment for consensual

sexual intercourse should be limited to cases involving children

under the age of 10. For the reasons stated at pages 69-70 of our

report the Committee was divided on the issue of recommending

the creation of a Class C felony to cover consensual sexual inter-

course with a person between the ages of 10 and 14.

S.l, in Section 2-7E2, would treat consensual sexual intercourse

as a Class D felony if the victim is between 13 and 16 years old.

Class C if between 10 and 13, and Class B if under 10. S.1400

grades all rape as a Class C felony and raises the minimum age

of consent to 12. The Committee remains divided on the issue of

the minimum age of consent for the reasons discussed in our

report.

We generally approve of the provision in S.1400 (§1631 (c)(2) )

which grants jurisdiction over a rape where it is committed in con-

junction with certain other cognizable federal crimes. However,

we have some difficulty with the draftsmanship of this jurisdictional

subsection. Under this subsection there would be federal jurisdic-

tion over a rape committed during the immediate flight from the

commission of the offense of tampering with a witness in a federal

proceeding. Putting aside the inherent improbability of such a

crime, there will necessarily be serious problems relating to the

exact conduct and time period covered by the term "immediate

flight from . .
." as used in this subsection. This same observation

applies equally to the jurisdictional subsections of §1632 and §1633.
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Sodomy

(C. §1643-1644, S.l §2-7El, S.1400 §1631)

The Commission bill unnecesarily separates the crime of sodomy

from the crime of rape. Both S.l and S.1400 include both in one

section by defining the crime as a sexual act, rather than limiting

it to sexual intercourse. The Committee agrees with this approach.

We note, however, that S.l, unlike S.1400, contains no definition

of "sexual act" or "sexual contact." Such definitions are necessary.

Sexual Abuse of a Minor

(C. §1645, S.1400 §1633)

S.1400 is substantially identical to the Commission bill, except-

ing the addition in S.1400 of an affirmative defense that the defen-

dant believed the other person to be at least 16 years of age.

S.l includes no comparable provision, its provisions concerning

sexual acts with underage persons being limited to the statutory

rape section (§2-7E2).

As indicated in our original report, at page 70, a majority of

the Committee approves of the inclusion of an age differential in

a provision dealing with sexual abuse of minors. The Committee,

however, continues to be divided on the exact formula to be uti-

lized in dealing with this issue.

Sexual Abuse of Wards

(C. §1646, S.l §2-7E3, S.1400 §1643)

In our initial report, we recommended that this crime, when

committed by someone in a supervisory disciplinary official au-

thority over the other person, should be treated as a more serious

felony. We support the S.l provision for doing just that. Other-

wise, all three bills are substantially similar.
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Chapter 17

OFFENSES AGAINST PROPERTY

Chapter 17 of S.1400 "Offenses Against Property" represents

a simpler approach to the law than either Chapter 17 of the Brown

Commission bill or Chapter 8 of S.l. The penalties imposed by

S.1400 are generally equal to or lighter than those provided for

by the Commission proposal or by the more complicated and

redundant sections of S.l for such crimes as Arson, Burglary,

Robbery, etc. Insofar as the format and content of S.1400 are more

representative of a "Common Law" approach to the subject matter,

that bill is preferable in our opinion.

Mail Fraud

Both S.l (§2-8D5) and S.1400 (§1734) continue the important

protection of the public against fraudulent activities provided by

the mail fraud statute (IS U.S.C. §1341) rather than replacing it

with a weaker larcenv statute as proposed by the Brown Com-

mission (C. §1332, §1741). In this respect S.l and S.1400 follow

our earlier recommendations (Report, pp. 74-75) and the views

of the Association's Special Committee on Consumer Affairs in

its report "The Pronosed New Federal Criminal Code and Con-

sumer Protection," 27 Recc-d of The Association of the Bar of

the City of New York, 324 (1972). See also "Reform of the

Federal Criminal Laws," Hearings Before the Subcommittee on

Criminal Laws & Procedures, Senate Judiciarv Committee, 92d

Cong., 2d Sess., Part III(B), p. 1827-28 (1972): Report of the

Committee on Federal Legislation, New York Coimty Lawyers

Association, Id. at 1398, 1399-1400; compare "Reform of the Fed-

eral Criminal Laws," Hearings Before the Subcommittee on Crim-

inal Laws & Procedures, Senate Judiciary Committee, 93d Cong.,

1st Sess., Part IX, p. 6481-6482 (1973). We accordingly prefer S.l

and S.1400 to the Commission bill on this point. The differences

between the S.l and S.1400 versions of the antifraud statute are

minor, S.l extending jurisdiction to cover acts "affecting" inter-
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state commerce, see Polish National Alliance v. NLRB, 322 U.S.

643 ( 1944 ) . This would be desirable in order to include frauds

such as those by auto repair shops preying on interstate travelers.

The provision of S.l (§2-8D5) is also preferable to §1734 of

S.1400 in that the former covers one wl|o ".
. . devises or engages

in a scheme to defraud . .
." while the latter covers one who

".
. . having devised a scheme or artifice to defraud . . . engages

in conduct with intent to execute such schemes or artifice." The

S.l section directly and clearly covers one who has not devised

the scheme but nonetheless engages in it, while in the S.1400 sec-

tion both the devising and the execution of the scheme must be

present to complete the crime.

The concept of multiple mailings being chargeable as only one

offense when done as part of one scheme rather than being charge-

able as separate counts, as under the present law, is another ad-

vantage of the S.1400 provision.

New Crimes

§1704 of the Commission bill, covering release of destructive

forces, commented on without objection by this Committee, has

been included in S.l as §2-8B3 but has been omitted from S.1400.

§1713 of the Commission bill covering breaking into or conceal-

ment within a vehicle, also commented on without objection by

this Committee, has been overlooked in S.l but is included by

inference in S.1400 in §§1711 and 1712 (see §1714(d)). Section

1734 of the Commission bill covering theft of property lost, mis-

laid or delivered by mistake appears as §2-8D3(b)(4) of S.l and

is absent from S.1400.

Doubtful Crimes

Question has been raised by this Committee in its prior report

as to the desirability of including various crimes in a Federal

Criminal Code (Report, p. 73). Section 1733 of the Commission

bill covering theft of services (§2-8D3(b)(8) of S.l), is such a
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secHon as is §1735 of S.1400 (§2-8D7 of S.l), interference with

a Security Interest, which seems redundant in that certain aspects

of the crime are covered by the theft sections, §1731 of S.1400,

§2-8D3 of S.l, and insofar as are not covered ought not to be.

The Securities Violations sections—§1761 of S.1400, §2-8F5 of

S.l, and §1772 of the Commission bill merely incorporate by ref-

erence existing sections of other titles of the U.S. Code without

setting forth any substantive matter respecting the crimes. In our

earlier report (p. 82) we disapproved the automatic reduction in

grade of all non-Title 18 crimes to misdemeanors (which the Brown

Commission proposal and S.1400 eflFect). If our views are fol-

lowed, we see no need whatever for the inclusion of these sections

relating to securities violations in Title 18. This comment does

not include §2-8E4 of S.l which is the substantive crime of traf-

ficking in specious securities and codifies existing law.

Consolidated Crimes

The theft sections—§1731 of S.1400, §1731 et seq. of the Com-

mission bill and §2-8D3 of S.l—put all kinds of theft provisions

in a central place and are desirable. Section 1741 of S.1400, §2-8El

and §2-8E2 of S.l, and §1751 of the Commission bill are all-inclu-

sive forgery and counterfeiting sections. The definitions of coun-

terfeiting and forgery in §1744(b) and (c) of S.1400 draw a dis-

tinction between the two terms, a completely false item being a

counterfeit and a partially false item being a forgery. S.l §2-8El

defines a counterfeit as a false governmental writing and §1751 of

the Commission bill makes no distinction between forgery and

counterfeiting except that it grades the crime more severely if the

forged or counterfeited writing is an obligation or security of the

United States. The Commission approach in §1751 seems prefer-

able, as there seems no need for the proposed distinctions.

Theft of Records

The Brown Commission bill defines (§1732) "theft" and

"receiving stolen property" as including any "government file,
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record, document, or other government paper," with there being

no requirement that the government record have any monetary

value.

S.1400, §1731 provides:

"Theft" ... "A person is guilty of an offense if he know-

ingly: (1) takes or exercises unauthorized control over; (2)

makes an unauthorized use, disposition or transfer of . . .

property of another."

".
. . There is federal jurisdiction over an offense described

in this section if . . . the property is owned by, or is under

the care, custody or control of the United States or is being

produced, manufactured, constructed or stored for the United

States."

"Property" is defined as including "intellectual property and

information."

"Section 1732—Receiving Stolen Property". "A person is

guilty of an offense if he receives . . . (stolen) property."

"Section 1742—Unauthorized Use of a Writing": "A person

is guilty of an offense if with intent to . . . harm a govern-

ment ... he knowingly possesses a writing which has been

issued without authority."

"Section 1301—Obstructing a Government Function by

Fraud": "A person is guilty of an offense if he intentionally

obstructs, impairs or prevents a government function by de-

frauding the government in any manner."

S.l, fi2-8D4 makes it a crime to receive stolen property and de-

fines property as including "any government file, record, document

or other government paper" taken without authorization from any

government servant.

Prior to 1970 and the Pentagon papers case, theft was not con-

sidered to be a crime applicable to the dissemination by news

media of government reports. That case demonstrates, however,
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that these sections can be used to impose censorship through the

threat of criminal sanctions. The SoHcitor General advanced the

argument in U.S. v. Washington Post (The Pentagon Papers) that

the government's ownership rights in the Pentagon papers were

similar to those of Mrs. Hemingway in a Hemingway manuscript

-7-in effect asserting a common law proprietary interest in govern-

ment reports.

S.1400 reflects this position by providing
(
§1731(d) (B) ) that

property includes, among other things, information owned, con-

trolled or stored by the United States.

Under the theft and related sections in all of the bills, punish-

ment is provided for the steps involved in publication of govern-

ment reports (receipt, possession, etc.) regardless of content or

of its effect on the welfare of the nation.

The receipt of government reports and their publication by

the news media in the public interest must not be subject to the

"chilling" effect of the threat of criminal prosecution merely be-

cause the government does not want the public to know what is

in the government report. This is prior restraint long condemned

by the Supreme Court (Near v. Minnesota, 283 U.S. 697). We
believe that the provisions of these bills may go too far in the

direction of imposing penalties on activities connected with the

publication of governmental information. We also seriously ques-

tion whether the boundaries of criminality in this area should be

dealt with through concepts such as "theft" and "receipt of stolen

property" rather than tlirough special provisions tailored to the

requirements of this sensitive area.
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Chapter 18

OFFENSES AGAINST PUBLIC ORDER, HEALTH,

SAFETY AND SENSIBILITIES

Chapters 18 of S.1400 and the Commission bill and Chapter 9

of S.l deal with Public Order.

Riot Bill

The Riot sections—§1801 et seq. of the Commission bill, §1801

et seq. of S.1400, and §2-9B-l et seq. of S.l—fall within the cate-

gory of crimes this Committee considers unnecessary in the Fed-

eral Law (see Report, pp. 76-77). There are enough existing state,

civil and criminal avenues of redress available.

Firearms

The Firearms and Explosive sections—§1811 et seq. of the

Commission bill, §1801 et .seq. of S.1400, and §2-9D2 et seq. of

S.l—do not go far enough. As we said in our original Report,

the Committee supports the Commission majority in its view that

Congress should ban production, possession and trafficking in hand

guns, with stated exceptions for the military, police, etc., and that

it require registration of all firearms (Report, p. 77).

Drugs

The drug sections of S.l and S.1400—§2-9El and §1821 et seq.,

respectively—essentially follow the 1970 Drug Act. §1821 of S.1400

selects heroin and morphine for special, more stringent treatment,

which we consider laudable, especially by contrast to the Com-

mission Bill which at §§1822 et seq. changes the 1970 Drug Act

treatment by singling out hasliish, a canabis derivative, for more

stringent treatment than marijuana, another canabis derivative.

This whole subject is discussed in greater detail in our original

Report (pp. 77-80).
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Gambling

§§1831-1932 of the Commission Bill, §§2-9Fl—2-9F2 of S.l

derived therefrom, and §§1831-1832 of S.1400 are little diilferent

except for degree. S.l is different in that it includes redundant

sections dealing with crimes raging in scope from murder to ex-

tortion, which sections are needlessly prolix and unnecessary. As

in our prior report on the Commission Bill, we question the in-

clusion of federal criminal sanctions against gambling. In our

view, this is a subject which should be left to state and local reg-

ulation, and we suggest that the gambling provisions be dropped

(Report, p. 80).

Prostitution

§§1841 et seq. of the Commission Bill, §§2-9F3—2-9F4 of S.l,

and §1841 of S.1400 endeavor to broaden the Mann Act, 18 U.S.C.

§2421, along the lines of the existing gambling business laws,

18 U.S.C. §1955. This Committee holds to its previously expressed

view that existing state and local sanctions are sufficient and sup-

ports regulation of prostitution rather than treatment of it as a

crime (Report, p. 80).

Chapters 30-36

SENTENCING

This portion of this report will compare the sentencing pro-

vision of S.l and S.1400 with the provisions of the Brown Com-

mittee bill, which were analyzed in the original report of the Com-

mittee, pp. 81-95. The discussion will be divided into seven sec-

tions, following the order in which they were presented in the

original report.

I. General Sentencing Provisions

II. Probation and Unconditional Discharge

III. Imprisonment
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IV. Fines

V. Parole

VI. Disqualification from Office and Other Collateral Con.se-

(juences of Conviction

VII. Life Imprisonment and the Death Penalty.

Analysis of the provisions dealing with appellate review of sen-

tencing, dealt with in the original report on page 94, will be in-

cluded in a separate section.

I. General Sentencing, Provisions

A. Classification of Offenses

C—Sec. 3002

S.I—Sec. 1A5

S.1400 Sec. 105

Following is a chart of the classification of offenses under the

three bills:
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liferation of both felony and misdemeanor categories in S.1400 is

diflBcult to understand. The availablity of nine classes of crime

seems quite excessive.

B. Miscellaneous General Provisions

C.—Sec. 3001

S.l Sec. 1-4A1

8.1400—Sec. 2001

These are introductory sections, the noteworthy features of

which are as follows:

( 1 ) Death penalty—retained in both bills, these provisions will

be discussed below.

(2) Organizations—as with the Commission bill, both bills

deal with special sanctions against organizations, S.l adds to the

penalty for organizations that of "suspension of the right to afiFect

interstate or foreign commerce" for as long as a natural person

could be jailed for the same offense. S.1400 and S.l provide for

"notice sanctions," under which an organization would have to

publicize its conviction to affected persons.

(3) Probation—S.l introduces the concepts of "strict" and

'limited" probation.

(4) Restitution—S.l permits the court to order restitution.

(5) Split sentences—S.l modifies the Commission bill by per-

mitting the court, in granting probation, to order the defendant

committed "at whatever time or for such intervals within the period

of probation as the court determines".

(6) S.1400 classifies generally all crimes contained in Titles

other than Title 18.

Comment:

Most of the issues raised in this section will be discussed in the

following sections. Three need be noted here.
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(1) Organizations. The sanctions against organizations enu-

merated in the Commission bill were deemed by the Committee

to be inappropriate in certain respects for reasons stated in our

initial report. (See p. 81). The new provision in S.l raises

additional problems. While suspending all of the organization's

business for a period of time might well be an effective deterrent,

it might also be an unfair punishment to those without blame who

depend on the organization for their income. We stress again our

view that provisions for equitable relief against organizations would

be appropriate. We would also note that none of the bills ex-

pressly provides for probation sentences against organizations,

which we would recommend.

(2) Split sentences. The original draft made it clear that the

"splitting" was to be done as part of the original sentence. (See

Sec. 3106). The language of Sec. 1-4A1 (6) is not so clear, and

seems to suggest that the court can maintain jurisdiction over this

matter throughout the probationary term. If this is a correct in-

terpretation, it seems that S.l introduces a degree of uncertainty

for the defendant, and raises questions as to the need for pro-

cedural and substantive standards for the alteration of the sentence.

(3) S.1400 classifies generally all non "Title 18" offenses (Sec.

2002). For reasons expressed in our original report, we disapprove

this section. (See pages 33-36.)

II. Probation and Unconditional Discharge

C—Sec. 3101

S.l—Sec. 1-4D1

S.1400—Sec. 2101 et seq.

A. Terms of Probation

(1) S.l provides for placing persons convicted of either a

felony or a misdemeanor on probation for up to five years, and

for a violation up to one year. The provision, like tlie Commis-

sion bill, contains a long list of criteria to be considered by the
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judge before granting probation. Unlike the Commission bill, it

expresses no priority for probation over imprisonment.

S.1400 provides for up to five years probation for felonies, two

years for misdemeanors and one year for infractions. Unlike either

the Commission bill or S.l, S.1400 seems to create a preference

against probation, providing that probation may be granted if it

"will not" "unduly depreciate the seriousness of the defendant's

crime", fail to constitute "just punishment", and fail to afford "ade-

quate sentencing". (Compare the Commission bill, which states

that probation shall be granted unless these conditions exist.

)

(2) S.l eliminates unconditional discharge, and permits con-

ditional discharge. S.1400 eliminates both.

(3) S.1400 unlike the Commission bill or S.l, precludes pro-

bation sentences in certain cases, i.e., where mandatory minimum

sentences are required.

B. Revocation

S.l and S.1400 both contain exhaustive lists of probation con-

ditions, and provide for revocation in a manner similar to the

Commission bill.

Comment:

1. We noted in our original report that the chief fault in the

Commission bill was its failure to require the court to give rea-

sons for its denial of probation. The failure of either S.l or S.1400

to make such provision creates the same problem.

2. We approved the Commission bill's statement of preference

for probation sentences, and therefore disapprove the failure of

S.l to state a policy, and even more the presumption favoring

imprisonment in S.1400.

3. We feel that the extension of the permissible term of pro-

bation in S.l to five years in misdemeanor cases is excessive, and

prefer the two year periods in the Commission bill and S.1400,
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4. The provision in S.l for "strict" and 'limited" probation

contains no definition of those terms and their meaning is there-

fore unclear.

5. S.l eliminates unconditional discharQ;e, but substitutes "dis-

charge without supervision . . . under conditions", which is tanta-

mount to an unconditional discharge or suspended sentence. This

seems an appropriate dispositional alternative, particularly in view

of the heav) burdens on probation services now, and we disapprove

the elimination of this type of sentence in S.1400.

6. We find imacceptable the provisions in both S.l and S.1400,

which permit the court to impose the maximum term of imprison-

ment after revocation of probation. (See our commentary on the

Commission bill, at pp. 84-5, which was similar).

7. We disapprove of the elimination in S.1400 of the possibil-

ity of a probation sentence implicit in those crimes carrying a

mandatory minimum sentence.

8. We urge again the vital importance of dealing with the pro-

cedural rules concerning probation and probation revocation, with-

out a proper treatment of which the substantive provisions are

rendered relatively meaningless. See our original report, pp. 85-6.

III. Imprisonment

C—Sec. 3201-3202

S.l Sec. 1-4B1

S.1400 Sec. 2301

A. Maximum Sentences

Following is a chart of the maximum terms under the three

bills:

UPPER RANGE FELONIES

S.1400Crime
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LOWER RANGE CRIMES

Crime Commission
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cial offenders" in substantially the same rather complex way as the

Commission bill. It also "defines" the dangerous offender as one

who needs to be confined longer than normal to protect society.

Rather than analyze the p-ovision of these sections again, it

seems sufficient simply to repe. > earlier comments (see pp. 87-88):

They are cumbersome and extremely broad. Moreover, S.l, unlike

the Commission bill, requires no hearing before imposition of even

upper range sentences. The failure of S.l to provide for a hear-

ing and written findings in these cases, therefore, compounds the

error in the Commission bill of not providing for these funda-

mental matters in all sentencing procedure. As a general com-

ment to S.l, then, we feel that a rationalization of the whole sen-

tencing process, including provision for appellate review (see

infra ) is in order. If this were done, all of the appropriate criteria

enumerated in both bills could be considered by the court in every

case, and. scrutinized on appeal, with the end result, hopefully,

of a more predictable sentencing procedure than we have now.

(See the first two paragraphs of our original report, p. 89).

2. S.1400 an'^ S.l both provide for jail terms for violations (in-

fractions). We approve the Commission approach, which would

eliminate jail in these cases.

B. Minimum Sentences

The Commission bill permits minimum terms of up to one-third

the maximum imposed only in Class A and B felonies, in "excep-

tional" cases. S.l permits minimum terms in all categories of up

to 25% of the maximum imposed, also restricting the court to cases

described as those which would justify imposition of upper-range

sentences and requiring the court to state its reasons in detail.

S.1400 permits minimum terms in A, B, C, or D felonies of up to

20% of the maximum imposed, up to 30 years if a life sentence is

imposed, or up to 10 years if a maximum of over 30 years is im-

posed.

In addition to these provisions permitting judges to impose

minimum sentences, S.1400 requires mandatory sentences in various
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crime categories, including certain weapon and drug oflFenses. It

also "mandates" the death penalty in certain cases, to be discussed

in the death penalty section below.

Comment:

We generally approve of the approach of the Commission bill

arid S.l which provide for the imposition of minimum terms in the

discretion of the court, and restrict minimum sentencing to "excep-

tional" cases. S.1400 also gives the court discretion, but contains

no limiting language. To this extent, we disapprove of S.1400.

We disapprove of the legislatively created mandatory minimum

sentences in S.1400, for reasons well expressed by the Commission.

See Working Papers, Vol. I, pp. 1251-1258. As the Commission

report observes, mandatory minima have been unevenly applied in

practice and evaded by both judge and prosecutors. Moreover,

they are inconsistent with contemporary thought concerning the

rehabilitative process.

C. Miscellaneous Imprisonment Provisions

1. Separate terms of parole — S.1400 adds to the term of im-

prisonment an automatic term of parole, to be set by the Parole

Commission, of 1-5 years for all felonies and Class A misdemeanors.

(Sec. 2303) This provision also calls for a "contingent term of im-

prisonment" of one year for felonies and 90 days for Class A mis-

demeanor. The effect of this provision is to guarantee that a person

whose parole is revoked will spend at least those periods in jail,

even if the time remaining on their maximum terms is less than

that.

Comment:

We will reserve our comments on this provision until we deal

with the subject of parole generally, below.

2. Resentence — S.l provides that if, on appeal or collateral at-

tack, a conviction is reversed in part, the case "shall" be remanded

for resentencing on the charges sustained, with the court free to
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impose ;ui\- autliorizod sentence, even a liiu;]i(M- one tlian tliat oriti;-

inall\- imposed. (Sec. 1-4A2)

Coniinrnt:

The Commission l)ill (Sec. 3005), approved ])y our Committee,

followed the holding oi North Carolina v. Pcaicc, 395 U.S. 711

(1959), and prohibited an\' increase in sentence on retrial unless

the increase could be justified b\' post-conviction conduct of the

defendant. This section deals with an issue not raised by Pcarce,

which dealt only with the reversed charges. ( As did the Commis-

sion bill) The section raises a nice constitutional question, how-

ever, because the e\il which the Court addressed in Pcarce was

the inhibiting effect on the right to appeal brought about by the

rule under attack there. Quite clearly. Sec. 1-4A2 would under-

mine Pcarce whenever a single count was sustained. There would

therefore appear to be serious constitutional problems with the

section in that it would produce the kind of chilling effect on the

right to appeal described in Pcarce.

Even if the section is constitutional, however, it appears to be

unwise in policy terms. It would clearly inhibit appeals, or at least

force defendants to narrow their grounds for appeal. The section

should be disapproved.

(3) Disqttalification—S.l provides that the court may order

disqualification:

(a) of a Federal employee, up to 10 years from any Federal

office;

(b) of any agent of any "organization" or "member of a pro-

fession", from exercising "similar functions" in "the same or other

organization" or from practicing his profession for up to ten years.

In the alternative, "conditions" may be placed on the employment

of such person. (Sec. l-4.\3)

The section requires that the disqualification be "reasonably re-

lated" to the character of the offense, and provides that for good

cause it may be lifted at any time.
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Comment:

Many of our objections to the original draft (Sec. 3501-3505)

are applicable to this section, which contains additional grounds

for objection.

Federal officers—our position was that disqualification should

be automatic, not discretionary. The same objection could be made

here. Moreover, this provision, unlike the original, does not enu-

merate the crimes which would subject the person to disqualifica-

tion. We believe that such an enumeration is essential. It would

seem that such an enumeration is appropriate, and better than the

vague "reasonable relation" restriction of subsection (d) (dis-

cussed supra) and that in those cases (e.g., involving the public

trust), disqualification should be mandatory.

Organizations and professions—the comments just made ap-

ply here too. Moreover, the language employed is extremely

vague. There is no limit on the type of organization (see Sec.

1-1A4(51), which defines the term to include any group organ-

ized for any purpose), and no definition of profession. There is

no definition of the word "agent". Most of all, perhaps, the court

is given no real guidance as to when the disqualification (or im-

position of "specified conditions"—also undefined) shall be im-

posed.

4. Criminal Forfeiture—S.l mandates the forfeiture of any

property "used, intended for use, or possessed" in violation of

Sec. 2-9C1 (Racketeering Activity), which appears to include a

significant proportion of the crimes enumerated in the Code. The
section provides for an application by the United States Attorney,

followed essentially by civil forfeiture proceeding.

Comment:

This section is new. It appears to be part of the Committee
bill's overall, and probably quixotic, effort to legislate organized

crime out of existence. There seems no objection in principle to
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dc'pri\int^ criminals of ill-fj;ottcn gains. It is another question, how-

lAcr, to. prove that specific propcrt\ was "used in, intended for use

in or possessed" for these purposes.

5. Joint Sentences—S.l provides that defendants convicted of

several crimes shall, if not sentenced specifically for any of them,

receive a joint sentence. If imprisonment is imposed, the maximum

sentence may be as much as 75^ of the total of the term authorized

for each offense. The same 75^ rule is also applied to fines. (Sec.

1-4A5)

S.14(X) provides for concurrent sentences unless the court

"having regard to the nature and circumstances of the oflfense and

the history and characteristics of the defendant, ... is of the

opinion that a (consecutive) term is warranted". The limit on

such an "aggregate" term is one grade higher than the most se-

rious felony of which the defendant was convicted; three years if

two or more Class A misdemeanors are involved; or one year in

all other cases.

Comment:

S.l and S.1400 radically change the Commission bill of which

we approved. Unlike the Commission bill, these sections state no

policy against consecutive sentences; no prohibition against con-

secutive sentences where the charges are closely related to each

other (e.g., conspiracy and substantive offenses); no attempt to

distinguish felonies from misdemeanors; no requirement that the

court give reason for imposing consecutive sentences; and no pro-

vision for credit for time served in state institutions. The sec-

tions seem, in contrast to the Commission bill woefully inadequate,

and unnecessarily punitive.

6. Persistent misdemeanants—Neither S.l nor S.1400 contains

the Commission bill's provisions on persistent misdemeanants. ( Sec.

3003)
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Comment:

Neither bill seems to us deficient in this regard.

7. Presentence Commitment jor Study—S.l is silent on this

subject, which is now embodied in 18 U.S.C. 4208, and included

in substantially the same form in the Commission bill (Sec. 3004)

and S.1400.

Comment:

We approve the provision of the Commission bill and S.1400.

8. Credit for Time Served—All these bills provide for credit

for time served. We might note that S.1400 makes no specific

reference to credit for time served in state custody for acts upon

which the federal conviction was based, as does the Commission

bill (Sec. 3204(8)). We also note the provision in S.l (Sec.

1-4B3) which permits the Bureau of Correction, in its discretion,

to give credit "for excellent performance in vocational training,

educational development", etc.

Comment:

We approve in general all these provisions. S.1400 should be

clarified to assure credit for state prison time. Moreover, the pro-

vision in S.l allowing the Bureau of Correction to give credit

se«ns a good one,

IV. Pines

C—Sec. 3301

S.l Sec. 1-4C1

S.l Sec. 2201

A. Fine Limits

The Commission bill and S.1400 both relate fine limits to the

class of crime, although the amounts differ substantially, (e.g., a

Class C felony in the Commission bill carries a $5,000 maximum;
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in S.1400 the Class C maximum is $100,000). The approach in

S.l is different: under it the judge may impose a daily fine for

a minimum of 10 days to a maximum of 3 years, with daily rates

ranging up to $1,000 for an A or B felony.

All three bills provide for alternative procedure in which fines

totalling twice the gain or loss resulting from the crime may be

imposed.

Comment:

Our objection to the Commission bill was that the maximum

fines were too low, particularly in view of the difficulty of proving

the alternative (double the gain or loss) fine. The problem does

not appear to exist with either the S.l or S.1400 formulation.

B. Response to Nonpayment

S.l and S.1400 are similar to the Commission bill, permitting

imprisonment for intentional nonpayment. S.l and the Commis-

sion bill provide for a maximum of 6 months in felony cases; the

limit in S.1400 is 1 year. The Commission bill provides for 30

days in non-felony cases, S.l for 60 days and S.1400 for 6 months

for a Class A misdemeanor, and 30 days for all others.

All three bills provide for installment payment.

Comment:

We have no opinion as to the differences in maximum penal-

ties for non-payment. We approve installment payment provi-

sions. Finally, we note that all of the bills leave unclear whether

imprisonment may be repeated for repeated failures to pay.

V. Parole

C—3401

S.l—Sec. 1-2F3

S.1400 Sec. 4201
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A. Time of Release

With some variation, all three bills give the Parole Board the

power to release the prisoner at any time, although in the Com-

mission bill parole within the first year of a sentence in excess

of three years is to be granted only in exceptional circumstances.

There is a greater difference between the bills with respect to

mandatory release on parole. The Commission bill requires re-

lease generally after service of two thirds of the sentence. S.l

requires release two years prior to the expiration of a sentence of

10 years or more, and one year prior to a shorter sentence. S.1400

does not require parole until the expiration of the sentence and,

as noted above, gives the Parole Board authority at that time (or

earlier) to impose any term of parole between 1 and 5 years.

Comment:

The difference in the parole provisions of the three bills is closely

analogous to that in their probation provisions. The Commission

bill mandates earlier release, and expressly favors parole over

continued imprisonment. S.l takes a middle position on man-

datory release, and is silent on priorities. S.1400 mandates no

early release, and suggests a stricter parole standard, parallel to

that in its probation provisions, (e.g., parole may be granted if

the Board ("Commission") is of the opinion that the defendant's

release "would not fail" to afford adequate deterrence).

We favor the Commission bill's provisions on early release and

its expression of priority for parole over continued imprisonment.

B. Revocation

The bills differ in a number of respects on revocation, although

they are basically similar.

(a) S.l enumerates sanctions short of revocation, while the

others do not.
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(b) S.l also provides for a right to counsel at the revocation

hearing. The Commission bill does not deal with the subject, and

S.1400 omits any reference to counsel in its hearing provision (Sec.

4207(c)). S.l also provides for some articulation of the grounds

of the Parole Board's decision, while the others do not.

(c) The Commission bill provides that the defendant, after

the revocation, is to receive credit for his street time, S.l is not

clear on this matter, while S.1400 denies such credit.

Comment:

We approve the provisions of S.l which enumerate sanctions

short of revocation and provide for counsel and a statement of

fact at the revocation hearing. We approve of the Commission

bill's credit provisions.

In general, however, we have the same objections to S.l and

S.1400 as we expressed in our original report on the Commission

bill, to wit, the failure of all of them to provide for a real due

process proceeding at both the parole granting and parole re-

vocation stages. When it is considered that the parole authority

has actual sentencing power at least equal to and very often

greater than the court itself, the desirability of such procedures

seems clear.

C. Review of Parole Decision

All three bills virtually eliminate the power of the courts to

review the action of the parole authority, either in granting or

revoking parole.

Comment:

This approach compounds the fault in the parole provisions

discussed in the preceding section. We reiterate here our original

remarks ( Report, p. 91 ) and add that in our view it is deplorable

as a matter of policy to allow any administrative body, least of

all one with the power over personal freedom, virtually absolute

discretion.
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VI. Disqualification From Office

Neither S.l nor S.1400 deals with these matters.

Comment:

See pages 91-92 of our original report, and Section III. C.3 supra.

VII. Sentence of Death

C—Sec. 3601—alternate

S.l—Sec. 1-4E1

8.1400—Sec. 2401

The Commission bill recommended abolition of the death pen-

alty, a position approved by this Committee. At the outset, there-

fore, we note that neither the alternate formulation of the Com-

mission, nor the provisions of S.l and S.1400 are approved.

Rather than restate at this point the reasons for our opposition

to the death penalty, however, we shall comment upon the features

of the three bills dealing with the subject.

The Commission Bill [Alternate formulation]

Sec. 3601 provides for the death penalty upon conviction of

intentional murder or treason. It provides for a separate trial, by

jury unless waived, and not bound by the rules of evidence, to

determine whether the death sentence should be imposed. It

leaves the ultimate decision on death to the judge, even if the

jury votes for death, but requires a life sentence if the jury can-

not agree.

Sec. 3603 provides certain exceptions to the death penalty pro-

visions:

(a) if the defendant is under 18.

(b) if the defendant's physical or mental condition "calls

for leniency".
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(c) if the evidence does not foreclose "all doubt" respect-

ing the defendant's guilt or

(d) if there are other substantial mitigating circumstances.

Sec. 3604 proceeds to define various aggravating and mitigating

circumstances, including the following:

(a) mitigating circumstances

1. extreme mental or emotional disturbance;

2. unusual pressures or influences or domination by an-

other;

3. mental capacity impaired as a result of mental disease

or defect;

4. the defendant was "young";

5. minor complicity;

6. belief in moral justification plausible under ordinary

standards of morality; and

7. no significant prior record.

(b) Aggravating circumstances:

1. known creation of great risk of death to another or risk

of substantial impairment of national security;

2. treason for pecuniary gain;

3. prior conviction for murder or violent felony, or sub-

stantial history of serious assaultive behavior;

4. commission of more than one murder;

5. great risk of death to several people;

6. felony murder;

7. murder for profit;

8. especially heinous, atrocious or cruel act, manifesting

exceptional depravity;
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9. murder of law enforcement officer;

10. murder of President or Vice-President.

S.1

This bill also limits the death penalty to murder or treason

cases. It provides however, that a sentence of death or life im-

prisonment "shall be imposed" rather than "may be imposed", as in

the Commission bill. A separate trial, with a right to a jury is also

provided. No express reference is made to the admissibility of nor-

mally inadmissible evidence. The bill also leaves final discretion in

the judge, even if the jury votes for death. The bill includes a list

of mitigating and aggravating circumstances, but it does not pro-

hibit the death penalty under specific circumstances as does the

Commission bill. The language of the section on mitigating and

aggravating circumstances is virtually identical to the Commission

bill.

S.1400

This bill provides that the death penalty "shall be imposed"

if the conditions of the statute are met. It provides for the death

penalty in certain circumstances upon conviction for Class A
felonies under the laws prohibiting treason, sabotage, espionage,

or murder (q. v.). The bill has no separate section on mitigating

or aggravating circumstances. Rather, it restricts the death penalty

to certain aggravated circumstances under the various crimes

covered:

(a) Treason, sabotage and espionage: Death shall be imposed

if there had been a prior conviction for one of these crimes for

which death or life imprisonment was imposable, if the de-

fendant "knowingly created a grave risk of substantial danger to

the national security"; or if the defendant knowingly created a

grave risk of death to any person.

(b) Murder: Death is authorized if the defendant

(1) committed the crime while committing one of a num-
ber of enumerated crimes;
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(2) had been convicted, in a state or federal court, for

any crime for which hfe imprisonment or death could have

been imposed;

(3) had been convicted twice, in federal or state courts,

of felonies "involving the infliction of serious bodily injury"

upon another person;

(4) created a grave risk of death to a person other than the

victim; •

(5) committed the offense in an especially heinous, cruel

or depraved manner;

(6) committed the offense for profit;

(7) committed the offense against the President or a

successor, chief of foreign state, foreign dignitary, or a "United

States official".

Like the Commission bill, S.1400 precludes the death penalty

in certain circumstances:

(1) if the defendant is under 18 (same as Commission)

(2) impaired mental capacity (only a mitigating circum-

stance in the Commission bill and S.l

)

(3) minor complicity (also only a mitigating circum-

stance in the other bills)

(4) no reasonable foreseeability that the conduct in the

course of the murder would cause or create a grave risk of

causing death.

A separate sentencing procedure is intended in S.1400 also. A
right to jury trial is also included. It should be noted, however,

that the sentencing procedure is not invoked at all (i.e. no death

penalty can be imposed) if the government stipulates that none of

the aggravating conditions described above exist, or that one of

the preclusions of the death penalty does exist.

At the hearing, the defendant has the right to most presentence

information. Evidence going to aggravation of the circumstances
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must conform to the rules of evidence, but these rules do not apply

to evidence which would preclude the death sentence. The burden

of proving aggravation is on the government, and of proving

preclusion on the defendant.

Finally, unlike the other bills, no discretion is left to the judge

when the trial is by jury.

Comment Concerning the Death Penalty

As previously stated, the Committee strongly disfavors the

death penalty. Given this view, we would favor that legislation

which would most likely limit the possibility that persons will be

sentenced to death. This, in turn, suggests to us the need for such

legislation to severely limit the categories of crimes to which the

penalty would apply, and at the same time give the sentencing

authority the greatest latitude in determining whether to apply it.

No consideration of proposed death penalty legislation, how-

ever, can ignore the impact of Fttrman v. Georgia, 408 U.S. 238

(1972), which, while open to debate on a number of grounds,

seems to us at the least strongly to suggest constitutional prereq-

uisites which must be met in any such legislation.

We will analyze the bills from these two perspectives.

1. Policy considerations

(a) Limitations as to crimes for which death can be imposed.

The Commission bill and S.l both limit the death penalty to the

crimes of intentional murder and treason. S.1400 is broader, provid-

ing for the penalty in sabotage and espionage cases as well, and is

therefore even less desirable than the other two bills.

(b) Circumstances under which persons accused of the enu-

merated crimes can be sentenced to death.

Both the Commission bill and S.1400 preclude the death penalty

under certain circumstances (e.g., if the defendant is under 18).
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In this respect, they are preferable to S.l, which contains no such

section. The Commission bill, since for the most part it precludes

the death sentence in a wider range of circumstances, is preferable

to S.1400.

Further qualification of the death penalty exists in all three

bills. It is difficult to determine, however, whether the approach

in S.l and the Commission bill is more limiting than in S.1400. The

former two contain nearly identical lists of aggravating and mitigat-

ing circumstances. How they would be applied, however, is in-

herently unclear. S.1400 eschews this approach, in a sense simply

defining for each crime category the aggravating circumstances

which must be found before the death penalty can be imposed.

On balance the approach in S.l and the Commission bill is to be

preferred over S.1400, for the reason that it seems to allow the

sentencing authority to reject the death penalty in a broader range

of circumstances.

(c) Final authority over the decision.

All three bills provide for a separate jury trial to determine

whether the death sentence should be imposed. Unlike the other

two, however, S.1400 does not give the judge a veto power over

the jury's verdict of death, and is in that respect, we feel, less

desirable. On the other hand, S.1400 requires that the government

stipulate either that the aggravating circumstances do exist, or that

the preclusions do not. Ideally, from the perspective of providing

checks on the death penalty, the two approaches should be

combined. If a choice between the two had to be made, however,

it would seem more appropriate to leave the final decision to the

judge.

2. Constitutionality

It is impossible, of course, -to state with certainty whether the

statutes under consideration here meet the standards established

in Furman v. Georgia. That case spawned nine separate opinions,

with five Justices joining only in a per curiam opinion holding that
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the imposition of the death penalty in the cases before them con-

stituted cruel and unusual punishment under the 8th Amendment.

We will not attempt a detailed analysis of the separate opinions,

but refer the reader to Professor Michael Meltsner's recent book,

Cruel and Unusual: The Supreme Court and Capital Punishment,

which after exhaustive treatment of the course of the capital pun-

ishment litigation, suggests that the following can be derived from

Furman:**

While two of the Justices, Brennan and Marshall, concluded

that capital punishment was unconstitutional in any form, the other

three Justices in the majority—Douglas, Stewart and White—con-

demned the death penalty because it had been administered in an

arbitrary and unfair manner. Justice Douglas observed that it had

been administered in a manner which discriminated against the

weak—while blacks, poor, and the mentally defective were being

executed, "the Leopolds and Loebs are given prison terms". Justice

Stewart found that there was no rational basis to distinguish be-

tween those who had been executed and those who had not.

Justice White stressed the infrequency of execution, holding that

this had made the penalty "pointless" and "needless".

Professor Meltsner raises the question whether, given the ma-

jority view, "every death penalty which authorizes discretionary

selection of the condemned" is void. He concludes:

"While Douglas, Stewart and White did not specifically address

themselves to the constitutionality of narrowly defined capital

crimes, their reasoning left little room to reconcile such laws

with the Eighth Amendment. Douglas most plainly con-

demned all discretionary capital punishment, reserving only

the question 'whether a mandatory death penalty would . . .

be constitutional' Stewart, while concluding that the 'case is

a strong one' for the Brennan-Marshall position that 'the

death penalty is constitutionally impermissible in all circum-
stances . .

.' found it 'unnecessary to reach (that) ultimate

question' . . . Justice White agreed that the discretionary

• See pages 292-305.
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aspect of capital punishment rendered it unconstitutionally

cruel and unusual. He also reserved decision on the question

of the constitutionality of a 'statute requiring the imposition

of the death penalty for first degree murder, for more nar-

rowly defined categories of murder or for rape . .
.' While

the language is subject to interpretation, a fair reading sup-

ports rejection of any form of discretionary death sentencing."

(at page 300)

The crucial question remaining after Furman, it would seem,

is whether a death penalty statute can be drafted so as to eliminate

arbitrariness in the imposition of the death penalty. The Chief

Justice, in his dissent, suggests that states might pass narrow

statutes designed to reach the "worst" cases, by "providing stan-

dards for juries and judges to follow in determining the sentence

in capital cases, or by more narrowly defining the crimes for which

the penalty is to be imposed." Professor Meltsner points out, how-

ever, that the Supreme Court itself, in McGautha v. Calif., 402

U.S. 183 (1971), found that sentencing standards—

".
. . were constitutionally unnecessary, in large part because

attempts 'to identify before the fact the cases in which the

penalty is to be imposed' have been uniformly unsuccessful.

The implication seems to be that even assuming narrowly

drafted offenses or suitable guidelines, the likely prospect is

that juries or judges will use their discretion in as freakish a

manner as they have in the past." (op. cit. at page 301)

We conclude from our analysis of Furman that all of the stat-

utes under consideration here seem to fail to meet the standards

set there, even giving the opinions of the majority their narrowest

reading. If the constitutional infirmity to which Justices Douglas,

Stewart and White referred was the potential in death penalty

cases for discriminatory, arbitrary and standardless imposition of

the penalty, we feel that all three of the statutes are extremely

vulnerable.

1. Commission bill—Written before Furman, this bill permits,

but does not require, the imposition of the death penalty and

hence would seem not to qualify as a "mandatory" death stat-
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ute at all. Moreover, its preclusion section leaves open the widest

kind of discretion, e.g., barring the death penalty if the defen-

dant's physical or mental condition "calls for leniency", or if

the evidence does not foreclose "all doubt" respecting the defen-

dant's guilt. "Substantial mitigating circumstances" can also avoid

the death penalty, and the terms used in this section almost invite

the kind of discriminatory application condemned by the majority

in Furman. A person otherwise punishable by death can be ex-

cused if his "emotional disturbance" was "extreme", if he was

subject to "unusual" pressures, or his mental capacity "impaired",

or indeed, if he was "young" (which, given the preclusion of

those under 18, is especially unclear). On the other hand, the

judge or jury can consider the murder an aggravated one (it is,

however, not clear from the statute why they should, unless aggra-

vating factors can affect mitigating ones—although this is nowhere

prescribed ) if the crime was "especially heinous, atrocious or cruel",

or manifested "exceptional depravity", or if the defendant had a

"substantial history" of assaultive behavior.

Finally, the judge may overrule the jury's death verdict, pre-

sumably for reasons of his own—a commendable check on the

use of the death penalty, but clearly one which opens the way to

arbitrary imposition of the sanction.

S.l

S.l contains many of the defects of the Commission bill. Iron-

ically, the absence of a preclusion section in the bill, which we
condemned above because it might lead to more death penalty

decisions, softens one of the constitutional objections made to it.

S.1400

This bill probably comes the closest of the three to meeting

the requirements of Furman. That it falls far short, in our judgment,

of compliance with Furman suggests to us that the problem of

drafting death penalty legislation which is both evenly applicable

and yet properly considerate of human values is insurmountable.
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The reason why S.1400 seems closer to the Furman standard

is that it more precisely defines the conditions under which the

death penalty is to be imposed. While the categories of potential

defendants are broad ( to which we object on policy grounds stated

above), they are rhore definite than in the other two bills, which

rely, without providing real guidance to the sentencing authority,

on vague aggravating and mitigating circumstances.

We do not, however, mean to overstate the distinction; for

in some respects the three statutes are identically broad. Thus,

S.1400, like the others, lists as a prerequisite to the imposition of

the death penalty cases in which the crime was committed in an

"especially heinous, cruel, or depraved manner." Moreover, S.1400

goes farther than the other two bills in permitting discretion by

precluding cases in which the defendant's "mental capacity was

significantly impaired" (but short of insanity) or where the defen-

dant was under "unusual or substantial duress" (but short of legal

duress )

.

Finally, as noted, S.1400 permits the prosecutor to determine

when the death penalty provisions will come into play. His failure

to certify a case as a death penalty case would seem to close the

issue, and to give rise to precisely the danger of arbitrary imposi-

tion of the penalty condemned in Furman.

Appellate Review of Seni-encing

In this section we \\ill compare the appellate review of sen-

tencing provisions of S.l and S.1400 with the provisions of the

Brown Commission bill, which was analyzed in the original report

of the Committee, p. 94.

Appellate Review

C. -Suggests amendment of 28 U.S.C. 1291

S.l — Sec. 3-1 1E3

S.1400 - silent
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S.l provides for appellate review by a defendant and by the

government only with respect to "upper-range imprisonment for

dangerous special offenders." Accord, 18 U.S.C. 3576, enacted in

1970 as part of the Organized Crime Control Act of that year. It

does not require the sentencing court to make any findings. It

authorizes a court of appeals to affirm the sentence, impose any

sefitence ( including an increased sentence ) which the sentencing

court could originally have imposed or remand for further sentenc-

ing proceedings. However, only if the government appeals the

sentence can the court of appeals impose a more severe sentence

than that imposed by the trial court.

S.1400 does not provide for any appellate review of sentences.

Comment:

Appellate review of sentences is not new. It once existed by

statute in the federal courts and now exists in several of our

states and in the military courts. See A.B.A. Project on Minimum

Standards for Criminal Justice, Standards Relating to Appellate

Review of Sentences, approved by the A.B.A. House of Delegates

in February, 1968, p. 14. Moreover, there is substantial agreement

within the legal community to embody federal appellate review

within the revised federal penal code. As Judge Frankel has

observed: "I stump [for it] as one step toward the rule of law in

a quarter where lawless and unchecked power has reigned for

too long." Marvin E. Frankel, Criminal Sentences, p. 85 ( 1st ed.

1972).

The Brown Commission proposed that a court of appeals shall

have "the power to review the sentence and to modify or set it

aside for further proceedings." We noted in our original report

that this proposal was intended only to reflect the Commission's

view that some kind of review of sentencing be provided. We
agreed with the concept of appellate review as a way of creating

some uniformity out of the morass of sentencing disparity and

urged that:
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A. findings of fact be required of the trial court; and

B. a certiorari procedure be adopted under which an appellant

would have to convince—with attendant briefs and oral

argument—an appellate court of the merits of his appeal

before a full review.

We took no position on the right of the government to appeal nor

on the possibility of increasing sentences by the appellate court.

While we still agree with the concept of appellate review, we
disagree with the provisions of S.l. Specifically, the limitation of

appellate review to so called "dangerous special offenders" * is

illogical and fails to meet the problem of sentencing disparity.

Excessively lengthy and inappropriate sentences are not, of

course, necessarily limited to "dangerous special offenders." For

example, in recent years one of the most consistent areas of dis-

parity in sentencing has been the disposition of draft cases,***

obviously an area seldom covered by the dangerous special

offender provision. And, perhaps more fundamentally, a selective

exercise of review would fail to meet the aim of allowing appellate

courts to evolve uniform sentencing guidelines through decisions on

all types of sentences.

Moreover, with respect to the upper-range imprisonment for

dangerous special offenders S.l provides:

"Review of the sentence shall include review of whether the

procedure employed was lawful, the findings made were
clearly erroneous, or the sentencing court's discretion was
abused."

•Definition, at §l-4B2(b), includes: pre\'iously convicted of two felonies

and imprisoned for one — pattern of criminal conduct which constituted a

substantial source of his income or in which he manifested special skill or

expertise — aggressive conduct — firearm — conspiracy.

** It has been common in this area for indi\idual judges to exercise (me

sentencing policy for all draft defendants. Thus, one judge would consistently

impose probation, another the maximum five years impri onment. See "Sen-

tencing Selective Service VioL'tors: A Judicial Wheel of Fortune.", 5 Colum.

J. Lav, and Soc. Problems 164 (19(39).
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It is not at all clear that this language will be interpreted by the

courts as authorizing broader sentence review for the defendant

than the limited review currently undertaken in a number of

federal circuits.

The first two areas to be included in the circuit courts' review

under S.l (whether the procedure was lawful and whether the

findings were erroneous) fall within the general area of review of

the sentencing process. Federal appellate courts presently distin-

guish sharply between that kind of review and review of the

propriety of the sentence itself. While refusing to review particular

sentences, the courts have already recognized their authority to

review—on due process grounds*—the sentencing process. Thus,

although appellate courts preclude themselves from reviewing the

discretionary judgment of the trial court in imposing a particular

sentence, they will—even without statutory authorization—cur-

rently review whether all facts necessary to make that judgment

were correctly presented and considered.** Therefore, the first two

provisions of S.l may well be interpreted by the courts as no more

than a codification of a form of review currently recognized as

proper.

The last area of review proposed by S.l (abuse of discretion)

would also create problems of interpretation because of existing

case law. The phrase "abuse of discretion" as currently used has

been given a particularly restricted definition in the context of

sentence review. Although appellate judges have consistently

stated that they will review a sentence only for "abuse of discre-

* Following the decision of the Supreme Court in Townsend v. Burke, 334
U.S. 736 (1948).

"** Cases recognizing this authority have vacated sentences in order to cor-

rect a variety of procedural errors including the consideration of false infor-

mation concerning prior conviction^ consideration of prior illegal convictions,

the imposition of a longer sentence because the defendant choe to exercise

his right to a trial or to an appeal, the consideration of illegally seized evi-

dence in sentencing, and violations of statutory sentencing procedures.

96



7790

tion", in practice this is virtually never found,* and this standard

has in fact been used as the equivalent of refusing any form of

sentence review. Therefore, there is at least a possibility that the

choice of "abuse of discretion" as the statutory scope of review

ma\- be viewed bv the courts as authorizing no more than the

restricted review presently available.

In summary, then. S.l—whether by design or inadvertence—is

susceptible to interpretation as merely a codification of current

practice and therefore falls short of the desirable purpose of such

a provision: to unequivocally mandate appellate review of the

propriety of a particular sentence to an individual defendant in

light of all the relevant factors.

Moreover, there is no provision for an appeal taken from the

district court's review of its own sentence, either pursuant to 28

U.S.C. §2255 or to F.R. Crim. P. 35, as distinguished from the

original sentencing. For the sake of comprehensiveness and clarity,

provision for such a procedure should be specifically made.

We feel that a defendant, as a matter of right, should be able

to appeal to an appellate court any sentence, regardless of its

length** and whether the product of a plea or a trial. For such

an appeal to proceed in an orderly fashion, findings of fact by the

sentencing court should be made mandatory. We do not believe

that a sentence should be permitted to be increased on a defen-

dant's appeal because of the likely inhibiting effect (see North

Carolina v. Pearce, 395 U.S. 711 (1969).

In so recommending, we realize that these appeals will create

an additional burden for the federal circuit courts.f However, in

** In perhans a handful of cases tlie argument may be made that a circuit

court (primarily the Sixth Circuit) has reversed based on a finding of abuse

of di crction. Such cases are rare.

"*'"... the sentence which is minor when compared to more serious sanc-

tions is neither less likely to be excessive for that reason, nor neee saril>' of

less importance to the particular defendant invoked." ABA Standards, supra

at 18.

t Sec Friendly, Federal Jurisdiction: A General Vieu-, 36 (1973).
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our view this right is so basic to the proper administration of

criminal justice that the appellate courts should—indeed must

—

accept this responsibility.
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REFORM OF THE FEDERAL CRIMINAL LAWS

MONDAY, JUNE 17. 1974

U.S. Senate,
Subcommittee on Criminal Laws and

Procedures of the Committee on the Judiciary,
Washington, B.C.

The subcommittee met, pursuant to recess, at 10:40 a.m. in

room 2228, Dirksen Senate Office Buildino-, Senator Roman Hruska
presidino;.

Present: Senator Hruska.
Also present: Paul C. Summitt, chief counsel; Douglas R. Marvin,

minority counsel; Dennis C. Thelen, assistant counsel; and Mabel A.
Downey, clerk.

Senator Hruska. The subcommittee will come to order.

The acting chairman apologizes for his tardiness. It was occasioned
by an appearance on the floor to engage in a debate which is in prog-
ress, and my turn came at 10 o'clock. I fulfilled my obligation, I am
now here to take the place of Senator McClellan who is the chairman
of this subcommittee. He is busy presiding over meetings of the

xVppropriations Committee, and asked me to take charge here.

Our first witnesses this morning will be Mr. Joseph L. Nellis, gen-
eral counsel and Dr. Melvin A. Gravitz, secretary, for the Council
for the Advancement of the Psychological Professions and Sciences.

Gentlemen, will you take your place at the witness table and proceed
in your way to testify. You have submitted a statement to the com-
mittee and it will be placed in the record in its entirety at the con-
clusion of your remarks.

STATEMENT OF JOSEPH L. NELLIS, GENERAL COUNSEL, COUNCIL
FOR THE ADVANCEMENT OF THE PSYCHOLOGICAL PROFESSIONS
AND SCIENCES, ACCOMPANIED BY DR. MELVIN A. GRAVITZ,
SECRETARY, COUNCIL FOR THE ADVANCEMENT OF THE PSYCHO-
LOGICAL PROFESSIONS AND SCIENCES

Mr. Nellis. Thank you, Mr. Chairman.
Mr. Chairman, we greatly appreciate the opportunity to present the

views of the Council for the Advancement of the Psychological
Professions and Sciences on the (piestion of possession and dissemina-
tion of obscene material as regulated by section 1851 of S. 1400, the
"Criminal Code Reform Act of 1973." Tn a few minutes T will discuss
the comparable provisions of S. 1.

I am Joseph L. Nellis. I am a practicing attorney here in Washing-
ton, D.C. T am the general counsel of the Council for the Advance-
ments of the Psychological Professions and Sciences, which we call

^779:^)
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CAPPS for short. I am accompanied today by Dr. Melvin Gravitz, a
practicing clinical psychologist here in Washington who is secretary

of CAPPS and a member of our executive committee who will be able

to answer any questions you might have with respect to the viewpoint

of the psychotherapist on this subject.

CAPPS is a public-policy organization addressing issues principally

of interest to professional psychology. We have previously testified

on such subjects as vocational rehabilitation, health maintenance
organizations, aging and the problems of the aged, medicare/medicaid,

community mental health centers, and national health insurance.

We are taking no position on the overall question of the definition

of obscene material and the access of the general public to the materials

so defined. That is a thicket which the Supreme Court is in and we do
not have to get into that one I do not think, Mr. Chairman. We are

very concerned, however, over the proposal in section 1851(c) of

S. 1400, to restrict the dissemination of material so defined. As
presently drafted, S. 1400 would allow a psychologist to disseminate

such material only, one, if he was affiliated with an institution of

higher learning, either as a member of the faculty or as a matriculated
student teaching or pursuing a course of study related to such material,

or two, if the receipt of such material was authorized in writing by a
licensed medical practitioner or psychiatrist. Psychologists should be
listed equally with medical practitioners and psychiatrists as indi-

viduals who may authorize receipt of such material, and there are two
good reasons for this. These restrictions would needlessly interfere

with the effective functioning of psychologists in diagnosing and
treating mental illnesses and emotional disturbances and psychological

problems of which there seem to be an increasing number in the world
today, and thus they will result in detrimental and unintended
effects on the practice of psychology; and they will not serve the

public interest.

The problems raised by these restrictiois are in areas completely
tangential to the control of the public How of obscene material. In
their professional practice and scientific research, psychologists must
often use sexually explicit materials. In a psychotherapeutic setting,

these materials are used to deal with many psychological problems,
such as marital difficulties, where such material is used in counseling;

feelings of inadequacy, where such materials are used to impart
information to persons whose problems may stem from lack of

knowledge; and behavior modification, when deviant behavior can
be adjusted by use of sexually explicit materials and negative
reinforcement.

To block access to such materials, Mr. Chairman, by the psy-

chologist and his clients would seriously restrict the practice of

accepted and useful forms of therapy, for which no suitable replace-

ment currently exists and would ultinuitely result in persistence of

otherwise-remediable mental illnesses and emotional disturbances.

We believe that a proposal to regulate the dissemination of "obscene
materials" that deprives professional psychologists of an essential

Iherapeulic resource incurs a cost to society and to the affected

indivichials which is unjustified.

S. 1400 presently recognizes the validity of the foregoing arguments
by permitting the dissemination of materials by licensed medical
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practitioners and psychiatrists. However, it fails to recognize the

equal status of psychologists to use sexu all}' -explicit materials in

psychodiagnosis and psychotherapy covering problems not neces-

sarily related to sexual disfunctioning. It contravenes the spirit of

legislation in 46 States and the District of Columbia which grants
psychologists licenses or certificates to provide mental health services

to patients.

PsychologA' is recognized as an autonomous discipline in such
federally-supported programs as the CHAMPUS health benefits

program for dependents of military personnel and military retirees;

CHAMPVA for veterans and the families of veterans outside the

institutional network of the Veterans Administration; and the Aetna
Governmentwide Federal Emplovees Health Benefits insurance plan
which covers several million Federal employees, annuitants and
beneficiiiries. I would like to also mention H.R. 9440, which has
passed the House of Representatives and is now pending in the

Senate Post Office and Civil Service Committee. This bill mandates
freedom-of-choice for nil individuals covered by Federal Employees
Health Benefits contracts, insuring direct access to psychologists

without mandator}' medical referral or supervision.

Nineteen States now' have such "freedom-of-choice" statutes

covering psychologists and such legislation is pending in six additional
State legislatures.

The American Psychiatric Association, in its position statement on
])sychiatrists' relationships with nonmedical mental health pro-

fessionals, has recognized the importance of psychologists and other
pro\Tiders of mental health services in both institutional settings

and in independent practice.

The position of the National Association for !\Iental Health on
national health insurance recognizes licensed or certified independent
mental health service pro"»"iders such as ps^'chologists.

It would clearl}^ be unreasonable, therefore, to expect psychologists

to seek the approval each time of a medical doctor or psA'chiatrist

for each patient exposed to obscene materials.

There also exists a strong possibility that S. 1400 as drafted would
foreclose legitimate areas of scientific research to psychologists. The
production and transfer of sexually explicit materials by psychologists

not associated with institutions of higher learning would in effect be
halted. While the affirmative defense in section 1851(c)(1) recognizes

that possession of such materials is necessary for educational pur-
j)oses, it fails effectively to exempt research, much of which is carried

out by individuals in hospitals, research institutes and in jjrivate

])ractice, not affiliated vrith an institution of higher learning. We fear

that it will be insufficient to reh' only on the definition of obscene
materials in section 1851(b)(2) to demonstrate that the material
'•constitutes a mmor portion of the whole product of which it is a part,

is reasonably necessary and ajjpropriate to the integrit}' of the product
as a whole to fulfill an artistic, scientific, or literarj' purpose, and is

not included primarih' to stimulate prurient interest."

We would advocate an amendment to S. 1400 to include ps^'cholo-

gists as professionals able to authorize receipt of materials defined
as obscene. And the amendment would be very simple, Mr. Chairman,
accomplished bv including the word '"psvchologist" in section 1851
(c) (2) of S. 1400^
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We also recommend the amendment of S. 1400 to cover psychologists

and/or individuals working under the supervision of psychologists

in research institutes, hospitals and similar institutions, and in private

])ractice. We have an additional recommendation regarding S. 1,

Mr. Chairman. The comparable provisions of S. 1, section 2-9F5,

are drawn to generally allow trafficking or dissemination by "institu-

tions or persons have scientific, educational, governmental or similar

justification for possession of such material or item."

It seems clear that S. 1 intends to cover such persons as medical

doctors, psychiatrists, and psjxhologists. While we do not advocate

drawing up an unnecessary and burdensome laundry list of such

institutions and persons, we do ask the Congress to express its intent

to cover such institutions and individuals as are now under discussion.

Mr. Chairman, that concludes my prepared statement. Dr. Gravitz

and I will be ver}^ pleased to answer an}' questions that you might
want to direct to us.

Senator Hruska. Thank you ver}' much. That is a very lucid state-

ment. It seems to be quite reasonable.

Mr. Nellis. Thank you, sir.

Senator Hruska. This subject will be considered by the subcom-
mittee in its final draft efforts, and it will be a decision of the sub-

committee, but you may be assured that the acting chairman is quite

sympathetic with 3'our objective here, and I will so express myself

when we get to the final point of drafting.

Mr. Nellis. Thank j^ou, Mr. Chairman.
Senator Hruska. Thank you very much.
Mr. Nellis. Thank j^ou very much.
Dr. Gravitz. Thank you veiy much, sir.

Senator Hruska. Our next witness is John K. Van De Kamp^ Fed-
eral public defender in Los Angeles, and ]\Is. Laurie Susan Harris

who is deputy Federal public defender in Los Angeles.

They are appearing on behalf of the National Legal Aid and Defend-
ers' Association. Their general subject is that of sentencing.

Mr. Van De Kamp, you may proceed.

STATEMENTS OF JOHN K. VAN DE KAMP, FEDEKAL PUBLIC DE-

FENDER, LOS ANGELES AND LAURIE SUSAN HARRIS, DEPUTY
FEDERAL PUBLIC DEFENDER, LOS ANGELES; ON BEHALF OF THE
NATIONAL LEGAL AID AND DEFENDERS' ASSOCIATION

Mr. Van De Kamp. Thank you, Mr. Chairman. My name is John
Van De Kamp. I am the Federal public defender in Los Angeles. I

might add by point of reference that I served for close to 9 years in

the Department of Justice, in which I served as the U.S. attorney in

Los Angeles, and as the director of the executive office for the U.S.
attorneys here in Washington, D.C., from 1967 to 1969.

With me toda}^ is Laurie Harris who now works as a deputy Federal
public defender in Los Angeles.

Senator Hruska. Now, Mr. Van De Kamp, you have presented to

the committee a copy of your very comprehensive statement.
It will be printed in the record in such parts as the staff will deter-

mine, and I presume you will highlight it.
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Mr. Van De Kamp. That's correct. We would be here for hours,

maybe days, if I read it; I certain!}^ have no intention of doing that

this morning.
Senator Hruska. Very well.

Mr. Vax De Kamp. I would, though, like to give an overview of

our work and discuss briefly what I think are some of our most impor-
tant recommendations.

Senator Hruska. That is fine.

Mr. Vax De Kamp. First, let me express a word of appreciation for

allowing us to testify. We feel that a progressive, integrated Federal
Criminal Code is very badly needed after years of piecemeal amend-
ment. I think that is one area in which you will find near unanimity
among prosecutors, defense lawyers and everyone involved in the

system.
I would also like to comphment this subcommittee for persisting in

a deliberate and methodical way to give this code the kind of overhaul
that is required. It has taken years, but it is only through the slugging

kind of work you are doing and the hearings that you are holding

that we are ever going to get this code out of Congress; I wish you
Godspeed in finishing that task.

While Ave express disagreement with certain portions of S. 1 and
S. 1400 relating to sentencing, we want to make it clear today that we
are appreciative, not only of this subcommittee, but of the scholarship

and the efforts of the BroA\Ti Commission and of the framers of S. 1

and S. 1400. Without their pioneering work the code would not be as

far along as it is today. I think it can be fairly stated that all three of

these efforts are, in terms of both structure and substance, great

improvements over existing law.

We address ourselves this morning to sentencing and corrections for

rather compelling reasons. We are interested in it on behalf of the

National Legal Aid and Defender Association, because the code which
comes out of Congress is going to have a very strong impact on our
State legislatures and on our State criminal justice sj^stems throughout
the country.
Speaking more personally we are in court on a daily basis, and we see

how our present code operates. We see how it short-changes people

and we see where it needs improvement. Each year for example our
office in Los Angeles will represent close to 2,000 individuals. Most of

those cases are new Federal criminal filings. We get into tliem when a

defendant is first arraigned; it is our responsibifity as defenders to

represent the indigent defendant through the system whether it

results in an early dismissal or ultimately goes to the U.S. Supreme
Court, as several of our cases have.

In 1974, our present fiscal year, nearly- 750 of those 2,000 defendants

will either plead guilty or be found guilt}^ after trial; naturally, upon
conviction they face the prospect of incarceration or other available

criminal sanctions.

The pronouncement of sentence by the judge does not end our

contact with a client. The unlucky ones who receive jail sentences,

often remain in contact with us until after their release from the

institution.

Further, our office represents those indigent defendants at the

Federal correctional institutions at Terminal Island and at Lompoc,
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who seek our assistanee in parole revocation liearings. This year v/c

liandled about 75 of those hearings, wliieh by necessity take us

belihid the walls of those institutions and in very close contact ^\dth

correctional and board of parole personnel.

There are many ironies surrounding the manner in which sentences

are imposed, Mr. Chairman, one of the most striking of which involves

a comparison of our methods of adjudication of guilt to our methods for

determining and executing sentences. The adjudicative process as

it relates to guilt is a foaming sea of procedural rules which tie in

with such various interests as the finding of the truth, protection of

the public from imconstitutional acts by our law enforcement officers,

and protecting the personal constitutional rights of each defendant.

And beyond the trial level, there is a carefully' structured system of

appellate review designed to ferret out the slightest error.

But as a matter of fact, the adjudicative facthnding process is not

utilized in most cases. Of those defendants we represent who are

convicted nearly 85 percent plead guilty without a trial. For them,
sentencing and punishment are the only issues.

By comparison to the care with which the less frequent problem
of gidlt is resolved, the protection in most jurisdictions surrounding
tbe determination of sentence is miniscule. As Judge SobelolT remarked
a number of years ago, "it gives way to the widest latitude of judicial

discretion." It is probably no understatement to say that in no other

area of our law does one man exercise such unrestricted power as does

the sentencing judge. No other country in the free world permits

that condition to exist.

Naturally there are some restraints on judges. The}' operate in full

view of the public. The defendant and his lawyer must be there. The
government is usually represented by a prosecutor who is supposed
to represent all of us. Friends and spectators may observe. If it

appears the story is newsworthy, the press may cover it, and as a

result, the proceedings and the sentence may be reported.

And so, perhaps, there are some restraints on the judge in sentencing,

v/hether it is from his ow^i compassion or his sense of fairness, from
the impact of the advocacy of the litigants, from his feel for public

reaction to the sentence—a public, which I might add in some in-

stances operates in response to blind prejudice—or from all of those

factors working together.

But those restraints virtually disappear once a defendant is incar-

cerated. For when jailed, the defendant no longer sees the light of

day or tlie light of the law.

His good time ma}' be forfeited in a hearing where correctional

officers, his keepers, are his judges in a hearing where he has no right

to a lawyer and where he may be unable to confront the witnesses
against him. And his release on parole will depend in large measure
on his rapport with his caseworker, the impression he makes on a

Parole Board Examiner in vrhat may be a 15-minute hearing, and on
the general guidelines relating to the release of offenders on the basis

of their offense issued not by Congress but by the Board of Parole.

If a decision goes against a defendant trying for parole, no reason is

given.

And even though the District Court Judge who sentenced the

defendant may have ordered parole consideration at an early tifnc, the
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Board may and often does decide to continue the defendant's case to

expiration of sentence following a hearing held but three or four

months after the defendant may have begun serving his sentence.

For a number of reasons nearly all of these decisions by the Parole

Board are virtually unreviewable beyond the confines of the Parole

Board itself.

With these facts in mind, therefore, we seek to bring the light of

day and the light of law into the sentencing and probation and parole

process, not to hamper societ}^ as it tries to deal with an offender, but
to bring the correctional process into sight so that the public at large

may get a better perspective on how efi'ective its government is in

dealing with offenders, and to bring a sense of fairness and rationality

into a system which is so presently lacking in this regard.

We would therefore like to discuss some of the most important of

our recommendations this morning; Ms. Harris will follow me and
discuss some areas which I will not cover.

With respect to fines, we have pointed out that under S. 1 you have
a setup where a minimum lO-da}' mandatory daily term for payment
is provided. Alternatively we suggest that j'ou set maximum fines

which are extremely high. We do so because we think that the 10-day
min_imum mandatory daih' term should be eliminated, and that a

judge should retain discretion in imposing conditions for payment.
For a defendant who receives a small fine, to have to pay it out over

10 da^-s with daily visits to the court is inconvenient, not only to him
but to court personnel as v.'ell.

Where a large fine is imposed by the judge on the theory' that its

imposition will create some form of public deterrence, if there is such a

thing, breaking that fine into at least 10 daily allotments may tend
to diminisii the impact of that sanction on the public.

We commend the special sanctions Avhich the Brown Commission
recommended, and which have been carried over into S. I's 1-4- Al (7).

Since incarceration cannot be applied to corporations, and since fines

may amount to a very small slap on the wrist to large, well-heeled

corporations, we urge the passage of a somewhat modified provision

which, upon conviction, would mandate notice to those persons or

classes harmed b\' the offense, and on a discretionary basis allowing

the court to compel notice through the media to the section of the

public affected by the conviction. We make this recommendation on
the basis that if there is such a thing as preventive deterrence, the

knowledge that adverse publicity will result from its misconduct ma}"

be the most feared consequence of conviction for a corporation.

Criminal forfeiture is not part of the existing sentencing practice.

In mj^ years of practice I have never seen a forfeitm-e made part of a

criminal proceeding. S. I's 1-4-A4 would provide for mandatory
forfeiture upon application of the government for any property used
or intended for use in violation of those crimes listed in the rack-

eteering sections. This sanction and its civil counterparts, like f^nes,

can prove to be a substantial penalty to a defendant, but because of

its mandator}- features and because of its breadth to include innocent
third parties, it can also work great injustice.

For example, when a judge is forced to take away a man's car which
has been used in an offense, he may be forced to take away his trans-

portation to gainful employment and his ability to support his family.
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Or by ordering a professional photographer's camera forfeited, he
may take away the tools of his trade.

Now, in some cases forfeiture can be justified, based on the nature
of the offense and the offender, but a judge's hands should not be tied.

He should liave discretion. Further, the forfeiture sanction should be
limited to a culpable defendant. It should not be used against innocent
third parties.

For example, assume that I loan Ms. Harris my car and she goes out
and uses that car in a narcotics transaction without my knowledge,
gets caught and arrested. The car is seized. Should I be penalized?

She should be appropriately sanctioned, but there appears to be little

justification for making an innocent third partj' the subject of what is

really a criminal sanction.

The forfeiture sanction, whether it be termed criminal or civil,

needs new examination. Today's law allows law enforcem.ent agencies
to seize and hold subject to later administrative and court claims for

return, claims which are often processed so slowly as to cause financial

hardship on the owner of the property, so slowly that the property
itself may be substantial!}' depreciated before its return.

I can testify' to that on a first-hand basis. I have seen cars seized

from clients and then held for months pending a decision on a claim
for remission filed with the Treasury Department. Sometimes the
claims are successful and the car is ordered returned. But when is the
car released? Often times 90, sometimes as long as 180 days after the
car was seized. And only upon pa3'ment of storage fees.

I suggest today that the committee seek testimony' on the use of

forfeiture as it relates to criminal violations. I would frankly prefer

to see it made a discretionary sanction available for judicial imposition
in criminal cases in the same way as fines. My comments todaj' of

course do not relate to contraband seizures, which should remain on
their present in rem basis.

With respect to probation, I think it is important that the code
treat probation as a sentence, not as an event in lieu of sentencing.

We support the concept that probation be considered as a proper dis-

position in each case unless confinement is necessary to protect the
public from further criminal activity b}' the offender, andy'or the need
for treatment and supervision relating to an offender's potential for

further criminal conduct cannot be provided through available

community resources.

We take some issue with the criteria set up in S. 1, particular!}' tlie

first standard which the court is to consider, that is "the need to main-
tain respect for law and to reinforce the credibilitA' of the deterrent
factors of the law." While warehousing a hardened criminal and a
potential recidivist may well be justified in a particular case, the
fuzzy concept of public deterrence is one wliich has often been used
b}' trial judges as a justification for a jail sentence, and yet we know
that a sanction does not have preventive deterrent capability unless
the public is not only aware of the potential sanctions that will be
imposed, and knows when it will be imposed. And I can tell you,
Senator, that press coverage and public awareness is absent in all but
the most extreme, extraordinary or bizarre Federal cases in our
district. For this reason I would suggest that the provision be elimin-

ated since it tends to shift the focus of the judge away from the of-

fender to a concept wliich is rarely applicable.
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We have commented more fully in our written report as to those
criteria which should be considered in evaluating probation, many of

which are already contained in the provision.

We are also concerned about the relationship of the probation
officer to the offender. As it stands now, the probation officer is a

quasi-law-enforcement officer operating as a part of the court system
with loyalty as much to the district court which appointed him, as to

the probation service and the correction service as a whole. The
probation officer shoidd serve as an officer of the court since his reports

will be relied upon by the court, "but since his principal job is as a

guide, as a consultant, as a helper for the probationer or parolee, his

law enforcement duties provide a role conflict inimical to his duties

to his clients, and give him sweeping powers in terms of interrogation

and search and seizure, which if used by a local policeman would be
held unconstitutional. And as a result of these powers, probation
officers have been called on bv local policemen to do what they cannot
do.

We think this should stop and I venture to say that many probation
officers feel the same way.
As a result, we suggest that probation should be taken out of the

court system and tied in wdth a Bureau of Corrections, if we call it

that, independent of the Department of Justice. We also suggest that

their special arrest and search and seizure powers be taken away,
retaining in them, however, the power to make citizens arrests.

The Brown Commission has proposed appellate review of excessive

sentences in criminal cases. Neither S. 1 nor S. 1400 provides for such
review beyond the existing and seldom-used dangerous oft'ender

provisions. I cannot recall one case for example. Senator, where this

dangerous offender provision has been used in our district, at least in

which our office has been involved.

There has been legislation submitted with respect to appellate

review of sentences aimed at giving the courts the power to reduce
excessive sentences, and more indirectly at opening the sentencing
process to the development and application of criteria which are

rational and just. We strongly support the concept, and in particular

would welcome passage of your bill, S. 716, which was introduced last

year.

I think the need for sentencing review is manifestly clear. James
Bennett, former Director of the Bureau of Prisons, has noted that
"some judges are arbitrary and even sadistic in their sentencing
practice. It is notoriously a matter of record that by reason of senility

or virtually pathological emotional complex, some judges summarily
impose the maximum on defendants convicted of certain types of

crimes, or all types of crimes."
As in every other phase of the law, the judiciary should have both

the power and the obligation to correct its own error. We therefore

support the availability of a detached reviewing panel to review ex-

cessive sentences, and if appropriate, to reduce them.
The court of appeals, because of its detachment and discipline

seems to us the best qualified to perform this role.

Now, much concern has been voiced about the potential for increased
appellate workload which this may bring. Prof. Livingston Hall
testified on that issue before this subcommittee in 1973 and observed
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that the English appellate review system which has been in operation

for vpars has not suffered increase in their appellate workload.

There are built-in limitations provided in S. 716 which will tend to

cut down the appellate workload. For example, there is the implication

that written opinions need not be filed in a case where a sentence is

affirmed. We suggest other limitations. We would limit sentence review

to situations where there is an actual order of incarceration, that is,

where a sentence is suspended, no appellate review of the sentence will

obtain. We would also require that prior to the filing of a sentencing.'

appeal, the defendant apply at least once to the district court which
sentenced him for modification under present rule 35.

But the most significant limitation on the workload would be
created by the courts of appeals as over a period of time tliey develop
what Professor Hall has called a "jurisprudence of sentencing."

Other limitations may idtimately be deemed appropriate. There
is talk of limiting appellate review of sentences to cases where there is

at least 1 year, 2 years, or 5 3^ears of incarceration. Until we have had
time to see the extent of the workload appellate review of sentences
brings and until we have had time to develop a jurisprudence of

sentencing, I think such limitations should be held in abeyance.
As we noted toda}-, sentencing procedures such as they are, are at

least visible, v/hereas the decisions rendered by parole boards are not,

even though the decisions made there can be just as onerous. Parole
legislation is now pending in Congress. I would particularly direct your
attention to the bills introduced by Sentvtor Bayh and Congressman
Kastenmeier. Because of their pendency and the hearings underwa}',

it has been our recommendation that a determination by you as to a
specific parole system be deferred until study lias been completed ba-

ttle bodies now studying these bills.

On the other hand, we cannot refrain from saj-ing that for too long
parole boards have had untrammeled, unchecked, and nearly dicta-

torial powers over those whose lives they control. In making parole

decisions, the board should be subject to the same due process re-

quirements as the sentencing judge. To this end, we urge that consid-

eration be given toward, one, fixing mandatory time for the parole

board to review each offender's case, requiring at least yearly review,

parole release for each offender, and in the case of an offender with
a sentence of less than 1 year, a review within 3 months of confinement

;

two, that parole officers and probation officers be directed to assist

the parolee in the preparation of a release plan and that the board
provide notice to the offender of the information it considers relevant

to the determination of readiness for release on parole; three, that

the offender shall Inive and be entitled to an attorney (if necessary an
appointed one) to assist him to prepare foi* the hearing, much.the same
way as provided in parole revocation hearings, not to make the hearing
adversary in nature, but to insure that the potential parolee gets his

story across.

I can testify personally as to what that means. I have sat through
many parole revocation hearings. My practice is to interview the

defendant twice before he goes into the hearing trying to get him to

relate his story fully to me. Yet despite the preparation, I have s(hmi

many defendants who talked freely and opeidy with me freeze up
once the^^ get inside the hearing room. So my job in that revocation
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story is to draw out of him through questions the information I

know he wants to present.
'

,

My job as an attorney in a parole hearing would be essentially the

same, that is, to ask the kinds of questions that enables him to get his

full story out. That is important, for there can ])e nothing more
frustrating to a person facing a parole release decision than to be
hiarticulate.in the face of authority, to be inarticulate and then
ultimately frustrated when the decision goes against you.

Four, that full disclosure of the information be made available

to the defendant and his counsel, unless compellmg reasons for

nondisclosiu'e are shovrn. In those cases vdiere that information is

relied upon, the board should so indicate in its findings. If irrelevant,

the board will remove the material from the file and then seal it.

But generalh^, the decision should favor full disclosure to let the

parolee knov»' what he is up against. Full disclosure generallv work-^

in everyone's favor. I have been involved in parole revocation hearings

where information has been revealed to me out of the file which was
absolutely irrelevant to the particular case at hand. I once had a

hearing at Lompoc, for example, where my client faced revocation on
a burglary charge. In the course of the hearing the parole examiner
said, ''Well, isn't it true, Mr. Soandso, that a'ou were involved in a

bank robbery in Los Angeles udth Henry Hopkins and Andrew
Johnson?" I was somewhat startled.

And I said, "Mr. Alex, I know that case. I represented Henry
Hopkins in that case. The man before you today is white and the two
men you just named were black. What's more they lived more than
200 miles away. I know that case inside and out. There is absolutely

no relevance between this man and the two men involved in that

case." Somehow some part cf the Hopkins-Jackson reports had been
transferred into my clients parole jacket. If it had not been for that

off-hand remark to me that the report was in the file, I never would
have known nor would we have been able to straighten out the record.

Had it not been disclosed the Board could well have taken that bit

of information, assumed that my client was involved, and put his

parole off for another couple of years without disclosing its reasons
either to me or my client.

We believe full disclosure works in a beneficial way, to defendants,
their counsel and to the parole board as a whole.

W^e also support a two step internal appellate review process:

first, to a regional board member; second, to a national board. Such
review process within the parole board Vv^ould tend to minimize the

potential for judicial review. The board of parole is now implementing
such a two step revievr process.

I add to that that judicial review should not be foreclosed, as

section 312(f)(7) woulcl provide. There is no other administrative
agency which has received a legislative grant of immunity for

judicial review, as that proposed in this section. And there appears
to be no justification for such preclusion in the parole process.

There is one area that we did not cover in the 160 page document
which we supplied to the subcommittee; that is the subject of expunge-
ment and the removal of disabilities. The Brown Commission in

sections 3503 and section 3504, dealt with this area. There is nothing
comparable in S. 1 and S. 1400. In talking with your Chief Counsel
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before this hearing this morning, I told him of some of our regulatory
provisions in California. In California you have to have a State
license to sell mattress ticking, you can imagine the other things which
are subject to license there too. But if you have been convicted of a

felony you are going to have a hard time getting a license to sell

mattress ticking or an}'" other kind of State license.

The provisions in the Brown Code that I have referred to would
ameliorate this problem; they provide that after a successful period

of time on probation, during which the defendant has not been con-
victed of another crime, the disqualifications or disabilities imposed
by law as a consequence of conviction w\\\ terminate as a matter of

law. We think that would be an appropriate addition to this code.

At present there are provisions in Federal law which are somewhat
similar. For example, in title 21 U.S.C. 844(b), a narcotics misde-
meanor, it is provided that a defendant who is convicted under that

section may be placed on probation for a year and after successful

completion of probation will have the case dismissed. In short, no
conviction is entered in such a case and the impact of potential civil

disabilities is minimized.
Because of the problems of getting employment and the importance

of employment to an offender and his rehabilitation, we strongly urge
this committee to take a look at that Brown Commission proposal
for inclusion in this code. "

Essentially, toda}'. Senator, we are arguing for the projwsition that

procedural fairness and the establishment of standards under the rule

of law will have a ver}^ great and favorable impact on the quality of

justice. What is at stake here, as throughout the sentencing process
and the correctional process, is not only a man's liberty, but society's

interest in a just sj^stem that will do what we ask of it, a system which
if necessary v\all habilitate or rehabilitate. We heartily endorse the

Avords of Judge Bazelon, who in filing an oj^inion approA-ing judicial

review of certain administrative decisions by medical ])ersonnel in

treating the mentally ill, wrote these words in the case of Covington v.

Harris. He said, "Not only the })rinciple of judicial reA^ew, but the
whole scheme of American Government reflects an institutionalized

mistrust of any such unchecked and unbalanced power over essential

liberties. That mistrust does not depend u])on an assumption of in-

veterate venality or incompetence on the part of men in power,
be they j^residents, legislators, administrators, judges, or doctors.

Judicial review is only a safet}^ catch against the fallibility of the best
of men, and not the least of its services is to spur them to double-
check their own ])erformance and to provide them with a checklist

by which they may readily do so."

This in a very real sense is what we are tr3-ing to do with sentencing
and corrections.

Thank j^ou.

Senator Hruska. Very well.

Ms. Harris. Mr. Chairman, as 3^ou know, if it is adopted the
document before us today will be the first comprehensive Federal
criminal legislation in the history of this country. It will replace
laws that have been accumulating since 1790. On the off chance that
it just might be another 200 years before this proposed code is re-

placed, we think it is of the highest importance that this code create a
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system of criminal justice and not merely criminal law. The present
code is very specific in its statement of offenses and itscategonzation
of the penalties that should be imposed for \aolation of those laws.

But there is not a single provision in our present law to explain how
those sanctions should be applied.

The new code attempts to fill that ga]), and in terms of that effort

it is a significant addition to existing law. However, the standard that
should be used to evaluate the new code is not a relative one. No
j)rovision should be adopted on the theory that "something is better
than nothing," since among all of our laws, the criminal law most
directly affects human life.

In the Federal District Court in Los Angeles, 75 percent of the
defendants in criminal cases are indigent. Indigent defendants in the
main commit crimes because of their poverty. Their poverty and the
powerlessness that goes along with it, is a central fact in their lives.

One of the conclusions reached by the President's Commission on
Civil Disorders was that our countr}' was rapidly becoming two
societies, one rich and one poor. The truth of this is seen in the
Federal court, where three-fourths of the defendants are given
law\yers at public expense. These offenders, our clients, have no lever-

age. They have no friends vrho are community leaders or bank officers.

"^I'liey have no credit. They have had limited access to educational
or occupational opportunities. Very often they speak little or no
English. They have no words to span the gap between themselves
and the judge on the bench.

If v/e are going to pass criminal laws and impose penalties for

breaking those laws we must understand who these penalties affect

and when they are imposed.
The maximum prison term for income tax evasion is 5 years in

prison. The maximum penaltj^ for taking a stolen car across State
lines is the same.

Statistics prepared by the Administrative Office of the United
States Courts show that in 1969, 502 offenders were convicted in

Federal courts of income tax evasion. Of this 502, 19 percent or 95
offenders went to prison, for an average term of 3 months. During
that same year, 3,791 offenders were convicted of auto theft; 63
percent of 2,373 went to prison for an average term almost three
times longer.

Most judges have never personally known a car thief or someone
like him. But the}' ha\'e known someone like the offender who has
cheated on his income taxes, or embezzled money from a bank, or
committed perjury- in a hearing. The broad latitude over sentencing
which is given to the courts by our sentencing laws lets class bias
operate, whether intentionally or not, and further increases the
impact of sentencing on the poor. Our prisons are full of offenders
of approximately the same background, who have committed the same
offense, with the same prescribed penalt}', and who have received
shockingly different prison terms.

It is against this background that I would like to direct your
attention to the proposed subchapter on imprisonment, Initiallv, I

would point out that the grouping of offenses as proposed in this

section is a significant improvement over existing law, and "will help
to reduce some of the disparities caused by our present system. For
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this reason we favor adoption of such a system. However, we would
urge two changes in the proposed structure: first, that the number
of categorios be reduced from five to three, so that the punishment
will not be determined essentially by the nature of the offense, but
by the nature of the offender; and second, that the maximum
sentence authorized for each group of offenses be reduced.

All of the major law reform commissions and studies made over
the past decade have concluded that no felony sentence should be
longer than 5 years unless the offender is a murderer, a professional

criminal or a persistent offender. The new Federal code should adopt
this position, and authorize lengthy prison terms onl}- for those

offenders who present a particular danger to the community.
In connection with the reduction of prison terms we would urge a

modification of section 1-4A5, which deals with consecutive sen-

tences. As drafted, that provision ignores the tv/o most serious prob-
lems in the area of consecutive sentencing—the absence of an}'

limxitation on the judge's authority to impose an endless string of

consecutive sentences; and the use of the consecutive sentence in

cases where the oft'enses charged all stem from a single act or omission.

We recommend that the code address these problems by adopting
a legislative presumption in favor of concurrent sentencing which
vv^ould permit consecutive sentencing only in the exceptional case.

Even though the high maximum terms which are proposed in this

code reflect a justifiable legislative concern with the worst offenders,

they have the inevitable tendency of increasing the sentence that is

imposed in all cases. The American Bar Association has found that,

"If the range is 20 years for an offense, where most oflienders who
should go to prison should get less than 5, the authorized range is an
open invitation—and the results verify the hypothesis—to sentences

which irrationally spread the whole gamut of the authorized term."
Statistics evaluating the length of sentences show that there are

enormous disparities between the length of the maximum term
authorized by the Congress, the sentence imposed by the judge, and
the term actually served by the offender.

In 1969, the average sentence, served by ofi^enders charged with
offenses, which carry a 20- to 25-year maximum term, was less than
one-fourth of that. This is graphic testimony from judges and from
prison officials that the lengthy authorized terms are not needed and
not used in most cases. **i

I believe it was Oscar Wilde who said that "experience is tlie name
we give to our mistakes." We must learn from our experience with
the present Federal Code that the practical consequence of this gap
between authorized sentences and the terms actually served is the

unjustifiably different treatment of virtually identical oflonders.

Imprisonment is generally said to serve one of three functions

—

deterrence, rehabilitation or neutralization. The question which must
be asked before approving long prison sentences is whether we are

achievhig any of these goals by putting people in our prisons. I tliink

it is clear that we are not.

Rehabilitation is a myth, or as the head of the California Correc-

tional Sj'stem said in aii interview I hoard on Saturday, "Rehabili-

tation is a fantasy." The longer an offender stays in prison, the less

able he is to adjust to so(;ioty upon his release.
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Our present high rate of recidivism and high crime rate demonstrate
that the threat of serving a long prison term does not really deter

anyone from committing crimes.

The remaining justification is neutralization—and neutralization

is appropriate only in certain identifiable cases, and not as a general

rule.

Section 1-4B2 creates a special upper-range term for dangerous
special offenders. However, as drafted, this section provides no work-
able definition or criteria for using this term. Those definitions which
are provided are tautological, and do not establish any standard for

the court to use. Additionall}^ it unjustifiably extends existing law
to cases where no need for such extension has been shown.
This criticism applies particularly to two provisions: first, the ex-

tension to offenses where a gun is used. Since a gun offense is already

graded at the highest level, it is redundant to provide an additional

upper-range sentence for these offenses. Second, the extension to

offenses committed by offenders who have a so-called abnormal
mental condition which manifests itself in "aggressive behavior."
There is simply no scientific support for even suggesting that aggres-

sive behavior is necessarily a manifestation of an abnormal mental
condition, and there are too many other causes of aggressive behavior
to permit that designation to be made. Even if it could be made, we
would submit that this code should not classify offenders with mental
problems as "dangerous special offenders" who should be sent to

prison for extended terms. This is dark ages legislation, and inex-

cusably regressive.

Mentally ill offenders belong in hospitals where they can be treated,

not locked up in prisons.

As drafted, the section on its face appears unconstitutional, because
it fails to include any of the due process requirements, which are an
essential component of its operation. However, in going through the

code thoroughly, I found that the procedural provisions had been
set forth in rule 32.2 of title II of the proposed "Rules of Criminal
Procedure." Since this section is inoperative without the notice

provisions and other due process safeguards, they should be included
within the section itself, as they are under existing law, and as pro-

posed in section 3202 of the Brown Commission Code.
We should not adopt special sentencing provisions for dangerous

offenders unless the term of lower-range sentences is sharply reduced

—

so that there is a demonstrable need for legislation providing more
severe penalties for dangerous offenders. Without such reduction,

there is no acceptable rationale for adoption of extended term
legislation.

I would now like to briefl}^ discuss the correctional system to which
offenders are sent upon conviction. Our primary comment about tlie

chapter on corrections is that it should be redrafted to reflect the

changes advocated in the more than 100 prison reform bills presently

pending in Congress. Our secondar}^ comment is that if the new code is

intended to establish the "nature and character" of correctional

facilities as it does in its proposed form, then it should include

provisions for establishing separate care and treatment facilities for

addicts, for alcoholics, and for mentally ill offenders. Such legislation

is completely absent in our present code. As a result there are almost
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no Federal treatment centers capable of providing adequate care to

such offenders. As the rate of defendants with addictive problems
increases, the faikire of our institutions to meet their needs becomes
even more crilical. Along these lines, we woukl point out that a glaring

omission in existing law is the failure of 18 U.S.C. 4244 to require

that mentally incompetent offenders receive treatment while they are

being held in custod\-—ostensibly until such time as they regain their

competency. Needless to say, they do not often become competent
without treatment or for a lasting period of time. I cannot overempha-
size the urgency of providing psychiatric care for the mentally ill, or

the need to establish institutions and outpatient centers which can
offer treatment, rehabilitation and ongoing assistance to treat both the

mentally ill and the addicted offender.

It is clear that this code reflects much work by the committee and
by the committee staff. I appreciate both your work, and the oppor-
tunity that I have had to discuss it with you. My purpose in doing so

has been to review what I perceive to be problems, and to suggest

alternatives to particular provisions of the subchapter on imprison-

ment. Al}^ comments and criticisms have been offered both from a law
reform perspective, and on behalf of m}' clients—who experience daily

the impact of these sentencing provisions. I do not know that we
will ever learn to prevent crime, but I do know that we can prevent
some of its worst consequences by using the time we have to re-

evaluate and revise the sentencing provisions of this bill. Thank you.
[The prepared testimon}^ of John K. Van de Kamp and Laurie Susan

Harris follows
:] ,

Testimony of Johx K. Van dk Kamp, Federal Public Defender, Los Angeles
AND Laurie Susan Harris, Deputy Federal Public Defender

My name is John K. Van de Kamp. I am the Federal Pul)hc Defender in Los
Angeles. From 1960-1967 I served in the United States Attorney's Office in

Los Angeles, as United States Attorney and as Chief of its Criminal Division, and
from 1967-1969 I served in the Department of Justice in Washington D.C. where
I ultimately served as Director of the Executive Office for United States Attorneys.
With me today is Laurie Harris, for over two j-eurs. Deputy Federal Public De-
fender in the Los Angeles office.

We are i^leased to appear todaj' at the Subcommittee's invitation to testify on
V)ehalf of the National Legal Aid and Defender Association. NLADA is the only
national non-profit organization whose primary puri:)ose is to assist in providing
effective legal serv-ices for the poor, with members including the great majority of

defenders offices, coordinated assigned counsel systems, and legal assistance pro-
grams in the United States. NLADA has a vital interest in the work you are doing,
not only because it will shape federal criminal ijractice and procedure in the years
ahead, but because of the substantial impact federal legislation is likely to have
on Stale systems.
The \\\-ti of us of course have a somewhat more down-to-earth interest in your

work, since the lives of our clients will be affected by the decisions made in Con-
gress. For these reasons then we have a keen interest in your work in developing
a criminal code that is sound and progressive, and hope we can be of assistance
to you.

Understanding that nnich of the testimony taken to date has dealt with such
volatile issues as the jurisdictional reach of the code, the death penalty, the
definition of insanity, organized crime and racketerring and national security
sections, and other subjects which engender great debate within criminal law
circles, we chose to turn to the broad area of the Code dealing with sentencing
in order to evaluate the proposed sentencing provisions individually, and as they
relate to the proposed system of corrections. We did so because amcmg all the
provisions of the Code, the sentencing sections have the most immediate and
enduring impact on the lives of our clients and should be analyzed as an integrated
unit, rather than on a piecemeal basis.
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What follows is our evaluation, section by section, of those provisions of S. 1

dealing with sentencing, and where appropriate a discussion of the relevant sec-
tions of S. 1400 and those proposed by the National Commission on the Reform
of Federal Criminal Laws.

CHAPTER 4—SENTENCING
Subchapter A

—

General Provisions

1-4 Al AUTHORIZED SENTENCES

fa) We approve the requirement that findings be made in every case in which
a sentence is imposed, since it corrects one of the most criticized features of our
present system—the total unaccountability of the judiciarj- for sentences imposed.

Requiring findings will remove what is presentlj^ a fundamental block to
achieving the rehabilitative goals of the sentencing process:
"The absence of any explanation or justification for the sentence is among

the more familiar and understandable sources of bitterness among people in
prison. . . . More than one writer has taught that the hope of rehabilitating
offenders is blighted at the onset by this rankling sense of injustice."'

(a) Should also include the requirement that "Such findings shall be sufficient

to permit appellate review of any sentence imposed." The sufficiency of the court's
findings could be assured by the code's inclusion of certain factors which the
court must consider at the time of imposing sentence.
Such factors should be consistent with the presumption that:
"The court shall not impose a sentence of imprisonment upon a person unless,

having regard to the nature and character of the offender and the circumstances
of the oft'ense, the court is satisfied that (a) confinement is necessary to protect
the public from further criminal activity by the offender; and/or (b) the offender
i-< in need of treatment and supervision which can only be provided in a correctional
institution." 2

Appropriate factors for the Court to consider in maldng this determination
should be set forth in the code. Among the factors listed are those suggested b.v

the National Commission on Preform of the Federal Criminal Law in § 3101 of

its proposed Federal Criminal Code,^ and include:
(a) the defendant's criminal conduct neither caused nor threatened serious harm

to another person or his property;
(b) the defendant did not plan or expect that his criminal conduct would cause

or threaten serious harm to another person or his property;
(c) the defendant acted under strong provocation;
(d) there was substantial grounds which, though insufficient to establish a legal

defense, tend to excuse or justify the defendant's conduct.
(e) the victim of the defendants' conduct induced or facilitated its commission

;

(f) the defendant has made or will make restitution or reparation to the victim
of his conduct for the damage or injury wliich was sustained;

(g) the defendant has no history of prior delinquency or criminal activitj', or
had led a law-abiding life for a substantial period of time before the commission
of the present offense;

(h) the defendant's conduct was the result of circumstances unlikely to recur;
(i) the character, history and attitudes of the defendant indicate that he is

unlikeljr to commit another crime;

Frankel; Criminal Sentences; Law without Order (1972); pp. 43-44. The author, a United States District
Court Judge for the Southern District of New York, traces the adverse effects of the court's present sen-
tencing powers throughout the ftrst part of this book, noting that, "The almost wholly unchecked and
sweeping powers we give to judges in the fashioning of sentences are terrifying and intolerable for a society
that proposes devotion to the rule of law." Id at p. 5.

-' See Comment to § 4-D, infra wherein the inclusion of a statutory presumption in favor of probation is

recommended and discussed.
- The National Commission on Reform of Federal Criminal Laws, hereinafter referred to as the Brown

Commission, was establislied by Congress pursuant to Section 8 of Public Law 8^:1-801, as amended by
Public Law 91-3.). The Commission Chairman was the Hon. Edmund O. Brown, the Vice-Chairman was
Congressman Richard Poff, and its membership included Senators Sam J. Ervin, Jr., (D-N. Car.), Roman
L. Hruska (R-Neb.), John L. McCleUan (D-Ark.), Congressmen Robert \V. Kastenmeier, (D-VVisc),
Abner J. Mikva (R-IU.). Donald Scott Thomas (D-Tex.), Theodore Voorhees, (D.C.); United States Cir-
cuit Court Judge George C. Edwards, Jr., and United States District Court Judge A. Lem Higgiabotham,
Jr. and Thomas J. MacBride. The Advisory Commitlee to the Comniission was headed by retired Supreme
Couil; Justice and former Attorney General Tom C. Clark.
The Commission's Final Report is the result of nearly three years of deliberation by the Commission,

its Advisory Committee, consultants and staff, and was submitted "as a work basis upon which the Con-
gress may undertake the necessary reform of the substantive federal criminal laws." Because of its scope
and significance, the Conunission's proposed revision of Title 18 is used frequently as a. point of reference
throughout this comment.
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triiln^^t S'tho^nLnl^^f
'' "^^'^"' affirmatively to supervision and/..r

or hil depenTnte""""'^
°^ '^' defendant would entail undue hardship to himself

1-4-A2—RESENTENCE

As a general proposition, we join with the American Bar Association -inflo hers m opposing the imposition of a more severe sentence upon recom"cu"-iof the same offense in any case where the original sentence is set as de afterappeal or collateral attack. The convicted offender's exercise of hs right of an Jshould not be jeopardized by his fear of punishment if his appeal fssuccSfn'and his original sentence set aside.

^

^^ppt^ai i;, .-^uccesstul,

t^.^^a""'"-".^- '^.^'fr^'^''
sentence upon resentence contravenes the AmericmBar Association s Mmimum Standards for Criminal Justice which proNideh^i^Where a conviction or sentence has been set a>ide on direct or colUeriattack, the legislature should prohibit a new sentence for the same offence wlSIS inore severe than the prior sentence less time already served^'"

'''''^""'' ''''"^'^

JudSrConfSence.e'"*"^'""
'' '"'^ ''^''''''''' '' disapproved by the Federal

Pursuant to this proposed section, imposition of a more severe sentenpp nnnnremand is authorized in every case where the offender has iL'en convicted omultiple offenses and his conviction "of one or more but not ^11 7,f thl T
for which sentence was imposed" is set aside

^^ ^^"^ offen.es

The provision is thus directed against a particular class of offender—the nffender who has committed more than one crime. As drafted it ^slikeh- to det ,•appeals by any prisoner serving a concurrent sentence, since f htf convict?,on some (but not all) of the offenses is set aside upon remand ho m^^ w ,.

VT''''ru'''lf
^^'°^'? ''''' °"1-^ materially increase the"sentenceSS^l^^e%Tuntsustained by the appellate court, but could be greater than the setenceoriomally imposeci on all counts for which he was convicted '

seniLuce ong-

V ptarce ?95'u Vm"nQfi<S'',-f'f "V''"^.^''^''*^^^
codification of North CaroU.a

,\r f ;; .u :/ 1969), Its failure to incorporate the due process renni-r.ments set forth m that decision renders it void
process rcqunc-

We recommend that this section be deleted from the Code. If it is retainedthe procedural protections outlined in Pearce should be set forth in f^fll i?.?.'

"Due Process of Law, requires that vindictiveness i<^ainst q dr-fn^Hont f..

?er:l'".'''ff
^'"^ ^'"^''^^1 ^^^ fi^«^ conviction nuist pln^rpart in /h^^^ 'encehe receives after a new trial and . . . also requires that a defendant be^^reed^fapprehension of such a retaliatory motivation on the i^art of tLLiuenein^fuiIn order to assure that absence of such a motiva ion we have coTcTud^ed th-r

J?=^K?iSsTis^si=-s-s:^[^^^

sentencing proceeding. And the factual data upon ^^•hich the iiXased senten?e

'S^.^^t;^^.^!^^ '"^^^h^}^^ cc,nstitution^S?S^^?^^£

1-4-A3—DISQUALIFICATION

Also iK.to the possibility that in cases oiltinlnff.^^^^^^^^
vioh.tion of the K(,uul Protection Clause,

of an extended tcr.n or upper ra^e .''.Uuro/^miSifment "'" '"'"' ''"'"^"' "'='^' "^'""^ i"UK.si.ion
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volving violations of pulilic trust should presumptively result in automatic dis-
qualification from office.** Accordingly, Section (a) should read:

''A federal public servant who is convicted of one of the enumerated offen.-es

shall, as part of his sentence, be disqualified from serving in the official pa^ition
held at the time of the crime charged . .

."'

"A federal public servant Avho is convicted of any other offense, or who holds
any other federal position, may, as part of his sentence be disqualified from any
or a specified Federal position or categorv of positions for such period, not in
excess of the authorized term of imprisonment for such offense, as the court may
determine to be in the interest of justice."

(b) In connection with the disqualification of a person who is an executive officer
or agent of an organization, or a member of a licensed profession, we recommend
that the clerk of the court be directed to notify the appropriate organization or
agency cf the defendant's conviction at the time ho is sentenced. Such agency
shall then have the discretion to take whatever action is deemed appropriate.

*

(c) This paragraph should be revised so that disqiuxlification or disability com-
mences on the day it is imposed only in connection with the sentence of a federal
public servant, so that any term of discjualification or other professiona.l sanction
imposed pursuant to (b) shall begin at a time fixed b}' the disqualifying agency.

Paragraph (c) in giving the court the power to discharge a person from dis-
qualification "at any time after the sentence", gives the Court the po\\er to
exercise its discretion when the disqualification creates problems with the rehabili-
tation of the offender. We support this.

'We ajiprove (d) and (e), which require that any disability imposed under this
section be "reasonably related to the character of the offense for which the
defendant is convicted."
By enumerating specific crim.es the conviction of Avhich shall result in the

disqualification of a federal public servant from a position held at the time of
the crime charged, Congress has expressed its view that conviction of these crimes
should cause disability.

A list of specific crimes should be written into this section the conviction of
which shall result in automatic disqualification. Such a list is set forth in Section
3501 of the Brown Commission Code and includes:

(«) Treason and crimes affecting national security.
(6) Bribery and other crimes of unlaAvful influence upon public affairs and upon

public officials.

(c) Unlawful acts under color of law.
id) Embezzlement or fraud.
All of these offenses are serious, and are directly related either to positions of

trust held by the defendant as a result of his federal public servant status, or to
the basic integrity required of any person in such status.

^^'hen a crime is not among those enumerated, the court would have the dis-
cretionary power of disqualification.

S. 1400 has no comparable sentencing provision.
A definition cf "federal public servant" should also ]>e added to this section to

avoid confusion as to when the listed sanctions are applicable. Because of the
constitutional limitations, we recommend that this definition not apply to those
in a position for which qualifications or provisions with respect to length of term
or procedures for removal are prescribed by the Constitution. ^o

1-4A4 CRIMINAL FORFEITURE

(a) mandates that "in addition to any other sentence, the court shall order
f' rfeited" . . . any property, real or personal, used, intended for use, or possessed
in violation of section 2-9C1 (Racketeering Activity).

(b) permits the United States Attorney to petition for such foreiture ; and, where
such application is made, allows the court to enter such restraining orders and
prohibition orders as are "in the interests of justice" (apparentlj^ for purposes of
protecting the property.)

(c) authorizes the Attorne5'-General to seize and dispose of whatever property
is ordered forfeited.

' See Report of the Association of the Bar of the City of New York, Report on the Proposed New Federal
Criminal Law. pp. 91-92.

* Any provision of the Federal Code which attempts to disqualify persons licensed by the state to pursue
certain professions appears to raise significant constitutional issues which could be avoided by adoption of
the suggested reformation of (b).

'" See Section 3501 (3) of the Brown Commission Code defining "Fede-al Position."

46-^.'J7—75 10
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This section raises a number of policy questions which need to be met anew:
First: It makes forfeiture mandatory in all cases. Although the section is

apparently intended to be applied as a sanction against a criminal defendant, it

can and must hurt innocent third parties whose property is used by a defendant
in ]nirsuance of his criminal activity. The Supreme Court in Calero-Toledo v.

Pearson Yacht Leasing Co., No. 73-157, May 15, 1974, recently upheld the
cnnstitutionability of a Puerto Rican forfeiture statute against the claim of an
"innocent" third party and discussed the purposes behind the statutes:

"Forfeitures of conveyances that have l^een used—and may be used again—in

violation of the narcotics laws fosters the purposes served by the underlying
criminal statutes, both by preventing further Illicit use of the conve.vance and
imposing in economic penalt}', thereby rendering illegal behavior unprofitable."
(citations omitted).
"To the extent that such forfeiture provisions are applied to lessors, bailors,

or secured creditors who are innocent of any wrongdoing confiscation may have
the desirable effect of indusing them to exercise greater care in transferring pos-
|)ossession of their projjtertv. Cf. United States v. One 1936 Model Ford Coach,
307 U.S. 219, 238-241 (1939) (Douglas J. dissenting)."

In upholding the constitutionality of this particular statute, the Court in

Calero-Toledo took note of 26 U.S.C. §7302, a bookmaking forfeiture provision
aimed at imposing a penalty only vipon those who were "significantly involved
in a criminal enterprise" which led to the Court to hold that "innocents" had
standing to seek remission even though the i^roperty might have been used illegallv.

United States v. U.S. Coin and Currency, 401 U.S. 715 (1971).
Second: The proposed section fails to provide notice or a hearing prior to the

seizure of property.
In evaluating the use of criminal forfeiture in the sentencing process, the fol-

lowing observations are offered:

As a sanction it should fit within general sentencing philosophy, but before it is

used, consideration should be given to the crime and to the offender. Criminal
forfeiture should be available and authorized to assist in making reparations to
a crime victim or to the state, or when it will dejirive the offender of the pecuniary
gain from the offense. It should also be used when the Court finds that it will

deter the offender from farther offenses.

There are a number of situations where forfeiture runs counter to public policy;

for example, whei-e it may deprive an offender of his means of income, e.g. a
printer of his printing press, or of his access (his automobile) to gainful employ-
ment. Indeed, forfeitures in certain circumstances may work squarely against
individual rehabilitation.
We therefore urge that criminal forfeiture be discretionary and that in Para-

graph (a) "may" be substituted for "shall".

Furthermore, because sentencing is aimed at a particular offender, we recom-
mend that criminal forfeiture be limited to the property of that particular defen-
dant. This would not eliniinate the seizure and forfeiture of jjroperty belonging
to third parties, since it would be expected that civil in rem sanctions such as those
discussed in Calero-Toledo would still be in existence. It is also hoped that these
will be reevaluated as a group in the near future.

By proceeding in the manner suggested, the government must maintain its

burden of proof by establishing in a judicial proceeding that the property is for-

feitable, that the sanction is appropriate, and that it is used against a culpable
party.

Section 3631 of S. 1400 is similar to the S. 1 proposal, and suffers generally from
the same defects.

1-4-.V5 JOINT SENTENCES

l-4-A5(a) provides tliat an offender who commits more than one offense, and
is convicted for more than one offense "prior to the imposition of any sentence
for any of such offenses," shall be sentenced to a joint sentence.

In its entirety this section reads:
"(a) General—An offender convicted at one time of more than one offense or

at different times of one or more offenses all of which were committed prior to

the im])osition of any sentence for any of such offenses shall be sentenced to a
joint sentence."

In its present form it is a poorh' worded, unnecessary restatement of the court's

existing authority to impose a joint sentence under the circumstances recited."

" If tho intent is to permit sentPnciiiR by a single judge in cases where the defendant has been convicted of

offenses in more than one court of t luit same district, tiiis intention is not made clear by the proposed wording.
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Pursuant to paragraph (h), the maximum term of imprisonment which may be
imiJosed pursuant to a joint sentence "shall not exceed seventy-five per centum
of the total terms that are authorized for each of the ofiFenses."

Paragraph (c) imposes this same limitation of "seventy-five per centum of the
total of the fines authorized for each offense" in cases where the offender is

sentenced to pay a fine.

This section is the proper place for the code to take a position with regard to

the imposition of consecutive sentences. There are two particular problems in this

area which must be addressed

—

(1) the imposition of consecutive sentences where the same conduct is charged
as a violation of more than one statute; and

(2) the imposition of consecutive sentences in general.

By neglecting to impose any restrictions on the use of consecutive sentences,

the code has failed to address one of the most glaring problems in the area of

judicial sentencing.
The use of consecuti\-e sentences in cases where an offender is charged with more

than one statutory violation, all committed through a single act or omission, has
for years been the subject of critical comment and a target for reformers. An
exaiiiple of its potential for abuse is Gore v. Uniied States, 3o7 U.S. 336 (1958), in

which the defendant was convicted in federal court of six counts of violating three
different federal statutes by a single sale of narcotics on each of two different days.
He was sentenced as though he had cf)mmitted three separate violations and was
given three consecutive sentences for a single criminal act.

Commentators have advocated resolving this problem in one of two way.s

—

either through provisions in the code which define offenses, or through provisions
permitting conviction of more than one offense, but forbidding the imposition of

consecutive sentences therefor.

This latter approach is recommended and could be adopted by inclusion of a
provision that:

"Separate sentences of commitment imposed on a defendant for two or more
crimes constituting a single criminal episode shall run concurrently." '-

As to imposition of consecutive sentences in general, there is the very real

problem of judicial abuse of discretion in ordering consecutive sentences. It is not
sufficient to limit the maximum term of years that may be cumulatively imposed,
unless the maximum is significantly lower than that authorized in this section.

The proposed aggregate maximum term of not more than "seventy-five centum
of the total of terms that are authorized for each of the offenses", can and will on
occasion be used to justifj' the imposition of a virtually endless cumulation of

sentences.
Adoption of this maximum term is inconsistent with the Code's stated goal of

reducing disparity of sentences, will substantiality reduce the effectiveness of

classifying offenses, and is contrary to the recommendations of all other groups
which have recently considered this question. ^^ Moreover, it will promote the con-
tinued u.se of "overcharging."

For these reasons, we recommend adoption of a provision which both mandates
concurrent sentences in crimes growing out of the same act or omission, and in

other cases creates a rebuttable presumption in favor of concurrent sentences,
making it clear that consecutive sentences are to be imposed only in exceptional
cases. Such provision should be implemented by requiring the court to make de-

tailed findings in any case where a consecutive sentence is ordered.'* The Brown
Cfjmmission's provisions on joint sentencing have been approved by the Judicial

Council, and would be a good model for this section. '5

An equally valid approach is taken in S. 1400 §2303, where the Code both creates

a statutory presumption against consecutive sentences, and more tightly restricts

the maximum term which may be imposed pursuant to a joint sentence. It is as

follows

:

" § S303. Concurrent and Consecutive Terms of Imprisonment

"(a) Imposition of Multiple Sentences of Imprisonment.—When multiple
sentences of imprisonment are imposed on a person at the same time, or when a

12 Section 22, Model Sentencing Act. New York has also adopted this approach: See e.o. NY Rev. Pen.
Law § 70.25(2) which forbids consecutive sentences for "two or more offenses committed through a single act

or omission, or through an act or omission which in itself constituted one of the offenses and also was a
material clement of the other . .

."

1= The American Bar Association Report, the Model Penal Code, and the Brown Commission, have
concluded that the use of comulative punishment nmst be Umited, except in those cases where the second
offense is an escape, or a crime committed while the offender is in prison. See ABA Report, iupra at 171-81.

'• This requirement would go beyond that of 1-4 Al in that it mandates findings which must conform to the
retiuirements of the section on joint sentences.

13 See §3204, Conemreut and Consecutive Terms of Im.prisonment.
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torm of imprisonment as imposed on a person who is alreadj^ subject to an undis-

charged term of imprisonment, the sentences run concurrently unless the court

orders that the sentences are to run consecutively if having regard to the nature

and circumstances of the offense and the history and characteristics of the de-

fendant, it is of the opinion that such a term is warranted. Multiple sentences

ordered to run consecutively shall be treated as a single, aggregate term
of imprisonment.

"(b) Aggregate Limit Where a Felony Is Involved. The aggregate maximum
and minimum terms of imprisonment to whicli a defendant may be sentenced ma}'

not exceed such terms as are authorized l\v section 2o01 for a felony one grade

higher than the most serious felony for which he was found guilty.

"(c) Aggregate Limit for Misdemeanors and Infractions—The aggregate maxi-

mxmi term of imprisonment to which a defendant may be sentenced, when found

guilty only of misdemeanors or infractions, may not exceed one jear, except

that "a defendant found guilty of two or more Class A misdemeanors may be

sentenced to an aggregate maximum term of imprisonment not exceeding that

authorized b.y section 2301 for a Class E felony."

However, "S. 1400 also exhibits the same failings as 1-4-A-5 in that it fails to

distinguish between separate crimes growing out of the same act or omission,

and those crimes growing out of unrelated acts, and .-hould be amended as dis-

cussed supra.
We would also recommend that this section be retitled "Concurrent and

Consecutive Sentences" since the present heading of "Joint Sentences" is am-
biguous and inappropriate.'^

Subchapter B—Imprisonment

1-4b1 sentence of imprisonment

The maximum sentence lengths proposed in S. 1 and S. 1400 are longer than those

proposed in any other recent penal code revision, model legislation or sentencing

studies, and are contrary to the reports and recommendations of all major tasiv

force studies of sentencing and corrections.' Because of the importance of these

studies, and the consistency of their findings and conclusions, it is our recom-
mendation that Congress adopt their proposals as to the maximum length of

sentences. These reports wtre commissioned by the Congress to aid in the reform

of the federal criminal law. Their findings are designed to promote that reform

and should be implemented.
Accordingly, v/e recommend that the maximum term of imprisonment au-

thorized for any felony offenses—except violent crimes—be five j'ears.

This position was most recently taken bj- the National Advisory Commission
on Criminal Justice Standards and Goals.
The Commission concluded that no prison sentence should exceed five years,

unless the offender is a murderer, professional criminal, or persistent dangerous
offender. The Commission further specifically recommended that courts impose
prison sentences only as a last resort—and only after considering aU other avail-

able alternatives.

2

The ABA Report on Sentencing Alternatives and Procedures has also concluded
that:
"The authorized sentence for most felonies should be in the five year range

Such a sentence is adequate for the vast majority of offenders who will be processed

through the system." ^

Apart from the fact that sentences as long as those proposed in S. 1 and S. 1400

serve no known rehabilitative goal, they provide an open invitation for the unequal
treatment of similarly situated offenders. The possible range of sentence [e.g.

0-20 years for Class A felony) is so great that v.ithout providing any criteria for

locating an offender within a particular range, each judge AviU do so on his own,
and the results will be just as inconsistent and indefensibly disparate as under the

present S3'stem.

'6 And a very poor pun, whether intended or not.
1 See. for eximiple, Orogon Rev. Crim. Code § 71 (propored fmnl draft, 1970); the Model Sentencing Act,

§ 8, which authorizes imposition of a 10-year sentence only for 7 siieciOed "atrocious"crimes; ABA Sentenc-

ing Alternatives and Procedures: Task Force Reiiort: Corrections, supra. Chapter 5.

2 National Advisory Commission on Criminal .Justice Standards and Coals, Ta.sk Force Report Correc-

tions (1073). The Tsu^k Force, headed by the Hon. Joe Fraz.ier lirown and funded by a $2.3 million grant

from the Law Enforcement Assistance Administration published its lindings last year. This Repoit is

hereinafter referred to as The Task Force Report Corrections.
3 ABA Report, Comment at 61 (1963).
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.Statistics evaluating the length of -sentences served show that there are enormous
disparities between the length of the maximum term authorized by Congress,
the length of the sentence actually imposed by the court, and the amount of time
served by the offender. Recent studies demonstrate that the average sentence
imposed for crimes with an authorized maximum term of 20-25 years (e.g. bank
rtibberjr, both armed and unarmed, and armed postal robbery) is 10 j'cars and 7.8
months. The average sentence served is approximately half of that, or four years
and 8.9 months.^ These figures graphically demonstrate that the people who are
administering tiic federal system have found that only one-fourth of the maximum
authorized term is actually nci'ded or used even in the most serious cases.

High authorized maxima have the further negative etfect of inhibiting objecti\e
consideration of the offender before the court. Although reflecting justifiable
legislative concern with the worst offender, they have the inevitable psychological
tendency of driving sentences up in all case:^, and farther impede a rational
approach to sentencing.
The American Bar Association and the Model Penal Code both advocate that

l^roijation or some other nonincapacitative sentence should presumptively be
imposed in every case unless the court iinds specific affirmative reason why the
offi^^nder should be committed.

^

The Brown Commission takes the same position.

^

We urge the adoption of legislation estabUshing the rebuttable presumption
that : "the court shall deal v.ith a person who has been convicted of a crime without
imposing a sentence of imprisonment unless the court finds [according to certain
specified criteria] that imprisonment is necessary for the protection of the
public. . .

." '

Grouping of offenses

Grouping of offenses according to their relative seriousness is a method of reduc-
ing the disparities caused by our present penalty structure, since grouping would
provide uniform punishment for offenses of the same or similar nature.* Con-
comittantlj", grouping increases the consistency of the sentences imposed, and
provides guidelines for new legislation. ^ Because of these potential benefits, it is

rect)mmended that the code adopt a system of grading; however, it is not recom-
mended that the sj^stem be five-tiered as proposed in both S. 1 and S. 1400. Such
discrete categorization o\'eremphasizes the nature of the criminal act. making it

the ke.y factor in determining the length of sentence. New York recentl}' adopted
legislation creating five separate classes of felony offenses, with fi\-e degrees of
punishment as proposed in B(2)."'

This system was specifically chosen in order to punish the cffense, rather than
the offender:
"The approach of the sentencing structure is to rely upon the gravity of the

offense as the legal criterion for the length and nature of the authorized
sentence." ''

The proposed federal sj'stem exhibits the same reliance on the offense as the
determinant of punishment. A.new federal code should not take this approach,
since a more modern and progressive system would focus essentially on the
offender, regarding the nature of the criminal act as but one factor to be considered
in determining the penalt}'. Such an approach would require fewer categories
for sentencing purposes.
The Model Sentencing Act, which emphasizes consideration of the individual,

creates onl^- two categories of felony offense. The Model Penal Code adopts three
categories, thus compromising between concern with the seriousness of the
offense, and the needs of the offender. '-

We suggest the adoption of a grading sj'stem of three or less categories, pat-
terned after that of the Model Penal Code. This would permit the punishment to

lie more reflective of each defendant's individual situation and better implement
the other sentencing provisions of this code.

* See fcenwally Federal Bureau of Prisons Statistical Tables, Fiscal year, 1085.

5 See Model Penal Code § 7.01. ABA Report, supra, at 63-37. Brown Commission, supra, Workiat: Papers
Vol. 11, pp. 1267-1270.

6 5 3101(2).
• Model Penal Code § 7.01.
- See ABA Report. SenienrAng AUernativi's and Procedures p. 21(a) (App;x)ved Draft. 19S8), Commentary

at 52; Model Pemal Code § 6.01, (Otficial Draft, 1962) Model Sentencing Act, § 7.9, (1963) Pres. Commission,
CiiallcnKe of Crime p. 112.

' See Comment, Classification and Degrees of Offenses—Xn Approach to Modernity 57 Ky L.J. 491 (1969).
10 See NY Pea. La-v § 55.05; 70,00 (.MjK'uaey, 1937).
11 Commission Stat! Notes, NY Pen. Law Art 70.
1- Reducing the number of categories is believed to provide greater flexibility in sentencing, and best

serve the I'anction of reducing crime. See note, S?n'.encinj, 13 UCL.V L. Riv 526, at 457 (1972).
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l-4Bl(c) MINIMUM TERM

We approve the elimination of anj' minimum term requirement as provided
herein. '3

At the present time, all offenders must serve a minimum term of one-third of

the sentence imposed before they become eligible for parole. This minimum term
is suspended onlv if the court affirmativelv orders sentence imposed pursuant to

18 U.S.C. § 4208(a)(2), which allows review of the offender at any time.
However, as drafted, Bl(c), this will not shorten the time served prior to

parole revicAv unless it is accompanied by a provision which fixes the time at
which the offender must initially be considered for release. This time period
should be the same as that specified in Chapter 12F(;i), Parole Eligibility. For this

reason, our recommendations as to eligibility are set forth pursuant to that
section.

Assuming arguendo that a discretionary minimum term requirement is re-

tained for the court to use in certain limited instances, this paragraph is too
broad to adequately protect the offender.

It permits imposition of a mininuim term when the court "having due regard
to the nature and circumstances of the offense, and the history, character and
condition of the offender, is of the opinion that s\ich a term is required becaust*

of exceptional features such as those which warrant imjtosition of a term in the
upper range." However, it includes no standards by which this determination
shall be made.

Although it ma,v l)e true that in certain cases imposition of a minimum term
is thought necessary to assuage community fear of the early release of dangerous
offenders, the imposition of any minimum term should not be permitted unless
it is justified by findings made by the court at the time of sentencing. Additionally,
no minimum term should be authorized in the absence of a 90-day study and
presentence investigation.'''

1-4B2—UPPER-RANGE IMPRISONMENT FOR DANGEROUS SPECIAL OFFENDERS

Separately classifying "dangerous special offenders" has been severly criticized,

and is, at best, a dubious process.'^

However, assuming arguendo that such classification is approved, there is no
reason and no justification for its adoption unless the term of lower-range sen-
tences is sharply reduced—so that there is a demonstrable need for legislation

providing metre severe penalties for the dangerous offender.
Assuming inter alia that this will be the case, Ave disapprove of this section a?

wrilien for the following reasons

:

1. The definition of "dangerous" set forth in subsection (b)(1) permits the
court to find that an offender is dangerous "if a period of confinement longer than
that otherwise pro\ided is required for protection of the jjublic."

No standards or criteria are provided for making this determination. Without
such standards, any judicial attempt to applj' this definition will be nothing more
than an exercise in tautology.
Any code v\ith extended term ijunishment must ccmtain strictly drawn guide-

lines for determining dangerousness. Adoption of extended sentences without
these guidelines would be irresponsible in the extreme. At a minimum, the guide-
lines should include the statutory requirements that the crime for which the
offender is being sentenced is a serious felony which endangered the life or safety
of another. It should additionally be required that an independent diagnostic
analysis j)repared prior to sentencing show, [beyond a reasonable doubt] that the
offender possesses a propensity for violet crime. '^ Perhaps the best model for this

legislation is the proposed Oregon Criminal Code which provides that the act
for which the offender is having his term extended must i)e either a .serious felony
(Class A), or one in which the actor seriously endangered the life or safety of

another. In the latter case, the (jft'ender must have been previously convicted of a
felony. In either instance, there nmst be a finding based on a 90-day evaluative
study, that the offender is suffering from a severe personality disorder and di^-

" Tlie I'ffofts of this provision will be discussed as part of the Comment to Subchapter F— Parole; infra.
" See § 3'J()1, Brown (.ommission Code.
'« S. ITalleek, Psychiatry ami thi Dilnmnas nf Crimi, 313 (1967); Miirrah, "The l>angerou'! Offender Under

the Model Seriteneing Aet",3:2 Fed. I'roli.S. 7 (June IdGs); Report of the Association of the Bar of New York.
'« See, e.g. Ore. Rev. Crim. Code §85 (l!i70). Model Penal Code §7.03(1)(2) Official Draft, 1902.
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plays a propensity towards criminal activity. This approach thus concentrates
upon those factors which indicate that in the past the offender has been a dangerous
person, and that he is likely to continue as such.'^

2. The categories in which the designation "special offender" may be made
unjustifiably extend existing law to cases where no need for any such extension
has been shown as follow"s:

(2)(i) extends the designation "dangerous special offender" to cases where
the defendant has two prior felony convictions, and has been imprisoned pur-
suant to any one of those convictions—without placing any limit on the tinie

during which those convictions must have occurred.
Present law, 18 U.S.C. § 3575, does include such a limitation, requiring that

the most recent conviction have occurred within the past five years. Section 3202
of the Brown Commission Code, also includes such a time limit. At a bare
minimum, S. 1 should contain the existing stipulation that less than five years
have elapsed between the last felony conviction and/or the defendant's release

on parole, or otherwise from confinement.
(2)(ii) provides that where the felony is committed as "part of a pattern of

criminal conduct, in which the offender manifested special skill or expertise,"

the designation maj^ be made. Special skill is defined a-^ including "unusual
knowledge" and/or "manual di'xterity." This definition is far too broad and should
be stricken from the code. If enacted, it would permit use of the designation in

any case where any offense was accomplished by a planned scheme regardless

of the relative seriousness of the offense itself.

(2) (iii) extends existing law to include the offender who has an "al^normal
mental condition," which manifests itself in "aggressive conduct".

This is one of the most primitive paragraphs in the code and has the most
potential for misuse. There is absolutely no scientific support for even suggesting
that aggression is the product of an "abnormal" mental condition. Of course,

there is a significant correlation between mental illness and certain aberrant
conduct, including aggressive behavior. However, this conclusion is not support
for the position advanced in this paragraph.
The invalidity of the categorization proposed makes the administration of

this section impossible, since there is no criteria which exists to determine when
aggression may be the product of an abnormal mental condition—and when
it is merely anti-social behavior or the result^ of an anti-social personality, or
marginal adjustment to society.

Incarceration is not a solution to the problein of the mentally ill or insane
offender, and should not be treated as a solution by this code.

(2)(iv) authorizes imposition of an extended term in any case where the
offender "used a firearm or other destructive device" while committing or
running away from the offense.

The Code already authorizes higher punishment for those offenses committed
with a gun by placing them in the highest category of offense (Class A). It is

unnecessary to extend the designation to provide an additional upper-range
term for these offenses. Unless the maximum lower-range terms are reduced, it

defeats the purpose of placing gun offenses in the highest category to also

separately designate them special offender offenses.

(2)(v) is a restatement of 18 U.S.C. §3575 and authorizes special treatment
when the felony was committed in furtherance of a conspiracy involving three
or more persons, and the defendant had a controlling role. However, it mis-
applies § 3575 by making it applicable to conspiracies in general, since § 3575
was enacted as part of the Omnibus Crime Control Act of 1970, with the express
purpose of controlling organized crime cases which ordinary criminal legislation

did not reach. Its inclusion in the new code reflects continued and justifiaVjle

legislative concern with eliminating racketeering, gambling, and other illegal

activities which cross state lines, but its wording is not sufficiently specific to
prevent its being applied to almost any criminal conspiracy case. It should be
narrowed so that it is directed only towards so-called "organized crime" cases.

and does not become a statute of general application.
An alternative to limiting subsection (2) (b) (v) in this waj' would be to provide

a narrowly defined offense for organized crime conduct, graded at the Class A

1' Commera: Sentencing, 19 UCLA L. Rev. 526, at 544 (1972).
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or B felony level, according to the number of persons involved in the criminal
enterpri'^c. This Vv'ould be an alternative method for attempting to punish leaders
of organized crime and would not require the extension of the special offender
category to include them.

Subsection (c) states that "in support of findings under subsection (V^)(2)(ii)

it may be shown that the ofTendor has had in his own name or under his own control
income or ])ro])erty not explained as derived from a source other than criminal
conduct." Initially, it should be noted that there is no provision requiring that
any "findings" be made, or establishing any procedure for making such findings.
Secondly, as worded, this paragraph may conflict with the requirements of the
Fifth Amendment, since the defendant who does not testify- about the circum-
stances of the offense alleged may not be required to explain the source of property
imder his control.

Due process requiremenls

Certain due process requirements must be met V^efore the operation of this

statute is constitutional. These requirements are not referred to in or l)y this

section. However, they are established bj" Title II, Proposed Federal Rules of

Criminal Procedure 32.2—Sentencing Dangerous Special Offenders. It is al)surd
not U) have the notice provisions as well as all of the operating procedures stated
within this section itself. There is no reason for proposing them as a federal rule,

or for separating them from that part of the code to which they ajiply.'* We there-
fore urge their removal from Title II and inclusion within this section.

1-4B3 DURATION OF IMPRISONMENT

Part (a) Restates 18 U.S.C. §3.J68, and provides that the offender begins serving
his sentence on the date he is received at the institution where sentence is to be
served.

Part (b), Credits, makes several changes in existing law:
(1) gives credit for all time spent in custody pursuant to the offense for which

sentence was imposed.
(2) is an addition to present law, and gives credit to a defendant who is first

arrested on one charge, and later prosecuted for another—which was committed
l)efore his arrest.'^

(3) deletes Chapter 309 of Title 18—Good Time Allowances—and thus elimi-
nates giving credit for good behavior while in prison. We approve this change.

Theoretically, the Code's abolition of anj^ minimum term requirement, and
provision for relatively immediate parol eligibility makes credits for good time
inmecessary.

However, Vihether or not these provisions eliminate the need for an additional
system calculated to reduce time spent in prison, elimination of credit for good time
will remove the problems presently caused by the institution's arbitrary used of

its power. Because stripping an inmate of his credits is not required to be explained
or justified to either the inmate or anyone else, it has continually been a source
of much institutional friction.-"

(4) gives credit for one-half of the time spent on probation or conditional dis-

charge to the offender who has his conditional release revoked. We endorse this

concept; under present law no such credit is given. Plowever, we believe that full

credit should be given, as recommended by the Brown Commission. -• (The above
endorsement is made on assumption that the "conditional release" is intended
to include rel«ise on parole.)

SUBCHAPTKR C—FiNKS
t

1-4C1 FINRS

Paragraph (a)-^—Authorized Fines— is imobjectionable to the extent that it

establishes a maximum fine for each class of offense, and requires that the amount
of any fine imposed be determined by the offender's ability to pay. .<i t;

'* They are innUidod within the provisions for an upp9rrange sentencing in V)Oth Section 3302. Brown
Commission Code and, as noted, under IS T'.S.r. §357.").

" New York at the present time has such legislation. A virtually identical provision is also recommended
by the Brown Commission; §320i.
" Prown Commission, supra, Workius: Papers, Vol. IT, pp. 1200-1300.
-'' §3403(3) (a).
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However, thvre appears to be little useful purpose served by adopting a legis-

lativeh" fixed mandator}- minimuni dailj' term (10 days) for the payment of such
line. This provision is at odds with' the broad discretionary power over sentenscing
given TO the court elsewhere in this code,' and it maj^ result in situations where a
nominal \me, such as $50, must be collected in $5.00 iimtallments for 10 days

—

potenLially causing undue inconvenience and expense to both the court and the
otfender.2 "Where the court imjioses a stiff fine in order to make the offender an
example to others in his class, this provision calling for payment in at least 10
smaller amounts will diminish the public impact of the sanction.

Because of the foregoing, this section should be modified to eliminate the mini-
mum dail}' term and to give the court the discretion to order paj'ments made for

any period up to the maximum specified above. If the dollar amounts set bj' this

chapter are coniputed to their maximum amount, this section would read as
follows:

Except as otherwise provided, the court, having regard to the nature and
circumstances f>f the offense and the financial abilit}- of the offender may sentence
an offender to pav a maximum line not to exceed:

(1) $1,095,000 for a Class A or Class B felonv;

(2) $547,500 for a Class C or a Cla.ss D felonv;

(3) $109,500 for a Class E felony; or

(4) $54,750 for a misdemeanor or a violation.

Such fine may be paid in a lump sum, on a daily basis for not more than 1,095
days, or in such other increments as the court snail direct.

Because of the substantial size of the maximum fines when computed and viewed
in this way, consideration should be given to limitation^, particularly with respect
lo misdemeanors and violations. With these k-sser offenses, the maximum fine

should be $1,000, so that they will not exceed the jurisdictional limitations im-
posed on U.S. Magistrates hy existing law.

As to the maximum for felonies, we see no oljjection in making them vcr}- high,

since their imposition is dependent upon the offender's financial situation, and
the circumstances of his offense.

Paragraph (b) sets forth an alternative fine vvhich provides that when an
offender has been convicted of sax offense through which he derived pecuniary
Ijenefit or caused personal injury, or damage, or loss, he may be sentenced to pay
a fine which is as much as two times greater than the benefit to him or loss to
others caused by his acts.

Paragraph (c) sets limits on the court's authority to impose fines by requiring
the court to consider the offender's ability to pay, the burden on the offender, and
the primarv need for restitution to the victim. It should be approved as written.

§§2201-2202 of S1400 are similar in most ways to 1-4C1, although S. 1400 .sets

out smaller maximum fines and, as recommended, permit.; the court to pro\"ide

for payments over a specified period of time or in specified installmenis. Unlike
1-4C1 it fails to establish a maximum period for payment. In that respect, S. I's

three-year maximum term appeal's desirable.

Fines for Oryanizalioii.—Since fines are presently one of the few sanctions
available against corporations, consideration might be given to a special higher
level of maximum fines authorized for corporations. However, because of the
extremely high dollar limits set forth in this chapter it would appear that a
sejjarate maximum for corporations is unnecessary.

Special Sanclioiis for Organizations.—-Special organizational sanctions are
provided for in S. I's Section 1-4A1(7), as well as in S. 1400. They would be a new
feature in federal criminal law.

Since it's impossible to jail a corporation, and fines may he absorbed as a cost of

business, adverse publicity in appropriate cases could prove to be the most feared
consequence of conviction to a corporation. The new section is therefore welcome.

Of first importance is requiring notice by the defendant organization upon
conviction to those ostensibly harmed by its misconduct, so that those persons or
organizations may determine whether or not to seek redress for whatever
damage was done to them by the defendant organization. We differ with 1-4A1(7)
in that we believe this notice should be mandatorv.

1 See Chapter 4, §l-4Al
2 Some examples of hardship to the offender would inoliide ref)uiring him to travel to tho cour1 house each

day, even though he may be ill or live either in a remote portion of the District, or outside of its boundarit s.

An example of hardship to the victim would include the situation in which the victim is relying on the money
to pay medical or oth.er expenses and needs a lump-sum payment from the offender in order to do so.
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General disclosure of the conviction, both to customers and clients of the
convicted organization, should also be available as a sanction to be applied on a
discretionary basis. Disclosure will alert the general public to the misconduct of
the organization and permits it to decide precisely what, if any, future relation-
ship it will have with the^^onvicted organization. Since an organization's success
or failure is built in large measure on gf)od will, the advance knowledge that
evidence of misconduct may be widely disclosed is an important deterrent to
organizational misconduct.'
We therefore support the following addition to the Code: "When an organi-

zation is convicted of an offense, the court shall require the organization to give
notice of its conviction to the persons or class ostensibl.y harmed by the oflfense,

and may require notice to the class or classes of the persons or sector of the public
affected by the conviction l^y advertising in designated areas, or through designated
media, or by other appropriate means."

1-4C2 RESPONSE TO NONPAYMENT OF FINE

Paragraph (a)—Response to Default—provides that when an ofTender sentenced
to pay a fine defaults, the court may require the offender to show cause why he
should not be imprisoned for non-payment. Paragraph (b) sets forth the defenses
available to a defaulting offender and the maximum length of imprisonment to
which he may be sentenced.

This provision is similar in many ways to S. 1400, § 2204, and to the Brown
Commission § 3304. It is in marked variance to present federal law.^

Basically all three proposed codes provide a defense to an offender who shows
that his default was not attributable to either an intentional refusal to obey the
sentence of the court, or a failure to make a good faith effort to obtain the necessary
funds for payment.

While finding these proposals superior to current law and agreeing with their

basic thrust, some modifications are needed:
Paragraph (a)—The show cause order should be issued only after the court

makes findings as to the sufficiency of the government's evidence. Therefore,
licfore the show cause order may issue, the court should have before it information
sufficient to establish V)y a preponderance of the evidence that the default was
intentional or was attributable to a failure to make a good faith effort to obtain
the necessary funds for payment. (See Brown Commission, Section 3304 and
S. 1400, §2204).
The purpose of such a prevision is to insure that the Court causes some pre-

liminary inquiry to be conducted before a show cause order issues against the
defendant.
The sentence which provides that the Court may issue a warrant of arrest or

n summons for his appearance should also be modified since it spells out no condi-
tions when an arrest warrant should issue. Since the defendent is presumptively
innocent of culpable default vmtil the court finds otherwise in a judicial proceeding,
the section should provide as follows: "A summons for his appearance should
issue in all cases, except where the court finds that a summons will not adequately
assure the presence of the defendant. In such a case the court maj- issue a war-
rant of arrest, directing the U.S. Marshal or the officers making the arrest to
})ring the defendant to the Court without unnecessary delay, at which time the
Court shall establish conditions of release pending hearing consistent with the
Bail Reform Act, 18 U.S.C. § 3146.
Paragraph (b)—Imprisonment—S. 1 is different from S. 1400 in two respects:

(i\) The maximum term for a felony is G months iti S. 1 ; in S. 1400 it is 1 year.

(I)) Discretion is given to the court as to whether the sentence will be consecutive
or concurrent to anj' term of imprisonment alreadj' imposed; 81400 mandates
a consecutive term.
We support S. I's handling of lioth fc otures, consistent with the recommendation

of the Brown Commission, Section 3304. The six month maximum is relatively

the siime as that deemed anpro])riate for contemptuous liehavior in other situations

(see IS U.S.C. § 402), while the power to sentence concurrently is consistent with
the concept that the judge should be afforded wide discretion in sentencing to
injprisonment.

Paragraph (c)—No objection.

s Sco Brown Conimission Workiiig Papers, Vol. 1, napes Ifw-fi, 191-3.
< Sep Working Papers, Brown Commission, supra, Vol. 2, p. 1328.
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Addendum: S. 1400, § 2204ra) contains a provision placing responsibilitj' for

the payment of an organization's fines on those who are authorized to make
disbursements; and "their superiors," and renders them subject to the sanction

applied to a typical defendant. This provision should be added to § 1-4C2.

Subchapter D—Probation

1-4d1 probation and conditional discharge

Pursuant to paragraph (a), a defendant may be placed on probation with super-
vision, or without supervision under specified conditions of release. The maximum
term of probation which may be imposed is five years for either a felony or a mis-

demeanor conviction, and not more than one j'ear for a minor violation. Because a
misdemeanor is a lesser offense, it is recommended that the Code adopt a shorter

maximum term of probation in those cases, limiting the maximum probationary
term to two years, as proposed in S.1400, §2102(a)(2), and recommended by the
Brown Commission, §.3201.

The importance of this section is that for the first time it treats probation as a
form of sentence—not as an event which occurs in lieu of sentencing, as is presently
the case.

(h) lilstablishes standards to be applied by the court in order to determine
v.hether to release an offender on probation.
The purpose of listing the decision-making criteria is to implement the use of

probation as a sentencing tool. This could best be accomplished l>y using this

section to specify the circumstances which would make probation an inappropriate

disposition. This approach is recommended because the success of probationary
sentences indicates that probation should be regarded as the appropriate sentence
in eveiy case, unless affirmative reasons exist to indicate that imprisonment is

necessary.

5

As drafted, the criteria do not implement this approach, nor do they reflect

any recognition that the court should first consider probation as the proper dis-

position. The standards are weighted against release on probation by their wording
and their content. Apart from needing revision on the above ground, they require

modification in order to establish a sufficiently specific standard to be workable.
The first standard listed for the Court to consider is "the need to maintain

respect for law and to reinforce the credibility of the deterrent factor of the law."
While deterrence is a valid function of the sentencing process, this method of

stating that function is not.

In his work on deterrence, Zimring points out that a particular sanction cannot
have a deterrent effect on the public unless the public is made aware that a
particular sanction (a) is prescribed for certain conduct; (b) will be imposed to

inhibit that conduct, and (c) has been imposed in a specific case. Communication
of this latter factor is viewed as the single most important element of deterrence,

since empirical data demonstrates that to have a deterrent effect, a sentence
must be made known at the time it is imposed.^

Because of this, the "deterrent factor" is not operative unless and until the
sentence is brought to the attention of the public. For this reason, there is no
purpose in its inclusion as a criteria for the court to use, unless it is accompanied
by the wiUigness of the federal government to assume responsibility for a massive
media campaign of reporting the sentences imposed by various courts. Absent
this commitment, listing deterrence as a criteria will result in judges imposing
commitment in any case where they would like to see particular conduct (e.g.,

the crime committed) deterred, and cause needless incarceration of offenders
who would not otherwise be imprisoned.
An additional problem is that its inclusion infers that imposition of a term of

imprisonment is regarded as a deterrent, and will have a deterrent effect—even
though all empirical evidence is to the ccntrar.y.

The second standard listed for the court to consider is "the need to protect the
community." This is an undeniably important consideration; however, it is far

too broad a standard to provide any real guidance to court. It should be re-stated,

so that the court presumptively approves probation unless it finds that "an undue
risk exists that the defendant will commit another crime if he is placed on proba-

5 For documentation, see ABA Report, supra. Commentary at 62. 66, 72. 73, 80, 107-108: Working Papers

pp. 130-1268. The ABA Report specifically recommends that every sentence involve the least amount of

incapacitation of the offender as possible.
6 See generally, Zimrin? and Hawkins Deterrence—the Legal Threat in Crime Control, University of Chicago

Press (1073).
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tion," or, that confinement is necessarj' to protect the public from further crimi-
nal activity by the offender.^

The third factor listed is "the need of the ofifender for continuing supervision
and assistance." This is the first criteria to focus directly on the individual before
the court. However, it fails tt) inalie clear that the court must determine whether
that supervision can most effectively be provided in an institution or in the com-
munity.
The fourth standard refers to the "available resources of the Federal probation

service." In its present form, this is vague at best, since it fails to indicate how
those resources or lack of them should affect the sentencing decision.

In sum, the criteria listed in (b) should be replaced by a paragraph setting forth
a ])resimiption in favor of j^robation, as follows:
The Court shall place an offender on proliation, imless it finds that confinement

is necessary to protect the jiublic from further criminal activity by the offender,
and or that his need for treatment and supervision, relating directly to his poten-
tial for further criiuinal conduct, cannot be provided for through available re-
sources in the communit.y.

This standard should then be implemented through the adoption of factor^,
as listed in paragraph (c), and discussed infra.

(c) lists those factors which the court shall consider in determining whethi^r
or not to place a defendant on probation. Inclusion of these factors is new to federal
law. For this reason, it is jjarticularljr important that they imjjlement the proposed
])olicy of more consistent use of ]jrobationary sentences. However, in their present
form they neither reflect the ijremise that probation is presumptively approjjriate,
or effectively aid the court in evaluating the offender's amenability to probation.
If this section is to be included in the Code, it should be revised.

Pursuant to (C) (1), the court is required to determine at the time of sentencing
"whether the offender's release plan, if any, is adequate." If the Code is going to
mandate that the court examine the offender's release jjlan, it is essential that the
Code require that any presentence report prepared by the Probation Office, in-

clude such a "release plan."
Although y. 1 has no section on its chapter on prol^ation requiring the prepara-

tion of presentence reports as part of the sentencing scheme, the court is given the
discretion to order preparation of such a rejjort in Title II, Rule 32(b), Presentence
Investigation. If the Proposed Amendments to the existing Federal Rules of

Criminal Procedure take effect on August 31, 1974 as expected, Proposed Rule 32
will supercede S I's presentence provision. For this reason we offer no comment
on y I's presentence report jjrovi'^ion, but Avould again stress that the Code should
require preparation of a release plan.
Among the other factors listed for consideration are:

(2) Whether the offender's criminal conduct caused or threatened serious harm
to another person or his property;

(3) Whether the offender ])lanned or expected that his criminal conduct would
cause or threaten serious harm

;

(4) Whether the offender acted imdcr strong provocation;
(ij) Whether there v/ere substantial groimds tending to excuse or justify the

offender's criminal conduct, although failing to establish a defense;
(6) Whether the victim of the tiffender's conduct induced or facilitated its

commission;
(7) Whether the offender has compensated or will compensate the victim of his

criminal conduct for the damage or injury sustained;
(8) Whether the offender has a history of prior delinquency or criminal activity,

or has led a law-abiding life for a substantial period of time before the connnission
of the present offense;

(9) Whether the offender's ciiminid conduct was the result of circumstances
unlikely to recur;

(10) Whether the history, character, and attitudes of the offender indicate that
he is unlikely to commit another offense;

(11) Whether the offender is i)articularly likely to respond affirmatively to

])robalion or conditional discharge;
(12) Whether the imprisomnent of the offender would entail excessive hardship

to him or his dei)endenls;
(13) Whether the offender is elderly or in poor health;
(14) Whether the offender abused a position of trust or of public responsibility;

' See §3101, Brown Commission.
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(1.")) Whether the offender coopenited with law enforcement authorities in

bringing other persons to justice;

(16) Whether the offender confe-^^ed or expressed remorse;

(17) Whether the offender sets an example for others because of his position;

(IS) Whether such release would depreciate the seriousness of the offender's

offense or promote disrespect for law; or

(19) Any other factors deemed bj- the court to be related to the criteria in

subsection (b).

We would approve the inclu-sion of factors 2-9 and 12, 13, 14, 17 and 19 as

relevant guidelines for the court. However, we would object to the inclusion of 10,

11, lo, 16, and 18 for the following reasons:

Factor (10), is "whether the history, character and attitude of the offender

indicates that he is unlikely to commit another offense". This is a quality which
is not susceptible of determination, and its inclusion will have no positive effect.*

Additionally, it will operate unfairly a.gainst the offender with a previous record
of conviction (s).

Factor (11), "whether the offender is particularly likelj- to respond affirmatively

to probation" should V^e eliminated. This is not a factor to be evaluated at the

time of sentencing but is rather the ultimate question facing the court, to be
resolved through consideration of the other factor.

(l.o), "whether the offender cooperated with law enforcement authorities in

bringing other persons to justice" should be deleted. It is neither relevant nor
possible in a great number of cases, and will unfairl}' place a burden on the defend-

ant who has been unable to cooperate.

Factor (16), "v\'hether the offender confessed or expressed rem.orse" may
unconstitutionally infringe the offender's Fifth Amendment privilege, and will

detrimentally affect the offender who is appealing conviction after a plea of

"not guilty", by requiring him to discuss the details of the offense with the proba-
tif)n officer and with the court at the time of sentencing.

Factor (IS), whether release would depreciate the seriousness of the offense

or promote disrespect for law is, again, a factor which cannot be evaluated by the

court. As noted supra, the deterrent effect of a sentence is contingent upon its

being made known to the public, .\nother problem with (IS) is that in its present

form it authorizes incarceration if imprisonment would promote respect for law,

regardless if whether or not it v. ould promote the offender's needs.

1-4D2 CONDITIONS OF RELEASE

The first sentence of (a)— General Conditions—which directs the court "in

iis discretion" to impose such conditions "as the court deems reasonable and
appropriate to assist the offender to lead a law abiding life" is approved as written.

However, the second sentence, which provides that "it shall be a condition in each
case that the offender not commit another offense . . ." is disapproved on con-

stitutional grounds, since it may have the effect of violating the offender's rights

under the Fourth and Fifth iimendments.^ To avoid constitutional infirmity,

it should be revised to malce it a condition of probation that the offender not be
convicted of another offense whi'e on probation. This re-wording would not prevent
hi> ])robation being revoked if the conduct which resulted in his arrest violated

any of the other conditions of his probation.

(b) lists those mandatory conditions which must be followed by all persons on
probation, and directs the probationer to report to his j^robation officer as directed,

inform him of any change of residence or job, and permit the probation officer

to visit him. These conditions are appropriate to maintaining the nece-^sary

contact between the probationer and his probation officer. However, condition
(b)(3), requiring that the offender "answer truthfulh^ all reasonable inquiries by
the probation officer," raises significant Fifth Amendment problems. Requiring
the offender to answer any questio^is which the probation officer deems reasonable
will have the effect of forcing the offender to choose between violating his probation
or relinquishing his privilege against self-incrimination.

For example, if, as a condition of probation, the offender is compelled to answer
all questions, he may be forced to provide information which can later be used

s "Research in the area of dangerous offender behavior (other than generalizations from case material)

is practically nonexistent." Halleck, supra, at 313; and there is little asreement on how to predict dangerous-
ne^,s. a Mueller, Non-Punitive Detention: A Comparative Study. 2 Ottawa L. Rev. 42.5 (1968).

' For exampl-'", an offender who eomrnits an offense but is not convicted of such oSenss^ because the evidence
was obtained illecally, should not then be subj.-ct to a probation revocation based on the use of otherwise
inaclriiissible evidence.
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against him in a probation revocation hearing, or other criminal proceeding.
Additionally, this requirement forces the probation officer to assume the role

of law enforcement officer. If the probation officer questions his clients knowing
that they must answer his inquiries, and that he must report their answers, he
may well be required to give them a Miranda-type warning prior to any interview.

There is nothing more likelj' to interfere with the establishment of mutual trust

or confidence than such a requirement. For these reasons, this requirement should
bo eliminated as a mandatory condition of parole.

(c) sets forth those "appropriate conditions" which the court may require an
offender to maintain. Most of them are reasonable guidelines for the court to
consider; however, several of them raise significant problems. Conditions (7)

and fl4) both authorize ordering the defendant to refrain from visiting or living

in "specified" places, or "consorting with specified persons". We recommend
the elimination of these provisions, since restricting the associations of convicted
persons is both undesireable and potentially unconsitutional. Full-time enforce-
ment generates friction between the offender and his probation officer, and ignores

the realities of the defendant's living situation. As the Brown Commission has
pointed out:

"It was decided not to include such a condition in the list offered here for the
reason that it was too vague and uncertain in its meaning (as has been quipped,
it really means in many cases 'don't go back to your friends and family') and
because revocations on such a ground are very rare, at least in Federal practice,

even though it is commonly stated condition."

Because the "appropriate conditions" set forth in the code are very general in

nature there is a strong probability that their inclusion in the code will result in

the court's imposing all (or virtually all) of the discretionary conditions, without
evaluating their applicability on an individual basis.

Precisely because the imposition of such conditions is discretionary, it would
be more consistent with the code's requirement of findings and with its earlier

broad grant of power over sentencing to the trial court to eliminate any list of

conditions and include instead the general direction that:

"The court may require the offender to comply with any condition of release

deemed to be reasonably related to rehal^ilitating the offender and assisting him
to lead a law-abiding life."

If done in this way, the court would be required to particularize the reasons
for the imposition of certain conditions of release. This would both facilitate

appellate review of sentencing and be more consistent with the policy of individ-
ualized sentencing which tliis code reflects.

1-4D4 RESPONSE TO NONCOMPLIANCE WITH CONDITIONS OF RELEASE

This section provides that at any time before the offender is discharged:
(a) "The court may summon the offender to appear before it or may issue a

warrant for his arrest." This sweeping power requires specific limitations; if they
are not provided, it will give courts unchecked pov\-er to harass. The following
limitation appears in order: The summons may issue only if the court has probable
cause to believe the offender has inexcusably failed to comply with a condition of

his release. The authority to issue a warrant should be even more restricted, so
that it is applicable only when there is probable cause to believe the offender has
inexcusably failed to comply with a condition of his release in such a way as to be
a danger to the community, or to himself, and where the court has reason to belic\'e

that the summons will not assure his presence. Upon execution of the warrant,
the offender should be brought before the court without unnecessary delay, at

which time the provisions of the Bail Reform Act shall be made applicable to him.
(b) authorizes the offender's probation officer, "if he has probable cause to

believe that the offender has failed to comply witli a condition of release," or if he
has committed another offense, to make a warrantless arrest of the defendant,
or to authorize any law enforcement officer to do so. This section must be redrafted
for the reasons stated more fuUy in our comments on 3-12-F6. The probation
officer should be removed from his role as law enforcement officer, with powers
so excessive that if used by regular law enforcement personnel they woiild run
counter to the constitution. His present position, (and that envisioned by this

provision) is that of a pseudo-law enforcement officer, and is also contrary to his

primary role as an offender's adviser, consultant, and supervisor. Congress can
clarify this role by eliminating these arrest provisions.

If this section is retained, it should distinguish between those conditions which
are grounds for the warrantless arrest and those which are not. Criteria need to
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be set up so that this provision is triggered only when the defendant's non-
compliance with a condition creates a substantial threat to the community or

the offender's welfare. In any event, the section should limit the officer's power to

those cases which are truly an emergency.
(c) authorizes the court to commit the defendant without bail whenever the

court "has probable cause to believe that the offender has committed another
offense," or learns that the defendant has been held to answer for another offense.

Commitment without bail may continue until the second charge is resolved. The
effect of this section is to punish the defendant for having been arrested or accused
of committing a crime. Its language does violence to the presumption of innocence
applicable in all criminal cases. Additionallj', it ignores the fact that only 35% of

all arrests result in prosecutions. i°

Arbitrary denial of bail is a serious infringement of the defendant's constitu-

tional rights. Under the Eighth Amendment and the Federal Bail Reform Act,

an individual is presumptively entitled to reasonable bail in all cases, and where
the offender has been released on bail froni the court having jurisdiction over the
new offense, it is clear that there has already been a judicial determination that
he poses no threat to the community. Ordering incarceration, regardless nf the
fact that it is contrary to the recommendation of the court of primary jurisdiction,

may also prevent the offender from effectively fighting the new charge lodged
against him, and seriously inhibit his ability to defend himself. In this context,
it may also interfere with his rights under the Sixth Amendment.

Therefore, if the court has prol^able cause to believe that the offender has
committed another offense, and if, after hearing, it appears that he will not
ajjpear as required and that no conditions of release will assure his presence, we
alternatively suggest that the defendant may be held without bail.

This section further provides that the time served awaiting disposition of the
new charge shall be credited as time served for the original offense, "if the offender
is not later convicted of such other offense." While this is unobjectionable, the
offender who has been sentenced to probation derives no benefit from having
"time credited for the original offense", unless his probation is revoked and a
sentence of imprisonment is imposed.

(d) authorizes the court to revoke the defendant's probation nnd order him
committed without bail pending a hearing, if the court is "satisfied that the
offender has inexcusably failed to comply with the conditions of release." No
standards are set for making this finding, i.e., what type of condition violation
requires imprisonment, and no procedures are established for determining what
is an "inexcusable" failure.

As we ha\-e indicated earlier, the rights of an offender in this case should ])e lo
different from those of a defendant facing a new charge. The presumption of
innocence applies, and until a final resolution of factual and legal matters is made,
reasonable conditions of release should remain available if they can adequately
assure the defendant's presence.

(e) authorizes the court to impose any sentence originally available, upon
revocation of probation. This section does not change existing law in cases where
the court has suspended imi^osition of sentence, but will eliminate the situation
presently created by suspending execution of sentence and placing the defendant
on probation. This section is particularly important because it provides official

recognition of the fact that it is not beneficial for the court to decide at time oc

sentencing what action will be taken sometime in the future if the defendant
violates his C(mditions of release.

Probation administration

Although probation had its beginnings as an appendage to the local courts, in
some 30 states adult probation services are not administered at the state level in

conjunction with the administration of parole services. Fourteen states retained
local administrations (13 by the courts), while in the remaining states probation
services are administered on a statewide level, but through a separate board or
agency.'!

Because of the identity of interests of probation and correctional personnel,
and with the overlap in their responsibiUties, consideration should be given in
the Code towards taking probation personnel out of the Court's administrative
jurisdiction and placing it within the Bureau of Prisons (Corrections). This could
be done by amending 3-12-B3.

10 A revocation under these circumstances leads to the execution of the sentence originally imposed, or to a
lesser sentence. Such a result is no longer possible under the code, since probation is itself a sentence rather
than an intermediate event which occurs instead of sentence.

11 ABA Standards Relating to Probation, Section 6.1, Commentary, p. 75, 76 (1970).
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Subchapter E—Sentenck of Death

1-4e1 sentence of death

(a) Authorizes impo-^ition of the death penalty where the offender has been
convicted of murder or treusoti.

(b) Sets forth standards for determining whether or not the death penalty is

to ht' imposed, pursuant to § 4E1 (a)

.

1-4E-2—SEPARATE PROCEEDING TO DETERMINE SENTENCE OF DEATH

Pursuant to this section, the court is required to conduct a separate proceeding
to determine whether or not the person convicted of murder or treason shall be
sentenced to death or to life imprisonmnent.

We oppose authorizing imposition of the death penaltv in anv case. cf. Furman
V. Georgia, 408 U.S. 238 (1972).

CHAPTER 11

Subchapter D—Sentencing

3-llDl sentencing RECOMMENDATION OF THE ATTORNEY FOR THE GOVERNMENT

This section makes it mandatory for the government attorney to make a rec-

ommendation as to sentence in all cases. Since evaluation of the offender will

already have been prepared 1>3' the probation office and will include input from
the government, inclusion of this recommendation will serve no informational
function and will make sentencing just one more adversary encounter between the
defendant ajid the executive branch. As each U.S. Attorney's Orhce develops its

own policy as to what modes of punishment are appropriate for certain categories

of offense, disparity will further increase.

Any rec(uirement of a sentencing recommendation l)y the government shoiild

th'^refore be made optional, and should he limited to those cases in which the
prosecutor has been the government's primary attorney of record, and is thus
personally familiar with the offender and the nature of his offense.' If this limita-

tion is not im|30sed, the present form of this section will permit individual pros-

ecutors to exercise bias regarding imprisonment for certain categories of offense,

and will inhibit individualized consideration of the offender. It may also allow the
exercise of personal antagonism against a defendant. These dangers will not be
'liminated by the requirement that the Assistant U.S. Attorney give reasons for

his recommended sentence.
CHAPTER 11

Subchapter E—Appellate Procedure

appellate review of sentences 3-11e3

The Brown Commission in a proposed amendment to 28 U.S.C Sec. 1201 pro-
posed that there be appellate review in criminal cases, such review to include the
power to review the sentence and to modify it or set it aside if the sentence were
found to be excessive. The Brown Commission specifies neither the extent nor the
form of the review. Under S. 1, appellate review is approved only with respect
to sentences for dangerous offenders, l^ut present iiifrequent use of this section

(18 U.S.C. 3576) makes this merely a restatement of existing law, and does not
appreciably extend review. S. 1400 does not recognize the concept of appellate
review at all.

Last year, Senator Hruska and others introduced S. 716 which was referred to

this Subcommittee. Under this bill, a defendant who had received a sentence of

imprisonment or death was permitted to file an appeal following sentence, after

the revocation or modification of an order suspending imposition or execution of

sentence, or after resentence. Ajipeals by the government to increase a sentence
were not provided for.

During the same period, January, 1973, the Committee on Rules of Practice
and Procedure of the United States Judicial Conference proposed modification of

' This reconiiupnrlation is made in ''ecoRnition of the fact that in many of the larB:er districts, it is the
praclice of the United States Attorney's Oifioe lo assign assistants to liandle all proceedings in a particular
eourt on a sriyen day, regardless of \vhoth<>'- tlinl ;Hsislanf ha? Lcmi :itton.''y of re.'ord in any <>;" the e;ifes

calendared for that day.
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Rule 35 of the Federal Rules of Criminal Procedure. This entailed the establish-
ment of a "Sentence Review Panel" composed of three district court judges as-
signed to review motions to modify or to reduct "excessive sentences." Again,
power was limited to reduction of excessive sentences. Review was to be limited to
sentences which "may result in imprisonment for two (2) years or more."
The need for review of criminal sentences is manifestly clear, and the issue at

hand is what form this review should take. With some minor reservations, we
strongly urge that the Committee engraft into S. 1 an appellate sentencing review
framework such as that embodied in S. 716.

(1) The Coiu-t of Appeals, not a panel of the District Court, should be the re-
viewing panel.

Since they handle a heavy sentencing volume and deal with defendants on a
first-hand basis, trial judges often feel that they are best suited to handle review.
However the detached neutrality of the court of appeals will best serve the ultimate
ends of sentence review. For despite the best of intentions, proximity and mutual
interest make it more difficult for a district court judge to fairly review and if

necessary reverse the sentencing of a fellow district court judge.
Furthermore, as Professor Livingston Hall pointed out in his testimony before

the Subcommittee on March 9, 1973, one of the objectives of sentence review is to
"promote the development and application of criteria for sentencing which are
both rational and just." This objective requires written opinions in those cases
which could contribute substantially to the goals of sentence review. Such a
jurisprudence can best be established on a circuit court level.

(2) Appellate Review should deal only with the modification and reduction of

excessive sentences; it should not provide the government with an opportunity to
apply to increase a sentence.

The Advisory Committee notes relating to Proposed Rule 35 from the Com-
mittee on Rules on Practice Procedure (1973) give many of the reasons which
oppose allowing the prosecution to apply for sentence increase.

(1) There seems to be no inherent relationship between those defendants who
deserve an increase and those who are likely to make an appeal. Compare Van
Alstyne, In Gideon's Wake: Harsher Penalties and the "Successful" Criminal
AppoUant, 74 Yale L.J. 606, 621-622 (1965).

(2) The stigma of unfairness may attach to the review system, outweighing
the value gained in the few cases in which an increased sentence is justified. See
Report of the Interdepartmental Committee on the Court of Criminal Appeal,
Meador Report, Appendix C, p. 142, ABA Standards Relating to Appellate
Review of Sentences (Approved Draft, 1968).

(3) The power to increase sentence upon appeal by defendant might frustrate
the objective of rehabilitation.

(4) The sixty years of experience in England with the power to increase sentences
led to the conclusion that it does not serve a needed function. See Meador Report,
Appendix C, pp. 144 and 157 of ABA Standards Relating to Appellate Review of

Sentences (Approved Draft, 1968).

(5) There is some question as to whether such a provision would be constitu-
tional. See Kohlfuss v. Warden, 149 Conn. 692, 183 A. 2d 626, cert, denied, 371
U.S. 928 (1962); and Hicks v. Commonwealth, 345 Mass. 89, 185 N.E. 2d 739
(1962), cert, denied, 374 U.S. 839 (1963), where the constitutionality of two state
review statutes was questioned and yet the statutes withstood the attack. But
compare United States ex rel. Hetenyi v. Wilkins, 348 F. 2d 844, 859-860 (2d Cir.

1965) cert, denied, 383 U.S. 913 (1966); People v. Henderson, 60 Cal. 2d 482,
35 Cal Reptr. 77, 386 P. 2d 677 (1963). Also see Appellate Review of Sentences,
Hearings on S 2722 Before the Subcommittee on the Judiciary, 89th Cong., 2d
Sess. 106 (1966) (statement of Professor George).
To allow the government to seek an increase of sentence also raises the spectre of

"appeal bargaining", i.e., the situation in which the defendant may have what he
believes to be sound appellate issues but may be prevented from exercising his

constitutional right by the direct or indirect threat of government appeal. WTiile
this might be a desirable method for decreasing the number of criminal appeals, it

has dangerous ramifications. A prosecutor intent upon maintaining convictions,
and a judiciary concerned with rapid turnover and the lessening of the number of
cases flooding its dockets, could act vindictively by increasing sentences as a
warning to defendants that they should file appeals with extreme caution.

(6) As long as appellate review of sentences is limited to excessive sentences
and jurisprudence establishes general criteria as to what is excessive, there seems
to be no reason to fear overburdening the appellate courts.

46-^37—75 11
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The spectre of a flood of litigation ascending to the Court of Appeals upon
approval of an appellate review scheme has led some commentators and legislators

to look for ways of limiting the deluge.

The proposed modification of Rule 35 mentioned heretofore carried a limitation

to sentences of two years or more.
A one year minimum has been set elsewhere. See e.g., Conn. Gen. State Arr.

Section S 1-195 (Supp. 1965); 10 U.S.C. 866(b) (1964) United States Military
Court.

S. 716 carries no limits on the length of terms of incarceration to be covered.
We basically concur with this approach; if after a sufficient period of experimenta-
tion it is determined that appeals engendered under this scheme are needlessly

bogging down the performance of the appellate court in other matters, considera-

tion could then be given to amending the section to provide such limitations.

There are some other limits which can be implemented, without any adverse
impact on the defendant or the government:

Sentencing appeals should be made available onh^ in the event of an order of

incarceration. As a result, no right to appeal should apply in the case where a
term of years has been suspended and the defendant placed on probation, until

such time as probation is revolted and the defendant ordered to jail to serve the
term.

Ai:^other suggested limitation on the unnecessary appeal would be the require-

ment that, prior to filing the appeal, the defendant must apply at least once to

the sentencing Court for modification or reduction in sentence under Rule 35 of

the Federal Rules of Criminal Procedure.
We therefore support the general policy expressed in S. 716 with these limitations

and modifications in mind and urge that it be engrafted into S. 1.

CHAPTER 12—CORRECTIONS

I. GENERAL COMMENT AND EVALUATION

"The failure of major institutions to reduce crime is incontestable. Recidivism
rates are notoriously high. Institutions do succeed in punishing, but they do not
deter. They protect the communitj", but that protection is only temporary. They
relieve the community of responsibility by removing the offender, but they make
successful reintegration into the community unlikely. Thej- change the com-
mitted offender, but the change is more likely to be negative than positive." '

For these reasons our prison system has been the subject of almost exhaustive
review and study over the past several years. These studies have concluded that
change—immediate change—is imperative.

In the 92nd Congress, legislative concern with upgrading the conditions in our
prisons, and pro\ iding a minimum national standard of care, was demonstrated
in the introduction of more than 100 bills directed towards revision of our prison
system. 2 Most of them make it clear that maintenance of present structure is

unacceptable and conducive to the disorder and violence which has characterized
our prison system in recent years.

^

The introduction to the Omnibus Correctional Reform Act of 1971 noted that
"the correctional system of the United States is under-linanced, over-taxed and
does not provide effective correctional programs".-'

This chapter provides no remedy for that situation. Adoption of this section
will simply perpetuate all of the proV)lems of our present structure—offering

neither improvements nor reform. It ignores the opinions of most experts in the
field of corrections that too many people are being locked up for too long.^

There can be no excuse for adopting this section as drafted.

' Task Force Report: Corredions, snpra, p. 1.

2 The most irnportant of these bills inclu'ie: S. 3948, 92nd Congress 2nfl Session (1072); introduced by-

Senator liruska, to create a National Institute of Corredions. II. R. 13600, (92nd (^on^ 2d Sess.. 1972) —
Manpower Training Bill; If.R. 12354, (92n(i Cong 1st Sess., (1971) -Manpnver Training Bill; H.R. 14327.

(92nd Cong. 2d Sess., 1972)—Onniihus Penal Reform Act; H.R. UOO.t, (92nil Cone. 1st Sess., 1971)—The
Omnibus Correctional Reform Act of 1971; S. 3185, (92nd Cong 2(1 Sess., 1972)—The Federal Correct ion?
Reori;;uii/ation Act.

•'
It is a decisive comment on the present state of prisons that legislation has been introduced in order to

proviile inmates with such things as drinking water, suTicient light and ventilation, and medical care.

See U.K. 11327, 92nd Cong. 3rd Sess., 1972; as well as the legislation cited in footnote 2, supra.
* H.R. lieo.';, supra.
' Hearings on C^orrections Practices; Their Faults and Shortcomings; House Judiciary Cotnm. SubComra.

No. 3, 92nd Cong., isl Sess., (1971).
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Wp urge the Committee to scrap this proposed chapter, to review the various
reform bills presently pending before it, and to adopt a program which will bring
about the changes which must be made.''

II. FACILITIES FOR ADDICTS AND ALCOHOLICS

Because this chapter specifies the character and establishment of federal cor-

rectional institutions, it would be appropriate to include provisions directing the
construction and m.aintenance of separate institutions for addicts and alcoholics
within this section if it were to be adopted.
The need to segregate these offenders, and to provide rehabilitative care, and

hospitalization where necessary, exists independently of whether or not the
offender is being processed through the criminal justice system or has been diverted
from it.

Over the past few years, penalties for violations of narcotics laws have become
increasingly severe.' While these penalties have not reduced illegal traffic in drugs,

they have increased the number of committed offenders with drug problems.*
Present drug abuse treatment programs in institutions have been largely unsuccess-
ful, and such programs as the federal Narcotics Addicts Rehabilitation Act reach
too few of the offenders in need of treatment.^
The number of arrests for narcotic offenses makes a coordinated treatment

program essential to maintaining a/ny balanced workload in the criminal justice

system. There are numerous existing models for such drug treatment programs,
and all have observed the distinction between hard-core addicts and first offend-

ers charged with possession of dangerous drugs, so that their commitment
has had no adverse impact on the community where such programs are based.

In light of all available medical and correctional data, no valid reason exists

for failing to provide treatment alternatives to the alcoholic.

As long ago as the decision in Powell v. Tcros,"^ the vSupreme Court noted that
facilities for the treatment of alcoholics in this country are "woefully lacking".
To reduce the number of arrests for drunkenness, and to keep these people out
of the criminal justice s^ystem., the President's Commission on Law Enforcement
in 1967 recommended the creation of commimity detoxification centers operated
under the auspices of local police departments.'^ Experimental programs were
established pursuant to their recommendations in St. Louis, Missouri, Wash-
ington, D.C., and New York City and have had significant success.'^

It is indisputable that incarceration will not cure the addict, the alcoholic,

or the mentally ill offender and that our present prison system is totally un-
suited to care for them. The need of these people for treatment can be met only
in treatment facilities. For this reason, the code must authorize construction
of facilities which can provide the medical attention and rehabilitative programs
necessary to prevent the continuous re-cycling of these offenders through the
courts and prisons.

(c) should he used for this purpose. It should be deleted in its present form
and replaced by a separate section specifically authorizing the adoption of partic-

ular programs and the hiring of specialized administrators to deal with the prob-
lems of the convicted drug addict and alcoholic.

« As a general statement Avith regard to corrections, we would point out that the ABA's Commi'ssirtn oa
Correctional Facilities and Services has recommended that the ABA endorse the Correctional Standards
proposed by the National Advisory Commissio'i on Criminal Justice Standards and Goals, and have urged
thp AR.i's House of Delegates to concur with the Commission that "top priority should be given to a con-
certed program of action to achieve:

1. Efjuity and justice in corrections.
2. Exclusion of socio-medical problem cases from corrections.

3. Shifting of correctional emphasis from institutions to community programs.
4. .Manpower development.
5. Tncreaseo involvement of the public."
Individual Rights and Responsibilities Newsletter, Vol 1, No. 11 Winter 1P73-1974.
' At the present time, more committed oflfenders have a drug problem than ever before. Id. at 352.
' Additionally, many persons conMned for non-narcotic offenses are also drug users.
' Primarily because of its exclusionary provisions which makes NARA comniitments unavailable pur-

suant to a conviction of violent crime, or to anyone with 2 or more prior convictions.
'"392 U.S. .514 (19fi7).

" The Challenge of Crime in a Free Society, 1067 pp. 236-237 President's Commission on Law Enforce-
ment and Administration of Justice.

'- The response to th.3 voluntary aspsct of the Dist-ict of Columbia program demonstrates the compati-
Ijility of this program with law enforcement aims. Opening the T).C. ce-iter to walk-ins has resulted in a

patient population that is 60% self-referred. Nimmer, Two Million Unnecessary Arrests, ABA Founds^
tion (11)71) p. 20.
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For these reasons, we recommend adoption of the following standard, pro-
posed by the National Advisory Commission on Criminal Justice Standards
and Goals:

"1. The commitment of addicts to correctional institutions should be dis-
couraged, and correctional administrators should actively press for the develop-
ment of alternative methods of dealing with addicts, preferably community-
based alternatives. Recognizing, however, that some addicts will commit crimes
sufficiently serious to warrant a formal sentence and commitment, each institu-
tion must experiment with and work toward the development of institutional
programs that can be related eventually to community programs following
parole or release and that have more promise in dealing effectively with addiction.

a. Specifically trained and qualified staff should be assigned to design and
supervise drug offender programs, staff orientation, involvement of offenders in
working out their own programs, and coordination of institutional and community
•drug programs.

b. Former drug offenders should be recruited and trained as change agents to
provide program credibility and influence offenders' behavior patterns.

c. In addition to the development of social, medical, and psychological informa-
tion, the classification process should identify motivations for change and realistic

goals for the reintegration of the offender with a drug problem.
d. A variety of approaches should provide flexibility to meet the varying needs

of different offenders. These should include individual counseling, family counsel-
ing, and group approaches.

e. Programs should emphasize "alternatives" to drugs. These should include
opportunities to affiliate with cultural and subcultural groups, social action
alliances, and similar groups that provide meaningful group identification and
new social roles which decrease the'desire to rely on drugs. Methadone and other
drug maintenance programs are not appropriate in institutions.

f. The major emphasis in institutional programs for drug users should be the
eventual involvement of the users in community drug treatment programs upon
their parole or release.

g. Because of the inherent limitations and past failures of institutions to deal
effectively with drug addiction, research and experimentation should be an
indispensable element of institutional drug treatment programs. Priorities include:

(1) Development of techniques for the evaluation of correctional therapeutic
communities.

(2) Development of methods for surveying inmates to determine the extent of

drug abuse and treatment needs.

(3) Evaluation of program effectiveness with different offender types."

CHAPTER 12—CORRECTIONS

Subchapter C—^Bureau of Corrections

3-12-cl organization, director, and responsibilities

(a) Establishment—removes the Bureau of Prisons from the Department of

Justice, and places it under the direct supervision of the Attornej^ General.
Additionally, it authorizes changing the name of the "Bureau of Prisons" to the
"Bureau of Corrections." This provision is deceptive. While ostensibly removing
the Bureau from the Department of Justice jurisdiction, which is conceptually
appropriate because of the implicit conflict of interest between the Department
and the Bureau, it in fact provides that the Director shall serve "under the At-
torney General", and provides in later sections that the Attorney General must
approve his actions. (See 3-12-C1-4).

While there may be budgetary advantages in submitting the Bureau's budget
as part of the Justice Department Budget, we believe there is greater interest

in making the Bureau either an independent agency or bringing it under another
federal agency such as HEW which does not have a built-in conflict of interest.

The name change is also inajjprojjriate. As long as there are no provisions for

the restructuring of our penal institutions, they will remain prisons, not correc-

tional facilities. No euphemistic change of names will correct that situation.

(b) Authorizes the ai^pointment of a "Director of the Bureau of Corrections",
to be made by the President, by and with the advice and consent of the Senate.
This provision specifically provides that it "shall be of no force and effect" as

to the incumbent director. We suggest the inclusion of a provision directing that

" Task Force Report: Corrections, snpra. Standard 11.5 Special Offender Types.
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such appointment be made within one year after the adoption of the code. It

is recommended that the term of service be no longer than six years; and that

the appointment be made with the advice and consent of the Senate.

3-12-C2 CHARACTER OF CORRECTIONAL FACILITIES

This provision directs that "the Federal correctional facilities shall be so

planned and limited in size as to facilitate the development of an integrated

system which will assure the proper classification and segregation of federal

offenders according to the character of the offense committed, the character and
mental condition of the offender, and such other factors as should be considered in

providing an individualized system of discipline, care, and treatment of the person

committed to such facilities."

(b) Directs the Director of the Bureau of Prisons to set aside and adapt institu-

tions and agencies for the specialized treatment of youthful offenders . . .

"Insofar as practical such youthful offenders shall be segregated according to

their needs for treatment", (emphasis added)
(c) Orders the Director to set aside or provide for separate institutions and

agencies within the correctional system to give specialized treatment to narcotics

addicts, drug abusers, and alcoholics.

Subpart (d) provides that the Secretary of HEW shall detail officers of the

Public Health Service to the Department of Justice "for the purpose of supervising

and furnishing medical, psychiatric ..." and other related services to the

federal correctional facilities.

CHAPTER 12

Subchapter E—Federal Correctional Industries

3-12-El ORGANIZATION

Changes the name of the government corporation to "Federal Correctional

Industries," and replaces the present administration of the corporation with a

six-person Board of Directors, to be appointed by the President, and serve with-

out compensation.
3-12-E2(a) SCOPE OF OPERATION

Establishes that the corporation "shall determine in what manner and to what
extent industry shall be carried on in federal correctional facilities, for the produc-
tion of goods and services for consumption in such facilities or for sale to govern-
ment agencies."

This section further directs that any "goods and services produced by such
industries may not be sold to the public in competition with private enterprise,

unless the Secretary of Commerce certifies to the Attorney General that private

enterprise would not be harmed."
Pursuant to (b)—Diversification—the Board of Directors is authorized to

provide employment "where appropriate" for offenders in federal correctional

facilities and to diversify prison operations so that no single private industr}- has
an undue burden of competition from the products of the prison industry. This
latter directive is intended to implement a stated goal of the diversification

program—"to reduce to a minimum competition with private industry or free

labor."
(c) Vocational Training—provides that the Board of Directors "may provide"

for the vocational training of qualified offenders.

(d) Authorizes application of the provisions of this subchapter to those persons
convicted of military offenses and confined in any facility under the jurisdiction

of the Department of Defense.
(e) Similarlj^ extends this chapter to the employment and training of offenders

confined in correctional facilities within the District of Columbia.
Until as late as the 1920's, private enterprise exploited prison labor through

various arra.ngements that allowed them to obtain inmate labor at virtually no
cost. Additionally, prison industries—which paid little or no wages to inmates—

•

sold inmate-produced products on the open market, in competition with private
industry.'
As a reaction to these abuses of the prison work force, federal legislation was

enacted to remove prison industries as either a source of goods or services for

' See generally, Cohen, Fred. The Legal Challenge to Corrections; Joint Commission on Corrections,
Manpower and Training, 1969.
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private enterprise. At the present time, this legislation is still operative and specif-
ically forbids the hiring or contracting out of the labor of federal prisoners, and
bars their use on government contracts. ^ Additionally, most states have banned the
sale of prison-made goods except to the state or subdivisions thereof. The result
of this approach to prison labor has been not only to shield prison industries from
exploitation, but to effectively isolate them from the manpower training techniciues
and programs developed by private industry over the last half-century.
The radical change in social and economic conditions since the promulgation of

this legislation, makes its retention as the philosophical base for the design of prison
industries inappropriate. Maintaining these legislative prohibitions seriously
hampers any effort to provide offenders with vocational skills which they can use
to find work after their release. We urge their elimination from this section, and
their repeal elsewhere in federal law.
The National Advisory Commission on Criminal Justice Standards and Goals

has recommended that "[b]y 1975, each state with industrial programs operated
by or for correctional agencies should amend its statutory authorization for these
programs so that, as applicable, they do not prohibit:

1. Specific types of industrial activity from being carried on by a correctional
institution

;

2. The sale of prison products on the open market;
3. The transport or sale of products produced by prisoners

;

4. The employment of offenders by private enterprise at full market wages and
comparable working conditions;

5. The payment of full market wages to offenders working in state-operated
prison industries." ^

Their reasons for urging the repeal of present restrictive legislation, and adoption
of the above standards are, in summary that:

1. "The inhibitory effect the laws have on the development and expansion of

prison industries has caused the idleness characteristic of American Corrections,
particularly on the local level . . .

."

2. "The effort toward reducing recidivism by assisting the reintegration of

offenders into the free society requires liberalization of these laws . . . [since]

industrial programs should provide experience in skills related to employment
opportunities in the free community, not the purchasing needs of state govern-
ment."

3. "Authorizing use of priva.te enterprise and entry into the open market to
prison industries will facilitate payment of full market wages to committed
offenders. Such wage scales would reduce the fear of exploitation, provide the
offender with a realistic employment situation with commensurate responsibil-

ities, and create a sound financial base for his release." *

These factors, in combination with the apparent present failure of prison in-

dustries to provide meaningful job training to inmates requires revision of the
present program. We submit that such revision can be effective only through
repealing existing enactments against the mingling of prison labor and private
enterprise, and involving private industry in the development of institutional job
training programs.

The Ex-Con's Unhappy Lot

Geraldine Bray is an articulate, attractive black woman and a graduate of the
University of Massachusetts with a consuming ambition to go to law school and
become a criminal lawyer. Twenty-six-year-old Gerrie Bray is also something
else : an ex-convict. Nine years ago. Miss Bray stole a $34 check—and paid for it

with six months in prison and eighteen months on parole. "They tell you when
you go to prison that you do j'our time, fulfill your parole and then you are free,"

she recalled bitterly last week. "But that's a lie."

Until she won a pardon two weeks ago from Massachusetts Gov. Francis
Sargent, a milestone reached only after eighteen months of relentless pleading,
Gerrie Bray could not even get a job mopping the floor of a bank, let alone aspire
to law school. At the bank, she would have been too close to money for the parole
board's comfort. As for law school, she reports, "When I applied they told me I

didn't have a chance . . . and that even if I did get in school, I would never be
able to take the bar exams." With her hard-won pardon, Gerrie Bray now has
a chance. But in Detroit, it would appear that time is running out for Collie Ray
Brim, 2G, another ex-con. He has less than a week left of the 30 days he was allotted

2 For examplp. Kxecutivc Order 325-A, 1905, reciuires all govornineiit contrncts to prohibit prison labor.

'Task Force Report: Corrnctions, supra, Standard 16.13—Prison Industries.
• Task Force Report Correction, supra, Conimentaiy to Slandiird 16.13.
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to find a job—or go back to the State Prison of Southern Michigan and serve the
balance of a two- to ten-year sentence for armed robbery. Brim has knocked on
any door he could find; the Michigan Employment Relations Commission, the
Urban League, the Chamber of Commerce and a private job-procurement agency
called Operation Help. "At Detroit Edison, I go down there, and the man found
out [about his prison record], then turned me away," Brim said.

AGONIZING

The plight of Gerrie Bray and Collie Raj^ Brim is all too often shared by the
estimated 100,000 prisoners who each year walk out of the nation's prisons and
reformatories. Most of them—particularly the long-termers—face problems enough
in simply adjusting to a life without regimentation. Even more agonizing, a great
many must find a job as a condition for remaining on the outside—and decent
jobs, particularly in these days of energy crisis and a faltering economy, are
increasingly difficult for the ex-con to find.

There are four basic reasons. First is the nature of the ex-prisoner himself.
^'We don't lock up many skilled people and middle-class people," points out
IMark Dowie, co-director of Transitions to Freedom, a San Francisco prisoner-aid
group. "We lock up the poor, the unskilled and the uneducated"—and they
receive precious little training for postprison jobs while they are behind bars.

The attitude prevalent among many emploj^ers is a second problem. "It's

like medieval witchcraft," snaps Rhoma Young, director of Contact, which helps
virtuall.y unemployable ex-convicts in the Los Angeles area. "People don't know,
people don't want to know. The first thing employers will say is 'I'm afraid I'm
going to get ripped off'."

Third, state licensing requirements often place nonsensical restrictions on the
jobs an ex-con can take. In 46 states and the District of Columbia, for example,
they cannot become barbers. In New York, he or she is prohibited from becoming
an auctioneer, junk dealer, pharmacist, undertaker, embalmer or poolroom
operator, among other things. In Kentucky, ex-cons are not even allowed to
perform the foul job of cleaning septic tanks.

Finalh^ there are ironbound rules laid down by some state parole boards that,

in some cases, work against the ex-con. For example, in Texas not long ago, a
former drug-addict-turned-writer did such an exceptional job of rehabilitating

himself and helping others during his thirteen-year term that impressed prison
oflBcials promptly hired him to teach in the prison school system when he was
released. But the state parole board stepped in and said "no" because ex-cons
are forbidden any contact with prisoners. As a result, instead of earning $955 a
month in a stimulating teaching job, the man is now scraping by on $400 a month
as a laborer in a Houston junkyard.
The result of all of this is an army of dispirited ex-convicts—and a massive

stimulus to the nation's 70 per cent recidivism rate. Federal prison officials be-
lieve that the failure to find a decent job is the biggest single reason ex-cons
find themselves back behind bars. Adds John DeLorean, former vice president
of General Motors and now president of the National Alliance of Businessmen,
which has a program to aid ex-convicts: "I am absolutely astounded by two facts.

One, some 85 per cent of the crime in urban areas is committed by previous
offenders. And two, on the average they are arrested within six weeks after leav-
ing prison."

SEARCH

Thomas Tudor is in that kind of bind right now. Three months ago, the 33-
year-old Tudor, who served twelve years for various felonies, was released from
Georgia State Prison with $25 in cash, the traditional ill-fitting suit and a bus
ticket to Atlanta. Tudor then began a relentless search for work. He first went to a
state manpower office. "They didn't have anything, so I went out and bought
a paper and started through the want ads," he said. "I called a number of them,
and the reaction was mostlj^ the same: 'We don't have anything permanent,' or
'If you stay out of jail for a year or six months, come back and talk to us then'."

In Detroit, Walter Ptyan, who spent 22 of his 61 years in prison for murder,
faces the familiar problems, further complicated by his age. Before he went to
prison, he did "mostly dishwashing, stuff like that." Now, he says, "no one wants
someone my age."

In manj^ cases, an ex-convict's problems do not end once he gets a job. "Some-
times a small-business man will feel like he's doing a guy a favor because he's
hired an ex-oflfender," Rhoma Young says. "He will try and pay him less than
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other employees, or not at all." A study done last year by the Wright Institute of
Berkeley, Calif., found that the wage level of newly released prisoners was con-
siderably lower than the state and national averages for the same jobs; the study
concluded that parolees were forced to accept jobs that fell far below their own
sense of dignity and self-worth.
The picture is not entirely bleak, of course. Ex-cons who do find work report

that, in nearly every case, thej^ are not hassled Vjy fellow employees. And hundreds
of companies, large and small, have programs that reach out to ex-cons. In
California, for example, IBM, Hewlett-Packard, General Electric and Fairchild
Camera and Instrument Corp., all in need of electronic technicians, plan to donate
training equipment to San Quentin, recruit instructors, develop a curriculum

—

and eventually, hire all "graduates" when they are freed.
In San Diego, San Diego Marine Construction Corp. counts 45 ex-cons among

its 650-man work force, working such skilled crafts as welding and machining
and earning an average of $4.76 an hour. Not only that, the company sponsors in-
house rap sessions, where ex-cons can talk out their problems with alcohol, drugs
or simply the mechanics of adjusting to everyday life on the outside. "The pro-
gram has been 90 percent successful," reports Jess Holbert, general manager of
the firm. "We have dropouts, absenteeism and men who can't do the work. But
the 90 percent who stay on the job are superior emploj^ees."

Moreover, most major cities have self-help programs—such as New York
City's Fortune Societ}^ and San Francisco's Transitions to Freedom—to search
out job opportunities and guide ex-cons to them; they are staffed largely by ex-
conyicts. In Chicago, CeciUo Berrios, a former heroin addict with a $100-a-da}-
habit, not only works as a youth counselor out of Illinois Gov. Daniel Walker's
Chicago Office but on his own founded P>ee, Inc., which counsels Hispanic
addicts and ex-cons. "You're really alone when you're out there ripping and
running like that," he recalls. "I want to help other Latinos to know what I never
knew."

Finally, thousands of ex-cons are making it on the outside—some in spectacular
fashion. When he was 17, Robert Wyrick was sentenced to 30 years in West
Virginia's Moundsville state prison for robbery and burglary. By his own account
"a bad-assed kid," Wyrick served four and a half years, including a bread-and-
water stint in solitary confinement. "I deserved everything I got," Wyrick admits.
When he was released, Wyrick went to Cleveland and managed to get a job as a
bread-truck driver and began taking some college courses. Through an acquant-
ance in a creative-writing class, he landed a job with a suburban Cleveland news-
paper. With experience, he developed into an outstanding investigative reporter,
winning a Heywood Broun Award and a Nieman Fellowship at Harvard. Today,
the 37-year-old Wyrick is a highly respected member of the Washington staff of
Newsday.

George Freeman, 35, was a member of a team that pulled eight holdups in one
fourteen-day period. Arrested in 1965, Freeman went to jail for four and a half
years and his parole does not expire imtil next December. Freeman's first post-
prison job was in a bumper factory at $1.50 an hour. Later, the Fortune Society
opened an arts-and-crafts shop, and Freeman signed on as a clerk. Eventually,
he rose to manager and later took a job as a $175-a-week salesman in the New York
office of Bemis Co., a plastics and packaging firm. In 1972, Freeman left Bemis
to join radio station WOR as a time salesman.

Today he is earning $21,000 a year, has been praised by former New York City
Correc ions Commissioner George McGrath as "the model parolee in the U.S."
and even has political ambitions. "I'm glad I went through those experiences
because now I can understand them," he told Nkwsweek's Pamela Abraham last

week. "It was hell, but for every negative stroke I've received in my life, I've
had two positive strokes to counter it."

Still, for every Bob Wyrick and George Freeman, there are hundreds of Collie
Ray Brims, Thomas Tudors and Walter Ryans, men whose chances for a pro-
ductive life on the outside are as dreary as an.y prison cell. And even the "lucky"
ones, like Boston's Gerrie Bray, can never quite escape their past. Despite her
governor's pardon and her fine academic record, there is no guarantee she will be
accepted at law school. "That's going to be a rough one," sums up Gertrude
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Cuthbert, a member of the Massachusetts Parole Board, "because she still has
to admit she was convicted. I just don't know whether a place like Harvard Law
School is going to put much weight on a pardon. And certainly the bar association

will not."
CHAPTER 12—PAROLE

I. GENERAL COMMENT AND EVALUATION OF SUBCHAPTER F

In light of the widespread agreement about the need for the virtually complete
overhaul of the parole system, and the myriad alternative formulas for reform
currently being advanced, ^ it is recommended that the code not take a position

in favor of a particular parole structure without further evaluation of the various
proposed models. In the absence of such evaluation, a legislative determination of

the parole system to be adopted would appear premature at this time. It is

therefore suggested that the code should not foreclose any options by adopting
provisions detailing the structure and operation of the system itself. Instead, it is

recommended that the code facilitate the reconstruction of the parole system by
providing a general administrative framework for the system, and adopting
standards of procedural due process to which the parole process must conform.-

This approach would have the dual advantages of permitting the use of all

available resources to develop a new parole system, and of ensuring that whatever
system is adopted will meet emerging constitutional requirements. Moreover, it

would permit the inclusion in the code of a legislative directive for reform of the
parole system, and allow Congress to fix a date by which detailed legislation must
be adopted. Such legislation could then be made part of the code.

As noted, our primary recommendation is that the adoption of a specific parole
system should be deferred until there has been further study and review of the
available alternatives—possibly within the parole system itself. However, we
submit the following comment in light of the fact that it may be the considered
judgment of this committee and the Congress that reform of the federal parole

system has already been too long delayed, and should properly be included as part
of any new federal criminal legislation.

Statistics show that of 8.3,000 felons leaving state and federal prisons in 1970,
72 per cent were released on parole. Most recent estimates are that bj' 1975, more
than 142,000 offenders will be under parole supervisions.^ These figures demonstrate
that parole is the dominant method of release for prison inmates today, and is

likely to become even more so in the future.^
This reliance on parole has changed the decision-making process of parole

administrators, since the kej^ question which they must decide is no lo,nger

whether to release an offender, but when, and under what conditions. Because of

this change, revision of the standards and practices governing parole release

decisions is imperative.
The adoption of some form of parole system by all 50 states and the federal

government reflects uniform acceptance of the theoretical basis for the parole
concept

—

e.g., that those persons who are close to the offender can best judge
the precise time at which he is ready to be released, and should therefore have
the responsibility for making that determination.

Unfortunately, there is little evidence available which supports this assump-
tion, or indicates that it is possible to tell from the inmate's conduct when he is

psj'chologically ready for release.*

This conclusion is corroborated by the report of the Citizens' Inquiry into
Parole and Criminal Justice, released in March of this year.^ This study group,

1 Among the best of the current proposals for revision are bills sponsored by Senator Bayh and Congress-
man Kastenmeie, which are presently pending; the general Statement of Reorganization issued by Maurice
Sigler (discussed infra); the framework recommended by the National Advisory Commission on Criminal
Justice Standards and Goals in the Task Force Report on Corrections, supra.

- These requirements, set forth in detail infra, include, inter alia, adequate notice prior to any hearing,
representation by counsel, publication of the standards governing the decision-making process, preparation
of findings by the examiner, and provisions for a review and appeal process.

3 President's Commission on Law Enforcement and Administration of Justice, Task Force Report:
Corrections (1967), pp. 6-8. Note; these figures do not include offenders released from jails, workhouses, or
local institutions, but only those sentenced to serve terms in prison.

* This evaluation reflects both economic factors, and recognition of deleterious effects of lengthy confine-
ment on the offender. The annual cost to the federal government of supervising an offender on parole is

$231.20; the cost of institutional supervision is $1,912.60 per year. Task Force Report; Corrections, supra.
* See Brown Commission, supra. Working Papers, Vol. Ill, pp. 1468-1471.
' The 70-member task force spent a year and a half evaluating parole practices in New York state. Their

300-page report concludes that parole is "a tragic failure" which does little or no discernible good, and which
should be drastically reformed pending its complete abolition. Nearly every finding of the study group is

applicable to the federal parole system, and to the parole systems in all other states. The 70-member com-
mission included Herman Schwartz of Buffalo University Law School as Executive Vice Chairman, Coretta
King, William Van den Heuvel, Kenneth B. Clark, Victory Navasky and Arthur Miller.



7836

headed by former Attorney- General Ramsej^ Clark, found that what is basically
wrong with the parole system is "the utter inability of parole board members

—

however well-moaning and intelligent"—to predict who will and who will not
commit new offenses. As the report puts it:

"The similarity between defendants granted parole and those denied is

striking enough to suggest that despite its attempts at professionalism, and
competence, the (New York) parole board is unable to distinguish the rehabili-

tated from the non-rehabilitated. The community supervision program, instead
of helping parolees adjust to noniarison society, is usual! j- irrelevant and sometimes
harmful." '

One commentator who conducted an exhaustive series of interviews with
parole administrators found that parole decisions are made by Parole Board
members who review the offender's file, interview him, "and then apply some
theory of human behavior or merely intuitive judgment in evaluating informa-
tion. While such techniques are useful in parole decision making, the evidence is

quite strong that over a large number of cases they result in a fair amount of

error with respect to predicting the likelihood that a specific offender will succeed
or fail on parole."*
One of the reasons for this is that:
"Officials charged with assessing release readiness—have meager grounds for

evaluating an individual's likelihood of responsible behavior in the community.
They have tended to be inclined favorably toward offenders who evidence co-
operation and a good attitude. But, given the institutional environment, a 'good
adjustment is not necessarily an indication of the behavior to be expected on the
outside . . . [and] attempts to assess offenders' attitudes probablj^ are even less

successful than assessing behavior. "^

Available data demonstrates that rather than leading to earlv release, the
availability of parole does not reduce the amount of time spent in prison. •" One of

the most significant criticisms of present parole laws is that their administration
has resulted in unnecessary increases in the already severe penalties imposed by
our criminal justice system. This is accounted for in part by the tendencj' of

parole boards to use jjarole as a way of equalizing sentences among offenders, and
by the effect of social policy considerations on parole administrators."

Given the dul)ious success ratio of the parole board in making a reliable diag-
nosis of when the offender should be released, it is particularly important that
the examiner's decision be governed by identifiable standards, and subject to
review.

Although due process protections have been extended to the parole revocation
process (discussed infra), the parole graniirjg process has remained subject to
virtually no standards, and unlimited administrative discretion. As has been
pointed out:

"Release on parole remains subject to final, absolute and thoroughly arbitrary
administrative discretion. As the 2nd Circuit said in 1970, 'like an alien seeking
entry into the U.S. . . . [the prisoner] does not qualify for procedural due process
in seeking parole.' In line with this philosophy, not one American court has
disturbed a decision denying parole for failure to conform to due process. To
the contrary, by labeling the parole decision a matter of legislative grace, the
courts have steadfastly refused to require the parole board to employ procedures
or standards of any kind in exercising their unbounded discretion. "'^

In making the parole release decision, the Parole Board is in effect exercising
a judicial function, and should be subject to the same due process requirements
as the sentencing judge. ^^

' Columnist William Raspberry, reporting the results of the Citizens' Inquiry in the Los Anodes Times.
Part 1, p. 12, Sunday, March 10, 1974.

* O'Leary, Issues and Trends in Pai'ole Administration in the United States, 11 Amer. Crim. L. Rev., 97
103 (1972).

' Task Force Report: Corrections, supra, p. 245.
1" See Task Force Report: Corrections, Chapter 12.
" The Corrections Taslt Force found that: "In addition to issues of equity, parole decision-makers some-

times respond to actual or anticipated public attitudes . . . . This pubhc reaction i^^sue is particuliU-ly acute
in cases affectinp; society's core beliefs. Criteria havitig little to do with the ([uostion of risk may be used by
parole officials in dealing with certain cases, particularly those involving crimes seen as 'heinous'. The
concern is more for meeting general social norms and responding according to public oxpoctations." Id. at 395.

12 Parsons-Lewis, Due I'rocess in Parole Release Decisions, 60 Calif. L. Rev. 1518, pp. 1520-21 (1972).
I' As Judge Browning noti^d in his concurring opinion in Slunn v. California Adult Authority, 395 F.2d 446

(9tli C^ir., 1967), formal sentence, subject to parole board review is nothing more than "a device for transfer-
ring the sentencing function from the state cotiit to the state administrative agency." Id, at 449.
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It appears indefensibly inconsistent to create appellate review of judicial

sentencing, and, at the same time, allow the Board of Parole aVjsolute and unre-

viewable authority to determine how much time the offender shall spend in

prison. As a general proposition, unlimited grants of authority to administrative

agencies may not necessarily be harmful; however, in this instance, experience

has demonstrated that it is both harmful and unjustifiable for the Parole Board
to have non-reviewable authority over an inmate's freedom. This authority

is not needed in order for the parole system to operate efficiently—^since its-

present level of efficiency is inexcusably low; and it has not resulted in either

the hoped-for uniformity of commitment period or early release of prisoners

which it was designed to facilitate.^''

It is therefore our recommendation that an alternative structure be designed,

with the legislatively prescribed function of implementing those proposals for

reform of the parole "process which have been consistently agreed upon as crucial

to productive change of the parole system. Such a structure should be modeled
after those proposed by the National Advisory Commission, Parole Board Chair-

man Maurice Sigler, or the Joint Commission on Correctional Manpower and
Training, among others. '^

Additionally, we strongly urge that any enabling legislation included in the

new code severely limit the Board's exercise of discretion by providing specific

guidelines for its exercise and review.

II. Subchapter F

3-12 Fl—PAROLE COMMISSION

This section establishes the structure of "the Parole Commission", designed

to replace the existing Board of Parole.

Pursuant to (a), the Commission will operate as an independent agency within
the Department of Justice, with "final authority in construing and administering
all federal parole statutes with a separate budget." Because of its implicit con-

flict of interest with the Department of Justice, the Commission should either

become an independent agency or assigned to another agency in the Executive
Branch without the conflict of interest.

(a) further directs that the Commission be composed of "not less than five

but not more than nine persons appointed by the President, with the advice
and consent of the Senate." Each Commissioner shall serve for a 10-year term
with opportunity for reappointment for one additional term. Among the Com-
missioners, "the President shall from time to time designate one to serve as

Cha,irman."
Pursuant to S. 1400, the membership of the Parole Commission will consist

of eight persons, each appointed to serve a six-year term. As in S. 1, the Chair-
man will be selected from among the members of the Commission; however,
this designation shall be made by the Attornej^ General rather than the President.

It is recommended that SI ado]:)t the shorter term of office proposed in S. 1400,

but that it maintain the proposed presidential designation of the Parole Com-
mission Chairman in order to avoid any conflict of interest problems.

Additionally, to prevent the board members from becoming locked into their

attitudes and wedded to any particular bureaucratic structure, this period of

service should be limited to two terms.
3-12-Fl(b) sets forth the duties of the Chairman, including the requirement

that he "convene and preside, at least twice annually, at a meeting of the Re-
gional Parole Examiners, for the purpose of considering, promulgating and
overseeing a national parole policj^."

3-12-Fl(c) delineates the scope of the National Parole Commissioners' au-
thority over the parole system, and specifies their specific duties within the
parole structure. The broad powers granted to the Commissioners indicates
the crucial role which this code has assigned to them. Review of these powers
is necessary to an evaluation of parole system proposed in this chapter.

Pursuant to (c), the Commissioners shall, bj^ majority vote:
1. "Promulgate such regulations as are necessary" to implement this sub-

chapter
;

'< See generally Parsons-Lewis, supra: Task Force Report: Corrections supra, Chapter 12.
'5 Task Force Report: Corrections, supra, Standard 16.15—Parole Legislation. Statement of Reorganiza-

tion, 2 Prison L. Rptr. 520 (Sept., 1973).
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2. "Have authority to accept, reject, or modify any decision of any Regional
Parole Examiner," upon motion of any Commissioner;

3. "Give reasons in detail for their decision in any appropriate case";
4. "Transfer to themselves the authority to grant, modify or revoke an order

paroling an offender when the interest of justice so requires";
5. Create at least 5 federal parole regions, and;
'{1 Provide a reasonably balanced workload among the regions;
7. Hire, fix the compensation of, and assign Parole Examiners who are author-

ized to conduct hearings, act upon parole applications "and perform such other
duties as will aid the commissioners to carry out the provisions of this subchapter"

;

and
8. Provide for the systematic collection and dissemination of the data obtained

from research into the parole process and parolees.

(d) Then authorizes the Commissioners to delegate both their most basic
decision-making functions, and the exercise of their primary authority to Regional
Parole Examiners. These Regional Examiners are (at least) five persons, hired
by the Commissioners, to essentially do whatever is necessarj^ to implement and
operate the proposed federal parole sj'stem. Their decisions are reviewable only
by the Commissioners—assuming that the Commissioners are somehow made
aware of specific decisions by the Examiners. No provision for review of the
Commissioners' choice of who is hired as a Parole l']xaminer is contained in the
Code, and there is no statement of criteria or minimum aualifications for this

position.

Pursuant to the almost total delegation of powers authorized bj' (d), any
Regional Examiner shall, with the agreement of one other examiner:

1. Grant or den 3' any application or reconnnendation for parole;
2. Specify reasonable conditions of parole;
3. "Modify, enlarge, or revoke any order paroling an offender";
4. Establish the maximum length of time which an offender whose parole has

been revoked shall be required to serve;
5. Reparole any offender not otherwise ineligible;

6. Discharge an offender from supervision any time after he has been on parole
for more than 1 year; and

7. "Exercise such other powers as are necessary to carry out the provisions of

this subchapter".
This chapter additionally gives the Commission subpoena power; empowers

anJ' Commissioner or examiner to administer oaths to witnesses; and authorizes
the payment of witness fees for parole hearings in the same amount as are paid to
witnesses in the federal courts. In cases of non-compliance with a subpoena, the
Commissioners are authorized to petition for judicial enforcement of their

summons.
Paragraph (g)

—"Rule Making"—grants the Commission additional authority
to prescribe rules for parole proceedings, "consistent with generally accepted
standards of due process." (This authority is "in addition to the powers set forth
in 3-12 Fl(c)(l)".)

Apart from this vague reference to "due process" there is no description of

^vhat process is due, or at what stage of the proceedings the due process guarantees
.attach.

(h) requires that publication in the Federal Register, and opportunity for input
from "interested persons" precede the Commissions' adoption of any rules pro-

mulgated pursuant to (g).

3-12-F2 DUTIES OF PROB.VTION OFFICKIIS AS TO PAROLE

This section states the minimum duties of the probation officer in connection

with parole, and requires that the officer inform the offender of the conditions of

his release, report his post-release conduct to the Commission, use all suitable

methods to aid the offender under his su])ervision and to bring about improvements
in his conduct, keejj records of liis work and an "accurate complete account" of

all money collected from persons under his supervision. Additionally he shall

perform such other duties as the Parole Commission or the Attorney General

direct.

As drawn, this provision falls short of defining fully what a Probation Officer is

required to do under the Code, and what he may be required to do in the future.

As a result, it may he. subject to frequent amendment, and should perhaps be the

subject of administrative regulation.
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For example, there is no dut.y to counsel with or assist oflfendcrs awaiting parole
release, who are still under institutional supervision. Yet under recent proposals
from the President's Advisory Commission on Criminal Justice Standards and
Goals, this would be one of a probation officer's duties in the future.

Another problem with this provision is that (f) requires the probation officer to
"perform such other duties with respect to offenders on parole as the Attorney
General may direct." As noted earlier, the Attorney General, an adversary within
the criminal justice process, should have no control or power over offenders once
they have been sentenced, except by order of the Court.

In light of the recommendation that the parole structure be the subject of

administrative regulation rather than statutory directive it would be inconsistent
to endorse the statutory adoption of any specific list of duties as set forth in this

section. However, if such legislation is adopted, the following duties of probation
officers as to parole should be included:
Each probation officer shall .

(a) Aid incarcerated offenders and their caseworkers in preparing a parole plan
providing for re-integration into the community following release;

(b) Instruct each offender under his supervision regarding conditions of parole
on which he has been released;

(c) Assist the offender in finding suitable housing, aftercare treatment, medical
attention, and employment opportunity;

(d) Use all suitable methods, not inconsistent with the conditions imposed by
the Commission, to aid each offender under his supervision and to bring about
improvements in his conduct and condition;

(e) Keep informed of the conduct and condition of the offender under his

supervision and report his conduct and condition to the Commission;
(f) Report to the Commission recommending the modification or enlargement

of the conditions of parole;

(g) Keep records of his work; keep accurate and complete accounts of all

money collected from persons under his supervision, give receipts for such money
and receipts; make such reports to the Commission and to the Director of the
Administrative Office of the United States Courts as may be required;

(h) Perform such other duties as the Commission may direct; and
(i) Perform such other duties with respect to offenders as are consistent with

the provisions of this Code.
3-12 F3 PAROLE

(a) Authorization—directs that every offender not sentenced to a minimum term
"shall be eligible for release on parole ... at any time subject to the eligibility

regulations of the Commission", and, that offenders sentenced to a minimum term
shall be eligible for release upon completion of that minimum term.

(b) Mandatory Release Supervision—provides that offenders serving a maxi-
mum term of 10 years shall be released at least 2 years before that term expires ; and
that offenders sentenced to more than five years shall be released one year prior to
the expiration of that term.

Although § 3-12 F3(a) has adopted the progressive position that an offender
should be eligible for release at anj^ time after imprisonment, (a) makes that
eligibility "subject to . . . the regulations of the Commission." The offender is thus
subject to the absolute and unchecked discretion of the parole authority, since this

this chapter does not include any provision for review of the criteria for eligibility

established by the Parole Commission.'^
If this section is to be workable, an impartial standard for review must be

adopted for its administration.'^
Another problem with paragraph (a) is that although it makes the inmate

eligible for release regardless of the amount of time already served, it fails to im-
plement this approach by providing anj' standard for commencement of the parole
release proceedings. '^

'6 Last year, the Administrative Conference of the United States unanimously recommended that the
U.S. Board of Parole formulate standards to govern the grant or denial of parole 42 USLW 2831 (June 20,

1972). Inclusion of provisions designating when the inmate shall be considered for release, and guidelines for
review are clearly within the scope of their recommendation.
" This proposed early eligibility for parole emphasizes the need for parole examiners to revise many of

their standards and procedures for determining release to conform to empirical data collected over the past
20 years.
" At the present time, the Federal Parole Board points with pride to the fact that it has evolved it o general

standard for parole release. Oaylin, "No Exit," Harpers Nov., 1971, pp. 88-8'J. For this reason, among others,
Davis lias characterized the Federal Parole Board's performance as "about as low in quality as anything I

have seen in the Federal government." K. Davis, Discretionary Justice; A Preliminary Inquiiy (1069) pp.
130-133.
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The danger of not including a mandatory time for review, is that^ without such a

requirement, a prisoner may spend an untenably long period of time in custody

before being first considered for parole release.

Section 3401—Parole Eligibility—of the Brown Commission's proposed Federal

Criminal Code, provides that:

"The Board of Parole shall consider the desirability of parole for each prisoner

at least 60 days prior to the expiration of any minimum term, or if there is no
minimum, at least 60 days prior to the expiration of the first year of sentence. . . .

If parole is denied, the Board shall reconsider its decision at least once a year

thereafter until parole is granted and shall, if parole is denied, issue a formal

order [granting or denying parole] at least once a year."

Fixing a mandatory time for parole consideration is also recommended by the

National Advisory Commission on Criminal Justice Standards and Goals:

"In authorizing parole for all committed offenders, the [parole] legislation

should . . . require automatic periodic consideration of parole for each offender",

and should specify those times at which the offender must initially be considered

for review." ^^

Inclusion of a provision designating a specific time for review of each offender

is an essential part of any legislative effort to reduce the arbitrariness of the

present parole release process. We recommend adoption of the standard proposed

by the Brown Commission, with the proviso that §3401 be amended to provide

for the offender who is serving only a one-year sentence. A separate provision

should be adopted, making such offender ehgible for parole review within three

months of confinement.
.

S. 1400 which directs review of each prisoner "at least once a year [after he is

first reviewed] until parole is granted", should not be adopted because it negates

this requirement by adding the provision that no review is required if "it appears

clear that a release order after an additional year would be inappropriate and

reevaluation would be burdensome in which case the commission may defer

further hearing for not more than three years." This provision lends itself to the

most arbitrary interpretation and if adopted could be used to effectively eliminate

any periodic review.
(c) Preparation for Parole Hearing—places the primary burden of preparmg

for release on the offender, directing that before any parole hearing, each offender

"shall be requested to prepare a parole plan, setting forth the manner of life he

intends to lead if released on parole, together with any other information he may
wish to present to the Commission." The staff of the institution is required to

give him "reasonable aid" in preparing this plan and securing information to be

submitted. "If the offender is indigent, counsel shall be furnished."

Paragraph (c) should also provide for notice to the offender of what information

the board considers relevant to its determination of the offender's readiness for

release. As written the section does not fulfill that function.

A critical weakness of the present parole process is its failure to inform the

offender of the criteria used by the Board in making its determination, and its

reluctance to require the institution to provide aid to the offender in preparnig

for release. These defects could be cured in part by revision of this section to m-
clude the following requirements

:

1. At least 90 days in advance of his hearing, the institution shall (a) give the

offender notice of his hearing date; (b) provide him with a list of the criteria used

by the board in making its parole-release decision; and, (c) furnish him with a

written list of the specific information which he could consider including in his

parole plan.2"

2. The staff of the institution shall be required to provide assistance to the

offender in the preparation of this plan; and shall have the responsibihty of

furnishing to the Commission a list of those emi)loyment options and/or coni-

niunity service resources which they have found to be available in the community
where the offender intends to reside if released; and which have been contacted

in connection with the offender.

3. In the event that implementation of this section shall require the assign-

ment of additional personnel to any institution, the Parole Commission shall

be responsiljle for such assignment and designation, pursuant to the provisions

of §3-12 Fl (c)(9).

"Task Force Report: Corrections, sj^pra. SUmrtard 16.15—Parole Legislation.

20 AmonK the dat'i s oecifled for inclusion Pliould bo a dosfri ption of the oiTender s employment briekgrouna,

the nature and content of any relnhilitalive, educational, or vocational programs participated in dui'ing.

confinement, the person or iieisons witli whom the olTeuder would reside upon rclciuso, and any treatment or

vocational goals of tlie offender.
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It is not clear whether, under this proposal the services of an attorney will

be needed in connection with preparation of the pre-release plan. We therefore
recommend that the requirement of furnishing counsel to the indigent offender
operate independently of any requirement of institutional assistance, and be
defined as a separate part of the pre-release process, e.g. "The offender shall be
entitled to have an attorney appointed to assist him at least 30 days prior to any
scheduled parole review hearing. The attorney shall be furnished with a copy of

the offender's initial pre-sentence report and at the earliest possible time, shaU
be provided with a copy of whatever material is submitted to the Board by the
Institution".

(d) Requires that whenever a sentence of more than one year is imposed, the
Director "shall cause a complete study to be made of the offender and shall

furnish to the [Parole] Commission a summary of the report together with any
recommendations which, in his opinion, would be helpful in determining the
suitability of the offender for parole."

Pursuant to this section, such a study will have to be made in the case of most
offenders who come before the Board for review, since persons sentenced to terms
of less than one year are not usually confined in prisons.

This paragraph does not indicate who will have the responsibility of preparing
the "complete study," or who will make the recommendations furnished to the
Director. Assuming arguendo that the responsibility will be delegated to the
institutional staff, adoption of this section wiU have the eflfect of increasing the
alreadj^ enormous power which the institution has over the offender.

(d) further specifies that the Bureau shall furnish the Commission with:

(1) "A report by the institutional staff relating to the offender's personality,

social history in the institution

;

(2) The offender's prior criminal record, including reports of any previous
parole experiences

;

(3) A copy of the original presentence report;

(4) Any recommendations as to parole made at the time of sentencing by the
court, the U.S. Attorney, or the probation officer;

(5) R,eports of any physical or mental examinations of the offender;

(6) "Any relevant information which may be submitted by . . . the victim of

the offense for which lie is imprisoned"

;

(7) "Such other information as may be available."

The apparent goal of (d) is to provide the Parole Board with information about
the offender, to l^e used in evaluating whether or not he is "ready" for release on
parole. In order to serve that purpose, the information should (at a minimum)
be reasonably related to those factors which are relevant to his release—the
progress made since confinement, and the likelihood, if any, of recidivism. The
information which this section requires to be transmitted to the Parole Board
does not adequately fulfill that function.

(d)(1), which directs the institution to evaluate the offender's "adjustment
to authority," and make recommendations as to his release is directly in conflict

with the National Advisor}^ Commission's recommendation that parole legislation

"should not require a favorat)le recommendation hj the institutional staff." ^^

Their recommendation is based in part on the fact that:

"Correctional Administrators are responsible for what takes place in their

institutions and are under pressure to "look good." They often interpret their

role ... as requiring attainment of uniform compliance with a set of official

rules, policies, and regulations regimenting staff' and inmate behavior." 22

For this reason an invitation to the institution to evaluate the inmate's response
to them, is regarded as an invitation to justify any failures which they may have
experienced with a particular inmate. Because of the institution's vested interest

in his adjustment, their comment will not be objective, but wiU reflect their

interest in the achievement of their ovv^i goals. Unfortunately those goals are

counterproductive to the parole process, since "the longer an offender is exposed
to negative institutional environment, the less likely he is to adjust positively to
the outside world when released." ^^

At the present time, parole authorities are criticized for being too closely tied

to the institution and too remote from the realities of correctional programs. 2*

This fact enhances the probable reliance of the examiner on the institution's

2' Task Force Report: Corrections supra Standard 16.15—Parole Legislation.
22 Id., at 366.
23 Id., at p. 364.
21 Parsons-Lewis, supra at 1554.
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report. We therefore recommend that, in the event the institution is to have the
responsibiUty of preparing a report on the inmate's adjustment, any requirement
that they comment on the oflfender's suitability for parole be eliminated, and in

fact legislatively prohibited.

The Task Force Report on Corrections states that:

"Perhaps the most pervasive short-comings in the parole release process are

the undue emphasis in parole hearings on past events, and the extreme vagueness
about the necessary steps to achieve parole." "

The requirements of (d) in no way alleviate these problems. Sections (3), (4),

(5), and (6) all unduly focus on events which took place prior to the defendant's
commitment and before any exposure to whatever rehabilitating effects institu-

tionalization ina.y be expected to have on him. While it is undeniably important
that the Parole Board have information about the offender, it is of primary im-
portance that the bulk of the information furnished have relevance to the parole

release decision.

(d)(6), which authorizes the submission of "any relevant information" from the

victim of the offense for which the offender is in prison is both internally incon-

sistent, and particularly inappropriate. The victim will in all probaVjility, have had
no contact with the offender since the offender was imprisoned. He should there-

fore have no information relevant to the offender's status at the time he is re-

viewed for release. Inviting him to comment is simply offering him an opportunity'

to raise unsubstantiated fears and old hatreds.

(d)(4), directs the Bureau to furnish the Parole Board with any recommenda-
tions for parole made at the time of the offender's sentencing. Such information is

similarly irrelevant, since it has notliing to do with the offender's suitability for

release at the time of his review.
It is recommended that (d) be revised to eliminate the submission of any data

other than the institution's report and the results of any physical or mental
examinations of the offender. Additionally, it should require the institution to

take a more active role in the pre-release process by directing the institution to

report on the availal)ility of job opportunities for the offender if he is released,

the likelihood of the offender's rejoining or being supported by his family, and
other information directly relevant to how well he will function if he is released

from the institution.

(e) Standards for Release on Parole—provides that the Commission, "having
due regard for the character and circumstances of the offense, and the history,

character, and condition of the offender, shall be guided by the need to maintain
respect for the law, and to reenforce the credibility of the deterrent factor of the
law, the need to protect the community, the need of the offender for continuing
supervision and assistance, and the available resources of the Federal Probation
Service".

(f) Lists those factors which, "when relevant and taken in context, are proper
for consideration by the Commission" in determining whether to release an
offender on parole. The factors enu aerated are virtually identical to those listed

for consideration by the court in determining whether or not to place an offender

on probation, and are subject to the same defects as noted, supra; as well as to the
further criticism that the difference between parole and probation makes use of

the same criteria for release inappropriate.

These sections listing the criteria for release are significant additions to federal

law and practice, since the factors to be considered by the Parole Board have
not previously b(;en included in the federal code. We approve the adoption of

such standards, in principle; however, we consider the adoption of the standards
proi)()sed an obstacle to achieving the goals of any reform of the federal parole

system.
As drafted, these standards neither effecti\ely limit the discretion of the parole

board, nor provide a judicially enforceal)le guideline for the exercise of that

discretion. More importantly, the.y inject factors into the decision-making process

which are irrelevant to determining the readiness of the offender for release.

The parole release process is essentially a eompVomise or adjustment between
the needs of the criminal justice system, and the needs of the offender.-^ Thus,
the decision to grant or deny parole is oft(>n affected by considerations other

than the likelihood of the offender to repeat his offense as noted previously.

This is done to support insiitutional discijjhne, or to avoid public criticism of

the parole system." Adoption of the standards proposed (e.g., "the need to re-

25 Tixsk Force Rnport: Corrections, swprra ul p. 423.
2« In genriMl, see b;i\vsoii, .supra.
2' Parsons-Lewis, xupra at 1527.
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enforce the credibility of the deterrent factor of the law") would simply legitimize
the apphcation of an admittedly improper standard, since this "need" has no
relationship to the readiness of the offender for release.

The drafters of the Model Penal Code, and the National Commission on Re-
form of the Federal Criminal Law, have both concluded that there should be a
legislatively adopted presumption in favor of parole, applicable in all cases unless
specified countervailing factors can be shown to exist. The Brown Commission
has similarly adopted this approach, recommending that legislation establishing
criteria for parole should be patterned after § 305.9 of the Model Penal Code,
and should:

1. Require parole over continued confinement unless specified conditions
exist

;

2. Stipulate factors that should be considered by the Parole Board in arriving
at its decision;

3. Direct the parole decision towards factors relating to the individual offender
and his chance for successful return to the community .^^

We recommend adoption of this approach, and the formulation of such stand-
ards as wiU most clearly put the burden of proof on correctional authorities to
justify continued imprisonment of the offender.

III. Proposed Supplement to 3-12F3

The procedural protections and reforms discussed in this section are an integral
part of any reconstitution of the federal parole system, and should be included in
any new parole legislation.

A. The neeed for findings

At the present time, the absence of any requirement that the Board of Parole
give the offender reasons for denjing him parole is a fundamental shortcoming
of the parole release process, and has been identified as an important cause of
inmate tension.^^ Without exception, commentators on the parole process have
urged the Board to furnish the offender with a statement of reasons when parole
is denied. All recent proposals for reform of the parole process have included this
requirement.^o

In his recent Statement of Reorganization, U.S. Parole Board Chairman,
Maurice Sigler noted that the proposed innovations,

"which have been undergoing evaluation in a pilot project since October,
1972, will meet most of the frequent criticisms of the parole procedures.
Included in the revision will be the right of the inmate to have a representative
present at the parole hearing, speedier decisions made in the framework
of a two axis set of guideUnes, reasons when parole is denied, and a two-step
appeal process. ^^

We recommend that this code conform to the position taken bj^ the Board of
Parole and adopt legislation requiring the Board to furnish a written statement of
reasons when parole is denied. ^^

An integral part of this recommendation is the requirement that the material
submitted by the institution to the Parole Board be disclosed to the offender and
to his attorney prior to the parole hearing.

B. Disclosure

The National Advisory Commission has recommended that disclosure be made
in aU cases, unless there are particular compelling reasons for nondisclosure of
certain information, which can be itemized by the hearing examiner.^^ This is

essentially the compromise which the Supreme Court approved for parole revoca-
tion hearings in Morrissey v. Bewrer, 408 U.S. 471 (1972).

Although the Supreme Court has not yet required disclosure in connection
with the parole grant hearing, the court has held that disclosure is required in the

2' Task Force Report supra. Standard 16.15—Parole Legislation.
2» Task Force Report: Corrections, supra, Chapter 12.
3" See, for example. Standard 12.3—The Parole Grant Hearing, Id., at 422; Model Penal Code j 30.5.19;

Rubin, "Needed—New Legislation in Correction" 17 Crime and Delinquency 392 (1971).
31 Statement of Reorganization, U.S. Board of Parole reprinted, 2 Prison L. Rptr .521 (Sept.. 1973). A

representative criticism of the parole process calls fonjudicial inquiry into "the almost incredible freedom
from procedural safeguards" enjoyed by the Board of Parole. Johnson, Multiple Punishment and Con-
secutive Sentences .58 Calif. L. Rev. 357, 390 (1970).

32 Non-approval of this requirement would be contrary to the recommendation of all experts in the field,

as noted supra.
33 Task Force Report: Corrections, supra Standards 5.16 and 6.15.

46-4.37—75 12
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rparole revocation process. 3* While it is difficult to predict future court action, the
?trend in recent years has been to extend procedural requirements to administrative
hearings. The fact that these requirements have been extended to protect interests

Jess compelling than the prisoner's interest in his release makes it apparent that
judicial recognition of the need for disclosure in the parole release process is both
imminent and overdue.

For example, disclosure of charges and cross examination of adverse witnesses
have been required in connection with hearings involving the termination of

welfare Vjenefits,^^ social security disabilit}^ benefits, ^^ and eviction from a public
housing project.^^ However, while important, none of these situations involve the
threatened loss of freedom which is attendant ujjon any parole release decision.

The argument against disclosure which is traditionally made is that disclosing
either the identity of the informant or the persons corroborating their report may
pose a threat to their safety and disrupt the security or stability of the institution.

However, the offender is clearly denied the guarantees of due process if material
which is not disclosed is relied upon by the Board to deny parole. Preventing
the inmate from denying or explaining particular factual allegations about his

conduct b3' not telling him about them robs the hearing of any meaning.^*
In order to protect both the inmate and the institution, it is clear that there

must be legislative accomodation of the competing interests involved.

A workable compromise would be to establish as a basic premise that all evi-

dence in the file which is considered bj- the examiner must be disclosed. However,
in cases where disclosure would create a risk to the safety' of an informant, the
examiner should have the authority to decide against disclosure. If he then
relies on that information in making his decision, he must so indicate in his

findings. This will then permit both review of his decision and of the material
withheld. If the information is not relied upon, it must be removed from the file

and sealed. As a result the appeal board will be unaware of its existence.

Another similar compromise has been proposed by Senator Baj'h in S. 3937, his

bill to reform the Federal parole procedures, previously referred to the Committee
on the Judiciar3^39 Senator Bayh's bill recommends against disclosure only when
the information:

(1) is not relevant to the determination of the Regional Board.

(2) is a diagnostic opinion which might seriously disrupt a program of rehabili-

tation; or

(3) was obtained in a promise of confidentiality. Whenever any of this informa-
tion is relied upon, the Board must so state and "whenever feasible make available
to the prisoner the substance of any information contained in any file, report,

,or other document, or any portion thereof to which this section applies." Addi-
tionally, the bill contains requirements that the examiner specify "with particu-
lar!tj'" the reasons for his decision, so that review of the decision against disclosure

.may be made.
Such review should initially be part of any administrative appeal process, set

up to enable offenders to challenge any denial of parole. The establishment of an
.appeal s.ystem will necessitate that findings be made and that the inmate be
given prompt notice of the decision of the Parole Board.

Pursuant to Sigler's proposal for reorganization, a two-step appeal process
-would be created. We recommend consideration of this proposal as a possible

guide: Decisions by the examiners may be appealed to the regional board member
by the inmate within thirty days of its entry upon the record. Ninety days after

the regional board member has entered a decision, the inmate maj^ appeal to
the three man appellate board in Washington, D.C. Cases which require special

handling because of national security, organized crime, major violence, or sen-
tences over forty-five years will be heard by two man examiner panels, but will

be decided by five members. This decision may be appealed to the fuU board.

3-12 F4 CONDITIONS OF PAROLE

The vast majority of conditions outlined in this chapter are the same as those
set forth in Chapter 4, Subchapter D, §4 D2—Conditions of Release, and have
been evaluated supra.

^* Mwrisscy v. Brewer, supra at 185-490.
35 Coldbnq v. Kelly, 397 I'.S. 254 (1070).
38 Richardson v. Pexalts, 402 U.S. 389 (1971).
3' Escalera v. New York City Housing Authority, 425 F.2d 853 (2nd Cir.), cert denied 400 U.S. 853 (1970).
3« Parsons-Lewis, supra, at 1549-1.551.

3» Cong. Record, 92nd Coug., 2d Sess. September 12, 1972 sl4576.
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In general, we recommend that as few conditions of release be established

as possible, and submit that there is no need to supplement the general conditions
of parole with any legislatively established "appropriate conditions," since

those can be imposed on an individual basis where needed.

3-12 r5 DURATION OP PAROLE

The approaches taken by this section, and Section 4206 of S. 1400 present
•certain policy considerations which should be reviewed.

(1) Commencement: Both this section and S. 1400, §4206, take the position
that the period of parole commences on the day of the prisoner's release from
imprisonment. S. 1 is unclear on its face as to whether the parole term will begin
if the defendant is released to another jurisdiction's hold. §4206 clearly states
that the term will not run during anj- period in which the defendant is incarce-
rated, eliminating any misinterpretation of the statute's application.

The ambiguity of S. I's provision needs resolution, preferably in favor of

parole beginning upon release from federal imprisonment, since by federal stand-
ards the defendant is ostensibly ready fur parole.

Further, S. I's paragraph (a) could use modification to deal with concurrent
parole terms. The language of 4206 fa) is appropriate in this regard:

"Periods of parole run concurrently with any federal, state or local periods
of parole or probation for another offense to which the defendant is subject
during the period."

(2) Effect of imprisonment on other charges on Duration of Parole.

S. 1 by implication appears to take the position that if the federal parolee is

incarcerated on any other charges after commencement of parole, his parole
time, will continue to run unless revoked through formal proceedings. S. 1400
declares that parole shall not run during any period in which the defendant is

imprisoned.
The S. 1 position in this respect appears desirable; if the defendant is incarcerated

elsewhere and convicted, the charging court can take full account of the de-
fendant's situation in passing sentence. And if the Parole Board wishes to revoke
on the basis of a law violation it should institute formal proceedings affording the
offender his due process rights before the parole time stops running; if acquitted
•on the other charges, he should not be further penaUzed.

(3) Credit if any to be given towards the jail sentence as a residt of "clean tim,e."

Existing law provides that if a defendant's parole is revoked, he must return to

prison and complete his original sentence less time already served. The fact that
he may have lived on the street for years as a law abiding citizen is not taken
into account.

S. 1 takes a somewhat moderate view, giving the offender credit for fifty percent
of the time elapsed between the parole of the offender and the commission of the
violation for which parole is to be revoked.

S. 1400's 4207(e) takes the traditional position. Credit for reimprisonment of a
parolee shall be given beginning on the date he returns to custody; in other words
there is no credit for "street time."

This harsh approach ironically places a greater burden on the model prisoner
who is released early in his sentence than on other prisoners who are considered
worse risks and consequently are released at a later time in their sentence. This
led the Brown Commission to the conclusion that full credit should be given for

"clean time" on the street prior to the violation (Section 3403).
We agree with this approach. If the defendant is convicted of other serious

law violations while a parolee, the sentencing court can take the probal^le impact of

parole revocation and the term to be served into account at the time of sentencing.

3-12 re RESPONSE TO NONCOMPLIANCE WITH CONDITIONS OF PAROLE (a1-A3)

SANCTIONS SHORT OF REVOCATION WE APPROVE (a)4-(a)5 ISSUANCE OF ARREST
WARRANT

The consequences of parole revocation are potentially more far-reaching than
those attendant upon revocation of probation, and therefore require a higher
standard of evaluation by the revoking agency. Statistical data reflect that the
inmate whose parole is revoked serves a significanth* longer period of time in

custody following such revocation than does the inmate who is confined pursuant
to a probation violation-. Furthermore, the inmate released on parole finds his

abihty to stabilize himself in society after release markedly impaired. His adjust-
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ment to the demands of normal life will usually take longer than that of an oflFender

who is placed on probation after serving no time at all.

In addition to the factors cited above, a number of parole revocation cases

handled by the Federal Public Defender's Office and originating out of FCI
werminal Island and FCI Lompoc, have involved the issuance of noncomphance
Tarrants for such technical violations as leaving the district without permission.

These resulted in the arrest of the offender and his subsequent removal from
family, home and employment, to prison. a(4) should be modified to provide that,

"upon a finding of probable cause to believe that the offender has violated a condi-

tion of parole is such a way to be a danger . . . the oflFender may be arrested . .
.",

there be a preliminary determination by the Board as to whether he should be
released or held for a full parole revocation hearing. This limitation on the issuance

of warrants would tend to reduce those issued by the probation office or Board of

Parole as a result of personal pique at the offender's personality or idiosyncratic

behavior. A revocation decision would thus be made only in the event of a serious

breakdown in the offender's life while on parole.

(a)(5) would give the Board sanction to avoid the preliminary determination
noted in (a) (4) and the power to order the oflFender arrested and held in accordance
with the terms of his original sentence, awaiting full revocation hearing. We
oppose this for practical as well as constitutional reasons. The preliminary hearing

usually given to the offender upon his arrest by a probation officer may at a very
early time supply mitigating evidence which could result in the withdrawal of a

warrant. Early release, if justified, is desirable since it saves the taxpaj'er costs of

incarceration. It also tends to promote the maintenance of the offender's stability

in the community, particularly with respect to his employment which is apt to be
lost after sustained absence.

(b) Emergency Situation: This is a preventive detention measure which allows a

probation officer to arrest without a wurrant when he has probable cause to belie\-e

that an offender has violated or "is about to violate a condition of parole", and
when the time lost in awaiting Board approval of the warrant would create an
undue risk to the public or to the offender.

This provision should be eliminated. First, it puts the probation officer in the

role of a law enforcement officer rather than that of an adviser and consultant for

the oflFender. Probation officers should not be authorized to make arrests. Secondly,

if the probation officer has the required information, he may forward the infor-

mation to the nearest law enforcement agency to take appropriate action. (See

Comments infra Sections 1-4-D4) Thirdly, there is no crime in thinking about
committing a crime. Indeed, even the Commission is unauthorized to issue a
warrant on these grounds. Using the belief that an offender is about to violate a
condition of parole as a basis for arrest simply does not comport with normative
standards of criminal procedure, and entails a potential for abuse and harassment
that should in this case be eliminated. Finally, with modern telecommunications
there is ample opportunity for the probation officer to contact the Parole Com-
missioner on short notice in emergency situations to obtain authority for arrest.

(c) Hearing
The standard for revocation of parole and the procedural guidelines which must

be followed have been set forth by the Supreme Court in Morrissey v. Brewer,

408 U.S. 471, (1972). The Morrissey standards as they relate to the preliminary

and the revocation hearing should be adopted and codified in this section.

3-12(F)(7) FINALITY OF PAROLE DETERMINATIONS

Pursuant to 3-1 2 (f)(7):

"No court of the United States shall have jurisdiction to review or set aside

any action of the Parole Commission, regarding, b\it not limited to, the release or

deferrment of release of an oflFender whose maximum term is not expired, the

imposition or modification of conditions of parole, or the reimprisonmcnt of an
offender for non-compliance of conditions of parole during the term of parole."

This section should be stricken in its entirety, and eliminated from any projjosed

federal code, since its adoption would be inimicable to achieving any reform of the

federal parole system.
Preliminarily, it should be noted that the constitutionality of this provision

is extremely d()ubtful. On its face it appears to contravene the due process require-

ments of the Fifth and Fourteenth Amendments, infringe upon the free exercise

of rights guaranteed l)y the First and Sixth Amendments, and potentially offend

the strictures of the equal protection clause.
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In addition to these constitutional deficiencies, the section is in conflict with the
fundamental principle of administrative law that decisions of an administrative
agency must be subject to review.^" Where these decisions affect "liberty" or

"propertj'" within the meaning of the Fourteenth Amendment, that review has
heretofore been required to be judicial as well as administrative.^' Without such
review, it would be impossible to check administrative abuses of power, or to set

aside decisions made by an agency acting in excess of its authority, in violation of

its own regulations, or without regard to the requirements of procedural due
process.

In Arciniega v. Freeman, 404 U.S. 4 (1971), the Supreme Court in a per curiam
opinion, directed that the Federal Parole Board demonstrate satisfactory com-
pliance with its own regulations before its actions may be judicially approved.
This decision is but one in a continuing line of Supreme Court decisions extending
the guarantees of procedural due process to administrative settings.

In Shapiro v. Thomvson, .'^94 U.S. 618, 627 at Note 6 (1969), the Supreme
Court held that a constitutional challenge to certain welfare regulations could
not be avoided by the argument that public assistance benefits were a "privilege"

and not a "right", thus voiding the right-privilege distinction as a basis for

denying review. It is now settled that where the governmental action may cause
a "grievous loss" of either hberty or property, constitutional scrutiny must be
provided. In Morissey v. Brewer, 408 U.S. 471 (1972), the Supreme Court brought
the parole revocation process firmly within the protective ambit of such review,

by holding that:
"The liberty of parolee although indeterminate, includes many of the core

%alues of unqualified liberty and its termination inflicts a 'grievous loss' on the
parolee and others. It is hardly useful any longer to try to deal with problems in

terms of whether the parolee's liberty is a 'right' or a 'privilege'. By whatever the
name, the liberty is valuable and must be seen as within the protection of the
Fourteenth Amendment."
Our research has disclosed no other administrative agency which has received

a legislative grant of immunity from judicial review such as that proposed in

this section. While there is justifiable concern over the increasing number of

cases filed in federal court, and the increasing number of appeals taken from both
judicial and administrative decisions, it is not a rational response to this increased
caseload to foreclose judicial review to whole segments of the population.

Recent opinions have make it clear that most of the tenets upon which a
judicial hands-off policy towards correctional law were based are no longer
viable. Both federal and state courts are examining prison and parole conditions
in light of constitutional standards.^^
The concept of judicial review of prison and parole decisions is not derogatory

of the professionalism of correctional personnel, but is rather a necessary check
on the power of the institutional agencies operative in this field. This has been
well explained by Judge David Bazelon, of the U.S. Court of Appeals for the
District of Columbia, in an opinion approving judicial review of certain adminis-
trative decisions made by medical personnel in treating mentally ill persons:

"Not only the principle of judicial review, but the whole scheme of American
government reflects an institutionalized mistrust of any such unchecked and
unbalanced power over essential liberties. That mistrust does not depend on an
as.sumption of inveterate venality or incompetence on the part of men in power,
be they presidents, legislators, administrators, judges, or doctors. Judicial review
is only a safety catch against the fallibihty of the best of men, and not the least

of its services is to spur them to double check their own performance and to
]:»rovide them with a checklist by which they may readily do so. Covington v.

Harris. 419 F. 2d 17, 621 (D.C. Cir., 1969)"".

Diversion

Litt'e mention of diversion programs is made in either S. 1 or S. 1400. Yet a
significant portion of the National Advisory Commission's Report on Correction
discusses models for diverting both young adult and adult offenders from the
Criminal Justice Sj^stem. And now pending in Congress are two bills H.R. 9007
and S. 798 which would establish pre-trial diversion programs in the district court.

' See generally 1 K. Davis, Administrative Law Treatise § 6.02 (1958).
« See Oraham v. Richardson, 403 U.S. 36.5, 374 (1971).
<2 For examples of this increased judicial involvement, see Comment, "The Parole System", 120 Penn. L.

Bev. 282 (1971).
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Already in existence are two types of limited diversion programs; under the
so-called " Brooklyn Plan" the U.S. Attorney may hold a prosecution in abeyance,
usually the case of a minor, contingent on his good behavior over a specified period
of time, during which the defendant will be supervised by a United States proba-
tion officer. Upon satisfactory completion of the informal probation, the case will

be dismissed; or it may be dismissed subject to refiling in the event of a subsequent
delinquency. For the defendant the program has the advantage of avoiding a
conviction, and the collateral consequences such a conviction brings.

In 1973, 689 persons were received under probation supervision by means of this
deferred prosecution program. •^

There is still another type of diversion program. Under 18 U.S.C. 5001, the
United States Attorney is authorized to divert those under 21 to the state which
will assume jurisdiction over them.

3-loB2 of S. 1 would continue the diversion program of this latter type.
The diversion programs in H.R. 9007 and S. 798 would be far broader in their

impact.
S. 798 introduced by Senator Burdick, provides that a committing officer upon

recommendation of the attorney for the government may release a person charged
with an offense against the United States by diverting him to a program of com-
munity supervision and services. The program, to be controlled by the Justice
Department, provides for voluntary admission into the program by the defendant,
who will be required to waive his rights to a speedy trial and the applicable
statute of limitations. S. 798 offers diversion only "to persons accused of crime who
accept responsibility for their behavior and their need for assistance." Criminal
proceedings may be resumed upon the grounds that the "attorney for the govern-
ment finds such individual is not fulfilling his obligations under the plan applicable
to him, or the public interest so requires."

H.R. 9007 is similar in many respects; however, under this bill a federal judge or
magistrate would have to order the release, upon the recommendation of the
prosecution, to the appropriate agency. The Prol^ation Department would be
designated as the agency to provide the program. H.R. 9007 imposes no require-
ment of admission of guilt.

Senior Judge William J. Campbell (U.S. District Court, Northern District of

Illinois) testified regarding both bills before a Subcommittee of the House Judi-
ciary Committee early 1974. In his remarks Judge Campbell pointed to the
"need" for such diversion programs.
"The goal of deferred prosecution is to intervene as early as possible following

an offense—positive intervention with a maximum range of resources; counselling,

vocational training, contract services, temporary housing, or whatever is needed
for the offender to get a 'new show on the road'."

Indeed diversion statutes are a promising answer to criticism that application
of criminal sanctions are an ineffective, overly harsh, and often counter productive
means of controlling such evils as alcoholism and drug abuse. In addition such
laws are intended to alleviate the mounting expense and court congestion which
have resulted from processing thousands of persons charged with alcoholic and
drug offenses through the conventional channels of the criminal justice system.

At first blush the goals of these diversion programs appear laudable. Yet there

are substantial doubts about the efficacy of the ]3rograms devised to date.''^

Those doubts were recently expressed in the course of testimony by NLAD.A.
representatives Philip Ginsberg, Marshall J. Hartman, and Nancy A. Goldberg
before the Subcommittee on Courts, Civil Liberties and Administration of Justice

of the House Committee on the Judiciar.y.

Their doubts center around whether such programs really do any good, i.e.

questioning whether those who will be touched by such programs are really in

need of rehabilitation. And they suggest that diversion will take the deterniination

of guilt into a low visibility area where abuses of discretion are not readily seen

or subject to review.
Their testimony calls Congress to take a Avait and see attitude until such time

as the diversion studies underway have been completed and as sufficient experi--

mentation with various programs has l:)een conducted tmd evaluated.
Their testimony follows

:

" Annual Report of the Director of the Administrative Office of the TT.S. Courts, 1973.

*i Diversion of Drug Offenders in Californiu, 26 Stanford Law Review, 923 (April, 1974).
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TESTIMONY OF PHILIP GINSBERG, CHIEF DEFENDER, SEATTLE, WASH.; MARSHALL J.

HARTMAN, NATIONAL DIRECTOR OF DEFENDER SERVICES, NLADA, AND NANCY
ALBERT GOLDBERG, DEPUTY DIRECTOR OF DEFENDER SERVICES, NLADA

The National Legal Aid and Defender Association (NLADA) is particularly

pleased to accept this Subcommittee's initation to appear before it today to testify

on this most important legislation, H.R. 9007 and S. 798, entitled the Community
Supervision and Services Act. NLADA is the only national, non-profit organization
whose primar,y purpose is to assist in providing effective legal services for the poor.

Its members include the great majority of defender offices, coordinated assigned
counsel systems, and legal assistance programs in the United States.

Legislative purpose

NLADA commends the authors of S. 798 for the high goals and principles

enunciated in the preamble to this legislation. These goals include creating new
and innovative alternatives to incarceration e.g. community rehabilitation pro-
grams, job training, etc. The same goals are implicit in the companion bill H.R.
9007. Penologists have long agreed that our penal institutions fail to rehabilitate

offenders, but instead serve as schools for crime which only serve to teach those
inmates who are eventually released from prison how to prey upon the public.

However, there Is a pseudo-Aristotelian dichotomy in the reasoning that there
are only two alternatives, i.e. that either we send offenders to prison or we enact
pre-trial diversion programs such as that suggested by this proposed legislation.

There is a third alternative which we must not overlook, and that is giving each
accused individual a trial in a court of law as envisaged by the Sixth Amendment
to the Bill of Rights with aU of the constitutional protections which our U.S.
Supreme Court has seen fit to apply to criminal proceedings, and when and if the
individual is found guilty in a court of law, we may then place that individual in a
community supervision and treatment program. To accord this special treatment
only to persons willing to "accept responsibility for their behavior" or to those who
have not yet been adjudicated guilty may well result in expending resources to

rehabilitate persons who are in fact innocent of crime by chilling their desire to

take the risk of a trial.

Requiring individuals to accept moral blame or responsibilitj^ prior to acceptance
for deferral of prosecution is reminiscent of the plea bargaining system which has
been so widely criticized of late for its degradation of the criminal justice sj'stem.

Pre-trial diversion and plea bargaining are similar in that they are both short-cuts

to conventional adjudication and are intended to save the taxpaj-er dollar by
affording some defendants less than the full panoply of constitutional rights to
which they are entitled by law. That is not to say that these defendants may not be
benefited by many diversionary programs; however, we must be extremely watch-
ful whenever justice becomes low in visibility and highlj^ inbued with non-
reviewable discretion whether by prosecutor, police, court or any other agency.
We would like to discuss a number of problems posed by H.Pv,. 9005 and the

companion bill, S. 798. Some of the problems which concern us are the placing of

the responsibility for the initial decision and/or investigation for diversion within
the prosecution function, the effect of diversion upon possible police misconduct,
the question of whether admissions of guilt or responsibility are to be required of

the subjects, the issues surrounding the reinstitution of charges, the effect of a

speedy trial waiver, the participation of defense counsel, incui'sions upon the right

to privacy, the lack of proven success in reducing recidivism, the potential regres-

sive effects upon the criminal justice process where diversion is utilized in con-
nection with bail and pretrial release procedures, and, in general, the potential

abuses inherent in a system of justice which unlike the much-criticized plea

bargaining sj^stem, is low in visibility and unreviewable.

Who Initiates the Diversion Recommendation

In H.R. 9007 it is the attorney for the Government who requests that an
individual be considered for placement in a community supervision, or diversion,

program. Placing the authority to initiate the investigation into the individual's

suitability for diversion, and subsequently, the responsibility for recommending
diversion, within the office of the prosecutor has a number of serious drawbacks.
First, it tends to remove the element of voluntariness from the subject's decision

to accept the program and to waive his right to speedy trial as well as a number
of other constitutional rights wliich are impliedly waived by entering into the

program. Even if no explicit threats are made to him by the prosecutor he may
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anticipate harsher sentencing recommendations by the prosecutor for refusing to
accept the prosecutor's deal. Second, there is the danger that prosecutors may
divert those against whom they have a weak case or a case based upon illegally
obtained evidence. Were the initial screening for diversion to take place within
some other agency, the opportunitj^ for selecting out only weak cases for diversion
would be diminished. If the facts of the case are insufficient to prove guilt in a
court of law, the chances are increased that diversion will be utilized for innocent
defendants. A third and very basic reason why prosecutors should not initiate the
diversion decision is the sanctity of the attorney-client privilege which protects
communications made in confidence. When the prosecutor becomes privy to
information regarding the client's suitability for diversion he may also uncover
information relevant to the defendant's case and bearing upon the question of
guilt or innocence. Defendants being interviewed by diversion project personnel
tend to discuss matters relevant to their case, as they have difficulty in distinguish-
ing which information is strictly relevant to determining their eligibility.

The same defect exists with regard to confidentialitj^ of information whenever
the initial interviewing is done prior to adjudication at the request of or by anyone
who is not in the employ of the defendant's atto^ne}^ This information may be
subpoenaed by the court unless it is a privileged communication. While the law
does provide for an attorney-client privilege, there is no such privilege between
social worker and client. This is one of the reasons why the ABA Standards
Relating to Sentencing Procedures and Alternatives recommend that pre-sentence
investigations be deferred until after an adjudication of guilt. Should the individual
be found ineligible for the program or should the individual refuse to accept the
program, the prosecution may be in possession of information obtained in violation
of the defendant's privilege against self-incrimination. While S. 798 attempts to
ensure that information may not be used upon resumption of the prosecution
against a defendant whose diversion was terminated, there are no protections in
the statute—and perhaps it is impossible to build in adequate protections-—for
the individual who is interviewed for admission into the program l)ut never in
fact participates in it. The problems here may be similar to the difficulties ex-
perienced in changing the law to provide only "use immunity" in exchange for
testimony before a grand jury instead of the former practice of guaranteeing full
*
'transactional immunity" e.g. there would be an enormous burden placed upon
the prosecution to prove that none of the proscribed information led to informa-
tion that was used in the prosecution. The most adequate protection is simply
not to take such information from the defendant prior to trial. If such information
is to be taken prior to adjudication it is NLADA's position that a defender or
defense lawyer should be apprised immediately of the possibility of diversion so
that he may be present at the initial interview.

If there is to be any diversion at all, it would be best handled either by an
independent agency or a public defender office. Control by prosecutors in par-
ticular adds to the inherent coercion to accept the deal offered by the state. In
plea Vjargaining, the abuses are less pronounced as the defense attorney maj^
initiate plea bargaining discussions. In some areas of the country, for example,
Seattle, Washington, i the initial interviewing and diversion recommendations are
done by a paraprofessional within the public defender's office. This is beneficial
not onlj^ because of the protection of the attorney-client privilege, but because
of the greater likelihood that the defendant's decision to participate in the diver-
sion decision will be truly voluntary and due to a real desire on the part of the
defendant to participate in a particular rehabilitative program. Thus, the par-
ticipation is also more likely to be successful.

Effect upon Freedom from Unreasonable Seaixhes and Seizures

It is interesting to consider what the effect of diversion would be upon police

misconduct. In a trial situation, evidence obtained by breaking into a person's
house without a warrant would be excluded and, if no other substantial evidence
existf d, the case would l)e dismissed. However, if the person was subsequently
enrolled in a diversion program the policeman's objective of obtaining grounds
for an arrest would have been reached. Police would be encouraged to continue
making similar illegal searches and seizures so long as they eluded challenge in

court. Institutionalization of pre-trial diversion as an alternative to conventional
adjudication may thus engender social effects which are both undesirable and
Tuiexpected.

1 See the attached article by Philip Ginsberg describing the Seattle diversion program and the attuched
article by Nancy Goldberg which discusses which agencies are in control of diversion programs.
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Diversion and Admissions of Guilt or Responsibility

While H.R. 9007 imposes no requirement of admissions of guilt, S. 798 treads
very heavily upon the Fifth Amendment privilege against self-incrimination by
offering diversion only "to persons accused of crime who accept responsibility for

their behavior and admit their need for such assistance." This requirement is

similar to the requirements imposed by the Gennessee County, Michigan, pros-

ecutor's division program which has been criticized. Requiring a prospective
divertee to admit guilt adds an element of coercion to the program which is con-
stitutionally suspect, since diversion may result in dismissal of the prosecution.

By withholding diversion from individuals who refuse to admit guilt or "moral
responsibility" an unconstitutional chilling of the right to trial is accomplished.
It is NLADA's position that no diversion program should require a defendant to

violate his privilege against self-incrimination by pleading guilty or accepting
moral blame. Such a requirement would pose a serious threat to our entire con-
stitutional framework.

Reinstitution of Charges

Both H.R. 9007 and S. 798 contemplate the termination of placement under
community supervision of an individual who has failed in the program and re-

sumption of the prosecution against him. Suppose the person has been placed in a
drug program and he antagonizes the administrator of the program. According to

the terms of H.R. 9007 a person could spend up to one year in the program. Once
he has already "served" one year of his life in the drug program, does reinstitution

of the prosecution smack of double jeopardy? H.R. 9007 is particularly trouble-
some in this regard, as Sec. 3172(4) appears to provide that the same judge that
revokes the defendant's participation in a diversion program may be the one who
later sentences him after trial. NLADA recommends that the statute provide that
the same judge who revokes the program shall not hear the case.

S. 798 permits the resumption of criminal proceedings upon the extremely
flexible grounds that, "the attorney for the Government finds such individual
is not fulfilling his obligations under the plan appUcable to him, or the public
interest so requires." Considering the fact that an individual is susceptible to
receiving punishment twice for the same offense, at a minimum, the statute
should require credit for time served in the diversion program and a full-scale

hearing prior to revocation of diversionarj" status at which the defendant is en-
titled to representation by counsel and to confront and cross-examine his accusers.

Moreover, the hearing officer should be an impartial magistrate and not in the
employ of the prosecutor's office as has been proposed in some quarters. A full-

scale, two-stage hearing was required in the recent U.S. Supreme Case of ]\Iorrisey

v. Brewer. Such a hearing is required wheneveria substantial deprivation of rights

is involved. (Goldberg v. Kelly.)

The system of pretrial diversion makes serious inroads upon the principle
established in North Carolina v. Pearce that the defendant may not be given a
harsher sentence once he has already been sentenced. Diversion may present a
defendant with a "damned if you do, damned if you don't" situation: he may
fear harsher sanctions if he refuses to agree to enrollment in a diversionary pro-
gram, and at the same time be afraid to participate in such a program lest he face
the risk of an increased sentence after trial should be "fail". As an example, during
a recent discussion of diversion sponsored bj' the Illinois Academy of Criminology,
a juvenile court judge was asked whether he took a j'outh's revocation of diversion
into consideration in imposing "sentence" upon the youth. He replied, naturally
if we have already had experience with the youth and he failed to work out in the
program, the penalties imposed should be greater. According to a recent unpub-
lished study, defendants who are terminated from pre-trial diversion programs
are given the highest priority for prosecution and their failure to remain in the
program is taken into account by judges in making sentencing determinations.

Speedy trial

H.R. 9007 explicitljr, and S. 798 impliedly, require the defendant to waive his
right to a speedy trial in order to participate in the program. In S. 798 there is a
constructive waiver of the right since the individual must acquiesce to having
his case continued for a period of twelve months. Suppose, however, that the
defendant proved unsuccessful in the program and the prosecution were to be
reinstated after one month. The statutes are silent on the question of whether the
right to a speedy trial would be revived in this instance. It would be beneficial
to include in the statute a provision to the effect that whatever rights of speedy
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trial the defendant had prior to enrolling in the diversion program would auto-
maticalljr be revived, without his being required to demand them, upon recom-
mencement of the prosecution.

Need for defense counsel

In order that the diversion program may withstand a constitutional test, the
accused must knowingly and voluntarily waive his Sixth Amendment "right to a
speedy and public trial by an impartial jury." In order that such a waiver be
fully voluntary and intelligently made, the assistance of defense counsel is neces-
sary. U.S. Supreme Court decisions, from Gideon v. Wainwright and Argersinger
V. Hamlin (right to counsel at trial) through Coleman v. Alabama (counsel at
preliminary hearing) and most recently, Gagnon v. Scarpelli (counsel at parole
and probation revocation hearings) require the presence of counsel at each critical

stage of the proceedings. In order to participate in the diversion program, the
accused waives his right to a preliminary hearing, to confront and cross-examine
his accusers, to a speedy trial, and to have a jurj^ make determinations of fact; he
may also forego the privilege against self-incrimination and the applicable Statute
of Limitations. In addition to giving up the opportunity to prove himself innocent,
he may be bypassing sentencing alternatives entailing a much lesser degree of

supervision, such as probation. Since diversion may be the most critical, in fact,

the only stage of the proceedings, for a defendant to forego his opportunity to put
the state to the burden of proving his guilt, counsel must certainly be required at
this stage. This view accords with that of the National Advisory Commission on
Criminal Justice Standards and Goals, Courts Standard 2.2, which states, "Em-
phasis should be placed in the offender's right to be represented by counsel during
negotiations for diversion and entry and approval of the agreement." The Prose-
cutor's Manual on Screening and Diversionary Programs, describing the diversionary
program in Genesee County, JVIichigan states at p. 107, "given that most ca.ses

that would go to trial in the absence of CPA [Citizens Probation Authority]
would require appointed counsel, paid from public funds, a further probable saving
is realized by the CPA's case rarely involving defense counsel (Legal Aid)."

It is NLADA's position that counsel should be provided to the defendant at
«very stage of the diversion determination process, from initial questioning through
the final decision to enter the program, and that this right must be plainly spelled

out in the legislation even though the provision of counsel may be implicit in

current federal procedures.

Incursions upon the right to privacy

The United States has made the right to privacy peculiarly its own pet privilege.

It was as a result of persecution in other countries such as England, Germanj',
and Russia that many of our citizens fled to this land. Diversion programs of

necessity make serious incursions upon the right to privacy in the home, since

social workers, as part of their role in a diversion program, typically enter the
home, interview members of the defendant's family, and ask many personal and
embarrassing questions concerning life-style, morals, etc. We may well ask whether
new concepts such as diversion, which come about as a panacea for financial

anaemia in the criminal justice system, are not the first step toward Big Brother-
ism and "1984".

Lack of Demonstrated Effectiveness in Reducing Recidivism Rates

The present proposed legislation appears to be premature in that there has as

yet been inadequate data showing that pretrial diversion programs accomplish
positive results in reducing recidivism rates. This is because the clients tyi)ically

accepted by these programs have been low-risk arrestees who most likely would
not have become recidivists in any case. The eligibility criteria for most programs
have excluded offenses involving violence and have, by and large, been limited to

first offenders. Even in programs which have accepted persons charged with felony

offenses, these were frequently in reality felonies only because of overcharging and
would probably have gone to trial as misdemeanors.

Studies comparing recidivism rates have failed to employ control groups of

individuals charged with the same type of crime as those enrolled in diversion

programs. Thus, figures purporting to "prove" that pre-trial division has reduced
recidivism are misl(>ading. A great deal more study is needed of the effectiveness

of these programs before we reach the stage where a legislative basis is in order.

It is NLADA's position that legislation should not be enacted until there has been
an opportunity to study more programs and to conduct more scientific evaluations

and comparisons of programs.
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Diversion and Pretrial Release

S. 798, Sec. 5, provides for the release of an arrested person to a community
supervision program while awaiting trial. While H.R. 9007 has no comparable
provision, the bill does not exclude the possibility that persons awaiting trial may
be placed in diversion programs. NLADA strongly opposes the placing of persons
intending to assert their innocence at trial in a diversion program.

First, this practice contravenes the basic American principle of justice that the
accused person is presumed innocent until proven guilty. A person taken into a
diversion program, on the other hand, is presumed to be in need of treatment.
Not only does imposing such treatment fly in the face of the presumption of in-

nocence, but it also may prove highly offensive to the innocent defendant and
place unnecessary burdens upon the taxpayer dollar. Imagine the mental anguish
for example, of the innocent young person wrongly accused of possessing narcotics

who is forced to attend a narcotics rehabilitation program attended by hard
narcotics users.

Secondly, pretrial diversion for those awaiting trial runs counter to the intent

of the Federal Bail Reform Act of 1966 and to the U.S. Supreme Court's decision

in Stack v. Boyle. In 1951, the high court held that the only ptu-pose of imposing
bail was to assure the defendant's appearance at trial. The Federal Bail Reform
Act followed in 1966, setting forth minimum conditions of release on recognizance
which could be imposed. However, the principle was clear that no conditions of

release could be imposed unless they bore a reasonable relationship to assuring the
defendant's appearance in court. Firmly wedded to these conditions was the pre-

sumption that a person who had not been adjudicated guilty should not be de-
prived of his liberty' prior to trial. It would be difficult to justify the corrective

treatment given to the accused in a diversion program on the grounds that it was
necessarj' to assure his appearance in court. INIoreover, as diversion programs re-

quire varj'ing degrees of deprivation of liberty, it is necessary to exercise extreme
caution to ensure that these programs do not become a subtle form of preventive
detention.

Finally, there is a great deal of inherent coercion in a program permitting di-

version at the stage or pretrial release determinations. It is diffictilt to imagine a
defendant who has just been arrested knowingly, intelligently and volvmtarily
coming to a decision to accept a diversion program. An arrestee needs to be re-

leased to discuss the matter with family and friends as well as counsel before he
can come to an intelligent decision. Moreover, in many cases the defendant maj^ be
informed that he will remain in custody unless he "cooperates" so that he can be
released to a community supervision program. The threat of jail as the alternative

to diversion will surely remove the element of voluntariness from any pretrial

intervention program. It is for these reasons that NLADA opposes the use of pre-

trial diversion for defendants who intend to assert their innocence at trial and urges
that placement in a community supervision program not be utilized as a condition
of pretrial release.

In summary, NLADA is concerned about the likelihood of wasting society's

resources as a result of diversion programs requiring rehabilitation services and
close supervision over persons who have not been demonstrated to be in need of

rehabilitation. NLADA is also concerned about taking the determination of guilt

out of the daylight of the criminal justice process and placing it in a low visibility

posture where abuses of discretion are not readily seen or subject to review.
Instead of adversary proceedings in a court of law, the trend toward diversion

may place control over the fate of an accused in the hands of well-intentioned
social engineers, and majr weaken our constittitional guarantees to a mere filament.

Finally, reliance upon diversion to cure the ills of our criminal justice system may
stem the pressure for needed reforms in sentencing and criminal codes. As federal

defender Lew Wenzell stated at the NLADA's 51st annual Conference last

October

:

"Panaceas such as a plea bargaining and diversion are simply a substitute for

having the legislature take a real look and see that, as a matter of fact, the criminal
law is much too broad. We're trying to control too much conduct with it. Diver-
sion, like plea bargaining, is like trying to cure a cancer with a band-aid."
NLADA wishes to reserve its judgment on the long-range merits of any specific

pre-trial diversion system pending further study and evaluation of existing and
new diversion programs. Moreover, it is the position of NLADA that passage of a
federal st.atute at this time would tend to hamper the flexibility needed to enable
the planners of diversion programs to experiment with various models and to
determine which model produces the best results. At the present time, research in
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this field is being conducted by the American Bar Foundation, the ABA Commis-
sion on Correctional Facilities and Services, the Universitj' of Chicago's Center
for Studies in Criminal Justice, the American University research project, the

National Center for State Courts under grants from the federal government and
the National Science Foundation, and by the National Legal Aid and Defender
Association in light of its recently published survey of the defense of indigents

entitled The Other Face of Justice. We urge that Congress postpone its judgment
until these and other studies currently underwaj' have been completed so that

their results can be taken into consideration.

Senator Hruska. Does it bother either of you that when you speak

in terms of preckiding consecutive sentencing that you are depriving

the court of discretion, which is a large element in the sentencing

process? It is the reverse, is it not, of mandatory sentencing?

Shouldn't the judge be able to impose the sentence that he think.-

most appropriate in light of the individual case and the experience

he has gained, if that means imposing consecutive sentences?

Does that bother you?
Mr. Van de Kamp. 1 think it depends on the facts of the ca?-o,

Senator. Let me give you a hypothetical example, because we run up
against this every week. I am a postman, and I take a piece of mail

out of the mail that I am delivering and I open it. That piece of mail

is a Government check and I try to forge it, and I am caught after

I try to pass the check.

In that offense I have committed about four offenses. I have stolen

from the mail as a postman. I am in possession of stolen mail. I have
forged a Government check, and I have passed a forged Government
check. Now, the U.S. attorne}' wall not charge all of this in one count

despite the fact that it is an episodic type of crime. He will charge

four counts. And by and large, the case is apt to be bargained out by
way of a plea of guilty to one of the counts. And the sentence will

be on the one count.

On the other hand, it is possible that if I go to trial I will be con-

victed on all four counts. If so, at the time of sentencing the judge

has discretion to impose a penalty of 30 years, that is by making the

maximum sentence on each count consecutive with one another,

where if I pleaded guilty to theft of mail the maximum I could receive

would be 5 years.

Now, what concerns us is that in that kind of a situation the power
to use consecutive sentences, even in episodic situations, has been used

and misused by judges. What we suggest is that we take these episodic

like offenses and provide one maximum so that consecutive sentences

could not be imposed.
We are also saying if these are unrelated crimes—for example,

if I steal that mail, and forge that check and then later go out and
hold up a bank, then the court should retain discretion to make the

sentences run consecutively.

Senator Hruska. But is that not covered?
Isn't it a question whether that it is an unduly excessive sentence?

If we provide for a re\dew of sentences, will we not redress that

problem and at the same time not r\m the risk of hamstrin^'ing the

judges?
Mr, Van de Kamp. I think 3-ou would to a certain degree.

Senator Hruska. Would that not ameliorate the problem?
Mr. Van de Kamp. I think a^ou can go both ways, or merely in

one direction. However, both appellate review of sentences and a
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tight statutory curtailment on maximum sentences would have
the same type of practical impact,

Ms. Harris. I would like to clarify something, and that is that

we are not advocating an absolute ban on the courts' authority to

order consecvitive sentences. What we are saying is that there should
be a legislative presumption in favor of a concurrent sentence to

limit the judge's arbitrary use of his sentencing authority and require

him to make findings which would then permit appellate review if

the sentence is excessive.

Senator Hruska. Well, there is a good deal of criticism, and well-

based, perhaps, in the way it has been presented in other testimony.

The complaint is that the sentence is too long, whether the judge
strings three or four sentences together or whether he imposes the

maximum in the first place. And it can be reached in another way

—

by appellate review.

Mr. Summitt, have you any question on that?

Mr. Summitt. I would like to ask Mr. Van de Kamp what his

reaction is to the S. 1400 approach to this, which would permit
consecutive sentencing but have an upper limit to it, which would
be in the bill as now drafted the sentencing limit for the next felony

degree up from the most serious crime charged in the indictment.
^Ir. Van de Kamp. As I recall, S. 1400 did try to deal wdth episodic

crimes and limit consecutive sentences. That approach, particularly

if you had appellate review of sentences, Avould not bother us so much
because it would tend to reduce present disparities by better control

of sentencing maxima. We of course have dealt with this code on a

seriatim basis. If I knew for a certainty that a specific form of ap-
pellate review of sentences were to be added to this code. Senator,

I think we might actually revise some of our comments. Of all the

things we've suggested today regarding sentencing, we regard our
suggestions regarding appellate review of sentences as having the

greatest favorable impact on sentencing.

Mr. Summitt. That is all, thank you.
Senator Hruska. You testify that the sentences are too long as

provided for, both in S. 1 and S. 1400, and that they should be
shortened. Is this same objective achieved by allowing parole to

commence at an earlier date?
Ms. Harris. No; the existence of long authorized sentences has

been shown to cause both unnecessary imprisonment and the imposition
of unnecessarily long prison sentences. The problems which this

creates will not be eased by the relatively early release of an offender,

who should not have been imprisoned in the first place. Additionally,

^ven though the new code provisions authorize earlier parole release,

it does not require such release, and we can only speculate on how
it will be used. I would prefer not to do that, and to eliminate the

need to rely on early parole by shortening the terms of imprisonment
authorized in this section.

Mr. Van de Kamp. I would like to add one comment to that,

Senator. You have talked about the 5-year term which the Petersen
Commission or the national advisory commission has recommended.
We are not necessarily wedded to 5 years; it may well be that that
parole term should be taken into account in establishing maxima;
what to us is clear is that the 20- to 30-year maximums which are
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provided for in the code are far too long and unnecessary since tlie

dangerous or special offender can be dealt with under the special

offender provision. As a result it be(;omes a matter of tailoring your
regular maximum to this national advisory commission standards,

with consideration given toward the use of mandatory parole term.

Senator Hruska. In your discussion of appellate review of sen-

tencing, do 3^ou prescribe standards, or would you recommend stand-

ards for reviewing the sentences and modifying them?
Mr. Van de Kamp. I think the only language that we have used

has been the word excessive. Of course that reflects the earh^ thrust

of the movement for appellate review of sentences, particularly in

light of the very long sentences that have been imposed, sometimes
without justification. James Bennett, whom I quoted earlier, has

testified over the years about how the Bureau of Prisons has had to

deal \vith those serving these long sentences; he considered the long

sentences a detriment to the persons serving the sentences and to the

Bureau of Prisons as it tried to deal with other offenders.

I think that the courts will probably have to work out a standard

of review. I have no magic formula, but perhaps mere use of the word
excessive is suflScient.

Senator Hruska. Mr. Marvin, have you any questions?

Mr. Marvin. Just one, I believe.

You recommend a notice sanction which would require an organi-

zation to give notice of its conviction to a class ostensibly harmed by
the offense, but how can the effect of a notice sanction really be
measured before it is imposed? How can we measure the effect such a

sanction will have on the customers of the organization? We have a

whole industry on Madison Avenue which is designed to try to project

how the consumer is going to react; what he will buy. Doesn't a

notice sanction, in effect, call for punishment, the scope of which is

going to be difficult to measure?
Mr. Van de Ivamp. 1 think that is accurate. We call for two things,

Mr. Marvin. First, mandatory notice to the class of persons affected.

For example, take a simple trucking-type violation where someone has

charged rates at a level lower than he was supposed to under ICC
tariffs; in that kind of a situation, written notice, perhaps by letter,

would be required to be sent to competing carriers giving the facts of

the conviction. As a result the competition could determine whether
they had been injured by the law violation, and if so take appropriate

civil action.

When you talk about a food and drug violation, you get into the

problem you have just mentioned. Suppose a beer company has been

adulterating its beer. Should the public at large know about that?

I believe so, because the fact they will have to give notice in such a

situation is apt to produce a policy of preventive maintenance on the

part of the corporation fearing the adverse reaction of a public in-

formed of its violation.

I think what you say is true, that public reaction is perhaps in-

determinate; but the company who violates the law takes the risk

and if it violates the law, must pay the consequence, indeterminate

though tliey may be.

Mr. Marvin. Getting back to that beer company, though, if that

sanction is imposed on the beer company it is not going to be selling

as much beer. As a result, their stock may fall. In effect tliat punishes

the innocent stockholders, doesn't it?
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Mr. Van de Kamp. Yes, of course it is. But why sliouldn't the

stockholders be punished for the acts of their management. They put
the management in a position of responsibihty and they can remove
them. The pubUc at hxrge, I think, has a right to know. I think the

pubUc at hxrge can measure the gravity of the conviction—and
measure it against the company's attempts to rectify the situation.

For example, there would be nothing wrong with the beer company
providing notice of its conviction and then notif} ing the public of its

clean-up policies.

I think notice is in the interest of the consumer; if there is such a

thing as preventive deterrence, then j^ou have it here, because here
the word must go out. You cannot jail a corporation, although man}^
times you might like to.

Occasionally you can jail a captain of industr}^ as they did in the

General Electric cases back in the late 1950's. Those short jail sen-
tences had a profound impact on big business. In a less personally

punitive way a notice sanction would have no less significant impact.
Mr. Marvin. I think there is a same kind of impact with an anti-

trust violation—a corporation may be required to divest of some of

its companies, and it may be fined.

Mr. Van de Kamp. I think it is the same kind of thing; I have
seen a number of these kinds of cases in my 14 years of practice, for

example ICC violations, Fair Labor Standards Act violations, etc.,

and I've seen the same companies come back into court time and time
again on those types of violations. And I see the Government investi-

gative agencies investigating those same organizations time and time
again. The}" must return to them time after time and give them warning
after warning. If you had the kind of teeth found in the notice sanc-

tion—I think you will find a lot fewer organizations violating the
criminal law.

Senator Hruska. Of course, the argument of loss to stockholders,

if it is followed through to its logical conchision, would mean that a
corporation never could be punished, would it not? Any sanction that
is imposed on a corporation would have an impact either on the value
of the stock or the reputation of the company or whatever.

Mr. Van be Kamp. That is right.

Senator Hruska. Now, if the argument is used that a stockholder
is an innocent party and had no control and therefore the punishment
should not be imposed, that would mean that corporations could
break the law with impunity.
Mr. Van de Kamp. That is right. I agree with that.

Senator Hruska. Except for the liability on those actually
participating.

Mr. Van de Kamp. That is what I am suggesting.

Senator Kru.ska. That is what many court decisions have used as a

reasoning for imposing criminal penalties on the corporation itself.

Mr. Van de Kamp. Right.
Senator Hruska. Anything further?

You have some questions, Mr. Summitt?
Mr. Summitt. Mr. Van de Kamp, I have about three or four short

questions. We may have, after studying your statement, more detailed

questions which can be dealt with in writing.

Mr. Van de Kamp. We would be happy to do that; we would be
very happy to assist this subcommittee in any way, Mr. Summitt.
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Mr. SuMMiTT. We have had a lot of discussion on appellate review
of sentencing, particularly in terms of the defendant's interests. It

has been argued that there should also be a right of appeal of a sentence

on the part of the Government in order to have a balanced develop-

ment of a jurisprudence of sentencing. Do you have any observations

on that kind of approach?
Mr. Van de Kamp. Yes, I am opposed to that kind of approach

because it seems to me that it's traditional in the American system
of justice that the Government should onh'^ get one shot at a defend-
ant, and that shot is at the trial court. If error is committed there, in

terms of the fact-finding or in the sentencing, review should only be
available to the defendant on appeal. In a sense the spirit behind the

concept of double jeopardy argues against what you have just

suggested.
Second, we have approached appellate review from a concern with

excessive sentences. I do not think our proposal is going to produce
an appeal in each case, thereby flooding the appellate courts, because
once you get a jvirisprudence of sentencing, sentencing is apt to pro-

ceed on a more rational basis. So too a more rational penalty maxima
is bound to cut down on the potential for appeal. I think that if you
give the Government the right to seek sentence increases on review
you will tend to open appellate review much more than excessive

sentences. I think the argument has gained some currency that the

Government be allowed to appeal on the basis that it will limit the

number of appeals. I believe that it may work to the contrary.

There's another aspect to this, and that's the specter of "appeal
bargaining" it raises. A number of legal scholars have criticized plea

bargaining in general and the Watergate plea bargaining in particular

as a less than ideal way to resolve criminal cases. Plea bargaining is

a fact of life in some courts. Ideally the practice shoidd end.

I am concerned here that if the Government has the right to seek

an increased sentence on appeal that you are going to find that power
to increase used as a bargaining wedge with the defendant to prevent
him from appealing his underlying criminal conviction. In other words,

you will find defense lawyers and Government lawyers entering into

deals, where the Government will agree not to seek to increase the

sentence upon agreement by the defense not to appeal the conviction;

that kind of thing is unseemly, and just compounds the ills of plea

bargaining today. I would prefer to limit appellate review of sentences

to defense motions to reduce excessive sentences. Again I underline

the word "excessive", which is the key to our proposal. Our proposal

will help produce a jurisprudence that once established should limit

appellate review to the extraordinary case; it should not add
appreciably to the workload of the appellate system; and once it's

established our district courts will have some guidelines to operate

under and as a result should impose more rational and less disparate

sentences. That is all we are asking.

Senator IIruska. What about the situation, if counsel will yield,

where a plea of guilty is entered, the sentence is imposed, and then the

defendant appeals from that? Is that all right? Would we have the

best of all worlds under that type of an arrangement where an agree-

ment is reached, and it would be really the essence of plea bargaining,

I suppose. Could he, under those circumstances, then, in your judg-

ment, be permitted to appeal that type of an arrangement?
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Mr. Van de Kamp. It seems to me, Senator, that if the defendant
•entered into an arrangement or a plea bargain with the prosecutor
and the judge under rule 11, that is, the defendant agrees to plead
guilty upon the understanding there will be a top on the sentence

—

then he should not have the right to appeal, providing the arrange^
ment is maintained by the court. He should keep his bargain. Most
judges in our Federal court system, do not engage in plea bargaining.
They refuse to tell the defendant before sentencing what sentence
lie or she will receive. Rather, they tell the defendant to take his

chances. Thej^ will tell a defendant: "You realize what the maximum
sentence is, do you not?"—They will have the defendant repeat
what the maximum sentence is. The judge will say: "You know I

could give the maximum to you? No promises are made, are there?"
The defendant will usually respond in the affirmative. So the defend-
ant pleads guilty. Let us assume in the rare case the judge gives
him the maximum sentence and really hits him very hard. In that
kind of a case where there has been no plea bargain, no advance
imderstanding, the defendant should have the right to appeal the
sentence, assuming the sentence can be deemed excessive.

Mr. SuMMiTT. Let me ask you three questions dealing with the
parole area.

One, you suggested judicial review of parole decisions. If such
review were permitted, what kind of standards of review would you
have, and do 3'ou think this would overburden the parole system.

Mr. Van de Kamp. Well, first of all, we are calling for a system
of review within the Parole Board itself. We are asking for a two-
scale review. First, to a regional member of the Board of Parole, and
then, beyond that, if the parolee desires, to a national board. If the
13arolee is still unhappy, he should have the right to be able to petition

a district court by way of a "WTit of habeas corpus on the basis that
the action taken against him was in violation of his constitutional
rights, for example that due process was not observed. In other
w^ords, he should be allowed to take it up for review as one might
take up any other administrative agency decision, subject of course
to the limitation on such a review by the exhaustion of remedies
doctrine. I do not think you are going to fmd our district courts
flooded with those kinds of actions. Of course, as long as we have
the kind of system we have today with so few standards, litigation

is apt to be engendered. I've aheady mentioned some of the present
ills in the system. But once we have a bill such as Senator Bayh's
or Congressman Kastenmeier's, wliich provide a decent due process
system, I think you are going to find fewer cases finding their way
to the district court. And I think that the internal review process
is going to cut off many potential district court cases, because I have
some confidence that the present board will correct or try to correct
some of the present abuses in the sj^stem. The Bureau of Prisons
has also set up an internal grievance procedure; and I'm told that
many of the prisoner petitions are being acted upon in favor of the
prisoners.

Mr. SuMMiTT. You would agree that judicial review should be
limited to a review of constitutional grounds?

Mr. Van de Kamp. I am sorry, on the what?
Mr. SuMMiTT. On constitutional grounds.
Ms. Harris. No, and the reason for that is that it is imperative that

the courts take a look at whether or not the parole agency acted in

46-437—75 13
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compliance with its own reoiilutions, or whether it abused its discre-

tionj or acted arbitrarily. These are not constitutional violations

themselves, but they are the reason for requiring review of decisions af

administrative agencies.
'

Mr. SuMMiTT. The Parole Commission bill that is being considered

today contemplates use of hearing examiners. What role should they

play? Should the}^ be a decisionmaking body or should they be a

recommending body?
Mr. Van DE Kamp. I have not considered that before I came in

todaj^, but my first reaction is that they should be a recommending
body; the responsibility for decisionmaking should rest with the

Parole Board members who are responsible for the hiring of the parole

examiners. The decisionmaking should be isolated in a fairly small

board aware of the overall picture. Just as in sentencing 3'ou need
some degree of uniformity in the parole grant process, and I think
3'ou'll probabl}^ best achieve that through keeping the real power in a

small body.
Mr. SuMMiTT. And the last question I have is should the Government

have a right to appeal an "adverse" decision by the bottom level of

the parole decisionmaking authority, where a prisoner is granted
parole? Should they have a right to appeal that decision up through
the system?
Mr. Van DE Kamp. No. At that point the cards are stacked in

favor of the Government. After all, it is the Bureau of Prisons that

supplies most- of the input to the Parole Board; most of the reports

will come from the institutional people. And if the Department of

Justice or another governmental agency wants to supply information

to the Parole Board, it can do so at the same time as the parolee. I

think the same argument would apply here as would appl}^ to the

notion that the Government should have the right to seek increases in

sentences through appellate review.

Mr. SuMMiTT. Certainly that position might make it desirable not
to let hearing examiners be the decisionmaking authority. You would
have hearing examiners releasing criminals without the Government
being able to do anything about it. 1 think that meshes with what you
said on the recommending authorit}^ of hearing examiners.

Mr. Van de Kamp. I am not sure I completely agree with 3'ou, but
if we get to the same point by different means I find no objection.

Mr. SuMMiTT. That is all 1 have, wSenator.

Senator Hruska. Has California a death penalty statute?

Mr. Van de Kamp. We do now, .Senator. In fact last Thursday or

Frida}', the first death penalty verdict was returned in our State since

passage of our new statute.

Senator Hruska. 1 think there are, I believe the latest report is 81

or 82 States since the Furman v. Georgia case that have relegislated

a death penalty. It is not exactl}' correct to say, as some have, that

those statutes are passed in an effort to obviate the Supreme Court
ruling. S. 1401, which the Senate approved in March, was not passed

to escape the Supreme Court ruling; it was passed to comply with it.

I notice you treat the subject somewhat conciseh' when you say you
opposed the death penalty in any instance, which is perfectly all

right, and it honestly represents the viewpoint of the Chairman of the

Brown Conimissicui, incidentally, and he so testified. But a majoi'ity,

a substantial majority on the Senate thought it would be an appro-
priate sentence in the most grevious of cases.
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My personal hope is that the House will follow suit sooii.

Have you any comment on the 31 States re-enacting that penalty?"
Mr. Van de Kemp. First, we did not approach the death penaUy

in our papers outside of the concise way you mentioned. Since it is-

such a burning political issue, we felt we could spend our time more
profitably in dealing with other provisions of the code Y\'hich periiaps

had not received such attenticm, yet which in the long ran may have
greater impact on Federal criminal defendants.

In 1972 there was an initiative on our California ballot to restore
the death penalt}^ in some cases. That initiative passed.

I think it is accurate to say based on public opinion polls, that some-
where over 50 percent of the population still believes the death penalty
should be maintained. It is a percentage which has decreased from.
where it stood at 15 or 20 years ago.

We are very concerned as lawyers that no matter what kind of
controls and techniques jou devise to control the discretion of a judge
or jury, we are going to end up with the same resvdt; and that is dis-
criminate and inecjual imposition of the penalty. Those who receive
the death penalty imder the new statute, as in the past, will largely

be the poor, the minority groups, the disadvantaged, the underprivi-
leged, and the under-represented. To us, the death penalty is a blof
on the American system of justice which the Furman decision gave u&'
the opportunity to eradicate. If we return to it we are again going ta'

finil our death rows stacked up in the .31 States you mentioned, and a
retui'n to a practice which most civilized countries have eliminated.

I would add a woixl about the history of the death penalty and its-

so-called public deterrence. It is fairly clear, from my reading on the
subject, that States where the death penalty has been repealed, did
not find any measurable difference in the crime rate for death penalty
crimes once the death penalty was repealed. To some people the death
penalty is a measvu'e of vengence, that's how they justify its usage,
I A\'ould like to think that we are a progressive countjy with ideals'

which transcend barbaric notions. When we justify the use of the
death penalty on the grounds of vengence it seems to me that we take
several steps back from those great ideals. Ideals aside, if 3'ou want to-

approach it from a strictly practical basis, the death penalty does-

not seem to produce soundly beneficial results.

Senator Hruska. Have you read or studied S. 1401?
Mr. Van de Kamp. We did not do so for a comment for this Com-

mittee.

Senator Hruska. I just wondered, if you had done so, if you woidd.
still believe after going over its provisions and procedures whether it

would be the poor that would pay the penalty, because we followed,
in drawing up that bill, ver}^ religiously the decision of the Supreme
Court in Furman. In that case, the Supreme Court held that the
death penalty was being imposed unconstitutionally because in effect

it discriminated against the poor, the less educated. The imposition
was arbitrary. Our efforts in enacting S. 1401 were to insure that the
penalty would not be imposed with discrimination. Whether the
defendant is a millionaire or a bum, very intelligent or uneducated—
when certain aggravating elements are present and none of the miti-
gating elements are present, the sentence will be imposed.
Mr. Van de Kamp. I understand that. I mean to cast no aspersions,

of course, on the members who have passed the bill; an-d I have read
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Mr. Connelly's Law Review article about the bill Avhich is to the

point that the bill is, a bona fide attempt to produce a death penalty
statute taking into strict account the concerns of the Supreme Court.
But I am concerned that no death penalt}^ bill will ever really work
fairly. For as long as the prosecutor retams the charging power, and
with it the power to plea bargain out a death penalty case to a lesser

offense, someone in the system has the power and ability to ignore

what the Supreme Court has been talking about. On its face the bill

may appear to deal with the problems of inequality, but it fails to

deal with the management of the prosecutorial function in such a way
that each prosecutor handles a so-called death penalty in the same
ivay.

Senator Hrusel\. You mentioned a poll. Was that a recent poll,

that 50 percent •

Mr. Van de Kamp. No. I recall polls on the subject during the 1972

California initiative on the death penalty. State and national polls

were released every couple of months on the public's view of the death
penalty. My recollection of the figures are vague.

Senator Hrusk.\. A national poll?

Mr. Van de Kamp. Well, both national and California polls. I

believe Gallup has polls on the subject, Mr Chairman. I am sure his

organization can supply you with those polls. And the Field organiza-

tion in California has run those polls in conjunction with California

political campaigns there.

Senator Hruska. I wonder how valid a poll like that would be in

view of the fact that 31 States have reenacted the death penalty?

Now, those laws were enacted by people who have to answer to their

constituents, and in the place of the lower legislative body, the more
populous, the more numerous legislative body, they have mighty
small districts and their neighbors get to know them. If their con-

stituents were against the death penalty they would not return

their representatives and those representatives know it.

Mr. Van de Kamp. I think 3'ou might have misunderstood me. I

said that the polls that I have seen show support of over 50 percent,

for the death penalty.

Senator Hruska. Yes, I understand that, and there has been a

shift, a big shift. I know of no more effective poll than passage by
State legislative. They are usually pretty politically oriented, and
they know what the sentiment of their people is.

Mr. Van de Kamp. For whatever it is worth, I can report to you
that I ran for Congress several years ago and the death penalty

was an issue. I opposed the death penalty then, as I do now. A number
of would-be constituents hit me very hard on that issue. I believe I

know the kind of reaction that you get when you are out in the hust-

ings. On the other hand, it seems to me that the supporters of the

death penalty are extremely vocal, and are in many ways more
strident than those who oppose it. Opposing the penalty does not

seem to be the key to popularity in may circles.

Senator Hruska. Very well, have you anything further? We thank

you for coming.
The committee will stand adjourned, subject to the call of the

Chair.
[Whereupon, at 12:15 p.m., the subcommittee adjourned, to recon-

vene, subject to the call of the Chair.]
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The subcommittee met, pursuant to recess, at 10 a.m., in room 2228,

Dirksen Senate Office Building, Senator Philip A. Hart, presiding.

Present: Senators Hart and Hruska.
Also present: Paul C. Summitt, chief counsel; Douglas R. Marvin,

minority counsel; Dennis C. Thelen, assistant counsel, and Mabel A.

DoAvney, clerk.

Senator Hart. The committee will be in order.

We resume the consideration of two proposed bills, namely, S. 1

and S. 1400; each to revise and reform and codify the Federal criminal

laws.

Our first witness, and I suspect one who needs no introduction and
who is responsible largely for the very crowded hearing room this

morning, is the most dramatic example I have ever been able to cite

in refutation of the proposition that there isn't anything anybody can

do about the system.
The committee welcomes the man who has done a great deal of

work to straighten out the system, Mr. Ralph Nader.

STATEMENT OF EAIPH NADER, WASHINGTON, B.C., ACCOMPANIED
BY MOEGAN DOWNEY, COUNSEL, PUBLIC CITIZEN

Mr. Nader. Thank you, Senator Hart.

With me today is Mr. Alorgan DowTiey, an attorne}' who has been

working with us on the issues involved in the reform of the Federal

Criminal Code. This is the first fundamental overhaul of this code m
many generations.

Mr. "Chairman, thank you for your invitation to comment toda}^ on

aspects of S. 1 and S. 1400, the proposals for the reform of the Federal

Criminal Code.
Crime in the United States, like the moon, has its obvious side. But

like its lunar counterpart, crime also has its dark side—the overworld

exploration of which has only just begun.
Watergate and other recent scandals have forced the dark side into

public visibility for all to see. This dark side of crime is that speciality

of government officials and corporations, of genteel accountants and
high-powered executives—formally called white-collar crime.

Attached to this testimony for the committee is a "Report on White-
Collar Crime, 1973-1974" prepared by PubUc Citizen to shed more
light on this hidden side of crime.

(7863)
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It describes cases that involve over 1,000 individuals, 150 corpora-

tions, 168 government employees, 160 corporate executives, 40
stockbrokers, and scores of politicians and lawyers who engaged in

or are alleged to have engaged in white-collar crimes during 1973 and
the first half of 1974. Among the defendants that were either convicted
or sentenced were: A former Vice President of the United States,

a former Attorney General of the United States, a former U.S.
Senator, two members of the U.S. House of Representatives, a former
U.S. court of appeals judge, four former White House aides, American
Airlines, Gulf Oil, Minnesota Mining and Manufacturing Co., Good-
3'ear Tire and Rubber Co., and American Voting Machines Corp.
Numerous others have been indicted for white-collar crimes and are

awaiting trial. There is obviously a very important distinction to be
made between conviction and indictment and that distinction is made
here.

These crimes, in themselves, a severely limited sample of the appre-

hended white-collar crimes in this period—impose a severe cost on
the citizens of the United States. Some 30 percent of them are con-

servatively estimated to cost the victims $4 billion, including auto

theft as reported by the FBI's "Uniform Crime Reports" for 1972.

That $4 billion is only 30 percent of the collection of cases brought
together in this testimony, which in turn are only the tip of the iceberg.

Other, more comprehensive, estimates of the cost of corporate

crimes and consumer frauds range from a low of $40 billion annually

by the 1969 President's Commission on Law Enforcement and Ad-
ministration of Justice, to $200 billion bv Senator Philip Hart (D-
Mich.).
The comparisons with street crime in any category are dramatic.

Newspapers and television highlight bank robberies as major
events, yet the white-collar criminal inside the bank through fraud

and embezzlement took six times more money in fiscal year 1973 than

did the holdup man.
The report focuses on the extent, nature, and responsibility for

white-collar crimes. It provides a factual basis for legislative recom-
mendations offered later in this testimony concerning the role of

corporate management in the commission of offenses and the sub-

secjuent role of persons who blow the whistle on corporate misdeeds;

the need for the enactment of prohibitions against various offenses

such as environmental spoliation; and finally the development of

more effective sanctions to help deter white-collar crime instead of the

present system which imposes only the slightest obstacles to the

perpetuation and success of white-collar crime.

it is important here, Mr. Chairman, to note that sometimes our

language is not coordinated with the seriousness of the offenses.

When i refer to environmental spoliation, the reference is made to the

poisonhig or the destruction of the basic prerequisites for human
health and survival; namely, the land, air, and water, and it is, I

think, appropriate to comment on Attorney General Saxbe's statement

yesterday, when he came down very hard on land developers who
ruined wetlands and estuaries. That emphasis coming from (he Justice

Department, I think, indicates a growing awareness of the health and
safety consequences for present and future generations of this environ-

mental destructive trend.
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The other point on environmental destruction which should be made
is that there are other societies on this planet—some of which might
be called, because of our ethnocentric myopia, underdeveloped or

primitive—and these societies make it a much more serious crime to

contaminate the community's water, for example, than to commit
a so-called "street offense."

An altercation between individuals is considered far less serious

than the pollution of the community's water supply and for obvious

reasons. The latter threatens the survival of the community itself

and the former deals with the security of a smaller number of people.

The "Public Citizens Report" covers four areas of white-collar

crime—stock frauds, consumer frauds, official corruption, and cor-

porate crime. Each has a unique form, occasion, and methodolog^^
But underlying each type is a simple fact—the victims are honest

taxpaj^ers, decent businessmen, consumers, and the poor. Because of

sophisticated duplicit}^ and insulated predations, these victims lose

their money, their health, and their trust in our political and economic
institutions to criminal operators who hold positions of power in

government, law, and business.

Ten major conclusions proceed from this report:

One, during the period covered by the report, the United States

experienced a significant number of serious crimes which are under-

mining this countr} 's basic economic institutions and which have
produced severe economic consequences.

Examples include the failure of 8. Arnholt Smith's U.S. National

Bank, of Weis Securities, and Equity Funding Life Insurance Co.

These crimes have weakened the confidence of consumers in the

business and fuiancial community.
indeed, the U.S. Chamber of Commerce notes that in the last 20

years fraud was involved in the faihu'e of about 100 banks in this

country.
Two, it has been revealed that the political institutions of the

country, be they political parties, State, local or Federal governments,
have been the instruments for high level and widespread crimes. That
is, we have had public fixUancing of campaigns for many, many years,

jVIr. Chairman. It is the public financing that proceeds from, for

example, the kickbacks of engineers and architects to government
officials, pursuant to the acquiring of procurement contracts which
are paid for by the taxpayer.

The Watergate scandals exemplify political corruption at the

highest levels of government, but they have not been unique. Scandals

have also pervaded the Congress, State governments—New Jersey

and Maryland—and local governments—New York and Chicago.

If you talk to the district attorneys that comprise the economic
crime^ project of the National District Attorneys Association—

a

leader of which is Robert Leonard, who is the prosecuting attorney in

Genesee County, Mich.—3'ou can become quite convinced that

Maryland and New Jersey are not unique and that basicall}^ the}^ are

the territories of either historial accident or a particularly aggressive

prosecuting attorney that have brought all tliis out. You can scratch

in any jurisdiction in this country and these problems will be revealed.

When the professional engineers became, as a national organization,

concerned about the Maryland situation, there wasn't forced

Senator Hart. When who become concerned?
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Mr. Nader. The National Society of Professional Engineers.

When they became very concerned about the involvement of profes-

sional engineers in corruption in Maryland with the payoffs. And
there weren't many forceful statements saying that that was an.

isolated incident. All of them knew quite well that this was a national
practice. It is a little more intense in some areas than others, but
basically a national practice that had to be dealt with uniformly.

It was not a case of a few rotten apples in the barrel.

The third conclusion, it is evident that crimes affecting our economic
institutions are often closely interwoven with the corruption of

government officials, such as documented by the Agnew and Queens,
New York District Attorney Mackell cases and as alleged in several

other cases mentioned in the report.

The fourth point, evidence exists that alleged underworld crime
figures, in addition to their involvement in narcotics, gambling and
other offenses, are becoming increasingly involved in overworld crimes,

with the collaboration of insiders, dealing in stolen securities and
stock frauds affecting economic institutions.

Another committee in the Senate has been investigating the massive
scope of stolen securities and it is quite clear that this is now a many
multibillion dollar situation on an annual scale.

Five, the conclusions of earlier white-collar crime studies notably
that of sociologist Edwin Sutherland, that white-collar criminals

exhibit a high rate of recidivism, are supported by the report.

Moreover, the 18-month period covered by the report shows
that this recidivism is true not only for individuals but also for

major corporations, such as Diamond International which pleaded
guilty to an illegal campaign contribution and was indicted for price

fixing paper labels as well.

Six, in a number of cases, the penalty imposed on white-collar

criminals in proportion to the gravity of their offense, as opposed
to the penalty imposed on street criminals in proportion to the gravity
of their offense, is very lenient. Such leniency is due in part of statu-

ory limits, and in part of judicial preferences for powerful, respect-

able white-collar defendants.
One again notes Attorney General Saxbe's speech before the Na-

tional Association of District Attorneys a few weeks ago, where
he made this point about the comparative leniency of those, as he
said it, who would steal our freedoms, compared to the much harsher
sentences to those who steal property.

Seven, the business communitj'^ has shown itself either incapable
or unwilling to police its own ranks or to aid law enforcement agencies
in the detection and prosecution of white-collar crime. This is evi-

dent in the report's description of various stolen stock cases and
the Weis Securities case.

I used the word unwillingly, Mr. Chairman, because for example
it is quite easy to track down stolen securities and to stop this prac-
tice. Not only for traditional reasons of investigative competence
but also for recent computerized systems that can track these stolen

securities and expose their presence. But apparently many businesses
don't want this to occur, because it is much easier to avoid the burden
of knowledge when these securities are used for collateral or for

other business reasons.
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Eio-ht law enforcement agencies devote meager resources to the

inves'tio-ation and prosecution of white-collar crmies in relation to

that expended on street crime. The Department of Justice s legal

activities budc^et for fiscal year 1974 showed that the tax, antitrust,

and consumer" protection activities constituted less than 15 percent

of the total legal activities, manpower and budget.

What is remarkable about the visible scope of business crime,

T^Ir Chairman is that there is extraordinarily little resource devoted

bv law enforcement agencies and legislative agencies to detecting

and analvzing and exposing and prosecuting the presence ot such

business crime. And yet, despite that, so powerful is the pressure

on the society of this business crime that it overflows almost from

its own momentum into pubhc visibility.

\s your Subcommittee on Antitrust and Monopolies showed, the

presence of antitrust crime is really not sporadic at all, but can be

considered epidemic at the local. State and Federal levels, whether

it is plumbers, price fixing or giant corporations' price hxmg. And

I use the old-fasliioned plumbers, before that word got a new

significance.
^ , i . <• i e ^„4-

^Nine increased manpower and greater budgets for law enforcement

ao-encies to investigate and prosecute white-collar crime would be a

productive investment in our economic and political institutions, it

would reduce the increasing public resentment at two standards ot

iustice one for the powerful and one for the powerless, ana reduce

the spirit of lawlessness pervading the ranks of the wealthy and

^^As the National Advisory Commission on Standards and Goals for

Criminal Justice has stated

:

the * * * robber * * * burglar and the murderer know that their crimes are

pale in comparison with the larger criminalty 'within the system.' * * * As long

Is official corruption exists, the war against crime will be Perceived by many as

a war of the powerful against the powerless; law and order will be just a hypo-

critical raUying cry, and 'equal justice' will be an empty phrase.

Finally the lack of information and understanding of white-collar

crime constitutes a great obstacle to its eventual prosecution and

Even though the Federal Government, including the Law Enforce-

ment Assistance Administration, spent over $70 million m 1973 lor

crime research and statistics, there has yet to be an ofhcial analvsis

of the corporate crimes, consumer frauds and official corruption that

are devastating the country's economy and bringing its political

institutions to the brink of ruin.
,. . , . . . . ^. ,

One can say, for example, that the political institution m JNewark,

N.J., has been brought to the brink of ruin and many other gov-

ernmental processes are approaching that brink.
. -n j

Our survey of U.S. Attorneys and State Attorneys-General verified

that only a few of these officials maintain any useful data on white-

collar crime.
^ ^ ,., ™ ^i - i ^.^ i + ^

For submission to the record, I would like to offer this letter dated

July 13, 1974, by Robert Leonard, who is the Prosecuting Attorney

in Michigan and a member of the Economic Crime Project ot the

National District Attorneys Association, which was written to a

number of citizens. This is addressed to Senator Ribicott and goes

over some of the scope of business crime that they have uncovered

and the problems of prosecuting such crime that they have delineated.

That is basically what it is.
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Senator Hart. Without objoction, it will be received.

[The letter from Robert F. Leonard, dated July 13, 1974, follows:]

Robert F. Leonard,
Prosecuting Attorney,

Genesee County, Mich., July 13, 1974-
Hon. Abraham A. Ribicoff,
U.S. Senator, Russell Senate Office Building,

Washington, D.C
Dear Senator Ribicoff: As Chairman of the Economic Crime Committee

of the National District Attorneys Association, I am writing this letter to you
and to every other member of the United States Senate in regard to your current
consideration of the proposed Consumer Protection Agency Act, which is desig-

nated as S. 707. This letter is being sent to you in behalf of all the members of

the National District Attorneys' Association's Economic Crime Task Force as

well as in behalf of other participating officers of the N.D.A.A., aU of whom
acknowledge and concur in my writing to you the following statement of support
for S. 707. The names of these several officers of the N.D.A.A. appear beneath
my signature, infra. As representatives of the N.D.A.A., we believe it is incumbent
upon us to express to you our position in regard to this important piece of pro-

posed legislation which would establish, on the national level, an agency which
we believe would be of tremendous benefit to every consumer throughout the
United States.

We, as prosecutors, are all too famihar with the onslaught of economically-
based crime which is directed toward the consumer. In our opinion, it is indeed
unfortunate that the Congress of the United States has failed in the past to

create such a Federal agency to protect consumers. We urge that the present
opportunity to act favorably upon S. 707 should not be ignored.

As Chairman of this Economic Crime Task Force my colleagues and myself
have within the last several months been actively engaged in the investigation

of many forms of "white-collar" crime which have been perpetrated against the
American consumer. For example, we have actively looked into the current
practices and procedures of the oil industry in this countiy, among other things,

in an effort to discover whether these actions have involved the violation of our
state anti-trust and fraud laws. Our basic purpose has been to ferret out much
conduct which is so difficult to observe and which has such a pervasive effect

on the welfare of the American consumer. The unconscionable rise in the price

of fuel and gasoline has had devastating impact on the economic welfare of many
of our citizens. As a result, our organization and Task Force have pursued their

obligations to the public to investigate this situation with vigor and immediacy.
I would like to here relate to j^ou several of our experiences in this context

w^hich, I believe, point out with specificity the reasons why a national agency to
protect the American consumer is necessary. In this regard, I would like to discu.ss

some of the experiences that our Task Force has faced in the recent past as well

as some of the pertinent experiences which I have experienced as Prosecuting
Attorney in our consumer protection efforts on behalf of our citizens.

Let me first speak to some of the difficulties which the Economic Crime Task
Force has faced in attempting to pursue its investigation of the oil industry and
to gain cooperation from the supposedly concerned federal agencies. During the
week of March 15, 1974, in preparing for a meeting with the oil company officials

in April the member offices of the Energy Crisis Committee of the Economic
Crime Task Force of the N.D.A.A. sent staff people to Washington, D.C, to

attempt to collect data and to conduct interviews with legislative committees,
administrative agencies and trade associations.
The Committee staff people received a generally unsatisfactory reception at

the U.S. Department of Justice, the F.T.C., and at most of the legislative com-
mittees currently involved in similar investigations of the oil industry. These
staff members had considerable difficulty in obtaining information from any of

the k gislative committees which concern the ciu-rent investigations of the various
aspects of the petroleum industr.y, and which information had not already been
publicly disseminated. Two predominant attitudes of these legislative committees
became apparent, in our opinion, both of which operated to impede any mean-
ingful cooperatifin with our staff members.

First, the legislative committees involved here perceived the investigative
efforts of the Energy Crisis staff as being merely local, narrow in scope, and there-

fore not "truly serious" and deserving of their full and co-equal cooperation.
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Second, these committees displaj^ed a patently "jealous" posture in relation

to the data and information which they had collected. In effect, each committee
seemed desirous of guarding its owti information and of isolating the same for

its own particular investigative purposes, notwithstanding that such information
obviously would have been helpful to our common objective of investigating the
petroleum industry.

This kind of a "balkanized" attitude on the part of these several legislative

bodies was shared by the several, federal administrative agencies, which are also

now involved in the investigation of the oil business. Thus, the U.S. Justice

Department, the Federal Trade Commission, and the Federal Energy Office all

took much the same "noncooperative" attitude in regard to our requests for

information as the legislative committees had.

As a result of this lack of cooperation, the N.D.A.A.'s investigation of the oil

industry has been denied the extremely valuable benefits of access to the vast
amount of relevant information and evidence which has already been garnered

on the national level.

Of course, we are well aware that these committees and agencies may have
quite valid reasons for not disclosing to us at this time the content of certain

information. We recognize that some of this information may be of a confidential

nature. But this very fact confirms the basic need for a central, federal consumer
agency which, as a part of the federal government itself, could have access to such
information without violating any well-founded need for preserving this confiden-

tiality. Such a federal agency would at least be granted initial "insider" access to

this material which is apparently being denied to the various, "outside" state

and local investigative units. The federal consumer agency would conversely'

present to all other other federal agencies and bodies a picture of permanence,,

stability, and peerage—all of which characteristics would promote intra-federal,.

inter-state and inter-local cooperation in investigative efforts.

Another example of the need for a CPA-type of law is my poor experience with

the efforts and aid provided by the F.D.A. in our investigation of dangerous toys

in our community. I would like now to bring to your attention our experience

in this regard in relation to the area of dangerous toys.

The Consumer Protection Division of the Genesee County Prosecutor's Office-

has been involved in toy safety pursuits, investigations, and projects since before

the Christmas toy season of 1971. In 1971 and 1972, toy safety regulation on the

federal level was in the hands of the Food Drug Administration (F.D.A.). Our
experience, in general, with the F.D.A. in this field was distressing and unre-

warding. Although the F.D.A. had published a .so-called "banned toy" list for

public dissemination, its list was not only incomplete, but was moreover mis-

leading, inaccurate, and was the result itself of highlj^ questionable "safety-

testing" procedures.
The F.D.A., in fact, appeared to us to wish to discourage action on our part to

effect compliance by local retail toy outlets with the federal agencj^'s own stand-

ards, as weak and incomplete as they were. Furthermore, the "safety-testing"

standards of the F.D.A. were themselves specious, illusory, arbitrary, and wholly
unscientific, and allowed toy manufacturers to easily make minimal and meaning-
less "alterations" or "revisions" to "banned" toys to technicallj' bring them out-

side of the limited purview of the "banned toy" list with F.D.A. acquiescence

and approval. F.D.A. regulation then, in our experience, was regulation in form
only without su>)Stance and without true protection for children-consumers,

the most helpless consumers of all.

In 1973, federal regulation of the toj^ industry passed from the F.D.A. to the

newly created Consumer Products Safety Commission (C.P.S.C). Although the

C.P.S.C. appears to be more favorable to citizen and local agency input in regard

to hazardous toys than was the F.D.A., the results of the C.P.S.C. have been no
more substantial in ultimately protecting our children from dangerous toys than
under former F.D.A. "leadership". The present "banned toy" list is still incomplete
and inadequate. Although the C.P.S.C. appears to more actively encourage local

attempts to effect compliance with its standards, it nevertheless appears just as

recalcitrant to initiate prosecutions against the toy manufacturers for non-
compliance, as was the F.D.A.

Thus, although the Genesee County Consumer Protection Division has identi-

fied hundreds of yer se "banned toys" and other dangerous toys not technically

on the "banned toy" list, and has further informed both the former F.D.A. and
the present C.P.S.C. of these findings over the last some three years, not a single

federal prosecution has been commenced in Genesee Coimtj^, Michigan. It can
safely be assumed that such lack of federal agency action on the local level has
been repeated across the United States.
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In December, 1973, my office filed 81 petitions in regard to dangerous toys
found in Genesee County with the C.P.S.C. pursuant to its rules, wherein we
requested the C.P.S.C, on behalf of all citizens in Genesee County, to abate the
sale and marketing of such dangerous toys in our county. Now, some seven months
later, the C.P.S.C, to our knowledge, has taken absolutely no action whatsoever
in res))onse to any of these 81 petitions.

The indifference and "do-nothing" attitude of the former F.D.A. and the more
positive but as yet unproductive action of the C.P.S.C toward helpless American
children who use and play with such dangerous toys has further demonstrated to

me the imperative demand for a concerned and active federal Consumer Protec-
tion Agency. The heretofore lack of concern on the part of these federal administra-
tive agencies for our children has indeed been personally disheartening and
distressing to me as Prosecuting Attorney of Genesee County, Michigan. I

sincerely believe that a federal Consumer Protection Agency, biung a federally

equivalent agency of the C.P.S.C. and other federal agencies, would more likely

be successful in abating this inexcusable neglect on the part of the federal govern-
ment in this important sphere of activity which so strongly affects the interests

of every American family.

Another area which has been of extreme concern to me, to my office, and to
consumers throughout my county as well as throughout this nation, is the mobile
home industry. Many Americans have, out of economic necessitj^ been forced in

ever-increasing numbers to turn to this less expensive mode of living from con-
ventional housing. They have concomitantly been recjuired to accept the many
fire and safety hazards which are inherent in the numerous, presently mass-
produced mobile homes throughout this nation, which have been and are being
manufactured under the most minimally protective "industry" codes and regu-
lations which can be imagined. The current issues relating to this industry indeed
involve the very life or death of the mobile home resident.

In Genesee County, Michigan, alone in the last few months at least 10 persons
have died horrible and agonizing deaths in at least 22 mobile home lires. There
have also been man,y other such fires and similar deaths across the state of Michi-
gan in the same time period. The Consumer Protection Division of my office, as

a result of these "fire trap" and "tinder box" consumer deaths, has waged an
ongoing campaign and investigation to have greater and more protective "life-

safety" rules and standards promulgated by the concerned state bodies and
regulatory agencies in Michigan over the manufacture and sale of mobile homes in

our state. The impact of our efforts has just recently begun to have been felt on
the state level and has been reflected in the enactment of both rules and legisla-

tion creating somewhat higher but still inadequate "fire-safety" standards for

mobile home construction in Michigan.
One of the primary reasons that our efforts and the efforts of other consumer

groups have not met with greater success is the extreme and overwhelming indus-
try-dominance and influence within the concerned state agencies, bodies, and
ad hoc advisory committees which have the responsil^ility for adopting or enacting
mobile home safety standards. This "pro-industr}-" bias which exists at the state

level of government in Michigan has operated to deny all efforts to have the con-
sumer interest fairly and impartially considered at that level in regard to the issue

of mobile home safety. There does not exist in Michigan an independent, govern-
mental agency with the technical expertise and resources to match those of the

national mobile home manufacturers, of their component manufacturers, or of

their respective insurance companies. Thus, our state gt)vernment in Michigan
has been and will be continually presented with a biased and one-sided set of

documents, information, statistics, and experimental data which will surely sup-
port the desire and ends of the mobile home industry to keep building and safety

standards to the bare minimum, notwithstanding the repeated tragedies associated

with inol^ilc home living.

Indeed, such a "pro-industrj^" bias and imbalance of financial and technical

resources in regard to this business exists not only on the state level but also on
the federal level of government. A gross example of this situation is reflected by
recent action on the part of the National Bureau of Standards (N.B.S.) taken in

1 973. Last year, the Mobile Home Manufacturers Association, the national trade
association of mobile home manufacturers (M.H.M.A.), provided a substantial

private grant of money to the N.B.S., a federal agency within the U.S. Department
of Commerce, for the purposes of conducting experimental, scientific tests of the
fire and flammability characteristics of mobile homes and their component
materials. Although it would be presumptuous to believe that the N.B.S. would
be at all "pro-industry" biased, either in the conducting of such tests or in the
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compilation of the results therefrom because of the fact that the federal agency
was in part privately funded by the industry itself, it can safelj^ be assumed that
the results of any such governmental testing maj', when they are finally made
public, clearljr remain beneath a cloud of suspicion and doubt.
The public may very well perceive that such "official", governmental test results,

paid for in part by the private industry which itself was the suliject of such test-

ing, necei?saril3r must reflect some inherent bias in favor of the industry whose
"gift" made the very tests possible in the first place. Neither the N.B.S. nor any
other federal agency charged with the responsibility of vindicating the public
interest should e\'er have to be placed in a position where its actions or published
information are inherently "tainted" in the public eye because of any forced
reliance upon private industry for necessary funding, either in whole or in part.
The proposed federal Consumer Protection Agencj'- would cure and correct the

very appearance of impropriety or bias aUuded to above by itself providing neces-
sary funds to other governmental or private agencies for research and testing in
areas vitally affecting the consumer interest. The existence of the C.P.A. thus
would obviate any need for federal testing agencies to turn to questionable orivate
or industr-v sources of funding
The "pro-industry" bias (and even the appearance of such bias) tovv-ard

business and the interests of industry on the part of concerned governmental
agencies, both on the federal and state level, certainly' operates to the detriment
of the public and the consumer. This bias directly results in the dissemination
of misinformation, selective information favorable only to the industry side of a
question and inadequate knowledge and understanding for the people. It is my
hope that a federal Consumer Protection Agency would tend to at least give
some seml^lance of balance in the resolution of the many important issues which
affect the public interest, such as those concerning the mobile home industry
in which I have been deeply and personally involved.

In this context, it is extremely relevant that another vital function of the
proposed CPA Avill be to independently gather information to carry out its

purposes effectively in behalf of the consumer. The CPA will have the authority
to conduct and promote research and investigation into all matters which affect

the consumer interest. The CPA will be able to publish and inform the public
about matters closely connected to the public interest. It will provide bona jide

information for public dissemination. It will provide such information from a
centralized, uniform and authoritative source. It is the lack of just such a
source of information that has so severely jeopardized the health, safetj^ and
well-being of the American public countless times in the past as a result of the
public's uninformed use of dangerous and hazardous goods, among other things.

We are all aware that the Federal government should and must take positive
leadership and initiative in the battle to protect our citizens from those forms of

crime and improper business conduct which are perhaps the least observable
crimes of all. We believe that it is imperative that the Federal government now
take positive and immediate action to protect the American consumer.

Proposed Senate Bill 707, which would establish a Federal Consumer Protec-
tion Agency (C.P.A.) to represent and advocate the interests of all consumers
throughout this nation before all the federal agencies and federal Courts, is

a remarkable and laudable vehicle to further the above goals. We strongly urge
every member of the U.S. Senate to favorably support, endorse, and vote for the
enactment of this Bill into law.

Crimes against the consumer and economic crime are a national problem.
Prosecutors on the state and local levels by themselves cannot deal with this

problem in the most effective terms. National recognition of the problem is an
essential precondition to effectively dealing with it on the local level. The pro-
posed legislation would be a fundamental and necessary first step in the ongoing
battle which we must wage to protect the American public and its economic
weffare. There now exists in this country a strong lack of confidence in the proc-
esses of government and the ability of government to protect the individual in

those areas where he most needs protection in this day and age of inflationary
spirals. It is thus essential that this lack of confidence be dealt with on a firm
and direct basis. Certainly, one of the major ways in which the public's confidence
in its government can be restored is by the action of the U.S. Congress in creating
a federal agency, the only purpose of which will be to directlj^ serve and protect
the economic interests of every individual in this nation. A federal Consumer
Protection Agency can and must now be made a realit}^
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Such an agency, would serve and promote many worthwhile protections, goals
and needs which are now demanded by the American consumer. The American
people desperately need an effective "voice" in the policymaking decisions of
the federal government v/hich directly affect them. The establishment of the CPA
"would merely allow the side of the consumer to be heard. We cannot understand
how any federal agency or business could properly object to this simple and basic
<;xpression of fund;imental fairness.

The proposed CPA under S. 707 would additionally perform other vital func-
tions on behalf of th(! consumer which we wholeheartedly support. The CPA
would further serve as the focal point or "clearinghouse" in the federal govern-
ment for complaints by consumers. This centralized function, which would further
augment the effective access by the consumer to his government, will also cer-
tainly tend to enhance the average citizen's confidence in the processes of his
government. It will help to restore the public's basic faith and trust in govern-
ment at every level.

As Chairman of the Economic Crime Committee, and on behalf of the other
designated public prosecutors and members of the foremost National Association
of Prosecuting OiTicials in this nation, m.y colleagues and myself have felt a special
and urgent obligation to express to you our unqualified endorsement and approval
of the proposed consumer protection agency act as it is now embodied in S. 707.

It is our part as public Officials to help stem the current onslaught of economic
crime against the American consumer on the state and local levels. However,
this baitlc cannot be successfully waged merely on our levels. It is essential for
the federal government to provide uniform, centralized and authoritative help
in this task. The proposed federal Consumer Protection Agency would indeed
provide such necessary help and direction. A centralized and integrated response
to the plight of the American consumer on the federal level has been desperately
needed for a long time. We strongly urge that every Senator respond to this
serious plight at this time and endorse the passage of S. 707 into law.

Sincerely yours,
Robert F. Leonard, Chairman, Economic Crime Committee, National

District Attorneys' Association, John O'Hara, President, Coving-
ton, Ky., Milton Allen, Baltimore, Md., Eugene Gold, Brooklyn,
N.Y., Patrick Leahy, Burlington, Vt., Joseph Busch, Los Angeles,
Calif., Edward Cosgrove, Buffalo, N.Y., Richard Gerstein,
Miami, Fla., Carol Vance, Houston, Tex., John Price, Sacramento,
Calif., George Smith, Columbus, Ohio, William Cahn, Mineola,
N.Y., Donald Knowles, Omaha, Nebr., Edwin Miller, San Diego,
Calif., Christopher Bayley, Seattle, Wash., Keith Sanborn,
Wichita, Kans., Dale Tooley, Denver, Colo., Carl Vegari, White
Plains, N.Y., Preston Trimble, President Elect, Norman, Okla.,
Brendan Ryan, St. Louis, Mo., Emmett Fitzpatrick, Philadelphia,
Pa., Harry Connick, New Orleans, La., Bernard Carey, Chicago,
111., Dennis DeConcini, Tucson, Ariz.

Mr. Nader. Thank you, Mr. Chairman.
Next, as to legislative recommendations, the following may be

submitted. For white-collar crime to be eradicated, there must be a
change of attitude in both local, State, and Federal law enforcement
agencies, and in the public. There has to be an emphatic and distinct

change in the basic philosophy and thrust of the Nation's laws that
pertain to white-collar crime.

There are three general legislative areas that slioidd be examined for

their impact on this kind of crime.

The first is the cidpabihty of corporate management. Too often,

corporate executives have been able to use tlie invisible—but presently
legal—shield of their corporation to mask their activities.

The second area concerns specific criminal offenses, four of which are

of particular importance. And linall}^ and most importantly, the sen-

tencing procedure should be strengtlunuHl so that when all other moral,
ethical, and economic considerations fail, the severity of sentencing
will deter future white-collar crimes.
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One, as to corporate management, the lack of accountability in
our large corporate and governmental organizations is a failure of

our present legal system. In fact, these large bureaucracies have be-
come expert at defusing responsibility and accountabilit}^

It is too easy for top levels of management to pressure employees
to commit illegal acts or to participate in illegal activities. No better
example of this exists than that of the President's former counsel,
Charles Colson.

In a sworn statement, Colson said that President Nixon ordered
him to do "whatever has to be done—whatever the cost" to stop
leaks of classified information. Colson quoted the President as saying,
in effect, "I don't give a damn how it's done." Colson then proceeded
to obstruct justice.

Ironically, President Nixon's own proposal to reform the Federal
criminal code, which he has submitted to Congress, would make suqh
Machiavellian management an offense. Under proposed section 403
(a)(3) of S. 1400, a person in a supervisor}^ capacity who so defaulted
in the supervision of an organization as to permit or contribute to
crime would be guilty of a misdemeanor.
The American Bar Association's Section of Corporation, Banking

and Business Law has contended that such an offense would make
executives reluctant to delegate responsibility. In fact, it would
deter managers who exalt results over methods. It would mean that
delegation cannot be mindless—that those who delegate in reckless

and invidious ways—and this is a standard for the courts to judge
and to jury—will share the burden if that delegation results in crimi-
nal activity. It would probably lead to other developments.

For instance, the corporation would designate a particular official

in the company as the compliance officer and it would tend to focus
responsibility. And once a compliance officer is announced, it is quite
sure that he or she would have a vested interest to observe the law
and would be a countervailing force against any more reckless patterns
that might be filtering throughout that corporate structure.

The discovery of man}^ white-collar 'crimes depends not on police

operations, but on whistle-blowers inside a corporatioii who reveal
illegal activities. Such was the case in the Equity Funding and Weis
Securities matters.
Under the two proposals to reform the criminal code, persons who

retaliate against a whistle-blower would be guilty of a felon}'. But,
S. 1400 unnecessaril}^ limits retaliation to bodily harm.

This virtually exonerates the use of the great corporate economic
power against an employee or, in some cases, ignores the power of one
corporation against a smaller corporation. This economic power in-

volves firing, demoting, transferring, or reassigning personnel, altering

fringe benefits and pension rights and blacklisting employees.
When one corporation informs on the illegal activities of another

corporation, say for accepting kickbacks, the informing corporation
ma}^ be at the economic mercy of the guilty corporation. It should be
protected from the loss of business and other economic harm that a
larger, more powerful corporation may exert.

But S. 1 does not limit harm to the definition in S. 1400. Instead,
harm includes economic injury, which is an absolute necessity.

If people are to be permitted to cultivate their own free conscience,

their own form of allegiance to their fellow citizens, they must be
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protected from having their professional careers or employment
destroyed. Their new ethic, expressed in S. 1, will eventually assure
that employees have the right of due process within their organizations.

If carefully protected by law, ethical whistle-blowing can become
another of those adaptive, self-implementing mechanisms which mark
the relative difference between a free society that relies on free institu-

tions and a closed societj" that depends on authoritarian institutions.

I would like to add to this point on corporate responsibility, it is

more important that the comments here be taken in the context of a
portion of the spectrum of recklessness that fit under our proposed
revision of the criminal law, that is, it is very important to make sure
that there is a standard of recklessness and not anj^ recklessness would
involve this kind of criminal enforcement, otherwise you can open
the situation up to witch hunting accusations and pursuits that would
eventually lead to an inhibition of any process of delegation. So,
what we are referring to here obviously is a kind of standard of care
and delegating and instructing that can be given the same type of

relatively precise judicial content as the standard of reasonableness
of care has been given in negligence cases under tort law.

Next, dealing with offenses, while there are literally hundreds of
offenses contained in the proposals to reform the Federal criminal
code that deserve mention, it is important particularly to endorse
three new offenses proposed in S. 1 for inclusion in the criminal code.
These are: Environmental Spoliation, Unfair Commercial Practices

—

Pyramid Selling Schemes and Regulatory Offenses.

The offenses of Environmental Spoliation, proposed in section
2-8F3 of S. 1—but not in S. 1400—would make it a felony to know-
ingly pollute the water, air or land in violation of a Federal statute or
regulation when such violation is gross or the person or corporation
manifests a flagrant disregard for the environment.

It might be added here the contrast between despoiling the flag

and despoiling our environment, which the flag is supposed to repre-
sent, is quite instructive here..You can have mass movements against
individuals Avho despoil the flag and the law can come down very
hard, but the critical areas of our human environment, such as
poisoning the Mississippi River or contaminating Lake Erie or pol-
luting the air above New York City or smogging the city are not
received with that level either of official or public indignation. And
that is what I was referring to as the need for a drastic change of
attitude. Even flags that are despoiled can be replaced, but it is rather
difficult to replace Lake Erie or the Mississippi River. And this is

instructive also for the attitude of corporate personnel, who spend a
great deal of their time flag-waving and much less of their time trying
to limit their corporate defecations into natural environments.
While more specific, narrower definitioDS should replace the terms

"gross" and "flagrant disregard," the thrust and intention of this

section is commendable. In some societies violence to the environment
is or has been treated more seriously then altercations between
individuals.

It is mandator}'- that our Nation perceive the destruction of our
natural resources and our environment in its proper perspective;

that we realize that society can survive individual and relatively

sporadic instances of bribery and embezzlement, but that the ruination

of our environment is a self-destructive and masochistic act; that
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society can hopefully transcend the actions of some of its more venal
and corrupt members, but for humanity to survive, it must first have
an environment—land, air, and water—that can foster and satisfy

it—aesthetically, spiritualh', and ph3-sicall3'.

In your home State of Michigan, Mr. Chairman, the Palisades
nuclear plant, run by Michigan's Consumer Power Inc. has been
involved in a situation that is now before the Justice Department.
According to internal company documents, there was the release of

radioactive material into the air on a number of occasions and this

release was not reported as required by law to the Atomic Energ}^
Commission. And, of course, radioactive material at those levels do
not immediately provoke death and injury and pain and anguish,
and the}^ are invisible in their impact, but nevertheless they do in-

crease the risk of cancer and lukemia and genetic damage in future
years. And it is this kind of attitude that needs to be given much more
strenuous attention by our criminal laws. If the criminal laws come
down hard on a situation such as this, the next thing you will see is a
very strong compliance officer ^^'ith internal corporate powers appoint-
ed to make sure that it doesn't happen again, that is, external enforce-

ment of the criminal law leads to deterrence in the form of structural

reformulations of the locus of responsibility inside the corporation.

One might add that the deterrence of the criminal law is much
higher vis-a-vis economic crimes than it is street crimes. Street crimes
are often crimes of high emotion or other nonrational behavior or
pressure and are less amenable to the deterrent function than crimes of

planning, knowledge of forethought, and crimes that are committed by
organizations that can do something about their repetition through
reorganization and restructuring of executive authority.

Senator Hart. Interrupting you there, if I could simply express
very strong agreem^ent with that point. We debated around here
whether capital punishment is or isn't a deterrent. But, I would doubt
if anybody would argue that for the white-collar type, that even 30
days in jail would not be a deterrent. Thirty daj's in jail really doesn't
deter the kid who probably finds the food and comfort of jail better
than his home surroundings, the street crime fellow, but 30 days in
jail away from his home at Grosse Pointe is a v^ry real deterrent and
I am glad you made the point so clearly.

Mr. Nader. I might add to that that there was—well, we will be
getting to that point later—but in some hardcore economic crime
areas, such as stock thefts, Mr. Chairman, the penalty will have to be
considerably greater. As one of the witnesses, who is a convicted
criminal in these areas, testified before one of the Senate committees,
there are a lot of people he said who would be willing to steal $2
million in stocks for 2 years in jail.

Senator Hart. I have read your testimon}^ and I noticed that
footnote.

Mr. Nader. The second offense which is necessary to make the
Federal Criminal Code a just and reasonably comprehensive law in

unfair commercial practices, proposed in S. 1, section 2-8F4. This
section is directed to several areas of consumer fraud that have bilked
millions of dollars from trusting citizens. Such acts as the adulteration
and mislabeling of goods, false advertising, and rigged sports events
would be felonies punishable by a year in prison and $100 fine per day.

46-*37—75 14
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But this section does not include another consumer fraud, the

pyramid selling scheme, in which the right to sell or distribute a

product is sold to persons, who in turn are encouraged to solicit other

persons to join the pyramid of distributorships.

The intent is not to sell products—only to sell the rights to distribute

them. Markets quickly become saturated with distributors. This is

the kind of offense which has brought Glen Turner and William Penn
Patrick before the courts.

The former Chairman of the Securities and Exchange Commission,
William Casey, has estimated that consumers have lost over $.300

million in such schemes. This committee should seriousl}^ consider

including such schemes in the Federal Criminal Code.

The last offense on which I would like to comment is the regulatory

offense of S. 1, section 2-8F6, which would establish uniform penalties

for violations of regulatory laws and regulations. S. 1400 contains no
comparable section.

Charles Maddock, representing the American Bar Association's

section on corporation, banking, and business law, said when this sec-

tion was first proposed

:

We reject the concept that any activity that is or may be regulated by the
government is of such serious import to the pubhc interest that a failure to abide

by any regulation, rule, or order issued by anyone in authority in any of these

areas (business and economic activity) should be punished as a crime.

There were Federal regulations for safety that affected the Texas
Eastern Transmission Corp. storage tank on Staten Island when its

explosion killed 40 people.

There were Federal regulations in effect which Georgia-Pacific Corp.

allegedly violated when it was indicted for offering sulfuric acid for

shipment in railway cars.

There were Federal regulations on drug safety when Abbott
Laboratories was indicted for contaminated intravenous solutions.

And there were Federal clearances required which Libbey-Owens-
Ford allegedly disregarded when in 1970 it shipped bidletproof

Avdndows to the Portugal dictatorship in a scheme, as charged by the

Federal Government, to give the Portugal militar}^ the ability to

produce an armored amphibious vehicle after efforts to legitimately

purchase them in the United States had failed.

Federal regulations contain safety standards for autos and tires,

meat inspection, flammable fabrics, conflicts of interest requirements,

prohibitions against deceptive advertising and mislabeling, and manda-
tory obligations for recordkeeping, and furnishing information.

The penalties for violating these regulations are contingent upon
the variations in existing statutes. For there to be some consistency

throughout the Government, penalties for violating agency statutes

and regulations should span a uniform range.

We shouldn't have a situation, Mr. Chairman, for example, w^here a

willful violation of meat inspection laws would receive a criminal

penalty, but a willful violation of auto safety standards would not

receive a criminal penalty because of the way the statutes were enacted

into law at different periods in our history.

S. 1 would iuipose such uniformity. Under that bill, statutory penal-

ties would range from 30 days to 6 years imprisonment and flncs would
range from $500 to $100,000, which itself is very low as a maxinumi.
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Many companies, for example, would hardly be deterred by that level

of fine. In the auto safety bill, the maximum is about $400,000. And
when you are dealing with violations involving many tens of thousands

of defective automobiles, that is a very modest fine, indeed, to a com-
pan}'- like General Motors, which grosses $3.3 million an hour, 24 hours

a day on the average.

Yet S. I's regulatory offense section is concerned with only one of

the components of criminal conduct—-culpability. It ignores the other

major component—the proportion of the harm infhcted upon the

victim.

For this section of the bill to be effective and comprehensive, it

should encompass both culpability and the gradient of harm caused

bv the violation of the statutes or regulations intended to protect

consumers' health, safety, pocketbook and environment. Without
such a pro\asion, then, the bill simply equates relatively harmless
transgressions with those that have the potential to inflict serious harm
and possibl}'^ death on entire communities.

3. SENTENCING

a. Prison.—Former U.S. Attorney Wliitney North Seymour, Jr.'s

study of sentencing of white-collar criminals in the Federal court in

New York City concluded that:

The primary objective of deterrence should be focused on those deliberative and
willful crimes which might be prevented by prompt and firm detection, prosecution
and sentencing, e.g. white-collar crime, extortion, narcotics trafficking * * * In
individualizing the sentence imposed for deterrent purposes, the term obviously
should be increased where aggravated circumstances are present, and reduced in

recognition of special efforts by the defendant to make amends such as voluntary
restitution or active cooperation with law enforcement agencies to assist in ap-
prehending and prosecuting other violators.

Our prisons are the shame of our Nation. They are often inhumane
and barbaric, antiquated and medieval. There is a tendency in our
judicial system to suit the prisoner to the prison, to imprison only
those whose impoverished and poorly educated lives reflect the

humanitarian impoverishment of America's prisons.

Though prisons were established to remove those people from
society who pose a threat to its safety, too often those who pose the

greatest threat never see the interior of a prison, except perhaps for

brief and relativel}^ luxurious terms in prison farms resembling country
clubs.

It is not necessary or even desirable that all convicted criminals

languish in jail for lengthy terms. But what is essential if this society

is to retain the least semblance of a democracy and the merest facade
of an ecjuitable judiciary is that penalties be imposed fau'ly and
indiscriminately to all offenders.

I have never forgotten a penalty imposed by a judge in the early

1950's in Colorado against two Indians who were convicted of stealing

two horses. This is in the early 1950's, They were sentenced to 15
years in jail.

For example, in October 1973, Spiro Agnew resigned as Vice
President, pleaded nolo contendere before a Maryland court, and was
sentenced to a 3-year unsupervised probation and $10,000 fine for

evading $13,551 in Federal income taxes on income which was allegedly

given to him m bribes.
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Yet the day before Agnew's resignation, Charles J. Glasgow, a.

Sacramento, Calif, draftsman, was sentenced in municipal court to

70 days in jail for fishing without a license and possessing seven
striped bass under the legal size limit. He was also given an additional

15 daj^s in prison for failing to appear in court.

And on the very day Agnew resigned, a Rhode Island man was
sentenced to 4 months in prison and a $5,000 fine for evading $26,306
in corporate income taxes.

b. As to fines.—Fines, not prison sentences, have been used most
frequently as the penalty for white-collar crimes. Yet it is precisely

this monetary penalty that causes the least hardship for the white-

collar criminal.

In the proposals to reform the Federal Criminal Code, fines have
been maintained at a level that may seriously burden an individual,

but may be miniscule to a wealthy defendant or a corporation. White-
collar crime is profitable, and until the profit is removed from these

crimes, they will continue.

Fines for corporations should be set at a percentage of that corpo-

ration's profits or assets. Fines have been questioned as inadequate
deterrents because the cost is passed along to consumers or share-

holders and because it is directed not at the individuals who caused the

crime, but at that legal fiction, the corporation.

In fact, however, those individuals may be individually tried and
sentenced. And, to the extent that a corporation faces competition
in its field, it will not be able to pass along heavy fines to its customers.

Loss of profits \\'ill mean less capital for dividends for shareholders,

reduction of debt and financing of expansion. This, in turn, decreases

the attraction of that corporation's stock and investors will support
more law-abiding companies.

This would also, in some cases, prompt shareholder action for new
management. The issue here is not the severity of the prison sentences

or of fines, but the proportionate equaUty. For unless penalties for

crimes are just, then there is no justice.

c. Turning to corporate quarantine.—Until S. 1 was introduced,

it was generally assumed that a corporation was immune from tradi-

tional limitations imposed on individuals by imprisonment. However,
S. 1, section 1-4A1, provides that if the offender is an organization,

its right to engage in interstate or foreign commerce may be suspended,

for the term authorized for imprisonmnent of individuals.

This sanction is not unlike that available to the Securities and Ex-
change Commission's suspension of brokerage firms from doing busi-

ness for a certain period of time. Such a sanction may be appropriate

for a large number of offenses. It overcomes the accounting problem
that may accompany fines and it impresses the corporations' share-

holders, employees and customers as to the severity of the offense.

However, S. 1 should be amended to protect innocent emploj^ees

so that their pay or cmplojmient may be continued or compensated
during the period of suspension. So, too, contracts and obligations of

the corporation should be provided for in such a way as to mitigate

the effects of suspension on innocent customers and lenders.

In addition to suspension, the legislation should allow a form of

public trusteeship to permit continuation of the enterprise if it promises

to fulfill certain conditions, much like the present system of probation,

under the close government supervision for a period of time. Such
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conditions would include reorganizing the board of directors and/or
management, temporarily placing a Federal officer on the board to

insure future compliance with Federal and State laws, liquidating

the company and selling its assets to those with the strongest legal

and moral claim to them, divesting certam proiDerty or operations, and
seizing or recalling property.

In short, just as a company can be thrown into bankruptcy under
a trusteeship by creditors, there needs to be a public trusteeship

established for seriously repetitive criminal actions. This is very
important, because it goes to the core of the institutional sanction
that maximizes the application of justice and deterrence. It also

keeps the corporation operating so its performance in a crimmal sense
does not radiate on innocent third parties throughout the country
or the economy.

Finally, deahng with restitution and notice, restitution and notice
are very important penalties for corporate crime and consumer
fraud cases.

Both S. 1 and S. 1400 include restitution as a sanction that the
sentencing court can impose in appropriate cases. Wliile the criminal
law has seldom attempted to restore losses to individuals, the res-

titution of money, either in the form of repa^Tnents to specific victmis,

or the lowering of the price of goods or services for a period of time,
such as gasoline prices, is an effective sanction and should be enacted.
The history of the crimmal law and its avoidance of requiring

restitution is a classic reflection of the historic bias of the criminal
law in its application almost exclusively towards poor people. Be-
cause when you appl}^ the criminal law prunarily to poor people,
there indeed isn't much to restore by way of unjust enrichment.
But when it is applied to wealthier institutions, the additional sanc-
tion of requiring restitution of unjust eni'ichment in addition to

penalties would be a very important deterrent indeed. And it would
make sure that this kind of corporate crime did not pay.

It is a penalty which can contribute to the re-creation of citizen

trust that their Government is actually protecting theu' pocketbooks
and economic security. As Philip Wilson, a confessed international
•stock swindler, told the Senate Permanent Investigations Subcom-
mittee, "many people would be willing to do 2 years for stealing $2
million." This was stated on September 19, 1973.
The notice sanction both warns consumers of the kinds of frauds

being committed and imposes a small penalty by tainting the cor-

poration's reputation. S. 1, section 1-4A1 and S. 1400, section 2004,
would require that an offender give appropriate notice of conviction
to the person, class of persons or sector of the public affected by the
conviction by advertising in designated areas or b}^ designated media
for a period of time.

Man}' consumer frauds and corporate crimes are woefully under-
reported. Consumers often do not know about various frauds and
what can be done to avoid them.

Under this important section, the sentencing courts would be en-
couraged to order that consumers, shareholders, employees, and the
public at large be informed of the activities of corporations they
patronize. "When appropriate, such notice would require television
and newspaper advertisements and clauses in contracts, loans,
prospectuses, and other documents.



7880

There are other types of sanctions that are also possible. For in-

stance, William O. Woolridge, the former top enlisted man in the U.S.

Arm}' was sentenced for accepting stock in a corporation in exchange
for his endorsement of the company to supply Army service clubs.

Part of his sentence required him to work for charitable organizations.

Not only do su(;h sentences benefit charitable organizations, but they
would greatly aid the rehabilitation of the offender.

For example, the president of a coal company convicted of a mine-

safety health code violation could be ordered to work in his own mine
to heighten his personal awareness of the hazards resulting from liis

actions or inactions.

The proposed revisions of the criminal code already contain a nega-
tive sanction that would disqualif}^ professionals and executives from
exercising their professional and organizational functions. Such a

sanction is valuable, but it should be complemented by an affirmative

authority for the courts to order the offender to perform socially

useful activity.

It is apparent here that there is a vast unknown quantity of eco-

nomic crime and political corruption in our societ}^ hindering the wel-

fare and grow^th of the country. Our ability to master the great

economic, social, and political challenges of the next quarter century
and beyond will depend on our knowledge and vmderstanding of how
it is that our commercial and governmental institutions can breed such

corruption and such contempt for the rule of law and principles of

justice.

This also includes, as the report points out, union-based crimes,

which are often also interlocked with either Government or business

accessories.

We cannot turn away from seeking this knowledge; too much is at

stake: the vitality of the econom}^, the accountability of the political

and legal institutions, and the cords of justice and trust which bind
societ}^ together.

To tackle this problem, the Congress must establish a National

Commission on Economic Crime which will fully document and
analyze the scope of white-collar crime; expose where governmental
enforcement agencies and business entities and unions are failing in

their responsibilities to discover and discourage deceit and illegalities;

and recommend to the Nation those actions which must be taken if

we are to achieve the dream of the founders of this Republic, "Equal
Justice Under Law."

I would also like to note that great caution must be taken that

these laws be lead or interpreted either specifically or with discernible

standards, otherwise there can be a proliferation of ambiguous laws

and ambiguous interpretations that would begin encroaching on
constitutional liberties and rights And I think the section is the

proposed bills before this committee on criminal coercision raises

verj^ serious questions as to the embrace of those prescriptions and the

extent to which they intrude and inhibit the expression of constitu-

tional rights. So that we must be, i think, very conscio\is of the need
to establish standards and guidelines and not to j^crmit certain types

of political administrations to grieviously misuse tlie necessary expan-
tion of the concept of the criminal code that must accompany this

revision and must bring the law up to date with modern day technology
and modern day organizational structure.
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Thank 3^011, Mr. Chairman.
Senator Hart. Thank a^ou, Mr. Nader, for a ven^ effective presen-

tation. You make no reference to it—and it is conceivable you haven't
even thought about it in your anticipation of your appearance here
this morning and there is of course no provision for it in either of the

bills—^but it is a matter of some kind of discussion and it bears on
the problem of crime in public office, officeholders criminal activity.

Now, do you have anv opinion as to the need or the desirability

of an independent special prosecutor?

Mr. Nader. Yes; I think that is a very worthwhile recommendation.
The old caution about who guards the guards is very applicable to

the Justice Department, which is the chief prosecutor in the executive

branch, and I think there needs to be an independent special pro-
secutor that would focus on political crimes of this nature.

I think it is important that the constitutional issue be confronted;

that this special prosecutor can't be too independent of the executive

branch, but I think it is a very worthwhile recommendation that was
made by the Senate Watergate Committee.

In other countries they have recognized the need for an outsider

to watch the insiders in the concept of the ombudsman. In Sweden,
for example, the Ombudsman can take the lead in prosecuting judges
who are involved in corrpution.

Senator Hart. Thank you. Now you reminded Senator Hruska
and me that the antitrust subcommittee has on occasions listened tO'

and made comment about boardroom crime and the economic damage
it does, and so on. You suggest that this isn't a sporadic thing. It

is sort of epidemic, and I agree.

Several years ago, in a setting like this, you and I had a colloquy

about making at least some of the antiturst offenses felonies, rather

than misdemeanors and on that occasion you suggested that a felony

status be given to per se coldturkey per se antitrust violations, and
that is, of course, I think, a glaring example of the disparity in the

treatment of street crime and boardroom crime.

Now, I notice in your statement today that you do not return

to that suggestion. You do not comment with respect to it.

I want to raise it with you again, because I understand that this

subcommittee has heard from certain antitrust law experts that the

deterrent effect of a felony conviction is not really significant in

efforts to reduce anticompetitive behavior.
Do you have any thoughts about handling per se antitrust

violations now?
Mr. Nader. Again we are referring to the criteria of the gravity

of the offense as well as the scope of the damage done to the victims.

I can't see how observers can say that the dispatch for 30 days of

General Electric and Westinghouse executives to jail in the early

1960's was a deterrent and then saj^ that the imposition of a felony

for such serious crunes would not be an additional deterrent.

And I think it is the general concensus in the antitrust bar that

the General Electric sentences were a deterrent that radiated
throughout the business world. I see no justification on the basis of

equit}^ as to why serious per se antitrust violations, knowlingly and
willfully committed, are not subjected to the classification of a
felony. You have other crimes that are misdemeanors and felonies.
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I think there should be categories applicable here, because indeed
there are.

Some antitrust crimes are far, far more serious than others and
they should be treated accordingly.

Senator Hart. You mentioned the sentencing of the former Vice
President, Mr. Agnew. At the time he entered his nolo plea, there

was some confusion in the public's mind as to exactly what that

meant. And indeed I have listened to law^^ers over the years trying to

explain what a nolo plea means.
But have you given any thought as to the need for keeping the nolo

contendere plea available in the Federal Criminal Code? It is a

plea that I have never noticed used or made available to the dis-

advantaged of our society. It is a sort of a gentleman's guilty plea.

Do you think we really ought to hang on to that? I know there

are prosecutorial advantages on occasion of having it, but on
balance, do you think it is desirable?

Mr. Nader. Well, I think judges should be much stricter in their

interpretation of it. For example, the judge in the Agnew case said

lie interprets the nolo plea to be equivalent to a guilty plea. And if

that were so, he shouldn't have accepted the nolo plea. I think they
should accept the nolo plea when the judges really believe that it is

merited or that it is accordance with the particular facts of the case.

But to say that we think it is equivalent to a guilty plea and let it

stand as a nolo plea is a terribly confusing thing to the public.

For example, this issue, which would have been decided quite

clearly, is now a little fuzzy, because there wasn't that clear cut
determination that the evidence certainly warranted.

I think we are going to see more criminal la^\yers use that nolo
plea from now on for their underprivileged clients, however, as a

result. The problem with our system of law, Mr. Chairman, is that

we hold our politicians up to the lowest standards. And the liigher

the politicians, the lower the standard we hold them up to. So it is

not surprising that they meet them.
For instance, it has been noted
Senator Hart. I would hope that you are not anticipating events of

the next few months?
Mr. Nader. Well, as I was going to sa}', it has been noted that there

is no organization in our country, whether it is a university or a

corporation or even a union, where a dozen or more of the closest

associates of the head of the operation were convicted or sentenced
with that chief still staying in office. It just would not have occurred.

And obviously, it would not have occurred in a parlimentary sj^stcm,

such as in Canada or Great Britian.

But requiring just an enormous amount of evidence, and tolerating

an enormous amount of obstruction of delivering this evidence to the

deliberating bodies, we arc in effect saying that we are holding the

highest officeholder in the land up to the lowest standards of

performance.
Senator Hart. Of course, the temptation to react and respond is

•enormous, but for obvious reasons, you will understand I shall resist

the temptation.
Mr. Nader. Yes. I want to point out also, Mr. Chairman, that the

ABA put out a press letter 2 days ago which was in the name of the

incoming President of the American Bar Association, noting that one
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of his main goals through the coming year of his tenure is to make
sure that law students learn about legal ethics at law school.

And there is an expression of concern by this gentleman about the

state of affairs with so many lawyers involved in so much political

corruption, including the Watergate situation. And when I read that
press release, it occurred to me that there were times in the past when
people couldn't get the American Bar Association interested at all

in white-collar crimes or political crimes.

This is an example of a major institution in our country whose
members know full well what has been going on for the last 30 years,

but who have now taken an official stand of concern only after others

brought these crimes to the surface. And one way to judge an institu-

tion's sincerity is basically to classify its performance in time and ask
the question: where were you when j^ou could have known about it

and you swept it under the rug?
The medical societies began to be concerned with nuitrition in some

of their statements after the basic hunger prevalent in this country
was disclosed by a few doctors working outside of organized medicine,
as well as other people who were part of that task force. I think this

holds true for many legislative bodies too.

The legislatures at the State level have done virtually zero in

investigating procurement crimes at the State level. Some of them
have never even bothered to write a letter asking about some of these
irregularities. And so, when we ask ourselves, well, is Watergate and
other situations going to bring about a better legal and political

situation, the question is to ask derivativel}^, are these institutions

that now are no longer uninformed and these institutions that should
have informed themselves years ago, because thej^ had the power and
the leverage to do so, are thej'' changing? And if they are not, then the
Watergate situation may be a blot on the Nation's histor}^, but it is

going to change it very little.

For instance, just to amplify this, if these institutions were really

responding, the moment the corruption involving engineers and
architects and procurements contracts erupted in Maryland, then
there should have been calls for inquiries by State legislatures and
attorneys general in every State in the United States, because there
is no secret to those who operate in the daily halls of economic and
political life that these things go on all over the country.

St. Louis or Boston is not different than Baltimore or Chicago.
And these calls have not been made, which indicates that basically

there is an enormous reluctance, largely because of complicity or
fear of the established institutions in our country both political and
economic, to rout out economic crimes.

Senator Hart. It is part of a comment that parallels what I have
read occasionally as an explanation for judges' positions for sentencing
to jail a disreputable defendant and going very gently on the defendant
who looks like him, and that is part of the problem. There is just no
doubt about it.

Mr. Nader. I wouldn't underestimate
Senator Hart. We do tend to understand wh}- somebodj^ is in

trouble if that somebody is pretty much like me and we are quick to

make harsh judgments about the fellow who doesn't look like me. That
is part of this problem.



7884

Well, I would like to add to the record at this point two verj- brief

newspaper clippings. Usually it is generally assumed and quite cor-

rectly, that staff always does this thing for a Senator but I insist

that these two I found myself and pulled out myself, hoping someday
I could use them and you have given me the opportunity. Reading
your testimonj' last night, I remembered them.
Each was printed in March of this year. It goes to the point of

disparity of treatment. The first is a UPI story that appeared in the
Detroit Free Press, March 30, and the caption is Jailed Co-ed To
Be Set Free" and it states that:

Eve Pearson, the former college student sentenced to a year in prison for
stealing a $5 rocking chair, will be released Monday, the Pardons and Parole
Board said Friday.

It goes on to say that she spent three months in jail. And states:

!Miss Pearson of Forest Park and Cathy Hess, also 20, were given one-year
terms for taking the chair from an abandoned house near the Carrollton campus
•of West Georgia College where they attended classes.

The other one is dated the 4th of March this year from the Wash-
ington Star, and it is just one paragraph:
^"Welfare Mother Jailed." And it^states:

A mother of six children in Tallahasee has been sent to jail for ten days for
collecting a $48 food stamp overpayment. The county judge in the case sentenced
Catherine Clark, 43, to jail for failing to report income from one of several jobs
that she holds as a maid—parenthetically, that would suggest that she is not
one of those lazy ones—one of the families that employed her repaid the $48, but
appeals for her release have failed. The judge said he could have sentenced her
to a year in jail and a $1,000 fine.

[The newspaper article dated March 30, 1974, and the newspaper
dated March 4, 1974, follow:]

[From the Free Press, Mar. 30. 1974]

Jailed Coed, 20, To Be Set Free

Atlanta—(UPI)—Eve Pearson, the former college student sentenced to a
year in prison for stealing a $5 rocking chair, will be released Monday, the State
Pardons and Paroles Board said Friday.
A board spokesman said Miss Pearson, 20, would be among 33 inmates of the

women's prison at Millegeville to be freed under the state's early release program
for good behavior.

She has served more than three months of her sentence.
Earlier this week, Fulton County Superior Court Judge G. Ernest Tidwell

turned down a request for another review of her sentence. But Board Chairnuin
Cecil McCall had said previously that the board would be reviewing the sentence
again about April 1.

Miss Pearson of Forest Park and Cathy Hess, also 20, were given one-year
terms for taking the chair from an abandoned house near the Carrollton campus
of West Georgia College where they attended classes.

Miss Hess has appealed her conviction and remained free on bond.

[From the Washington Star-News, Mar. 4, 1974]

Welfare Mother Jailed

A mother of six children in Tallahassee has been sent to jail for 10 days for
collecting a $48 food stamp overpayment. The county judge in the case sentenced
Catherine Clark, 43, to jail for failing to report income from one of several jobs
she holds as a maid. One of the families that employs her repaid the $48, but
appe;ils for her release have failed. The judge said he could have sentenced her to
a year in jail and a $1,000 fine.
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Senator Hart. As you say, unless we can get some equity in the

•sentencing; system, there is going to be an awful lot of people who
a-egard this system as a sort of fraud.

Senator Hruska?
Senator Hruska. Thank you, Mr. Chairman.
This matter of sentencing and the instances that Senator Hart just

icited are distressing. I know all of us are distressed about it.

In your statement, Mr. Nader, you have commented upon the

imevenness of sentences. Many luring examples can be given either

by being too lenient or too severe.

"Now, what would you think, Mr. Nader, of a statutory provision

that there would be an appellate review of sentences? We have had
instances where perhaps even in Maine there would be the forging of

a Government grant or check or postal money order, and the sentence

would be 18 months. Then maybe in Oregon the sentence for the same
offense would be 30 days without any circumstances in the forgery

case being different. That is, neither of them have starving children

at home or neither of them had to get medicine for their wives. The
circumstances were the same.
And, of course, in that event, it doesn't seem right. There is a feel-

ing, and a justified feeling on the part of many prisoners, that it isn't

fair. When they get to prison, they say: "What are you here for?" and
he answers "Well, car stealing." And they ask: "How much?" And
he says: "18 months."
He asks: "How much did you get?" And the other prisoner says:

"I got 5 years."

So what would you think of a system whereby sentences could be
appealed from the trial judge? Right now there is no appeal in the

Federal court system.
Mr. Nader. I think there should be an appellate process. One of

the most awesome powers our legal system accords anybody is the

power accorded to a judge to sentence people almost unfettered by any
standards. And the abilit}-^ of the judge to sentence somebody to 15

years in jail when another judge would sentence somebody to a year
for the same type of oft'ense is prima facie the argument for appellate

review.

I tliink if uniformity is to be an objective partially obtained, it has
to be obtained at an appellate level where these differences can be
discerned and modified. You know, for years Professors Sheldon and
Eleanor Gluck of the Harvard Law School have been talking about
the sentencing disparity going back to the 1930's when they began their

studies in the criminal law.

1 know of almost nothing in the United States that has been so

recurrently exposed and deplored as ineciuitable sentencing, but yet
so little has been done about it. Next to migrant workers who are the

object of hundreds of sympathetic newspaper editorials, I know of

nothing that has been so uniformly denounced and about so little

has been done in the last 40 years.

Senator Hruska. Research we have made on this subject indicates

that the U.S. Federal jurisdiction is the only major court
jurisdiction in a major country in the world that does not have an
appellate review of sentencing. The trial judge is first and last in that
regard. •
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This Brown, report does include the recommendation and the en-
dorsement of the principle of appellate review. And certainly in my
book I hope we can get the job done, Mr. Nader.
At page 8 of your statement you brought attention to section

1324 of S. 1400 as being deficient because it restricts the retaliation

against informants to retaliation b}^ force. There isn't any restriction

with reference to economic loss or injury and so on.

Previous witnesses and the students and the people engaged in

redrafting S. 1 and S. 1400 have come across that deficiency and
here is the language they are proposing, I ask, would it, in your
judgment, serve the purpose? It would make it an offense for a person:

"To subject another person to economic loss or injury to his business

or profession" because of any information he may have given the law
enforcement officers and so on.

Would that language be sufficient in your judgment?
Mr. Nader. No. Because I would want a more strict standard.

I would Hke a more elaborated and strict standard to cover intent,

because such subjection of economic pressure might be inadvertent.

This is why I attach my comments at the end of my testimony that

we have to be very careful that these provisions are not written too

vaguely, because they can be abused in the other direction, that is, to

so inhibit people from effecting their own rights and authorities that
the society would suffer as a result.

Senator Hruska. The exact language of the markup of that section

is:

A person is guilty of an offense if he subjects another person to economic loss

or injury to his business or profession because of any matter described in sub-
paragraphs (a) or (b) of paragraph 1.

And, of course, that relates to the giving of information to a law
enforcement officer and so on.

I am sure that intent would be in there. I don't know how much
more leverage one can get than to say subjecting a person to economic
loss or injur3\ In other statutes, for example in the civil rights

statutes, we find it in there. And I think that language was probably
borrowed from other statutes which have been used for some time.

Mr. Nader. For example, it might be appropriate to use the

word "knowingl}^"
Mr. Hruska. Knowmgly? Well it can be. We debated that long

and earnestly in consideration of the Brown Commission Report,
and there were those who held—and some of them came from Har-
vard as you did—that "knowingly" was necessary, and some held
that "knowingly" neeil not be there because that is part of the crime.

And if it is inadvertent or an unintended act, perhaps unknowingl}''

inflicted, then it wouldn't be considered a crime.

Some argued that when there was such strong feeling one way or
the other that we put it in, and then we would be safe both ways.
You did go to Harvard?
Mr. Nader. Yes.
Senator Hruska. You graduated from Harvard Law School?

That qualifies you for the Supreme Court, doesn't it?

Mr. Nader. Not under this administration. [Laugliter.]

Senator Hruska. How long have you practiced hiw,Mr. Nader?
Mr. Nader. About 3 3'ears, in the traditional sense?
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Senator Hruska. Did you engage in any criminal practice; tlie

defense or prosecution of cases?

Mr. Nader. No, with few exceptions, nothing other than small
misdemeanors.

Senator Hruska. You proposed an increase in fine levels of an
organization and you also suggest that fines should be set at a per-
centage of profits of an organization. S. 1400 provides for a $100,000
maximum for A, B, and C felonies, $50,000 for a D felony, $25,000
and then $10,000 for a misdemeanor. What would you think about
raising the fine levels for an organization to a higher amount of say
$500,000 for a felony or $100,000 for a misdemeanor and $10,000
for an infraction?

Mr. Nader. I don't think that is the way to go, Senator Hruska.
First of all you have still a serious problem of disparity between
corporations. And while this may be a very serious penalty for many
small businesses, it doesn't have that much effect on many of the
larger companies where the fine is on the institution.

There is also, I think something to be said in that area for allowing
judicial discretion subject to appellate review to make the appro-
priate judgment. I am not in favor, in other words, of maximum
financial penalties when they can be applied to institutions.

Senator Hruska. Well, your answer is kind of disappointing to

me because I have been a cosponsor of a bill that would raise the
penalties that way. Senator Hart introduced it and I am a cosponsor.
Mr. Nader. Well, in lieu of nothing——
Senator Hruska. So far we have failed in persuading the Congress

that we had merit in our propv.sal that has been pending now for
several years.

Mr. Nader. In lieu of nothing else, it is obviously preferable to have
a half a million dollar fine in the antitrust laws than a $50,000 fine.

But if I were to suggest what would be the optimum approach, it

would be without a statutory limit.

Senator Hruska. I do not believe, and, in fact I know, that the
bill that we introduced did not say that this is the sole and only
penalty, because it included imprisonment as well as other penalties.

In regard to your point about the absence of an environmental
spoliation provision in S. 1400, that is, a provision making it a felony
to knowingly pollute water, land, air and so on. I should note that
while there is not a provision by that name in the bill there is a
provision in S. 1400 which covers that type of thing. It is section 1615,
entitled "Reckless Endangerment." In addition to that provision, of

course, the Clean Air Act and other envhonmental provisions are
carried forward in their existing form in the conforming amendments
part of the bill.

This is not the only instance in which that is done. In many statutes
regulatory in character, there are specific penalties carried forward
not in the substantive part of title 18 but m the conforming amend-
ments to other titles.

There is a reference in the Clean Air Act, for example, that it will

be punishable according to a certain grade, depending upon the
conduct proscribed.

I thought that I would call that to your attention so that you
would know that the matter is taken care of and it is considered very,
very seriously.
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Mr. Nader. I think the importance of my suggestion lies in tlie

need to give ever more fundamental recognition to environmental
destruction.

For example, there have been recommendations in law reviews to

have any futiu'e amendments or consitutional conventions at the

State level include environmental rights in the body of the State
constitutions. I think that there is something to be said, Senator, for
recognizing certain rights in more basic lesial documents.
Even though there may be a statute for air and water pollution,

something is to be said for recognizing it in the Federal Criminal Code
specifically, and something is to be said for recognizing it in the
constitutional documents.

I think our Founding Fathers would have recognized it in the U.S.
Constitution had they been exposed to such level of environmental
pollution.

Senator Hruska. Short of a constitutional provision, such conduct
can be proscribed in a statute just as effectively. Here is the Clean
Air Act and it says that whoever violates provisions of this act will

be punished thus and so. This is also an appropriate place for such
a statute.

Mr. Nader. Yes, that certainly is and I think this is as well.

Senator Hruska. Now, as to the liability of an organization—well,

first, as I understand it, you support the provisions which make an-

organization criminally liable for the acts of its agents. That is true^

isn't it?

Mr. Nader. Yes, under obvious standards.

Senator Hruska. Section 402 of S. 1400 does that by making an
organization liable for the acts of its agents if the acts occurred in the

performance of matters within the scope of the agents' actual implied
or apparent authority.

Under this provision the organization would be liable for the acts,

even if there was not any expressed authorization or even if the acts

were contrary to the instructions.

Do you think this provision is sound and advisable?

Mr. Nader. This is 402?
Senator Hruska. I believe it is 402. Yes, section 402 of S. 1400.

Mr. Nader. Yes.
Senator Hruska. It is pretty far reaching, isn't it?

Mr. Nader. Yes, it is quite expandable. I wouldn't write it exactly

that way, but it deals with a very (-ritical problem of hierarchial

organizations rim b^^^ people who escape accountability, simply because
the}^ are remote in time and place from the actual commission of the

crime, even though they might have approved the general i)olicy and
refused to get a feedback on the operation over time from their sub-
ordinates and looked the other way.

Senator Hruska. Now, an organization is defined in both bills.

S. 1400 defines an organization as a legal entity including a corpora-

tion, compan}^, association, firm, partnership, joint stock company,
foundation, institution, imion, club, church, and any other groups of

persons organized for any purpose. It does not include an entity of

organized government or govennuent agents, however.
What kind of a group have 3'ou, Mr. Nader, in your public interest

group? What do you call it?

Mr. Nader. We call it Public Citizen.
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/ . Senator Hruska. Is that a corporation?

^; Mr. Nader. Yes, a nonprofit organization.

Senator Hruska. So you would fall within that group?
Mr. Nader. Yes, but the Senate wouldn't.-

Senator Hruska. Well, this provision has distressed many people'

because they foresee difficulties, for example, where a union will

throw a picket line and the}^ are told to picket according to the law,

and behave themselves and not to injure anybody or damage property.
But sometimes the picketers get a little overzealous and they tip cars-

over and break the windshields.

Under this section it would appear that the union could be held
liable, doesn't it?

Mr. Nader. Yes. My problem with this section is that it excludes
Government agencies. And in our testimouA", for example, the city of
Peekskill, N.Y., for instance, violated the pollution laws as a city and
was subject to a felony for prosecution.

Of course, there are civil rights violations that can be engaged in

by Government agencies. That is why I think that, if I am correct,

I think that S. 1 includes the Government agencies under their

definitions.

Senator Hruska. Pardon?
Mr. Nader. I think S. 1 includes "Government agency" under the

definition of "organization," while S. 1400 does not.

Senator Hruska. The final vv^ords of this section are: "It does not
include an entity organized as or by a Government agenc}^ for the-

execution of a Government program."
If it is a Government program that is being executed, then the

agency, as an entity, would be excluded from liability. They are dealt

with in a different yv&y.

Mr. Nader. Yes, and I fail to see the reason for the exclusion.

Senator Hruska. But you don't think that that provision is unduly
severe or that it is capable of abuse and perhaps involves people wha
issue these instructions from union headquarters and then find them-
selves in trouble and maybe on the way to jail?

Mr. Nader. It is capable of abuse. But that is why there needs to be
two safeguards. One is to write the language as precisely as possible

without ending up in a 200-page document.
Secondly, the secord is for the institution to begin focusing com-

pliance responsibility in specific hands in the corporation or other
instittition so that there develops a vested interest in compliance
inside the corporation rather than a defused interest in compliance.

Senator Hruska. Well, what about the union officials? They get
together and say "Bo^^s, we are going to picket. There is going to be
a truckers' strike." The}^ say "We are not going to haid any more
goods until we get better conditions for driving, more gas and so on.'^

The union officials send these people out and some, as I say, some-
times become very excited stationing themselves on overpasses over
superhighways and arming themselves with highpowered rifles with
telescopic lenses, shooting at the people who were driving the big
trucks.

Now what supervision is there that could be exercised by the
president, the vice president or the strike council or anjone else in the
union to contain such behavior?
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Mr. Nader. Well, first, if we can speak through the view of a
union counsel here, the first thing the union would do would be to

issue written instruction to picketers, telling them what they can
do and what they can't do and what is outside the scope of their

employment.
You see there would be a whole defense prospect built in in antici-

pation of possible violation of section 402.

Now, if they send their people out six times and each time there is

\^olence such as you describe, the law enforcement officials could,

in effect, impute an implied ratification of that kind of ^iolence. So,

in contrast to that, the vmion would be under a stricter obligation

after it happened the first time to make sure that it doesn't happen
again.

All in all, what would happen is that the heads of unions would
become much more concerned about what their people are doing out
on the picket lines as a result of this kind of action. This would be true

for heads of corporations as well.

Senator Hruska. Well, the way I read this statute, Mr. Nader,
it doesn't matter whether the act is authorized. Certainly no union
would authorize one of its pickets to arm themselves with rifles and
shoot. But if it is within the scope of his area and he does something
wrong—even if it is against instructions given"^—there is liabihty.

That is the rule in corporation law, too. They send salesmen out and
the salesmen gather together in a motel someplace from different

companies. They say "Now boys, we are going to divide this territory

and we are going to hold the prices at a certain level and all of us don't
have to work so hard and we make more money."
Now, that is what you call dividing the market and regulating prices.

Even if the sales manager sends them out and says "Don't you do
anything like that," if they go ahead and do it, he is liable. It is within
the scope of his duty to sell goods, and that is what he is out there try-

ing to do in his own little way.
Mr. Nader. Mr. Downey has a comment on that.

Mr. Downey. As I understand it from doing some research on
these sections, both proposals S. 1 and S. 1400 are not that radical

a change from existing principles applied in criminal law as far as

conduct on behalf of organizations.

I think too that it should be stated that these distinctions A\'ill be
left, as they are now, to the sense of the prosecutors, judge, and jury
to determine, in any particular factual situation, whether the attempt
made by the supervisory officer to prohibit any illegal conduct or to

prevent any recurrence of illegal acts is sufficient enough to remove
any liability from him.

I think this is how it is handled presently and I think it just has to

depend on the facts of each case to determine when the supervisory
officer would be liable for offense.

Senator Hruska. Yes, there is that factor, taken into consideration
in prosecutorial processes.

There is a tendency—and I am sure that it is a fair tendenc}^

—

that if there is removal, for example, of an official from the scene

—

there is no direct contact, no association. Wliether it is a corporation
official, a church official, or union official, it doesn't make any difference.
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But, if he is stationed in San Francisco and something happened
around in Pittsburgh, the fact that he is not present doesn't make him
immune from Habihty.

Isn't that a situation that would be covered by the thought you
just expressed?
Mr. Downey. Again, I think it would depend on the facts of each

case and that would be explored by the prosecutor and by the court

at trial. But I think in a number of situations, responsibility is more
tenuous than in others. So that we can't contend that in some cases

delegation is made with the intent to benefit the organization or the
supervisory officer.

I just think, in other words, that it depends on the facts of each case.

And I think this language in S. 1 and S. 1400, restating, if I read it

correctly, the current state of the law, do not work that great a change
and I haven't been aware of the particular abuses as we were compiling
this report.

As we compiled the report, we recorded corporations and presidents

and labor unions and directors and things like that who were indicted

and in no case did it particularly seem that the connection between
the supervisory officer and the commission of a crime was such that
a court dismissed the prosecution against the supervisory or even
where that was that much of an issue in the reports that we had.

Senator Hruska. Of course, even in the example I gave of a union
official in San Francisco, if there was a telephonic communication from
him saying "Boys, it would be helpful if you could use a little rough-
house stuff" and there were tapes made of that—and it is fashionable

to use tapes—and that was introduced in evidence, maj^be he would
be connected with the crime because there was such a telephonic
call, regardless of the geographic distance.

Mr. Downey. Well, I would imagine there that the principles of

accomplice viability apply in such situations.

Senator Hruska. Now, Mr. Nader, on page 15 you cite S. 1400,
section 2004. Would you mind if I called to your attention the fact

that it is 3004? But do not reprimand your secretary too much about
it. It might have been late Friday afternoon when she slipped and
punched the wrong keys. It is 3004.
That is all the questions that I have, Senator Hart.
Senator Hart. Mr. Summitt?
Mr. Summitt. No questions.

Senator Hart. I did not order printed in the record, but should,

the Public Citizen's Staff Report identified in Mr. Nader's testimony
and prepared by Mr. Downey, and Mr. Nader's complete statement.

[The full testimony of Mr. Ralph Nader and the Public Citizens

Staff Report follows
:]

Statement by Ralph Nader on Federal Criminal Code Reform—

-

(S. 1 and S. 1400)

Mr. Chairman, thank you for your invitation to comment today on aspects of

S. 1. and S. 1400, the proposals for the reform of the Federal criminal code. Crime
in the United States, like the moon, has its obvious side. But like its lunar counter-
part, crime also has its dark side—the overworld exploration of which has only
just begvm. Watergate and other recent scandals have forced the dark side into
public visibility for all to see. This dark side of crime is that specialty of govern-
ment officials and corporations, of genteel accountants and high-powered execu-
tives formerly called white-collar crime.

46-^37—75 15
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Attached to this testimonj' for the committee is a Report on White-CoUar
Crime, 1973-1074 ', prepared by the PubUc Citizen to shed more light on this

hidden side of crime. It describes cases that involve over 1,000 individuals, 150
corporations, 168 government employees, IGO corporate executives, 40 stock-

brokers, and scores of politicians and lawyers who engage in or are alleged to have
engaged in white-collar crimes during 1973 and the first half of 1974. Among the

defendants that were either convicted or sentenced were:

a former Vice President of the United States
;

a former Attorney General of the United States;

a former United States Senator;
two members of the U.S. House of Representatives;
a former United States Court of Appeals judge;
four former White House aides;

American Airlines;

Gulf Oil;

Minnesota, Mining and Manufacturing Company;
Goodyear, Tire and Rubber Company;
American Voting Machines Corporation.

Numerous others have been indicted for white-collar crimes and are awaiting
trial.

These crimes—a severely limited sample of the apprehended white-collar

crimes in this period—impose a severe cost on the citizens of the United States.

Some 30% of them are conservatively estimated to cost the victims four billion

dollars,^ four times the national loss from larceny, burglary and theft, including

auto theft as reported by the FBI's Uniform Crime Reports for 1972. Other,
more comprehensive, estimates of the cost of corporate crimes and consumer
frauds range from a low of $40 billion annually by the 1967 President's Com-
mission on Law Enforcement and Administration of Justice to $200 billion bj-

Senator Philip Hart (D-Mich).^ The comparisons with street crime in any category
are dramatic. New^spapers and television highlight bank robberies as major events,

yet the white-collar criminal inside the bank through fraud and embezzlement
took six times more money in fiscal year 1973 than did the hold-up man.'*

The Report focuses on the extent, nature and responsibility for white-collar

crimes. It provides a factual base for legislative recommendations offered later in

this testimony concerning the role of corporate management in the commission
of offenses and the subsequent role of persons who blow the whistle on corporate
misdeeds ; the need for the enactment of prohibitions against various offenses such
as environmental spoliation; and finallj^ the development of more effective sanc-
tions to help deter white collar crime instead of the present system which imposes
only the slightest obstacles to the perpetuation and success of white-collar crime.

The Report covers four areas of white-collar crime—stock frauds, consumer
frauds, official corruption and corporate crime. Each has a unique form, occasion
and methodology. But underlying each tj^pe is a simiDle fact—the victims are

' The Report is a compilation of violations against which the law enforcement process have moved and
which has been reported in three major newspapers, the New York Times, the Washington Post and the
Wall Street Journal. Limited case study information was supplied by questionnaire responses from U.S.
Attorneys, Stale Attorneys-General, and Law Enforcement Assistance Administration.

2 This estimate is limited to those matters to which either the law enforcement agency or investigative

reporters assigned a cost. Some of the most costly crimes had no dollar cost estimate; only one of the thirteen

antitrust cases in the Report and Appendix contains a cost estimate. For other categories, such as auio repair

and land frauds, no estimate was available although it is reasonable to assume that these frauds cost millions

of dollars yearly.
3 The Chamber of Commerce 1974 report "White-Collar Crime" said that the dollar impact of white-collar

crime is certainly not less than $40 billion per year, excluding the costs of price fixing and industrial espionage.

Senator Hart's estimate was made in a speech before the New York Consumer Assembly, New York City,

on March 7, 1970 and reflects consumer abuses that are considered fraudulent, even if not prosecuted in the
criminal com'ts. For example, a Department of Health, Education and Welfare, Office of Consumer AiTairs

Study "Consumer Auto Repair Problems, of Juno l'J74" documents an "overwhelming increase in consumer
complaints" on auto repair service received by State Consumer olHces. The 36 states whicli cited specific

complaint figures estimated that 62% to 100% of the complaints were vaUd. Yet prosecutions for auto repair

fraud remain completely out of proportion to their frequency. In August of 1972, the Center for Auto Safety
released a report showing that General Motors acknowledged a serious steering failure in all 1959 and 1960

Cadillacs, in the pitman arm. The Center, concluding that GM has chosen not to replace the weak steering

arms in spite of the considerable risk of injury involved, has made repeated requests that the Department of

Justice institute criminal proceedings against GM for conspiring to defraud the government by hiding the
safety defect. The requests have been denied. (See, "The Recall That Never Was", Center for Auto Safety,

August 1972.)
* In fiscal year 1973, $135.6 million was lost in bank frauds and embezzlements while $22 million was lost in

robberies. Frauds and emliezzlements have increased 313% since 1969, while bank robberies have increased

12%. See Hearings, Department of State, Justice and Commerce, the Judiciary and Related Agencies
Appropriations for 1975, Psirt I, Appropriations Committee, House of Representatives, 93d Congress,
2d Session at p. 554, 559.
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honest taxpayers, decent businessmen, consumers and the poor. Because of
sophisticated duplicity and insulated predations, these victims lose their money,
their health, and their trust in our political and economic institutions to criminiu
operators who hold positions of power in government, law and business.
Ten major conclusions proceed from this Report:
1. During the period covered by the report the United States experienced a

significant number of serious crimes which are undermining this country's basic
economic institutions and which have produced severe economic consequences.
Examples include the failure of S. Arnholt Smith's U.S. National Bank, of Weis
Securities and Equity Funding Life Insurance Company. These crimes have
weakened the confidence of consumers in the business and financial community.

2. It has been revealed that the political institutions of the country, be they
political parties, state, local or federal governments, have been the instruments for
high level and widespread crimes. The Watergate scandals exemplify political
corruption at the highest levels of government, but they have not been unique.
Scandals have also pervaded the Congress, state governments (New Jersey and
Maryland), and local governments (New York and Chicago.)

3. It is evident that crimes affecting our economic institutions are often closely
interwoven with the corruption of government officials, such as documented by
the Agnew and Queens (N.Y.) District Attorney Mackell cases and as alleged in
several other cases mentioned in the Report.

4. Evidence exists that alleged underworld crime figures, in addition to their in-
volvement with narcotics, gambling and other offenses, are becoming increasingly
involved in overworld crimes, with the collaboration of insiders, dealing in stolen
securities and stock frauds affecting economic institutions.

5. The conclusions of earlier white-collar crime studies, notably that of sociolo-
gist Edwin Sutherland, that white-collar criminals exhibit a high rate of recidivism,
are supported by the Report. Moreover, the eighteen-month period covered by the
Report shows that this recidivism is true not only for individuals but also for
major corporations, such as Diamond International which pleaded guilty to an
illegal campaign contribution and was indicted for price fixing paper labels as
well.

6. In a number of cases, the penalty imposed on white-collar criminals in pro-
portion to the gravity of their offense, as opposed to the penalty imposed on street
criminals in proportion to the gravity of their offense, is relatively lenient. Such
leniency is due in part to statutory limits, and in part to judicial preferences for
powerful, respectable white-collar defendants.

7. The business community has shown itself either incapable or unwilling to
police its own ranks or to aid law enforcement agencies in the detection and prose-
cution of white-collar crime. Xhis is evident in the Report's description of various
stolen stock cases and the Weis Securities case.

8. Law enforcement agencies devote meager resources to the investigation and
prosecution of white-collar crime in relation to that expended on street crime.
The Department of Justice's legal activities budget for fiscal year 1974 showed
that the tax, antitrust and consumer protection activities constituted less than
15% of the total legal activities, manpower and budget.

9. Increased manpower and greater budgets for law enforcement agencies to
investigate and prosecute white-collar crime would be a productive investment in
our economic and political institutions. It would reduce the increasing public
resentment at two standards of justice, one for the powerful and one for the power-
less, and reduce the spirit of lawlessness pervading the ranks of the wealthy and
powerful. As the National Advisory Commission on Standards and Goals for
Cruninal Justice has stated.

the . . . robber . . . burglar and the murderer know that their crimes are
pale in comparison with the larger crim.inality 'within the system' ... As
long as official corruption exists, the war against crime will be perceived by
many as a war of the powerful against the powerless; law and order will be
just a hypocritical rallying cry, and 'equal justice' will be an empty phrase.

The lack of information and understanding of white-collar crime constitutes
a great obstacle to its eventual prosecution and elimination. Even though the
Federal government, including the Law Enforcement Assistance Administra-
tion, spent over $70 million in 1973 for crime research and statistics, there has
yet to be an official analysis of the corporate crimes, consumer frauds and
official corruption that are devastating the country's economy and bringing its

political institutions to the brink of ruin. Our survey of U.S. Attorneys and State
Attorneys- General verified that only a few of these officials maintain any useful
data on white-coUar crime.
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LKGISLATIVE RECOMMENDATIONS

For white-collar crime to be eradicated, there must be a change of attitude in

both local, state and federal law enforcement agencies, and in the public. There

has to be an emphatic and distinct change in the basic philosophy and thrust of

the nation's laws that pertain to white-collar crime.

There are three general legislative areas that should be examined for their

impact on this kind of crime. The first is the culpability of corporate management.

Too often, corporate executives have been able to use the invisible—but presently

leo-al—^shield of their corporation to mask their activities.

*The second area concerns specific criminal offenses, four of which are of par-

ticular importance here. And finally and most importantly, the sentencing jjro-

cedure should be strengthened so that when all other moral, ethical and economic

considerations fail, the severity of sentencing will deter future white-collar crimes.

1. CORPORATE MANAGEMENT

The lack of accountability in our large corporate and governmental organiza-

tions is a failure of our present legal system. It is too easy for top levels of manage-

ment to pressure employees to commit illegal acts or to participate in illegal

activities. No Better example of this exists than that of the President's former

counsel, Charles Colson. In a sworn statement, Colson said that President Nixon

ordered him to do "whatever has to be done . . . whatever the cost" to stop leaks

of classified information. Colson quoted the President as saying, in effect, "I

don't give a damn how it's done." Colson then proceeded to obstruct justice.

Ironically, President Nixon's own proposal to reform the federal criminal code

which he has submitted to Congress would make such Machiavellian manage-

ment an offense. Under proposed section 493(a) (3) of S. 1400, a person in a super-

visory capacity who so defaulted in the supervision of an organization as to permit

or contribute to crime would be guilty of a misdemeanor.

The American Bar Association's Section of Corporation, Banking and Business

Law has contended that such an offense would make executives reluctant to

delegate responsibility. In fact, it would deter managers who exalt results over

methods. It would mean that delegation cannot be mindless—that those w^ho

delegate in reckless or invidious ways will share the burden if that delegation

results in criminal activit}^

The discovery of many white-collar crimes depends not on police operations,

but on whistle-blowers inside a corporation who reveal illegal activities. Such

was the case in the Equity Funding and Weis Securities cases. Under the two

proposals to reform the criminal code, persons who retaliate against a whistle-

blower would be guilty of a felony. But S. 1400 Unnecessarily limits retaliation

to bodily harm. This virtually exonerates the use of the great corporate economic

power again-st an employee or, in some cases, ignores the power of one corporation

against a smaller corporation. This economic power involves firing, demotion,

transferring, or reassigning personnel, altering fringe benefits, pension rights and

blacklisting employees. When one corporation informs on the illegal activities

of another corporation, say for accepting kickbacks, the informing corporation

may be at the economic mercy of the guilty corporation. It should be protected

rom the los.s of business and other economic harm that a larger, more powerful

corporation majr exert.
• , j

But S. 1 does not limit harm to the definition in S. 1400. Instead, harm includes

economic injury, which is an absolute necessity. If people are to be permitted to

cultivate their own free conscience, their own form of allegiance to their fellow

citizens, they must be protected from having their professional careers or employ-

ment opportunities destroyed. Their new ethic, expressed in S. 1, will eventually

assure that employees have the right of due process withm their organizations.

If carefully protected by law, whistle-blowing can become another of those adap-

tive, self-implementing mechanisms which mark the relative difference between

a free society that relies on free institutions and a closed society that depends on

authoritarian institutions.
2, OFFENSES

While there arc literally hundreds of offenses contained in the proposals to

reform the federal criminal code that deserve mention, it is important particularly

to endorse three new offenses proposed in S. 1 for inclusion in the criminal code.

These are: Environmental Spoliation, Unfair Commercial Practices, Pyramid

Selling Schemes, and Regulatory Offenses.
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The offense of Environmental Spoliation, proposed in Section 2-8F3 of S. 1 (but

not in S. 1400), would make it a felony to knowingly pollute the water, air or land

in violation of a federal statute or regulation when such violation is gross or the

person or corporation manifests a flagrant disregard for the environment. While
more specific, narrower definitions should replace the terms "gross" and "flagrant

disregard", the thrust and intention of this section is commendable. In some
societies, violence to the environment is or has been treated more seriously than
altercations between individuals. It is mandatory that our nation perceive the

destruction of our natural rcsoiu-ces and our environment in its proper perspective;

that we reafize that society can survive individual and relatively sporadic instances

of bribery or embezzlement, but that the ruination of our environment is a self-

destructive and masochistic act; that society can hopefully transcend the actions

of some of its more venal and corrupt members, but for humanity to survive, it

must first have an environment—land, air and water—that can foster and satisfy

it—aesthetically, spiritually and physically.

The second oft'ense which is necessary to make the federal criminal code a just

and reasonably comprehensive lavv^ in Unfair Commercial Practices, proposed in

S. 1, Section 2-8F4. This section is directed to several areas of consumer fraud that

have bilked billions of dollars from trusting citizens. Such acts as the adulteration

and mislabeUing of goods, false advertising, and rigged sports events would be
felonies punishable by a year in prison and $100 fine per day.

But this section does not include another consumer fraud, the pyramid selling

scheme, in which the riglit to sell or distribute a product is sold to persons, who
in turn are encouraged to solicit other persons to join the pyramid of distributor-

ships. The intent is not to sell products—-only to seU the rights to distribute them.
Markets quickly become saturated with distributors. This is the kind of offense

which has brought Glenn Turner and WilUam Penn Patrick before the courts.

The former Chairman of the Securities and Exchange Commission, William Casey,

has estimated that consumers have lost over $300 million in such schemes. This
committee should seriously consider including such schemes in the Federal

Criminal code.'

The last offense on which I would like to comment is the ReguJatory Offense

of S. 1, Section 2-8F6, Avhich would estabhsh uniform penalties for violations of

regulatory laws and regulations. (S. 1400 contains no comparable section.)

Charles Maddock, representing the American Bar Association's Section on Corpo-
ration, Banking and Business Law, said when this section was first proposed.

We reject the concept that smj activity that is or may be regulated by the

government is of such serious import to the public interest that a failure to

abide by any regulation, rule, or order issued by an5rone in authority in

any of these areas (business and economic activity) should be punished as

a crime.

°

There were federal regulations for safety that affected the Texas Eastern
Transmission Corporation storage tank on Staten Island when its explosion

killed 40 people. There were federal regulations in effect Avhich Georgia-Pacific

Corporation allegedly violated when it was indicated for offering sulphuric acid

for shipment in railway cars. There were federal regulations on drug safety

when Abbott Laboratories was indicated for contaminated intravenous solutions.

And there were federal clearances required which Libbey-Ford allegedlj^ dis-

regarded when in 1970 it shipped military engines to the Portugal dictatorship

in a scheme, as charged by the Federal government, to give the Portugal military

the ability to produce an armored amphibious vehicle after efforts to legitimately

purchase them in the United States had failed. Federal regulations contain

safety standards for autos and tires, meat inspection, flammable fabrics, conflicts

of interest requirements, prohibitions against deceptive advertising and mis-

labeling, and mandatory obligations for record keeping, and furnishing

information.
The penalties for violating these regulations are contingent upon the variations

in existing statutes. For there to be some consistency throughout the government,
penalties for violating agenc}^ statutes and regulations should span a uniform
range. S. 1 would impose such uniformity. Under that bill, statutory penalties

would range from 30 days to 6 years imprisonment and fines would range from
$500 to $100,000.7

' Legislation to make pyramid selling schemes a crime has been proposed by Senator Walter Mondale
(D-Minn.) in S. 1939.

« Hearings, Reform of Federal Criminal Laws and Procedures, 92nd Congress, 2nd Session, Pa II-B,

p. 1637 (1972).
' For a discussion of fines, see p. 11.
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Yet S. I's Regulatory Offense section is concerned with only one of the com-
ponents of criminal conduct—culpability.^ It ignores the other major component

—

the proportion of the harm inflicted upon the victim. For this section of the bill

to be effective and comprehensive, it should encompass both culpability and the
gradient of harm caused by violation of the statutes or regulations intended to
protect consumers' health, safety, pocketbook and environment. Without such a
provision, then, the bill simply equates relatively harmless transgressions with
those that have the potential to inflict serious harm and possibly death on entire
communities.

3. SENTENCING
a. Prison

Former U.S. Attorney Whitney North Seymour, Jr.'s study of sentencing of
n hite-coUar criminals in the federal court in New York City concluded that:
The primary objective of deterrence should be focused on those deliberative

and willful crimes which might be prevented by prompt and firm detection,
prosecution and sentencing, e.g. white-collar crime, extortion, narcotics, trafficking
... In individualizing the sentence imposed for deterrent purposes, the term
obviously should be increased where aggravated circumstances are present, and
reduced in recognition of special efforts by the defendant to make amends such
as voluntary restitution or active cooperation with law enforcement agencies to
assist in apprehending and prosecuting other violators."
Our prisons are the shame of our nation. They are often inhumane and barbaric,

antiquated and medieval. There is a tendency in our judicial system to suit the
prisoner to the prison, to imprison only those whose impoverished and poorly
educated lives reflect the humanitarian impoverishment of America's prisons.
Though prisons were established to remove those people from society who pose
a threat to its safety, too often those who pose the greatest threat never see the
interior of a prison, except perhaps for brief and relatively luxurious terms in
prison farms resembling country clubs. It is not necessary or even desirable
that all convicted criminals languish in jail for lengthy terms. But what is essential
if this society is to retain the least semblance of a democracy and the merest
facade of an equitable judiciary is that penalties be imposed fairly and indis-
criminately to all offenders.

For example, in October, 1973, Spiro Agnew resigned as Vice President, pleaded
nolo contendere before a Maryland court, and was sentenced to a three-year
unsupervised probation and $10,000 fine for evading $13,551 in federal income
taxes on income which was allegedly given him in bribes. Yet the day before
Agnew's resignation, Charles J. Glasgow, a Sacramento, California draftsman,
was sentenced in municipal court to 70 days in jail for fishing without a license
and possessing seven striped bass under the legal size limit. He was also given an
additional 15 days in prison for failing to appear in court. And on the very day
Agnew resigned, a Rhode Island man was sentenced to four months in prison and
a $5,000 fine for evading $26,306 in corporate income taxes.

b. Fines

Fines, not prison sentences, have been used most frequently as the penalty for
white-collar criminals. Yet it is precisely this monetary penaltj'' that causes the
least hardship for the white-collar criminal. In the proposals to reform the federal
criminal code, fines have been maintained at a level that may seriously burden an
individual, but may be miniscule to a wealthy defendant or a corporation. White-
collar crime is profitable, and until the profit is removed from these crimes, they
will continue. Fines for corporations should be set at a percentage of that corpora-
tion's profits or assets. Fines have been questioned ^ as inadequate deterrents
because the cost is passed along to consumers or shareholders and because it is

directed not at the individuals who caused the crime but at that legal fiction, the
corporation.

In fact, however, those individuals may be individually tried and sentenced.
And, to the extent that a corporation faces competition in its field, it will not be
able to pass along heavy fines to its customers. Loss of profits will mean less capital
for dividends to shareholders, reduction of debt and financing of exjjansion. This,
in turn, decreases the attraction of that corporation's stock and investors will

support more law-abiding companies. This would also, in some cases, prompt
shareholder action for new management. The issue here is not the severity of
prison sentences or of fines, but their proportionate equality. For unless penalties
for crimes are just, then there is no justice.

' The variations of culpability In S. 1 are: (1) non-culpable, (2) reckless, (3) knowing, (4) flaunting of

regulatory authority and (5) dangerous.
• See Hearings, Reform of Federal Criminal Laws, Part III-B, p. 1669
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c. Corporate Quarantine

Until S. 1 was introduced, it was generally assumed that a corporation was
immune from traditional limitations imposed on individuals by imprisonment.
However, S. 1, section 1-4A1, provides that if the offender is an organization, its

right to engage in interstate or foreign commerce may be suspended for the term
authorized for imprisonment of individuals. This sanction is not unlike that avail-
able to the Securities and Exchange Commission's suspension of brokerage firms
from doing business for a certain period of time. Such a sanction may be appro-
priate for a large number of offenses. It overcomes the accounting problems that
may accompany fines and it impresses on the corporations' shareholders, em-
ployees and customers the severity of the offense.

However, S. 1 should be amended to protect innocent employees so that their

pay or employment may be continued or compensated during the period of sus-
pension. So, too, contracts and obligations of the corporation should be provided
for in such a way as to mitigate the effects of suspension on innocent customers and
lenders. In addition to suspension, the legislation should allow a form of Public
Trusteeship to permit continuation of the enterprise if it promises to fulfill certain
conditions, much like the present system of probation, under the close government
supervision for a period of time. Such conditions would include reorganizing the
board of directors and/or the management, temporarily placing a federal officer

on the board to insure future compliance with federal and state laws, liquidating
the company and selling its assets to those with the strongest legal and moral claim
to them, divesting certain property or operations, and seizing or recalling property.

d. Restitution and Notice

Restitution and notice are very important penalties for corporate crime and
consumer fraud cases. Both S. 1 and S. 1400 include restitution as a sanction
that the sentencing court can impose in appropriate cases. While the criminal law
has seldom attempted to restore losses to individuals, the restitution of money,
either in the form of repayments to specific victims, or the lowering of the price

of goods or services for a period of time, such as gasoline prices, is an effective

sanction and should be enacted. It is a penalty which can contribute to the re-

creation of citizen trust that their government is actually protecting their pocket-
books and economic security. As Philip Wilson, a confessed international stock
swindler, told the Senate Permanent Investigations Subcommittee, "many people
would be willing to do two years for stealing $2 million." i"

The notice sanction both warns consumers of the kinds of frauds being com-
mitted and -imposes a small penalty by tainting the corporation's major asset

—

its reputation. S. 1 section 1-4AT and S. 1400 section 2004 would require that an
offender give appropriate notice of conviction to the person, class of persons or

sector of the public affected by the conviction by advertising in designated areas

or by designated media for a period of time. Many consumer frauds and corporate
crimes are woefully underreported. Consumers often do not know about various

frauds and what can be done to avoid them. Under this important section, the
sentencing courts would be encouraged to order that consumers, shareholders,

employees and the public at large be informed of the activities of corporations
they patronize. When appropriate, such notice would require television and
newspaper advertisements and clauses in contracts, loans, prospectuses and other
documents.

There are other types of sanctions that are also possible. For instance, William O.
Woolridge, the former top enlisted man in the U.S. Army was sentenced for accept-
ing stock in a corporation in exchange for his endorsement of the company to sup-
ply Army service clubs. Part of his sentence required him to work for charitable

organizations. Not only do such sentences benefit charitable organizations, but
they would greatly aid the rehabilitation of the offender. For example, the presi-

dent of a coal mine convicted of a mine safety health code violation could be
ordered to work in his own mine to heighten his personal awareness of the hazards
resulting from his actions or inactions. The proposed revisions of the criminal code
already contain a negative sanction that would disqualify professionals and
executives from exercising their professional and organizational functions. Such a
sanction is valuable, but it should be complemented by an affirmative authority
for the courts to order the offender to perform socially useful activity.

It is apparent that there is a vast unknown quantity of economic crime and
political corruption in our society hindering the welfare and growth of the country.
Our ability to master the great economic, social and political challenges of the next
quarter century and beyond wiU depend on our knowledge and understanding of

' Hearings, Senate Permanent Investigations Subcommittee, Sept. 19, 1973.
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how it is that our commercial and governmental institutions can breed such cor-
ruption and such contempt for the rule of law and principles of justice. We cannot
turn away from seeking this knowledge; too much is at stake; the vitality of the
economy, the accountability of the political and legal institutions, and the cords of
trust and justice which bind society together. To tackle this problem the Congress
must establish a National Commission on Economic Crime which would fully
document and analyze the scope of white-collar crime; expose where governmental
enforcement agencies and business entities are failing in their responsibilities to
discover and discourage deceit and illegalities; and recommend to the Nation
those actions which must be taken if we are to achieve the dream of the founders of
this Republic, "Equal Justice Under Law."
Thank you.
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Introduction

This is a nation that has been built on schisms. We have had two separate social

and judicial systems for blacks and whites; we have had divergent and glaring

discrepancies in our economic system that encourages wide gaps between the
remarkably affluent and the woefully poor. And one of the more important factors

that encourages the latter is the dual judicial system of the United States, a judicial

system that has two separate definitions of crime, each accompanied by two dis-

tinct categories of punishment. And each category has its own distinct perpetra-

tors. In the case of street crimes, such as larceny, assault, auto theft, and rape,

they are usually the impoverished and the undereducated. But white-collar crime

—

that often invisible manifestation of corporate and professional greed—appeals

to those in the ranks of the brightest and the best, to those among the educated
and affluent elite of America.
The term "white-collar crime" was first defined by sociologist Edwin Sutherland

in 1,949 in his book, "White-Collar Crime" as crime committed by a person of

respectability and high social status in the course of his occupation. Sutherland
maintained that white-collar crime should be placed in the social and political

(7899)
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realm of criminal law rather than in the civil realm because of the severe eco-

nomic and social consequences of such behavior. Sutherland's study revealed that
of the seventy largest industrial and mercantile corporations in the United States,

97.1% were recidivists. [1] It appeared that none of the official procedures used on
businessmen for violations of law had been very effective in rehabilitating them or
in deterring other businessmen from similar behavior.

What was true in 1949 was true before and after that date.

Shortly after Sutherland's book was published, Marshall Clinard wrote, "The
Black Market", a study of the Office of Price Administration's enforcement of

World War II price controls and commodity rationing. Clinard discovered that

—

Approximately one in every fifteen of the three million business concerns
in the country were punished by some serious sanctions * * * the govern-
ment collected some 73 million dollars in damages. Restricted to large con-
cerns, namely, manufacturing and wholesale, approximately 70% of those
concerns or two out of three concerns investigated during 1944 were found
to be in violation. [2]

The most recent official comment on the scope of white-collar crime across the
nation was contained in the 1967 Report of the President's Commission on Law
Enforcement and Administration of Justice. Its report. Crime, and lis Impact: An
Assessment, estimated that white-collar crime cost the American economy about
$40 billion annually.^ [3]

Not only do white-collar crimes have the potential to garner astronomical
profits for their perpetrators, but they also can alter the structure of American
society. For instance, in 1949 General Motors was convicted by a federal jury in

Chicago for having criminally conspired with Standard Oil of California and
Firestone Tire Company to replace electric transportation systems with gas or

diesel powered buses and to monopolize the sale of buses and related products to

local transporation companies throughout the country. By 1949, GM had replaced
more than 100 electric transit systems with GM buses in 45 cities. According to
"American Ground Transport" by Bradford Snell— [4]

Nowhere was the ruin from GM's motorization program more apparent
than in Southern California * * * thirty-five years ago, Los Angeles was a
beautiful city of lush palm trees, fragrant orange groves, and ocean-clear

air. It was served by the world's largest electric railway network. In the late

1930's General Motors and allied highway interests acquired the local

transit companies, scrapped their pollution-free electric trains, tore down
their power transmission lines, ripped up their tracks and placed GM buses
on already congested Los Angeles streets. The noisy, foul-smelling buses
turned earlier patrons of the high-speed rail system away from public transit

and, in effect, sold millions of private automobiles. Largely as a result, this

city is today an ecological wasteland; the palm groves have been paved over
by 300 miles of freewaj^; the air is a septic tank into which 4 million cars,

half of them built by General Motors, pump 13,000 tons of pollutants daily.

Furthermore, a shortage of motor vehicle fuel and an absence of adequate
public transportation now threaten to disrupt the entire auto-dependent
region.

For this criminal conspiracy to violate the antitrust, laws, GM and seven other
corporate defendants were fined $5,000. Seven individuals including GM's
Treasurer were each fined $1.00.
The electrical conspiracy of 1960 is perhaps the most celebrated recent case of

corporate criminality. Twenty-nine corporations, the suppliers of almost all of

the nation's heavy-voltage electrical equipment, were indicted for illegally carving
up markets and rigging prices. This cost the public more than $1.2 billion. Fines
totaled over $1.8 million. Seven executives, one a G.E. vice-president, were sent to
jail for 30 days.

• Among the white-collar crimes that have most bilked the American public were, according to the Presi-

dent's Commission on Enforcement and Administration of Justice:

Mail Fraud_ $500 million
Securities Fraud -. 75-100 million
Misrepresented Drugs _ 500 million
Home Repair Frauds 500-1 billion

Auto Repair Frauds 100 million
Fraudulent Charitable SoUcitation 150 million
Credit Card Frauds 20 miUion
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But the crackdown was mitigated by the Internal Revenue Service. Under the
antitrust laws, victims of a conspiracy can file civil suits for up to three times the

amount of their loss. As suits against the electrical companies increased, the IRS
reversed its previous policj^ and ruled that these treble damages paid by the firms

could be deducted from taxes as a legitimate business expense. In effect, then, the
government underwrote corporate crime and undermined the penalty established

by Congress.
The severity of white-collar crimes on the public cannot be denied. But it

apparently is denied by Federal law enforcement agencies. The Federal Govern-
ment neither reports nor analyzes white-collar crime. The long pages of the FBI's
annual Crime Report are filled onlj^ with statistics on street crimes, and the more
prevalent and far more costly genre of crime—white-collar—is completely ignored.

The Annual Report of the Attorney General lists offenses prosecuted without any
categorization by offender or seriousness of the offense. The same omission is

found in the Annual Report of the Director of the Administrative Office of the
United States Courts.

Because of this paucity of information and the subsequent distortion of the true

nature of crime in America, Public Citizen attempted to compile and analyze
white-collar crimes that were reported between January 1, 1973 and June 30, 1974.

This Report is intended to aid the Judiciary Committees of the United States

Senate and House of Representatives in their efforts to reform the Federal criminal

code. To the extent that present Federal criminal laws neither deter white-collar

crime nor prohibit certain behavior that is inimical to society, it is the responsibility

of the Judiciary Committees to enact reform legislation which will further the prose-

cution and deterrence of white-collar criminals.

The contents of the Report represent only a small and far from representa-

tional sampling of white-collar crime in the Nation. The cases were collected from
articles in three major newspapers, the Wall Street Journal, the New York Times
and the Washington Post; thus the Report focuses onh^ on those crimes occurring

in either New York City or in Washington, D.C., or those receiving national

attention. The Report's cases, therefore, constitute only a bare fraction of the
white-collar crimes committed during the eighteen-month period of the study.

To supjDlement the newspaper sources. Public Citizen mailed a questionnaire

to all 93 United States Attorneys and State Attorneys- General in March, 1974.

The first part of the questionnaire concerned the manpower and budget of each
attorney's prosecutorial office. If the office had a division concerned with prose-

cuting or investigating consumer complaints, then its manpower and budget
was also requested. A description of such a unit's activities for 1973 was also

requested.
The second part of the questionnaire requested information on the prosecu-

tions of various crimes, including a comparative estimate of the monetary cost

of street crime and white-collar crime, the number of criminal fines levied, the

amount of restitution made in consumer fraud cases and the number of pro-

fessionals indicted. The third part of the questionnaire survej-ed attitudes.

Respondents were asked whether they agreed with various statements con-

cerning white-collar crime. These statements referred to judicial sentencing,

statutory penalties, and effective prosecution.

Fifty state Law Enforcement Assistance Administration planning agencies

were asked to what extent their office had requested or received funds to aug-
ment consumer complaint depiirtments, investigative resources, and prosecution

or research of consumer frauds and white-collar crimes.

The response to the questionnaire reflected the low priority and paucity of

compiled information accorded white-collar crime. Only five of the 93 U.S.
Attorneys responded. Several referred the questionnaire to the Department of

Justice in Washington, D.C., from which there has been no response. Two attor-

neys, Charles Anderson, U.S. Attorney for the Middle District of Tennessee and
Sejanour Glanzer of the U.S. Attorney's office for the District of Columbia, pro-

vided valuable information. Questionnaires were returned from 27 state attorneys-

general offices and from 32 of the 50 Law Enforcement Assistance Administration
State planning agencies.
These crimes—a severely limited sample of the apprehended white-collar

crimes in this period—impose a severe cost on the citizens of the United States.

Some 30% of them are conservatively estimated to cost the victims four billion
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dollars,^ or four times the national loss from larceny, burglary and theft, including
auto theft as reported by the FBI's Uniform Crime Reports for 1972. Other,
more comprehensive, estimates of the cost of consumer frauds and white-collar
crime include that of the 1967 President's Commission on Law Enforcement
and Administration of Justice. The Commission's estimate of $40 billion loss in

these crimes has received support from the Chamber of Commerce in their 1974
report, "White-Collar Crime". The comparative loss from street crimes and white-
collar crimes is dramatic. Losses to banks from white-collar frauds and embezzle-
ments took six times the amount of money stolen by bank robbers in fiscal 1973
($135.6 million as opposed to $22 million). In addition, since 1969 frauds and
embezzlements have increased 313% while robberies have increased barely 12%.
15] The Report lists individuals and corporations that have been convicted and
also those who have been indicted. An indictment is the finding by a grand jury
that a crime has been committed, that reasonable grounds exist for the con-
clusion that the defendant committed it, and that the defendant .'should be tried

to determine his guilt or innocence. /?i no way should it be presumed that an indict-

ment is a finding of guilt. Guilt is determined after a trial by judge or jury upon
proof beyond a reasonable doubt. The activities of indicted defendants are included
in the Report because their behavior has been judged serious enough by a law
enforcement agency and a grand jury to merit a trial on the issue of guilt or
innocence.

Conclusions

Ten major conclusions have been drawn from this Report on While-Collar
Crime:

During the period covered by the report the United States experienced a
significant number of serious crimes which are undermining this country's basic
economic institutions and which have produced severe economic consequences.
Examples include the failure of C. Arnholt Smith's U.S. National Bank, of Weis
Securities and of Equity Funding Life Insurance Company. These crimes have
weakened the confidence of consumers in the business and financial community.

It has been revealed that the political institutions of the country, be they
political parties. State, local, or Federal Governments, have been instruments for

high level and widespread crimes. The Watergate scandals exemplify political

corruption at the highest levels of government, but they have not been unique.
Scandals have also pervaded the Congress, State Governments (New Jersey
and Maryland) and the local governments (New York and Chicago).

It is evident that crimes affecting our economic institutions are often closely

interwoven with corrupt government officials, such as documented by the Agnew
and Queens (N.Y.) District Attorney Mackell cases and as alleged in several

other cases mentioned in the Report.
Evidence exists that alleged underworld crime figures, in addition to their

involvement with narcotics, gambling and other offenses, are becoming increas-

ingly involved in overworld crimes with the collaboration of insiders dealing in

stolen securities and stock frauds affecting economic institutions.

The conclusions of earlier white-collar crime studies, notably that of sociol-

ogist Edwin Sutherland, that white-collar criminals exhibit a high rate of re-

cidivism, are supported by the Report. Moreover, the eighteen-month period
covered by the Report shows that this recidivism is true not only for individuals

but also for major corporations, such as Diamond International, which pleaded
guilty to an illegal campaign contribution and was indicted for price-fixing paper
labels.

In a number of cases, the penalty imposed on white-collar criminals in propor-
tion to the gravity of their offense, as opposed to the penalty imposed on street

criminals in proportion to the gravitj' of their offense, is relatively lenient. Such
leniency is due in part to statutory limits, and in part to judicial preferences for

powerful, respectable white-collar defendants.
The business community has shown itself either incapable or unwilling to

police its own ranks or to aid law enforcement agencies in the detection and pros-

ecution of white-collar crime. This is evident in the Report's description of various
stolen stock cases and the Weis Securities case.

Law enforcement agencies devote meager resources to the investigation and
prosecution of white-collar crime in relation to that expended on street crime.

' 2 This estimate is limited to those matters to which either the law enforcement agency or investipative

reporters assigned a cost. Some of the most costly crimes had no dollar cost estimate; only one of the thirteen

antitrust cases in the Report and Appendix contains a cost estimate; others such as auto repair and land

frauds, had no estimate.
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The Depurtment of Justice's legal activities budget for fiscal year 1974 showed
that the tax, antitrust and consumer protection activities constituted less than

15% of the total legal activities, manpower and budget for 1974.

Increased manpower and greater budgets for law enforcement agencies to

investigate and prosecute w'hite-coUar crime would be a productive investment

in our economic and political institutions. It would reduce the increasing public

resentment at two standards of justice, one for the powerful and one for the power-

less, and reduce the spirit of lawlessness pervading the ranks of the wealthy and
powerful. As the National Advisory Commission on Standards and Goals for

Criminal Justice has stated

—

the * * * robber * * * burglar and the murderer know that their crimes

are pale in comparison with the larger criminaUty within the system * * *

As long as ofHcial corruption exists, the war against crimes wiU be perceived

by manj?- as a war of the powerful against the powerless; law and order will

be just a hypocritical rallying cr}^, and "equal justice" will be an empty
phrase.

The lack of information and understanding of white-collar crime constitutes

a great obstacle to its eventual prosecution and prevention. Even though the

Federal Government, including the Law Enforcement Assistance Administration,

spent over $70 million in 1973 for crime research and statistics, there has yet to

appear an official analysis of the corporate crimes, consumer frauds and official

corruption that are devastating this country's econom^^ and bringing its political

institutions to the brink of ruin. The questionnaire sent to all U.S. Attorneys,

State Attorney Generals and Law Enforcement Assistance Administration verified

that only a miniscule portion of these officials maintained any useful data on white
collar crime.

Ch.^pter I

—

"Taking Stock in Crime"

"This Nation is blessed with having a securities market which is the finest in

the world. It is the backbone of our economic system, for upon its health and
continued stability rests the economic welfare of this country and its more than
200 million inhabitatnts."

—

Securities Industry Study, Committee on Interstate

and Foreign Commerce, 1972, House of Representatives.
The northern tip of Manhattan includes Harlem with its black and Puerto

Rican ghettos. It is regarded as one of New York's prinicpal centers of crime.

The island's southern end houses Wall Street, the home of the New York and
American Stock Exchanges, and the world's most prestigious law firms, accounting
firms, banks and financial institutions. It, too, is a crime center. Yearly, it is the
scene of the fleecing of thousands of investors. This genteel pickpocketing
involves more money than would be dreamed of in the city's other end. Wall
Street's crimes are committed by the wealthy and powerful, by lawyers, bankers,
accountants. Their crimes are unarmed robbery and theft. But instad of snatching
purses, these thieves snatch life savings. Instead of using a gun or knife, they use
fountain pens.

P.iRT A. STOLEN SECURITIES AND CORPORATE IRRESPONSIBILITY

Stocks, bonds, notes and other paper certificates are Wall Street's lifeblood,

exchangeable for fluctuating amounts of cash and representing control over the
major corporations of the United States. They are held for customers and traded
on stock exchanges by banks and by stock brokers. These paper instruments hold
the wealth and power of American, Inc. In 1970, $78 million in government bonds,
treasury notes and $lJf8 million[\] of common and preferred stocks were reported
stolen or missing. One authoritative source, W. Henry duPont, the president of

Sci-Tek, a securities validation firm, has estimated that the dollar value of lost,

missing and stolen government, state, municipal and corporate securities could
be as high as $50 hiUion.{2]

Securities are stolen by emploj^ees of brokerage firms, by outsiders from broker-
age houses, banks, and mail (often left unattended in the lobbies of Wall Street
buildings) and from individuals. The employees may steal because they were
recruited by organized crime or for their own personal gain. In August 1973, three
men were caught steaUng $360,000 from a brokerage house—two men were con-
nected with organized crime and the third was an employee. New York City's

Chief of Detectives said "This incident followed the classic pattern of organized
crime, moving into financial institutions by getting an otherwise honest employee
in its debt and then forcing him to do its will." [3]

Securities thefts are a lucrative and comparatively easy criminal activity

because of lax protection given securities by brokerage houses and because sloppy

I
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paperwork does not detect losses until weeks after a theft. Brokerage houses
notoriously devote little attention to the work of "back rooms" where securities
are transferred, recorded and preserved. They arc more concerned with the
profitable aspects of the business—selling and customer affairs. Their negligent
liandling of back-room activity contributed to the great stock market debacle of
1970, [4] in which several brokerage houses failed in a resemblance of the 1929
•stock market crash. In that year a highly active market caught the brokerage
houses by surprise. Unable to keep up with a massive flow of stocks, lost, stolen or
misplaced stock certificates wreaked havoc in Wall Street offices.

Stolen securities are disposed of in several ways. Senator McClellan has said,
"Occasionally, the disposition of securities is arranged with the connivance of
friendly bankers who knowingly, for a price, or honest bankers who unknowingly,
accept the stolen securities as collateral for loans." [5] Thieves who take stolen
securities can: (1) sell the securities to brokerage houses for which the thief can
get 100% of value but the transactions often take 3 to 5 days to complete; or (2)
pledge the securities as collateral for loans from banks for 70 to 80% of value, or
(3) rent them to businessmen who use the securities to bolster their assets, im-
prove their financial condition and help survive an audit or obtain a loan; or (4)
transport them outside the United States, sell them, or place them as collateral
in trust accounts for letters of credit or certificates of deposit which are then
brought back to the United States; or (5) if taken by elements of organized crime,
can be used for their own purposes, such as aiding their entry into legitimate
business. [6]

The securities are also used in a switch tactic to avoid detection. A hypothetical
example would be the theft of 100 shares of IBM stock from brokerage house A.
The stock is given to an employee of brokerage house B who takes 100 shares of
IBM stock from B's vaults and replaces them with the 100 shares of the same
stock from A. When A's theft is reported, a notice would go out fisting the stocks
and hopefully recovering them when they are traded. House B is unlikelj'- to check
its stock and B's shares will be freely marketable. [7]

The most shocking aspect of stolen securities is the complicity of legitimate
businesses not only in jjroviding opportunities for the crimes to occur but in
frustrating law enforcement and, sometimes, in benefiting from the crime itself.

When he was Police Commissioner of New York City, Patrick Murphy testified
that although the New York Police Department had a Stock and Bond Squad

—

. . . further efforts must come from the financial community itself, whose
practices and attitudes have played into the hands of would-be thieves and
complicated law-enforcement attempts to deter wrongdoers. [8] . . . We still

encounter considerable reluctance on the part of industry representatives
whether brokerage houses or banks concede the disappearance of valuable
securities ... In addition, as incredible as it may sound, brokers and banks
frequently are totally unaware that hundreds of thousands of dollars worth
of securities have been furtively removed from their vaults . . . The in-
cidents of theft reported each year to the N.Y.C.P.D. are relatively few

—

several dozen or so—but each year theft or loss averages several hundred
thousand dollars. [9].

Mr. Murray Gross, an aide to Frank Hogan, former District Attorney of New
York said—

•

If I were to describe the situation on Wall Street I would call it a free-
for-all, as far as the thefts of securities are concerned, and that is what we are
faced with. We are faced with a situation where thefts—where everj^body
is stealing be it the mes,senger, be it the clerk or even supervisory personnel.
[10].

Hogan's aide testified that businessmen rent stolen securities to use as collateral
for a loan to bolster their sagging finances or to get a good credit rating.

This would include s\ich institutions as insurance companies and brokerage
houses. Presently many brokerage houses are in financial difficulty. Brokerage
houses have to maintain certain ratios of assets to their liabilities. Tliis is a
perfect spot for stolen securities. They don't get negotiated. Thej- just sit

in the asset file of the brokerage house or the insurance company * * * the
transfer of bearer securities is one of the rare instances where a thief can
pass good title to a holder in due course. This may account for the apparent
laxity in the acceptance of these instruments by rci)utable institutions. [11]

Two former executives of K & M Securities Cori)oration, a defunct over-the-
counter brokerage firm, were sentenced in 1973 to prison for one to iive years for
conspiracy and theft of aboiit $1 million of stock from another firm. The securities
were stolen to bolster K & M's sagging capital position. The New York State
Attorney General's office criticized two New York Stock Exchange member
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firms for allegedly failing to cooperate in the prosecution of the two men, one of
which fired an employee who became a witness. Mr. Pomerantz of the New York
State Attorney General's office asked—

-

How can we prosecute white collar crime if we cannot assure a prospective
witness that his job is safe? It appears that the Wall Street community is not
anxious to get rid of its sharpies and thieves. [12]

Senate testimony revealed that there is a private company, Sci-tek, that can
quickly determine whether a particular stock or note is stolen. It provides this
service by telephone for the stock exchange, brokerage houses and banks for
pennies and within a few minutes. Yet only a small percentage of the financial
community participates. Why? The answer is because of a legal doctrine that has
been the protector of crime—and the bane of millions of consumers—the holder
in due course doctrine. This is used in commercial transactions and allows one
person to transfer or sell a note (such as an I.O.U. or stock) to another person
who takes it free of any defects—such as fraud or misrepresentation—in how the
seller came to be in possession of the particular piece of paper. Former Commis-
sioner Patrick Murphy told the Senate Permanent Investigation Subcommittee

—

Investigators encountered reluctance to cooperate on the part of subsequent
purchasers as brokerage houses, banks and investors claimed the legal status
of innocent and unknowing "holder in due course" without any direct practical
interest in the fact that the certificates were stolen * * * Insurance com-
panies for their part, did not require their insured brokerage houses to report
their losses to the police department. [13]

W. Henry duPont, President of Sci-tek testified—
the banks are most reluctant to become involved in the Securities Validation
System, primarily the major New York clearing banks. They continue to
emphasize the fact that they have access to the National Crime Information
Center ^ information and most importantly, they may jeopardize their holder-
in-due-course status, that of a bona fide purchase. This attitude has also been
relayed to other banks who occasionally consider joining the service. [14]

DuPont also described one New York bank that negotiated a security instru-
ment it knew was stolen

—

One of the three reported stolen $5,000 municipal bonds that entered into
our system by the New York City Division of Municipal Securities in June of
1972 was discovered by an inquiry and confirmed by a subsidiary New York
City bank. This inquiry assumingly negated a paj^out in the real estate area of
the subsidiary bank * * *. In Januarj^ of 1973, the New York City Division
of Municipal Securities was presented for pajmient with a $5,000 bond due
January 1, 1973 from a nonsubscribing bank. By inquiry and confirmation,
the transaction was negated immediately. This was the same bond that was
confirmed by the subsidiary bank on July 19, 1972. [15]

The bank was identified as Bankers Trust Co. of New York. [16] This example
confirmed DuPont's contention that banks do not want to know whether they are
dealing in stolen goods.
During the hearings. Senator Edward Gurney (R-Fla) asked Hogan's aide,

Murray Gross, "Have you run into any situations where banks were in coUusion
with organized crime?"
"No question about it," Gross flatly answered. [17]

Further disclosures about the involvement of banks in stolen securities schemes
came from two sources who had operated within the crime underworld.

Gerald Zelmanowitz, a confessed front man for organized crime, testified that
representatives and employees of some of New York's largest banks and brokerage
houses helped him in illegal transactions in stolen and counterfeit securities. [16]
Zelmanowitz told Senate investigators that he had paid IRS agents for several
months to falsify documents for the purpose of evading taxes. Zelmanowitz
named banks and brokerage firms in Switzerland and Belgium who participated
in the laundering of stolen stocks and bonds which are filtered through various
corporate stmctures and enterprises. "These conduits then funnel the funds
back into the United States to be placed in the hands of attornej^s, trusts and
corporate structures, thereby infusing the monies into legitimate business," he
said. [18]

A governm.ent undercover agent, Frank PeroEF, testified that loan officers from
many banks are involved in stolen security schemes. Peroff said in a New York
Times interview of November 29, 1973 that a large amount of hotel and motel
construction in the United States has been financed with stolen securities. Peroff
said, "I'd say that it (stolen securities financing) is probably directly involved
in half the narcotics action." The allegation of Zelmanowitz, made under oath,

' The National Crime Information Center contains a listing of stolen securities.
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and of Peroff arc being investigated by the Senate Permanent Investigations
Subcommittee.

At the end of the hearings, Senator Gurney summarized the scandal of Wall
Street,

* * * to our dismay, we found that international bank secrecy laws, the
acceptance of the bona fide purchaser defense (holder in-due-course), the
absence of a national clearinghouse for stolen securities, the refusal of banks,
brokerage firms, and insurance companies to cooperate with authorities,

the neglect of back-office functions in favor of sales and promotions and the
bull market of 1967 to 1970 were the princij^al factors behind the market
in stolen securities. On top of this, v/e discovered the dangerous presence of
organized crime in the fencing and disposal of these securities, corrupt
bankers and brokers acting as conduits for the "washing" of securities and
shady businessmen who rent stolen securities for collateralized loans. But
perhaps the most disheartening result of our 1971 hearings has been the

• realization that few, if any, improvements have been made. This absence of

corrective measures has been overshadowed only by a steady deterioration
of the public's faith in America's financial institutions and the government
agencies that oversee them. [19]

Small wonder that over 800,000 small investors have left the securities marke t.

PART B STOCK FRAUDS

Even more lucrative than stealing stocks is the manipulation of their value
through false and fraudulent means. Stock which is inflated beyond its true
value can be used for a host of purposes from acquiring a legitimate companj^ to
political campaign contributions. 1973 and the first half of 1974 saw many stock
frauds from the gigantic Equity Funding fraud to lesser frauds, contained in
the appendix to this Report. Numerous other frauds were disposed of by civil

court cases, injunctions and S.E.C. administrative actions. Stock frauds produce
immense profits for the criminal. For the victims the losses are aften staggering.
Stock in a company may be kept as a future retirement account, or as a source
to pay for an education, or a collateral on a bank loan. When the stock fraud is

committed, the investor not only loses the money he or she invested but also the
dreams that that stock was going to buy.

1. Equity Funding

Equity Funding is to business what Watergate is to politics. In the spring of

1973, Wall Street was shcoked by the news that one of the stock market's premier
items was a fraud. Not that frauds are uncommon. But Equity Funding's fraud
was so massive that it stunned the entire business community.

Equity Funding Life Insurance Co., (EFLIC) a subsidiary of Equity Funding
Corporation of America, began its fraud by urging its employees to purchase
life insurance policies with free premiums. They would then reinsure their em-
ployee policies with other life insurance companies. In reinsurance deals, a com-
pany that needs cash sells large blocks of the new insurance that it writes to
another insurance company which has cash but wants more insurance in force.

For every $1 premium the seller turns over, the buyer pays $1.80. The higher
price takes into consideration the heavy first year commission the seller has
paid to his salesman and affords a small profit to the seller. After EFLIC's initial

experience with employees, many of whom discontinued their policies after the
first year, the company's executives decided to write phony policies on a vast
scale. [22] Of course these did not have a commission attached so the company
could keep almost the entire re-insurance price. During the years of the fraud.
Equity Funding was audited by Haskins & Sells, Peat, Marwick & Mitchell and
Seidman and Seidman, none of which uncovered the fraud. [23]

Equity Funding needed cash because it had pioneered in the sale of combined
insurance—mutual fund packages in wliich a purchaser agrees to invest a certain
amount of money. The shares he receives are then used as collateral for a loan
from Equity Funding for his insurance premium. The next year, the buyer again
buys fund shares and another premium payment loan is made. This continues for

ten years. The purchaser then sells enough of his fund shares to pay his total debt.
But he still retains some fund stock and a policy with a tidy cash value.

This plan so intrigued Wall Street that Equity Funding's stock quickly became
a hot item. But the very package plan that was so appealing also desperately
needed cash. The remedy was heavy re-insurance of its new business.
But the fraud was like a pyramid—after the first year the buyer gets almost all

the premium paid by the policyholder. But since there was no policyholder,
EFLIC would have to produce the premiimi itself. It would then sell another
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bogus policy to raise the money. The next year the re-insurer has to get twice as
much, and more bogus policies have to be sold.

Equity Funding was expanding during this period. By the end of 1972, it in-
cluded two savings and loan associations, real estate and cattle operations, oil and
gas ventures plus stock brokerage activities. [24] The future seemed tenuously
prosperous for the company until March 6, 1973. Then Ronald H. Secrist, a
former employee of Equity Funding, called an expert analyst in insurance stocks,
Raymond L. Dirks, and Vjlew the whistle on Equity Funding. [25]

Secrist told Dirks that he had not previously revealed the true story of Equity
Funding because of "industry ethics". [26] After hearing Secrist's description,
Dirks notified one of his clients of potential problems. He did not contact the
S.E.C. or the New York Stock Exchange.[27] On March 27, other institutional
holders began dumping blocks of Equity Funding stock. Eventually Dirks and his
employer would be brought up by the New York Stock Exchange on disciplinary
charges for violating the rules on inside information. Twelve blocks, totaling
l,24.'i.400 shares with a market value of at least $20 million, were traded.[28]
On March 28, the S.E.C. slapped a trading suspension on the stock. During

the period from Secrist's whistle-blowing to the trading suspension, Stanley
Goldblum, President of Equity Funding, had placed an order to sell 50,000 shares
of his own company's stock. Samuel B. Lowell, executive Vice-President had sold
$50,000 of Equity Funding stock before trading was halted, as did Yura Arkus-
Duntov, another vice-president. [29]
The California Insurance Department reported that 66% of the insurance

policies of Equity Funding were bogus, or $2 biUion out of $3 billion of life insur-
ance claimed to be in force did not even exist. [30] The New \ork Times reported
that losses to shareholders could exceed $300 million and that creditors, including
banks and insurance companies, could lose additional miUions.[31] The FBI
found "a massive counterfeit securities operation" connected to the Equity
Funding Corporation of America fraud case in which as much as $100 million
could be involved. [32] These phony securities were reportedly used as assets in
other schemes. Loans totaling $77 million allegedly made to Equity Funding
Life policyholders to enable them to buy the insurance-mutual fund package
were also phony.
The Wall Street Journal succinctly stated

—

The phony customer's phony pledges of their phony fund shares to buy
phony insurance ultimately became numbers on a computer tape which
then printed out phony assets for Equity Funding's phony books * * * the
whole point of this was to report steady increasing earnings—earnings over
which the company had absolute control—that kept the prices of Equity
Funding stock up and thus enabled it to make major acquisitions for Jitock
and to raise capital easily. [33]

The Equity Funding scandal undermines the accounting profession. The
directors of the Illinois and California Insurance Departments told G. Bradford
Cook, then chairman of the S.E.C, that the fraudulent practices of Equity
Funding Corp. was largely hidden in the accounting department's computers.
They would not have been detected except for an employee who decided to blow
the whistle. [34] Since 1964, Equity Funding had issued public financial reports
that were duly certified by accountants as "fairly presented in conformity with
generally accepted accounting principles." The auditors failed to detect that
$25 million in bonds claimed to be in a Chicago bank were not on deposit nor did
they detect the non-existence of $77.7 million in I.O.U.'s for loans made to non-
existent mutual fund shareholders. [35]

As a result of the fraud, the National Association of Insurance Commissioners
announced that it would finance a study of its own surveillance techniques. The
ease with which such a massive fraud could be conducted with the aid of a com-
puter has proved disturbing to both accountants and insurance departments. [36]
The Equity Funding computer books have kept 50 accountants employed for 10
months in attempting to verify the accounts. At last count the auditors have
identified $143 million in fictitious or fraudulently inflated assets. [37]

Fred Levin, former executive vice-president of Equity Funding has pleaded
guilty in federal court in Los Angeles to 4 counts of a 33 count indictment covering
criminal conspiracy, wire-tapping of auditors and mail fraud. [38] Levin could
receive 17 years in prison and fines totaling a maximum of $31,000. Levin is the
third of 20 former employees and two of its independent auditors charged in a 105-
count indictment. [39] Twenty-two persons have been indicted by a county
grand jury in Illinois and eight former officials have been indicted for insurance
fraud by a grand jury in Trenton, New Jersey for defrauding Bankers National
Life Insurance Company and the New Jersey Banking Commission. [40]

46-43f7—75 16
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2. ArnhoU Smith

C. Arnholt Smith, a long-time friend and supporter of President Nixon, was
indicted by a federal grand jury in San Diego, California on July 2, 1974 on charges
of conspiring to defraud his own bank, U.S. National Bank of San Diego, of $170
million. Smith and a former executive of Westgate-California Corp., Smith's
conglomerate, were indicted on 25 counts alleging that Smith and the executive
had conspired since January 1969 to use the borrowing power of the Westgate-
California company to obtain loans from the bank, misstating the purpose of

the loans and covering up the transactions with false reports to bank examiners.
Part of the scheme according to the indictment was the inducing of a witness to
give misleading testimony to the SEC. At the time of its failure and subsequent
acquisition by another bank, Smith's bank was ranked 83rd in the natif)n with
nearly $1 billion in deposits. The Federal Deposit Insurance Corp. has paid $49
million in claims to foreign banks with another $42 million outstanding. [41]

Smith was found in contempt of court on June 5, 1974 for refusal to answer
questions in the trial of a man accused of attempted extortion. Smith invoked the
Fifth Amendment in the trial of Robert Daggett who is charged with offering to
change grand jury testimony given by his brother if Smith would buy up to $20
million worth of property for him. [42]

In June, 1973, the SEC filed suit against Smith and his companies for violations

of Federal securities laws. According to the S.E.C. false profits were manufactured
through the sale of certain Westgate-California assets to purchasers who used the
assets as collateral for loans that were used to pay off the assets. [43] The Internal
Revenue Service issued a $22.8 million tax lien against Smith, the largest claim
ever levied against an individual for a single tax year. The IRS wanted $19
million in personal income tax and $3.8 million in interest. [44] Without explana-
tion, the government has announced that it will not criminally prosecute Smith
on tax charges. [45]

In the late 1950's Smith was investigated by three IRS agents. Smith hired two
of them before the examination was complete. An article in Life magazine in 1972
reported that the government had gathered evidence of possible illegal campaign
contributions in 1970 for the Nixon campaign. That case was investigated by
IRS agent Da^'id Stutz. Stutz was specifically ordered by the U.S. Attorney,
Harry Steward, to drop the investigation. Steward knew Smith and another
person under investigation. Stutz was later subpoenaed to testify at the bribery
trial of San Diego Mayor Frank Curran on information he had gathered in the
Smith investigation. Stutz was denied permission to testify by the IRS. Curran
was acquitted and the next day received a congratulatory phone call from Presi-

dent Nixon. The San Diego District Attorney appealed directlj^ to the White
House for authorization for Stutz to testify and was refused in a letter from John
Dean on behalf of President Nixon.
Smith contributed $50,000 to Nixon's 1972 campaign but it was returned after

it was determined that the Civil Aeronautics Board was investigating some of

Smith's activities. Smith's conglomerate owns Air California. In 1968 Smith
donated $200,000 to Nixon's campaign and even watched the election night
returns with Nixon. [46]

S. The Four Season Case

In one of the largest federal criminal securities fraud cases in history, eight
officials of Four Seasons Nursing Centers of America, Inc., Walston and Co., (a

brokerage house that was recently liquidated) and Arthur Andersen & Co., one of

the Big Eight accounting firms, were indicted and charged with defrauding share-
holders of Four Seasons and other companies by various schemes in 1909 to arouse
interest in the stock and increase its price. The indictment charged 1 count of

conspiracy, 39 counts of securities fraud, 27 counts of mail fraud and 3 counts of

filing false reports with the S.E.C. and the American Stock Exchange. Tlxe de-
fendants defrauded investors by misrepresenting and falsifying financial state-
ments. In addition to the $200 million estimated lost by stockholders, the state of

Ohio was defrauded by the company's financial statements into granting a $4
million loan to Four Seasons. European investors, too, were defrauded by falsely

certified financial statements used to sell $15 million of Four Season debentures.
Four principal defendants allegedly profited to the tune of $21 million. [47]

Two Walston & Co. officials have pleaded guilty to securities fraud and con-
spiracy. [48] The U.S. Attorney on the case had to request high bail and surrender
of passports because he believed that two of the defendants had salted money
away in Swiss, Spanish and Mexican bank accounts and might leave the country.
[49]
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Another of the eight defendants pleaded no contest to one count of fraud and
agreed to testify against the remaining defendants. [50] Two of the three Andersen
CPA's were acquitted. [51]

In June, 1973, Jack L. Clark, former chairman and president of Four Seasons and
a principal figure in the fraud pleaded guilty to conspiring to violate federal laws.
Clark had allegedly pocketed about $10 million from the fraud. The prosecutors
asked for substantial punishment, stressing the need to deter white-collar crime.
Clark was represented by Arthur Matthews of the law firm of Wilmer, Cutler and
Pickering. Matthews has testified on securities before the Senate Subcommittee
on Criminal Laws and Procedures and has written extensively on the subject.
Matthews argued that imprisoning Clark would not protect the public or rehabili-
tate the defendant and that putting him on probation "would not unduly de-
preciate the seriousness of the crime." Matthews said Clark had led a previously
blameless life, had built nursing homes for the elderly, was a devoted family man
who coached baseball and football for youngsters. [52] The judge, who previously
frustrated prosecutors by transferring the case from New York to Oklahoma sen-
tenced Clark to one year in prison, no fine. Eligible for probation in four months,
Clark could have been saddled with the sentence of 5 years imprisonment and a
$10,000 fine.

4. Weis Securities

CaUed by the Wall Street Journal, ". . . potentially the biggest brokerage
house debacle since the crisis days of 1970," [53] Weis Securities was charged in
May 1973 with fraud by the Securities and Exchange Commission and the govern-
ment-sponsored investors insurance fund sought liquidation of the firm. Weis
Securities was a major New York Stock Exchange member with 43,000 customer
accounts, 400 salesmen and 27 branch offices. The New York Stock Exchange
charged five officers of Weis with filing false reports and keeping misleading books
and records. [54] Weis had survived various audits until one employee of Weis
told the New York Stock Exchange that accounting procedures in the reports
were highly inaccurate and unethical. He was then fired. [55] The employee's
charges were accurate. A brokerage house is required to limit its borrowing to

1,500% of its capital. Weis's borrowing was twice the amount permitted. [56]

In July of 1973, the five top officers were indicted by a federal grand jurj'- in New
York on charges of conspiracy, securities fraud and mail fraud. [57]

5. International Stock Funds
The name "Bank of Sark" has become the vernacular term for the activities

of an international conglomerate of white-collar criminals involved in stock
frauds, stolen securities and other various frauds. Sark, an island off the English
coast with loose banking laws, was the location of a phony bank that its auditors
claimed held assets of $72.4 million. Bank of Sark notes, letters of credit, and
certificates of deposit flooded the world in the 1960's and earl}^ 1970's. Numerous
criminals used them to steal some $40 million from banks, insurance companies
and businessmen. Jonathan Kwltny, a Wall Street Journal reporter, wrote of the
Bank of Sark—

Perhaps no other crime in history came to the attention of so many police
departments Local and state authorities all across America puzzled over the
worthless documents the bank issued. The FBI, the Securities and Exchange
Commission, the Post Office, and the Comptroller General's Office assigned
agents to the case. All levels of law enforcement in England and Continental
Europe and even agencies as far away as Central and South America and
Asia wrestled with the mystery. [58]

Philip Wilson, an American, is largely credited with being the founder of the
Bank of Sark. During the 1960's, Wilson used investors' interests in the expansion
of U.S. industries to foreign markets such as existed in South and Central America,
the Channel Islands off England, Bermuda and the Bahamas, which do not have
the taxes and regulatory control of industrialized nations. This expansion created
investment opportunities which Wilson saw as an opportunity to make a great
deal of money. Wilson's Bank of Sark operatives used stolen securities, often
provided by organized crime, to help in stealing money from banks and businesses.

Wilson has a master criminal's curriculum,vitae. He pleaded guilty in November
1972 to conspiracy and mail fraud in the case of Trans-Continental Casualty Co.
which sold millions of worthless securities in the L^nited States [59] He was
named as a co-schemer in a 1973 indictment against a Florida investment counselor
and a mortgage broker. [60] And he was also named in 1973 in a federal indict-
ment in connection with a scheme in which inflated financial statements were
used to induce several persons and companies to purchase stocic in First Liberty
Mutual Fund Ltd. for which the BanJi of SarK acted as custodian of assets. [61]
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In June 1973, Wilson was enjoined by a federal district court judge from violat-

ing? the registration and antifraud laws "in the securities of Normandie Trust Co.".

[62] Normandie Trust Company is a Panamanian corporation that falsely ad-

vertized its worth at $170 million. It sold letters of credit and other securities in

the United States. Both Trans-Continental and Normandie Trust had advertised

that they had millions of dollars availaV)le for loans to businessmen or for invest-

ment in U.S. businesses. Businessmen who applied for loans were required to pay
a substantial amount of money in advance for which they received a worthless

letter of credit or loan commitment. The Department of Justice has called Trans-
Continental, which eventually took in $40 miUion, the biggest mail fraud in history.

The twelve operatives of the Trans-Continental scheme were convicted of

mail fraud but the work of Transcontinental was continued by another company
called Anglo-Canadian Group. 17 persons associated with that company have
been indicated on 29 counts of mail fraud and related offenses.

Wilson and other members of Trans-Continental scheme were not treated as

ordinary convicts. Instead, the}' were incarcerated at special quarters in Ft.

Meade in Marjdand so that they could work with the Department of Justice

concerning the operations of stock frauds. They do not wear prison uniforms and
they have televisions, stereos, relaxed visitation rules, and government-supplied

exercise equipment. They were even given Christmas furloughs. Neil Maxwell, a

Wall Street Jotirnal reporter, wrote that the Department of Justice

—

did grant at least some of the 12 immunity from prosecution by the Internal

Revenue Service. The crooks apparently will be free to enjoy whatever part

of the Trans-Continental loot they have salted away and can get their hands
on when they get out. [63]

Wilson, testifying before the Senate Permanent Investigations Subcommittee
in 1973 said—

The scope of securities fraud as an organized criminal activity worldwide is

probably one of the most important factors of law violators in white-collar

crime being committed today. It is my estimation that there are approxi-

mately in the whole world 10,000 people operating in white-collar fraud as an
organized criminal activity. In the United States alone there are approxi-

mately 2,500 people involved in this type of activity * * * of immense
importance there must be recognition on the part of the courts that this type
of crime must be dealt with severely because there are many people willing to

do two years for stealing $2 million.

On January 9, 1974, the Wall Street Journal published another story on Wilson.

Reporter Jonathan Kwitny revealed that, while in prison, Wilson was involved in

a scheme to take over an Arkansas insurance agency. Part of the scheme involved

"an effort to sell policies issued by a little known Caribbean-based insurance

company" run by an old acquaintance of Wilson's. Wilson, Kwitny continued, is

operating through Maltese Holdings Ltd, whose address is that of the U.S.

Marshal's office in the United States Courthouse in Baltimore, Maryland.

6. Salt Lake City, Utah

Lest stock frauds be considered an exclusive problem of New York and other
international linancial centers, the experience of Salt Lake City, Utah reveals

the prevalence of this crime. In response to the Public Citizen questionnaire on
white-collar crime, [64] the State of Utah's Law Enforcement Planning Agency
wrote, "Intelligence data gathered by the Utah Attorney General over the past
three years indicates that Utah has become a principal target for substantial

criminal activity in the securities area. The availability of thousands of defunct
'shell' corporations (often used as vehicles for criminal activities), the reputation

of Utah as a leading center of the penny-stock market (stocks which sell for only
a few cents), and a lack of adequate criminal enforcement in this area bj'" the
Securities Exchange Commission, the Utah Securities Commission, and county
attorneys, has provided a favorable climate for business criminals, resulting in the
loss of millions of dollars in the state through the fraudulent sale of unregistered

and/or worthless and/or forged securities." A Wall Street Journal storj"- [65] re-

ported that, "Securities-industry executives here say at least eight local brokerage
firms have been under scrutiny * * * Salt Lake has had an odious reputa-

tion among securities regulators for years and some SEC staffers refer to it as

the 'sewer of the securities industry.' Some local officials estimate that more
money is lost here each year from securities fraud than from any other crime. The
problems stem from the speculative fever that dates back to the mining days before

the turn of the century. Penny stocks, selling for a few cents a share, are a tradition

in Utah, and most issues traded on the local Intermountain Stock Exchange sell

for less than a dollar. Three firms and 14 persons have been indicted in Utah on
stock fraud charges and the S.E.C. has promised more enforcement. [66]



7911

7. The Commodity Racket

In 1973, commodity options grew favorably for investors. Commodity options is

the buying or selling an option to purchase a certain amount of sugar, or other
commodities. Option dealers are almost entirely unregulated due to a loophole in
the Commodity Exchange Act of 1934. The Act does not cover world commodities
such as sugar, cocoa and plywood. Option dealers operated without the disclosure

policies or capital reserve requirements which are required for dealers in stocks.

At age 27, Harold Goldstein began trading in options on the West Coast in 1971
with $800. During his short career, Goldstein attracted a significant "following"
and many malcontents. International City Bank and Trust Company of New
Orleans won judgments against him for defaulting on two business loans; a group
of 40 investors from Chicago sued him for diverting their funds for his own use and
for making false and fraudulent statements ; he was expelled from the West Coast
Commodity Exchange for illegal major offenses, including diverting $4,500 of

customers money to his own account; and he was sued by a Salt Lake City invest-

ment firm that charged that $200,000 worth of Phillips Petroleum securities the
firm sold for him had actually been stolen. [67]

Goldstein's firm, Goldstein Samuelson, had quickly become the nation's
largest seller of commodity options. But Goldstein basically paid off the first

customers with other customer's money that should have been invested in options.

In November 1972, the Securities and Exchange Commission sued Goldstein,
charging fraudulent misrepresentations and omissions in the sale of some com-
modity options. The suit was settled by consent decree—a device in which the
defendant claims that he never did anything illegal and he won't do it again. [68]

In February 1973, Goldstein attempted to wire $641,000 of the firm's customers'
funds to a bank in Canada. [69] Shortly thereafter the Department of Agriculture's
Commodity Exchange Authority accused Goldstein of violating federal com-
modity laws. [70] The S.E.C. which months earlier had let Goldstein off the hook
with the consent decree, now charged that Goldstein Samuelson was "little more
than a gigantic fraudulent scheme."[71] A temporary receiver, appointed by a
court to oversee the firm, reported that liabilities for Goldstein Samuelson ex-
ceeded assets by $14.5 million—and perhaps by as much as $70 million. [72]

Goldstein, according to an Assistant U.S. Attorne}', took many millions in

customers dollars out of the United States and deposited much of the money
in a Swiss bank. Goldstein is being investigated b.y the Federal Bureau of In-

vestigation in Los Angeles and in Florida in connection with large amounts of

stolen securities. [73]

In May, 1973, Goldstein was indicted on 15 counts of fraud and 1 count of

perjury by a federal grand jury, thus ending an 18-month-old business which
has parlayed an $800 investment to a $25 mLUion-a-month fraud. Goldstein
pleaded guilty to three counts of mail fraud and a possible sentence of 15 j-ears

in prison or a $3,000 fine or both. [74] In March, 1974, a federal judge sentenced
Goldstein to 18 months in prison. During the trial, the prosecuting assistant U.S.
Attorney had quoted a psychiatric report which said that, "the ease vvith which
Goldstein justifies criminal activity makes him quite a hazardous individual for

the property and valuables of the ordinary citizen. His blase attitude implied
he really didn't care what happened to his victims. "[75]

Other commodity traders also did not fare well in 1973. A former emploj'ee
of Goldstein Samuelson, Josef Rotter, Avas president of Commodity Options
International, until it was placed in receivership on motion by the S.E.C. in

April 1973. The receiver reported that $1.3 miUion out of $2.7 million which
Commodity Options International had received from customers was missing. [76]

The Department of Agriculture barred "Q" Commodities Co. of Minneapolis
and its owner, Kermit W. Quaintance, from trading on regulated commodities
exchange for five years. In 1968, Quaintance was charged by the Commodity
Exchange Authority with converting over $400,000 of his customer's funds to his

oAvn use. He was also charged with improper and'inaccurate handling of customer
funds and with filing false reports. In September, 1970 Quaintance and the firm
were indicted for violating federal commodity laws. Quaintance pleaded guilty

and was put on probation with the stipulation that would make him compensate
his customers for their losses. "Q" Commodities also pleaded guilty and paid a
$3,000 fine.[77]

8. The International Telephone and Telegraph Case

Ptichard Nixon has appointed four vSEC Chairmen. The first was Hamer Budge
who was in office less than five months when he met privately with officials of

Investors Diversified Services, the country's largest mutual fund management
company. They discussed an offer to Budge to become president of the company,
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which at that time was trj'ing to stop an SRC proposal that would have severeh"
restricted its sales presentation. [78] The third was G. Bradford Cook whose in-

volvement with suppressing the facts concerning Robert Vcsco's contriljution to
the Nixon campaign is described in the official corruption section of this report.

In between Budge and Cook (the fourth SEC Chairman is Ray Garrett) was
William Casej^. During Casey's tenure the SEC staff undertook an investigation

of the largest merger in corporate history—that of International Telephone and
Telegraph Company (ITT) and the Hartford Fire Insurance Company. The
SEC staff had developed 34 lioxes of evidence demonstrating an ITT attempt to
favorably influence state and federal officials concerning the merger. Casey caused
the quashing of the staff recommendation that ITT be charged with fraud. [79]

Prompted by disclosure of the ITT offer of $400,000 contribution to finance the
Republican National Convention in San Diego, allegedly made to influence the
settlement of the antitrust cases, two Congressional committees began investiga-

tion. The House Commerce Committee requested the SEC files. Case}'^ refused the
Committee access and transferred the files to the Department of Justice. [80]

The SEC did file a civil suit in June 1972 against ITT for violations of federal

securities laws and dealing in insider information. Two days after filing the suit

it was settled by a consent decree by which ITT and its officers agreed they
wouldn't violate securities laws in the future but would not concede past violations.

Casey admitted in sworn testimony l:)efore the House Commerce Committee that
he had consulted with the White House before transferring the documents,
described as "politically sensitive". [81]

An internal SEC working paper revealed that ITT mounted a major effort to
pressure the assistant attorney general in charge of the antitrust division into
backing down on three antitrust suits against ITT. Officials enlisted in this

effort included Vice President Spiro Agnew, Tre-^-sury Secretary John Connallj',

Commerce Secretary Maurice Stans and then While House aide Peter Peter-
son. [82] Under questioning, during his nomination hearings for Attorney General,
Richard Ivleindienst told the Senate Judiciary Committee that President Nixon
had not intervened in the settlement of the ITT case, nor attempted to pressure
him. Kleindienst's statement was later contradicted by the White House. [83]

Kleindienst who once wrote in the New York Times, "Today, we who are associated
with the criminal justice system in the United States believe we are doing every-
thing we can to prevent crime," pleaded guiltj^ to refusing to accurately testify

before the Senate Judiciary Committee concerning that very statement. He was
given a suspended sentence.

9. Stock Loans

Stock loans, a legitimate business transaction, are made by one firm to another
so that the borrower can use the securities to make deliveries and for a variety
of daily operating purposes. The borrower deposits with the lender cash equal
to the full market value of the stock lent to him. For the firm receiving the cash,
it is like an interest-free loan.
The SEC has been investigating brokerage house abuses in stock-loan activi-

ties. These include the practice of one firm's employees giving bribes and other
inducements such as kickbacks, prostitutes and credit cards to employees at
other firms in an effort to receive interest-free loans. In March of 1972, the U.S.
Attorney's office in New York obtained an indictment against four securities

industry men: a former stock-loan employee at Hayden, Stone, Inc. and three
officials of Morgan, Kennedy & Co. The Morgan, Kennedy officials pleaded guilty
to bribery to obtain $155,000 in interest-free loans. The abuses are violations of

SEC antifraud laws. Federal Reserve Board regulations governing the issuance
of stock market credit and New York Stock Exchange Rules. [84] In March
1973, a federal judge appointed a temporary receiver for Morgan, Kennedy. [85]

A New York Stock Exchange memo says that some firms are lending securities

to other houses although there might not be a legitimate business purpose for the
loan. "The reason may be to provide working cash to the lending broker or simply
to improve the record of a stock-loan reprcsentatiye." [86]

Brokerage house employees have let employees at other houses use their credit
crirds as an inducement for loans. In addition, an SEC official alleged that there
have been arrangements with bars and restaurants at which credit cards have
been used for the tab to be inflated and the difference kickbacked to the employee
to whom the credit card was lent.

10. Insider Information

When the SEC was established in the post-Depression era, one of its tasks was
to promote investor confidence in the stock exchanges. That confidence is easily

eroded if the Wall Street experts and corporate officers can trade stock on the
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basis of knowledge that is known only to them. The Securities Exchange Act
and other laws were designed to provide investors with information on securities

transactions by insiders. The use of insider information hurts small investois. If

insiders know that a company has made a significant discovery or has otherwise

improved its economic position, then that person can buj^ up the company's stock
at less than its true worth, if the facts were known. So too, if the insider knows that

a company is in economic difficulty, he or she can sell the company's stock at

greater than its true worth.
The SEC requires corporate insider—officers, directors and holders of at least

10% of a company's stock to notify the SEC each time they increase or decrease
their holdings. Rules governing inside information are designed to protect the

small investor who does not have access to corporate reports and other information
available to the "insiders". Criminal penalties are provided for willful violations,

but no one has ever been imprisioned and only once has a fine been imposed.
A New York Times survey published on March 14, 1973 revealed that

—

There is a steady flow of inside information, much of it apparently used
illegally, from Wall Street brokerage and investment banking firms to

wealthy and powerful investors across the country, according to financial

executives interviewed in the last two weeks * * * some Wall Street securi-

ties analysts admitted that they had consistently broken the rules, and the
methods they used in employing inside information appeared to be increas-

ingly sophisticated. One securities analyst said: "If we didn't break the rules

we wouldn't be doing our job."
A major area of abuse comes in the form of brokerage house partners who also

sit on corporate boards and are privy to much information. A New York lawyer
was quoted in the Times' article as sajang, "It's the kind of crime where you
don't leave fingerprints."

Chapter II. Crime in the Suites

Corporate crime has as m^any variations as the imagination of corporate officers

and the inadequacies of law enforcement can devase. Businesses are subject to

laws regulating trade, protecting workers, consumers and the environment,
prohibiting monopolies and prohibiting corruption of respresentative government.

A. antitrust

1. On December 27, 1973, a Federal grand jurj^ in Pittsburgh, Pennsj^lvania
indicted the nation's six largest manufacturers of building supplies and 10 execu-
tives on charges that the companies conspired to fix prices and stabilize conditions
in the sale of gypsum board. The companies included United States Gypsum,
Georgia-Pacific, Kaiser Gypsum and National Gypsum. [1] Earlier that year a
federal judge in Buffalo, New York awarded damages to several building supply
dealers in San Francisco in their antitrust case against National Gypsum, U.S.
Gypsum and Kaiser Gypsum. National Gypsum and U.S. Gypsum were ordered
to pay $3.2 million in damages. The damages were awarded on the basis of a
1971 decision which found that the three companies had conspired to stabilize

and maintain the price of gypsum wallboard from 1965 to 1968. [2] Also arising

out of the antitrust case is an IRS charge that U.S. Gypsum owes the federal

government more than $20 million in back taxes and $1 million in penalties for

negligence or intentional disregard of federal tax law. According to the IRS,
U.S. Gypsum paid its customers in cashiers checks in order to maintain the
secrecy of its prices and then deducted the amounts under a provision of the tax
code that allows write-offs for "unrestrained competitive price allowances." The
IRS claims the checks were issued to further illegal price-fixing. [3]

2. On March 28, 1974, fifty-five private garbage carting companies were
indicted by a Brooklyn, New York grand jury on charges of restraint of trade.

Nine officials, including the president and vice-president of the Brooklyn Trade
Waste Association, were indicted for perjury. The Brooklyn District Attorney,
Eugene Gold, had bought a garbage truck and entered the carting business to
investigate monopolistic practices. But even with rates 30% lower than the pre-
vailing rate, only 19 out of 2,000 merchants signed up. Gold sajd that his two year
investigation had disclosed that the garbage carting industry was controlled by
organized crime. Gold said that the carting business in Brooldyn was a $60 million
a year operation. Gold found that since his company could do the work for one-
third the going rate, it was reasonable to assume that Brooklyn merchants, and
eventually consumers, were being overcharged some $20 miUion a year. There are a
total of 89 private carting companies operating in Brooklyn. [4]
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3. In a civil antitrust case with criminal overtones, the state of New Jersey sued a
dozen national companies, 175 smaller businesses and 24 political figures from Hud-
son County and Jersey City, N.J. The suit, filed in December 1973, asked for over
$500 million in damages from the defendants for violating antitrust laws between
1957 and 1971. The suit charged the defendants with engaging in a pattern of

preferential treatment for vendors who paid kickbacks to the public officials. The
dozen national companies are Abbott Laboratories, American La France, Ashland
Oil, Baxter Laboratories, Rockwell International, Hardee's Food Systems, W. R.
Grace, Johnson & Johnson, Litton Industries, National Cash Register, Interna-
tional Telephone and Telegraph and E. R. Squibb & Sons. Among the public
officials indicted are John V. Kenny, leader of the Hudson County Democratic
organization, William Sternkopf, member of the Port Authority of New York
and former Jersey City mayors Thomas Whelan and Thomas Gangemi. The civil

complaint alleges that the suppliers submitted false bids; that contracts were
rotated among suppliers by prearrangement; that some suppliers refrained from
competitive bidding; that bids were adjusted after submission through cooperation
among bidders and public officials; that specifications were drawn to circumvent
public bidding laws; and that projects were split into smaller units to circumvent
statutory bidding levels. Suppliers made kickbacks to officials to obtain preferen-
tial treatment, thus increasing the cost of governmental supplies in excess of legi-

timate prices. The higher prices and costs to the government meant higher taxes
for the citizens [5]

B. TAX EVASION

U.S. News and World Report revealed on Sept. 17, 1973 that "A tax-dodging
spree, spreading rapidly, is costing the government in Washington at least 6
billion dollars a year and threatening to get completely out of hand." The $6
billion estimate is based only on individual tax returns. When business tax
evasion is added, some put the loss at $30 billion. Former IRS Commissioner
Johnnie Walters said, "Today we face serious problems in taxpaj^er compliance
and a real danger of general deterioration. One reason for this is the fact that we
are not enforcing the tax laws adequately." During one 12-month period, 1,100
cases of tax fraud were shelved because of lack of agents to press investigations.

That was 40 times the number of cases shelved three years earlier.

The Philadelphia hiquirer published a series of articles from April 14 to April

20, on IRS enforcement. It concluded that

—

* * * the IRS is concentrating its enforcement efforts among low and
middle income wage earners, instead of upper income individuals and large
corporations, where taxpaying error is most likely to be found.

After reviewing the cases of four prominent tax avoiders and recounting IRS
preferential treatment, the paper stated

—

For every prominent citizen the agency takes to court, there are thousands
and thousands of individual taxpayers and businesses who are avoiding and
evading payment of billions of dollars annually. Their errors and frauds go
undetected, unprosecuted * * * Indeed, the administration of the nation's

federal income tax is such that upper income taxpayers and businesses are

encouraged to avoid paying the taxes they owe.
Several of the more significant tax evasion cases appear in the Appendix to the
Report.

C. ENVIRONMENTAL OFFENSES

The protection of the environment is, or should be, the subject of criminal law
enforcement, much like the protection of the competitive enterprise sj'stem, or
the protection from infringement of liberties. The use of the criminal justice

system to enforce laws protecting the air, water and land from poisons and other
contaminants underscores the importance which these natural resources have to
society as a whole. In 1973 and the first half of 1974, four major criminal actions
against polluters took place.

First, the Purcx Corporation, Universal Oil Products, Dexol Industries,

Aquatrol Inc., Mark Chemical, Flo-Ken Products and Mission Ivleensweep Inc.

were indicted by a federal grand jury in California on charges of violating the
federal Insecticide, Fungicide and Rodenticide Act which prohibits interstate

.shipment of a product that is not registered with the federal government and
bars products that are mislabelled, adulterated or misbrandcd.[G]

Second, in New York, the owner of a boat repair yard pleaded guilty for filling

and dredging a wetlands area of Long Lsand without a special permit. He was
the first person to be convicted of New York State's Tidal Wetlands Law which
seeks to protect marsh areas that arc the home of wild birds and fish. He was
fined $500. [7] Another case under that act has been brought against two Long
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Island, N.Y. real estate developers. They have been accused of destroying wet-

lands for the construction of a housing development. [8]

Third, American Cyanamid Co. was found guilty of discharging chemical

wastes into a tributary of the Hudson River from its plant in Buchanan, New
York.[9] (In an unrelated case, the Department of Justice asked the U.S. District

Court in New York to hold American Cyanamid in criminal contempt for violating

the terms of a 1964 judgment which had resolved a civil antitrust case against

the company's production of a chemical compound used in the production of

dinnerware and formica.) [10] Finally, the City of Peekskill, New York was
fined $2,000 after pleading guilty to a criminal indictment which alleged that

it had dumped fill along the edge of Peekskill Bay on the Hudson River without
the necessary permission of the Army Corps of Engineers. A federal grand jury

indicted the" city February 5, 1974 after an inquiry, prompted by complaints

from residents of the Peekskill area.[ll]

D. UNION CRIME

Labor unions give rise to criminal opportunities in much the same way as do
corporations. Business management may be induced to bribe union leaders in

an effort to secure favorable union action. Currier J. Holman, co-chairman of

Iowa Beef Processors, Inc., was indicted by federal and a New York State grand
jury on charges of conspiring to bribe labor union oflicials and supermarket
meat buyers in New York. Iowa Beef, one of the nation's largest meat-packing
firms was itself named in the indictment by New York State. [12]. Moe Steinman,
a labor relations official for Shopwell, Inc. and Holman are charged in the indict-

ment with conspiracy to bribe meat buyers to allow the sale of prebutchered
beef by loWa Beef at eight metropolitan area stores, a conspiracy which resulted

in the payment of $993,397 in purported commissions. A conspiracy is also

alleged to bribe union leaders to allow the sale of prebutchered beef which union
rules forbid. [13]

Crime within unions included the case of Peter Ottley, former president of a
local of the Hotel, Hospital,, Nursing Home and Allied Services Employee Union,
who was sentenced on I\Iay 1, 1974 to three months in prison and a $15,000 fine

for aiding and abetting the embezzlement of union funds and failure to maintain
adequate union financial records. [14]

On March 27, 1973, seven union leaders were indicted on 48 counts by a federal

grand jury of conspiracy, extortion, evasion of income taxes, obstruction of jus-

tice and threats of violence in a pattern of racketeering in New York City's

garment district. Four fur manufacturers were also indicted for making $35,000
cash pay-offs to the union leaders in order to permit the manufacturers to sub-

contract work to non-union shops in violation of the labor agreements. [15]

Edward M. Shaw, head of a special government task force on organized crime
snid, "It seems to bo perfectly clear that extortion and shakedowns are part of

the pattern of the industry in the garment district."[16]
The four fur manufacturers have been found guilty, as have four of the seven

union leaders. [17] One of the convicted manufacturers was Karl J. Schwartzbaum,
who is also a former chairman of Sunshine Mining Co., operator of the largest

silver mine in the United States.
The Teamsters Union was the subject of limited attention on the part of federal

law enforcement agencies in 1973 and 1974. A National Labor Relations Board
administrative law judge declared that for perhaps 15 years, a Chicago, Illinois

Teamsters union local had resorted to "sheer racketeering" in organizing service

station employees. The administrative law judge, reaching his conclusion in a
massive NLRB investigation, called the union's practices "flagrant, egregious,

widespread and corrupting'' and ordered the union to repaj' thousands of Chicago-
area workers initiation fees, dues, assessments, and health and welfare payments
which were illegally collected. [18]

Five Teamsters union officials were convicted in Los Angeles of labor racketeer-

ing and obstruction of justice. The union officials had used economic pressure and
threats of work stoppages to force Los Angeles meat packers to use one loading
and unloading service to the exclusion of all others. The sentences ranged from
50 davs in prison for two union agents to 4 j-ears plus 5 years probation for the
others. [19]

And finally, a federal grand jury in Chicago, Illinois returned a 12 count indict-

ment charging seven individuals including a special consultant to the fund and
three corporations with defrauding the Central State Teamsters' pension fund of

over $1.4 million. [20]
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Chapter III Official Corruption

1973 was a year of unequalled revelation and prosecution of official corruption.

In November of 1973, the National Advisory Commission on Criminal Justice

Standards and Goals reported that corruption of public officials "stands as an
impediment to the task of reducing criminality in America." The Commission
stated that "The existence of corruption breeds further crime by providing for

the citizen a model of official lawlessness that undermines any acceptable rule of

law." "As long as official curruption exists," the report continued "the war against,

crime will be perceived by many as a war of the powerful against the powerless,

'law and order' will be just a hypocritical rallying cry, and 'equal justice under
law' will be an empty phrase." The Report found that during the eighteen month
period official corruption was widespread, affecting all levels of government.

A. police corruption

In addition to defrauding the public, cheating the government and illegally

destroying competition, corporate criminals have perverted law enforcement
police functions.

Police corruption is not a new development. The Knapp Commission in New
York found in 1972 that a "substantial majority" of New York policemen were
corrupt. In Chicago, 18 policemen were sentenced for periods ranging from 18
months to six years for extorting money from bar owners. [1] The defendants were
among 57 policemen indicted in 1973 and the Mayor of Indianapolis, Indiana dis-

missed the chief and assistant chief of police because of widespread coiTuptio- in

the 1,100 member department. [2]

A report in March, 1974, by the Pennsylvania Crime Commission revealed how
legimitate businesses start policemen on the road to corruption and destroy the

community effectiveness of police. The Crime Commission's Report concluded
that police corruption in Philadelphia is "ongoing, widespread, systematic and
occurring at all levels of the police department." Specifically, it found

—

a broad spectrum of businesses, large and small, making illegal direct pay-
ments to the police; they included banks, insurance companies, automobile
dealers, restaurants, supermarkets, jewelers, construction companies, vendors,
country clubs and moving companies. Businesses were found paying police

officers in every one of the twenty-two police districts. [3]

Payments to the police were categorized as:

(a) payments made for clearly improper acts of policemen, including on-duty
policemen acting as private guards and police ofificials providing confidential

criminal records and intelligence information to private citizens.

(b) payments for services rendered during the course of duty such as extra

protection or police escort services.

(c) gifts or payments made to incur "good will"; and
(d) payments loy businesses in response to extortion demands bj^ poUcemen

or as brides to overlook traffic, building code or other violations.

The Commission claimed that over 900 policemen were involved in some form
of corruption. One former police officer estimated that during 65% to 70% of

the narcotics arrests in Philadelphia, part of the drugs seized were not turned
in as evidence but were kept to be used for planting evidence against other de-

fendants, to pay addicted informers or for sales or personal use. More than 200
officers received cash payments fi'om businesses. One firm paid policemen over

$23,000 annually. Gino's'lnc, a fast food chain, provided officers with $70,000
in free food. Gino's also paid police officers over $89,000 during 1972 and the first

half of 1973 to have a uniformed officer stationed in 15 of the company's outlets

eight hours a day and seven days a week.
While one coinpany official noted that the police service was "cheap at the

price," the Crime Commission reported that such service deprived the citizens

of Philadelphia the services of policemen whom the taxpayers were annually

paying $264,000 in salaries. The Commission's report said

—

the payments by Gino's Inc. to Philadelphia ])olice were the largest and
most systematic found at any Philadelphia business investigated. They
rejircsent a particularly outrageous example of police officers individually

contracting out extra police services to private persons in exchange for

money.
Noting that a variety of other companies were also bribing the police, the

Crime Commission charged that Philadelphia's police services "are open for

bidding and the proceeds of the bidding go into the pockets of police officers,

not the city treasury."[4]
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B. STATE AND LOCAL GOVERNMENT CORRUPTION

While the prevalence of official corruption was becoming increasingly apparent
in Pennsylvania, one of its neighbors, New Jersey, was being completely inundated
by official crime. Because of the state's appalling political corruption in 1973, its

"U.S. attorney, Harold Stern, compiled oiie of the nation's most impressive records

of fighting white-collar crime. Heading the roster of Stern's successful prosecutions
were

:

(1) John A. Kervick, former New Jersey State Treasurer, who was convicted
of extortion and bribery to fix a highway contract in return for a $27,000 kickback
to the Democratic Part3^.[5]

(2) Peter Moraites, former Speaker of the State Assembly who received 16
months in prison for violating banking laws.

(3) Hugh Addonizio, mayor of Newak, was imprisoned 10 years for con-
spiracy and extortion.[6]

(4) Paul Sherwin, former Secretary of State was sentenced to 1 to 3 years
in jail for demanding a $10,000 political kickback to the Republican State Finance
Committee in return for attempting to fix a state highway contract. [7]

(5) Louis M. Turco, president of the Newark City Council who was indicted

on 10 charges of mail fraud and four of income tax evasion. The indictment alleged

that Turco, a lawyer, defrauded nine clients out of money in accident case settle-

ments and that he sent false medical reports to five insurance companies. Turco
was sentenced to 10 years in jail. [8]

(6) William H. Preis, vice-president of Grand Union Corporation pleaded guilty

to perjury in connection with an alleged fraud in the financing of Governor
Cahill's 1969 campaign. [9]

(7) Two former mayors of Atlantic City, New Jersey and four other former high
officials were convicted of receiving kickbacks and were sentenced to prison terms
ranging from 2!^ years to 6 years. [10]

(8) Nelson G. Gross was indicted on charges relating to 1969 Republican gu-
bernatorial campaign in New Jersey. He was charged with instigating perjury,

obstructing justice, and conspiring to have campaign contributors write off their

donations as business expenses. A federal jury convicted him in March. Gross
was former chairman of the New Jersey Republican Party and former top State
Department Narcotics Advisor in the Nixon Administration. He was found guilty

on all counts [111

(9) Ferdinand A. Heinize, Pv,epubHcan Mayor of Little Ferry, New Jersey, from
1969 to 1971 was convicted of misconduct and extortion from building contractors
in connection with the construction of an apartment complex.
The New Jersej^ and Pennsylvania models of office corruption were repeated

throughout the country during 1972 and the first half of 1973. It began to appear
as if corruption—rather than service—was the sine qua non of government. By
September, 1973, one year after his appointment as New York City's special

prosecuter for corruption in the criminal-justice system, Maurice J. Nadjari, had
obtained the indictments of 35 persons. This included one judge, one district

attorney, the chairman of the city's tax commission, eight police sergeants, two
detectives, and eight police officers. Nadjari had received 2,262 allegations of

corruption, had begun 341 investigations on his own initiative, and had referred

528 cases to the city's five district attorneys. [12]

One of Nadjari's cases was that brought against Thomas J. Mackell, former
District Attorney for Queens, New York. Mackell was indicted for obstructing the
prosecution of a $4 million get-rich-quick scheme in which many members of his

own staff had invested money. The scheme was a so-called Ponzi scheme in which
investors are promised a high interest rate on their monej-. The early investors are

paid off with the money brought in by later investors. As word spreads of the
money to be made, more and more investors ofTer their money to the operator of

the scheme. When the operator accumulates enough money to satisfy his greed,

he skips town. Mackell's case was significant because Mackell Uke any District

Attorney, was an extremely powerful official, whose decisions to prosecute or not
to prosecute a case are unreviewed by any person or agency. •

Two of Mackell's staff members were indicted for failing to report about $3.52,000
on their income tax that they had furtively earned from the illegal scheme. [13] The
operator of the scheme was a Joseph Ferdinando. He received about $4 million
from about 400 people, including 16 members of Mackell's staff and 38 police
officers. Mackell assigned his son-in-law to the case, knowing that his son-in-law
was an investor in Ferdinando's scheme. [14] At the trial, one victim of the fraud
testified that she invested $17,000 because, "* * * if all those big people had
money invested, it must be legal * * *" She lost $14,000.
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In summation of the Mackell case, Nadjari told the jury, "The most dangerous
men are not bad men. It is those with just enough good in them to appeal to our
sense of charity and just enough evil to deceive us—of whom we must be the most
alert." [15] The fonner D.A. was convicted of obstructing the prosecution of

Ferdinando and was sentenced to six months in jail. [16]

The corruption of law enforcement and legislative officials is the indispensable
lever that pries open the door for white collar and organized crime. Such corruption
provides the blackmail that eases the continuation of such activities, it alters the
role of the public official from that of a dutiful officer sworn to uphold the laws and
protect the populace to that of an accomplice who willfully and consciously con-
spires to evade and transgress the very laws which he has either helped enact or is

mandated to enforce. If our laws are to be treated as legitimate bj'^ the public, then
first thej'^ must be treated with integrity by those pledged to enforce them. If the
government itself violates the laws, then we no longer have a government, but
illegality masquerading as an institution.

C. FEDERAL HOUSING ADMINISTRATION SCANDALS

While the taint of scandal was infecting elected and appointed officials across
the country, one federal agency was especially hard-hit by the disease—the Federal
Housing Administration. Assistant Attorney General Henry Peterson said that
more than 750 criminal cases were pending in May 1972 involving federal housing
fraud. Justice Department claims that it was investigating FHA frauds in 20
cities at the beginning of 1974 which made the Department's activities one of the
biggest white-collar prosecutions in the nation's history. By the end of 1973,
there were ISO indictments, involving 317 persons engaged in inner-city programs
of the Department of Housing and Urban Development, and 119 convictions. [17]

According to William Chapman of the Washington Post

—

It is a classic national case of white collar entrepreneurs reaping illicit

profits from a government program designed to help the poor get decent
housing. Subsidies aimed at low income families in the .slums were harvested
instead by brokers, speculators, lenders and government emploj'ees. Tax-
payers are picking up a lot of the losses. Two government funds created to
back up the program will be $1.5 billion in the red as a result next year.[18]

In most of the FHA cases, a real estate speculator would buy a home and
perform cosmetic changes to hide its run down nature. An FHA emplo.yee would
be bribed to inflate the value of the house. The house would then be sold at the
exorbitant price to a low income purchaser who would make a down payment and
have FHA insure the mortgage. After a while the run down, shoddy nature of
the house would become apparent. The cost of repairs and the cost of the high
mortgage paj^ments would cause the tenant to default on the mortgage and often
abandon the property. The real estate speculator takes a hefty profit. The FHA
employee takes the bribe. But the purchaser is left without a home and with a
credit rating in shambles. The Department of Housing and Urban Development
is left with acquiring the property, pajang off the mortgage and then managing
the foreclosed property. Six j-ears ago HUD did not own a single house in the
Philadelphia area. Today it owns 4,17G single family residences and 10 apartment
projects. In Detroit, HUD has had to acquire over 15,000 homes.
One FHA case involved the deputj^ director of FHA's Philadelphia office,

John B. Boyle, and an area nianagement broker for the FHA, Leo Bloom. Bloom's
job entailed receiving a fee for managing a property whenever its mortgage was
foreclosed by the FHA, arranging for repairs, and preparing it for the eventual
sale. Bloom soon discovered that the job had considerable fringe benefits. Repair
contractors, eager for his patronage, began kicldng back to him as much as 10
percent of their pr6fits. As the FHA acquired more property that he managed,
Bloom's kickbacks rose to $40,000 and $50,000 annually.

In 1970, Bloom had a meeting with Boyle, who had become aware of Bloom's
extracurricular activities. But Boyle did not intend to end Bloom's profitable
sideline. Instead, he asked for his share of Bloom's kickbacks. As Bloom later
said at trial in federal court

—

Mr. Bojde said that he was under the impression that I had an arrange-
ment with various contractors that were doing FHA work and that he would
like to have a piece of the cake. [19]

Boyle received a one year prison sentence.
Another FIIA official, Michael J. Hughes, chief of the property management

section, also joined the conspiring duo. For about three years, both he and Boj'le
received $100 a week from Bloom, who also sent one of his employees to Boj-le's
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home with a case of liquor. But eventually federal investigators discovered the
scheme. Boyle was imprisoned for a j'^ear; Hughes was fined; and Bloom, who
had cooperated with federal prosecutors, went to prison for two years.

Other FHA officials in the Philadelphia area were tainted by other scandals.
The Philadelphia area's top official, Thomas J. Gallagher Jr., was jailed for
income tax charges that evolved from bribes that he had received. Seventeen real

estate dealers were convicted or had pleaded guilty by the end of 1973. And
a large gov^ernment approved mortgage firm was fined $160,000 for making
false statements to the FHA. [20]

D. SMALL BUSINESS ADMINISTRATION

Another federal agency severely hit by white collar crime during 1973 and the
first half of 1974 was the Small Business Administration. In November 1973,
the House of Representatives' Subcommittee on Small Business suddenly an-
nounced that a bill relating to the SBA would not be seriously considered until
charges of pervasive criminal corruption in the local offices of the SBA were
clarified. These charges included kickbacks and underworld infiltration.

The Subcommittee's chief investigator, Curtis Prins, told the Subcommittee
that scandals had infected at least 22 of the SBA's offices. These included offices

in such major cities as New York, Philadelphia, Boston, Baltimore, Milwaukee,
Dallas, Denver, Los Angeles, Atlanta, Chicago, Washington, Kansas City,
New Orleans, Miami, San Diego, Cleveland and Richmond. [21]

Prins claimed that during his investigation, the White House had interfered
on behalf of Bennie McRae, the owner of a Virginia construction company,
a former defensive halfback for the Chicago Bears and the New York Giants,
and co-chairman in 1968 and 1972 of Athletes for Nixon. Prins asserted that he
had "evidence of White House pressure to faciUtate loans and to cover up our
investigation." [22]

And the former regional director in Philadelphia of the SBA, Russell Hamilton,
accused Anthony Stacio, SBA's deputy administrator, of bowing to political in-

fluences when approving a $330,000 loan to Photo Magnetic »Systems, Inc., of
Bethesda, Maryland, vvrhich is partly owned by William Rentschler. Rentschler,
an unsuccessful candidate for the GOP Senate nomination in Illinois, directed
Richard Nixon's presidential campaign in Illinois in 1968 and 1972, and was a
special advisor to the President on the National Voluntary Action Program.
Though the loan to Photo Magnetic Systems had originally been rejected by

the SBA's Washington lending office, Stacio personally approved it. The firm
has since defaulted on the loan and left the SBA with a $287,000 loss. [23]

E. IMMIGRATION AND NATURALIZATION SERVICE

In May of 1973, the Department of Justice announced that it had amassed
evidence of widespread corruption in one of its own branches—the Immigration
and Naturalization Service in the Southwest Region. Charges have been brought
against 11 persons including seven immigration officers. The Department of
Justice's investigation found that immigration officers were engaged in smuggling
aliens and narcotics into the United States, were selling documents necessary to
enter the country, were allowing aliens into the United States temporarily for
illegal purposes and were physicall}' abusing some immigrants. [24]

F. CAMPAIGN CONTRIBUTIONS

White collar crime in business and government is facilitated and abetted by
lenient and corrupt public officials, by those whose contempt for the law is ex-
ceeded only by their contempt for society. White collar crime and political crime
are symbiotic: both are equally corrupt; both are equally self-serving. But for
white collar crime to exist and survive in the business world, political positions
must be held by those who are willing to allow laws to be bent, broken and muti-
lated. So, some of the illegal profits often are reinvested by the white collar
criminal as campaign contributions to help persuade the politician to wink or
simply ignore the illegalities.

The term "Watergate" has become synonymous with political corruption and
the abrogation of campaign finance laws. The financing of President Nixon's
$50 million 1972 re-election campaign involved a number of questionable trans-
actions. For instance, the president of Equity Funding, Stanley Goldblum,
donated $30,000 worth of fraudulentlj' inflated stock to the President's campaign.
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[25] Wiliuim Penn Patrick, whose Holiday Magic's pyramid sales schemes have
been investigated by the Securities Exchange Commission and bj'' the states of

Wisconsin, California, Illinois gave Nixon $50,000 in 1968 and $5,000 in 1972.[261
Perhaps the most notorious of the contributions to the President's campaign

came from international financier Robert L. Vesco, who has been indicted by a
federal grand jury for his involvement in what Philip A. Loomis, an SEC Com-
missioner, called "* '^ * one of the largest securities frauds ever perpetrated."

In November, 1972, a two-year SEC investigation was concluded when the SEC
filed a massive civil suit against Vesco and 40 of his associates that charges them
with looting lOS, Ltd., a European mutual fund, of $224 million. Vesco allegedly

directed the looting by selling blue-chip U.S. securities held by lOS Ltd. and
transferring the proceeds to obscure, unmarketable, foreign corporations that he
purportedl}' dominated. The proceeds were then used for the personal use of

Vesco and the other defendants. Charged in the complaint were 21 individuals

and 21 companies, banks and funds in the U.S. and abroad. These included three

members of a prominent Wall Street law firm—Wilkie, Farr & Gallagher. The
trio—2 partners and an associate

—"lent their skills to facilitating and executing
defendant Vesco's scheme to mulct the (lOS mutual) funds," according to the
complaint. Other defendants included James Roosevelt, son of the late President
Franklin D. Roosevelt and another lawyer.

Part of the millions that Robert Vesco is accused of diverting was traced to

Richard C. Pistell, former ' chairman of General Host Corporation, a diversified

food-products concern. General Host and Pistell were sued by the SEC after a
3-year investigation for fraud in an elaborate scheme to acquire control of Armour
Company, a meat packer. [27] That suit was settled by a consent decree entered
into in December 1973.

Vesco's arrangement with one of the companies involved demonstrates how
corporate officers are unaccountable to the government. Vesco was president and
Chief Executive of International Controls Corporation. He left that position

and became a consultant to the company at the same $120,000 salary he had
received as president. His expense account included use of private aircraft (a

Boeing 707) and automobile, office facilities, entertainment and lodging of

"standards of comfort not less than the standards of comfort maintained by
Vesco in his personal life." Most importantly, Vesco was also indemnified "to
the extent permitted by applicable law, so long as he acted in good faith with
respect to the company and in a manner he reasonably believed to be in or not
opposed to the best interests of the company." The indemnification holds Vesco
harmless "against any losses, claims, damages, fines, expense or liabilities." It

also applied to positions he held in other companies at the request of the Board
of Directors of International Controls. The accountants for the firm were Lybrand,
Ross Brothers and Montgomery which resigned the account a few weeks before

the SEC filed its suit. Three members of Lybrand, Ross Brothers and Montgomery
were convicted in 1968 of distributing false financial statements and mail fraud.

They were given unconditioned pardons in 1972 by the President. Renamed,
Cooper & Lybrand, the firm audited President Nixon's San Clemente real estate

transactions in 1973. The SEC has challenged International Control's financial

reports for 1970, 1971 and 1972 as being misleading.
Harry Sears, a director and member of the Board of Directors of International

Controls, was a former majority leader of the New Jersey State Senate, a director

of the New Jersey Bell Telephone Company and director of President Nixon's
New Jersey re-election campaign. (Sears was on the board of Bahamas Common-
wealth Bank of Nassau which is a defendant in the SEC suit and is prominently
involved in transactions that allegedly defrauded the lOS mutual funds.) Sear's

deposition to the SEC revealed that he had been the conduit of a secret $200,000
contribution from Vesco to Maurice Stans for President Nixon's Re-election
campaign. The $200,000 was returned to Vesco a month after the SEC suit w^as

instituted. Sears also persuaded former Attorney General John Mitchell to obtain
Vesco's release from Geneva, Switzerland in December 1971. The $200,000 con-
tribution was delivered after April 7, the date after which reporting was manda-
tory under a new federal law. Maurice Stans said that the contribution was not
reported because "the money was constructively in the hands of the campaign
committee even though it wasn't actually delivered." [28]

In March 1972 the IRS filed a $83,698 lien against Vesco's personal assets for

]Daymcnt of his 1972 federal income tax. In May, a special grand jury indicted

John N. Mitchell, former U.S. Attorney General, Maurice H. Stans, former
Secretary of Commerce, Harry L. Sears and Robert Vesco on 16 counts of conspir-

acy to defraud the United States and conspiracy to obstruct justice. Mitchell and
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Stans were also charged with committing perjury before the grand jury. The in-

dictment implied that G. Bradford Cooli, the Chairman of the SEC, had, as gen-

eral counsel, deleted from the SEC's civil complaint references to Vesco cash con-

tribution. After a lengthy trial in New York, Mitchell and Stans were acquitted.

[29]
During these past several years, Vesco has been investing heavily in Costa Rica,

as well as living there since the original SEC civil suit. His investments include $60
million of lOS fund money and a $2.2 million loan to a company founded by
President Figueres of Costa Rica. In July 1973 Vesco had President Figueres offici-

ally protest to President Nixon that adverse publicity about the SEC investigation

might jeopardize the small Central American republic's reputation as "a showpiece
of democratic development." The SEC also revealed that the New York bank ac-

count of President Figueres swelled by $325,000 from Vesco-linked companies in

the Bahamas and Costa Rica, and by $2.55,000 from the Bahamas Commonwealth
Bank, described by the SEC as a conduit for Vesco looted lOS Ltd. funds. [30]

The Nixon campaign's finance committee was indicted for failing to report the

Vesco gift. In June, it was convicted for failing to report the contribution and fined

$3,000—15% of the amount involved in the crime.

An outsider director of International Controls Corporation sued Vesco in June,

1973 for a corporation check of $25,000 that funded five $5,000 gifts to the Nixon
1968 campaign. If proved, this charge would violate federal law prohibiting

corporate donations to candidates for federal offense. [31]

In June, 1973 Vesco, in addition to being under extradition proceedings, was
indicted again for using interstate and foreign communications facilities in an
attempted fraud to finance the $250,000 in gifts. [32] Vesco has thus far successfully

defeated anj^ attempt by the U.S. to extradite him from the Bahamas.
Violations of compaign finance laws do not occur in a vacuum. Thej^ are in-

tended to benefit the donor, to secure from him a coveted government position, a
profitable government contract or negligible enforcement of certain laws that

pertain to his activities. Campaign contribution laws are violated to insure that

private interests are heard above the public interest to insure that society is

subservient to the privileged individual.

When the former Vice-President of the United States, Spiro Agnew pleaded
nolo contendere (which the judge said was the equivalent to a guilty plea) to

evasion of federal income taxes of money received as kickbacks from building

contractors in Maryland, the New York Times and Wall Street Journal published
detailed reports on the relationship of politicians to consulting engineers and
highway contractors. The Times article in August, 1973, reported that a survey
of Florida, Texas, California, Illinois, Massachusetts and New Jersey

—

showed that in four of them, contractors and consultants were expected to

help pay a major share of campaign costs. This practice has led to such
things in recent years as a candidate in Illinois reportedly being offered

$250,000 in return for contractors being allowed to name the head of the

state department of transportation and donations from consultants and
contractors to help a former Florida Governor live "in style". Of the states

surveyed, only Texas and California seemed free of taint. [33]

Not surprisingly. New Jersey led the Times' list of corrupt states. Among the
individuals cited was Robert J. Burkhardt, a former New Jersey Secretary of

State, who pleaded guilty to a Federal charge of conspiring to extort $30,000
from J. Rich Steers Inc., a New York construction company.
None of the numerous heads of corporations convicted for violating federal

campaign laws has received a single day in prison or a fine exceeding $1,000.

And virtually every illegal corporate contribution has been returned to the corpo-
ration that offered it.

The political arms of the dairy cooperatives had especially notorious roles in

the political scandals that have swept the nation between 1971 and June 1974.

In 1971 and 1972, the milk lobby contributed $422,500 to the Nixon re-election

committee. Shortly after these contributions, the Department of Agriculture
reversed its policy and raised milk price supports.

David Parr, a leader of the milk lobby and a former special counsel to Associa-
ted Milk Producers (A.M. P. I.), was indicted by a Federal grand jury for funneling

$22,000 in corporate funds to Hubert Humphrey's 1968 presidential campaign.
The funds were laundered through the Arkansas Electric Cooperatives Inc. and
through two employees of MUk Producers Inc. The Electric Cooperatives Inc.

and its general manager were each fined $2,500 and placed on three years
probation. [34]
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Another alleged accomplice in the AMPI scandal is Attorney Jake Jacobsen,
who represented the organization when it made its controversial donation which
supposedly reversed the Nixon Administration's policy on milk supports. In
early February, 1974, Jacobsen, who was a White House aide to President Lyndon
Johnson, was indicted for allegedly lying to a federal grand jury and misapplying
funds of the First Savings and Loan Association of San Angelo, Texas. [35]

Chapter IV Consumer Frauds

Some of the more common and prevalent white-collar crimes involve frauds
against the consumer. These take a variety of forms and schemes, of which the
more commonly publicized include: fraudulent advertising, home improvement
and repair, charitable solicitations, television, appliance and auto repair, install-

ment sales contracts, bait and switch retail sales tactics, unordered merchandise,
food freezer and furniture plans, magazine, book and encyclopedia subscriptions,
used automobile sales, correspondence schools, dance studios, computer dating,
medical devices, and weight reducing plans.

A. ENERGY

Many such frauds are perpetrated in response to sudden changes in the economy
or in public taste. Those who commit them are able to take advantage of the
victim's naivete or of a desperation to extricate oneself from an untenable or
uncomfortable economic situation. The alleged energy crisis produced its own genre
of schemes and violations of energy-related legislation and governmental rules.

For instance, when the energy crisis was at its height in New Jersey, officials

announced that they could do what federal officials maintained was impossible

—

obtain extra gasoline for the state. They had been told by two gasoline brokers
that they could deliver to the Garden State an extra 1.3 million gallons of gasoline
each week.[l]

In December, 1973, and January, 1974, the Internal Revenue Service spot
checked 58,422 service stations and fuel dealers around the nation. It discovered
that 14,494—-almost 25%^had violated price controls on fuel. John Sawhill,
then assistant head of the Federal Energy Office, estimated that such practices
may have cost the American consumer up to $100 million during the winter energj^

crisis. He added that by April, 1974, refunds from pricing errors on violations had
totalled $14.2 million in either lowered prices or outright refunds to individual
consumers. [2]

More traditional consumer frauds usually involve swindles and con games.
Among some of the more profitable consumer frauds during 1973 and the first

half of 1974 were a home improvement fraud and incompetent work by unlicensed
plumbers in New York City, numerous mail frauds in Newark, New Jersey, and
Glenn Turner's remarkably successful pj-ramid-selling scheme.

B. HOME IMPROVEMENT

In New York City, twelve persons, including the principal officers of eight
home improvement companies, were indicted in March 1974, on 218 counts of

grand larceny, forgery, and fraud stemming from charges that they hoodwinked
owners of more than $110,000 in 1973 through shoddy or imcomplete work. One of

the charges specified that the defendants fraudulently and without the knowledge
of home owners, obtained mortgages on the property in excess of the amount
involved in the repair or improvement. They also used a bait-and-switch tactic

by advertising their services at a low price, but pressured the property owner into

more expensive work. The New York Department of Consumer Affairs said the
schemes were "symptomatic of a city-wide problem that costs consumers millions
of dollars each year." The State attorney general's office recovered $586,000 in

other actions against home repair companies. [3]

C. UNLICENSED PLUMBING

In April 1974, 70 persons in New York City were injured in a gas explosion that
was caused by the work of an unlicensed plumber on a water tank. New York
Maj-or Abe Beame alerted prosecuters to "possible violations of the law," but
the New York Twies editorialized that—

if any conviction results it will be a rare case. ... In recent months, for

the first time, the 'city has set up machinery to prosecute unlicensed plumbers.
But it conceded that it is powerless to uncover more than a handful of them
and is not convinced it should try.
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New Yorkers spend $25 to $40 million a j-ear on work by unlicensed plumbers.
Some, possibly a good deal, of such work is shoddy. In some cases it is disastrous.
In 1970, another gas explosion in a Chinese restaurant opposite New York's
City Hall killed 11 persons. The State Supreme Court determined that an un-
licensed plumbing firm had incompetently installed gas piping in the restuarant.
According to Herbert Greenberg, a member of the plumbers license board and a
partner in a large Bronx plumbing firm, "an electrician can start a fire, but if a
plumber screws up he can poison a whole city. All it takes is a crossed connection

—

sewage and fresh water—to give a whole city typhoid." [4]

C. MAIL FRAUDS

Across the river from New York, Newark, New Jersey was called the "mail
fraud capital of the nation" by the director of the Newark Better Business Bureau,
Robert Ruff. The New York Times reported that—

This city (Newark) has become a center for mail frauds in which the unwary
are being bilked of millions a year through advertisements, promoting work-
at-home schemes, weight-reduction gimmicks, substances promising prolonged
"bridegroom" strength, and sexual stamina and miracle cures for illnesses.

While discussing the operations of the work-at-home schemes, Ruff noted that

—

Thej^ prey largely on the elderh* and the poor who often live on fixed

incomes and for whom the seeming small dollar amounts involved may be
significant. While the dollar amounts of the victim may be relatively small,
the total take of the swindlers isn't. In one case, seven people who were con-
nected . . . made more than $13 million. [o]

E. PYRAMID SELLING SCHEMES

One of the most Avideh' pursued schemes in the nation is Glenn Turner's pyramid
selling operation. In this plan, distributor rights and products are sold to a progres-
sively greater number of dealers. Profits are made by selling the distributorships—
not through selling the products. ^Markets become quickly saturated with dealers
without buyers. Those at the top of the pyramid make a large amount of money.
Those at the bottom do not.

Man}^ states have passed anti-pyramid selling laws and a federal law against
pyramid selling has been introduced by Senator Walter F. Mondale (D-Minn.).[6]
Four Salesmen for Dare to Be Great, a Glenn W. Turner enterprise, were given
suspended sentences in December, 1972, after pleading guilty in Nashv^ille,

Tennessee, for violating Tennessee's anti-pyramiding law. The prosecutor said
that he agreed to suspended sentences because the punishment for—

the wrong done by the corporation shouldn't rest solely on the shoulders of

these persons. When an operation is taking in thousands of dollars at a time
from people, I feel the maximum penalty should be substantially greater than
it is. The companj- which perpetrates such a scheme should be subject to a
fine of several thousand dollars in my opinion . . .

The prosecutor added that the corporation could have been prosecuted, but that
it was "hardly worth the effort" because of the low ma.ximum fine. [7]

Branches of Glenn Turner enterprises have been legally challenged in 41 states
in 1973 for securities violations, fraud or illegal pyramiding—chieflj' bj' former
subscribers who claim promises of substantial income were not fulfilled.

In May 1973, Glenn Turner, Attorney F. Lee Bailey, Koscot Interplanetary,
Dare to Be Great, Inc. and Glenn W. Turner Enterprises were indicted bj^ a
federal grand jury in Orlando, Florida for alleged mail fraud and conspiracy.
The defendants were charged with devising a scheme to defraud persons who
could be induced to purchase multi-level distributorships for the sale of Koscot
cosmetics and self-improvement courses called Dare to Be Great. [8] The long
trial ended in a mistrial on May 30, 1974 because of a hung jury. A new trial has
been scheduled.
The indictment charged that the defendants claimed distributors could earn

$50,000 to $200,000 a year, but conceded that Koscot cosmetics were difficult to
obtain without considerable delay; that Koscot would deduct service charges
and participation fees from distributor commissions on retail sales: that distrib-

utors were required to pay for sales aides such as pamphlets and that a high
percentage of existing distributors of Koscot had failed to recoup thier investments.
The indictment also maintains that the defendants trained distributors to make

the same misrepresentations to others they were trying to recruit. The IRS has a
$10,000,000 claim against Turner and nearly 80,000 claimants are trying to get
nearly $1 billion from him. The trial jury acquitted Turner but in New York
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City, he was convicted for contempt of court and for failing to observe the terms
of a three-year-old consent order demanding that he cease his pyramid sales

technique. Though Turner had bilked 1,604 New Yorkers out of $3.8 million,

he was fined only $65,850.
Although he was sentenced to 169 days in jail, Turner has yot to serve any

time. [9] Without apology. Turner recently announced his candidacy in Florida
for the Democratic nomination for U.S. Senate seat, now held by Senator
Edward Gurnej^ a Republican. [10]
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Senator Hart. Gentlemen, did vou have anything vou would like

to add?
Mr. Nader. Well, just a ininor point. Are you sure it is 3004?
Mr. Downey. In our coiw it is 2004.

Senator Hart. That was intended to be an easy, light note on which
to close. It reall}^ isn't that important.
Mr. Nader. I just don't want the record to reflect the wrong

number. I see, it is 2004.

One more point, Senator. I think emphasis has got to be given to

the reluctance of the FBI to compile crimes by property in addi-
tion

Senator Hart. Crimes by what?
Mr. Nader. By propert3\ In other words, economic crimes are

usually crimes by property interests against people or against other
properties, such as, say, pollution from a factory or a stock swindle.

And economic crime data by the FBI is atrociously poor and this

has been pointed out for years. And there seems to be no attempt to

bring the resources of the Justice Department into line vnih the
business crimewave that is going on now throughout the country.
And the fact that we had to pull together strands of information

instead of being able to go simply to the Justice Department and
say: "Let's have the data on all of these classifications" is an indication
again of this institutionalized reluctance to apply law enforcement
authority and resources toward economic crimes.

It is not necessary for the Justice Department to have the 10-most-
wanted corporate criminals list, but it is necessar}^ for it to begin
seriously attempting to document this material. I understand that
former Attorney General Richardson and Deputy Attorney Gen-
eral Ruckelshaus were on the verge of launching a major economic or

corporate crime enforcement capacity in the Justice Department
before their resignations last Fall.

But again and again and again it is pointed out that the Justice

Department does not bring together this data; that it concentrates
almost exclusively on street-crime situations. But still there seems to

be very, very little movement in that direction.
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And as Ave all know, any change in society begins by information.
It is bringing together the data here that will launch a much more
thorough approach toward this problem from the point of view of

prevention and deterrence. I think we have enough information out
now to warrant the assertion that there is a business crimewave
spreading throughout this country, and enough of it has surfaced in

])rosecutions in New Jerse}^ and elsewhere to indicate that it is a
kind of organized overworld crime and that the phrase "organized
crime" should no longer be used without specifying whether it is

overworld or underworld. When there is a systematic practice of

engineering and architectural firms in both local or state government
and procurement officials involved in this, that is organized crime.
And when there is a systematic refusal to recall known defective

products, that is organized crime of the overworld type.

And I think the list that can be drawn is one to develop a special

approach for the Justice Department and instruct it to begin assem-
bling this data S3^stematically and make it available to people with
minimum costs.

Senator Hart. Perhaps because we alwa^-s want to assume the best
or are always willing to acknowledge that we are imiocent, the general
assumption, I think, that the days of the robber barons were worse
b}^ far than is the business scene today.

I think that is a pretty popular theorj^ generally accepted. Are you
suggesting that the robber barons were minor leaguers as compared to

the scene toda}^?

Mr, Nader. Yes, but certainh^ in one respect the}" abused their

labor far more than is possible today, generally speaking, except in

certain areas such as migrant labor camps and that can't go on. Steel-

workers can't be treated the way they were treated in the late 1890's.

But on all other scores, the level of economic crime obviously is

much, much greater. First of all, the dollar value is much, much
greater. When you see Equity Fund swindles on the order of $200
billion, that is mind boggling to a robber baron of the 1890's.
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Second, unlike the late 1890's, Government has much more to

give the criminal operators. There are licenses, there are subsidies,

there are procurement contracts, there are manj' Government con-
tracts in the civilian area. The cost of campaigning, for instance, has
gone up.

So, that the big difference in terms of a brand new category is that

corporate criminals, which in the past have preyed on the consumer,
now also prey on the taxpayer via the Government, because Federal,

State and local government has got half a trillion dollars to dispose of.

While much of that is inpayment to employees, still nearly $200 billion

is in the form of Government contracts and other subsidies, et cetera

that are forwarded to private parties.

Without any question, it is getting much worse and much, much
bigger. It used to be when a $5 million or $10 million scandal was
uncovered, it staggered the public's imagination. Now, you are dealing

with scA^eral hundred million dollars scandals, whether it is the lOS
scandal involving Vesco, or Equity Funding or Weis Securities or the

Franklin National Bank, which 1 think is emerging as more than a

case of mismanagement, but as a case of black market operations at

the least, in terms of dealing with stolen securities.

Franklin National Bank has received over $1 billion credit from
the Federal Reserve. I mean here is one bank that almost collapsed,

but obviously is not allowed to collapse, because big business doesn't

go bankrupt any more. They go to Washington.
But here is a large bank that almost collapsed. One could ask what

would the Chase Manhattan Bank be into the Federal Reserve if it

approached that kind of situation as Franklin National did?

Senator Hart. Well, as you always do, you have heightened the

sensitivity. I hope you have effectiveh^ challenged this piece of the

system in the Congress.
Mr. Nader. May I just add one more point, Senator?
In your confirmation power over judges, there might be an op-

portunity to convey some of these concerns. The same is true in the
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confirmation powers over attorney generals and deputy attorney
aenerals. Sometimes I think there is a lost opportunity at these con-
firmation hearings because they are so brief, to not only convey some
of these concerns from the Senate, but also perhaps to obtain a state-

ment or a response from the upcoming Attorney General that such
studies and such resources will be allocated.

Senator Hart. That would come with better grace on our part if

we were willing to cough up the money to enable them not just to

develop statistics, but have the mechanisms to aggressively enforce
major antitrust proceedings. But I feel uncomfortable because, in

efl^ect, we are saying "Why you go down there and file a case against

these companies" but then Congress won't give them enough money
to file an action.

Mr. Nader. That is why I think the publication of studies in this

area will develop the climate Avhich will envelope the members of the
Appropriations Committees of the House and Senate to provide more
budget.
Senator Hart. Well, on Monday next we will see a little piece of

the problem you are talking about. The Agriculture Appropriations
bill is the device that is being used to attempt to weaken the line of

business reporting amendment that was put on the Power bill. This
really goes to tlie extent to which Congress is willing to arm the
agencies to fight a good fight.

I know you have and are being helpful. If there are no further

Ciuestions, gentlemen, thank you very mucli.

Mr. Nader. Thank you ver}' much.
Senator Hart. The committee welcomes our next witness, Ms.

Mary Ellen Gale, counsel, who is associated with and appearing this

morning as a spokesman for the American Civil Liberties Union.
The reform of the entire Federal Criminal Code is a mammoth

and a difficult job. The contributions which the American Civil

Liberties Union have made have been extremeh' helpful.
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The advanced copy which voii were thoiightfiil enough to furnisli

me, and I am sure to others, several (\ay<, in advance indicates again a

thorough, professional, and thoughtful analysis of a large number of

the controversial issues in the code. We've had many witnesses over
the past few years on the code reform, and I think, \vithout exception,

each was helpful. ^Tany had further specific analysis and proposed
language, but I think it has been pecularily the nature of the testi-

mony given by your organization, not only to analyze proposed pro-

visions in detail but to make the subcommittee think about the larger

issues of policy and purpose as to what the criminal code should do and
what it should not do, and how the criminal law should go about doing
what it is supposed to do.

Your testimony today, I am sure, will lielp us see the situation up
close, b\it in some instances, I suspect it will also help us stand back
and see whether the Emperor really has any new clothes at all.

So, with that welcome, and acknowledgement and appreciation for

3"our being here, please proceed however 3-ou would like.

STATEMENT OE MAEY ELLEIT GALE, COUNSEL, AMEPJCAN CIVIL

LIBEETIES UNION, WASHINGTON, D.C.

Ms. Gale. Thank j-ou very much, Senator Hart.
First, I have a 95-Dage document here which you v/ill all be glad to

know I am not planning to read. I would like to submit it for entry into

the record.

Senator Hart. It will be printed as though given in full.

[The prepared statement of Ms. Mar}- Ellen Gale in full follows;]

Testimony of Mary Ellen Gale, Staff CorrxsEL, Washington Office,
American Civil Liberties Union, on S. 1400 and S.l—Bills To Revise,
Reform, and Codify the Federal Criminal Laav

Biographical Sketch of Mary Ellen Gale, staff counsel, Washington office, ACLU

Mary Ellen Gale, age 33, is staff counsel with the Washington Office of the
American Civil Liberties Union. She is a member of the Virginia Bar.

Ms. Gale's home town is Glencoe, Illinois. She was graduated magna cum laude,
Phi Beta Kappa, from Radcliflfe College in 1962. She received her law degree from
the Yale Law School in 1971.

Formerly a newspaper rejDorter and editor, Ms. Gale has also worked as a speech
writer for Republican and Democratic candidates. She was a Reginald Hel)er
Smith Fellow with the Legal Aid Society of Roanoke Valley, Roanoke, Virginia,

before joining the ACLU staff in July, 1973.

introduction

My name is Mary Ellen Gale and I am staff counsel with the Washington Office

of the American Civil Liberties Union.
The ACLU is a nationwide, non-partisan organization of 275,000 members

dedicated to the preservation and promotion of individual right'^ and Hbertie-;

guaranteed by the Constitution of the United States. One of the ACLU's primary
missions is to encourage legislative advancement of civil lil:)erties and to oppose
legislative encroachment on them.
The ACLU strongly supports revision and reform of the federal criminal laws.

This over-all goal of making the federal criminal law more rational and more
predictaVjle is a salutary one. Clear, coherent, and uniform laws serve the pubHc
by making it plain what conduct is lawful and what is forbidden. They give fair

notice to citizens and law enforcement odicials ahke, thereby restricting the

possibilities of arbitrary punishment. However, obtaining clear and cohen^nt

laws at the expense of the rights and liberties of our people would be a step

backward.
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In some ways the statutes before this Subcommittee are a distinct improvement
on current law. Their definitions are clearer and their classification of offenses

far more orderly. Most of the crimes they prohibit are just and proper concerns
of the criminal law.

But these bills, as written, constitute a grave threat to civil liberties. Both of

them, but especially S. 1400, would concentrate far more than ever before govern-
ment power to withhold from our citizens information vital to public debate of

national polic}'. Both of them would seriously curtail fundamental First Amend-
ment rights to speak and publish vigorous dissent and to assemble peaceably to
petition the government for redress of grievances. Both bills would misdirect
government efforts at law enforcement away from violent or other serious offenses

committed by private individuals against other private individuals, focusing
instead on apprehension and punishment of those who displease government
officials. Both bills would continue to permit the government to invade the privacy
of our homes with electronic surveillance devices, in violation of Fourth Amend-
ment limitations on government searches. Both would expand rather than contract
conspiracy, attempt, and solicitation offenses which pose substantial threats to
due process of law.

In the pages that foUow, the ACLU expresses strong opposition to some specific

provisions of S. 1400 and S. 1. We have tried to focus on those sections which are

most dangerous to ci\'il liberties and most antithetical to the guarantees of the
Bill of Rights. In some cases, such as the obscenit}- sections, we urge that these
provisions be eliminated altogether. In others, we suggest revisions or express
concerns which, we believe, should guide those who maj' draft revised sections.

We do not claim that we have raised every conceivable problem or proposed every
possible reform, and, therefoi'e, we ask that this Subcommittee permit the ACLU
to submit supplemental suggestions or memoranda. We do believe that we have
focused on serious civil liberties issues worthy of your most profound attention.
Reform of the federal criminal laws is an enormous undertaking. It must be

done with deep concern for the civil rights and liberties of the individual citizens

whose protection is, in fact, the reason why we have criminal laws.

I. OFFENSES INVOLVING NATIONAL SECURITY

A. The "Official Secrets" Act

Six sections of S. 1400 and, to a lesser extent, the comparable provisions of S. 1,

would reverse 200 years of democratic decision-making under the Constitution by
preferring government secrec}^ to the freedoms guaranteed by the First Amend-
ment. Sections 1121-26 of S. 1400 would deliver into the hands of the Executive
complete and final control of information "relating to the national defense."
The free flov/ of facts and opinions on which self-government ultimately depend
would be dammed at its source. Our true national security, which springs from
"uninhibited, robust, and wide-open" debate on public issues and public officials,

New York Times Co. v. Sullivan, 376 U.S. 2-34, 270 (1964), would be destroyed by
a misguided attempt at preservation. As a nation, we would come to resemble
that village in South Vietnam which was destroyed in order to save it.

This is not a new perception. When Congress first debated the Espionage Act
of 1917, two Senators marked off for future generations the parameters of debate
over the protection of national security:

Senator Nelson. "[While] there are some expressions perhaps in the bill that
may seem a little too drastic, yet I hold that when the safety of the country is at
stake the rights of the individual must be subrogate to the great right of main-
taining the integrity and welfare of the Nation."

Senator Cummins. "The Senator from Minnesota seems to think this is necessary
for the safety of the United States. I do not; nor do I think we have a Nation
worth saving if this is necessary. If the power that is here sought to be given to
the Executive, coupled with these offenses that are for the first time described in
American life, are necessary, I doubt whether the Nation could be preserved."
54 Cong. Record 3488 (1917).
We submit that Senator Cummins had the best of that exchange and that—so

long as we remain a free, outspoken, and democratic societj^—-he will always
have the best of it.

Our opposition to the information control provisions of S. 1400 begins with the
spirit which permeates them, a spirit of Executive distrust in the American people,
in the press, and in the Congress itself. It is surely ironic that less than three years
after the discredited Administration effort to suppress the Pentagon Papers in the
name of national security, in the face of the Executive's ill-fated attempt to
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withhold from Congress and the public the facts about Watergate, again in the
name of national security, this Congress should now be asked to endorse future
Executive usurpations. We urge Congress to protect its own prerogatives, as well
as the rights and liberties of the people it represents, by refusing to elevate
unjustified official secrecy to the status of law.

Secondly, we believe that the over-all thrust of these statutes is profoundly
tmconstitutional. They strike at the heart of free speech and due process of law.
They sweep within their prohibitions the collection, communication, or publica-
tion of information relating to the national defense regardless of its origin. They set

no standard whereby the conscientious citizen, public official, or news reporter
may determine whether the information he possesses, gathers, or shares with
others is constitutionally protected—or the subject of criminal sanctions. Thev
use terms so broad and vague as to force men and women of good will to guess
at the meaning of the law—and act at their peril. They encourage official abuse by
inviting selective prosecution and adjudication on political or personal grounds.
Coupled with the capital punishment provisions of S. 1401, passed earlier this

3''ear, they might even provide a mandatory death penalty for individuals who
sought onh^ to inform their fellow citizens on the great public issues of our time.

1. Section 1121. Espionage.

The American Civil Liberties Union recognizes that genuine espionage is a
serious offense against the nation, requiring criminal sanctions and punishment.
Because it is subject to serious abuse in times of national crisis, it must be closelv
and carefully defined. See Gorin v. United States, .312 U.S. 19 (1941). Instead,
section 1121 broadly criminalizes the knowing collection or communication of
"information relating to the national defense," with the intent that it be used or
"knowledge that it maj'- be used, to the prejudice of the safety or interest of the
United States, or to the advantage of a foreign power . .

."

These are terms fraught with confusion. What is "information relating to the
national defense"? Or, more to the point, what is not "information rehiring to the
national defense"? The Supreme Court held in Gorin, supra, 312 U.S. at 31-32,
that under a statute listing specific places and things, this was a question for the
jury to determine. Sound public policy and constitutional law alike demand a

carefully confined legal definition to give advance warning of what conduct is

prohibited and to guide jury deliV^erations. Under the present terminology a

newspaper report that bad weather had delayed an Air Force airplane test, that a
prominent general was hospitalized for minor surgery, that the North Vietnamese
had deployed troops in South Vietnam, or that U.S. troops were using defective
rifles, would all he proper subjects for invocation of the espionage provisions. Yet
the first two are probably trivial, the last two are not only proper but necessary to

informed public debate, and all four are protected by even the narrowest reading
of the First Amendment.

Granted that Congress cannot envision every prospective violation, criminal
statutes which touch on First Amendment freedoms must nonetheless be written
to forbid onlv the narrow class of conduct which genuinelv endangers the public
welfare. NAACP v. Button, 371 U.S. 41.5, 433, 438 (1963)^ The late Mr. Justice
Harlan, a strict constructionist of the Bill of Rights, put it like this:

But when a State seeks to subject to criminal sanctions conduct which, except
for a demonstrated paramount state interest, would be within the range of freedom
of expression as assured by the Fourteenth Amendment, it cannot do so bj' means
of a general and all-inclusive . . . prohibition. It must bring the activity sought
to be proscribed within the ambit of a statute or clause "narrowly drawn to
define and punsih specific conduct as constituting a clear and present danger to a
substantial interest of the State." . . . Garner v. Louisiana, 368 U.S. 157, 202
(1961) (concurring opinion) (citation omitted).
We suggest that the only categories of defense information which may properly

be subject to prior restraint on publication are present or future tactical military
operations, blueprints or designs of advanced military equipment, and secret
codes. See Brief of American Civil Liberties Union, Amicus Curiae at 13, New
York Times Co. v. United States. 403 U.S. 713 (1971).
There are similar problems with the other statutorj' phrases. One reason whj'

information about the general's gallstones or the Army's misfiring M-16's (no
secret, of course, to the enemy) might be brought within the statute's sanctions
lies in the provision that the only required intent is "knowledge" that the informa-
tion "may be used ... to the advantage of a foreign power." But any informa-
tion with some relationship, no matter how ttmgential, to the national defense,

may l)o to the advantage of some foreign "government, faction, party or military

force, or persons purporting to act as such," or "any international organization"
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(the definition of "foreign power" as given in section 111 of S. 1400). The Interna-
tional Red Cross may be interested to learn of our medical technology—<xnd may
use it to help the wounded enemy. A German political party maj^ use statistics

about disaffected or drug-abusing soldiers to back up a demand for removal of

U.S. troops from German soil. These are among the "dangers" of free speech.
The Constitution never guaranteed that free speech would protect us from the
ridicule or hostility of foreign nations, or from the use of our ideas be.yond our
shores. Its authors claimed only that if we were not willing to run these risks,

we would not be free—and the opinion of others would no longer matter.
IMoreover, there seems little reason for stating the proposed standard of harm

in the disjunctive: injury to the United States or advantage to a foreign power.
"[I]f a communication does not work an injury to the United States, it would seem
to follow logically that no government interest can be asserted to overcome the
first amendment's guarantee of freedom of speech." Nimmer, "National Security
Secrets v. Free Speech: The Issues Left Undecided in the Ellsberg Case," 26
Stan. L. Rev. 311, 330 and n. 92 (1974). See United States v. Heine, 151 F. 2d 813
(2d Cir. 1945), cert, denied, 328 U.S. 833 (1946), where Judge Learned Hand
refused to apply a similar clause of a precursor statute to information which had
never been classsified.

There is no greater certainty in the requirement of intent or knowledge that the
information gathered or disseminated may be used "to the prejudice of the safety

or interest of the United States." Are we more or less "safe" if the public know^s or
does not know of our defense needs? Is it in the "interest" of the United States to
suppress the facts about our conduct of the war in Southeast Asia or to spread
them on the public record for debate? The meaning of the First Amendment is

that the government shall not have the power to limit public knowledge, save in

narrow- circumstances where national survival is in clear and present danger.
See, e.g., Whitney v. California, 274 U.S. 357, 376-77 (1927) (Brandeis, J., con-
curring); cf. Brandenburg v. Ohio, 395 LT.S. 44 (1969). As a former Secretarv of

State observed in 1822:
"No nation ever yet found any inconvenience from too close an inspection into

the conduct of its officers; but many have been brought to ruin and reduced to

slavery, by suffering gradual imposition and abuses, which were imperceptible,
onlv because the means of publicity had not been secured." 1 E. Livingston,
CRIMINAL JURISPRUDENCE i5 (1873 ed.), quoted in Nimmer, supra, 26
Stan. L. Rev. at 333.

2. Section 1122. Disclosing National Defense Information

Section 1122 makes criminal the knowing communication of "information relat-

ing to the national defense to a person not authorized Xo receive it." Section 1126
defines "authorized" as meaning authority to have access to, receive, possess, or
control "as a result of the pro\-isions of a statute or executive order, or a regulation
or rule thereunder ..." The statute thus delivers to Congress and the Admin-
istration the exclusive pow'er to determine who shall, and who shall not, learn,

speak, or write about a vast array of politically as well as militarily sensitive in-

formation. To state this proposition is to refute it. The Constitution permits no
such law.

r^Ioreover, by failing to require a specific intent to do an unlawful act, the
statute "may be a trap for innocent acts," Papachristou v. City of Jacksonville,

405 U.S. 156, 164 (1972). It is so "lacking in ascertainable standards of guilt,

that ... it fail[sl to give a person of ordinary intelligence fair notice that his

contemplated conduct is forbidden." Palmer v. City of Euclid, 402 L'.S. 544, 545
(1971). No standard of conduct whatsoever is specified. Government officials

are given a free hand to enforce their own ideas of what the law should be, and
enforcement will depend on who is, or is not, annoyed by the disclosure. But
criminal statutes this vague are plainly unconstitutional. Coates v. City of Cin-
cinnati, 402 U.S. 611 (1971). In addition, § 1122 is overbroad in a constitutionally
fatal sense, for it sweeps within its prohibition conduct which is not only innocent,
but sanctioned bv the First Amendment. See, e.g., Keyishian v. Board of Regents,
385 U.S. 589 (1967); Baggett v. Bullitt, 377 U.S. 360 (1964). An overbroad statute
may be invalid even though it generally protects vital national interests which
can on appropriate occasions outweigh First Amendment rights. United States v.

Robel, 389 U.S. 258 (1967). Cf. Gorin v. United States, supra, 312 U.S. at 28,
narrowing an espionage statute to apply only when scienter is established.
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3. Seclion 1123. Mishandliiig Nalional Defense Information.

Section 1123 has similar deficiencies of vagueness and overbreadth. Had this
provision been law at the time of the revelation of the Pentagon Papers, every
person through whose hands they passed could have been charged with this
offense. Even members of Congress and their staffs might have been prosecuted.
See Gravel v. United States, 408 U.S. 606 (1972). Reporters, editors, publishers,
secretaries, and probably even printers could have been swept within the statute's
reach. Indeed, the government attempted to use the similar, although perhaps
not quite so voluminous, provisions of 18 U.S.C. § 793(e) in prosecuting Daniel
Ellsberg and Anthony Russo.

This provision also poses a unique constitutional difficulty, by making it a
felony for one in unauthorized possession or control of "information relating to the
national defense" knowingly to fail "to deliver it promptly to a federal public
servant entitled to receive it." The Fifth Amendment forbids the enforcement of

statutes which infringe the privilege against self-incrimination. The Supreme
Court has repeatedly struck down efforts to short-circuit the investigative process
(and the Constitution) by criminalizing the failure to register oneself as a probable
criminal. E.g., Haynes v. United States, 390 U.S. 85 (1968) (failure to register a
firearm) ; Alhertson v. S.A.C.B., 382 U.S. 70 (1965) (failure to register as a Commu-
nist Party member) ; Leary v. United States, 395 U.S. 6 (1969) (failure to comply
with the Marijuana Tax Act). Cf. Leary, supra, 395 U.S. at 28, holding that the
P'ifth Amendment establishes a "right not to be criminally liable for one's previous
failure to obey a statute which required an incriminatory act."

4. Section 1124- Disclosing Classified Information,

Section 1124 would make it a crime for a government official or former official

to communicate classified information to "unauthorized" persons, regardless of his

intent and regardless of the probable or even possible effect of his actions. Mere
disclosure, with no shadow of purpose or capacity to damage the genuine national
defense interests of the nation, would be a felony punishable by a $25,000 fine and
three years in prison. Since the statute speciilcally precludes the defense that the
information was improperly classified, presumably a government official wh<j
informed his neighbor of matters contained in both his classified file and the daily
newspapers would be a potential criminal defendant.

Yet it has been estimated, by a security consultant with more than 45 years of

military and civilian experience in the field of national defense information, that
over 99 per cent of classified documents contain information in the public do-
main or do not warrant protection for other reasons. Subcomm. on Criminal
Laws and Procedures of the Senate Comm. on the Judiciary, 92nd Cong., 2nd
Sess., Hearings on Reform of the Federal Criminal Laws, Pt. Ill, Subpart D, at
3045 (Comm. Print 1972) (Testimony of William G. Florence). It may be sug-
gested that the problems Mr. Florence spoke of have been overcome by President
Nixon's new Executive Order No. 11,652 of March 8, 1972, ostensibly reforming
the classification process. But Mr. Florence testified before this Subcommittee
last month that he had tried—and failed-—to obtain from the Department of

Defense earlier this year some of the classified documents which were designated
as public records by the presiding judge during the Russo-EUsberg trial. The
reason for denial of his request? The Pentagon Papers—which have been widely
quoted in newspapers, discussed at the trial, recorded in the trial transcripts, and
spoken, read, and argued about by millions of Americans (and foreigners)—are
still classified.

But this is not all. Enactment of this statute would irreparably damage—if not
virtually destroy—the freedom of the press upon which an informed public and
democratic self-government itself rely. If the ])ress is not to become merely a

withered arm of govermnent instead of the adversary force the Constitution
intended, it must have sources other than official press releases for the information
it publishes.

In a study prepared by the Foreign Affairs Division of the Congressional
Research Service for the Senate Foreign Relations Committee, the point is

l)rought home. See Hearings on Reform of the Federal Criminal Laws, supra, at
3063-94. The study found "wide agreement that the great bulk of defense material
is usually ov((r protected—too highly classified for too long a time." Id. at 3077.
.\nd, it continued, high government officials—such as former Secretaries of De-
fense Melvin R. Laird and Clark M. Clifford—frequently "declassify" national
defense information when it serves their purposes, revealing it to Congressional
committees to justify budget requests or to news reporteis to test out pul)lic

opinion on a wide variety of subjects. Id. at 3080-81. There is a "high incidence
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of leaks of classified information which appear to be approved bj^ some one in

authority . . ." Id. at 3081.
No wonder, then, that conscientious reporters turn to officials with different

opinions and different facts at their command to test out in their turn the Ad-
ministration's version of the truth. Veteran reporters and editors of the New
York Times and Washington Post filed affidavits in the Pentagon Papers case,

see New York Times Co. v. United Stales, 403 U.S. 713 (1971), to the effect that

official and unofficial leaks were both a necessary source of information for a
responsible press. Without the use of classified material, according to Times
Washington Bureau Chief Max Frankel, "[t]here could be no adequate diplomatic,

mihtary, and political reporting of the kind our people take for granted . .
."

Excerpts from Affidavit reprinted in Hearings on Reform of the Federal Criminal
Laws, snpra, at 3079.

As the Supreme Court declared in another context, the people of the United
States

ina.v not be regarded as closed-circuit recipients of only that which the State

chooses to communicate. They may not be confined to the expression of those

sentiments that are officially approved. Tinker v. Des Moines Independent
Community School District, 393 U.S. 503, 511 (1969).

And see Justice Douglas' concurring opinion in N^ew York Times Co. v. United
States, 403 U.S. 713, 723-24 (1971);

The dominant purpose of the First Amendment was to prohibit the wide-
spread practice of governmental suppression of embarrassing information.
It is common knowledge that the First Amendment was adopted against the
widespread use of the common law of seditious libel to punish the dissemina-
tion of material that is embarrassing to the powers-that-be. Secrecy in

government is fundamentally anti-democratic, perpetuating bureaucratic
errors. Open debate and discussion of public issues are vital to our national
health.

The statute as w'rittcn invites abuse. Every government official who handles
classified information would speak in peril of violating its technical commands,
and be subject to prosecution for politicalh" embarrassing the government.
Officials could be punished for expressing political views distasteful to the govern-
ment, if a single classified fact could be found within their statements. Granting
that the government has the right to protect limited categories of information
from unauthorized disclosure b^^ its employees, it need not make such transgres-
sions criminal. Dismissal of those who release information with culpaVjle intent
or for personal gain should be a sufficient sanction.

o. Section 1125. Unlaivfully Obtaining Classified Information.

This section makes it a crime for an agent of a foreign power to obtain or
collect "classified information." Insofar as the section also precludes the defense
that the information was improperly classified, and since it does not require
proof of culpable intent, it would be subject to due process and free speech objec-
tions similar to those outlined above.

6. Section 1126. Definitions for Section 1121 Through 1125.

Objections to the definitions of "authorized", "classified information" and
"information relating to the national defense" have been noted above. We
strongly urge that if the latter phrase is retained, it be closely restricted to mili-

tar,v or defense material which the government has a legitimate interest in keeping
secret from the outside world as well as from the American people

—

e.g., techni-
cal details of military weaponry, tactical details of military operations, the con-
duct or product of specific foreign covert intelligence gathering operations, and
military contingency plans in respect of foreign powers.

7. ACLU Proposed Statute on National Defense Information.

The ACLU proposes the following statute to replace the correlative provisions
of S. 1400. We suggest that Sections 1122, Disclosing National Defense Informa-
tion and 1125, Unlawfully Obtaining Classified Information, be removed en-
tirely and that Section 1123, Mishandling National Defense Information be
rewritten along the lines of the proposals below, removing subsection (3) to
prevent any requirement of self-incrimination.
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Section 1121. Espionage. Strike the section in S. 1400 and substitute the following:
(a) Offense—A person is guilt}^ of an offense, if, with intent that classified in-

formation relating to the national defense be used by a foreign power to injure the
national defense, he or she kncnvingly:

(!) communicates such classified information directly to a foreign power or
agent; or

(2) obtains such classified information in order to communicate the infor-
mation directly to a foreign power or agent; or

(3) enters a restricted area with intent to obtain such information in order to
communicate the classified information directly to a foreign power or agent.

(b) Grading—An offense described in this section is (1) a class A felony in time of

war; (2) a class B felony at all other times.
Section 112^. Disclosing Classified Information. Strike the heading and section

and substitute the following:

Disclosing National Defense Information by Public Servants

(a) Offense—A public servant or former public servant is guilty of an offense if,

being or having been in authorized possession of classified information relating to
the national defense, he or she knowingly communicates such information to a
person not entitled to receive it with the intent to injure the United States.

(h) Exceptions to Liability as an Accomplice or Conspirator—A person not
entitled to receive information relating to the national defense is not subject to
prosecution as an accomplice within the meaning of section 401 for an offense
under this section, and is not subject to prosecution for conspiracy to commit an
offense under this section.

(c) Defense—It is a defense to a prosecution under this section (1) that the in-

formation was communicated for the purpose of providing the information to a
member of the Senate or the House of Representatives; (2) that the information
was not properl}^ classified under the definition given in section 1126(f).

(d) Grading—An offense described in this section is a class E Felon}^
Section 1126. Definitions for Sections 1121 Through 1125—
(a) "Information relating to the national defense "means:

(1) technical details of military operations or weaponry;
(2) the conduct or product of covert foreign intelligence gathering oper-

ations;

(3) military contingency plans in respect of foreign powers;
provided that such information would, if obtained b.y a foreign power, be used by
that power to injure significant! j' the national defense of the United States, and
that at the time of the offense the information had not previously been published.

(b) "Agent" means one in the emploj" or service of a foreign power who is acting
on instructions of that power.

(c) "Public servant" is an employee of the United States or of a contractor who
promises to aliide bj' this section when given access to information relating to the
national defense.

(d) "Knowingly communicates" as used in § 1124(a) means that the public
servant knew or had reason to believe that the action which he took would cause
injury to the national defense and acted without taking account of this knowledge
and balancing it against the public's right to know.

(e) "A person not entitled to receive" is a person not authorized to receive
information under a statute requiring such authorization or an executive order
issued pursuant to this statute regarding information that Congress has authorized
be kept confidential.

(f) "Classified information" means information jiroperly classified pursuant to

a valid statute, executive order, or regulation, and not declassified prior to the
time of the alleged offense. It is a defense to a prosecution under this section that
the information was not classified in conformity with the requirements of the
statute, executive order, or regulation, or that the inff)rmation was not reasonably
subject to classification under the statute, executive order, or regulation.

(g) "Previously been published" means made jjublic in any form. It is not a
requirement of this section that publication was officiallj' made or authorized by
an officer of the government with authorit}- to do so.

8. Other Sections of S. I4OO Which Could be Used to Censor the Press and Withhold
Information from the Public.

Aside from the provisions included in the so-called "national security" chapter
of S. 1400, several other sections of the ])roposcd Criminal Code could be used to

stifle the flow of vital information to the press and choke off public debate through
lack of knowledge and fear of censure.
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The most egregious is the combination of the definition of property in § 111,
General Definitions, with the prohibitions of § 1731, Theft, and § 1732, Receiving
Stolen Property. Section 111, for perhaps the first time in the history of Anglo-
American law, defines "property" to include "intellectual property or informa-
tion, by whatever means preserved, although only the means by which it is

preserved have a physical location . . ." Under § 1731, theft is committed if one
knowingly takes "unauthorized control over or makes unauthorized use, disposi-
tion or transfer ... of property- of another. . . . There is federal jurisdic-
tion . . . if . . . the property is owned hy, or is under the care, custody or
control of the United States. . .

." As a recent article in the Amotion warned;

In these words is hidden the monstrous concept that all information in posses-
sion of the government, although paid for bj' the taxpayer and collected by
public servants in the course of public duty, is transformed into the private
property of the government bureaucracy". Crilev, "Sneaking Up on the
press: Nixon's 'Official Secrets Act,' " The Nation, March 2, 1974, pp. 265, 266.

The drafter of this section has publicly declared that reporters to whom "govern-
ment-owned" information has been leaked would be subject to prosecution under
§ 1732 for receiving stolen property. Id. at 267. Indeed, government briefs in the
Russo-Ellsberg case argued that both men were thie\es and, by clear implication,
that their newspaper recipients were receivers of stolen property.
Even if this Congress were to reject the "Official Secrets" sections of S. 1400,

the above provisions would accomplish the same end unless revised to protect our
First Amendment rights and liberties. Indeed, thej' would go much further, since
the theft of any government information, whether or not classified and without
regard to motive, would be a violation of the law. It would thus give the govern-
ment the power to punish any leaks of embarrassing or inconvenient information.
Two more provisions of S. 1400 directly lend themselves to governmental

oppression of the rights of speech and press. Indeed, Daniel EUsberg was indicted
under the present versions of both these sections. Section 1301, Obstructing a
Government Function by Fraud, creates a new offense for one who "intentionally
obstructs, impairs, or perverts a government function by defrauding the govern-
ment in any manner." Since "government function" and "defrauding" are no-
where defined, the section grants wide prosecutorial discretion to harass the press
for "impairing" efficient opei'ations by exposing official decision-malving processes
or even outright chicanerv on the basis of information which was the government's
"property." See Haas v." Henkel, 216 U.S. 462 (1910) ("defraud of the United
States" defined to include impairing any government function).

Section 1742, Unauthorized Use of a Writing, could similarly result in broad

—

and unconstitutional—suppression of information. The offense, which originally'

was limited to forgery of securities and the like, has been rewritten to criminalize a
much wider class of behavior. Under § 1742, one may be guilty of a felony "if with
intent to deceive or harm a government or person he knowingly . . . (1) issues a
writing without authority to do so; or (2) utters or possesses a writing which has
been issued without authority." There is federal jurisdiction if the writing is or
purports to be "made or issued l)y or under the authority^ of . . . the United
States . . ." It may be argued that the inclusion of this section with the com-
inercial offenses precludes its use in a wider context. But the language of the
statute—and the government's far-ranging briefs in the Russo-Ellsberg case—sup-
port no such complacence. The statute .should be narrowed to reach commercial
offenses only.

9. "Official Secrets" Offenses in S. 1.

The comparable provisions of S. 1 are less sweeping an invasion of our con-
stitutional rights. But they too suffer from serious problems of vagueness and
overbreadth. As with S. 1400, the definitions in S. 1, § 2-.5A1, of "foreign power"
and "national defease information" are far too broad for purposes of attaching
criminal liability to conduct or speech. The latter definition, although arguably
more restricted than that in S. 1400, includes information regarding "the military
capability of the United States." Such a phrase leaves actual definition in the
hands of the prosecutor and the jury, expanding or contracting the meaning of
"military" to exclude or include such items of common knowledge as the number of

men currently serving in the armed forces, the annual production of grain, or the
shifting of foreign alliances.

Section 2-5B7, Espionage, uses much of the same vague language as S. 1400.
The standard of culpability is "knowledge" that the national defen.se information
the offender "gathers, oi^tains or reveals . . . for or to a foreign power or its

agents" "is to be used to the injury of the United States or to the advantage of a
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foreign ])o\ver." Under § 1-2A1 fa) (3), to act "knowlingly" is to act with aware-
ness that conduct will probablj' cause a prohibited result. A reporter revealing "na-
tional defense information" ma}^ well kiiow that it could be described as "injuring"
the United States by those who elevate government secrecy over pui:)lic debate or
that it may aid a foreign power in dealing with the United States, Justifying itself

to its own citizens, or in myraid ways that have nothing to do with our national
defense. The statutory standard ignores Gorin v. Untied Slates, 312 U.S. 19 (1941),
where the Supreme Court upheld an espionage statute against a challenge for

vagueness partly on the ground that the statute required "bad faith" or "scienter."

Id. at 28. If guilty intent was not present, the Court ruled, the criminal sanctions
would not applv. Id.

Despite the decision in United Stales v. Heine, l.jl F. 2d 813 i'2d Cir. 194.5),

cert, denied, 328 U.S. 833 (1940), that for purposes of espionage, "information
relating to the national defense" did not include information accessible through
public sources, S. 1 includes no such exception. Its esi^ionage section is thus wide
open to abuse in much the same manner as that of S. 1400.

Section 2-5B8, Misuse of National Defense Information, gathers into one section

offenses spread over several in S. 1400. Subsection (a) (1) is virtually identical with
§ 1122 of S. 1400 and is subject to the same criticisms. Although the sub.section,

like all the offenses included in § 2-5B8, requires the prohibited conduct to be
done "in a manner harmful to the safety of the United States," this extra prosecu-
torial hurdle is too vague to deter unconstitutionally broad prosecutions.

Subsection (a)(3), similar to § 1123 of S. 1400, makes criminal the failure to
dehver national defense information to a federal public servant "entitled to

receive it" if the possession is "knowingly unauthorized." Subsection (a) (3) does
require that there be a "demand" for the relinquishment. But this does nothing
to solve the Fifth Amendment problems inherent in requiring one to supply
incriminating evidence against himself. Moreover, since neither "unauthorized"
nor "entitled" are further defined, everyone involved must act at his peril

Subsections (a)(4) and (5) prohibit the knowing use or communication to an
"unauthorized" (undefined) person of "communications information," which is

defined in § 2-5Al(3)(ii) to include "the design, construction, use, maintenance,
or repair of any device, apparatus, or appliance used or prepared or planned for

use by the United States or a foreign power for cryptographic or intelligence'

surveillance purposes . .
." Under these sections, it might be a felony for someone

to tell others about radar device construction observed during a motor trip, or

for a newspaper to publish information concerning the communications satellite

program. Once again, such vague statutes lend themselves to prosecutorial abuse,

restrict the dissemination of information properly in the public domain, and
sweep the ordinary citizen within an unpredictable net of criminality.

Section 2-5B9, Violation of Wartime Censorship, prohibits knowing communica-
tion with an enemy or its ally in time of war (undefined) where in violation of

a federal statute, rule, regulation, or order. It could be used to curb news reporters'

and others' travels to the war zone or to allied countries for legitimate investi-

gatorjf purposes. If this section had been law five or six years ago, and if the
Vietnamese conflict was a "war," the issuing of a regulation under an existing

federal statute might have prevented Harrison Salislaury's reports from North
Vietnam or other reports based upon contact with "the other side." The First

Amendment contemplates providing Americans with information from all sources

in order that they may determine for themselves w'hat is true and what is false

—

and what public policy should be.

At the very least this statute should be limited to violation of federal statutes.

Criminal liability should not be made to depend on rules, regulations, or orders

issued through the administrative process. It is Congress' job to define federal

crimes.
Sections 2-8DS, Theft, and 2-8D4, Receiving Stolen Property, like the similar

sections in S. 1400, coTild be used to punish the press and its sources, members of

Congress, and other citizens attempting to subject government policy-making to

outside debate. Subsection (d) (iii) of the theft provision defines property to in-

clude "any government file, record, document, or other government ])aper stolen

from any government office or from any public servant." Although this provision

is considerably narrower than the definition in S. 1400, it might still cover in-

formation transferred to reporters by officials with less than final control over its

disposition. Moreover, the degr(>e of knowledge required for the offense of receiv-

ing stolen property is merely that it "probably has been stolen."

The section says nothing about whether copjung of documents later returned to

their proper place, as done bj^ EUsberg and Ilusso, constitutes theft or not. But in
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the Russo-Ellsberg trial briefs, the government, using simiLarly equivocal pro-
visions of present law, argued that a government record is the information con-
tained within it and not the pieces of paper on which it is in fact recorded. Under
the government theory, EUsberg and Russo were guiltj^ of theft of the Pentagon
Papers. This theory would estabhsh government ownership of government "in-
formation" in much the same way as S. 1400 and would, similarly and drastically,

reduce the sources of information vital to intelligent public discus -ion of important
public issues.

B. Other Offenses Against the Nation
1. Treason.

The National Commission on Reform of Federal Criminal Laws (hereinafter
the Brown Commission), in trying to narroAV the definition of treason, see Working
Papers of the National Commission on Reform of Federal Criminal Laws, vol. I, at
419-27 (1970) (hereinafter Working Papers), reworded it so as to reach more
broadly than ever before into areas of speech and conduct protected by the First

Amendment. See Testimony of the American Civil Liberties Union Before the Senate
Subcommittee on Criminal Laws and Procedures on the Final Report of the National
Commission on Reform of Federal Criminal Laws 70-73 (1972) (hereinafter 1972
ACLU Testimony).

Both S. 1400, § 1101, and S. 1, § 2-r5Bl, have substantially returned to statutory
formulas which would presumably preserve the limits of existing law, including
the necessity of an "intent to betray," Cramer v. United States, 325 U.S. 1 (1944).
But the contours of present law are unclear. Id. at 46-47. See, e.g., the comment in

United States v. Stephan, 50 F. Supp. 738, 741-42 (E.D. Mich. 1943) to the effect

that "In times of peace it is treason for one of our citizens to incite war against
us." Incitement without proof of intent could well be no more than advocacy
protected by the First Amendment even under a restrictive reading of present \a,w

as requiring an unequivocal "call to violence now or in the future" before advocacv
may be punished. Nolo v. United States, 367 U.S. 290, 298 (1961). See Y'ates v.

United States, 354 U.S. 298 (1957). Under Brandenburg v. Ohio, 395 U.S. 444
(1969), the only speech which maj^ be punished is that "directed" toward causing
imminent lawless action and likely to produce it.

Similarly, the treatment of propaganda broadcasters as traitors, Chandler v.

United States, 171 F. 2d 921 (1st Cir. 1948), cert, denied, 336 U.S. 918 (1949);
Gillars v. United States, 182 F. 2d 962 (D.C. Cir. 1950), raises grave constitutional
doubts. One man's propaganda is another's free speech, as the bitter controversy
over the war in Southeast Asia taught the nation. In order to avoid the prosecution
and persecution of those who espouse unpopular doctrines, the crime of treason
should at least be limited, as the Brown Commission suggested at one point, to
"actual participation in a foreign war against the United States." Working Papers,
vol. I, at 419-23.
Among the salient differences between S.l and S.1400 in defining treason is

that S.l confines itself to United States "nationals," while S.1400 applies to
persons "in fact owing allegiance to the United States." The latter formulation
is clearly ambiguous and overbroad. Citizens of other nations should not be
chargeable with treason against the United States. The need for clarification is

illustrated by Carlisle v. United States, 83 U.S. 147, 154 (1873), which declared
that aliens domiciled in the United States are covered because they owe temporary
allegiance INIoreover, S.1400 by the phrase "in fact" apparently bars the defense
of failure to know that one owed allegiance to the United States. Such a defense
is plainly crucial to intent.

S.l provides a mandatory death penalty for treason under certain circum-
stances. The ACLU is unalteraVjlj' opposed to capital punishment on moral,
constitutional, and practical grounds. Inflicting the death penaltj", as has so
often been demonstrated, does not deter serious crime more effectively than
severe prison sentences. It is a barbaric anachronism which diminishes the moral
and political legitimacy of the society which practices it. See Furman v. Georgia
408 U.S. 238, 371 (1972) (Marshall, J., concurring).

2. Military Activity Against the United States.

Section 2-5B2 of S. 1 makes one guUty of an offense if "with intent to aid the
enemy or to prevent or obstruct a victory of the L^nited States, during a time of

war and within the United States, he participates in or facilitates military ac-
tivities of the enemy." There is no precisely comparable provision in S. 1400.
The section incorporates the Brown Commission's suggested redefinition of

treason and is fraught with the same dangers. Since neither "faciUtates," "mili-
tary," nor "war" is defined by S. 1, the statute could arguably apply to an un-
declared war, such as that in Southeast Asia, and to speech in praise of the goals,
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tactics, ideology, governmental system, or any other aspects of the "enem}-," if

such speech might, for example, stir that enemy to renewed military vigor. This
was the very charge frequently leveled against critics of the Vietnamese war
whose loyalty, patriotism, sinceritj', and deep concern about the future of th<'

United States were beyond question. The apparent purpose and likely effect o;'

this section of S. 1 is the stifling of political dissent, of conscience, and of loyal
opposition. By its vagueness and overbredth, it authorizes sanctions against not
only the genuine enemies of our nation but also thase who express disapproval of

or actively urge changes in government policy. In West Virginia State Board of
Education v. Barnette, 319 U.S. 624, 040-41 (1943), Justice Jackson for the major-
ity asserted the claims of conscience against the coercion of the state:

Struggles to coerce uniformity of sentiment in support of some end thought
essential to their time and countrj' have been waged by many good as well
as by evil men. ... As first and moderate methods to attain unity have failed,

those bent on its accomplishment must resort to an ever-increasing severity.
As governmental pressure toward unity becomes greater, so strife becomes
more bitter as to whose unity it shall be. . . . Those who begin coercive
elimination of dissent soon find themselves exterminating dissenters. Com-
pulsory unification of opinion achieves only the unanimity of the graveyard.

It seems trite l)ut necessary to saj' that the First Amendment to our
Constutition was designed to avoid these ends by avoiding these begin-
nings. . . . We set up government by the consent of the governed, and the
Bill of Rights denies those in power any legal opportunity to coerce that
consent.

It seems trite but necessary to say that Justice Jackson's words are as true now
as when written. A provision like § 2-oB2 has no place in our constitutional scheme
of government.

3. Inciting Overthrow or Destruction of the Government.

Section 1103 of S.1400 and Section 2-.5B3(a)(2) of S.l would re-enact the Smith
Act, punishing mere advocacy of revolutionary change. The ACLU vigorously
opposes such legislation in anv form. According to Brandenburg v. Ohio, 395
U.S. 444, 447 a 969),

the Constitutional guarantees of free speech and free press do not permit a
State to forbid or proscribe advocacy of the use of force or of law violation
except when such advocacy is directed to inciting or producing imminent
lawless action and is likely to incite or produce such action.

The S. 1 provision would make it criminal for one to advocate the "desirability
or necessity of armed insurrection under circumstances in which there is substantial
likelihood his advocacy will imminently produce, in fact," armed insurrection
and where there is intent "to induce or otherwise cause" others to engage in armed
insurrection. Although S. 1 appears designed to meet the Brandenburg test, it

retains many of the constitutional difficulties with which the Smith Act was
riddled. The standards are far too subjective to reach only those the statute
ostensibljr intends to cover. Since no overt act is necessary, it will always be open
to the trier of fact to find "substantial likelihood" of armed insurrection where in

fact there was none. Such a standard invites judgment on the basis of passion and
lirejudice against politicall}' unpopular minorities. The speaker's intent is similarly
likeh^ to be judged by the words he uses, for no actions other than words are
required.

Despite the ancient rule of criminal law that guilty intent and guilty act must
coincide, that unfocused wickedness is not enough and there must bo purpose to
effect the specific criminal result or at least foresight of consequence, e.g., Regina v.

Cunningham, 41 Crim. App. R. lo."), 3 Weekly L. R. 76 (1957); Dennis v. United
States, 341 U.S. 494, 499-500 (1951), the statute further punishes one who "orga-
nizes a conspiracy which engages in such advocacy ..." Thus the organizer of a
political group, though he may have left it or have nothing to do with the illegal

advocacy or even hav^e opposed it, would be punished for the unforeseen acts of
others. A law which so attenuates criminal responsibility invites selective enforce-
ment against the most vocal and most successful opponents of the government.
The Supreme Court has held that only members actively involved in an organiza-
tion, and specifically found to possess guilty knowledge and intent, may be
convicted of illegal advocacy luider the former version of the Smith Act. Scales v.

United Statr>^, 367 U.S. 203, 228 (1961); Noto v. United States, 367 U.S. 290,
297-300 (1961).

S. 1 further punishes one who, as an "active member" of a conspiracy which
engages in illegal advocacy, "facihtates such advocacj-." Under this provision, a
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moniljer who hii-ed an auditorium for a speech later found to viohvte the statute,
even though he neither attended it, knew of its contents in advance, or partici-
pated in it, could be convicted of a major felony. Those "active members" who
applauded such a speech, without considering it to constitute illegal advocacy of
immediate armed insurrection, would be similarly liable. Intent and act are
totally divorced from each other by such a standard of culpabiUty. Rights of free
speech and association, guaranteed by the First Amendment, are destroj^ed.
Bad as S. 1 is, the incitement section of S. 1-400 is far worse. It is a prescription

for governmental tj'rannj-. Under its loose language, entirely innocent conduct
informed by not even a breath of suspicion of possible illegality, could be the
basis for a major felony. "[T]he most theoretical proposals in the most unlikely
circumstances carrv penalties up to 15 years ..." Schwartz, "The proposed Federal
Criminal Code," i:j Crim. L. Rep. 3265, 3273 (1973).

Section 1103 punishes one who "with intent to bring about the overthrow or
destruction of the government of the United States, or an}^ state or local govern-
ment, as speedily as circumstances permit," "incites others to engage in conduct
which then or at some future time would facilitate the overthrow or destruction by
force of that government." One is similarly liable who, with the prescribed intent,
"organizes, leads, recruits members for, joins, or remains an active member of, an
organization which has as a purpose the incitement" forbidden in the first sub-
section.

As v^•ith S.l, S. 1400 permits—indeed, encourages—the finding of criminal in-

tent without the commission of a single act bej-ond speech itself. The connection
between advocacy and "overthrow. . . of the government" is made yet more
tenuous by the failure to require either imminent danger or substantial likelihood
of success. No "armed insurrection" is necessary. And the word "facilitate"
could embrace incitement of others to make speeches or posters, or write letters,

critical of government policy. Section 1103 of S. 1400 is a blueprint for, in Justice
Jackson's phrase, "coercive elimination of dissent" and "extermination of dis-
senters." "The First Amendment to our Constitution was designed to void these
ends by avoiding these beginnings." Barneile, supra, 319 U.S. a,t 641. This statute,
which sanctions the punishment of mere "belief in an idea," Scales, supra, 367
U.S. at 274 (Douglas, J., dissenting), paves the waj- for destruction of our society
m(jre surely than the incitement it condemns.

4. Sabotage.

Sections 1111 and 1112 of S. 1400 and section 2-5B4 of S.l prohibit impairing
militarj' effectiveness by damaging property. Although S.l is apparentlj' an at-
tempt to limit the offense to militarj^ propertj', S. 1400 reaches out to embrace
virtually everything and every activity that might be taken in relation to it. Sec-
tion 1111 prohibits damage to or delay or obstruction of any United States prop-
erty of that of "an associate nation," almost any other property, facility, or
service that is or might be used in the national defense, or production or repair
of such property. The required intent is "to impair, interfere with, or obstruct
the ability of the United States or an associate nation to prepare for or engage
in war or defense activities." "Associate nation" is defined in Section 111 of S.

1400 as "a. nation at war with a foreign power with which the United States is

at war." "War" is not defined.
Under the vague terms of § 1111, anti-Vibtnam war demonstrators who "inter-

fered with" public transportation by their very numbers could have been prose-
cuted for sabotage, a major felony. Nothing in the statute's language prohibits a
jur}' from deducing "intent ... to obstruct the ability of the United States . . .

to . . . engage in v/ar or defense activities" under such circumstances. Nothing
would prevent prosecution under the general criminal attempt, conspiracy, and
solicitation sections of S. 1400, see sections 100/-03, for speech encouraging such
a demonstration. The section could be used to destroj' the rights of association
and assembly guaranteed by the First Amendment. It would make every public
demonstration, no matter how peaceful and orderly, subject to criminal sanctions
at the iron whim of official power. See Cox v. Louisiana, 379 U.S. 536, 557-58
(1965), vvhere the Supreme Court, in striking down a similarly vagxie and over-
broad statute, observed:

It is cleai'ly unconstitutional to enable a public official to determine which
expressions of view will be permitted and which will not or to engage in in-

vidious discrimination among persons or groups either by use of a statute
providing a system of broad discretionary licensing power or, as in this case,
the equivalent of such a sj'stem by selective enforcement of an extremely
broad prohibitorj' statute.

46-437—75 19
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Section 1112 essentially repeats the offense outlinod in § 1 111, but lowers the level

of required intent to "reckless disregard." It thus extends still further the oppor-
tunities for official suppression of that vigorous and effective dissent on which
democracy relies.

Section 2-5B4 of S. ] makes it criminal for a person "'with intent to impair the

militarj' effectiveness of the United States" to "damage . . . or tamper . . . with
anything of direct military significance to the United States . . .

." The latter

phrase is defined in the statute to include an "armament or anj^ting else peculiarly •,

suited for military use," even when only "in course of research and development."
Since intent to impair military effectiveness could he read to include any oppo~;i-

tion to development of weapons, no matter ho\\' costly or obsolete, editorials

against the ABM, news stories exposing enormous cost over-runs and mechanical
failure, or simply a citizen's public or private remarks against the .situating of

nuclear stockpiles in his hometown, could l)e prosecuted on the theory that they
"damage" the objects of their disapproval. This section should be narrowed to

apply only to culpable physical damage to or interference with military hardware.

5. Impairing Military Effectiveness by False Statement.

Section 1114 of S. 1400 makes it criminal for a person, in time of war (undefined)

and with intent to aid the enemy or interfere with the United States' ability to

engage in war or defense activities, knowinglj' to communicate a statement
"which in fact is false" about "losses, plans, operations, or conduct of the military

forces of the United States," of an associate nation, or of an enemy. It similarly

punishes factually false statements about civilian or military catastrophe or "any
other matter of fact which, if believed, would be likely to affect the strategy or

tactics of the military forces of the United States or likely to create general {);niic

or serious disruption." S. 1 contains no comparable provision.

Enactment of § 1114 would effectively destroy i^erhaps the most important
function of a free press—the obligation to report fully and fairly in times of n::tional

crisis the discoverable facts about that crisis. It would make punishable as a nuijcu'

felony good-faith errors in news reports about a wide range of activity.

Moreover, there is nothing to prevent high-level official concealment of such
facts as the bombing of Caml)odia while a prosecutor pursues, tries, and obtains

a conviction in the erroneous belief that such "facts" were false. The histoi'y of

our involvement in Vietnam suggests that when the choice is between the official

and the press version of the facts, the citizen may be better off trusting the press.

Without it, we might never have learned of the massacre at My Lai, the wide-
spread corruption and oppression of the South Vietnamese government, or the

strange discrepancy between inany battlefield reports and the observable facts.

A free press is going to make mistakes. Occasionally it is going to make major
mistakes. Criminal liability for such errors cannot be made dependent on so vague
an intent as "interference with" the "defense activities" of the United States.

Such a standard would permit official harassment of ]3olitically disfavored pub-
lications. It would, in effect, impress the press into government service until such
time as the state of "war" came to an end.

6. Offenses Relating to Military Service.

Both S. 1400 and S. 1 pvmish evasion of military service, obstruction of military

recruitment or induction, and causing mutiny, insubordination, or refusal of duty.
The S. 1 provisions, sections 2-.5B5 and 2-5B6, are more narrowly drawn than
the S. 1400 provisions, section 1115-17, but they still present serious problems.

Section 1115 criminalizes the failure to "satisfactorily complete" civilian

substitute service, without requiring proof of culpability. Since "satisfactorily

complete" is nowhere defined, it could be constriied to mean anything from failure

to show up on time one morning to failure to show \\\) at all. It thus creates a
special felony which could l)e used selectively against conscientious objectors.

The section also punishes conduct with intent to avoid or delay military service

which "in fact" constitutes false swearing or making a false statement (which are

made criminal by sections 1342 and 1343). Since section 303(e) specifics that
"[cjulpability is not required with respect to any factor specified in the descrii)tion

of the offense as existing 'in fact,' " section 1115 could be read to permit prosecu-
tion for innocent false statements without regard to the culpability requinMuents
of sections 1342 and 13415, so long as the larger intent to avoid military oljligation

was found. Or it could be read to incorporate the knowledge of falsity that they re-

quire. Either way it could support conviction for conduct or speech which had
nothing to do with actual avoidance of military serviceand thus again invites dis-

criminatory i)rosecution on the basis of pohtical beliefs, First Amendment-pro-
tected activitj^, or other impermissible criteria.
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By contrast, S.l section 2-.")Bo, prohibiting avoidance of military service, ap-
]:)ears definite and limited. But it also provides that the offense is a continuing one
mitil a person is no longer under a duty to register, thereby extending the possibi-

lities of prosecution until long after the original offense may ha\e occurred. In
Tnussie V. United States, 397 U.S. 112 (1970), the Supreme Court construed the
Selective Service Act to require observance of the five-j^ear statute of limitations

both
to protect individuals from having to defend themselves against charges when
the basic facts may have become obscured by time and to minimize the danger
of official pimishment because of acts in the far-distant past. Such a time
limit may also have the salutary effect (jf encouraging law enforcement offi-

cials promptly to investigate suspected criminal activity. Id. at 114-1.").

Extending the time limit for prosecution is another invitation to selective prosecu-
tion. It also interferes with due process rights to a fair and speedy trial. For
examijle, witnesses may well disappear and memories grow hazy over a 13-year
period.

Section 1116 of S. 1400 forbids incitement of others to "in fact" evade military
or substitute service, without regard to First Amendment protections of free

speech or to actual connection between the "incitement" and the evasion. Section
1 117 of S. 1400 similarly forbids the incitement of mutiny, insubordination, refusal

of duty, or desertion, and the "facihtation" of even attempted mutiny or insubor-
dination. The vagueness of the terms, the lack of proved or provable connection
between the speech or other expressive conduct and the culpable activity, would
permit application of the statute to such constitutionally protected activities as-

the organization of G.I. coffeehouses in opposition to the Avar or, indeed, to any
speech which might encourage "insubordination." Section 2-5B6(a)(3) of S. 1

similarly makes it criminal for one to "intentionally cause . . . insubordination,
mutiny, or refusal of duty . .

." The only definition of "cause" in S. 1 is the
explanation in § 1-2A2 that conduct causes a result "when it is an antecedent but
for which the result would not have occurred." Such a definition does little in

practice to close the gap between speech and action. It does not even attempt to
satisfy the prohibition in Bradenbnrg v. Ohio, 395 U.S. 444 (19G9), of criminal

sanctions against speech which is not likely to produce imminent lawless action

II. OFFENSES AGAINST PUBLIC ORDER

A. Rioting

Although the Brown Commission Consultant's Report persuasively recom-
mended sharp limitations on federal riot law because of constitutional difficulties

and overlapping state jurisdiction, see Working Papers, vol. II at 991-1029, the
Commission's Final Report (H.R. 10047), S. 1400, and S. 1 aU contain anti-riot

provisions which could substantially interfere with First Amendment rights. Like
many of the offenses against national security, the anti-riot laws are 'oroad and
vague, sweeping within their terms conduct clearly protected by the First Amend-
ment, failing to notif}^ the law-abiding of what conduct is j^roperly forbidden, and
providing a convenient tool for discriminatorj- prosecution and governmental
oppression of political adversaries.

Yet the Supreme Court has affirmed time and again that public peace cannot l)e

preserved at the price of sacrificing public discourse and dissent, e.g., Coates v.

City of Cincinnati, 402 U.S. 611 (1971); Terminiello v. City of Chicago, 337 U.S. 1

(1949). In Terminiello the Court declared that

a function of free speech under our system of government is to invite dispute.

It may indeed best serve its high purpose when it induces a condition of

mirest, creates dissatisfaction witli conditions as the}- are, or even stirs psople
to anger. Speech is often provocative and challenging. It may strike at
prejudices and preconceptions and have profound unsettling effects as it

presses for acceptance of an idea. That is whj- freedom of speech, though not
absolute, ... is nevertheless protected against censorship or punishment,
unless shown likel}^ to produce a clear and present danger of a serious sub-
stantive evil that rises far above public inconvenience, annoyance, or un-
rest. . . . There is no room under our Constitution for a more restrictive

view. For the alternative would lead to standardization of ideas either by
legislatures, courts, or dominant political or community groups. 337 U.S. at-

4-5.
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Tiioting i'^ not protected by the First Amendment. But in this context only
violent activitj'' itself or conduct clearly and immediately productive of such
activity should be punishable by the criminal law. Such conduct cannot be speech
alone. See Brandenbiirq v. Ohio, 39.") U.S. 444 (10G9), holding that the government
may forbid speech only when it is "directed to inciting or producing immenent
lawless action and is likely to incite or produce such action." Id. at 447 (emphasis
added). Speech which is the occasion for violence is not necessarily the cause of

it. See Working Papers, vol. II at 1000: "What is obviously lacking is any require-

ment that the proscribed speech jjose a clear and present danger of violence. The
statute . . . refers [only] to the danger that the violence . . . on the jjart of the
rioters will cause injury to person or property." [I'^mphasis in original.] A statute
which allows government officials to determine when the cnvmection suffices can
only lead to the dangers the Court warned against in Cox v. Louisiana, .379

U.S. .')36, .5.)7-.58 (196ii) : "It is clearlj^ unconstitutional to enable a public official

to determine which expressions of view will be permitted and which will not. . .
."

And see Hess v. Indiana, 94 S.Ct. 32G (1973), in which the Court majority and
dissenters read exactly opposite meanings into the same words uttered by a
demonstrator in a moment of confusion and potential violence. Recovery of the
actual meaning of speech in such moments from the memories of participants

after the fact is at best an extraordinarily difficult task. A society which assigns

criminal liability on the basis of such fragile distinctions runs too high a risk of

penafizing the innocent.

1. Inciting or Leading a Riot.

Sections ISOl and ISOo of S. 1400 and section 2-9B1 of S. 1 prohibit inciting

five or more ijersons to riot. Neither statute distinguishes between major and
minor disorders in setting the penalty, as recomniended by the Brown Connnis-
sion. See § 1801(3) of its Final Report. Both statutes define a riot as a disturbance
involving violent and tumultuous conduct which creates a danger of injury to

persons or property or obstructs a government function. S. 1400 requires that the
danger be "grave," S. 1. that it be "immediate." S. 1 further requires the injury
involved to be "serious" and the obstruction to be "substantial." Either formula-
tion is an imyjrovement over the even more vague wording of the so-called Ci\'il

Rights Act of 19()8, the first federal riot law. But neither approaches the consti-

tutional standard emuiciated by the Su])reme Court in Brandenburg v. Ohio,
supra, 39-5 U.S. at 447 (1969) (even advocacy of force or violation of law is pro-
tected speech except when it aims at and is likely to produce "imminent lawless
action"). Bid see United States v. Matthew, 419 F. 2d 1177 (D.C. Cir. 1969) (up-
holding the constitutionalit3^ of the D.C. riot statute, similar to S. 1400).

Both statutes can be used to punish mere advocavy, even where no riot in fact
•occurs or where the connection between speech and violence is merely temporal.
They thus substantially invade territorj^ governed by the First Amendment.
Tunmltuous conduct which "obstructs a government function" may be no more
than a noi^y but jjeaceful demonstration temporarily blocking a government
driveway. Such conduct is well within the constitutionally guaranteed right of
asseml)ly and petition.

Additionalljr, both statutes punish the giving of "commands, instructions, or
directions in furtherance of" a riot. S. 1400 also makes it criminal to "urge parti-

cipation in" or "lead" a riot. Again, Hess v. Indiana, 94 S.Ct. 326 (1973), amply
demonstrates the difficulties encountered in determining who is trying to further
ii riot and who is trying to limit it. Such speech is protected not only by the First

Amendment, but also l)y the Fifth Amendment guarantee of due process of law.
The standards for punishment are so vague as to require potential violators, law
enforcement personnel, and judge or jur^' to guess at their meaning. <See Lanzelta
v. New Jerseij, 306 U.S. 4,-)l (1938).

S. 1400 would substantially broaden federal riot jurisdiction. Interstate travel,

use of the mail, or use of interstate commerce facilities, regardless of intent, "in
the course of the planning, promotion, managemei^.t, execution, consumption,
or concealment of the offense," would be sufficient. There would be jurisdiction
where "the riot obstructs a federal government function." Any realistic attempt
to enforce such provisions would involve the creation and maintenance of a

national riot police, since nearly every "tumultuous disturbance" tif whatever
descri|)tion would fall into one or another of the jurisdictional categx)ries. What
such provisions really do is give the federal government unfettered discretion to

second-gue.ss state law enforcement officials, and to decide, perhaps for purposes
far removed from legitimate law enforcement concerns, tt) prosecute those whom
the state fails to charge or convict, or sentence in a manner acceptable fo fInderal

officials. Civil libertarians have long opposed the establishment of a roving
federal police force as a substantial step toward governmental tyranny.
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2. Arming Rioters.

Both section 1802 of S. 1400 and section 2-9B2 of S. 1 prohibit training others
In the use of weapons with culpable intent—in S. 1400 intent to "promote" a
riot and in S. 1 intent that the weapon be used in a riot. Neither section makes it

clear whether a riot need occur nor requires any actual danger of imminent
violence. Since there is nothing inherently wrong in teaching another to use a
firearm under present law, and such teaching may involve no more than speech,

tlie offense may create a trap for innocent talk. Cf. Working Pampers, vol. II at
1002. In practice it could force defendants to prove lack of guilty intent in.->tead

of placing the burden of proof beyond a reasonal)le doubt where it belongs, on the
prosecution. Advocacy which is protected by the First Amendment may bp used
to prove intention to "promote" a riot, a standard which neither clearly defines

the prohiljited conduct nor guides law enforcement officials or courts in deter-

mining where to draw the line between potential offenders and those protected by
the First Amendment.

3. Engaging in a Riot.

The primary problem with section 1S03 of S. 1400 and section 2-9B3 of S. 1,

which prohibit "engaging in" a riot, is the discretion left to law enforcement offi-

cials l>y the vagueness of the term "engaging in." Such broad provision- can only
encourage dragnet arrests, where police make the arliitrary determination that
everyone within sight or reach is "engaging in" the distur))ance, even though many
of them may be persons who have committed no cuplable act whatsoever or
innocent bystanders caught up in unexpected circumstances. It invites arrest
on the basis of such irrelevant factors as race, age, and manner (if dress. The later

invalidation of such arrests or the dismissal of charges cannot compensate the
victims for restraint, incarceration, or such collateral consequences of arrest as,

under current law, the inclusion of their fingerprints in crime control databanks
and the refusal by public or private employers to hire them on the basis of their

l)rush with the law. See Sullivan v. Murphy, 478 F. 2d 938 (D.C. Cir. 1973).

Jf. Failing to Obey a Riot Control Order.

Section 1804 of S. 1400 and section 2-9B4 of S. 1 would justify mass arrests for

failure to obey a federal public servant's reasonable riot control order. Under S.

1400, no riot or violence need actually occur.
S.l substantially follows the Brown Commission recommendation limiting the

ofl'ense to orders given in the "immediate vicinity" of a riot by persons v/ith

supervisor}' authority over a public safety force. S. 1400 enibraces disobedience
in the vicinity of an "impending riot" as well. "Public servant" is defined in

section 111 of S. 1400 as "an officer, emploj^ee ... or other person authorized to

act for or on behalf of a government or serving the government or any branch,
department, or agency thereof. ..." Nothing in section 1804 requires the public
servant whose orders it is an infraction to disobey to be a public safety officer or
have any specific authority related to the specific circumstances.

Under S. 1400, members of the press and public could be ordered to "move,
disperse, or refrain from specified activity"—such as taking photographs—bj" any
government official who objected to their presence or activity in an area where a
riot was "impending." Such vague provisions give government officials broad
powers to interfere with free speech and press and to control what the public
learns a!)out government response to protest demonstrations as well as to riots,

or potential riots. But these are matters of which the i^ublic should be thoroughly
and accurately infoi'med.

5. Disorderly Conduct.

Section 1871 of S. 1400 would make it a violation of federal law to behave
tumultuously, violently or threateningly, cause "unreasonable noise," use abusive
or obscene language or l:»ehave obscenely in a public place, obstruct ])edestrian or
vehicular traffic or a public facility', persistently follow someone in a public place,

solicit a sexual act in a public place, or engage in "any other ct)nduct which
creates a hazardous or physically offensive condition for no legitimate purpose."
The required intent is merely to alarm or annoy another person or reckless dis-

regard of the fact that another person is bothered by the prohi!>ited conduct.
Jurisdiction is limited to the special territorial, maritime, and aircraft jurisdiction
of the United States.
The offenses encompassed by section 1871 are limited only by imagination. Is it a

violation to yell or run in the halls of a federal building? to swear loudly enough to
be overheard? To impede i:)assersby by standing on a busy street corner in "Indian
country"? To be noisA' on an airplane? Such a lav; violates the rule of Cox v. Louisi-
ana, 379 U.S. 536 (1965), by giving law enforcement officials vii-tually unfettered
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discretion to apply a broad prohibitory statute; against those whoso speech or
conduct is "annoying" to them or others. But the exercise of constitutional rights
cannot be limited to those occasions on which it does not annoy others. Cooper v.

yiaron, 358 U..->. 1 (19.")S). The Supreme Court has repeatedly overturned statutes
-which chill First Amendment rights. Such statutes cause the public to steer far

wider of the prohibited zone of conduct than necessary, because they fail to give
•clear warning of what the law forbids. Thej^ give police the power to enforce them
selecti\'ely "against those whose association together is 'anno3'ing' because their
ideas, their life-style, or their physical appearance is resented by the majority of

their fellow citizens." Coalen v. City of Cincianali, o2 L'.S. 611, 616 (1971). Sec
NAACP v. Button, 371 U.S. 41.') (1963). Even public obscenity, at least where it is

essentiallv expressive conduct, is protected bv the First Amendment. Hess v.

Indiana, 94 S. Ct. 326 (1973) ; Cohen v. California, 403 L'.S. 1.) (1971) (reversing a
state conviction for "offensive conduct" for use of a word, generally thought of as
obscene, t > express strong emotion alwut a political issue). And the general rule on
solicitation of sexual contact, at least in tort law, has long been that "there is no
harm in asking." See e.g., Saninis v. Eccles, 11 Utah 2d 289, 358 P. 2d 344 (1961).-

B. Drugs

The Brown Commission recommended that possession of marijuana be treated
as a mei'e regulatory infraction, suljject to a fine only, see Comment in its Final
Report at 255. The final reoj^rt of the National Conunission on Marijuana and
l^rug Abuse recommended that marijuana possession be decriminalized altogether.

See Marijuana: A Signal of Misunderstanding (1972). Yet both S. 1400, section
1823, and S. 1, section 2-9E1, make possession a misdemeanor. In S. 1400 the
penaltj^ for a first offense can be as much as one year imprisonment and a $10,000
fine. In S. 1 the possible penalty is six months in jail and a fhie of up to $50 per
da.y. Under S. 1400 an offender previoush^ convicted of violating state or federal
drug laws mav be con\icted of a felonv and punished bv three vears in jail and a
$25,000 fine.

"

As the Brown Commission observed:
available evidence does not demonstrate significant deletrious effects oi

marijuana in quantities ordinarily consumed; . . . any risks appear to be
significantl.y lower than those attributable to alcoholic beverages; . . . the
social cost of criminalizing a substantial segment of otherwise law-abiding
citizenry is not justified \)y the, as j'et, undemonstrated harm of marijuana
use; and . . . jail penalties for use of marijuana jeopardize the credibility

and therefore the deterrent value of our drug laws with respect to other,

demonstrably harmful drugs. C(^mment to Final Report at 255.

The ACLU strongly endorses the decriminalization of nuirijuana possession and
use. Important constitutional rights are at stake, including the right to privacy.

Cf., e.g., Stanley v. Georgia, 394 U.S. 557 (1969). The fact that marijuana use may
be morally "'annoying" to many persons is not sufficient basis for making it

criminal. See Coates v. City of Cincinnati, 402 U.S. 611 (1971). The existence of

such arbitrary penalties for conduct not clearly shown to be harmful encourages
selective enforcement, ])olice corruption, and the use of such jKilice techniques as

entrapment and illegal searches. It diverts millions f>f law enforcement dollars and
thousands of man-hours away from investigation and prosecution of serious crime.

Althou.gh we approve of the s])ecial sentencing jjrovisions in S. 1400, adding IS
U.S.C. §5101 to permit court discretion in placing first offenders on jirobation

without entering a conviction on their record, as a stej) in the right direction, we
believe that decriminalization is long overdue.

In addition, the ACLU believes that criminal punishment of hard-drug addicts,

whose use and possession of the drugs is fundamentally a result of illness rather

than criminal intent, is a violation of the Constitution. See Rnbinsnn v. California

,

370 U.S. 660 (1962), holding it imconstitutional to make addiction pre sc a crinu ;

Powell V. Tejcas, 392 U.S. 514 (196S) (dissenting opinion). If the lughth Amend-
inent ban on cruel and unusual pvmishment forbids punishment for "an irresislil)lc

compulsion," according to Justice White, concurring in Powell, s}(pra, 392 U.S. at

348, "I do not see how it can constitutionally be a crime to yield to such a com-
pulsion." We agree.

Section 1821 of S. 1400 imjjoscs mandatory minimum sentences for traffickers

in heroin or morphine—^five years if the drug weighs less than four ounces, ten

years if it weighs four ounces or more, and life imi)risonment without parole for

second hard-drug offenders trafficking in four ounces or more. Mandatory mini-
nitim sentences have been specifically disapproved l)y the Brown Conmiission,
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the President's Commission on Law Enforcement and Adniinisti'ation of Justice
(National Crime Commission), and the American Bar Association. Working
Papers, vol. II at 1062-G3. Such harsh mandatory sentences destroy' any yjossi-

bility for rehabilitation based on the individual characteristics of the offender.
L'nder their provisions an indigent narcotics addict \\ ho sells drugs only to sui)i)ort
his own habit and has no other history' of criininal behavior is discarded as an
uuAorthy human being along with big-time dealers and inajor felons. But it is

the little offender, Avithcut the backing of organized crime, who is most likeh' to
be arrested and suffer the prescribed penalties.

C. Obscenity

Both S. 1400 and S. 1 make it a federal felony to disseminate obscene material,
thereby punishing the freedom of s^Deech and press guaranteed by the First
Amendment. The ACLU opposes any restriction on expression on the grounds
that it is somehow obscene, immoral, shameful, or distasteful. The Constitution
requires that such judgments Ije left to the individual rather than to the govern-
ment. Justice Douglas, dissenting from the Supreme Court majority in Miller v.

California, 93 S.Ct. 2607 (1973), outlined the dangers of determining that some
form^ of expression are beyond the protections of the Constitution:

The idea that the First Amendment permits government to ban publica-
cations that are "offensive" to some people ptits an ominous gloss on freedom
(^f the press. That test would make it possible to ban any paj^er or any journal
or magazine in some benighted place. ... To give the power to the censor,
as we do today, is to make a sharp and radical break with the traditions of a
free society. . . . the materials before us may be garbage. But so is much
of what is said in political campaigns, in the daily press, on TV or over the
radio. By reason of the First Amendment—and solely because of it—speakers
and publishers have not been threatened or subdued because their thoughts
and ideas may be "offensive" to some. Id. at 2626.

A definition of obscenity that would both give fair warning of what is pro-
hilMted and limit itself to the truly pornographic has defied the best legal minds
of the centur.y. In Miller, supra, the Court majority confidentl.y predicted that its

newest test would single out protected "commerce in ideas" from punisha))le
"commercial exploitation of obscene material." Id. at 2621. The Georgia Supreme
Court responded two weeks later by holding that the widely acclaimed movie
"Carnal Knowledge" was obscene. Jenkins v. State, 13 Crim.L. Rep. 2386 (July 2,

1973). In reversing that decision, Jenkins v. Georgia, 42 U.S.L.W. 5055 (U.S.
Jtme 24, 1974), the Supreme Court of the United States failed to relieve itself of
"the awesome task of making case by case at once the criminal and the constitu-
tional law." Id. at 5058 (Brennan, J., dissenting). The constitutional definition of

obscenity remains uncertain.
Moreover, as the Supreme Court held in Stanley v. Georgia, 394 U.S. 557, 564

(1969), "a man's home is his castle" when it comes to determining what books he
shall read there or what films he shall see there. Even obscenitj^ laws which do not
directly invade the home interfere with constitutionally protected privacy, for
they limit the availability of materials for private use.

Section 1851 of S. 140fi and section 2-9F5 of S. 1 embody the classic defects of

obscenity law. S. 1400 prohibits distribution of and advertisements for material
containing explicit representation or detailed descriotion of sexual intercourse or
explicit close-up representation of human genitals. The only exception is for such
material as "a minor portion * * * reasonably necessary and appropriate * * * to
fulfill an artistic, scientific, or literar.y purpose." Even that exception fails if the
material was "included primarily to stimulate ])rurient interest." Onl.y a limited
class of students and teachers in "institutions of higher learning" and persons with
a medical prescription for pornography are exempt from the prohibition. It is no
defense that the distrit)utor did not believe the material to be obscene if he had
general knowledge of its content.
Such standards are plainly impossible for policemen, prosecutors, judges, juries,

counsel, publishers, or priv^ate citizens to apply. Ever.ything from the Bible to

"The Joy of Sex"—both national best-sellers—could be swept within their prohi-
bition.

S. 1 takes a different route to an equally unconscionable result. Section 2-9F5
prohibits dissemination of material if taken as a whole it "has as its dominant theme
an ap]:)eal to a shameful or morbid interest of an average person in sex, nudit.y,"

violence, or scatology and "exceeds the candor permissible" in representing or
describing such matters. The standards to be applied are those generally accepted
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in the judicial district where the offense occurred. S. 1 thus invites a local jury to
dictate the standards for the rest of the community. It gives government the
power to determine what is "shameful," who is "average," and how candid one
ma}'^ be in sexually—or violentl.v—oriented speech. It encourages the suppres-sion
of politically unpopular ideas imder the guise of concern for public morality
b(!cause of the words in which they are expressed.

Neither statute distinguishes betv/een adults and children as targets for distribu-
tion of obscene material, l:)etv,-een willing and unwilling adults, or between the
full-time dealer in pornography and the man who lends a book to a friend. But
even if thej' did, the ACLU believes that they would violate the First Amendment.
Censorship of children's reading or viewing must be left in the hands of individual
parents, not turned over wholesale to the state. The effort to distinguish the adult
panderer from the adult interested reader for purposes of punishment is one the
Constittition clearly forbids. The state that begins by restricting access to sexually-
oriented expression maj^ end bj^ restricting access to all expression that offends
those in power.
No less than government attempts to control information aljoiit its own be-

havior or to stifle political dissent directlj'^ as "incitement," obscenity statutes
strike at the heart of due process and free speech. They attack the foundations of
our constitutional democracj'.

III. OFFENSES AGAINST GOVERNMENT PROCESSES

Under the guise of protecting the integrity and neutrality of government opera-
tions, both S. 1400 and S. 1 would permit governmental interference with First
Fifth, and Sixth Amendment rights. There is a genuine need to protect judicial
and administrative proceedings from corruption and intimidation. But thl< need
must not be used to invade constitutional rights where the behavior curbed h;i-, at
most, slight chance of deleterious effect. Public demonstrations directed primarily
at pul^lic opinion must not be suppressed on the theorj- that they interfere with the
sanctity of the judicial process. Vigorous advocacy must not be .-.tifled under the
label of criminal contempt.

A. Obstruciing a Government Function

Section 1302 of S. 1400 and section 2-6B1 of S. 1 make physical interference
with federal government functions a felony. Both statutes are another potential
weapon in the government's arsenal of criminal pro\'isions which could be misused
against lawful and peaceful demonstrations. A'irtually every mass demonstration
would, at one moment or another, fall within their prohibition. Yet such dr-mon-
strations can be an important contribution to the public debate on a wide \ ariety
of topics.

Under the unfettered terms of these statutes, it would be up to the prosecutor
to determine whether a large demonstration on federal grounds or near federal
buildings was or was not "phj-sically interfering" with some government fimction.
Even an influx of cars carrying demonstrators to the chosen site might constitute
the proscribed felony. Since mass arrests on the basis of group behavior are
constitutionally forbidden by the particularity requirements of the Foiu-th
Amendment, the statutes would lend themselves to selective abuse by law enforce-
ment officials who object to life-stvles different from their own. See e.g., Coates v.

Cit%j of Cincinnati, 402 U.S. 611, 616 (1971).
S. 1400 contains a companion provision, section loOl, prohibiting obstruction

of a government ftuiction by "defrauding the government in any manner." This
provision could seriousl}- curtail freedom of the press. See Part I.A.S of tliis

Testimony, supra.

B. Demonstrating to Influence a Judicial Proceeding

Section 1328 of S. 1400 and section 2-6C4 of S. 1 follow present statutory law
in forbidding jnckets and other similar demonstrations with intent to influence a

judicial proceeding if done within 200 feet of a courthouse. S. 1 includes the
residences of judges, jurors, and witnesses within the i)rohibition. Although the
ACLU generally endorses such statutes as necessary to protect dtie process rights,

we believe the statute should be written so as not to apjjly to demonstrators who
have no possibility of influencing or intimidating the court, and whose primary
intent is to express opinions of the judicial process which are protected by the
First Amendnu.iit.



7961

C. Criminal ConUnnpl

Sortion 1331 of S 1400 and section 2-6CG of S. 1 basically continue pres^ent

law reaardins criminal contempt. S. 1400 permits a sentence of up t^o six months;

SI fees sentencing to Judicial discretion. S. 1400 furtiier specifies that a crimma

contempt proceeding dies not bar subsequent prosecution for another federa

offens^bLed on the tame conduct. S. I's silence on this question would accomplish

the same result under present hw. Neither statute provides for trial by jurj .W \CLU believes that there is serious question whether the double jeopardy

clau-e of the Fifth Amendment permits more than one prosecution ba.sed on the

sa^ie conduct. Such a bifurcation invites prosecutorial harassnient. See Comment

in the Broi'i Commission Working Paper., vol. I at 602. Because the criminal

contempt poweris unusually subject to judicial abuse, may evade impartial udi-

cial rev ew and has been too often invoked against politically controversial de-

fendants aAd their counsel, we endorse the recommendation m the original Brown

Cmuniission studv draft that penalties be sharply curtailed to no more than five

days imprisonment and a $500 fine. We also believe that a criminal contempt trial

must b^.' held before a neutral judge—not the one in whose court the alleged con-

5mpt occurred. See Working Papers, vol. I at 603. If longer penalties are^to be

imposed thpre can be no substitute for the intervention of a jury between the

co^'irt and the accused. Indeed, Supreme Court decisions require a jury trial m
criminal contempt cases where a ^.entence longer than six months is imposed^

Cheify. Schnackcnberg, 384 U.S. 373 (1966) ; B/oom v. Illinois, o91 U.S 194, 208

(1968) (jury trial must be granted in contempt cases where serious punishment
.

.
.

''
ThiSimfnafcontempt section of S. 1400 punishes one^who "misbehaves in the

presence of the court or so near thereto as to obstruct the administration ot jus-

tice" The counterpart section of S. 1 prohibits "misconduct in tne same cir-

cumstances. Neither statute offers any further guide to judicial discretion. But

the Supreme Court has held that before the "drastic procedures of the summary

contempt power mav be invoked," it must be clearly shown that the court has

actually been obstructed in "the performance of a judicial duty." In re McConndl,

^^T'«iricr S^'uoolnd S.^l! there is a significant danger that vigorous representation

or self-representation may be held subject to summary punistiment, thereby chiU-

inp the Sixth Amendment right to effective assistance of counsel. See Powell v.

Afabaraa, 287 U.S. 45 (1932); McConnell, supra. The vagneuess of the term

"misijehkvior" or "misconduct" violates due process rights by leaving the tiier ot

fact "free to decide, without any legally Axed standards, what is prohibited and

what is not in each particular case." Giaccw v. Penusylrania 382 U.S 399 ^^-"-^

(1966). See Smith vl Gogueu, 42 U.S.L.W. 4393 4397 (U.S March 2o 1974). The

potential overbreadth of the term may invade First Amendment rights to present

relevant public issues fur discussion or decision, no mattei- how distasteful to the

individual judge. Cf. Key ishianx. Board oj Regents, iho U.S. oby (1960-

D. Refusing to Testify

Section 1333 of S. 1400 would increase the maximum penalty for unprivileged

refusal to testifv before Congress or in court from oue to three years imprisonment.

It would also permit a fine of up to $25,000. Sections 3-10D1-5 of SI provide for

comi^elled testimony on a grant of immunity from use oi the testimony or its

fruits in "any criminal case." Although no penalty is set by the sections, failure to

testify following immunity presumably would be punishable at judicial discretion

under the criminal contempt provisions of S. 1.

S 1400 makes proof of the legal privilege not to answer a question an affirmative

defense, thus placing on the accused the burden of proof by a preponderance of

the evidence. Where the privilege claimed is the Fifth Amendment one against

self-incrimination, the attempt to supply such proof may itself invade the privilege.

Requiring the defendant to negate one of the elements required for conviction

mav also violate the rule that the prosecution must prove beyond a reasonable

doubt every fact necessary to constitute the crime charged 7n re Wmship o\)7

U S 358 (1970). Congres.sional and police abuses of the Fifth Amendment have

too 'long and dark a history already. The ACLU opposes any such statutory

cramping of the Fifth Amendment's reach.

Similarly, raising of the maximum penalty can only increase the pressure to

testifv on witnesses whose claim to the privilege is marginal or uncertain, or who

do nJt have the benefit of counsel to advise them See, e^g Yelhnv United Stai.^^

374 U.S. 109, 123 (1903); Sinclair v. United States, 279 U.S. 26o, 299 i^UZJ),
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holding that in a. congressii^nal hearing the witness who refuses to answer takes;

the risk of violating a statute ])enalizing unprivileged refusals to testify even if

his belief in his right to the privilege, although wrong as a matter of law, was in

good faith. The three-year sentence permitted ])y S. 1400 chills the exercise of

protected rights, and promotes disrespect for the law as a mere guessing game
between witnesses, counsel, and courts.

The immunity scheme of S. 1 is substantially the same as that of immunity
statutes the ACLU has long opposed. Immunity is no substitute for the constitu-

tional privilege not to incriminate oneself. A witness forced to testify by a grant
of inununity may, under S. 1 and current Supreme Court ruling-, be prosecuted
for the conduct he testifies about if the evidence used against him is neither his

testimony nor information obtained by use of that testimony. See KasHgar v.

United States, 406 U.S. 441 (1972); ZicarcUi v. New Jersey State Investigation

Commission, 406 U.S. 472 (1972). Despite federal guarantees, it is highly difficult

if not impossible to be certain that tainted evidence has not been put to some
prohibited use somewhere within the prosecutorial machinery. Kastigar, supra,

406 U..S. at 469 (Marshall, J., dissenting). Moreover, it is not legally clear whether
Congress can protect a witness against state prosecution. Such a decision may be
within the state's authority to make.
Nor can a grant of immunity compensate for the damage done to a witness'

privacy, especially where he is required to testify about his associations with
others or to reveal his political or other opinions. Nothing in the immunity
statute protects a witness from losing his job because his employer dislikes his

notoriety. Compelling testimony invites trial by i^ublicity without any of the safe-

guards required by the Constitution for criminal trial and conviction.

E. Ohstnicting a Proceeding by Disorderly Conduct

Section 1335 of S. 1400 and section 2-6C2 (a) (4) of S. 1 forbid obstruction of an
official proceeding by noise, violent or tumultuous behavior or disturbance. The
S. 1400 provision adds "or otherwise."

Like the criminal contempt and disorderly conduct statutes already discussed,

see Parts III.C and II. A. .5, supra, the provisions could be applied di^criminatorily

and unconstitutionally because of their vagueness and overbreadth. Noi'^e or

violent behavior which directly and intentionally interferes with courtroom
proceedings is clearly punishable. But under these statutes, a judge could punish
a witness or spectator who wept or laughed in the courtroom or even within
earshot. Under S. 1400, a defense attorney who attempted to introduce a line of

questioning opposed by judge or prosecutor might be found guilty of "obstructing"
proceedings. Even an obstinate refusal to plea-bargain could fit within the very
vague words of S. 1400. More likely, pohtically unpopular defendants whose de-

meanor or insistence on self-representation annoyed court or prosecutor could be
punished for exercising their constitutional rights.

vS. 1400 makes the offense a misdemeanor punishable by one j^ear in prison. S.l

makes it a felony, although the prison term is the same. Categorizing sucli mis-

conduct as a felony, with all the stigma the term carries, is much too harsh for

behavior which may be only minimally culpable. Although S.l requires "inten-

tional" misconduct, as opposed to mere "knowing" misbehavior in vS. 1400, few
juries are likely to appreciate the differences between "intentionally," defined in

S.l, section 1-2A1 as having "a conscious objective to engage in the conduct or

cause the result," and "knowinglj-," being "aware that conduct will prubal^ly

cause the result."

F. Demonstrating Near a Temporary Residence of the President

S. 1400 amends ',] U.S.C. to add section 209, authorizing the Secretary of the
Treasurjr to designate "any building or grounds" as temporary residence of the
President or temporary Presidential offices, and forbidding persons to enter or

remain there or in any "posted . . . or . . . restricted area" the President may
visit. The required intent is "to impede or disrupt the orderly conduct of Govern-
ment business. . .

."

The statute effectively gives government officials the power to isolate the

President from (>ntirely lawful demonstrations which he or they dislilce. The per-

son of the President must of couise be protected from physical danger. But nothing
in the Constitution permits the Secretary of the Treasury or anyone else to protect

liim from the dangxT of opposing ideas and their vigorous expression. Under the

terms of this statute, persons peacefully exi^rosing their political opinions as pro-

tected by the First Amendment or engaging in the right to assemble and petition

for redress of grievances may be removed to a "safe" distance beyond th(> reach

of television cameras or the sight of official \-isitors from other nations.
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G. Disclosure of Confidential Information

Section 2-6F1 of S. 1 makes it a felony for a ]:»ublic servant to disclose an}^

information he has acquired in connection with "regvilation, study, or investiga-

tion of an iiidustry." It requires that he be acting "in violation of his obligation
under a statute fir rule, regulation, or order issued under such statute. . .

." No
statute is sjiecified. Vet the guarantee of due process requires that criminal laws
be clear and definite. Under no circumstances should anyone be criminally j^un-

ished for violating a "rule, regulation, or order" which is not part of the federal

criminal statutes, and which can be promulgated or withdra\\7i l)}^ administrative
procedures.

In addition, this section may prevent public officials from puV)licly discussing
information thej^ gain in the course of their employment—information of such
vital public interest as oil reserves or food production. Such a restriction interferes

significantly with freedom of the press and the public right to know the facts about
industries which affect the public interest in anjr way. The statute would encourage
ccjUusion between regulators and regulatees by cloaking their activities from public
scrutiny and cnuld drive responsible public servants out of government work.

IV. DEFENSES

A. Insanity

Section .")02 of S. 1400 effectively abolishes the insanity defense as it has l)cen

developed over the years by courts and commentators. The section pro\ides that
"mental disease or defect" is a defense only where as a result of it the defendant
"lacked the state of mind required as an element of the offense charged." Since
any defendant found to lack the requisite culpal)ility must be acquitted under
accepted principles of criminal law, the section classes the insane with all other
defendants in assessing criminal responsibility. Given the present stnte of the
criminal law, the insanity defense is necessary to prevent this result. As the former
director of the Brown Commission hai^ written;

To fail to accord such a defense is to ignore the relevance to guilt of mor;il
responsibility and po\\'er of choice. It is to use the gravest sanctions of the
system of deference we call the criminal law against people who are ob\iously
imdeterrable. It is to steer unequivocally sick people to jail rather than
mental hospitals. vSchwartz, "The Proposed Federal Criminal Code," 13
Crim.L.Rep. 3265, 3269 (1973).

B.v contrast S. 1, section 1-3C2, follows the lead of most of the federal Circuit
Courts of Appeals in establishing mental disease or defect as a defense where as
a result of it the accused "lacks substantial capacity to appreciate the character
of his conduct or to control his conduct." See, e.g. United States v. Currens, 290
F.2d 7ol (3d Cir. 1961) ; Wade v. United States, 426 F.2d 64 (9th Cir. 1970). The
formula, slightlv revised, is that of the Model Penal Code § 4.01 (Proposed
Official Draft 1962). S. 1, like the Model Penal Code, excludes a defense based
on "an a))normality manifested only by repeated criminal or otherwise antisocial
conduct."
The ACLU believes that the criminal law must separate the sick from the

guilty. "Even one day in prison would be a cruel and unusual pimishment for the
'crime' of having a common cold." Robinson v. California, 370 U.S. 660, 667
(1962). The question is one of basic justice. See United States, v Eichberg, 439
F.2d 620 (D.C. Cir 1971), explaining the jury's role in determining criminal
responsibility where the insanity defense has been raised:

. . it measures the extent to which the defendant's mental and emotional
processes and l)ehavior controls were impaired at the time of the unlawful
act. . . . The second [jury] function is to evaluate that impairment in light

of community standards of blameworthiness, to determine whether the
defendant's impairment makes it unjust to hold him responsible. Id. at
624-25.

The practical danger in merging the insanity test into the question of culpability
is that criminal conduct is often viewed by juries as evidence of criminal intent.
The focus is shifted from the defendant's culpability, where it belongs, on to
"treatment criteria . . . as to [the defendant's] most appropriate disposition."
Brown Commission Working Papers, vol. I at 248. But the constitutional protec-
tion against cruel and unusual punishment and the constitutional promise of due
process prev'ent the criminal justice system from "disposing" of anyone unless he
is found guilty beyond a reasonable doubt of a criminal offensfe.
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The exclusion from S. I's insanity defense of abnormalities manifested only by
repeated criminal or antisocial behavior is unjustified. There is no intrinsic reason
why repeated offenses may not stem from incapacity to refrain from criminal
behavior as opposed to moral blameworthiness. Indeed, compulsive disorders like

Ideptomania are quite likely to be evidenced only bv conduct society disapprove-;.
See United Stales v. Sniilh, 404 F. 2d 720, 727 n. 8 CGth Cir. 1968). The question
is one of fact, and should be answered by the jury on the basis of individual
factors.

Both S. 1400 and S. 1 estaljlish elaborate procedures for use of the insanity
defense and for commitment to mental institutions of those acquitted by reason
of insanity. Under S. 1400, 18 U.S.C. § 4221 would require pretrail notice of an
in.sanity defense at the time the plea is entered. If notice is not given, the evidence
is not admissible at trial. The court is authorized to order pretrial examination of

the defendant by court-designated psychiatrists. The court may commit the
defendant to a mental hospital for as long as 60 days for purposes of the examina-
tion. Section 3-llCo of S. 1, although not requiring advance notice of the Insanity
defense, requires—rather than merely authorizes—the court to order that a
defendant whose sanity is an issue in the case be examined by a panel of court-
designated psychiatrists. If the defendant objects, the court is required to prohibit
use of the insanity defense.

These punitive provisions ignore the constitutional requirements of due j^rocess

of law. They treat the accused who raises the issue of insanity as if he had already
been adjudged a criminal. Requiring pretrial notice of the insanity defense
invades the adversary process and the Fifth Amendment privilege against self-

incrimination. A defendant v.iio pleads not guilty by reason of insanity may
discover at trial that the government's case against him is too weak to stand alone
or that another defense may better serve his interests. But by then it is too late.

Making involuntar}^ commitment the price of raising the insanitj^ defense uncon-
stitutionally burdens the right to defend oneself against criminal charges. Re-
quiring that a defendant be examined by doctors of the court's choice is permissible
only where he is plainly given the right and the opportunity to be examined and
present testimon,v by doctors of his own choice as well. If his chosen psychiatrists
are imqualified, the prosecution can so inform the jurv.

Sections 18 U.S.C. §4222 of S. 1400 and 3-11C8 of S. 1 estaVjlish procedures
for civil commitment of those acquitted by reason of insanit}'. Both sections pro):)-

erly require a due process hearing before final con)mitment. In the protections that
they accord, they are in general a significant improvement in procedural justice.

But lioth sections also permit as a matter of course involuntary detention pending
psychiatric examination and final disposition. The ACLU believes that involun-
tary commitment should be authorized only in cases where there is clear evi-

dence of its necessity tf) protect the public from a potentially dangerous person
and that the court should be required to so find, on the record and with reasons
stated, before involuntary^ commitment is authorized for any period of time.

B. Intoxication

Sections 503 of S. 1400 and 1-3C1 of S. 1 limit the intoxication defense to
those instances where it negates an element of the offense. S. 1400 further re-

quires that the element it negates be the state of mind necessary and that the
state of mind necessary be either intent or knowledge. Where the required state
of mind is mere recklessness or negligence, intoxication is not a defense unless
"not self-induced."
The ACLU believes that intoxication in some instances is itself the product

of a jihysical and/or mental disease or defect for which the defendant cannot be
blamed. Chronic alcoholism has been widelv recognized as a disease. See Potvcll

V. Texas, 392 U.S. r>14 (1968); Stale v. Pike, 49 N.II. 399 (1869). Where chronic
iilcoholism or drug addiction produces intoxication, it should be a defense to
criminal resDonsibility on the same grounds as mental disease or defect under
the Model Penal Code formulation requiring acquittal of defi'ndants who lacked
substantial capacity to ai)preciate the wrongfulness of their conduct or to conform
to the law.

C. Entrapmenl

The present state of entrapment law is a disgrace to our system of justice.

The most egregious police misconduct will not bar prosecution of an offender who
might never have engaged in criminal conduct if the police had not inveigled
him into it. The Supreme Court has recentl}^ reiterated its past approval of a
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"predisposition" test under which the prosecution may refute eutrapnienl: ])y
detaihng the accused's past misconduct or criminal activity^thereb}" violating
the principle that an accused should be tried solelj^ on the offense charged and not
required to justify his entire life. See United Slates v. Russell, 411 U.S. 423 (1973)

;

Working Papers, vol. I at 319-20.
To its credit, the Brown Commission attempted to remove the predisposition

question from the law and to establish an objective test of entrapment. Sec § 702
of its Final Report. S. 1400, and to a lesser extent S. 1, weaken the prohibition
against entrapment and thus encourage police misconduct and corruption.

Under S. 1400, section 531, entrapment is a defense only where "the defendant
A\ as not predisposed to commit the offense charged and did so solely as a result of
acti\'e inducement by a law enforcement officer .... [;M]ere solicitation whicti
^\ould not induce an ordinary law-abiding person to commit an offense, does not in
itself constitute unlawful entrapment." tS. 1, section l-oB2, defines prohibited
entraprnxcnt as "methods of . . . encouragement" which "create a substantial
risk that the conduct Avould be committed by persons other than those who are
ready to commit it." S. 1 declares the risk "less substantial" Avhere the defendant
is known to have previously engaged in similar misconduct.

Neither statute requires probable cause to believe that the .suspect is a likely
potential offender. Yet, as the Brov.n Commission Workijig Papers note, vol. I at
319, inducement of criminal conduct violates privac}^ in much the same wa}- as
unfoimded searches prohibited by the Fourth Amendment. Such inducement
makes "inroads upon the freedom of the will." Id. A government policy sanctioning,
unlimited i^olice intrusion into the decision making processes of individuals or
groups for the purposes of ferreting out unsusj^ected crime can easil.y metamorphose
into a justification for relentless pursuit of those considered "predisposed" by
political opinions or associations to commit crimes. The " Governm.ent cannot be
permitted to instigate the commission of a criminal offense in order to prosecute
someone for committing it. Sherman v. United States, 356 U.S. 369, 372 (1958)."
RusseU, supra, 411 U.S. 423, at 439 (dissenting opinion).

It is no doubt necessary on occasion for law enforcement officials to use disguise
and deception to procure evidence of serious criminal misbehavior. But such
conduct should be strictly limited. Instead, S. 1400 contemplates its expansion,
by restricting the entrapment defense to offenses committed "solely as a re.-ailt of
active inducement. . . ." Under S. 1400 proof of entrapment would be virtually
impossible. Overzealous police officers and their informers v^ould be free to solicit

intemperate criticism of our SA'stem of government and then prosecute it as
revolutionary incitement or to organize a group dedicated to ovez-thro\\"ing the
government or purchasing marijuana and then charge its memberrs v\ith con-
spiracy. The possibilities are endless. Under such circumstances, the First Amend-
ment rights of free speech and association would be not only chilled but frozen.

In United States v. Russell, supra, the Supreme Court, while approving present
entrapment law, plainly left the way open to Congressional reform. 36 L. Ed. 2d at
374 & n. 9. Congress should take the opportunitj' to curb official lawlessness.

D, Public Duty

Sections 521 and 532 of S. 1400—and to some extent sections 1-3C3 and 1-3C6
of S. 1—would insulate public officials and those acting at their direction fi'om the
prohil)itions (jf the criminal law. The statutes would elfcctivel}'^ divorce personal
responsibility from official action, thereby setting a lower standard of conduct for
every Federal employee from the President on down the scale. Such statutes are
more than a flagrant invitation to official lawlessness. They are a signal to every
citizen that the government is not really interested in evenhanded justice. They
invite every citizen to foUow the government's example and "get away with"
whatever he can. As Justice Brandeis warned nearly half a centurj^ ago:

Decency, securitj', and lil:)erty alike demand that government officials

shall be subjected to the same rules of conduct that are commands to the
citizen. In a government of laws, existence of the government will be imperilled
if it fails to observe the law scrupulously. Our government is the potent, the
omnipresent teacher. For good or for ill, it teaches the whole people by its

example. Crime is contagious. If the government beconies a law-breaker, it

breeds contempt for law; it invites every man to become a law unto himself;
it invites anarchy. Olmstead v. United States, 277 U.S. 438, 485 (192S) (dis-

senting opinion)

.

The principles so eloquently stated bj^ Brandeis remain relevant today. In the
last year we have repeatedh^ heard high federal officials attempt to justify perjury,
wiretapping, and burglarj'—ofi'enses that would be felonies if committed by
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ordinary citizens—on the grounds that they ^vere doing their dutj- as pul)hc
servants. Under present law, which contains no provisions comparaV)le to the
proposed ones in S. 1400, United States District Judge Gerhard A. Gesell last

week refused to countenance any exception to the Constitution or criminal laws
for i)ul)lic officials on national security grounds:

The Government must comply with the strict constitutional and statutory
limitations on trespassory searches and arrests even when known foreign

agents are involved .... To hold otherwise, except under the most exigent
circimistances, would he to abandon the Fourth Amendn\ent to the whim of

the Executive in total disregard of the Amendment's history and jMirposc.

I'nited States v. Ehrlichman, et al, Crim. No. 74-110, Memorandum and
Order (D.D.C. May 24, 1974).

If Congress changes the law to permit such a justification, no innocent citizen

will be realh* secure from government lawlessness.

Section 521 makes it u defense to prosecution under any federal statute that the
defendant "reasonably believed" his conduct was "required or authorized by law
. . . to carry out his duty as a public servant, or as a person acting at the direction

of a i)ublic servant ..." Section 532 permits the defense that the defendant's
conduct "in fact conformed with an official statement of law, afterward deter-

mined to be invalid or erroneous . . . which is contained in ... an administrative
grant of permission t(j the defendant ... if the defendant acted in reasonable reli-

ance on such statement of the law and with a good faith belief that his conduct did
not constitute an offense."

Standards like "reasonable belief" and "reasonable reliance" in such circum-
stances offer virtually no guidance to law enforcement officials, judges, or juries.

The statutes do not even suggest that conduct plainly lawless if done without f)ffi-

cial justification should have to overcome any higher hurdle of reasonableness than
conduct which is ordinarily legal and within the scope of duty. They offer every
defendant the opportunity—eagerly accepted by many of the Watergate defend-
ants—to claim that he was merely a good soldier.

But public officials are not soldiers. The Brown Commission Working Papers
are simply wrong Avhen they equate the soldier's duty to obey commands with
the i^ublic official's duty to carry out his superior's orders. Id. at 263. The i)ublic

official's highest duty is to the public. He cannot escape the law's commands l)y

reference to administrative permission to ignore them. See Westbrook \. I'nited

States, 13 F. 2d 280 (7th Cir. 1926). Cf. Screws v. United States, 325 U.S. 91, 129

(1945) (Rutledge, J., concurring). One fundamental lesson of Watergate is that
we must encourage public officials to exercise independent judgment when faced
"With a supervisor's order which raises doubts in their minds.

It should be noted that Section 532 includes a perfectly legitimate defense for

ordinary citizens—one that should not be confused with its grant of criminal
immimity to ])ublic officials. The statute properly grants a defense to those who
ft)llow the lavv as laid down in statutes. Supreme Court decisions, other coiu't or

administrative decisions to which they are parties, official agency interpretations,

or e\'en administrative grants of permission to them as individuals—only to dis-

cover later that the authority they followed 'was wrong. The ACLU bclie\es that
such a defense—for private citizens—is an important shield for the innocent.
Indeed, we suggest that this provision and its counterpart in S. 1, section l-oC6(b),
should ])ermit individuals to rely on lower court and administrative decisions to

which they are not a party, at least where there are no conflicting decisions in

the same jvu-isdiction or at the same judicial or administrative level. Such a
further i^rotection accords with general principles of legal precedent and stare

decisis.

Section 1-3C6 of S. 1, covering ignorance or mistake of law, is virtually identical

with section 532 of S. 1400 and subject to the same criticisms concerning the
dangers of official lawlessness. But S. I's section 1-3C3, on execution of public
duty as a defense, is significantly more limited than S. 1400. ITnder its provisions,

the defense is not available if public servants and their agents act "in reckless

disregard of the risk that the conduct was not required or authorized by law."
Nonetheless, the ACLl' believes that even this narrower justification for official

misbehavior is not warranted.
Especially in light of current events. Congress should take a firm stand against

limiting official responsibilit.v for criminal acts. Public respect for public officials

is already frighteningly low. Undermining it further may well destroy the bedrock
of confidence on which democratic self-government rests.
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E. Use of Force Against Criminals

Section 521 of S. 1400 grants further license to private and official misconduct
and contains an invitation to private and official violence;

First, it creates a defense based on reasonable belief that otherwise criminal
conduct was required, or even merely authorized, in making a citizen's arrest or
(preventing the escape of one who has committed a felony. Although private
l)ersons have a role to play in law enforcement, it is arguable whether that role
stiould include the use of force against any and all felons—some of whom are
guilty of wholly non-violent crimes like tax evasion and bribery. Even non-
violent criminal conduct directed against a felon is something the law should be
slow to countenance. Under S. 1400, a private defendant could even argue that
his burglary tir wiretap was committed merelj' to seek out evidence of another's
criminality in order to "make an arrest or prevent an escape" from justice. The
possibilities—and dangers—and almost unlimited.

Moreover, the wording of section 521 makes the defense available only where
the person arrested or prevented from escaping was in fact a felon. Any citizen
attempting through legitimate means to help enforce the law would thus act at
his peril, even where he had ample probable cause for arrest or apprehension of
another. Under such an unpredictable law, everj^nie's rights suffer. Section 1-3C4
(d) of S.l, which permits the use of force to prevent an "in fact" offense, is subject
to similar confusions and objections.

Secondly, section 521 permits the use of deadly force by custodial officers

where such force is "reasonably believed . . . necessarj^" to prevent the escape of
a prisoner "charged with or convicted of a crime." The ci'ime charged could be
pett}- theft, disorderly conduct, or obscenity, and the prisoner may be innocent
of any wrongdoing—yet deadly force would still be authorized. The risk of injury
or death to innocent bystanders is not even mentioned as a restraint. Such a
provision has no place in modern law. It can only provoke unjustified killing.

F. Use of Force to Protect Persons or Property

Both S. 1400 and S. 1, in different ways, sanction the use of force in situations
v.hich invite needless violence or brutality.

Under S. 1400, section 522, the victim who gives "provocation" apparentlj^
loses his right of self-defense altogether, regardless of what the provocation is, how
slight it is, CT how murderous the other person's response. Although the Brown
Commission Final Report forbids the use of deadly force where a safe avenue of
retreat is available, see § 607(b)(2), under S. 1400 the pos.sibilitj^ of retreat, even
with "complete safety to himself and others," is merely one factor to be considered
in determining whether a defendant's use of deadly force was reasonably believed
necessary to ])rotect himself or another from the risk of death or serious injury.
See Brown v. United States, 256 U.S. 335, 343 (1921). Such provisions are danger-
ously confusing. Bj^ granting the right to use extreme violence in some circum-
stances and denj'ing it in others seemingh' quite similar, they make the law
quixotic and un}jredictabie. By denying the foolish or thoughtless provocateur
the right of self-defense and granting the right to kill to those who might be able
to run awav, thev encourage violence. See Laney v. United States, 294 F. 412
(D.C. Cir. 1923) ; Stale v. Abbott, 36 N.J. 63, 174 A. 2d 881 (1961).

Section 523 of S. 1400 similarly encourages the use of force in defense of property.
The section permits the use of all force short of deadly force to eject a trespasser or
prevent taking of or damage to property, no matter how trivial. It does not even
suggest that the property* owner ask the trespasser to leave, issue a warning, or
use other non-violent means before resorting to force.

By contrast, section 1-3C4 of S. 1 permits "proportionate force" where the de-
fendant's conduct "is reasonable and is believed in good faith to be necessary to
defend himself against immediate and unreasonable use of force by another per-
son." This formulation properly subjects the use of force by both an objective
("reasonable") and a subjective ("good faith") test, instead of merging the two.
The idea of "proportionate force" limited to situations of "immediate" danger maj^
help restrict self-defense to the bare minimum of force. Section 1-3C4 similarly
limits the defense of property to the use of proportionate force. Like S. 140(j,

however, it contains no requirement that non-violent means of persuasion be
tried first.
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G. Use of Force Against Supervised Persons

Section 3-lC4(e) of -S. 1 pormits the use of "proportionate force" when reason-

able and believed "necessary" by parents or teachers against minor ehildri'ii, by
persons caring for incompetents, by doctors (presumably against patients l)ut

the statute does not so specify), by persons in charge of a vehicle or an assembled
group, by persons attempting to prevent another's suicide, and V)y "similar per-

sons." Such a provision can only encourage tendencies tov, ard violence in a class of

persons—those caring for others—who should on the contrary be especially wary of

using force against their often helpless charges.

The statute ignores the fact that children, incompetents, patients, and even
suicides have the same rights as the rest of us to be free from physical coercion

by others. Its vague terminologj- invites abuse. The concept of "proportionatf

force," which makes some sense as applied to self-defense and even defen.se of

property, makes no sense at all in these circumstances. Is it "proportionate force"

for a parent to strike a young child in retaliation, and therefore excusable even
if the child is severely injured? May "incompetents"-—a term which is less than
clear, since many of the mentally ill are not legally incompetent—be physically

punished for refusal to obey minor institutional rules? ^\here a person inflicting

violence on another has a genuine intention to protect lives or safety, such as the

13erson who tries to prevent suicide or keep order in a moving car, he presumably
cannot be punished under the criminal law in any case, since he entirely lacks

culpable intent.

The apparent purpose of the statute is to allow corporal punishment or coercion

"for another's good" bj- parents and others in authority ur control over another,

when the situation does not clearly negate culpability. But even traditional

corporal punishment of unruly students has been seriously questioned by educa-
tors, doctors, and lawyers. See 197i2 ACLU Testimony at 17-22. There seems no
good reason to extend it into new areas, especially not by means of a law w hich

sets no specific standards for its infliction. Except in the case of the person seeking

to prevent suicide, the statute does not even specifically recjuire imminent danger
of harm to anyone before "proportionate force" may be invoked. A law which
sanctions the indiscriminate use of force by the strong against the weak is a

barbaric reversal of the general purposes of the criminal law.

v. THE INCHOATE OFFENSES

The criminal law has wrestled long and hard with the problem of when the law
may intervene to prevent criminal conduct by imposing sanctions against activities

which lead up to the actual criminal event. The ACLU acknowledges the import-
ance of crime prevention and the logic of punishment which protects the innocent
public before rather than after completion of the criminal act. At the same time,

we believe that the so-called inchoate offenses—solicitation, attempt, and con-
spiracy—offer unparalleled opportunities for overzealoiis law enforcement which
invades constitutional guarantees of freedom of the press, free speech, free asso-

ciation with others, and due process of law.

The combination of inchoate with substantive offenses can lead to such
absurdities as the prosecution of outspoken pul)lic critics of the government for

conspiracy to incite draft resistance. See United States v. Spock, 410 F.2d 10.')

(1st Cir. 1909). In such cases the conduct alleged to constitute a criminal offen.sc

is doubly removed from any act in itself criminal, the links connecting them may
consist entirely of constitutionally protected speech and association, and there is

seldom any possible proof that another's act originated in the speech ov assembly
prosecuted rather than springing from individual choice. Such prosecutions, with
their unmistakeable overtones of political repression and enforced uiianiniity of

l)ul)lic opinion, move far away from the general purjKises of the criminal law and
the theories under which inchoate offenses have been held punishable. Sec Grune-
wald V. United States, 353 U.S. 391, 402 (1957): "For every conspiracy is by its

very nature secret; a case can hardly be supposed where men concert together for

crime and advertise their purpose to the world."
Society unquestionalily has a stake in punishing or deterring those who seek to

undermine it by criminal activity. But it has at least as great a stake in clearly

marking the limits of the criminal sanction. Laws which make political dissent

evidence of criminality have no place in (»ur system of constitutional self-govern-

ment. The government which extends criminal punishment to responsible oppo-
sition attacks it own foundations. The government which sweeps within the label

of criminality those who only may pcrhpas belong there, who ma}- have lacked firm

purpose, or drifted temporarily close to the margin of legalitj', makes more outlaws
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than it needs. See Working Papers at 3G2-63. It may even induce criminal be-
havior. Cf. Wootton, Crime and the Criminal Law 14 (]9()3): "one conviction, and
still more one period of imprisonment, is a great impediment to a subsequent
honest and respectable living; and . . . the experience of conviction, and still

inore of imprisonment, is itself only too likely to be criminogenic." Until we
learn far more than we now know about deterrence of crime and rehabilitation of
offenders, we have an obligation to society, as well as to the prospective victims
and defendants, not to make too many criminals.

A. Criminal Attempt

Section 1001 of S. 1400 and section 1-2A4 of S. 1 would give the federal gov-
ernment, for the first time, an across-the-board attempt statute applicable to all

other offenses. Such a statute may have the virtue of uniformitj-, but it directs

Congressional attention away from the salutary effort to determine, in respect
to particular crimes, whether an attempt statute is wise or necessary. Do we really

want to punish unsuccessful attempts in disorderly conduct, disseminate obscene
books, or disclose classified information? Are such prosecutions an intelligent use
of limited resources for combating serious crime? ^loreover, the ACLU believes
that punishing attempts to incite unlawful conduct seriously increases the danger
of governmental prosecution for advocacy plainlj^ protected by the First Amend-
ment.

S. 1400 and S. 1 require both culpable intent with regard to the major offense and
intentional engagement in conduct which furthers it. In S. 1400 the defendant's
conduct must be such that it "in fact, corroborates his intent to complete the
commission of the offense." In S. 1 the conduct must constitute "a substantial step
toward commission of such crime." Although the S. 1 formula is more limited in its

impact on vigorous political speech, either statute would chill protest activities

from their very beginning. Under S. 1400, a mere declaration of intent to incite a
crovv'd to anger against the government could constitute an attempted incitement
of violent revolution. Under S. 1 making arrangements for a public assemblj^ at
"which inflammatcry speeches were to be made would presumably be enough for
conviction. Under either statute news reporters gathering information tor reports
on issues of vital jrablic interest might be subject to j^rosccution for attempts to
obtain classified information if their research annoyed someone in authority.
Reporters Avho imjjortimed the President, Secretary of State, or other government
officials for facts v\ hich the public has a right to know might find themselves facing
prosecution on similar grounds.

These examples are not farfetched. Courts have not found it easy to define the
meaning of "attempt" in the criminal law. Some well-known attempts to limit its

scope, e.g., The King v. Barker, 1924 N.Z.L.R. 865 (New Zealand 1924), have not
found favor in American jurisdictions. Even Justice Holmes, as Chief Justice of the
Supreme Judicial Court of Massachusetts, had his difficulties. Sec Commonwealth
V. Peaslee, 111 Mass. 267, 272, 59 N.E. 55, 56 (1901):

. . . preparation is not an attempt. But some preparations may amount to an
attempt. It is a question of degree. If the preparation comes very near to the
accomplishment of the act, the intent to complete it renders the crime so
probable thai the act will be a misdemeanor, although there is stiU . . . need
of a further exertion of the -will to complete the crime.

See also, Hyde v. United States, 225 U.S. 347, 387 (1912) (Holm.es, J. dissenting):
"There must be a dangerous proximity to success." Neither S. 1400 nor S. 1

incorporates Holmes' salutary restriction on the reach of attempt doctrine. They
leave wide open the possibility that, as the Brown Commission Working Papers
put it, vol. I at 357: "' Thinking out loud' coupled with some equivocal act [may]
constitute a sufficient basis for conviction."
Both S. 1400, section 1004(c) and S.l, section 1-2A4 (d) permit a defense of

"vohmtary and complete renunication" of criminal conduct. The defendant must
abandon his criminal effort and, if this does not prevent the crime in itself, take
affirmative steps which do prevent it. A renunciation does not meet the "voluntary
and complete" standard if motivated even in part by belief that "a circumstance
exists which increases t^e probability of detection or apprehension . .

." or bj^ a
decision to postpone the criminal activity. Remembering that the offense involved
is merely an attempt, such a high standard for renunciation may be a trap for the
belatedly innocent who go along so long as criminal purposes are hazy but draw
back when faced with the actual necessity for criminal behavior if their end is to
be accomplished. One purpose of criminal sanctions is to deter people from making
the ultimate decision to violate the law. If the sanctions work, the case for punish-
ment is at best tenuous.

46-437—75 20
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B. Criminal Solicitation

Sections 1003 of 8. 1400 and 1-2A3 of S. 1 make it a crime to endeavor to per-
suade another to do something which is "in fact" a criminal offense. S. 1400 is

specifically limited to soliciting certain crimes, some of which are major oflFenses,

such as treason, espionage, murder, and aircraft hijacking, hut some of which are
not

—

e.g., refusing to testify and failing to be sworn. S. 1400 also requires "cir-
cumstances strongly corroborative" of the necessary intent. S. 1 contains neither
of these limitations, but does preclude conviction for attempt to solicit criminal
activity.

Under bf)th of these statutes, the solicitor need not know that the conduct he
endeavors to persuade another to undertake is criminal. He need only intend that
the conduct occur. Thus under S. 1 he could be convicted for encouraging some-
one else to engage in what he thinks is constitutionally protected protest activity,
and still be convicted for soliciting disorderly conduct. Under S. 1400, he could be
convicted for soliciting espionage if he "induced" or "entreated" the publication of
news reports about faulty rifles, flagging negotiations, or governmental chicanery
later found to be "information relating to the national defense" which he knew
could be used "to the prejudice of the safety or interest of the United States, or
to the advantage of a foreign power ..."

Since S. 1400 does not prohibit prosecutions for attempted solicitation, he
could even be charged with attempted solicitation of, for instance, refusal to
testify. What might constitute adequate "preparation to solicit" such a crime is

anyone's guess. The connection between the punished conduct and prospective
criminal activit}' in such cases is so remote as to defy national proof.

In suggesting a solicitation statute, the Brown Commission intended to provide
liunishment for those who instigate offenses and thereby are truly culpable.
Working Papers, vol. I at 368. But terms like "endeavor to persuade" cast a much
wider net. On their face they ensnare the speaker for nothing more than his
speech, when no other criminal act has occurred. By deleting the Brown Com-
mission's requirement of an overt oct in response to the solicitation, see Final
Report § 1003, both S. 1400 and 8. 1 could be used to punish adovcacy without
the slightest possibility of producing lawless action. But the First Amendment
plainly forbids this consequence. E.g., Brandenburg v. Ohio, 395 U.S. 444 (19(i9)»

C. Criminal Conspiracy

Neither S. 1400 nor S. 1 in its definition of criminal conspiracj' does anything
to limit the "elastic, sprawling and pervasive" nature of the offense. Krulewitch v.

United States, 336 17. S. 440, 445 (1949) (Jackson, J., concurring). As long ago as
1925, the federal judiciary expressed serious concern that conspiracy prosecutions
were ranging far beyond the legitimate purpose of conspiracy law-^to prevent
the establishment of continuing group schemes for cooperati\e law-breaking

—

and being used "arbitrarily and harshly." Annual Report of the Attorney General
for 1925 at 5-6. Some twenty-five years lat(>r Justice Jackson again warned that
"loose practice as to this offense constitutes a serious threat to fairness in our
administration of justice." Krulewitch, sripra, 336 U.S. at 446 (concurring opinion).
Twenty-five more years have passed, with conspirac}' prosecutions for political

dissent and mere advocacy drawing yet more criticism. Yet S. 1400 and S. 1 would
leave conspiracy law in much the same state of confusion and overbreadth, subject
to the same flagrant abuse, as it is now.
"The modern crime of conspiracy is so vague that it almost defies definition."

Krulewitch, supra, 336 U.S. at 446 (concurring opinion). Accoi'ding to S. 1400,
section 1002, conspiracy occurs when someone "agrees with one or more persons
to engage in or cause the performance of conduct which, in fact, constitutes an
offense or offenses, and he or one of such persons does or causes any act to effect

any objective of the agreement." Section 1-2A5 of S. 1 defines conspiracy as a
knowing agreement "to engage in or cause" conduct constituting a crime "in
fact." As in S. 1400, one of the co-conspirators must engage in or cau.se "the
performance of conduct to effect an objective ... of the relationship."

As with criminal solicitation, the conspirator need not know that the conduct
he agrees to engage in or cause is actually- a crime. lie c*an therefore be punished
merely for nn agreement, e\idenced only by speech ordinarily ])rotected by the
First Amendment, to engage in other speech ordinarily jirotected by the First

Amendment. The only consummation required is some act to effect an objective
of the agreement or relatit)nshiij. "Any act or omission, however otherwise
innocent, other than those acts surrounding the hatching of the plot itself, per-

formed by any member of the conspiracj^, while the conspiracy remains yet afoot.
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fulfills the requirement." Working Papers, vol. I at 393 & cases there cited. Attcnd-
;uice at a meeting ma\' be sufficient. See Yates v. United States, 3.")4 U.S. 298,
333-334 (1957). The objective effected need not itself be criminal under the terms
of either S. 1 or S. 1400. In short, one may be convicted of conspiracy on almost
no proof at all of serious criminal intent or l)eha\'ior seriously tending to accomp-
lish a crime. The divorce between criminal act and criminal intent is virtuallj-

complete. See Vnifed Slates v. Spock, 416 F. 2d Hi.') (1st Cir. 1969).

The substantive law of conspiracy is made even more dangerous by the proce-
dural anomalies that have grown up around it. Since the parties to a conspiracy
need not be aware of the participation of others or know each other's identity,

lilunierdhal v. United Slates, 332 U.S. .j39, 537-.i8 (1947), and since one cocon-
spirator may be convicted on the hearsay evidence of another, Krulewitch v.

United Slates, 336 U.S. 440, 443 (1949), a defendant m;iy be convicted of con-
.spiracy on the basis of collateral agreements or acts he knew nothing about,
engaged in by persons he had never heard of. The rule that independent evidence
of the conspiracy must be shown is vitiated if not lost at trial in the rule that the
conspiracy may be proved after the hearsay has Ijeen admitted. "In other words,
a conspiracy often is proved by evidence that is admissible only upon assumption
that conspiracy existed." Id. at 4.53 (concurring o]:)inion). Both S. 1400 and S. 1

ignore the limitation in Spock, supra, 416 F. 2cl at 173, requiring that culpable
intent be proved against each conspirator indi\'idually on the basis of his own
conduct.

Although the Sixth Amendment grants the right to trial in the district where
the crime was committed, a conspiracy i^rosecution may be brought anywhere
any conspirator did any act to effect an objective of the conspiracy. Thus in the
Spock case, supra, the government chose to try the case in Boston although several
of the acts charged in the indictment took place in New" York and Washington,
D.C. The procedural law of conspiracy' permits the government to engage in

forum-shopping for the place where a conviction is thought most likeh' to
be obtained.
The political misuses of conspiracy law have been amply demonstrated in the

last few years. The more ordinary abuses, against less publicized defendants,
were well-known as much as fifty years ago. One test of any re\'ision or reform of

the Federal Criminal Code is its willingness to grapple with and end the abuses of

this prosecutorial tool. Both S. 1400 and S. 1 totally abdicate Congressional
responsibility in this critical area of the law.

VI. WIRETAPPING AND ELECTRONIC SURVEILLANCE

The ACLU has long opposed wiretapping and electronic surveillance by any-
one—including the government—for anj' reason. The use of electronic devices to
invade the privacj^ of convei'sations in homes and offices, in telephone booths,
and nearly anywhere else is a flagrant violation of the Fourth Amendment ban on
dragnet searches and seizures, the Fifth Amendment privilege against self-

incrimination, and the constitutional right of privacy. The electronic ear does not
discriminate between conversations aVjout criminal activity and conversations
entirely within the protection of the First Amendment. It does not separate the
intimate discussions of friends from the clandestine y^lotting of criminals. It sweeps
up everything in its wav. As Justice Brandeis observed in Olmstead v. United
States, 277 U.S. 438, 475-76, 478 ( 1928) (dissenting opinion)

:

. . . The evil incident to invasion of the privacy of the teelphone is far

greater than that involved in tampering with the mails. Whenever a tele-

phone line is tapped, the pri\'ac3^ of the persons at both ends of the line is

invaded and all conversations Vjetwcen them upon any subject, and although
proper, confidential and privileged, may be overheard. Moreover, the tapping
of one man's telephone line involves the tapping ot the telephone of every
other person whom he may call or who may call him. As a means of espionage,
writs of assistance and general warrants are but pun}^ instruments of tj^ranny
and oppression when compared with wire-tapping.
. . . The makers of our Constitution undertook to secure conditions
favorable to the pursuit of happiness .... They conferred, as against the
Government, the right to be let alone—-the most comprehensive of rights
and the right most value Idv civilized men.

The threat to privacy from electronic surveillance was so great, so pervasive,
and so alien to the spirit of the Constitution, Brandeis wrote, that even intrusions
in the name of law enforcement must be banned. "Experience should teach us
to be most on our guard to protect liberty when the government's purposes are
beneficient. . . . The greatest dangers to liberty lurk in insidious encroachment
b}' men of zeal, well-meaning, but without undei'standing." Id. at 479.
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De>(pite studios indicating that, from the govcrnnK-nt's point of view, the
costs of electronic surveillance far outweigh its pur])firted benefits, Schwartz,
Hrporl on Costs and Benefits of Electronic Surveillance (ACLIJ 1973), both S. 1400
and S. 1 essentially re-enact the electronic surveillance provisions of Title III of

the Omnibus Crinu; Control and Safe; Streets Act, 18 U.S.C. §§ 2ol0-20. The
ACLLJ vigorously oj^posed Title III at the time it was under consideration by
Congress. We oppose its re-enactment now. l)es])ite its requirement that a neutral
magistrate issue a warrant based on "proljable cause" and on the failure of

ordinary investigative techniciues. Title III has greatly expanded the use of

electronic surveillance. The number of "interce]:)t applications" authorized has
risen from 174 in 1968 to 8(14 in 1973. State participation in the government's
wiretapping and electronic surveillance program has steadily increased. Report
of the Director of th(; Administrative Office of the United States Courts, printed
in Cong. Rec. S 7104-05 (May 0, 1974). Further, the typical federal wiretap in

1972 involved the interception of 1,023 conversaticms among 66 persons over an
average period of m<;re than three weeks. Sec Cong. Rec. S 7934 (April 30, 1973)
(remarks of Sen. McClellan). As Senator McClellan noted in inserting the 1973
report into the Congressional Record, only two applications for intercept orders
w^ore denied in 1973. In the overwhelming majority of cases, then, the neutral
magistrate has accepted the government's word that such surveillance was
necessary and would bo. carefully limited within statutory guidelines.

Yet there have been extraordinary abuses—abuses involving wholesale de-
ception of the courts by the Administration. Despite the requirement that only
the Attorney General or an Assistant Attorney General specially designated by
him could authorize federal applications for intercept orders, 18 U.S.C. § 2.516,

a requirement designed by this Congress to insure that c)nly a "publicly responsible
official" would set law' enforcement policj' in this sensitive area, "S. Rep. No.
1067, 90th Cong., 2d Sess., 96-97 (1968), a large number of such orders \\vr<-

routinel}^ approved by an executive assistant to the Attorney General and submitted
to the courts in the name of an Assistant Attorney General who had, in fact,

nothing to do with their authorization. As a result, the Supreme Court has novr

held that evidence gathered under those orders cannot be admitted in court.

See generally, United States v. Giordano, 42 U.S.L.W. 4642 (U.S. May 13, 1974).
Moreover, the Administration on its own interpreted the Congressional author-

ization to permit electronic surveillance of political dissidents without court order,

tnider the rubric of national security. It persisted in this practice until the Supreme
Court unanimously ruled that the Fourth Amendment forbids such warrantless
searches in "domestic security" cases. United Slates v. United States District

Court, 407 U.S. 297 (1972). As'the Court there noted.
National security cases, moreover, often reflect a convergence of First

and Fourth Amendment values not present in cases of "ordinary" crime.
Though the investigative duty of the exccuti\'e may be stronger in such
cases, so also is there gr(;ater jeopardy to constitutionally protected si)eech.
* * * Fourth Amendment protections become the more necessary when the
targets of official surveillance may be those suspected of unorthodoxy in their

political beliefs. The danger to political dissent is acute where the Govern-
ment attempts to act under so vague a concept as the power to protect
"domestic security." Id at 313-14.

The Court emphasized that
The price of lawful jjublic dissent must nfit be a dread of subjection to an
unchecked siu'veillance power. Nor must the fear of unauthorized official

eavesdropping deter vigorous citizen dissent and discu.ssion of Government
action in private conversation. For private dissent, no less than open public

discourse, is essential to our free society. Id. at 314.

In reaching its decision, the Court held that the existing legislation did not at-

tempt to confer surveillance ))owers on the President. Id. at 308. But S. 1400, 18

U.S.C. § 3126 wotild reverse this ruling by exee])ting the President from the statu-

tory restrictions. The ACLU believes that all Innguage reserving inherent Presi-

dential power should be eliminated, llowciver, if any such power at all is reserved

it inust be consistent with the holding in United States v. United States District

Court, supra, that the Fotirth Amendment controls where "there is no evidence of

any involvement, directly or indirectly, of a foreign power." 407 U.S. at 309. If it

is to (;xist at all, this concept needs to be carefully and narrowly defined in the

stattite. Such a dtilinition should, as a minimum, incorporate the guidelines offered

by the Justice l)e]jartment two years ago and confirmed bj- Attorney General
William Saxbe last week: "suljstaiitial financing, control by or active collaboration

with a foreign g(n'ernment or agencies thereof in unlawful activities directed
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against the government of the United States." Testimony of Deputj'' Assistant
Attoi'ney General Kevin T. Maroney, Hearings on Warrantless Wiretapping before

the Subcommittee on Administrative Practice and Procedure of the Senate Committee
on tht Judiciary, 92nd Cong., 2d Sess., 12 (June 29, 1972); Wa.shington Post,
]\Iay 24, 1974, at A 20.

If such narrow authority' is reserved to permit electronic surveillance in the
absence of proboble cause, that reservation should not be total. Such electronic
surveillance should remain subject to statutorily-established warrant and judicial

review requirements in order to obtain some accountability in this ver.y sensitive
area.

S. 1400, 18 U.S.C §§312.'^-31, v.onld continue present law authorizing elec-

tronic investigation of a long list of federal offenses. Insofar as S. I's electronic
surveillance sections, o-lOCl-.'S, shorten the list ;md confine surveillaiicc to major
crimes, thej^ are less intrusive than S. 1400 into constitutional rights. However,
both 8. 1400 and S. 1 continue the Title III provision for emergency surveillance
without court order for up to 48 hours. S. 1, section 3-10C3(h) authorizes such
government surveillance with respect to "national security interests"—an ap-
pnrent violation of the holding in United States v. l-niied Slates District Court,
supra. Nothing in that ()|)inion permits warrantless "domestic secTirity" wiretaps
even in alleged emergency situations. S. 1400, IS U.S.C. § 3129(g) limits such
emergency searches to "conspiratorial acti\ities characteristic of organized
crime." The ACLU strongly believes that this loophole too should be eliminated-
Either formula is so vague as to permit warrantless surveillance of political

dissidents or other disfavored groups of people.
Both S. 1400, 18 U.S.C. § 3128(e) and S. 1, section 3-10C3(g), authorize the

use of evidence of crimes other than those specified in the court order authorizing
the intercej^tion. This provi.sion only exacerbates the dragnet qualities of elec-

tronic search and seizure. It i)ermits law enforcement officials "to rummage for
months on end through every conversation, no matter how intimate or personal,
carried over selected tele])hone lines," United, Stales v. United States District

Court, supra, 407 U.S. at 32.") (Douglas, J., concurring) in an effort to uncover
evidence of criminal activity. It makes a mockery of the requirement for a warrant
specif.ving in advance the ofTense of which evidence is ostensibly sought.

S. 1400, 18 U.S.C. §3131, continues the present specific authorization of

recovery of civil damages b^" those whoso conversations are illegally intercepted.
S. 1, section 3-10C5(g), does not. The ACLU strongly believes that if there is

to be any v/iretapping, this provision—virtually the only protection this statute
offers against sweeping electronic invasion of private rights—must remain in the
law. Vv'e further opj^ose the provision in both subsections that good faith re-

liance on "legislative authorization" is a "complete defense" to any civil action
(S. 1) or civil or criminal action (S. 1400) based on illegal electronic surveillance.
Since bad faith is extremely difficult to prove, such a provision would prevent
the recovery of damages by those whose privacj' \\ as invaded for years by govern-
ment surveillance without court order.
Both S. 1400, section 1.^32, and S. 1, section 2-7G1, provide some protection

from electronic eavesdropping by private persons or unauthorized government
officials, by making it a felony to intercept or disclose the contents of private
communications. However, both statutes continue the present law's exception
where one party to the conversation gives prior consent to the interception. The
ACLU opposes this restriction on the citizen's right to be free from unreasonal)le
search and seizure of his private thoughts. Consent by one party should not be
allowed to bypass the constitutional rights and privileges of another.

VII. SE.NTENCING, PROBATION, AND PAROLE

Both S. 1400 and S. 1 set harsh retributive sentences for many crimes. Both
inovide for the death penalty, which the ACLU has long opposed as cruel and
unusual punishment in violation of the Constitution. See Furman v. Georgia, 408
U.S. 238 (1972). Although the Senate has already approved the reinstitution of

capital punishment by passing S. 1401 on March 13, 1974, we believe that if this
bill becomes law, it will not survive challenge in the courts. We urge the Senate
in general and this Subcommittee in particular not to endorse yet again a penalty
which has been used to perpetuate racial and economic discrimination in a fashion
which degrades our nation in the eyes of civilized men and women. Our claims to
moral progress and to equal justice under law are mocked by the infliction of
savage and final retribution against those least able to defend their cases in court.
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Both S. 1400 and S. 1 pkew their sentencing schemes in favor of long-term prison

sentences, despite the overwhelming reconnnend;ition of penologists and lawyers
who have studied the correctional .system that sentences instead be shari)ly

reduced. See, e.g., President's Commission on Law Enforcement and Administra-
liou t)f Justice, The ChalleiKje of Crime in a Free Socieiij ;i48-;3.")l (Avon. ed. 1!K)7)

:

Brown Commission Working Papers, vol. II at 12.^).")-.')7, 12r(9; Schwartz, "The
Proposed Federal Criminal Code," Vi Crim. L. Kep. 320.'), 3266 (1973). Although
such sentences may be aimed at the most egregious offenders, the Brow'n Com-
mission reported,

they have a jjsychological tendency to drive sentences up in ca.ses where such
a tendenc.y is unwarranted. Long, incapacitating terms can do great damage
if imposed in the wrong cases, both in terms of injustice to the individual and
in terms of positive, harmful effects to the jjublic upon release of the prisoner.

Long sentences imi^osed on the wrong i^eople can lead to more offenses rather
than less. Working Papers, vol. II at 12.")7.

A sentencing system which mandates fifteen, twenty, and thirty year sentences
for a large variety of crimes })ecomes it.s own worst enemy. Even given the wide
disparity between authorized maximums and time usually served, see Working
Papers, vol. II at 1255, the system's inevitable effect is to destroy any possibility

of rehabilitation for nearly everyone caught in its grasp. High recidivism rates

among major felons testify to the fact that our prisons are training schools for

criminals. By increasing the niunber of victims and offenders, thej^ present a

tragedy of broken and wasted lives.

S. 1400 sets high mandatory minimum sentences for traffickers in heroin or

morphine, see Part II, B , supra, despite widespread criticism of such sentences
as interfering with the judicial discretion vital to fairness in our criminal justice

system. Such sentences deny the sentencing court the power to pk\ce the offender

on probation, require a set term of years in prison, and reftise parole. Federal
judges, prosecutors, and correctional personnel, as well as the American Law In-

stitute, the National Council on Crime and Delinquency, and the American Bar
Association, have vehemently opposed mandatorv minimimi sentences. Working
Papers, vol. II at 1252.

Even if it were desirable to limit discretion, mandatory minimum sentences do
not do so. They merely displace discretion from the judge to the prosecutor, who
retains the power to determine the charge. As the Brown Commission noted, pros-

ecutors often charge drug offenders with at least one offense carrying a mandatory
sentence and one carrying a lesser penalty which permits probation and parole.

"The guilty plea process, supposedly resting upon the uncoerced consent vf the

offender, is clearly distorted when the prosecutor can hold the threat" of a manda-
tory minimum sentence over the offender's head. Working Paper!>, vol. II at 1254.

This practice unconstitutionally chills the Sixth Amendment right to trial by jury,

and the Fifth Amendment right to plead not guilty, btirdeniug the defendant's
choice with heavy consequences if he should be convicted. Sec United Stales v.

Jackson, 309 U.S. 570 (1968).
The ACLU supports the long-overdue establishment of appellate review of

criminal sentences. Appellate review would permit correction of seriously (>xces-

sive sentences and would tend to equalize sentences for like offenders and like of-

fenses. At the same time, it would allow more than one court to consider individual

circumstances in determining an individual's fate. As the Brown Commission
Working Papers observed:

. . . every other judicial decision of consequence at the trial level in both
civil and criminal cases is subject to the review of app<>llate courts. Why the
criminal sentence should be the one item which sho\ild be insulated from
review is ni)t immediately clear. That it is is one of the great ironies i^f the

law. Id. at 1335.

S. 1400 does not i)rovide for judicial review- of sentences. S. 1, section 3-11E2-3
permits review of conditions of release and of upper-range sentences imposed
against "dangero\is special offenders"—those specifically found sui)ject to esjje-

cially .severe penalties under S. I's sentencing scheme. But even the limited reform
S. 1 grants is seriously undermined by its provision for appeal by the govermnent
as well as by the dangerous special offender. Although S. 1 properly forecloses

higher sentences when the offender alone takes an appeal, it permits imposition of

more severe sentences when thc^ government takes an appeal. Such a provision

plainly violates the constitutional guarantee against double jeopardv. See, e.g.

Ex parte Lange, 85 U.S. (18 Wall.) 163, 173 (\H7?>);Blacklcdgev. Perry, 42 U.S.L.\\'.

4761 (U.S. May 20, 1074). Cf. North Carolina v. Pcarce, 395 U.S. 711 (1969).
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Whatever the exact scope of the guarantee, Langc, supra, 85 U.S. at 168, there

has never been any doubt that the Constitution prohibits a second punishment on
the saine facts for the same statutory offense. The constitutional protection
against more than one trial would be of no avail if "there can be any number of

sentences pronounced on the same verdict[.]" Id. at 173.

Since S. 1 does not require the sentencing judge to state his findings and reasons
on the record, the defendant's decision al)out aj^peal will not only be chilled by
his fear that the government will take an appeal as well, but also by his lack of

knowledge as to the reasons which the judge actually relied upon in sentencing
him. Where the original sentence is based on an erroneous reading of the facts, he
will have no way of so discovering and demanding correction.

Despite the Brown Commission's finding that "probation is likely to be the
most effective form of sentence in a great many cases," Working Papers, vol. II at
at 1268, both S. 1400 and S. 1 create substantial legal hurdles to the imposition
of probation instead of a prison sentence.

S. 1400, section 2101, requires a prison sentence unless the judge is "of the opin-
ion" that probation "will not fail to afford deterrence to criminal conduct" and
"such disposition will not unduly depreciate the seriousness of the defendant's
crime, undermine resjaect for the law, or fail to constitute just punishment for the
offense cominitted.'" As the former director of the Brown Commission has pointed
out, almost no intelligent and conscientious judge can ever arrive at such con-
clusions beyond doubt. Schwartz, "The Proposed Federal Criminal Code," 13
Crim. L. Rep. 3265, 3266 (1973). S. 1, section 1-4D1, although properly requiring
the court to consider the offender's individual circumstances, declares that the
judge "shall be guided by the need to maintain respect for law and to reinforce the
credibility of the deterrent factor of the law . .

."

Such provisions implicitly tell the judge that probation is not preferred, but a
last resort, to be accorded only the criminal offender who is an extraordinarily good
risk. They ignore the fact that prison sentences completely dislocate offenders
from the communitj', cutting off the ties of family and job which alone may provide
the incentive to obey the law. Yet since most offenders ultimately do return to the
outside world, it is in society's best interest—as well as theirs—that they have more
to go back to than a life of crime. See Working Papers, vol. II at 1268.

S. 1400 additionally requires a judge, in granting proljation, to find that the
defendant "is not in need of such education or vocational training, medical care, or
other correctional treatment as can be provided most effectively Vjv liis coumiit-
ment to an institution." Such factors only reinforce the criminal justice system's
discrimination against the poor, the sick, and the uneducated. The constitutional
guarantees of due process and equal protection of the law require courts to weigh
evenly the claims of rich and poor, skilled and unskilled. Freedom from imprison-
ment and the chance to try again should not depend on an aVjsence of past suffer-

ings. "Effective" provision of job training and medical care in most cases does not
require isolation of the offender from the community in which he will ultimately
have to learn to live. The Congress should legislate to ])rovide these services out-
side of prison, instead of incarcerating people just to obtain them.

S. 1400, 18 U.S.C. § 4202(d) and section 3-12F3(e) of S. 1 .similarly stack the
decision-making process against the granting of parole. Yet parole, like proba-
tion, can be crucial in encouraging offenders to establish law-abiding lives. See
Morrissey v. Brewer, 408 U.S. 471, 484 (1972):

The parolee is not the only one who has a stake in his conditional libertj'.

'

Society has a stake in whatever may be the chance of restoring him to normal
and useful life within the law.

S. 1400, 18 U.S.C. § 4204, dej^arts from traditional parole law by adding a
mandatory one-to-five-3'ear parole term on top of the specified prison terms.
S. 1 retains the present approach, using parole to diminish the maximum prison
term. Parole is still a significant restraint on individual liberty, permitting return
to prison for parole violations which would otherwise Ije innocent and harmless
l:)ehavior. .Allowing an administrati\-e agency, not subject to judicial review
under S. 1400, 18 U.S.C. § 4208, to determine Avhether an offender shall continue
under restraint past the maximum authorized sentence violates due process
rights and creates substantial opportunities for unreviewal)le abu.se. The ACLU
believes that parole should count as part of the sentence it is served under, and
that judicial review should be accorded to make sure that the administrative
bodj- dealing with parole does not arbitrarily discriminate against some defendants
or fail to apph' the statutory criteria in making its decisions.
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The ACLU also bolievos that parolee'^ must have the right to counsel at parole
revocation hearings, see Morrissey v. Brewer, supra, 408 U.S. at 490 ^concurring
(>l)inion), and that the state must provide counsel for an indigent parolee facing a
return to jjrison. Cf Donqlaft v. California, 372 U.S. 353 (lfiG3). Neither parole
revocation provision, S. 1400, 18 U.'S.C. § 4207(c), nor S. 1, section 3-12Ffifd),
pro\-ides this basic due process right. Although the Supreme Court in Morrissei/,

supra, 408 U.S. at 489, specifically reserved the question whether the Constitution
requires counsel at such hearings, the complexities of fact and law involved in

parole revocation hearings are not intrinsically less than those involved in the
usual criminal trial. P-irolees are no more skilled in the art of cro.ss-examination,
the sifting of relevant from irrelevant fact, or the interpretation of legal language
than other laymen. Providing them with other procedural rights will scarcely
aid them if thev do not know how to use those rights to plead their c;ises effec-

tively. See Gideon v. Wainwright, 372 U.S. 33.), 244-4.3 (1963): As Justice Douglas
observed Iti Morrissey, supra,

A hearing in which counsel is absent or is present only on behalf of one side

is inherently unsatisfactorj'- if not unfair, 408 U.S. at 498 (concurring opinion)
(citation deleted).

Fairness at parole revocation hearings, no less than fairness at trial, is fundamental
to protection of individual liberties.

Ms. Gale. Thank you. Second, I would like to speak to two
points that were mentioned in the course of Mr. Nader's testimony.

It was brought out b}" Senator Hruska that appellate review is

provided for at least in part in S. 1. 1 wanted to respond to the suggest-
tion that S. 1 covers the subject entirely, because I don't believe it does.

I think it provides appellate review only in very limited circumstances.
And I would specifically say that the American Civil Li!>erties Union

endorses appellate review of sentences across the board in all cases,

both for reasons of fairness to the individual and for reasons of rational

sentencing policy.

Second, it was mentioned that there is a problem perhaps with
public officials having lower standards of conduct that an^^one else.

I would like to direct the subcommittee's attention to the sections of

S. 1400 and S. 1 which provide a specific defense for public officials

charged with violating the criminal law, on the grounds that they
reasonably believed that their conduct was required or authorized by
law to carry out their duty as public servants.

This statute coidd insulate all of the Watergate defendants. If it

had been in existence at the time Judge Gesell made his ruling in

Lnited States v. Ehrlichman that public officials are not exempt from
constitutional and statutory restrictions. I think it would have
made that riding considerably more difficult. I believe that riding
was a protection for the public at large and for the purposes of the
criminal laws.

Mr. SuMMiTT. Could I interrupt you? To what extent does that

differ from common law? What would be the advantage of striking

that out?
Ms. Gale. Well, I don't know that it does differ greatly, but I

would very strongly object to erecting a statutory defense of this

kind, which I believe would go considerably farther than the common
law in endorsing the principle that pubUc officials have a lesser

rather than a greater responsibility than the ordinary citizen does to

obey the criminal laws.

I would also like to direct the subcouuuittee's attention to the

Northwestern University Jawv Review, voliune 68, No. 5., beginning
at page SI 7, which has a nmnbcr of articles on the proposed Federal
(Mminal (\)de. I woidd specifically ask you to look at Justice (,'lai'k's

prologue and at two articles, one on civil liberties and national
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security, and the other on riot legislation, which I think ver}'^ much sup-
port our position on these issues.

Senator Hart. Well, if there is no objection, we can print that article.

[Seep. 7991.]

Ms. Gale. We have characterized both of these bills as posing a

great threat to civil liberties in the name of criminal law reform. I

would like to specify some of the highlights of the problems that we
see in these statutes.

The most serious is the section of the administration bill.fS. 1400,
which would create the first Official Secrets Act that we have ever
had in this countrj'-. I think it is not too strong to sa^v that if we enact
this statute, we could come as a Nation to resemble the village in

South Vietnam that was destroyed in order to save it.

Some sections of the bill would severely punish the disclosure of

information relating to the national defense A\ithoiit defining clearly

what such information is and without limiting it to information that

is collected by the Government itself.

We have become familiar over the last 2 years with a tendency of

the Government bureaucracy to classify any and all material from
whatever source gained that appears to contain the slightest political

sensitivity, regardless of its direct relation to the national defense.

Such a statute could be used to prosecute newspaper reporters

simply for trj-ing to inform the public about a Avide variety of matters
that are definitely the public's duty to know and the press' duty to

report.

Mr. Marvin. May I ask a question? Which section would do that?

Ms. Gale. Pardon?
Mr. Marvin. Which section are you referring to?

Ms. Gale. I am referring here to the espionage section and also

to the sections on mishandling of national defense information and
disclosing classified information, sections 1121 to 1126.

Mr. Marvin. 1121, the espionage section, refers to disclosure of

information to a foreign government. It doesn't refer to disclosure to

a newspaperman.
Ms. Gale. The statute is written so that it—section 1121—broadly

criminalizes the knowing collection or communication of "informa-
tion relating to the national defense" with the intent that it be used
or "knowledge that it ma}^ be used, to the prejudice of the safety or

interest of the United States, or to the advantage of a foreign power."
Mr. Marvin. The intent is defined earlier in chapter 3 to include

knowledge. Knowledge is a lesser standard.
Ms. Gale. Yes, sir.

Mr. Marvin. Intent in this instance would require proof that it was
the actor's purpose to use* the infonnation to the prejudice of the

United States and that the information was given to a foreign power
for that reason.

Ms. Gale. Well, I don't beheve that the terms are sufficiently clear

and I think there is some legal authority to suggest that they aren't

sufficiently clear. The Supreme Court and lower courts on the rare

occasions when they have dealt \vith this in the past, with espionage
statutes, have found it necessar}'^ to narrow them to require specific

bad faith because the}' felt the language of the statutes did not
specifically do so.
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Senator Hart. I think what you are voicing is a concern that mam'
of us share that the phrase "relating to national defense" in these

days and in the days ahead can relate to anything?
Ms. Gale. Yes, sir, that is correct.

Senator Hart. Nuclear warhead blueprints, for example: It can
refer to that or it could be a television news commentator discuss-

ing rumbles in the Pentagon as to why some airplane doesn't work very
well because of a decision to buy that was based on political grounds,
or that Joe Kraft raises the point that some of our allies want us to

take certain weapons out of Europe
Ms. Gale. I beheve that the wording of the statute is sufficiently

broad that these things could be used as the basis for prosecution, and
that is the problem Vvc see. This permits the Government to define

after the fact what constitutes a very serious felony.

The sections that refer to disclosing of classified information also do
not permit the defense that such information was improperly classified,

vet there has been testimony before this subcommittee that between
90 and Qdji percent of all documents classified either should never have
been classified or should have been declassified shortly after the pur-

pose for classification passed within a few months.
Without a defense of improper classification, this section would

permit the prosecution of quite innocent disclosures of information
which is in fact already on the pubhc record. And to anticipate any
objection I might hear today, I think it was Judge Learned Hand who
found that he had to narrow a similar earlier statute to prohibit the

conviction of persons for distributing information which either had not
been classified or was already public.

Senator Hart. On that point, I understand your criticism and have
shared the point that as proposed, the bills would not enable you to

argue the impropriety of the classification. But, defenders of that

language say—for instance, the Department of Justice and I am not

sure that they have explicitly said this, but it would be reasonable if

the}^ did—"Yes, but if 3 ou can in a sense litigate the appropriateness

of the classification, then we are disclosing the sensitive secrets, at least

in those cases where the classification was proved to be appropriate."

Now, how tlo you protect that?

Ms. Gale. We have seen, 1 think, over the course of the Watergate

cases that the system isn't so inflexible that there is either total dis-

closure in the courts or no disclosure at all. That kind of thing could

be provided for through in camera judicial proceedings. I would argue

that judges coidd be peimitted to examine material which might later

be found to be classified correctly.

And if they were not to be so permitted, if the executive is to be
allowed total control over public inforiuation on vital issues, the

alternative is a serious reversal of 200 years of democratic decision-

jnaking. And our society can't stand that.

Senator Hart. But, to your first suggestion of iu camera exami-

nation, if you were the defeiulant's lawyer, wouldn't you argue that

that isn't what he is entitled to in a criminal proceeding?

Ms. Gale. Well, I was trying to suggest a procedure which would
respond to your concern, but yes, I would. There would certainly be

room for argument over exact procedures and who would be permitted

to handle this allegedly sensitive information. In the Fcntagon Papers

case, the la^'yers received security clearances for the limited purpose
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of handling the Pentagon Papers m order to provide a full defense for

the people involved.
Air. Marvin. There is a recourse, though, isn't there, for a person

who wants to disclose information that is classified? If he thinks that

the classification is improper, he doesn't have to unilaterally obtain
the document and have it published in order to make it public. If he
thinks that the classification is inappropriate, he can request a de-

classification review study and appeal any initial adverse determina-
tion within the department and ultinuvteh' to an interagency com-
mittee. There is a regular administrative procedure established to

review declassification decisions.

Now, isn't it better to use these procedures rather than permit an
emploj^ee to make his own decisions as to whether the document is

properly classified and should be disclosed?

Ms. Gale. Well, it seems to me that is not really responsive to the

real world problem that we have, which is right now that there are, I

believe, millions of pages of classified documents. And if a review was
to be conducted individually of all these pages, case by case, the need
for the information would long have passed before the information
could be made public. Similarly

Mr. Marvin. I am not so sure that is the case. A review is con-
ducted if the person wanting the information disclosed requests it.

The ICRC, the Interagency Classification Review Commission, has
been in operation for about 2 years, and has not had many cases

come before them. Furthermore, under its procedures, the ICRC
must respond to anv request for classification review, that is, it must
examine the documents to determine whether they are properly
classified, within a relatively short period of time.

Ms. Gale. I don't think we would have any objection to the use
of those procedures. We would simply argue it should not be made
criminal if you don't use them. The ACLU takes the position that the

Government has the right to hold on to information, has the right to

prior restraint on publication, only in respect to a very limited class

of sensitive defense information, but the rest of the public has a right

to have and should have.
Mr. Marvin. My point is that if an employee thinks that the in-

formation is not sensitive and that it should be disclosed, then he
should use a procedure whereby other persons can get into that process
and determine whether that document should be declassified. He
should not inake that decision on his own.
Ms. Gale. Well, I feel that you are still leaving the decision where

we don't want it left, which is in the hands of the executive branch
entirely.

We are sa^dng that there is a riglit for the Congress or the public
to have access to information and to make some of these preliminary
decisions. Now, in very sensitive military cases, we did say we thought
tliere should be an exception and those cases are listed and spelled out
in our testimony. And about those I suspect we might agree.
But there are many, many other categories of information which

have been described as relating to the national securit}' or the national
defense which are matters of vital public concern and which should
be released, I think, regardless of the classification that has been given
to them, and should find their way into the press and into the public
debate.
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Mr. Marvin. On the point tlnit (he classification decision is wliolly

left to the decision of the executive branch, I vroiild just like to point

ont that the Senate recently passed a bill aniendino- the Freedom of

Information Act, under which the courts would determine wiiether

a document is (dassitied properly or not.

Do you think that procedure would be sufficient?

Ms. Gale. On the basis of the Freedom of Information Act. I

haven't seen so far that it has been entirely successful in declassifying

information or providing it to the public. I think it has been of some
help.

There are a number of other sections of tliis very large bill that we
dealt with and felt that there were serious objections to and I would
like, if I could, to go on to some of those.

For instance, we would object very strongly to the language in both

bills that would reenact the Smith Act punishing the mere advocac y
of revolutionary change.

There is nothing in either bill that would really limit the application

of these sections to even the Supreme Court's definition of protecterl

speech. The Court said in Brandenharg v. Ohio that speech was
protected unless it is directed at innninent lawless action—and I

stress "imminent"—and is likely to produce it. The section as written

could be applied to any manner of—if i could paraphrase Professor

Schwartz—to: "the most theoretical proposals in the most unlikely

circumstances."
And I think in fact we have seen throughout our history that this

has been done; that people who had no immediate possibility of doing

anything beyond causing others to think more seriously about our

form of government w^ere in fact prosecuted and persecuted.

There are also very broad antiriot provisions in both these bills.

Such provisions, as w^e know, have been used against legitiinate

demonstrations. I think it is particularly serious that— and I believe

this is only in the administration bill—that there would be Federal

jurisdiction over any riot which obstructed a Government function

and Government function is very broadly defined.

A riot is also defined as any violent and tumultuous disturbance,

which could cover loud speech. The combination of these statutes

could create Federal jurisdiction every time there v/as any kind of a

tumultuous disturbance anywdiere in the United States. It would
permit the Federal Government to conu^ in and second-guess local

police forces as to who should be arrested and w'ho should be prose-

(iuted. 1 think it woidd allow seiial prosecutions, first by the State

and then by the Federal Government, for the same offense, which is

a practice that the American Civil liberties Union has objected to in

other areas of the criminal law as a violation of the constitutional

guarantee against double jeopardy.

On possession of drugs, both statutes would continue to make it a

misdemeanor, {)unishable by a scH'ere fine and a jail sen.tence, to possess

marihuana. The American Civil Liberties Union has long endorsed

the decriminalization of this offense because enforcing it encourages

police entrapment and selective prosecution and hivades personal

j)riva(;y, all on the grounds of coiuiuct thai has not yet, at least,

clearly been shown to be harmful.

The obscenity se(;tions of both bills are classic demonstrations of

the problems with the law of obscenity in general. They take difl'erent
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approaches, but they arrive at the same conckision. S. 1400 prohibits

distribution of material containing explicit representation of sexual
activity. S. 1 prohibits material which appeals to a shameful interest

in sex. The Supreme Court lias once again demonstratecl in the Jenkins
case that sucli standards are impossible for judges and juries to apply.

I have a specific comment to make about Jenkins v. Georgia which
I think is a very disturbing case in many wa^'s.

The Court reiterated its holding from Miller v. California that it

was going to allow commimity standards to control and that it was
going to permit specific representations of certain kinds of conduct to

be defined as obscene. It then reached down and reversed the obscenity
conviction for the showing of the movie "C^irnal Knowledge." Well, that

is fine if you have a movie in national circulation. But as long as the

Supreme Court is still stuck with case-by-case determination at once
of the criminal and the constitutional law in the area of obscenity,

most citizens v/ho can't get Supreme Coiut review of their books or

magazines or whatever, are going to be subjected to different standards
throughout the country for all kinds of work. "Carnal Knowledge" is a

good example, as something which has been thought by most people
to be a sincere artistic effort. Other people think it is a work of ob-
scenity. I think the dangers are very clearly demonstrated there, and
I would suggest that neither statute remotely begins to solve the
problems.
Mr. Marvix. The thrust of your objection here is really to current

law, isn't it?

Ms. Gale. Oh, yes, it would apply to current law as well as

Mr. Marvin. Then if you are objecting to current law as developed
by the Supreme Court, you are calling for P'ederal legislation that
overturns the Supreme Court decisions in this area?

Ms. Gale. Well, I would suggest that this is an area badly in need
of some kind of legislative changes. For our attempts to deal with
obscenity are not the great chapter in our judicial scholarship and

Mr. Marvin. But your criticism is of the Supreme Court decisions,

is it not?
Ms. Gale. The American Civil Liberties Union has always taken

the position that there should not be restrictions on expression on the
grounds that it is obscene, distasteful, mipleasant, or an^^thing else.

We have urged that such laws be repealed.

And one reason is the threat mentioned by Justice Douglas in his

dissent in the Miller case, that if you start by oppressing an opinion
because it strikes you as immoral, you might wind up oppressing an
opinion because it is politically distasteful also.

Senator Hart. What position would you take with respect to a

Federal statute that sought to control materials shipped in interstate

commerce and knowingly to be made available to minors?
r^Is. Gale. I am sorry, sir. I missed the last phrase.

Senator Hart. On this pornograph}^ thing, Ms. Gale, along witii

everybody else I have tried to figure out where I come out on it.

I think I come out pretty much now on the theory that if I am an
adult and bothering nobody, I shoidd fh^ my ov/n kite anyway I want
to. But I am still hung up with the need to protect 3'oung children

from items which one would have great difficulty justifying. How do
vou handle that?
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Ms. Gale. Well, Umt goes back to our creneral feelinp; that tliese

matters are matters which are to be decided among families and
coimmmities rather than the Government. They should be decided
by families or parents rather than by a national or State or local

government.
Senator Hart. Yes, but I have children who are now old enough to

fly their own kites. But I have had the experience of bringing up eight

children and I challenge anybody to find out ^^hat they are doing. So
don't tell me it is up to the parent

Ms. Gale, I wouldn't agree with tliat. I can remember my own
childhood well enough to know that we were circulating copies of

Mickey Spillane at a ^ery early age. I don't tliink we were severeh^

damaged by tliis.

Senator Hart. I didn't have Mickey Spillane in mind. I never
thought of him as an artwork or an item of pornography either. With-
out playing games, I think you and I agree there are representations

and suggestions in print that a parent ought not to have a child see,

and doesn't society have some obligation to try and assist the parent in

forestalling the child seeing this?

Ms. Gale. Well, the position that we have taken is that 3'ou just

can't draw that line, and that attempts to draw it have been un-
successful, very unsuccessful. I think the Supreme Court's pandering
decision in the obscenity area, Ginzburg v. United States [383 U.S.
463 (1966)] is an example. I w^ould have a lot of problems with that

decision, because I wonder how do you separate advertising from
pandering? Similarly, I think it is very difficult to decide what audience
any piece of information is aimed at. You can't cut off adults on the

grounds that you are protecting chiklren. But inevitably j^ou will

restrict the material available to adults if you write a statute that is

actually going to be effective in protecting children.

I think there is a privacy problem involved, too, that is, there may
be parents who want the Government's help in suppressing publica-

tions which they find obscene, but set against that there are going to

be parents who don't want the Government to interfere in the way
in which they bring up their children. So, it is a hard decision. But we
have come down on the side of free speech in this case.

Senator Hart. You would define free speech to include anything?
Ms. Gale. We would not agree with the Supreme Covu't that there

is a classification that you can draw in the sk}^ called obscenity that

is not protected by the Constitution. No, sir.

Senator Hart. vSo, the answer is yes, anything?
Ms. Gale. Yes. And 1 would suggest that the society has better

problems to deal with, rather than trying to repress information,

ideas, and opinions.

Mr. Marvi.v. The classic example I think is Justice Holmes,
example about being able to shout fire in a theater. That would be
covered too, by your general statenu'nt that anything is included

within free speech.

Ms. Gale. No, I think we were discussing obscenity at that point.

Senator Hart. Yes.

Mr. Marvin. Yes; we were. I just wanted to be sure that you
didn't mean anythhig was included in the concept of free speech;

that is, that 3'ou were referring only to obscenity.
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Ms. Gale. That "ets us into the whole question of what the "clear

and present danger" test means and how and where we should draw
the line. I would certainly say that the line should be drawn where the

Supreme Court drew it in Braiiderhurg v. Ohio. According; to that case,

the only speech that can be criminally punished is speech advocating
innninent lawless action in circumstances where it is likely to produce
it.

Mr. Marvin. I understand.
Ms. Gale. Tliere are a number of other sections I would like to

just refer to briefly as sections which we have problems with. I would
like to single out the defenses.

S. 1400 would abolish the insanity defense, which protects sick

people from being pulled into the crhninal process and tried, con-

victed, and punished as people who are totally responsible for their

actions are punished. The insanity defense has a long and checkered
career in the courts, but we believe that it continues to provide a

very important safeguard for individuals. As the Supreme Court
said in Robinson v. California, it would be barbaric to punish people
for being sick. It is the mark of a civilized societv that we do not do
that.

Both bills also incorporate the current defense of entrapment,
which is the defense whereby an individual says "the police made me
do it and I wouldn't have done it without them." The Supreme
Court has just recently endorsed the test that both of these bills

incorporate, which is basically' the subjective test as to whether or

not somebody had a tendency to perform the actual act which he
has been accused or convicted of.

We would argue that the purpose of the entrapment defense is to

deter police misconduct and therefore that what the courts should
look at is not whether the individual was predisposed to behave in a

criminal fashion, but whether the police overstepped the line which
we must hold them to if we are going to protect the rights of innocent
citizens and also of criminal defendants who may turn out not to be
innocent.

I have already referred to the "public duty" defense.

We also have serious problems with the failure of either of these

bills to deal with the pervasive problem of conspiracy statutes which
are used to prosecute political dissenters. We have seen that for 50
years there has been serious judicial criticism of conspiracy law as it

now exists and there has also been considerable jury nullification.

I suggest that a rational criminal code woidd seek to write laws
which can be enforced properly and would not include such a catch-all

offense as "conspiracy" as we now see it.

Senator Hart. Well, now that gets us to a very current piece of

conversation. The ACLU supports impeachment?
A4s. Gale. Yes, sir.

Senator Hart. And much of the Watergate prosecution involves
the use of the conspiracy section. Do you criticize that?
Ms. Gale. Well, let me sny the organization has not taken a

specific position. Policymaking within the ACLU is a long, dra^vm out,

democratic process, and I can't speak for the organization specifically

on what we think about the conspiracy prosecutions in the Watergate
case.
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I can sa^- iiidividnally that I do ha\'o some problems with the use of

conspiracy. 1 would prefer to see people charoed with substantive

ofrcnscs. I think there was evidence in some Watergate cases that

could have been used to support such charges.

The other thing I want to point out in connection with this tjpe of

inchoate or \mcompleted offense is that both S. 1400 and S. 1 would
create for the first time an across-the-board Federal attempt statute.

Under cuirent laws, the attempt provisions are either written into the

individual statutes or they are not. I thiidv that is a better way to do
it. Congress shovdd focus on whether or not it wants to make an
nt tempt to do a certain act a crime or whether it wants to leave only

the substantive offense itself. Otherwise, for instance, under S. 1400
wdiich also has a general solicitation offense, we could have people

tried for attempting to solicit refusal to testify.

And I would suggest that an offense like that has no place in a

responsible criminal code because the criminal responsibility is much
too attenuated. It reaches into protected speech and it could dell-

nitely be \ised for selective prosecutions against people that the

government does not like.

Both bills would re-enact the wiretapping and electronic surveillance

laws which we very strongly opposed at the time of their original

enactment. We v/ould continue to object to them nov.-.

The ACLU takes the position that there should be no authorized

wiretapping or electronic surveillance of anyone, by anyone, for any
reason, and that includes by the Government. The reasons for this

are strongly enshrined in the Constitution, The Constitution prohibits

dragnet searches. That is what a wiretap or an electronic siu'veillance

inevitably is. It doesn't single out conversations relating to the

criminal offense that is alleged against a person who is being wii'e-

tapped. It just takes everything. It just takes anything they said.

Statistics that were inserted in the Congressional Record show
that the average Federal wiretap in 1972 involved 1,023 conversations

among 66 people and also that the number of Federal wiretaps in

the 6 years since wiretapping has been authorized has risen from 174

to 864. This includes a number of State electronic surveillance warrants.

Also, it has been argued that putting the judge between the prose-

cutor and the defendant and letting him decide whether there are

grounds for the wiretap is a big protection. But apparently only

two wiretap applications were turned down in 1973, which I think

raises a significant question. Either we have remarkable prosecutors

who almost never make a mistake or else we have judges that are

endorsing wiretap warrants because the}^ really don't see any other

way to behave.
1 think that opens up a serious constitutional problem in the pro-

tection of indivi(hial privacy, and the protection of constitutional

rights such as Fourth AmendiuenI rights against unreasonable search

and seizure and Fifth Amendineut rights against self-incrimination.

Mr. Summit!'. Is the report you referred to the Annual Report on
Wiretapping?
Ms. 'Gale. Yes, sir.

Mr. SuMMiTT. As 1 reuiember it, tlnit report indicated a high

percentage of the wiretap warrants resulted in indictments. In other

words, thev actualh- resulted in criminal action being instituted.
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Also, Federal wiretap warrants last 3-ear dropped by about one-

tbird.

'

. ^ .

;Ms. Gale. Accompanied by a significant increase m State wiretap

wairants under Federal law.

Mr. SrMMiTT. We are reall}^ operatino- in this area with the federal

system. I've heard it sugg-ested from the fact that only two applications

for a warrant were turned down, that that was attributable primarily

to the care with which the authorities chose their cases.

It might be suggested that this high correlation of indictments

resulting from wiretap warrants would indicate that this is probabl}^

so.

Ms. Gale. Well, again, I would go back to the problem that I

dealt uTth. There was an average of 66 persons overheard imder

Federal wiretaps. What about all of those people who were overheard

simply because they talked to someone who was later indicted?

That is not such an easy civil liberties problem to resolve.

You see, a magistrate, when he authorizes a wiretap, is not just

authorizing the policenum to go after the suspect he wants evidence

on. He is "authorizing the police to go after ever3^thing the suspect

talks about and everybody he talks to. There is a specific provision

in that statute that skys that if you find evidence of a crime different

from the one you are going after, it is legally okaj' and the evidence

is admissible in court.

Now to me there is only the smallest amount of difference between

that and rummaging at random through somebody's personal effects,

which the Supreme Court has said you just can't do. It has said that

in more traditional search and seizure cases.

Mr. SuMMiTT. Well, under traditional search and seizure law, an

officer, in executing a valid search warrant, if he comes across evidence

of another crime, certainly may get that-evidence

Ms. Gale. That is what we are talking about.

Mr. SuMMiTT. He is executing a search warrant, isn't he?

Ms. Gale. Well, if he is executing a search warrant, 3^es, but he

would be limited in that search warrant to specific places to search

and things to be seized. He would not be permitted to take an entire

house and ransack every corner of it, unless he had a warrant that

said there is a certain something which, for various reasons, we don't

know where it is, and you can look all over for it.

Insofar as the search and seizure doctrine has been extended to

pemiit some searches without direct probable cause to believe criminal

acts have been committed, I think we would have some problems v\^itli

it. However, I don't want to get into all of that, because it is a very

comDlicated area of law.

Mr. SuMMTTT. Well, I admit it has got its problems, but what

you are suggesting is that where a policeman runs across additional

evidence of "other crimes—police activity that is legitimate that

such evidence should not be permitted to be used in evidence. That

is not present law.

Ms. Gale. I think that is what probable cause means or should

mean.
Senator Haet. Does the ACLU have any figures on the number of

applications for search warrants which have been rejected compared

to the two that you were talking about?

46-437—7.j 21
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Ms. Gale. That is a good question. The answer is I don't. I could

look.

Senator Hart. If you happen to find some such study, we would
welcome it and perhaps add it to the record.

Ms. Gale. One request I had, which is wTitten into our document,

is that we be permitted, it' we have additional material, to submit it

for the record.

vSenator Hart. Granted.

Ms. Gale. Thank you. There is one final area that I would like to

address briefly. This is the area of sentencing, probation, and parole.

Both S. 1400 and S. 1 would reinstitute the death penalty. I am
aware that in March the Senate passed a death penalty statute

which is substantially similar to the proposed changes in the Federal

criminal code. I would like to reiterate the ACLU's opposition to

such statutes on constitutional, practical, and moral grounds, and to

urge this subcommittee and the Senate as a whole, and indeed. Con-
gress, to reconsider whether we haven't ample proof that the death

penalty does not deter violent behavior and that it is not an appro-

priate penalty in a civilized society.

I would also like to point out that both bills have very harsh

sentences, which students of criminology have suggested do not serve

the purpose for which they are ostensibly written. They do not

rehabilitate. What they do is to cut people off—people that are going

to be returned to the community—and limit their chances of ever

returning to a normal life.

There are also provisions in both statutes, particularly in S. 1400,

that seem to stack the deck against probation and parole despite

increasing evidence, all over the country, that an intelligent and
imaginative use of probation and parole can provide considerably

more rehabilitation than prison sentences do. I believe the Brown
Commission language in this area was substantially better in that it

encouraged the sentencing authori}" to consider probation or parole.

We would suggest some revision along these lines.

Mr. SuMMiTT. I take it you would agree, Ms. Gale, with S. 1400

which would permit parole from the time the sentence began. I think

what you are talking about is the so-called presumption-
Ms. Gale. Oh, yes, I see. I said a little bit more on this subject in

my document.
Let me say that there are some very good provisions in the sen-

tencing and probation and parole parts of these bills. I tried to men-
tion some of these in the written testimony. I don't want to be totally

negative about it, because I think there is a real, legitimate attempt

in some areas to be more responsive to the defendant's needs and to the

civil rights and liberties of people who are involved in the criminal

process.

Subject to my discovering that I have left out something vital, I

think that is basically it. I would be glad to answer any more questions.

Senator Hart. For me just one thing. Gomg back to this business

of entrapment and the kind of police activity that is prohibited, can

you help those of us that are stewing over this thing a little?

Could you suggest what levels of influence or what kinds of resources

are needed for crime that 3^ou feel should be sufficient to raise the

entrapment defense? Do we agree that the Federal Government should

set a high standard in this area and not be party to gross unfair play,
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but if an undercover agent isn't almost putting a label on himself and
saying I am a spy, doesn't he have to make a show of joining the

group of plotters if he has reason to believe they are plotting?

Ms. Gale. 1 would make a distinction between participation and
instigation.

Senator Hart. Participation and instigation?

Ms. Gale. Maybe that is putting it a little too strongly. The
Supreme Court's most recent case in this area, United States v. Russell,

is a good example of the case where you have a hard decision to make.
The Government agent provided the necessar^^ chemical for the

making of the illegal drugs. That presents a sticky intent problem.
That is, the agent is realh^ a "but for" cause of the criminal act, and
an active participant, but there is independent evidence of the de-

fendants' criminal intent.

So, yes, I can understand the court's problem. The majority looked
at it and said, "Well, he intended to do it so it is not really entrap-

ment." But I also agree with the dissenting justices that the agent
was an instigator of and an active participant in the unlawful activity,

and that the Government's involvement may overstep the legal

boundar}^
That to me is a hard case, I wouldn't have much problem with a

"but for" case where the Government's activity was a little less

technical in nature; where there was a certain amount of incitement

by the undercover agent. And I don't think it would take very much.
There were examples of this in some of the cases that came up sur-

rounding the demonstrations in the late 1960's. I am sorry I can't

recall any particularl}' to mind.
Senator Hart. Some of the draft cases?

Ms. Gale. Yes. I don't have them with me. But, I would suggest

that the line falls somewhere along a continuum between limited

participation and outright instigation of the offense. Clearly in an
undercover capacity, an agent would have to participate a little bit

in order to obsen'e what was happening. On the other hand, as Justice

Brandeis so elegantlv said—the Government is the omnipresent
teacher. And if the Crovernment is teaching criminal activity, then
it is going beyond what it should be doing.

Senator Hart. I said that was my last question, but I have an
even later question.

What about the desirability as you see it for the creation of an
independent special Federal prosecutor?

Ms. Gale. Again the organization has not, to the best of my
knowledge, taken a stand on this. And in this case I really couldn't

comment.
Senator Hart. Mr. Summitt?
Mr. Summitt. Senator Hart, I would just like to point out that

the ACLU appeared before the subcommittee on March 21, 1972, and
provided a 144-page critique on the National Commission final report.

Much of it gives insights into present law, as well as the final report

and a broad range of matters. We appreciate this additional effort

the}^ have made to help us on these bills. A lot of work has gone into it.

Ms. Gale. Thank you.
Senator Hart. It sure has.

Mr. Marvin. I would like to explore briefly two areas.
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The first area is on paoo 5 of 3^our iiitroductioii where 3^011 make
the sijiteinent that the provisions of S. 1 and S. 1400 if they are

•coupled with capital punishment provisions of S. 1401, might provide

:a mandatory death penaltv for individuals who sought only to inform
their fellow citizens on the great public issues of our time.

j
I am really at a loss to understand how this would occur. S. 1401 1

provides that the death penalty may be imposed if the defendant
commits an offense luuler section 794 pertaining to disclosing defense

information to a foreign government, section 2.351, which is treason,

and a few other sections, which are not relevant here. It also provides

that the death penalty may be imposed only if no mitigating factors

are present. Furthermore, S. 1401 proAddes that if the defendant is

found guilty of either of these sections of treason or of communicat
ing information to an agent of a foreign government, a jury must fine

by special verdict, first, that the defendant committed treason or

furnished information to a foreign government previously and that

in the commission of the ofl'ense the defendant knowingly created

grave risk of substantial danger to the national security; or he know-
ingly created a grave risk of death to another person.

Finally-—and tliis is ajiother provision—the bill provides that th(

death penalty may not be imposed unless a jury finds the offense

directly concerned nuclear weapons, militar}^ spacecraft, satellites

or like military weaponry.
Now, in th« face of these provisions of S. 1401, can you really sa^;

that the proposed criminal code may provide a mandatory death
penalty for individuals who sought only to inform their fellow citizens

on the great public issues of oiu' time?
Ms. Gale. I think the answer to that would be yes. I would direct

your attention first of all to the provision for the death penalty where
the defendant creates a grave risk of substantial danger to the na-
tional security. When Daniel Ellsberg made the Pentagon Papers
public, there were a number of people who claimed that the publica-

tion created a grave danger to the national security. And some
Government officials argued that b}'' giving the Pentagon Papers to

the newspaper, Mr. Ellsberg was making them available to a foreign

goveinment.
I think Howard Hunt testified at the Watergate hearings that there

was considerable consternation in the Nixon administration because
nobody, could imagine what Ellsberg's intent was unless it was (o

destroy our national security.

S5 that is the problem that I see. I think that grave risk to the
'national security is a set of terms which has been gravely abused within
the last few years, so that I am not comforted by it as a protection.

Finally, as to the necessity of relating the offense to luu^lear weapons
and cert;iin military activities, there certainly was nuiterial related

to nuclear w'eapons and some of those other categories within the
Pentagon Papers. 80, I feel that all three of those hurdles could Iiave

been jumped by a prosecutor who was eager.

Mr.t Marvin. I think where we may differ is the faith that we
.place in the jury, because it -seems that under either of these bills,

it is the intent

Ms. Gai.e. Well, I don't want the jury making the law of treason.

Mr. ]\fARViN. Under S. 1401, the prosecution has to prove beyond
reasonable doubt that the person had the intent to provide this
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information to a foreign oovernment, not merely proof that he in-

tended to make the Information pubhc. The prosecution has to

show that this person actually had that intent and not only that the

information was communicated to the foreign a^ent but that he

intended it to be comnumicated to a foreign agent. That^the pro.^ecu-

tion has to prove bevond a reasonable doubt to a jury of 12.

Ms. Gale. That is right. You would have to prove the facts. But

I don't want the jury making the law regarding treason, and I don't

think these terms are sufficient protection against it.

We have had a lot of history in this country that in tunes of natioiial

crisis we do not alwavs use 'our heads, either as individual citizens

or as Government officials or as juries, in a manner that 20 years

later we Imd to meet c^ur normal standards of beliavior. I am not

eager to see any future Diiniel Ellsberg put into that kind of jeopardy.

Mr. Marvin. The jury is not making the law regarding treason.

It is merely determimng'whether the defendant intended to disclose

the information to a foreign government.

Moving on to the last point that I vrant to make, you state, Ms.

Gale, that in section III it is probably the first tune in the history

of Anglo-American law that theft defines property to include intel-

lectual propertv or information.

Do you think that a person who would steal trade secrets or other

confidential information from a corporation should be guilty of thel t?

Ms. Gale. Well, I believe that we have such a law at the moment.

It seems to me that that is a very diflPerent kind of problem than the

one that is raised bv the general Iheft statute.

Mr. Marvin. W^ell, let's take it one step further.

vSuppose that a corporation gives confidential information, for

example, those trade secrets, to the Government and then suppose

someone' steals that information from the Government. Now^, the

Government is in possession. Do you think that sliould be theft?

Ms. Gale. Well, first of all, there are problems in defining what it

means to steal information, and I don't have much faith m the Govern-

ment's definition based on the briefs that were filed in the Ellsberg

case.

There does seem to be an attempt to broaden the reach of the word

theft to encompass activities which are not and have not been thought

of in the past as theft.

Mr. Marvin. To get back to my question, if the corporation gives

the trade secrets to the Government and the person steals that infor-

mation from the Government
Ms. Gale. Is this information covered by patent rights and iaws.^

Couldn't it be taken care of in that way? Why shouldn't it be?

Mr. Marvin. I am trying to determine whether there can be a

line between information \hat is subject to theft and information that

is not. How would vou draw the line between what information would

be subject to a theft provision and what kiformation would not be?

Ms. Gale. Well, I am not sure that the crhninal iaw^ is a useful

tool to deal with this problem. I do see patent and copyright laws as a

proper road in restricting this information concerning profitable-; •

Mr. Marvin. Do vou see a need for criminal penalties here?

Ms. Gale. We are^not talking, or rather I am not talking about.use

of information for profit. The theft of trade secrets is not, to the best
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of my knowledge, ordinarily done mcrel\' for the joy of knowledge,
but for the use of the information to make money.
Mr. Marvix. That is right.

Ms. Gale. If you can write a statute so narrowly that it would
really refer only to information which is used wrongfull}' under patent
or copyright laws, then I think it would probably be sufficient, but
that is not what the general definitions sections of S. 1400 regarding
theft and receiving stolen property do. They are much broader.

Again, this is not some pie-in-the-sky kind of suggestion, because
the Government, in the Ellsherg case, looked at the existing statutes

and tried its best to use them to prosecute for theft of Government
information.
Mr. Marvin. They didn't use those statutes in the Ellsberg case.

Ms. Gale. Pardon?
Mr. Marvin. They didn't use those statutes, did they?
Ms. Gale. There was an attempt to argue that way. I don't

believe that they did actually use the current statutes.

Mr. Marvin. No, that was not the theory of their case.

Ms. Gale. Well, there was a theory that there had been theft

of Government property, despite that fact that the documents
were not converted, Vjut were copied.

Mr. Marvin. Well, under section 2071, Avliich is existing law,

it says that a person who willfully or imlawfully removes any record,

paper or document or an3'tliing filed or deposited with any clerk or

officer of any court or any public office, shall be fined not more than
$2,000 or imprisoned not more the 3 years or both.

I think this statute does pertain to government information.

Are you aware of any abuses under that statute, which would give

you cause to believe that the theft provisions of S.l or S. 1400 could

be abused?
Ms. Gale. The difference is in talking about records and doc-

uments as things and talking about intellertual propert}^ which
is carefully defined in S. 1400 to be the information itself, regardless

of how it is preserved.

Nobody would prosecute me for the theft of a Government record

if I go into a Government office and copy it or take the information

from it, not under the statute 3'ou are talking about.

Mr. Marvin. So your objection to such a statute is satisfied if

the person takes a document containing the information rather than
if he Xeroxes it and leaves the document there?

Ms. Gale. Well, I am not arguing that anybody has the right

to steal documents which belong to another person. No, that is not
what I am talking about.

Mr. Marvin. 1 think that is what section 17;>1, dealing with
theft, intends to reach.

Ms. Gale. That may be what it intends, but I think it sweeps
too broadly.
Mr. Marvin. I have no further questions.

Mr. SuMMiTT. No questions.

Senator Hart. Thank you very much. We are grateful for the

thoroughness with which this testimony was prepared.

We are adjourned, to resume at 10 a.m., Monday, next in this

room.
[Whereupon, at 1 p.m., the subcommittee recessed, to reconvene

at 10 a.m., Monday, July 22, 1974.]
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prologue

(By Tom C. Clark*)

It is truly said that society prepares the crime and the criminal commits it.

And when society neglects its responsibilities, whether it be b}^ the failure to

eliminate causes or to regulate effects, there can be disastrous consequences
upon the mores of the people. We are suffering from such a malaise today.

Winston Churchill warned that many a civihzation has fallen for lack of a
criminal justice system. The beloved Mr. Justice Holmes observed that for the

most part the purpose of the criminal law was to induce external conformity to

established rule.' And while this is certainly a necessary objective, history teaches
that not only the enjo,yment but also the survival of individual liberty depends
largely upon the existence of a wise, impartial criminal justice sj'stem. Yet it

should be recognized that there is much in our system of penology that is vin-

dictive, archaic and unmanageable. We have, through our own neglect, made a

scarecrow of the law, setting it up as an object of fear rather than as a set of

deeply respected principles by which every American citizen should live. Cer-
tainly Gladstone was correct when he said that good laws make it easier to do
right and harder to do wrong. ^ Conversely, however, bad laws make for more
wrong and less right, and the wrong is all the more compounded by lax or selec-

tive enforcement.
It is an understatement to say that we have shamefully neglected our criminal

justice system. Since the enactment of The Crimes Act of 1790,^ which was the
lirst set of federal criminal laws, there have been just four revisions.^ In the in-

terim periods. Congress enacted thousands of laws, making a crazy quilt of our
criminal code through piecemeal enactments reflecting the public pressure of

the moment. Although these spasmodic revisions reorganized the code in a more
logical sequence and eliminated some of the inherent hide-and-seek aspects of

such installment legislation, they were essentially housekeeping recodifications

of existing law. No serious commitment to reform the substantive content of

our criminal justice code was made until 1966, when Congress created the Na-
tional Commission on Reform of Federal Criminal Laws.^

•Associate Justice, United States Supreme Court (Retired).
> O. W. Holmes, The Common Law 49 (1881).
- J. Brande, Speaker's Desk Book of Quips, Quotes and Anecdotes 145 (1963).
5 Act of April 30, 1790. ch. 9, 1 Stat. 112.

* Crimes Act of 1825, ch. 65, 4 Stat. 115; U.S. Rev. Stat. tit. LXX (1877) (Authorized by Act of Jan. 27.

1866, ch. 7, 14 Stat. 8; Criminal Code of 1909, ch. 321, 35 Stat, 1143; 18 U.S.C, as revised Act of June 25, 1948,

ch. 645, 62 Stat. 683.)
5 Act of Nov. 8, 1966, Pub. L. No. 89-801, 80 Stat. 1516, as amended Act of July 8, 1969, Pub. L. No. 91-39,

83 Stat. 44 (appearing in notes preceding 18 U.S.C).
The National Conimission was created for the purpose of: (a) formulating and recommending legislation

which would improve the federal system of criminal justice, and (b) making recommendations for revision

and recodification of the criminal laws of the United States, including repeal of unnecessary or undesirable
statutes and such changes in the penalty structure as the Commission may feel will better serve the end
of justice. 18 U.S.C. prec. § 1. The final report of the Commission was to serve as a "work basis" for congres-
sional consideration of the need for reform.
The Commission comprised three members of the Senate appointed by the President of the Senate:

Sam J. Ervin, Jr., Roman L. Hruska, and John L. McClellan; three members of the House of Representa-
tives appointed by the Speaker of the House: Vice Chairman Richard H. PofI, Robert W. Kastenmeier, and
Abner J. Kikva; three public memliers appointed by the President : Chairman Edmund G. Brown, Donald
Scott Thomas, and Theodore Voorhees: and one circuit judge, George C. Edwards, Jr., and two district

judges, A. Leon Higginbotham, Jr., and Thomas J. MacBride, appointed by the Chief Justice. U.S. Cir-
cuit Judge James M. Carter and Congressman Don Edwards served as members of the Commission from
its inception until December 1967 and October 1969, respectively. I had the honor of chairing the fifteen

member Advisory Committee created by the Commission and Louis B. Schwartz served as Staff Director

(7991)
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A previous private study conducted by the American Law Institute, the results

of which were embodied in the Model Penal Code of 1952,8 had led to a hearing
in 1953 Vjefore Senator McClcllan's Subcommittee on Criminal Laws and Pro-
cedure, of the Senate Committee on the Judiciary. Dviring the course of later

hearings, in 1971 before tliis same Subcommittee, Professor Wechsler reported
the chaotic state of the federal criminal laws :

^

Preliminarj' studies left no doubt to us that the central challenge of the penal
law inhered in the state of o\ir penal legislation, ^'iewing the country as a whole,
criminal law consisted of an uneasy mixture of fragmentary and uneven and
fortuitous statutory articulation, common law concepts of uncertain scope and
a miscellanjr of modern enactments passed on an ad hoc basis and frequently
producing gross disparities in liability or sentence.

It should be noted that several states had recognized the inadequacies identified

by Professor Wechsler, and have adopted modern criminal codes.*

Both The Model Penal Code of the American Law Institute » and the New
York Revised Penal Law '" served as models for the Final Report of the National
Commission (Commission Report). '• The Report is the result of the combined
efforts of the Commission, its staff and an Advisory Committee working over a

three-year period. Preliminary drafts were first prejaarcd l)y the staff, circulated

to the Commission memloers and its Advisory Committee, and thereafter dis-

cussed at periodic joint meetings of the three groups A Study Draft was completed
by June of 1970,1- and distributed to some 5,000 individuals and associations for

their critical analysis and comments. The Commission then considered the com-
ments received in detail, and adopted the final draft which was submitted as the
Commission Report to the President and the Congress on January 7, 1971.

Shortly after the Report was submitted, the McClellan Subcommittee mailed
out requests for comment on the Commission's work to some 6,000 state attorneys
general, county and district attorneys, professors of crimina,l law and related

subjects and interested private groups Subsequenth', the Subcommittee held
thirteen days of public hearings. Sixty-four witnesses were heard and a hearing
record of approximately 4,000 pages was ctmipiled.'^ Among the organizations
which submitted statements or sent representatives were the American Bar
Association, the Federal Bar Association, the Association of the Bar of the Citj' of

New York, the New York Count}^ Lawj-ers Association, the N.A.A.C.P., the
N.C.C.D., the A.C.L.U., the N.L.A.D.A. and the Committee for Economic De-
velopment. The Subcommittee considered the criminal codes of some twenty-five
foreign countries, a detailed report of the impact of the proposed code on federal

criminal litigation and judicial administration submitted by the Administrative
Office of the United States Court, and the recommendations of the Committee
of the Judicial Conference of the United States. The facilities of the National
Institute of Law Enforcement and Criminal Justice were utilized in analyzing
the massive amount of data received.
From this exhaustive study were derived two bills which ar^"^ currently jM-uding

in the Senate. S. 1,'^ which was introduced in the Senate on January 4, 1973, by
Senator McClellan, is known as the Judiciary Committee Bill. Its 538 printed
pages reputedly make it the most voluminous bill ever introduced in the Senate.

6 See Wechsler, The Chalknge of a Model Penal Code. 65 IIarv. L. Rev. 1097 (1052). See also Wechsler-
Codificatinn of Criminal Law in the United States: The Model Penal Code, 68 Coi.UM. L. Rev. 1425 ( 1068).

' Prepared Statement of Professor Herbert Wechsler, Htarinqs Before the Subcomm. On Criminal Lairs
and Procedures of the Senate Comm. on the Judiciary, Reform of the Federal Criminal Laivs, 'J2d Cong., 1st

Sess. at 522.
8 Louisiana was the first state to revise its criminal code in this century. See Criminal Code of 1042. L.\.

Rev. Stat. Ann. tit. 14 (1065). Oilier states which have since enacted new criminal codes arc (.with the
effective dates of codes shown); Colorado (Ui72), Cdi.o. Rev. Stat. Ann. ch. 40 (Supp. 1071); Conneciicut
(1971), Conn. Gen. Stat. Ann. ch. 53(a) (1072); Delaware (1073>. Det,. Code Ann. tit. 11 (Supp. lo72U
Illinois (10H2), 111. Ann. Stat. ch. 38 (Smith-IIurd 10(i4); Geovsia (lOfti). Ga. Code Ann. tit. 26 (1073);

Kansas (lo70), Kan. Stat. Ann. ch. 21 (Supp. 1072); Minnesota (10(i3); Minn. Stat. Ann. ch. 600 (1060);

New Mexico (10(i3). N.M. Stat. Ann. ch. 40A (1004); New York (1057), N.Y. Penal Lavt (McKinney
1067); Montana (1074), Mont. Rev. Code Ann. tit. 04 (Supp. 1073); Ohio (1074), Ohio Rev. Code Ann.
tit. XXIV (Baldwin 1071); Oregon (1072), Ore. Rev. Stat. tit. 16 (1071); Pennsylvania (1073). Pa. Stat.
Ann. tit. 18 (1073); Wisconsin (1056), Wise. Stat. Ann. tit. 45 (1072); and Texas (1074), Tex. Penal Code
(Supp. 1073).

» Model Penal Code (Proposed OfTicial Draft, 1962).
i" N.Y. Rev. Penal Law (McKinney 1067).
" Nat'l Comm'n on Reform of Fed. Crim. L.uvs. Final Report (1971) [hereinafter cites as Com-

jiissioN Report].
12 Nat'l Comm'n on Refoum of Fed. Cki.m. I/AWS, Study Draft (1070).
'3 Hearings on the Reform of the Fed. Criminal Law BtfDre the Siibconiiii. on Criminal Laws and Procedures

of the Senate Cimim. on the ./iidician/. 92d (^onp., Isl and 2d Sess. (1971>.
'< S. 1, •,»3d Cong., 1st Sess. (1073) [liereinafter S. 1].
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S 1400 1^ the Admini-^tration-sponsorod bill, was introduced in the Senate on

T^iarch 27 1973 by Senator Hruska.i^ it consists of 336 pages of printed material.

The House counterpart of S. 1400, H.R. 6046,'^ was introduced on Aiarcii 2.,

1973 bv fifteen Congressmen. A third bill. H.R. 10047,i« was introduced in the

House of Representatives on September r,, 1973, by Congressmen Kastenmeitr

and Edwards H.R. 10047 duplicates the bill proposed in the Commission Report.

\n \merican criminal code—really the first in our history—is indeed sometning

for the people to contemplate in earnest. It presents both a challenge and an

opportunity to law enforcement officials, correction oflicials, lawyers, judges,

administrators, law professors, law students and the public. An American criminal

code should certainly endeavor to encompass all federal offenses m a coherent

looical form, reflecting in the final analysis enhghtened modernized concepts ot

crhninal justice. Bat perhaps more significantly, it should serve to rekindle an

aljiding respect for the law in our nation. It is therefore incumbent upon all

Americans to assist the Congress in striving for the goal that the revised penal

code embrace the most humane principles of criminal justice ever adopted by a

free society. The Northwestern University Law Review is to be congratulated

for devoting this issue to a symposium on these vital legislative proposals now

before the Congress. It should have a most constructive influence on the develop-

ment of an American criminal code to which we may aU point with priae.

It is my purpose merely to set the tone for the materials that follow which

will examine some of the provisions of the proposed legislation in depth, ihe

criminal code proposed by the Commission, like Caesar's ancient Gaul is divided

into three parts. The fiVst part dehneates common jurisdictional basis upon

which federal offenses may rest, such as maritime and territorial jurisdiction,

federal public servants engaged in official duties, offenses involvmg the property

of the United States, the United States mails and assimilated offenses, ine hrst

section goes on to define the concepts of culpabihty causation and various re-

sponsibility defenses, including justification and excuse, execution of public duty,

self-defense, defense of others, proper use of force, mistake of law and duress.

Finally, this part of the Commission Code defines other specific restraints on

prosecution including statute of limitations, entrapment, prosecution of multiple

offenses, of form.er offenses and of offenses prosecuted in other jurisdictions.'"

The second part promulgates specific, substantive federal offenses, ihe offenses

are clearly defined somewhat in the language of state codes and the circumstances

of federal jurisdiction are noted.-" The third division deals with the sentencing

system, including the classification of offenses by grade, authorized sentences,^!

imprisonment, probation, fines, parole, coUateral consequences of conviction, lite

imprisonment, capital punishment, and, finally, appeUate review ^

The Commission's Proposed Code goes far beyond mere recodification. It is a

complete redefinition of federal crimes and the elements thereof, ranging at times

bevond existing precedent and subjecting the federal criminal law to a scheme ot

ruling postulates bearing directly upon the specific offenses created, its danger

lies in the enlarged concept of the appropriate federal role, whereby niany state

offenses are brought within the scope of federal authority. For exaniple, section

20Ub) places under federal jurisdiction all offenses "committed in the course ot

committing or in immediate flight from the commission" of any federal offense.

The present code imposes extra punishment for such acts but avoids taking over

the state prosecution.'^^ Xn addition, section 70S bars subsequent prosecutions by a

local government of state offenses which are based on the same conduct or arising

from the same criminal episode upon which a federal prosecution is oased. As

George Levine points out: "What is at stake is that balance of state and tederal

15 S 1400 93d Cone., 1st Sess. (1973) [hereinafter S. 1400]. ,„i,„„ n
16 Headngs on both S. 1 and S. 1400, which commenced April 16, 1973, became available as Oi December 11,

'^7 H R. 6046, 93d Cong., 1st Sess. (1973). Hearings on H.R. 6046 commenced July 17, 1973.

15 H.R. 10047, 93d Cong., 1st Sess. (1973) [hereinafter H.R. 10047].

19 Id. pt. A, chs. 1-7.

21 RepScin? thl'c^u^rent chaotic variety of offenses and penalties is a limited number of classes of crimes:

(1) Class A felonies, which carry a maximum sentence of 30 years and a inaximum fine of $10,000, (-) ^'ass

B felomes, 1.5 years 'and $10,000; (3) Class C felonies, 7 years and $.5,000, (4) C ass A misdemeanoi^, one year

and $1,000; (5) Class B misdemeanors. 30 days and $500; and (6) petty infractions which comprise non

criminal finable violations. Each substantive offense is graded into several levels of senousness so that raoi e

serious misbehavior within each offense falls within higher categories See Brown and -^chwajU i..*^cm^

[ -ndcr the Draft Federal Code, 56 A.B.A.J. 935 (1970). S. 1 and S. 1400 also provide for c\?^^i/^^^'^';\o"^f^^^^^^^

alone: similar Unes for sentencing purposes, albeit the specific sanctions authonzed are different in magmtuae.

«?o^a^Ssion onhe^e^'^'piggy back" provisions, see 117 Cong. Rec. 6129 (remarks of Senator

McC!ellan).
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power which lies at the foundation of the American constitutional design." ^^ It is

submitted that the Proposed Code goes much too far in this regard. In addition
to potentially upsetting the delicate state-federal balance in the criminal law
area, the proposals, if adopted, will add heavy burdens to the federal judicial

system which is already bogged down by massive l)acklogs.

The Commission's Proposed Code also codifies for the first time as an element
of federal jurisiirudencc virtually every legal principle governing the actual trial

of a criminal case. This would produce an unfortunate rigidity in the law that is

characteristic of the law of some foreign nations. Moreover, the enumeration of

defenses to substantive offenses undertaken in the Proposed Code ^5 is not, in my
opinion, a proper subject for codification. Such defen-^es hav^e been developed in

the decisional law and any effort to freeze them into statutory language will lead
to ill consequences, to confusion and very ])ossibly to const ituiional attack.

Similarly, the effort to define causal relationship between conduct and result by
statute -^ is undesirable; experience as a trial judge persuades me that such a
definition would engender many new problems, thus compounding present difficul-

ties surrounding jury instructions.

The Administration's proposal has jurisdictional sections similar to those of

the Commission's Code." In addition, it contains two provisions which would
change existing substantive law with reference to the concept of "public duty."
The Administration's bill would create a defense to any federal prosecution when
the person charged "reasonablj"" believed that the conduct charged was required
or authorized by law to carry out his duty as a public servant or as a person acting

at the direction of a public servant. . .
." ^^ Another section provides an affirma-

tive defense to a federal prosecution when,^^ the defendant's conduct . . . con-
formed with an official statement of law, afterward determined to be invalid

or erroneous ... if the defendant acted in reasonable reliance on such statemen t

. . . and with a good faith belief that his conduct did not constitute an offense
_

The breadth of these provisions is alarming, exceeding any I have ever observed'

in a federal statute. Known as the "Nuremberg sections," the}' were suggested
possibly by the Commission's Proposed Code ^° or by the Model Penal Code,^'

each of which embodies a section of this tj"pe. I believe that such sections should
be condemned as they would only encourage or facilitate irresponsible, if not un-
lawful, conduct on the part of some public officials. S. 1400 contains other unsound
provisions. For example, it would roll back the insanity defense to the dark ages,*-

repeal the "clear and present danger" doctrine of Mr. Justice Holmes, ^^ overrule

all United States Supreme Court opinions on obscenity,^^ restore the guilt by
association provisions of the Smith Act ^^ and reestablish capital punishment.^*
None of these provisions should be enacted into law.

S. 1, the Judiciary Committee Bill, is much tougher in many respects than the
Commission's Proposed Code but it does soft pedal the degree of federal intrusion

into state jurisdiction." It incorporates many of the ideas contained in other

legislation sponsored by Senator McClellan and reflects more traditional policy

as to criminal punishment.
I fault all of the proposals relating to this latter point in one respect. Although

the effort to classify offenses by grade and to scale sentences accordingly represents

a slight improvement over the existing sj'stem of sanctions. I submit that drastic

changes should be made in our corrections policy. We have for almost 200 years
adhered to firm principles of inexorable punishment. This approach has proven
to be a dismal failure. It tragicallj' produces recidivists from four out of five

individuals committed to the charge of our correctional institutions. Prisons too
often operate as "schools of crime" condemning some first offenders to a lifetime

" O. Levine, Proposed New Federal Criminal Code:A Constitutional and Jurisdictional Analysis. 39 Brook-
lyn- L. Rev. 1,8 (1972).

"H.U. 10047, chs. 6, 7.

2« Id. § 305.
2' S. 1400, chs. 2-5.
2S Li. § ,521 (a).
2' Id. s 532.
30 II. R. 10047, §§ 602(l)-{2), 609.
31 Model Pexat, Code § 3.03 (Pioposod Oflicial Draft, 1962);
32 S. 1400, § 502.
33 See, e.g.. id. § 1103; compare Schenck v. United States, 249 U.S. 47, 52 (1919).
3' S. 1400 § 1851.
34 Compare id. § 1103 with Smith Art of 1940, ch. 439, 54 Slat. 670, as amended Act of June 25, 1948. ch. 645,

§ 1. 62 Stat. 808 (how contained in 18 U.S.C. § 2385).
36 S. 1400 § 2401.
i^ See, e.g., S. 1, §§ 1-1.^.6, 1-1A7.

i
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of criminal activity and failing to rehabilitate those convicted of more serious
offenses. Given this situation I believe that sentencing should be bej'ond the
realm of judicial power. Upon conviction, the defendant should be sent to an
institution where he could be physically and mentally examined and observed
during a ninety-day waiting period during which a pre-sentence investigation
report would be prepared. At the conclusion of this evaluation period an appropriate
punishment would be entered by a board or panel of suitable size composed of
experts in every aspect of penology. This would i^ermit a greater degree of flexibil-

ity in the administration of justice and avoid the evil of indiscriminate treatment
of a multitude of offenders. Though offenders may be numerous, a compassionate
society should nevertheless make certain that all are treated fairly and humaneh'
with the goal that the maximum number be rehabilitated.

The making of an American criminal code is a giant undertaking. It is my
hope that our citizenry will be aroused to take an active part in shaping this

historic legislation. Clarence Darrow, one of our most successful criminal lawyers,
expi-essed the view that laws should be like clothes—made to fit the people whom
they are meant to servers This should be kept in mind as the mountains of pro-
l)osals now on the desks of Congress arc studied. An American criminal code is

sorely needed. Much constructive work has already been done and today there is

l^rogress on many fronts. Yet, as matters now stand, there is still room, and
hopefully time, for further refinement and improvement of the present proposals.
My over fifty years of association with the courts compel me to suggest that

we first reexamine our present laws and discard all those which no longer are
compatible with the present mores. In too many instances our laws have become
obsolete and should be repealed. Jonathan Swift remarked that laws often are
like cobwebs which catch small flies but let the wasps and hornets break through. ^^

Let us strive to make our laws instruments of justice, sufficiently strong to snare
the guilty, but discerning enough to ensure that the innocent go free. After all,

isn't this what "Equal Justice Under Law" is all about?

Civil Liberties and National Security: A Delicate Balance

Throughout the history of the United States, the means employed to promote
national security i have often conflicted with civil liberties guaranteed by the
Constitution. 2 In more recent years, the nation has v/itnessed examples of such
conflict in the controversy surrounding the publication of the Pentagon Papers,

^

in convictions for obstruction of military recruitment,* and in prosecutions of

protesters against the war in Vietnam. ^ In each case, the government has sought
to justify infringement of civil liberties by invoking the needs of national security.®
The judiciary has assumed responsibilit.v for protecting first ximendment rights

from majoritarian fears of unpopular beliefs and expression.' Having recognized
that freedom of expression is essential to democracy,*' the Supreme Court has
nonetheless allowed certain limits to V)e placed on the exercise of these rights when
they appear to endanger the national securit.y.^ The justification for such restric-

tions was expressed by Mr. Justice Vinson in Dennis v. United States: ^°

Overthrow of the Government bj- force and violence is certainly a substantial
enough interest for the Government to limit speech. Indeed, this is the ultimate
value of any society, for if a society cannot protect its very structure from armed
internal attack, it must foUow that no subordinate value can be protected.

3s International Dictionary of Thoughts 429 (1969). See generally Darrow, Crime—Its Cause and
Treatment (1925).

38 SwnFT, A Critical Essay Upon the Faculties of the Mind P. (1707).
' "National security," for purposes of tliis Note, refers to the government's capacity to protect it self against

internal subversion and external aggression that would threaten its existence with violent overthrow.
2 See T. Emerson, D. Haber, & N. Dorsen. Political and Civil Rights in the United States (3d

ed. 1967).
3 New York Times Co. v. United States, 403 U.S. 713. rev'g per curiam, United States v. New York Times

Co.. 444 F.2d 544 (2d Cir. 1971), and aff'g. per curiam, United States v. Washington Post Co., 446 F.2d 1327
(D.C. Cir. 1971).

* See, e.g., United States v. Baranski, 484 F.2d 5.56 (7th Cir. 1973).
« See. e.g., Dellinger v. United States, 472 F.2d 340 (7th Cir. 1972), cert, denied, 410'U.S. 970 (1973).
' For reasons for skepticism regarding government claims of threats to national security in cases involving

speech and association, restrictions on international travel, and government personnel programs, see De-
velopments in the Law— The National Security Interest and Civil Liberties, 85 Harv. L. Rev. 1130 (1972).

" Id. at 1135.
» Whitney v. California, 274 U.S. 357, 375-76 (1927) (Brandeis, J., concurring).
' For a review of the limits set on free speech involving national security issues for the last fifty years, see

Strong, Fifty Years of "Clear and Present Danger": From Schenck to Brandenburg—and Beyond, 1969 Sup.
Ct. Rev. 41.

'»341 U.S. 494, 509 (1951).
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The standards that have been erected by the Court to effectuate a proper
balance between the conflicting interests of free expression and national security
must V)e follo\\ ed in any attempt to reform current statutory law.
The national security sections of the two bills currently pending before the

Senate, S. i i' and S. MOO,'^ having been drafted during the time of massive protest
against the war in Vietnam, reflect the experience of the government in dealing
with that protest under current national security laws. In particular, the espionage
sections, including the unlawful dissemination of confidential governmental
documents,i3 were written dtniiig the recent controversy concerning the Pentagon
Papers; the sections concerning avoidance and obstruction of military service '^

during a period of unprecedented evasion of the Selective Service Act and desertif)n

from the armed forces; and the definition of trea-^on '^ durin.i; a time when the
public d'^monstrations against the v/ar were viewed by some government officials

as giving aid and comfort to the enemy. The late 1960's were also a time of general
social and political imrest, which often included violent actions and the formation
of militant organizations. In this context, the sections on advocacy and incitement
of armed insurrection ^^ were drafted.

This note compares the two Senate proposals for federal legislaticm governing
national secm-ity ^^ with existing law and with one another.'^ Problems generated
by the proposed sections are discussed, with emphasis placed on fundamental
constitutional issues.

Treason

In the sections on treason and military activity against the United States,

l)oth proposals raise the question of the extent to which the legislative definition

of trea.son must follow that of the Constitution. The current provision on treason ^^

follows the constitutional language of article III, § 3, which defines treason as

"consist[ing] only in levying War against [the United States], or in adhering to

their Enemies, giving them Aid and Comfort." ^o S. 1 retains the definition of

treason found in the Constitution and in the present statute by de.scribing the
offense as "levying v/ar against the United States ... or adhering to its enemies,
giving them aid and comfort." -' S. 1400 changes current law by adding a def-

inition of "levying war against the United States:" '^^ Engaging in armed rebellion

or insurrection against the authority of the United States or a state with intent to:

(A) overthrow, destroy, suppLint, or change the form of government pf the United
States; or (B) sever a state's relationship with the United States.

To the extent that this subsection is viewed as a legislative attempt to redefine

the Constitution's treason provision, the S. 1400 treason proposal might be ques-
tioned as an infringement on the power of the judiciary to interpret the Consti-
tution. On the other hand, to say that the Constitution precludes Congress from
defining an offense involving conduct contemplated by the treason provision seems
inconsistent with the broad constitutional power afforded Congress to fix penalties.

" 8. 1, 03rl Cong.. 1st Sess. (1073) [hereinafter cited as S. 1].

'2 S. 1400, Q3rl Cong., 1st Sess. (1073) [hereinafter cited as S. 1400].

" S. 1, §? 2-5B7, 2-5B8; S. 1400, 5§ 1121-26.
'-* S. 1, §§ 2-5B.5. 2-.5B6; S. 1400, §§ 1115, 1116.

"S. 1, §2-5Bl; S. 1400, §1101.
115 S. 1, § 2-.5B3; S. 1400, § 1102.
»7 In addition to S. 1 and S. 1400, two other bills have been introduced lioforo Coiigress: TI.R. 60 IG, 93d

Cong., 1st Sess. (1973), the natioiial securitv sections of which are identical to those of S. 1400; and H.U.
10047, 93d Cong.. 1st Sess. (1973), which wonld codify the N.\tional Commissiox o.>i Reform of Feperat.
Criminal Laws, Final Report [hereinafter cited as Commission Report], as found in Hearinos before the

Siilicomm. on Criminal Lawn and Procedures of the Comm. on the Jii.iUciary, 92d Cong., 1st Sess., pt. I at 231

(1971) [hereinafter cited as Hearings].
>8 The national security sections of S. 1 and S. 1400 are based principally on national security provisions

currently existing in chapters 37 (Espionage and Censorship), 105 (Sabotage), and 115 (Treason. Sedition

and Subversive Activities), of title IS: portions of sections d'^xling with revelation and destruction of re-

stricted information on atomic energ'.' are derived from title 42 ;and protx)sal sect ions oncerningccmnnunica-
tion of classified information by public servants, registration of foreign agents, wartime censorship, and
avoiding military service artse from title 50 and its appendix. The organization of these sections into one
cohesive unit is, in itself a major accomplishment of the two proposed bills.

19 18 U.S. C.§ 2381 (1970):

Whoever, omng allegiance to the. United States, levies war against them or adheres to their enemies,
giving them aid and comfort within the United States or elsewhere, is cuilty of treason ....

The St at ute omits reference to the two-witness rule of the Constitution.
!» U.S. ("onst.art.TII, §3.
2' S. 1. 5 2-5B1. The ofTenso is graded as a class A felony but, as under existing st^tute. a per.son convicted

of treason mav receive the death sentence. The relevant sentencing provisions for S. 1 are found in §§ 1-4B1
to l-4B3(in)prison7nent), §§ 1-4C1, 1-4C2 (fines), and §§ 1 4K1, 1-1R2 (sentence of death).
" S. 1400. § 1101(a)C2). Violation of this subsection is penalized as a class B felony; violation of the subsec-

tion dealing with "adhering to t lie enemy" is nenalized as a class A felon. The relevant sentencing provisions

Jor S. 1 100 are found in §§ 2301-01 (imprisoument), §§ 2201-01 (tines), and§§ 2401-02 (death seat-'nee).
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Ha\ing been given that power, "Congress could hardly be denied the right to set

different grades of punishment and, necessarily, to specifj- the varieties of treason-

able conduct to which the respective penalties should apply." ^* ^ .

Rather than risk a constitutional challenge to a redefinition of treason, however,
the drafters of S. 1 created a separate oitense and called it "ir-iiitary activity

against the United States." ^^ In giving another name to conduct which might
be termed treason only by stretching the Constitution's definition, the drafters

avoided one constitutional hurdle. iSevertheless, in its use of the language 'facili-

tates military activity of the enemy," the proposed section may encounter first

amendment obstacles since the word "facilitates" can be construed to cover
advocatory conduct.^^ For example, one who had advocated immediate with-
drawal of all American troops from Vietnam, "with the recjuisite intent of 2>reventing

a United States victory, could be prosecuted under S. 1 if it were shovvn that the

enemy was encouraged in his military activity by such dissent in this country. ^^

If this section is to be adopted, therefore, it should be clear that the term "facilita-

tion" does not include such speech.

Advocacy and incitement

The proposals also raise constitutional cjuestions dealing with advocacy of
armed insurrection. ^^ Current law in this area, the Smith Act,-* is sub-stantiaily

carried forward in the provisions of both S. 1 -^ and S. 1400.^" The proposed sec-

tions, while simplifying the language of the Smith Act, retain its essential prohibi-

tion^^ against certain types of advocacy and thereby retain its first amendment
problems as well.

The current constitutional standard fur proscription of some forms of advocacy
was provided by the Supreme Court in Brandenburg v. Ohio?^ The "imminent
lawless action" test established by that per curiam opiirion purports to reiterate a
previouslj' determined principle: ^^

^
The constitutional guarantees of free speech and free press do not permit a

State to forbid or proscribe advocacy of the use of force or of law violation except
where such advocacj' is directed to inciting or producing imminent law'less action

and is likely to incite or produce such action.

Under present law, therefore, advocacy of armed insurrection can be proscribed
only if two elements are found: first, that the advocate directed his speech to
inciting or producing imminent lawless action; and second, that his speech was
likel\' to do so.

According to the Brandenburg decision, the constitutionality of the Smith Act
was sustained in Dennis v. United States ^^ on the theory that the Act emJ^odies the

23 Hurst, TTtason in the United States, 58 Harv. L. Rev. 395, 419 (1944).

2*S. 1, §2-5B2:
(a) Offense.—A person is guilty of military activity against the United States if, with intent tO-aid the

enemy or to prevent or obstruct a victory of the United States, he participates in or facilitates military
activity of t he enemy.

(b) Affirmative Defense.—It is an afflnnative defense that the defendant acted as a member of the armed
services of the enemy in accordance with the laws of war.

25 Co-MisirssioN Report at 231.
28 State of the American Civil Liberties Union, in Hearings Before the Stt'ocomm. on Criminal Lairnand Pro-

cedures of the Comm. O'l the Judiciary, 'J2d Cong., 1st Sess:, pt. Ill at 1453 C1971; [hereinafter cited m Stotcvunt

ofACLU].
2' According to S. 1, a person is guilty of the offense of armed insurrection if (1) with intent to oveithrow,

supplant, or change the form of the govenmient of the V nited States or of a state, he: U) engages in an armed
insurrection, or (ii) directs, leads, organizes, or provides a substantial portion of the resources of an armed
insurrection which involves .50 or move accomplices.

S. 1, § 2-5B3. S. 1400 would find one guilty of armed insuiTection if he "engages in armed rebellion or
insurrecl ion against the U nited States with intent to oppose the execution of any law of the United States."

S. 1400. §1102.
28 IS U.S.C. §2385 (1970): \M:)oever knowingly or wilfully advocates, abets, advises, or teaches the duty,

necessity, desirability, or propriety of overthrowing or destroying the government oi the United States or
the government of any State, Territory, District or rossessiou thereof, or the government of any political

subdivision therein, by force or violence, or by the assassination of any officer of any such government: or
Whoever, with intent to cause the oveithrow or destniclion of any such government, prints, publishes, edits,

issues, circulates, sells, distributes, or publicly displays any written or printed matter advocating, advising,
or teaching the duty, necessity, desirabiliiy, or propriety of overthrowing or destvoyiog.any goverrmierit in
the United States by force or violence, or attempts to do so. . . .

29 S. 1, §2-5B3(a)(2): [WJith inlent to induce or otherwise cause other persons to engage in armed insuiTec-
tion which is, in fact, in violation of paragraph (1), he: (i) advocates the desirability or necessity of amied
insurrection under circumstances in which there is substantial hkelihcod his advocacy wiU imminently
produce, in fact, a violation of paragraph (1). ...

^'' S. 14C0, §1103(a) : A person is guilty of an offense if, with intent to bring about the overthrow oi' destnic-
tion of the government of the United States, or any state or local government, as speedily as circumstances
permit, he: (1) incites others to engage in conduct which then or at som.e future time would facilitate the
oveithrow or destiiictiou by foicc of that government. . ..

3' 395 U.S. 444 (1969).
e Id. at 447.
M" .494(1951).
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above principle and had been applied only in accordance with it.'* PresumaV)l\',
then, the simplification of the Smith Act, as found in S. 1 and in S. 1400, would be
construed to embody the same principle. Before a presumption of constitutionalitj''

is accepted, however, the language of each proposed section should be analyzed in
terms of the language of the Brandenburg decision itself.

The provision in .S. 1 seeks explicitly to meet the Brandenburg test b}^ requiring^

two elements to constitute an offense: first, "intent to induce or otherwise cause
other persons to engage in armed insurrection," and second, "substantial likelihood
[that the] advocacy will imminently produce, in fact, [armed insurrection]." '*

The latter element of the subsection easily meets the second Brandenburg pre-
requisite of likely incitement or production of imminent lawless action. The former
element, however, might prove constitutionally fatal to the subsection. While ita

use of the term "intent" would appear to carry out the meaning of the Brandenbura
phrase "directed to," the crucial term "imminent" is not included.

S. 1400 requires "intent to bring about the overthrow or destruction of the
government ... as speedily as circumstances permit." ^^ In the Dennis opinion,
the Supreme Court sustained convictions under a similar charge. The Court con-
strued "as spcedil}' as circumstances permit" to mean "that the revolutionists

would strike when they thought the time was ripe." " When viewed in terms of the
Brandenburg test, however, such a construction suffers from the same flaw found
in the intent requirement of S. 1 : the lawless action intended to be incited or pro-
duced need not be imminent. S. 1400 also omits the requirement of imminence
from the second element of the offense: inciting others "to engage in the conduct
which then or at some future time would facilitate the overthrow or destruction of

that government." '* Because it lacks the requirement of "imminent lawless
action" in both elements of the offense, the provision in S. 1400, more clearly than
its counterpart in S. 1, appears to be in violation of the test of Brandenburg v.

Ohio.
The sections of S. 1^' and S. 1400^" which deal with conspiracy to advocate

or incite armed insurrection raise further first amendment questions in regard
to the freedom of association. Though differing in scope, both sections are derived
from the membership clause of the Smith Act, which prohibits organization of

or membership with knowledge of the purpose in "any societj^ group, or assembly
of persons who teach, advocate, or encourage the overthrow or destruction of

[the] government."" S. 1 prohibits an individual from organizing a conspiracy
which engages in advocacj^ of armed insurrection, or, as an active member of

such conspiracy, facilitating such advocacy.*^ g, 1400 goes further to proscribe
organizing, leading, recruiting, joining, or remaining an active member of, an
organization which has as a purpose the incitement of armed insurrection.*"

Since the Supreme Court, in Scales v. United States,** upheld the Smith Act's
membership clause, it could be argued that both proposals would likewise be

found to meet the current constitutional standard. The Scales opinion requires

that one's membership be active rather than nominal and that one hold specific

individual intent to contribute to the success of expressly illegal purposes.*'

To violate S. 1, an individual must organize or be "an active member of such
conspiracy;" he must also have "intent to induce or otherwise cause other persons

to engage in armed insurrection." To violate S. 1400, an individual must organize,

ii 395 U.S. at 4-17 n.2.
35 S. 1. §2-5B3(a)(2).
36 S. 1400. § 1103(a)(1).
3^341 U.S. at 510.
38 S. 1400, § 1103(a)(1) (emphasis added).
39S. 1, §2-5R3(a)(2)(ii).
«S. 1400, §1103(a)(2).
<i 18 U.S.C. §2385(1970):
Whoever organizes or helps or attempts to organize any society, group, or assembly of persons who teach,

advocate, or encourage the overthrow or destruction of any such government by force or violence: or becomes
or is a member of, or afliliates with, any such society, group, or assembly of persons, knowing the purposes
thereof—. . . .

42 S. 1, § 2-5B3(a)(2):
[W]ilh intent to induce or otherwise cause other persons to engage in armed insurrection which is, in fact,

in violation to paragraph (1), he: . . . (ii) organizes a conspiracy which engages in such advocacy, or, as
an active member of such conspiracy, facilitates such advocacy.
"S. 1400, § 1103(a):
A person is guilty of an offense if, with intent to bring about the overthrow or destruction of the govern-

ment of the United States, or any state or local government, as speedily as circumstances permit, he: . . .

(2) organizes, leads, recruits members for, joins, or remains an active member of, an organization which
has as a purpose the incitement described in subsection (a)(1).

«367 U.S. 203 (1961).
" Id. at 227-28.
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lead, recruit, join, or remain "an active member of an organization which has
as a purpose tlie incitement [of armed insurrection];" he must also have "intent
to bring about the overthrow or destruction of the government ... as speedily
as circumstances permit."
On their face, both proposals would probably meet the standards of Scales.

In application, however, both proposals could be used in ways that unjustifiably
restrict freedom of association. For example, the possibility exists under S. 1

that one could be held liable, long after his own illegal intent had dissipated,
for illegal advocacy by members of an organization that he once helped form.
If organizing with illegal intent is to be proscribed, the proposal should make
clear that coincidence of intent and the ultimate illegal acLion (advocacy of
armed insurrection) is required. Under S. 1400, one might be convicted for being
a member of an organization that holds incitement as a purpose though no act
is ever undertaken in furtherance of that purpose. The Smith Act requires that
the organization teach, advocate, or encourage the overthrow or destruction of
the government. In the case which accompanied the Scales opinion. Nolo v.

United States, the Supreme Court insisted on specific proof of present illegal

advocacy in connection with that requirement.'"* It is doubtful, therefore, that
the Court would approve such a blatantlj- restrictive application of S. 1400.
The existence of such possibilities in the proposed conspiracy sections can

serve only to discourage individuals from forming political organizations for
fear of later prosecution for the acts, speech, and purposes of others. One com-
mentator has concluded from a study of recent conspiracy cases that the con-
spiracj^ charge served "no essential function in protecting public security that
could not equally he served by individual prosecution for the forbidden advocac.y
or incitement after it has occurred."*^ If this be so, then the possible chilling
effect of the proposals on freedom of association far outweighs any government
interest in national security.

Constitutional problems concerning advocacy and incitement also appear in a
proposed S. 1400 subsection on obstructing military recruitment or induction.
That subsection proscribes "incit[ing] others to engage in conduct which, in fact,

constitutes an offense under section 1115 (Evading Military or Substitute Serv-
ice)."^'* Section 1115 includes four types of evasion of military or substitute
service: (1) failure, neglect, or refusal to register for, report for, or submit to
induction; (2) failure, neglect, or refusal to report for civilian service or enter
upon, perform, or satisfactorily^ complete such service; (3) failure, neglect, or
refusal to report for or to submit to the examination; or (4) false swearing or
making a false statement in connection with avoiding or delaying the military or
civilian service obligation of oneself or another.''^ Incitement to any one of these
four types of conduct would be subjec to penalty under S. 1400.
A statute ^'^ similar in purpose to the provision in S. 1400 dealing with obstruct-

ing military recruitment or induction ^i was recently declared unconstitutionally
overboard in United States v. Baranski.'^^ The statute in proscribing the use of any
means whatsoever to accomplish the hindrance of the Selective Service system,^^
was found to include within its proscription expressive conduct protected by the
first amendment :

^^

For example, a speaker or writer might declare in strong and persuasive terms
that the war in Southeast Asia was intolerable and unconscionable and that
every citizen should vocally protest the nation's participation. Irrespective of the
correctness of such a view, its delivery in speech or writing might be accomplished

« 367 U.S. 290, 299-300 (1961).
*' Nathanson, The Right of Association, in The Rights op Americans 231, 251 (N. Dorsen ed. 1970, 1971)
4SS. 1400, § 1116(a):

A person is guilty of an offense if, with intent to hinder, interfere with, or obstruct, the recruitment,
conscription, or induction of a person into the armed forces of the United States, he: . . . (3) incites
others to engage in conduct which, in fact, constitutes an offense under section 1115 (Evading MiUtary or
Substitute Service).

19 S. 1400, § 1115.
50 50 U.S.C. § 462(a) (Appendix—War and National Defense 1970):

[0]r any person or persons who shall knowingly hinder or interfere or attempt to do so in any way, by
force or violence or otherwise, with the administration of this title ... or the rules or regulations made
pursuant thereto . . .

(emphasis added).
51 S. 1400, § 1116, proscribes two additional forms of conduct:

(1) creation of physical interference or obstacle to recruitment, conscription, or induction into the
armed forces, and (2) use of force, threat, intimidation, or deception against a public servant of any
government agency engaged in such recruitment, conscription, or induction.

52 484 F. 2d 556 (7th Cir. 1973).
53 Id. at 564.
5< Id. at 565.
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with such a convincing sincerity that young auditors or readers might flee to
Canada rather than answering the call of their Selective Service boards. Even
though the words had this impact, it would be difficult to conclude that the peace-
making or pamphleteering was 0)ther than protected activity. Yet, the actor could
be prosecuted for a violation of Section 4G2(a) in that he had attempted to hinder
or interfere with the administration of the Selective Service by means "otherwise"
than force or violence.

The prohibition of S. 1400 in tliis area is much more clearly defined than that
of the statute overturned in Baranski. The latter proscribed use of "any way. (dv

force or violence or otherwise," to hinder the Selective Service system, while the
former prohibited only inciting others to engage in conduct which s))ecifically

violates the previous section in the proposed code. On this basis it could be argued
that S. 1400 avoids the problem of overbreadth.^^ It is clear, nevertheless, that the
conduct proscribed under the proposal—inciting others to engage in .conduct
which constitutes evading military or substitute service—could easily encompass
the type of speech described in the example from Baranski. Unless it can l)e

demonstrated that such speech poses a major threat to national securit.y, this

subsection of S. 1400 should be eliminated.

Still another significant first amendment question is raised by the proposed
codes in subsections dealing with inciting a member of the armed forces to mntiny,
insubordination, or refusal to carry out a duty.^^ In view of their dependence ou
the military's application of the first amendment to its own members, these
subsections may lead to restriction of first amendment rights of civilians. Mem-
bers of the armed forces have not been granted the same constitutional freedoms
as civilians." For example, in a case involving an off-duty reserve officer who
carried a sign derogatory to the President in a public demonstration against the
Vietnam war, the military court upheld the three-year maximum sentence for

acts and speech that would have been protected in a civilian context. ^^ Had the
soldier specifically disobeyed the order of a superior in carrying the sign, he might
have been convicted for insubordination as well. And had the soldier's hypo-
thetical insubordination resulted from his listening to a civilian speaker urge
that every citizen should actively protest against the war, that civilian could
be convicted under both S. 1 ^^ and S. 1400.'*'' Even assuming the propriety of the
court-martial in view of the distinctive conditions of military lifc,^' the proposed
sections would apply to anj'one who caused or incited insubordination, thereby
imposing on civilians' first amendment rights the restrictive military viewpoint. ''-

"Wartime^' offenses

In the area of sabotage a different type of problem arises, one which involves
the definition of the term "war." Under current law,^' the offense of sabotage
can occur only during time of war or national emergency. The proposed offenses

of sabotage ^^ may occur at any time, with the existence of war or national emer-

55 To be dpclared unconstitutionally overboarrl, a statute must lend itself to a substantial number o^
impermissible applications involving deterrence of conduct protected by the first amendmentjand there
must bo no valid construction which avoids ftbridsement of first amendment interests. Id. at 570, quoting
Bellinger v. United States, 472 F. 2d 340, 357 (7th Cir. 1973).

58 Those sections are S. 1, § 2-5B6(a)(3) and S. 1100, § 1117. S. 1400, 5 1117 deals as well with aiding mutiny
or de""rtion, an offense which S. 1 treats separately in § 2-5B10Ca)f2). Tlie proposed sections are derived
from 18 U.S.C. §§ 2387-88, which deal with impairing the morale of the armed forces. The two proposals
differ in their treatment of attempt and incitement with regard to the above snlisections. S. 1, § 2-5I3ti(a)(3i

requires that insubordination, mutiny, or refusal of duty l)y a member of the armed forces actnally occur.

The subsection eliminates the current sanctions against mere attempt to cause such conduct. S. 1400. on
the otlier hand, maintains the current element of incitement of member? of the armed forces to engage in

mutiny, insubordination, refusal of duty, or desertion. Section 1117(a)(2) proscriVios aiding, a'netting, ooun-
seling,"commnnding, inducing, proeui'ing, or facilititing the commission or nf tem'ited commission of nnuiny
or desertion by a member of the armed forces. Therefore, such conduct by members of the armed forces

need not necessarily occur for § 1117 to be violated.
57 Ser oeneraUy R. Rivkin, G.I. Rights and Army Jt'stice 90-145 (1070): Boyee, Freedom of Sperch and

the Miliiary, 1968 Utah L. Rev. 240: Brown. lMvH the Snldkr Be a Silent Member of Our Society?, 43 Mil..

L. Rev. 71 (19()9): Kester, .S'oWjVts Who InKnlt the Provident: An ViuaKy lAioh at Article ^^ f}f the Vviforn. Code
of Mililarv .Justice, 81 Harv. L. Rev. 16!I7 (1968): Sherman, The MiHtiiry Courts mni S(rricevian's First

Amendment, 22 Hastings L.J. 325 (1971): Wulf, Commentary: A Soldier's First Ami ndinent Ixiohts; The Art
of Formnlh) Granlinq and Practically Suppressing, 18 Wayne L. Rev. 665 (1972). Note, Prior Resrtaints

in the Military, 73 Colum. L. Rev. 1089 (1973): Note, Dissenting Serricemen and the First Amendment, 58
Geo. L.T. 534 (1970).

56 United Stntos v. TIowc, 17 U.S.C.M.A. 165, 37 C.M.R. 429 (1967).

««S.l, 5 2-5B6(a)(3">.
00 S. 1400, 51117(a)(1).
61 See United States v. Priest, 21 U.S.C.M.A. 564, 45 C.M.R. 338, 314 (1972).
62 Statement of .ACTA '^ at 1457.
63 18 U.S.C. §5 21.53-.'i4 (1970>.

«4 S. 1, § 2-5B4 and S. 1400, § 1111.

In addition to intentional sabotage, S. 1400 contains a section which makes it an offense to impair military

effectiveness throtig!i grossly negligent condnct. A i)arty violates this section wh.en he commits an act which
would constitute a violation of Die suhst intive sabotage provision and when that act is preformed "in

reckless disregard of the fact that his conduct might iniiniir, interfere with, or obstnict the ability of the

United States or an associate nation to prepare for or engage in war or defense activities." S. 1400, § 1112.
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gency affecting only the severitj" of the penalty. ^^ In neither current nor proposed
law, however, does the legislature define the term "war." The determination of
whether a war exists is left, therefore, to the courts which try individual cases
arising under those sections. In light of the contro\ersy generated by the un-
declared Vietnamese conflict, one would e.xpect little uniformity in national
security cases dealing with this question. As a result, the potential for arbitrary
or discriminatory sentencing is readily apparent. ^^

In providing a related offense of impairment of military effectiveness by false

statement,^' S. 1400 injects the constitutional issue of free speech into the matter
of defining war.''** As under existing law,^^ S. 1400 is limited to statements com-
municated in time of war with intent to impair military operations. Where the
present class of false statements is undefined, however, S. 1400 comprises specified
subjects—losses, plans, operations, conduct of the military forces, civilian or
niilitarj' catastrophe—or "any other matter of fact which, if believed, would be
liliely to affect the strategy or tactics of the military forces of the United States
or likelj" to create general panic or serious disruption." '"^

The power to proscribe certain types of s])eech is greater during v.artime
l)ecause "war opens dangers that do not exist at other times." ^i Such power
having encompassed the general provisions of the existing offense of false state-
ment, it would undoubtedly justif.y the resti'ictions on free speech attending the
enforcement of the S. 1400 offense. Given those restrictions, however, it is all

the more important that the term "war" be defined. A legislative definition of

the term would help i)rovide uniformity of opinion in cases arising under all

sections of the code which refer to war,^^ those which provide offenses contingent
upon the existence of war and those which increase penalties for offenses com-
mitted during wartime. In view of the restrictions on free speech imposed by
several of these sections, the narrow definition of war—that which is declared bj'

Congress in accordance with article I, § 8, of the Constitution—is recommended
for purposes of the code.

1^5 S. 1, § 2-5B4 grades sabotage as a class A felony If committed in time of war and if it "jeopardizes life o^
success of a combat operation:" a class B felony if committed in time of war: and a class C fr-lony if no''

committed in time of war. S. 1400, § Jill grades as a class A felony an offense committed in time of wa''
and "causing damage to or impairment of a major weapons systeni or a means of defense, warning, or re'

taliation against large scale attack:" a class B felony if committed in time of war in any other ease or if com'
mitted during a national defense emergency: a class C felony in any other case. The elevation of causing
injury to "sudden strike" systems to the highest order of sabotage offense meets the realities of modern
defense conditions in which attacks on these systems may occm- before a national emergency is declared
or a state of war exists. See 1 National Commission on the Reform ok Federal Criminal Laws, Work-
ing Papers 443 (1970>. [hereinafter cited as Working Papers].
M Both the New York City Bar Association and the ACLU have urged Congress to define the term

"war" for purposes of the new federal criminal code. See Statement of New York City Bar Association, in
Hearings, supra note 17, pt. Ill at 3513: and Statement ofACLU, at 1452-53.
" S. 1400, § 1114(a):

Offense.—A person is guilty of an offense if, in time of war and with intent to aid the enemy or to impair,
interfere with, or obstnict the ability of the United States to engage in war or defense activities, he knowingly
communicates a statement, which in fact is false, concerning: (1) losses, plans, operations, or conduct of
the military forces of the United States, or those of an associate nation or of the enemy; (2) civilian or niilitai'y

catastrophe; or (3) any other matter of fact which, if believed, would be likely to affect the strategy or tactics
of the miUtary forces of the United States or likely to create general panic or serious disruption.
6S18U.S.C. § 2388(a) (1070):

Whoever, when the United States is at war, wilfully makes or conveys false reports or false statements
with intent to interfere with the operation or success of the military or naval forces of the United States or
to promote the success of its enemies . . ..

M S. 1 also proscribes certain types of speech during wartime: S. 1, § 2-5B6 (Obstructing Military Service)

,

and S. 1, § 2-5B9 (Violation of Wartime Censorship).
" S. 1400, § 1114. The reference to "other matter of fact" impUes that the specified subjects are themselves

matters of fact, as distinguished from statements of political opinion. See 1 Working Papers, supra note
65, at 448-50. If such a construction l:>e accurate, tlie special dangers inherent in prohibiting statements of
opinion, particularly political opinion, would be recognized and avoided. The dangers inherent in prohibit-
ing speech which deals with general matters of fact, however, would still be present.

'I I do not doubt for a moment that by the same reasoning that would justify punishing persuasion to
murder, the United States constitutionally may punish speech that produced or is intended to produce
a clear and imminent danger that it will bring about forthwith certain substantive evils that the United
States constitutionally may seek to prevent. The power undoubtedly is greater in time of war than in time
of peace because war opens dangers that do not exist at other times.
Abrams v. United States, 250 U.S. 616, 627-28 (1919) (Opinion of Holmes, J., dissenting).

'2 Throughout the proposed chapters on national secmuty, the offenses and grading are based upon war-
time-peacetime and intermediate distinctions. Specitlcally, S. 1 offenses of military activity against the
United States, obstniction of miUtary service, and violation of wartime censorhship exist only during time
of war; the S. 1400 offense of impairing military effectiveness by false statement is likewise dependent upon
the existence of war. In addition to the sabotage sections described above, S. 1 has created two- and three-
level grading for its offenses of espionage and misuse of national defense information; similarly, though its

categories differ, S. 1400 offenses of impairing military effectiveness, inciting or aiding mutiny, insubordina-
tion, or desertion, espionage, and disclosing national defense information are graded on various levels be-
tween wartime and peacetime.

4G-437—75 22
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Restricted information

The final major constitutional issue raised by the national securitj" sections
of the proposed codes concerns dissemination of restricted information. This note
concentrates upon one crucial difference between S. 1 and S. 1400 in this area:
the categorization of information which may not be conveyed. Both proposals
differ significantly from current espionage law^; ^' however, where S. 1 would
narrow its scope, S. 1400 would broaden it. S. 1 has replaced all reference to
"classified" information with its own definitions of the types of information
which maj' not be misused.''^ S. 1400, on the other hand, maintains the current
distinction between "national defense information," for which a definition is

provided,^* and "classified information," for which definition is left to the pro-
visions of other statutes, executive orders or rules and regulations thereunder. ^^

As under existing law, violations of S. 1400 may rest upon the fact that the in-

formation conveyed or obtained has been marked or designated "classified in-

formation" by persons authorized to do so by statute or executive order." S. 1400
would, however, broaden the current offense both as to "leakers"—by including
former officials and others entrusted with classified materials, and as to recipi-

ents—by covering disclosure to any unauthorized person, not merely communists
or foreign agents.'* Since S. 1400 precludes the defense of improper classification,'*

it would be sufficient for conviction that the information has been classified.

'3 Present federal law treats unlawful dissemination of confidential government documents in several

disparate sections. In broad outline, current law:

1. Prohibits the "commumcation" of national defense information to a person not entitled to it, 18

U.S.C.§ 793 (1970);

2. Prohibits the "communication" or "publication" of the disposition of the armed forces in time of

war, 18 U.S.C. § 794 (b) (1970);

3. Prohibits the transfer or "publication" of photos of defense installations. 18 U.S.C. § 797 (1970); and
4. Prohibits the transfer or "publication" of cryptography or communication of intelligence informa-

tion, 18 U.S.C. §798 (1970).

Other limited provisions are found in other titles of the United States Code. See, e.g. 50 U.S.C. § 783(b)

(1970) (prohibits any officer or employee of the United States to communicate classified data to a repre-

sentative of a foreign power or a member of any Communist organization).

Hearings, supra note 17, pt. V at 4764 (citations in original).

See generalhi New York Times Co. v. United States, 403 U.S. at 736-39 (White, J., concurring) and Edgar
& Schmidt, The Espionage Statutes and Publication of Defense Information, 73 Coluji. L. Rev. 929, 936-1076

(1973).

74S. 1, §2-5Al(10):
"[N]ational defense information" means information regarding: (i) the military capability of the

United States or of a nation at war with a nation with which the United States is at war; (ii) military

or defense planning operations of the United States; (iii) military communications, research, or develop-
ment of the United States; (iv) restricted data as defined in section 2014, Title 42, United States Code;
(v) communications information; (vi) in time of war, any other information which if revealed could be
harmful to national defense and which might be useful to the enemy; ( vii) defense intelligence of the
United States, including information relating to intelligence operations, activities, plans, estimates,

analyses, sources, and methods.
S. 1. §2-5B8(a):

Offense.—A person is guilty of an offense if in a manner harmful to the safety of the United States

he: (1) knowingly reveals national defense information to a person who is not authorized to receive it:

(2) is a public servant and with criminal negligence violates a known duty as to custody, care, or dispo-

sition of national security information, or as to reporting an unauthorized removal, delivery, loss, de-

struction, or compromise of such information; (3) knowingly having unauthorized possession of a docu-
ment or thing containing national defense information, fails to deliver it on demand to a Federal public

servant entitled to receive it; (4) knovnngly communicates, uses, or otherwise makes available to an
unauthorized 'person communications information; (5) knowingly uses comniunications information;

or (6) knowingly communicates national defense information to an agent or representative of a foreign

power or to an officer or member of an organization which is, in fact, defined in section 782(5), title 50,

United States Code.
"S.1400, § 1126(g):

"[Ilnfoimation relating to the national defense" includes information, regardless of origin, relating

to; (1) the military capability of the United States or of an associate nation; (2) military planning or

operations of the United States; (3) mihtary communications of the United States; (4) military instal-

lations of the United States; (5) military weaponry, weapons development, or weapons research of the

United States; (61 rest'icted data as defined in section 11 of tlie Atomic Energy Act of lU'il, as amended
42 U.S.C. § 20141; (7) intelligence of tlie United States, and infoimation relating to intelligence opera-
ions, activities, plans, estimates, analyses, sources, and methods, of the United States; (81 communi-
cations intelligence information or cryptograpliic information as defined in .subsection (d) or (e""; (9)

the conduct of foreign relations affecting the national defense; or (10) in time of war, any other matter
involving the security of the United States which might be useful to the enemy.

"S. 1400, § 1126(b);
"[C]las.sified infonnation" means any information, regardless of its origin, wliich is marked or desig-

nated pursuant to the provisions of a statute or executive order, or a regulation or rule tliereunder, as

information requiring a specific degree of protection against unauthorized disclosure for reasons of na-
tional securitv.

" S. 1400, § 1124(a);
Offense.—A person is guilty of an offense if, being or having been in authorized possession or control

of classified information^ or having obtained such information as a result of his being or luiving been a
federal i)ublic servant, he knowingly communicates such information to a person not authorized to

receive it.

" Il(arings, supra note 17, pt. V at 4843.

'"S. 1410, § 1124(d);
Defeiuso I^recluded.—It Is not a defense to a prosecution under this section that the clivssified infor-

mation was improperly classified at the time of its classification or at the time of the offense.
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The degree of discretion granted by S. 1400 to allow the executive branch to
withhold information from the pubHc has ominous first amendment ramifica-
tions. A fundamental guarantee of the first amendment is the puljlic's right to
know about the activities of its government. *" In direct conflict with the public's

right to know, however, is the government's need for secrecy in those areas in-

volving protection of sensitive information from disclosure to unfriendly states,

security measures to insure the flow of intelligence, and conduct of certain dip-
lomatic business. *i An extensive system of classification has been set up by the
executive branch to prevent disclosure of such state secrets.^- S. 1400 would
sanction that system by punishing unauthorized disclosure and obtaining of

classified information, whether or not that information was improperly classified.

Thus, S. 1400 could be used to plug leaks of information that had been classified

not in the interest of the nation as a whole, but to avoid injury or embarrassment
to particular individuals or groups in the government

"The justification for S. 1400 would be strong if there were no evidence that the
classification system has been abused, that executive orders *^ have been strictly

adhered to, and that the classification of Top Secret has been reserved for ex-
ceptional circumstances.^* The case of the Pentagon Papers, however, casts doubt
upon the traditional justification. The government's action to enjoin publication
of the mainly Top Secret documents was reviewed by nineteen federal judges
before reaching the Supreme Court. ^^ Though the government was given every
opportunity to demonstrate how the national security interest would be en-
dangered by publication, not one judge wholly agreed with the government's
claim. ^8 Twelve of them were completely unpersuaded that publication of the
documents would gravely prejudice national defense interests or result in ir-

reparable national injury; the other seven merely would have given the govern-
ment another chance to make its showing on remand. In a per curiam opinion, the
Supreme Court held that the government had not met the burden of showing
justification for such restraint.*' Injunctive relief against publication has tra-

ditionally been an area in which the government's burden of proof is extremely
heavy. 88 Nevertheless, the failure of the government to persuade the judges of

the sensitive nature of the Top Secret documents in question well illustrates the
point that the classification system has exceeded its bounds.

Regardless of whether abuse of the classification system has been in self-interest

or as a result of massive bureaucracy, ^9 it is clear that excessive secrecy is a

80 See Meiklejohn, The First Amendment Is an Absolute, 1961 Sup. Ct. Rev. 245, 255-56. According to
!Mpiklejohn, the first amendment forbids Congress to abridge the freedom of a citizen's speech, press, peace-
able assembly, or petition, whenever those activities are utilized foi the governing of the nation. The scope of
the amendment, therefore, includes; (a) understanding issues facing the nation, (b) passing judgment on
decisions our agents make upon those issues, and (c) sharing in devising methods by which those decisions
can be made wise and effective or, if need be, supplemented by others which promise greater wisdom and
effectiveness.

81 Developments in the Law, supra note 6. at 1190-92.
82 For a detailed review of the history of the classification system, see Security Classification as a Problem in

the Congressional Role in Foreign Policy, in Hearings, supra note 17, pt. Ill at 3063-94.
83 For copies of basic documents on security classifications, see Id. at 3094-3144.
81 See Exec. Order 10,501, 3 C.F.R. 292, 293 (1971), 50 U.S.C. § 401 (1970), amending 3 C.F.R. 979 (1949-53

Comp.). The Top Secret classification is to be reserved for defense information of which the imauthorlzed
disclosure;
could result in exceptionally grave damage to the Nation such as leading to a definite break in diplomatic
relations affecting the defense of the United States, an armed attack against the United States or its allies,

a war, or the compromise of military or defense plans, or intelligence operations, or scientific or technical
development vital to the national defense.

Id.
85 United States v. New York Time Co., 328 F. Supp. 324 (S.D.N. Y.), 444 r.2d 544 (2d Cir. 1971): United

States V.Washington Post Co., 446 F.2d 1322, 446F.2d 1327 (D.C.Cir. 1971).
86 Statement ofACLUat 1459.
57 New York Times Co. v. United States, 403 U.S. 713 (1971).
8* Organization for a Better Austin v. Keefe, 402 U.S. 415, 419 (1971).
89 See Developments in the Laiv, supra note 6, at 1199-1201. In the Department of Defense alone (one of

thirty-four departments or agencies with original authority to classify),

803 oficials have original authority to classify documents Top Secret; 7,686 employees have original Secret
classifying authority; and 31,048 have original Confidential authority. ... A Department of Defense
official estimated that Defense alone holds 'over twenty million classified documents. In addition, the
number of documents classified Top Secret and Secret in the defense industry has been placed at 'some-
thing like 100 million.'

Id. (footnotes omitted).
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problem. ^o The question remains whether such a. system should serve as the basis
for legislation restricting first amendment rights of citizens to be informed about
the activities of their government. Given the fundamental importance of those
rights, and the abuses of the classification system, an alternative which protfcts
the former and avoids the latter ought to replace the classifications of S.14()0.

One alternative would be i^rovisioii ft)r the dc-fense of improijer classification. The
burden of proof, however, would fall upon the defendant, giving great advantages
to the prosecution and perha))s entailing public disclosure of sensitive information
as evidence in court. S. 1 follows a better course; in eliminating '"classification"

as a criterion of the offense and rei)lacing it with specifically defined categories of

"national defense information" which may not be misused. In this way, S. 1

allows sensitiv'e iiiformation to be protected, but refuses to give government
\\ithholding of nonsensitive information the sanction of law."'

In discussing the constitutitmal issues presented by the national security sections
of the pro|)Osed fedf^ral criminal codes, this note has sought to demonstrate that
S. 1 and S. 1400 tend to favt)r national security interests over freedom of expression
and association. Although this tendency in various sections may restrict the
exercise of civil liberties, the proposals are not necessarily invalid, Ijecause the
determination of unconstitutionality entails "a subtle analysis that takes into
accoimt a variety of factors, including a balancing of competing interests and goals,

those of the Government and those of the individual." ^- S. 1 and S. 1400 have
succeeded for the most part in meeting current minimal constitutional standards
l)y which existing laws have been upheld. Whether the proposals accurately reflect

the needs of national security in restricting first amendment freedoms is, however,
another question. ^

As might be expected, the l)iU expressing more concern for national security
was submitted to Congress by an Administration which has experienced much
difficultj^ in dealing with tlujse who object to its national security policies. The
sections in S. 1400 concerning intentional and reckless impairment of military
activities, disclosure of classified information, paramilitary activities,** and
registration of foreign agents,** have no counterpart in S. 1. One might conclude
that the Senate surjcommittee does not believe that the threat to national security
posed by possible violations of such sections outweights the possible restriction on
civil liberties. This conclusion is supported l>y the consistently less restrictive

position taken by the drafters of S. 1 in regard to advocacy of unlawful actions.

Nevertheless, adoption of S. 1 as it stands would not meet the ideal of the first

amendment.

so Id. at 1201.

Former Assistant Attorney Oeneral Rehnquist, who served as chairman of a poinmittee appointed by
President Nixon to review the elassirtcation system, told a House suhcoinmittoe that virluallv every
member of his committee believed that there was a tendency in tlie Government to overclassify. And
former Ambassador to the United Nationals Arthur Goldberg testified:

I have read and prepared countless thousands of classified documents. In ray experience, 75 percent
of these documents should never have been classified in the first place; another 15 percent quickly
outlived the need for secrecy; and only about 10 percent genuinely required restricted access over any
significant period of time.

Id.

91 Although the ba.sic approach of S. 1 appears to be acceptable, the categories of" national defense informa-
tion" that are set up in lieu of reliance on the classification system may contain serious inadequacies in them-
selves. Two commentators have reached the conclusion that neither proposnl is adequate:

No legislation can be adequate unless it recognizes that at least three problems must be treated inde-
pendently: spies, government employees and ex-employees, and new:<papers and the rest of us. Both the
present espionage statutes and the proposals of S. 1 and S. UOO are fatally defective in that they ignore the
necessity of separate considerations of the distinct interests in each of these contexts.

Edgar & Schmidt, supra note 73, af 1083-84.
>2 United States v. Biiranski, -ISl F.id at 509.
*3 The paramilitary political acl i vil ies section cf S. 1400, § 1 104 has no counterpart in existing law other than

the current registration requirement for organizations engaged in civilian military activity, 18 U.S.C
§ 2386 (1970). Nor does it have a counterpart in S. 1. There are, however, similar statrites in existence in many
other countries. See 1 Workixo Pai'ers, supra note 65, at 437-39. Section 1104 applies to paramilitary ac-

tivities conducted by an or";anization or group often or more persons which has as a purpose the taking over
of, control of, or assumpliou of 1 lie function of, an agency of the government by force or threat of force. Para-
military act! vi ties include acquisition, catching, use, or tr.i.ining in tlio use of weapons. The olTense. therefore,

sub jtcts otherwise legal ai'livil\' lo ciiminal sanctions if conducted in association with a group which has an
uidawful purpose, regardless of whether thai purpose is attempted or accomplished.

»< S. 1400, § ir.i7 describi's the oIUmisc of failing to register as a person trained in a foreign espionage system a

required by 50 U.S.C. §i 851 and 854. S. 1400, § 1128 piuiishes failure to r(>gister as, or acting as. a forpian ageiit

as required by the Foreign Agents Registration Act of 1938, as amended, 22 (T x (; §4tiii /' ./.,i (lyTiii Both
proposed sections raise tlie prol^lems of self-incrimination.
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To more clofcly approach that ideal, however, several changes might be made
111 the proposed bills:

(1) With regard to treason, either proposal would be acceptable. If the related
>. 1 offense of "military activity against the United States" is to be adopted,
however, it should be made clear that the word "facilitate" does not include
trivial advocatory conduct.

(2) As for advocac}- of armed insurrection, the S. 1 proposal is much preferred.
It should be adopted, however, only after the addition of the word "imminent"
in the intent requirement. Both prt)posals concerning conspiracy to advocate or
incite armed insurrection should be eliminated.

(3) The subsections dealing with incitement to evasion of military service in
S. 1400, and to mutiny, insubordination, or refusal to carry out a duty in both
bills, ought to be carefull.v scrutinized. If they cannot be narrowed to exclude
from coverage conduct such as that described in the examples, then they, too,
should be eliminated.

(4) The term "vrar" should be defined for purposes of the code as that which is

declared by Congress in accordance with article I, §8 of the Constitution.
(.5) The section of 8. 1400 which bases the oftensc on the fact that information

has been classified should be eliminated or, at least, the defense of improper
classification should be allowed.
A strong case can be made for the contention that these changes would not

leave the national security unprotected. Ilowexer, in light of the restraints imposed
on civil liberties bj^ the proposals as they now stand, the burden ought to be placed
on the proponents of the bills to show the necessity for the more questionable
as])ects.

In anal.yzing three recent national securit}' decisions, one commentator has
concluded that the Burger Court is highly influenced bj^ the presence or absence
of congressional action in matters of national security. ^^ A similar observation on
the importance of legislative action was made even two decades earlier by Professor
Wechsler in a symposium on civil liberties:'-*''

"The scope of that judicial review [of the competing values of individual free-

dom and social interests] may be limited bj' what is in effect a presumption of

validity, or a deference to legislative judgment, at least where the legislation con-
demns specific doctrine or specificall.v described types of meetings."
The importance of the polic}' choices reflected in the final code cannot, there-

fore, be overremphasized. Whether the balance is tipped in favor of the government
or in favor of the individual rests, to a great extent, in the hands of the legislature.

Riot Legislatiox: A Tale of Two Eras

The federal anti-riot statute ' is no stranger to controversy. Enacted in response
to the civil disorders of the 1960's,2 the law has survived several constitutional
challenges.^ The statute received national attention when some members of the
"Chicago Eight" were convicted * of violating the statute in connection with the
disturbances at the 1968 Democratic National Convention in Chicago.^ It is of

public interest, then, that proposals for a new federal criminal code, sponsored
by Senators McClellan'' and Hruska,^ contain provisions which would replace
the current law against inciting to riot.

^5 Becker, The Suprmnc Court's Recent "Xationnl Security" Decisions: Wfiicli Interests Are Being Protectid?,
40 Texx. L. Rev. 1. 26-27 (1972).

'^ Wechsler, Symposium on Ciiil Liberties, 'J A.L. Sch. Rev. 881, 887 (W41).
' 18 U.S.C. §2101 (1968).
- See note 8 infra.
3 National Mobilization Comm. to End the War inVM Nam v. Foaran, 411 F. 2d 934 (7th Cir. 1069) (inde-

finiteness and vc^uoness); United States v. Hoffman, 334 F. Supp. 504 (D.D.C. 1971) (freedom of assembly,
frwdom of travel, due process of law and commerce power); In re Shead, 302 F. Supp. 560 (N.D. Cal. 1969),
a#'rf suh nom. 417 F.2d 384 (9th Cir. 1969), cert, denied, 399 U.S. 935 (1970) (overbreadth and vagueness).

< The convictions were reversed on the sroimd of improper demeanor of the trial judge and prosecutor in
United States v. Dellinger, 472 F.2d 340 (7ih Cir. 1972), cert, denied, 410 U.S. 970 (19:3).

s The week of rioting in Chicago left 192 policemen and hundreds of demonstrators injured. There were
66S arrests and damage to police vehicles totaled $15,175.36. The Walker Report to The National Co.vi-

Jiissiox ON THE Causes and Prevention of Violence, Rights in Conflict, 351-58 (1968).
6 S. 1, 93d Cong., 1st Sess. § 2-jBl (1973) (hereinafter cited as S. 1].

^ S. 1400, 93d Cong., 1st Sess. § 1801 (1973) [hereinafter cited as S. 1400]. There are also anti-riot provisions
in two bills recently introduced in the House of Representatives. H.R. 6046, 93d Cong., 1st Sess. § 1801 (1973),
and H.R. 10047, 93d Cong., 1st Sess. § 1801 (1973) are identical in language to S. 1400 and to the The Na-
tional CojiiMissioN on Reform of Federal Crimin.vl Laws, Final Report § 1801 (1971), respectively.
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The present and proposed laws are the products of different social and political
climates. The current statute became law at the height of the turbulent IQGO's.^
Hastily drafted for quick passage, the law was based on the premise that riots
are caused by roving bands of agitators who escape across state lines before they
can be apprehended by local authorities." The current statute is thus aimed at
controlling this type of instigator. In contrast, S. 1 and S. 1400 were drafted in an
era of relative calm. Racial strife has markedly subsided in recent years and the
conclusion of the American involvement in the A'ietnam war has brought a com-
mensurate decrease in the anti-war protest activity that began in the latter half
of the lOeO's.i" Despite this change in climate, the proposals appear to adopt
the same posture toward incitement to riot as the present law.''

The origin of the present law began with the introduction of a similar provision
in the House of Representatives in 1960'^ amid charges that the Justice Depart-
ment was unwilling to prosecute alleged interstate agitators. '^ The measure,
passed overhwelmingly by the House, was defeated in the Senate." The bill which
eventuallj^ became the present law was introduced in the House in early 1907.'*

The haste with which the bill was pushed through the House is demonstrated by
the fact that no hearings on the measure were conducted in the 90th Congress."^
The only hearings on the subject were held in connection with the 196G bill, and
those proceedings lasted less than three hours.'' By June 29, 1967, the House
Judiciary Committee had reported favorably on the bill.'* The report stated that
"[t]he Committee believes that the enactment of this legislation to deter and
punish those who travel interstate to incite such violences is salutary." '"

On the House floor the bill was styled as a weapon against an alleged Communist-
inspired anarchy sweeping the country. 2" Blame was placed on interstate agitators,
and a white backlash was predicted if the legislation failed to pass." Congressman

' Though there were only six riots in tlie United States in 1961, the number climbed to a dozen in 1963
and to 15 in 1964. After 1963, more than half the disturbances were racial in nature, including the riots that
struck 38 cities in 1966. Between May 14, 1961, and June 22, 1967, approximately 50 persons were killed and
about 2,000 injured in riots. There were 24 riots between September 27, 1966, and June 22, 1967. Property
damage for the year 1964 alone totaled between $6.5 and $8.5 million. 113 CoXG. Rec. 19354-55 (1967).

' See text accompanying notes 20-24 infra. On the House floor Congressman Talcott stated:
Reports following each of the serious riots this summer have indicated conclusively that professional

agitators, anarchists, hoodlums, ex-convicts, and their ilk, fomented most of the trouble in Chicago,
Cleveland, Omaha, New York, and elsewhere.

112 Coxo. Rec. 19966 (1966).
'I Race-related civil disorders decreased from 724 in 1968 to 240 in 1971, and such disorders became pro-

gressively less serious over that time period. In 1967 the National Ouard was needed in 12 per cent of the sum-
mer disorders, but by 1971 that percentage had dropped to 3. Lemberg Center for the Study of Vio-
lence, Brandeis University, The Long Hot Summer? An An.\lysis of Summer Disorders 1967-1971

at 4. 12-13, 15-16 (1972).
The decline in racial violence can perhaps be traced to a new attitude on the part of blacks. Forthemost

part, black neighborhoods bore the brunt of the rioting and, in the words of Rev. Ed Reddick, a black
leader, "[tjhere may have been an awareness that violence is self-defeating, that you have to work for political

and economic power." Time, Sept. 20, 1971, at 16.

Another example of the general decrease in violence is evidenced by the results of a questionnaire sent to
84 college presidents by U.S. News & World Report. The poll, which covered the 1971-1972 academic
year, revealed that violence decreased or disappeared at 77 per cent of the schools. Eighty per cent of the
presidents said students were "less radical" than in 1970 and most attributed this, and the decrease in vio-

lence, to the lessening of the Vietnam involvement. A University of Kansas offlcial observed that "[dlenioii-

strations here were orderly, with greater emphasis by .student leaders on avoidance of physical damage
or disruption of normal activities." Id.

A majority of the presidents also reported that race relations on campus had improved, and R. D. Monks
of predominately black Wilberforce University noted that students there no longer talk "black power,"
but instead talk "brain power." U.S. News & World Report, June 19, 1972, at 28-33.
" For a comparison of S. 1, S. 1400 and the present law, see text accompanying notes 34-61 infra.
'2 H.R. 14765, 89th Cong., 2d Sess. (1966).
" 112 Cong. Rec 1996-5 (1966). Congressman Whitten asserted:

This provision is a sound one. I hope the Senate will adopt it as separate legislation. Under the

admimstration of the present Attorney General, however, I doubt that much would be done to enforce

its provisions.
Id.

i< The anti-riot provision, an amendment to the Civil Rights Act of 1966, was passed, 389-25, in the House
in a vote separate from that taken on the bill as a while. 112 Cong. Rec. 18737 (1966). In the Senate, a motion
for consideration of H.R. 14765 was the object of extended debate, and the bill was set aside after a clotiu'e

motion failed. 112 Cong. Rec. 23042-43 (1966).
'5 H.R. 421, 90th Cong., 1st Sess. (1967).
16 See 113 Cong. Rec. 19349 (1967).

"Id.
>« IT.R. Rep. No. 472, 90th Cong., 1st Sess. (1967).
'» Id. at 3. The report also observes that 70 .similar proposals were introduced in the House dunng the

session of the 90th ('ongress. Id. at 2. The three committee members who dissented argued that the

federal government .should not intervene in the area of riot control. Id. at 5.

20 113 Cong. Rec. 19347-48 (1967). Congres,sman Colmer declared:

[W]e are dealing here with an organized conspiracy . . . that is backed by, yes, the Communists who are

working in this country and who have a big stake involved here. They are the people who have the most

to gain in this kind of anarchy and unlawfulness.

2''/d. at 19351-61. For a discussion of the politics of law and order, see T. White, The Making op The
President 1968, at 188-223 (1969).
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Sikes of Florida indicated the frame of mind of many legislators when he declared

that "[t]hose who incide to violence should be punished whether or not freedom
of speech is impaired." - The bill was passed by the House by a vote of 348 to 70.^^

In the Senate the bill was referred to the Judiciary Committee, and Chairman
Eastland noted that speeding the measure through the chamber was an important
consideration:*^
"We have legislation before us which has been approved by the other body.

Wc have a duty, and it will be our purpose to deal with this legislation as speedily

as possible. We shall try to bring together in this record, as rapidly as we can, the
information we need to act on this legislation in a responsible way."

The consequences of moving too fast with the legislation did not go unnoticed
b.v some committee members, who observed that the provision had passed the

House at the height of summer rioting. ^^ Senator Long of Missouri favored anti-

riot legislation, but cautioned that "wc must not enact a measure today which
will come back to haunt us in more normal times '' ^^

On the Senate floor the atmosphere of crisis and the desire for immediate
action were widespread. It was argued that freedom from rioting constituted a
cherished privilege,'-' and Senator Thurmond of South Carolina, condemning
outside agitators, declared that rioting "has created the most severe domestic
cri.sis in the United States since 1860. "^s Drafting of amendments on the Senate
floor was disorganized;-" Senator Javits of New York candidly admitted just

before the voting that "I still cannot say that I understand the full thrust of the

matter . . .
."^^ The anti-riot provision, an amendment to the Civil Rights Bill

of 1968, was passed by the Senate on March 11, 1968.31 The final product, 18
U.S.C. § 2101, reflects the haste by which it became law. A section dealing with
organized labor appears to be unnecessar}',^^ and a provision pertaining to admis-
sion of evidence is unclear.^^

22 113 Cong. Bec. 19351 (1967). Congressman Sikes also stated:

Freedom of speech is a zealously guarded right. But freedom of speech must not be allowed to immunize
from punishment a person who incites others to maim or kill or riot. Freedom of speech does not guar-

antee the right to create disorder.

Id.
23 Id. at 19433.
21 Hearings on H.R. 4^1 Beofre the Senate Comm. on the Judiciari/, 90th Cong., 1st Sess., pt. 1, at 5 (1967).

25 Id. at 13.
29 Id. Some Senators were so anxious to get an anti-riot law on the hooks that the provision was lacked

onio the 1968 Civil Rights Bill and put to a vote before the full Senate before the Judiciary Committee
had reported. 114 Cong. Rec. .5209 (1968). Senator Thurmond, a strong supporter of the legislation, stated on
the Senate floor "that although this is not just exactly what we want, it will give us a riot bill," Id. at 5212.

Senator Scott responded:
While supporting the objective of the Thurmond ainendment, I question the wisdom of the Senate

on this sensitive matter at this time without the benefit of the recommendations of the Committee on
the Judiciary. Rushing too hastily, and perhaps with ill-considered judgment, to adopt this amend-
ment now, would be unwise and premature. Our committee deserves an opportunity to report a measure
after due and adequate deliberation and consideration.

Id. at 5209.
2' Id. at 5206 (remarks of Senator Lausche). Senator Thurmond had stated at the committee hearings:

Looting and arson are not mere property damage but they are the collapse of civil order. They are the
collapse of civilized society. The police and the troops must be allowed to use the necessary force to

restore order Immediately.
Hearings on H.R. 4SI Before the Senate Comm. on the Judiciarv, 90th Cong., 1st Sess., pt. 1, at 19 (1968).

2s 114 Cong. Rec. 5203 (1968).
28 Id. at 5212.
30 Id. at 5214.
31 Id. at 5992.
32 18 U.S.C. § 2101 (1968) provides in pertinent part:

(e) Nothing contained in this section shall be construed to make it unlawful for any person to travel

in, or use the facilities of, interstate or foreign commerce for the purpose of pmsuing the legitimate

objectives of organized labor, through orderly and lawful means.
It seems there is no need for a specific exemption for organized labor. No group or organization, labor or

otherwise, using "orderly and lawful means" would be in violation of the statute.
33 18 U.S.C. § 2101 (1968) provides in pertinent part:

(b) In any prosecution under this section, proof that a defendant engaged or attempted to engage
in one or more of the overt acts described . . . and (1) has traveled in interstate or foreign commerce,
or (2) has use of or used any facility of interstate or foreign commerce . . . such travel or use shall be
admissable proof to establish that such defendant traveled in or used such faciUty of interstate or foreign

commerce.
The provision appears to say that proof of travel or use is admissable to prove travel or use.
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The present law requires two elements to incur a violation.'^ First, a person
must travel in, or use the facilities of, interstate or foreign commerce, with intent
to perform any of the acts specified in sections (A)-(D) of the statute.^^ Second,
the i^erson must commit, or attempt to commit, an overt act in furtherance of

sections (A)-(D), at the time of travel or use, or later.^^ There is no requirement
that an actual riot occur.^'

S. 1 follows the present law by not requiring an actual riot to incur a violation,
for it punishes a person who incites or urges a riot "mider circumstances in which
there is substantial likelihood his advocacy will imminently produce a riot."^*'

S. 1400 makes one who "incites a riot" an offender. ^^ From this language it is

unclear whether an actual riot must result to consummate the offense. "Incite"
can mean either to "urge on" or "to bring into being." *" Thus, it could be argued
that if a person strongly urges another to riot he "incites" a riot. Under the
second definition, though, a person would not violate the statute unless an actual
riot occurred. Other portions of the proposal suggest that the latter interpre-
tation is the correct one. The statute provides for one type of punishment "if

the riot involves persons in a facility which is used for official detention." " Other
sectif)ns speak of "the riot" in delineating jurisdiction.''^

Though the S. 1 provision does not, on its face, require intent to find a viola-
tion, it is nevertheless subject to the general provision in the proposal stating
that culpability must be proved in most cases. '•^ Under S. 1, culpaVnlity includes
intent, knowledge, recklessness and criminal negligence. ^^ It would therefore ap-
pear that at least one of these four mental states must be demonstrated to prove
up a violation. Similarly, no particular mental state is explicitly required by S.

1400. However, a provision in S. 1400 states that if no culpability requirement is

contained in a felony or misdemeanor statute, it is nevertheless required as an
element of the offense, and may be satisfied by proving intent, knowledge or
recklessness. *5 Thus, both bills will require a showing of some manner of intent,

while only S. 1400 may reciuire proof of an actual riot occurring before a sub-
stantive ofifense will be found.
The severity of the punishment imposed under the proposals is an excellent

barometer of the harsh line adopted by the draftsmen. •'^ The present law provides

« 18 U.S.C. § 2101 (1968) provides in pertinent part:

fa)(l) Whoever travels in inlerstate or foreign commerce or uses any facility of interstate or foreign

commerce, including, but not limited to, the mail, telegraph, telephone, radio, or television, with
intent—

(A) to incite a riot; or
(B) to organize, promote, encourage, participate in, or carry on a riot; or
(C) to commit any act of violence in furtherance of a riot; or
(D) to aid or abet any person in inciting or participating in or carrying on a riot or committing any

act of violence in furtherance of a riot; and who either during the course of any such travel or use or

thereafter performs or attempts to perform any other overt act for any purpose specified in subpara-
graph (A), (B), (C), or (D) of this paragraph-

Shall be fined not more than $10,000, or imprisoned not more than five years, or both.
35 W.
'« Id. The fact that the required intent and unlawful act need not coincide is not a violation of due process

of law. Ignited States v. Hoflman. 334 F. Supp. 504, .'509 (D.D.C. 1971). In United States v. Dellinger, 472

r.2d .340 (7th Cir. 1972). cert, denied. 410 U.S. 970 (1973). the court interpreted the statute to mean that (A)-

(D) are the overt acts referred to, and not ultimate goals. The court stated:

Tf we could be persuaded that the overt act "for any purpose specified in subparagraph \sk] (A),

(B). (C), or (D) of this paragraph" could be a speech which was only a step toward one of the elements
of (A)-(D), taking those merely as goals, we would be unable to conclude that the statute required
an adeqnnte relation between speech and action.

472 F.2d at 362.
=' For a view of the present law as an attempt statute, see National Commission on Reform of Feperai.

Criminal Laws, Workino Papers 999 (1979). The consultant studying the anti-riot provision conchided:
The completed substantive ofTense is at most an attempt. Moreover an attempt to achieve that attempt

const itTites the same offense, punishable by the same sanctions ....
3' S. 1, § 2-9B1 provides in pertinent part:

fq,) Offense.—A person is guilty of an offense if he:

(1) incites or urges five or more persons to create or engage in a riot under circumstances in wliicli

there is substantial likelihood his advocicy will imminently produce a riot: or

C^S gives comin'inds. inslru'^tions, o'- directions to five or more persons in furtherance of a riot.

3« S. 1400. 5 1S01 provides in n^rti\ient nart:

(n) Offemse.— a person is guilty of an offense if:

(1) he incites a riot; or
(21 during a riot he urges participation in, leads, or gives commands, instructions, or directions ui

furtherance of, the riot.

« Werster's Third New Tnternationai. Dictionary 1142 (1961).

41 S 1100. ? ISOKWO) (emphasis added). For the full text of this section, see note 58 infra.

« W. 5 I'^Ol (c)(2). (.i>.

« S. 1. 5 I-2A1 provides in pertinent part:

fb) Reottirements of Cut.parii.ity.—Except as otherwise provided, a person does not commit an

offense unless he acts culpably with respect to each element of the offense. If the statute or section

defining nn offense does not nrescribe any culpability with respect to some or all of the elements of the

ofTiMise. culnni)i'itv is nevprfheless required ....
4< Id. 5 1-2 \1 (a)(1).
45 S. 1400. § 303(a). .Src text accompanving note 84 infra.

. , u .•
" *r text accompanying notes 94-96 infra for the writer's views on the vulidity of eoiUnuung a harsn anti-

riot policy in the new bills.
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for a maximum penalty of five years imprisonment or a fine of $10,000, or both."
S. 1, using a grading scheme, categorizes inciting to riot as a class C felony if

fift}" accomplices are involved and as a class D felony in all other cases. ^^ The
maximum penalty for a class C felony is five years imprisonment or a $500 fine

]5er day for three years, or both.^^ A class D felony carries a maximum penalty of

three 5'ears imprisonment or a $.500 fine per day for three years, or both.'^'' S. 1

makes inciting to riot a class A felony if murder or aggravated kidnapping is also

committed, and a class B felony if maiming, aggravated arson or aggravated
malicious mischief follow.^' The maximum penalty for a class A felony is 20 years

imprisonment or a $1,000 fine per day for three years, or both.*^ A cla.ss B felony

carries a maximum penalty of ten years imprisonment or a fine of $1,000 per

day for three years, or Ijoth.^^

Violation of the S. 1400 provision is a class D felony if the riot involves persons
in an official detention facility, and a class E felony in all other cases. ^* The
maximum penalty for a class D felony under S. 1400 is seven yeors imprisonment
or a fine of $50,000, or both, while a class E felony carries a maximum of three

j-ears imprisonment or a $25,000 fine, or both.^s In sum, the present statute in

manjr instances prescribes longer imprisonment than do the proposals, but both
S. 1 and S. 1400 impose more severe prison terms under certain circumstances.
Maximum fines under the proposals exceed those under the present statute. It

appears, therefore, that punishment is at least as stringent under S. 1 and S. 1400
as under existing law.

In considering jurisdiction, it must be noted that the current law bases federal

jurisdiction exclusively on the commerce power.^'' S. 1 invokes federal jurisdiction

on the basis of the commerce power and on the special jurisdiction of the United
States." S. 1400 employes these two factors and also invokes pjurisdiction when
persons in a federal detention facility are involved or a federal function is ob-
structed.^*

<M8 U.S.C. 12101(a) (1968).
<8 S. 1, § 2-9B1 provides in pertinent part:

(b) Grading.—Tlie offense defined in subsection (a)(2) is a Class C felony if the riot involves 50
accomplices. Otherwise the offense is a Class D felony. wVrt*^; V »»

The provision appears to be the victim of faulty drafting. It would seem to require exactly 50 accomplices
for imposition of a class C felonv penalty and would not extend, for instance, to eases involving 51 accomplices.

<9 S. 1. §§ l-ABl(h), 1-4C1. Simple mathematics reveals that the total maximum fine would be $.547..50O.

This high figure may be deceptive, however, because, under § l-4Cl(c), fines meted out must be based on
ability to pay. If the violator is a "dangerous special offender" within the meaning of § 1-1B2, the maximum
imprisonment is increased to ten years.

5' Id. §§ l-4Bl(b), 1-4C1. If a "dangerous special offender" is involved, the maximum imprisonment is

six vears.
51 Id. § 2-9Bl(c). The section provides:

(c) Compound Gradinc,.—The offense is:

(1) a Class A felony if any of the following additional offenses is committed; murder or aggravated
kidnapping; or

(2) a Class B felony if any of the following additional offenses is committed: maiming, aggravated
arson, or aggravated malicious mischief.

52 Id. §§ l^Bl (b) , 1-tC 1 (a) . The total maximuni fine would be $1,095,000. See note 49 supra. The maximum
imprisonment for a "dangerous special offender" is 30 years.

5-^ Id. The total maximum fine would be $1,095,000. 'Sfe note 49 supra. The maximum imprisonment is

20 years for a "dangerous special offender."
5< S. 1400. § 1801 provides in pertinent part.:

(b) (iRAPiNG.—.\n offense described in this section is:

(1) a Class D felony if the riot involves persons in a federal facility used for ofTicial detention;
(2) a Class E felonv in any other case.

55 W. §§ 2201(a)-(b), 2301(b) (3)-(4)'.

56 18 U.S.C. § 2101(a) (1968).
57 S. 1, 2-9B1 provides in pertinent part:

(d) .Ttjrisdiction .— Federal jurisdiction exists if the offense is committed •with the iurisdiction defined
in section 1-1A4(64) (special jurisdiction) or section 1-1A4(12) (commerce jurisdiction).
"Special jurisdiction." under § 1-1A4(64), includes the special maritime, tprritorial and aerospace
jurisdiction of the United States. "Commerce jurisdiction," imder §1-1A4(12). includes property
moved in interstate or foreign commerce, movement of persons in interstate or foreign commerce dining
commission of an offense or immediate flight thereafter, and offenses against or involving facilities of
interstate or foreign commerce.

68 S. 1400, § 1801 provides in pertinent part.:

(c) .Tttrisdictigx .— There is federal jurisdiction over an offense described in this section if:

(1) the offense is committed within the special jurisdiction of the United States;
(2) the riot involves persons in a federal facility used for official detention;
(3) the United States mail or a facility of interstate or foreign commerce is used in the course of the

planning, promotion, management, execution, consummation, or concealment of the offense;
(4) movement of a person across a state or United States boundary occurs in thr> course of the planning,

promotion, management, execution, consummation, or concealment of the offense; or
(-5) the riot obstructs a federal government function.

"Special iurisdiction" is defined in § 203 to include the special territorial, maritime and ."lircraft juris-
diction of the United States. Definition of "commerce jurisdiction" is given in § 1801(c) (3)-f4). S.1400
omits the word "federal" from the description of official detention facilities when distinguishing class
D and E felonies in § 1801(b). It is implied, then, that the statute covers riots occurring in state detention
facilities if jurisdiction is based on § 1801(c)(1), (3), (4) or (5).
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Finall}', provisions defining a "riot" are found under the present law, and in
S. 1 and S. 1400.^° The present law requires three or more persons to constitute
a riot, while the proposals require five or more.*"* All three make reference to a
disturbance involving violence and to a relationship between violence and potential
damage to person or property. ^^

In discussing constitutional issues raised by the proposals, one should note that
the present law has withstood several constitutional attacks, the most serious of
which dealt with the freedom of speech.^- Although never considered by the
Supreme Court, the law's constitutionality was upheld in one decision in which
the Seventh Circuit acknowledged that "the case is close." 8' One member of the
three-judge panel found the statute unconstitutional on its face.***

In the area of free speech, the critical question concerns the degree of attenua-
tion required to treat speech as action, thereby removing the behavior from the
protective mantle of the first amendment. It has been said that incitement to
violence is excluded from first amendment protection,*^ j'ct it is often difficult to
discern the point at which speech becomes incitement.^^ In Brandenburg v. Ohio,^''

the Supreme Court attempted such a determination. Brandenburg, a Kn Klux
Klan leader, was convicted of violating the Ohio syndicalism statute for urging
and threatening violence at a ralh^ where arms were present. A unanimous Court,
in a per curiam decision, declared the Ohio statute unconstitutional and held that
advocacy cannot be proscribed "except where such advocacy is directed to inciting
or producing imminent lawless action and is likely to incite or produce such action." ^*

In short, onlj^ speech "brigaded" with action is unprotected by the first

amendment. *8

« 18 U.S.C. § 2102 (1968) provides in pertinent part:
(a) As used in this chapter, the term "riot" means a pulilic disturbance involving (1) an act or acts of

violence liy one or more persons part of an assemblage of three or more persons, which act or acts shall
constitute a clear and present danger of, or shall result in. damage or injury to the property of any other
person or to the person of any other individual or (2) a threat or threats of the commission of an act or
acts of violence by one or more persons part of an assemblage of three cr more persons having, individu-
ally or collectively, the ability of immediate execution of such threat or threats, where the performance
of the threatened act or acts of violence would constitute a clear and present danger of, or would result iu
damage or injury to the property of any other person or to the person of any other individual.

S. 1, § 2-9A1 provides in pertinent part:

(7) "riot" means a disturbance involving an assemblage of five or more persons which by tumultuous
and violent conduct creates immediate danger of serious damage or injury to properly or persons or
substaTitiallv obstructs law enforcement or other government function. . .

.

S. 1400, § 1805 provides:
As used in sections 1801 through 1801 "riot" means a public disturbance involving an assemblage of

five or more persons which, by violent and tumultuoiLs conduct, creates a grave danger or injury or
damaie to persons or property, or obstructs a government function.

*" See note .TO supra. The National Commission on Reform of Federal Criminal Laws recommended that
five persons be required for a riot, but a substantial minority recommended ten. The Commission, in setting
the minimum, considered the number of persons that would create serious problems for police. N.\tional
Commission on Reform of Federal Criminal Laws, Final Report § 8101, Comment (1971).

«' The present law employs the phrase "clear and present danger," which is presumably derived from
Schenk v. United States, 249 U.S. 47, 52 (1919) (Tlolmes, J.).

«2 United States v. DeUinger, 472 F. 2d 340 (7th Cir. 1972), cert, denied, 410 U.S. 970 (1973) (crossing state
lines with intent to incite riots at 1968 Democratic National Convention); National Mobilization Comm. to

End the War in Viet Nam v. Foran, 411 F. 2d 934 (7th Cir. 1969) (crossing state lines with intent to incite

riots at 1968 Democratic National Convention); United States v. Hoffman. 334 F. Supp. 504 (D.D.C. 1971)

(crossing state lines with intent to incite riots at 1968 Democratic National Convention); In re Shead, 302 F.
Supp. 560 (N.D. Cal. 1969), aff'd sab mm. 417 F. 2d 384 (9th Cir. 1969), cert, denied, 399 U.S. 935 (1970) (refus-

al to answer grand jury questions concerning interstate travel). See note 3 supra for a list of other grounds
upon which the statute was challenged.

•3 United States v. DeUinger, 472 F. 2d 340 (7th Cir. 1972), cert, denied, 410 U.S. 970 (1973). The court
relied on the definition of "to incite a riot" in 18 U.S.C. § 2102(b) (1968) and found the law did not impair
freedom of speech.
That section provides in pertinent part:

(b) As used in this chapter, the term "to incite a riot" . . . includes, but is not limited to, urging or

instigating other persons to riot. . . .

The court stated:
It seems to us that the threshold definition of all categories as "urging" or "instigating" putsasulflcient

glo.ss of propulsion on the expres-sion described that it can be carved away from the comprehensive pro-
tection of the first amendment's guarantee of freedom of speech.

472 F. 2d at 362.
« 472 F. 2d at 409-16 (Pell, J., dissenting in part, concurring in part).
•5 l^ee Cantwell v. Connecticut, 310 U.S. 296, 308 (1940) (dictum).
«8 In Gitlow v. New York, 268 U.S. 6,52, 673 (1925), Justice Holmes dissented:

Every idea is an incitement. It offers itself for belief and if believed it is acted on unless some other belief

outweighs it or some failure of energy stifles the movement at its birth. The only difference between tlie

expression of an opinion and an incitement in the narrower sense is the siwaker's enthusiasm for the
result.

•'395 U.S. 444 (1969).
" /rf. at 447 (emphasis added).
•» Id. at 456-57 (Douglas, J., concurring).
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Thus, Brandenburg requires an analysis of two elements in each proposal—the
relationship of speech and action, and intent. Under the speech-action test, S. 1

is clearly constitutional. The "substantial likelihood'' language "" is very close to

the language which Brandenburg approves

—

i.e., "likelj^ to incite or produce"
lawlessness. Under this provision mere advocacj^ would be permitted, but ad-
\ocacy which would cause a riot

—

i.e., speech "brigaded" with action-—would not
be allowed. The S. 1 section which prohibits giving commands, instructions or
dircctipiis in furtherance of a riot ^^ appears to speak to action itself, and there-
fore is not subject to first amendment objections.

The required relationship between proscribed speech and action could present
problems for the S. 1400 section v.hich punishes one who "incites a riot." "^ If

"incitement" were interpreted to require the presence of an actual riot,"^ action
would have occurred. Similarly, the ban on leading a riot and on giving com-
mands, instructions or directions in furtherance of a riot '* prohibits only actions,

leaving freedom of speech objections without relevancJ^ If however, S. 1400 is

interpreted as proscribing incitement of others to riot without requiring the pres-
ence of an actual riot,''^ the section suffers from arguable constitutional defects.

Though it may be maintained that anj' incitement to riot is outside the protective
sphere of the first amendment, such a position can be countered by claiming that
conviction for incitement to riot under circumstances in which a riot has not
occurred would violate the Brandenburg speech-action requirement.

In Slate v. Cappon,''^ the defendant challenged the constitutionality of the New
Jersey anti-riot statute, which provided in pertinent part: '^

Any person who, in public or private, by speech, writing, printing or otherwise
. . . incites:

a. The unlawful burning or destruction of public or private property ; or
b. Assaults upon any of the armed forces of the United States, the national

guard, or the police of this or anj' qther state or of any municipality ; or
c. The killing or injuring of anj- class or body of persons, or of anj' individual

—

Is guilty of a high misdeAieanor.
The New Jersey law is similar to the S. 1400 provision in that each makes

an offender any person who "incites" a riot. After quoting Brandenburg, the
New Jersey court upheld the statute by stating: ^^

The State, without running afoul of the First Amendment, has the right to
punish one whose advocacy is directed to inciting or producing imminent lawless
action and is likely to incite or produce such action. N.J.S.A. 2A:148-10 is directed
at such persons.

It appears that "incitement" statutes are limited to situations in which there
exists a near-probability that an actual riot will result. The S. 1400 provision,

in punishing one who "incites a riot," may well comply with the reciuirement
that proscribed speech be closely related to action.
The Brandenburg decision that a statute is constitutional only if it deals with

speech "directed to inciting or producing imminent lawless action" implies that
an element of intent, or at least scienter, is necessarj^ to avoid running afoul
of the freedom of speech guarantee." The S. 1 ban on inciting riots does not
-explicitly require a particular mental state as an element of the offense, but the
section is subject to a general prerequisite that intent, knowledge, recklessness
or criminal negligence must be found. ^^ Apparently any one of the four would
suffice to constitute a violation of the provision; however, conviction of a person
who is merely reckless or criminallj' negUgent in inciting others to riot would
not appear to be advocacy "directed to inciting or producing imminent lawless
action, ' as Brandenburg requires. *i The provision maj" be saved by interpreting

" S. 1, § 2-0Bl(a)(l). See text accompanying note 38 supra.
•1 Id. §2-9Bl(a)(2).
'2 S. 1400, 51801(a)(1).
" See text accompanying notes 39-42 »upra for a possible interpretation.
'<S. 1400, § 1801(a)(2).
'5 Under such an argument, a speaker advocating and urging violence in an empty auditorium might be

"inciting" a riot.
7« 118 N..T. Super. 9, 285 A.2d 287 (1071).
•1 NJ. Rev. Stat. § 2A: 148-10 (1051).
" 285 A.2d at 293. From this quotation it could be argued that "incites" is limited to instances in which a

person has intent or knowledge. However, the court discusses only the speech-action relationship in the
opinion.
» Cf. United States v. Matthews, 419 F.2d 1177, 1190-92 (D.C. Cir. 1969) (Wright. J., dissenting). A con-

sultant to The National Commission on Reform of Federal Criminal Laws, citing Brandenburg, suggested
the following provision:

A person is guilty of inciting to riot if, with, ivfevt to cause, continue, or enlarge a riot, when a riot actually
occurs, or under circumstances presenting an immediate substantial likelihood thereof ....

1 National Commission on Reform of Federal Criminal L.\ws, Working Papers 1026 (1970) (em-
phasis added)

.

5" See notes 43 and 44 supra.
8' 395 U.S. at 447.
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S. 1 as embodying a requirement of knowledge of impending violence. A person
is prohibited from inciting others to engage in a riot "iindor circumstances in

which there is substantial likelihood his advocacy will ininiinently produce a
riot."**2 It could hv argued that if such circumstances existed, a person would
have constructive knowledge of their existence. '^

S. 1400's proposed statute does not on its face require a mental state, but S.

1400 provides generally that "the culpabilitj' requirement is satisfied by es-

tablishing that the person acted either intentionalh/, knowingly ur recklessly."^*

Thus, a person who recklessly incites a riot would be in violation of the statute.
This fails to comport with constitutional reqiiirements regarding mens rea, and
there seems to be no interpretation which would save S. 1400.

Another constitutional consideration— the vagueness doctrine—is also^relevaut
to this discussion of the ])roposals. A statute offends due process if it is so vague
that an average person would be unsure of what constitutes a violation. ''s S.

1400 invokes federal jurisdiction if "the riot obstructs a federal government
function. "*'8 g. 1400 does not define "federal government function" and it seems
probable that an average person would be unclear as to the meaning of this

phrase. Would, for example, rioters blocking a city street, thereby delaying a
postman on his mail route, be obstructing a federal government fiuiction? A
greater degree of specilicitj* maj', thei-efore, be required in delineating the scope
of federal jurisdiction.

Furthermore, S. 1 emploj'S the language "suljstantially obstructs law enforce-
ment or other government function."*^ Use of the word "substantial!}^" and the
reference to law enforcement as an example of government function probably
exclude far-fetched fact situations, such as the mailman example above, from
the pur\iew of the stiltute. S. 1 appears to be more narrowly defined and less

susciptible to vagueness claims. S. 1400, however, makes conduct riotous if it

"obstructs a government function.'.'*"* The language is very similar to the S. 1400
section on jurisdiction noted above, "^ and is probabLj' vulnerable to the same
constitutional objections.

Turning to a non-constitutional consideration, both S. 1 and S. 1400, in de-
fining a "riot," require an assemblage of ot least five persons.®" This definition

may subject some demonstrators to the harsh penalties which the proposals
provide " when the ofl"enders' conduct, hovv'ever violent, does not approach
riotous proportions. The National Commission on Reform of Federal Criminal
Laws recommended a minimum of five persons to constitute a riot, but a sub-
stantial minority on the Commission recommended ten.^- The Commission's
consultant suggested that a definition of a "riot" require "a substantially large
number of persons" or, in the alternative, at least 20 persons.*^ The con-^ultant

contended that any definition of a riot which involved a lesser mmiber of dem-
(mstrators might include non-riotous conduct.*^
The continuation, and in some areas the strengthening, of the punishment

sections of the present riot statiate, causes one to question the proposed statute's

on another non-constitutional basis. The present law, born in an era of violence
and disorder, takes a harsh stance against those who incite to riot. In many
respects its draftsmenship is far from perfect. The law, liow(>ver, can perhaps be
justified by the wave of rioting that swept the country in the 196b"s, and by what
legislators perceived as an immediate need to end that rioting.

The S. 1 and S. 1400 proposals lack the background of violent disorder which
left such a strong imprint on the present law. The violence of the 1960's for the
most part has been replaced l)y the relative tranquility of the 1970's. Yet, the
S. 1 and S. 1400 penalty pntvisions may Ik; more ai)i>ropr!ate for an era plagued

«2S. l,§2-9Bl(a)(l).
w Under S. 1 a ponson acts

"knowingly" with respccl to his conduct or to at tondant circiinistances when he is awarp of tho qualit y
of his conduct or that those circumstances proljubly exist. A person acts knowingly with respect to a
result of his conduct when he is aware that his conduct will probablv cause the re.sult ....

/</. §l-2Al(a){3).
»< S. 1400, § 303(a) (emphasis added).
w Lanz.etta v. New lersey, 300 U.S. 4.51, 4.')3(l'.t3(l).

*«S. 1400, § 1801(c) (.5).

" S. 1, §2-9Al(7).
>•< S. 1400. § 1806.

""'W. § 1801(c) (.'">).

9» S. 1, § 2-9Al(7); S. 1400. § m)',.
*' Sec text acconii)anvius notes Ui-W supra.
«- N.\TiON,\L Commission on Retorm of Fedkr.m, runiiN.vi, L.tws, Final Report §1801, Comment

(1071).
^' 1 N.\TioNAL Commission on Refokm of Fedekai, Crimina:, L.-vws, Working Papers 1026 (UCO).
" .SVt irf. attfiie.
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by serious rioting. This is not to say that stiff laws might not deter lawlessness

in the future, or that a "hard line" approach is necessarily undesirable. The
l^resent law, however, was drafted under conditions not particularly conducive
to rational analysis, and ju-ovisions in the same mold should therefore be suspect.

The thrust of the present law has had the effect of locking into the proposed
codes a policj' of heavy jjunishment, originally initiated l)y an emotion-swept
C/ongress, in an era when there is no apparent justification for continuing such a
stance. The S. 1 and S. 1400 anti-riot provisions have apparently been subjected
to little scrutiny in the Congress "' and the general substance f)f the present law
has been carried over into the proposals. The rioting of the ] UGO's, which perhaps
justified the present statute, should not automaticall.y become the blindly-

accepted justification for legislation in a period of difTering social and political

climate.
Thus, the S. 1 and S. 1400 provisions should be carefully reexamined to deter-

mine whether they rest on justifications independent of those given for the present
law, or whether old justifications are being mechanically applied to new legisla-

tion. The extreme conditions of the 1960's and hasty passage of the present laAV

should not be allowed to "come back and haunt us in more normal times." "''

Hercules Ixc,
Wilmington, Del., August 8, 1074-

Hon. John L. McClellax,
3241 New Senate Office Building, Washington, D.C.

Dear Senator McClellan: One statement made l)y IMr. Ralph Nader, in

his testimony before. the Subcommittee on Criminal Laws and Procedures on
July 19, 1974 in connection with S. 1 and S. 1400, shotild not, I believe, go un-
answered.

Beginning at the bottom of page 7, and extending over on page 8, Mr. Nader
discusses the importance of "whistle-blowing" and conchides with the comment:

"If carefully protected by law, whistle-blowing can become another of those
adaptive, self-implementing mechanisms which mark the relative difference

l;)etween a free society that relies on free institutions and a closed society that
depends on authoritarian institutions."

One of the fundamental indicia of a totalitarian society, whether Nazi riermany,
Soviet Russia, or Communist China, is the use on a wide scale of private informers,
whether familj', neighbors, or otherwise. The suggestions even inferentially that
an institutionalized informer sj-stem shotild be considered as consistent with the
traditions of otu- free society runs completely contrary to fact.

Very truly j'ours,

Charles S. Maddock,
General Counsel.

^' Sec Hearings on the Final Rrpnrf of The National Commission on Reform of Federal Criminal Laws
Before the Subcomm. on Criminal Laws and Procedures of the Senate Comm. on llie Judiciary, 92d Cong.,
1st & 2d Sess., pts. 1-12 (1971-1072).

96 Hearings on H.R. 421 Before the Senate Comm. on the Judiciary, 90th Cong., 1st Sess., pt. 1, at 13 (1967)

(remarks of Senator Edward Long).





REFORM OF THE FEDERAL CRIMINAL LAWS

MONDAY, JULY 22, 1974

U.S. Senate,
Subcommittee on Criiminal Laws and Procedures

OF the Committee on the Judiciary,
Washington, D.C.

The subcommittee met, pursuant to recess, at 9 a.m., in room
2228, Dirksen Senate Office Building, Senator Roman L. Hruska
presiding.

Present: Senator Hruska presiding.

Also present: Paul C. Summitt, chief counsel; Douglas R. Marvin,
minority counsel; Dennis C Thelen, assistant counsel; Mabel A.
Downey, clerk; and Tom Henderson of the staff of Senator Kennedy.

Senator Hruska. We are resuming hearings on the reform of the
Federal criminal laws. We hope it is the concluding session of these

hearings. Shortly after the submission to the Congress of the final

report of the National Commission on the Reform of the Federal
Criminal Laws this subcommittee began its hearings. Our first

hearings, during 1971 and 1972, were directed to the final report and
to background information on the entire subject of Code revision.

In the first session of this Congress we began in depth hearings on the

Code revision bills, S. 1 and S. 1400. We hope we have sufficiently

covered the more controversial issues and can now move on to the

further processing of a Code revision bill.

As our first witness this morning we have Mr. Gregory Craig,

an attorney with the local firm of Williams, Connolly & Califano.

Mr. Craig, your biographical sketch will be included in the record.

You may proceed.

Biographical Sketch of Gregory B. Craig

Gregory B. Craig, age 29, is an attorney with the law firm of Williams, ConnoUy
and Califano in Washington, D.C. His home state is Vermont.

Craig attended Harvard College and graduated magna cum laude, Phi Beta
Kappa in history in 1967. He was named the John Harvard Scholar for 1967-68
and was awarded a fellowship to Cambridge University where he studied 19th
century British politics. He received a Diploma in Historical Studies from Can-
bridge University in 1968.

Craig then returned to the United States to work for a year as a teacher and
streetworker with high school dropouts in the Harlem Street Academy Program.
In the fall of 1969, he enrolled in Yale Law School and received his laAV degree in
1972.

STATEMENT OF GREGORY CRAIG, ATTORNEY, WILLIAMS,
CONNOLLY & CALIFANO, WASHINGTON, D.C.

Mr. Craig. My name is Gregory B. Craig, and I am an attorne}^

practicing law in the District of Columbia. I would like to thank the
subcommittee for its invitation to testify here today.

(8015)
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My comments will be restricted to two provisions in S. 1400 which

ofl'er pul)li!,- officials certain defenses to criminal pro:^ecntion. Before

considering those specific sections in the proposed code, however,

I would like, with your permission, to submit an article for the record

whi(h appeared in the January 20, 1974, issue of Outlook in the

Wa-hin£;ton Post, written by myself and Dr. Richard Korn, a dis-

timinished criminologist on \he faculty of the University of Cali-

fornia at Berkeley. In the interests of promoting a full discussion of

the issues raised in this article, I would like also to submit Assistant

Attorney General Henry Petersen's response and our brief comment
on his response, both of which appeared in the March :J, 1974, issue

of the Washington Post.

[ would -first like to deal briefly with section 532 of the proposed

code entitled "Official Misstatement of Law." This section states, in

pertinent part

:

It is an affirmative defense to a prosecution under any Federal statute tliat the

defendant's conduct in fact conformed with an official statement of tlie law,

afterward determined to be invalid or erroneous, (ft) which is contained in (3)

an official, written interpretation issued by the head of a Government agency, or

his delegate charged by law with responsibility for administration of the law

defining the offense if the defendant acted in reasonable reliance on such statement

of the law and with good faith belief that his conduct did not constitute an offense.

According to Assistant Attorney General Petersen, this provision

is based on "two specific Supreme Court decisions in which the Court

employed a theory of quasi-entrapment to reverse criminal convic-

tions of individuals who relied in good faith upon the assurance of

officials in authority that their acts would not constitute criminal

offenses. These individuals were subsequently prosecuted and con-

victed for those same acts.

The first case, decided in 11958, involved private citizens appearmg
before the Ohio Un-American Activities Commission. They refused to

answer questions after the chairman of the commission assured them

that they had a privilege under State law to refuse to answer, though

in fact this privilege was not available to them. These individuals

were later prosecuted and convicted for violating an Ohio State im-

munity statute by refusing to answer. The Supreme Court concluded

that lo sustain the conviction would be to sanction the most inde-

fensible sort of entrapment by the State—convicting a citizen for

exercising a privilege which the State clearlv had told him was avail-

able to him. Udey v. Ohio, 360 U.S. 423, 426 (1959)

.

In 19o4 tlie Supreme Court considered a case in Avhich a Baton

Rouge sheriff initially instructed black college students that they

woufd be permitted to demonstrate against segregated lunch counters

on the sidewalk across from the courthouse. The sheriff then arrested

them for violating .a statute proliibiting pickets or parades near the

court h.ouse. l^ecause the demonstrators relied on the oral permission

from the sherifl", the Supremo Court reversed their convictions, holding

that the situation here is analogous to that of Raley. The due process

clause does not permit convictions to be obtained under such cir-

cumstances. Cox V. Louisiana, 379 U.S. 559, 571 (1965).

The legal underpinnings as well as the policy objectives of section

532 appear to be unassailable. It is entirely appropriate that the

private citizen be shielded from any adverse legal consequences of

relying in good faith upon certain advice from a public official in
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autliority, whether that official is a special agent for the Federal

Bureau of Investigation, an examiner for the Internal Revenue Serv-

ice, or an investigator for the Securities and Exchange Commission.

In my opinion, however, it is not appropriate to offer this same
defense to Federal officials. Extending the defense of official misstate-

ment of law to public officials would permit the Federal Government
in certain circumstances to remove its own agents from the reach of

the criminal law, to place them in some respects above the law. Such
immunity could serve as a license to break the law for some public

officials, liberating them from the deterrent effects of criminal

sanctions.

Such an extension of this defense to public officials was certainly

not contemplated by the Supreme Court in the decisions cited above.

In both cases, the individuals invoking the defense were private

citizens—not public officials. Indeed, in Cox the Court took pains to

limit the scope of its ruling by restricting its decision to circumstances

such as those present in this case. Cox at 573.

This philosophical question of whether it is possible for one public

official to entrap another, a valid question given the legal theory upon
which the Supreme Court grounded these two opinions, is of course

not the issue here. The difficulty with this provision arises in the

context of public officials in collusion, where one attempts to immunize
another from possible conviction by providing him with an adminis-
trative grant of permission. Let us consider an example in which this

provision might be invoked by a public official in such a way as to

protect himself from the final reach of the criminal law.

Suppose a special adviser to the President suspects a certain indi-

vidual of being a spy for a foreign power or of leaking state secrets

to the press. The Presidential adviser wants to install a wiretap to

determine whether the suspect is in fact leaking national security

information. Moreover, the adviser wants to break into \h^ suspect's

private home to procure tangible proof of such seditious or disloyal

activities. Uncertain whether the probable cause test can be met to

obtain a warrant for the wiretap or the search, and unwilling to risk

a judge's refusal to grant such permission, the Presidential adviser
seeks an opinion from a close friend at the Justice Department as to
the legality of his plan. Informed of the President's strong feelings in
the matter, the official at Justice advises the Presidential adviser that
such activity is prefectly within the President's implied constitutional
authority to safeguard national security. Indeed, says the official at
Justice, there is a positive obligation to take such action under the
President's oath of office to "preserve, protect, and defend the
Constitution."
Arrested in the course of the break-in, the Presidential adviser

claims in his defense that he relied in good faith upon an official mis-
statement of law issued by an official charged by law with responsi-
bility for administration of the law defining the offense.

The framers of this legislation clearly did not intend this section to
be interpreted in this way nor would the idea of such official collusion
and abuse of governmental power have occurred to anyone prior to
the discouraging revelations of Watergate. Events of the past 2 years,
however, should have made us more sensitive to the dangers of
criminal conduct on the part of high officials, and, at the risk of

46-137—75 23
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figlitino^ yesterday's battles, we slioiild be careful not to chanfre tlie

law in such a way as to minimize or undermine the deterrent effect of

criminal penalties, even on the most powerful of public officials.

The loophole in section 582 could most easily be corrected by
amendino: this provision specifically to prohibit public officials charjred

with Fedei-al crimes while in the performance of their public duties

from invokino- the defense. A second, less desirable alternative would

be to establish safe^juards which would diminish the possibility of

official collusion such as described above, perliaps by requiring a public

official to obtain the written opinion of a third o;overnment official, or

by makino; the official who was responsil)le for the misstatement of

law criminally liable for the illegal activities of the individual to whom
he gave the grant of permission.

It should also be pointed out that the framers of this particulai-

section modified earlier versions of this same provision by only

allowing a defense for official misstatements of law when the mis-

statement is written as opposed to when the misstatement is orally

given. See section 609 entitled "INIistake of Law," in the National

Commission report. In my opinion, this is an unwarranted reti-eat

from the plain meaning of the two Sujireme Court decisions cited

earlier. Both of these decisions recognized the official misstatement of

defense and reversed convictions in situations where official assur-

ances had been given orally. Oral grants of administrative permission

to private citizens should not be excluded from being covered by this

defense. In the context of a public official attempting to invoke the

defense, however, particularly if the authorizing official is to be held

criminally responsible for the illegal activities he authorizes a written

authorization is a useful, if not necessary, requirement.

Section 521 entitled "Public Diity" declares:

It is a defense to a prosecution nnrter any Federal statute that the defendant

reasonably believed that the conduct charged was required or authorized by law
to carry out his duty as a public servant.

The public duty defense challenges two principles whch are funda-

mental to the rule of law in a democratic society. The first principle

is that an individual is presumed to be pereonally responsible and
therefore legally accountable for his own actions. The public duty

defense would allow certain individuals to shield themselves from that

kind of personal accountability by invoking their public office, by
saying, "But I was just doing my job."

The second principle is that no man or group in society, by virtue

of class, rank, wealth, power, or station, is treated differentl}'' from
any other man or group in the eyes of the law. All are protected

equally. This provision would protect some citizens more equally

than others. It would supply a defense to some individuals which
would not be offered to all individuals.

Perhaps even more important than these philosophical points

is the fact that, if enacted, this section would seriously dilute the

power of the law to deal with criminal conduct on the part of Federal

officers. The public duty defense would permit Federal officials to use

their position of public trust to defend against criminal prosecutions

brought against them for violating that trust. Rather than focusing

on the legality pf specific actions, rather than considering whether
those actions were in fact called for by the individual's public duty,
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this section would focus the court's attention on whether the ofRcial

reasonably believed his conduct was legal. If an official simply con-
vinces a jury that he reasonably believed his actions were authorized
or required by law, his crime would be excused.
The comparable provision in the National Commission's rej)ort

states that conduct engaged in by a public servant in the course of
his official duties is justified when it is required or authorized by law-
Final report of the National Commission on Reform of Federal Crim-
inal Laws, 1971, section 602 at page 44. The framers of S. 1400 cut
back from the Commission's version and inserted the reasonable belief

standard. This addition has a twofold effect. First, it allows the de-
fendant to go the jury on the question of his state of mind. The court
would be required to instruct the members of the jury to ask them-
selves, one, whether the defendant believed that his conduct was
authorized or required by law; and two, whether that belief was
reasonable given the circumstances surrounding his conduct.
The reasonable belief standard has a secondar}^ effect outside of

the courtroom. It undermines the deterrent effect of criminal penalties..

Whenever a Federal official believes he can convince a jury that his

conduct, though perhaps unlawful in retrospect, was guided by honest
and praiseworth}^ motives and therefore reasonable, he will not be
deterred from engaging in that conduct. The public servant is thereby
gi^^en a free rein in the shadowy no man's land of activities which are;

on the borderline of illegality. Rather than steering clear of the legally
dubious, the public servant can chart a course significantly nearer
criminal conduct with the assurance that his only burden is to persuade
a jury that it Mas a gray area, that the lawfulness of his conduct was
in his eyes, unclear, and that he was motivated by a sense of public
duty rather than criminal malice.
A jury automatically finds it easier to convict a vagrant of breakinp^

and entering than to con\'ict a White House aide of the same ofl'ense.

A Wliite House aide, after all, ran always present a plausible argument
that he was overzealous, not criminal. An unreasonably interpreta-
tion of the law in ordinary circumstances may often be rendered reason-
able in an official's mind through the operation of misdirected zeal
or public-s]3irited fervor.

Let me illustrate this second point -w-ith an actual example taken
from the trial of those individuals charged with planning, ordering or
participating in the break-in of Daniel Ellsberg's j^sychiatrist's oiiice.

Before he ])led guilty to another felony, Charles Colson argued in:

papers filed before the court that the break-in was "reasonable""
within the terms of the fourth amendment. The logic of the Colson
defense rested on the case of Katz v. United States, 889 U.S. 347 (1967),
in which the Supreme Court concluded that electronic surveillance
was, in the eyes of the foTU'th amendment, the same as a search even
though there is no "physical intrusion into a given enclosure." The
Colson defense concluded

:

Thus, while a break-in was historically considered a constitutional violation
and electronic surveillance not, these two forms of intrusion are now, and have been
since 1967, on the same constitutional footing. Accordingly, if ek'ctronic surveil-
lance is, or was in 1971, justified without a warrant in a national security case, a.

tresoassory search must necessarily be justifiable on the .same basis..



8020

While Colson's argument is totally untenable and indeed unreason-
able as a legal defense, it is an argument that could be presented to the

jury, under the public duty defense, to show that Colson's belief

that the break-in was "authorized or required by law," although
])erha]is erroneous or mistaken as a question of law, was nevertheless

i\ belief that could have been held by a "reasonable man."
Over and above the undesirable impact this provision would have

on the system of criminal justice when applied to official wrongdoing,
section 521, in my opinion, goes beyond the case law upon which the

public duty defense is ])resumably based. Much of that case law comes
out of a militar^^ context. The typical example is that of a soldier on
guard dutv shooting and killing an escaping prisoner. In Re Fair,

100 F. 149 (Nebr. 1900), United States v. Clark, 'SI F. 710 (Mich. 1897),

or shooting at an escaping prisoner and killing an innocent bystander.
United States^ v. Lipsett, 156 F. 65 (Mich. 1907) or shooting and killing

& ])rivate citizen who had committed a felony and was in flight from
the scene of the crime. United States ex rel Drury v. Leiris, 200 U.S.
1 (1905). In each of these cases, the court inquired specifically whether
the conduct in question fell within the scope of the individual soldier's

duties.

All of these cases arose in the peculiar circumstances of militar}-

discipline and authority. As ope judge said:

The first duty of a soldier is obedience, and without this there can be neither

discipline nor efficiency in the Army. If every subordinate officer and soldier were
at liberty to question the legality of the orders of the commander, and obey them
or not as he may consider them valid or invalid, the camp would be turned
into a debating school where the precious moment for action would be wasted in

wordv confficts between the advocates of conflicting opinions. In Re Fair at
154-155.

In the military, therefore, the balance is strict in favor of obedience,

and only "in a plain case of excess of authority, where at first blush

it is apparent and jjalpable to the commonest understanding that the

order is illegal" is the soldier held personally and criminally liable

for his acts. The borderline order must always be obeyed.

The military, however, is different from civil government. As one
Federal judge wrote:

To insure efficiencj', an army must be, to a certain extent, a despotism. Each
officer, from the general to the corporal, is invested with an arbitrarj- power over
those beneath him, and the soldier who enlists in the army waives, in some particu-

lars, his rights as a civilian, surrenders his personal liberty during the period of

his enlistment, and consents to come and go at the wiU of his superior officers.

United States v. Clark at 713.

The public servant, however, is not a lowly private nor is govern-

ment bureaucracy a despotism. Unlike the common foot soldier, the

public servant acts with discretion and is free to come and go at his

own behest. Unlike the common foot soldier, the public servant should

not be protected from legal consequences of acts which are in the

twilight zone of legality. Because the public servant exercises indi-

vidual discretion, because he can always refuse or resign, because he
carries wdth his office substantial social responsibility and public trust,

because the public servant invokes all the might and majesty of the

state when he acts, the public servant should, at the very least, be
held to the same standard of conduct applied to the ordinary citizen.

One would hope, if anything, that a higher standard would be ex-

pected in the conduct of a public official.
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The public duty defense, in short, is based on an inapt analogy.

Section 521 incorporates principles of liability developed in military

circumstances and transfers them to the very different conditions of

civil government. Unlike the individual soldier who is immunized
from criminal liability in all but the most flagrant of cases, the Federal

official should be as accountable as the next man to the law.

Finally, in considering this provision, I would urge the subcom-
mittee to ask itself whether there is in fact a need for this provision.

Is there any evidence to suggest that Federal officials are presently

being convicted and going to jail wrongly? Similarly, is there any
evidence to suggest that public officials are being deterred from per-

forming their duties because this section does not exist? Absent such
findings, it would be un^vise in my opinion to enact this provision and
run the dual risk of diluting the power of the criminal law and under-
mining public confidence in the public servant.

For all the reasons noted above, I would respectfully urge this

subcommittee to delete section 521 from the new Federal criminal

code, and at least in this area, let the genius of the common law
operate freely.

Thank you, Mr. Chairman. If you have any questions, I would be
happy to respond.

Senator Hruska. Thank you, Mr. Craig.

There will be inserted in the record articles to which Mr. Craig
refers from the Washington Post of January 20 and March 3 of this

year.

[The information referred to follows:]

[From the Washington Post, Jan. 20, 1974]

Making It All Perfectly Legal

(Bj^ Richard R. Korn and Gregory B. Craig)

On march 23, 1973, Judge John J. Sirica read a letter from James W. ISIcCord
in open court, and the White House cover-up of Watergate began to unravel.
Four days later, on March 27, the Nixon administration introduced in the .Senate

a bill to revise the U.S. criminal laws.
Relatively few took notice of the legislation, which was numbered S. 1400,

and fewer still saw any connection between the two events. But there was indeed
a connection: Buried in the bill's 340 pages were two brief sections that might
do no less than protect public officials and their private agents from being con-
victed of federal crimes, whether future Watergates or other varieties.

They are truly remarkable, the two passages, descendants of the notorious
I-was-just-foliowing-orders and I-was-just-doing-mj^-duty defenses of Nurem-
berg, containing language that would make those excuses acceptable defenses
for officials facing federal charges. What is also remarkable is that these provi-
sions were not the brainchild of prophetic "plumbers" thinking ahead of ways
to stay out of prison, but of well-intentioned academics, lawyers and other mem-
bers of the outside legal community. Nonetheless, the administration did not
object to adopting the outsiders' proposals, though Justice Department lawj^ers

who worked on the bill also say they didn't mean the two sections that way.
Almost nobody, it seems, meant them that way, and yet there they are.

Section 521, titled "Public Duty," declares: "It is a defense to a prosecution
under any federal statute that the defendant reasonably believed that the con-
duct charged was required or authorized by law to carry out his dutj' as a public
servant, or as a person acting at the direction of a public servant ..."

Section 532, titled "Official Misstatement of Law," declares:

"It is an affirmative defense to a prosecution under any federal statute that the
defendant's conduct in fact conformed with an official statement of law, after-

ward determined to be invalid or erroneous, which is contained in ... an
administrative grant of permission to the defendant ... if the defendant acted
in reasonable reliance on such statement . . . and with a good faith belief that
bis conduct did not constitute an offense."
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A LAW AND ORDER CLASSIC

The broadth of the sections is astonishing. If an official simply convinces a
jury that he "reasonably believed" he was acting legally, his crime would be
excused. If he or anyone else "reasonably relies" on an "administrative grant of
permission"—even if it turns out to have given permission for crimes—they could
be forgiven for breaking the law. And if the private agent of an official obeys orders
which he, too, "reasonably believes" to be legal, a criminal case against him could
be thrown out.

These must be viewed as the crowning provisions of a bill which is, in many
ways, the quintessence of the law-and-order backlash of the 1960s, a period piece
of the Mitchell-Agnew era. Democratic Sen. John L. McClellan of Arkansas has
introduced his own criminal code reform legislation, which is also predictably
tough, but even it cannot match the administration version in seeking more power
for the state. Senate Judiciary subcommittee hearings on the measures have been
only sporadic so far, with Watergate, ironically enough, a chief cause for the delay.
The scandal has not let one attorney general stick around long enough to allow
«iiuch Justice Department testimony on the bills.

The Nixon bill cosponsored but not endorsed in every detail by McClellan and
Sen. Roman L. Hruska (R-Neb.) attempts to take advantage of everything that
confused and frightened Americans in the 1960.s—permissiveness, pornography,
Dr. Spock, the Chicago conspiracy, Daniel Ellsberg, Abby Hoffman, the Weather-
men, pot, LSD, the SDS and more.

TRIVIAL OR ABSURD

Por those who worry that mollycoddling judges are shackling law officers,

S. 1400 would make it easier to wiretap and entrap suspects. For those who com-
iplain that lawbreakers are punished too leniently, the bill would set up a presump-
tion against parole and probation and reimpose a mandatory death penalty for

certain offenses. For those who fear that too many criminals get off altogether,

it would roll back the insanity defense in a way which would, as Prof. Louis
B. Schwartz of the University of Pennsylvania Law School puts it, "return the
law to a primitive state which it abandoned over a century ago, ignore the moral
aspect of guilt, and fly in the face of virtual unanimity painfully achieved in the
past decade."

Nor does the bill stop there. For those who would repeal the First Amendment
in the name of national security, S. 1400 would lepudiate the "clear and present
danger' doctrine, declaring it illegal to incite others "to engage in conduct which
then or at any future time would facilitate the overthrow or destruction by force
•of the government." Or, for those concerned about state secrets, the measure
would make it a felony for any federal employee to disclose classified information
to "unauthorized recipients," no matter how trivial the information or how absurd
the classification.

But where S. 1400 truly matches the civil libertarians' worst nightmares is

in the two sections allowing puttlic officials to excuse crimes by citing their "public
duty" or orders from superiors.

Consider, for example, the criminal charges against former White House aides
John D. Ehrlichman and Egil Krogh, charges stemming from the burglary of
Daniel EUsberg's psychiatrist's office. Before Krogh pleaded guilty, both he and
EhrUchman asked that their cases be dismissed, arguing that they were acting
as "officers of tlie United States." Ehrlichman's lawyer carried the point further,

stating: "The President . . . specifically directed Elhrlichman to make known to
Krogh, [David] Young and Charles Colson that [the investigation of Ellsberg]

.was impres.sed with a national security characteristic.

Ehrlichman's attorney based his argument on the old princii)le that there can
be no crime without a guilty mind, a mens rea. He stated: "The essence of the
crime of conspiracy is . . . evil intent. The association of persons with honest
intent is not a conspiracy, and the association of Ehrlichman with the others on
ii |)residential assignment cannot l)e transformed into a criminal conspiracy."

Then consider Adolf I'^ichmann contending in an Israeli courtroom that he was
not guilty of the mass slaughter of Jews because he did not have the requisite

e\'\\ or criminal intent, that he had merely obeyed superior orders. Or consider
the words of Lt. Calley, testifying Feb. 22, 1971, at his court-nuu-tial for the
Maylai massacre:

"Well, I was ordered to go in there and destroy the enemy. That was m.y jol)

that day. That was the mission I was given ... I felt then and I still do that I

acted as I was directed and I carried out the orders that I was gi\en, and I do not
£eel wrong in doing so, sir."
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THE SAME PRINCIPLE

This is by no means to suggest that mass murder or massacre are at all com-
parable to ordering a burglar^^ Nor is it to suggest that the administration bill

would excuse all acts bj^ public officials. An official, after all, would have to

persuade a jury that he "reasonably believed" his action was legal. It is difficult

to conceive of a presidential assistant succeeding in that, for example, in a murder
case, though in the national security area it is not implausible that some juries

would suspend all ordinary standards for judging on official's conduct.

But the point is that the same basic principle lies behind the Ehrlichman and
Eichmann-Calley defenses—and that the Nixon bill would in part adopt that

principle into federal law. Nuremberg surely taught us that a man cannot hide

from the law by claiming he is more a machine than a man. Free will and in-

dividual choice and personal responsibility are at the heart of our criminal justice

system. It would be inconceivable for us to hide them under a cloak of "public

duty" or an "administrative grant of permission."

WHAT MIGHT HAVE BEEN

Imagine what might have happened if S. 1400 had alread.y been law when
Ehrlichman and Krogh were contemplating a burglary. Ehrlichman need only
seek an "administrative grant of permission" from, say a Justice Department
confidante, and Krogh need only plan to persuade a jury that he "reasonably
believed" the law not only authorized but required him to order the burglary.

Krogh's lawyers could submit a memorandum from the President describing

the national security implicatifms of the break-in. Ehrlichman could testify

that he told Krogh national security made it all perfectly legal. And Ehrlichman's
lawyers could introduce his "administrative grant of permission." Harry Truman's
buck would be passed so rapidly from one person to another that, in the end, no
criminal would have committed the crime, only public servants doing their duty.

In fact, Edgar Brown, a Justice Department attornej^ who helped write S. 1400
says that while "we certaiuh^ did not intend to provide greater protection for

unlawful activity by government officials, you are right—if I were Bud Krogh
and this provision were on the books, I would certainly use it in my defense."

Brown also acknowledges that the "public duty" section probably would have
served as an effective defense for the Cubans arrested in the Watergate complex;
thej' could credibly have claimed ignorance of U.S. law and shown "reasonable
reliance" on the words of high government officials.

But "taking this provision out of context and looking at it without reference to

its history and purpose makes it look much broader than it was ever intended to

be," he remarks.
The history and purpose of S. 1400's "Nuremberg" actions are strange and

tangled. The provisions have passed through the hands of numerous lawyers,

academics and legislators for at least 20 years. For example, one source of perhaps
the choicest language was an American Bar Association committee. It was the
ABA's Committee on Reform of Federal Criminal Law, chaired bj- Prof. Livingston
Hall of the Harvard Law School, which specifically recommended that the "rea-
sonably beUeved" standard be included for public officials.

"We concluded," says Prof. Hall, "that the exact scope of public dut}^ is so

difficult to define that, in matters of criminal liability, the public servant should
be given greater freedom of action and the benefit of the doubt. The law is so
complex as to the duties and obligations of an official that, after considerable
discussion and debate, we concluded that if an individual 'reasonably believed'

his duty required certain action, that individual should not be subjected to criminal
punishment."

Hall's ABA committee made its recommendation in November, 1972, and it

certainly could not have anticipated its application to Watergate. But Prof. Hall
saj^s he still does not consider the section improper. " 'Reasonably believed' is

not a subjective standard," he claims. "It is totally objective and it is one easily

applied by the jury. It is a simple matter of determining intent. Juries do that
every day.

"You've gotten hold of a philosophical dilemma at least 2,000 years old. Gov-
ernments have to go on. If criminal law is looking over the shoulder of every
public official every time that individual could conceivably be guiltj^ of criminal
ct:induct, the government would be paralyzed ... If we are to arrange our laws
to take account of a time when Herr Hitler comes to power, then we are in a sorry
state indeed. I have not seen any good has been accomplished by putting anybody
associated with the Watergate in jail, except to make them talk."
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A PRIVILEGE OF IGNORANCE?

Is "REASONABLY BELIEVED" a "totaUy objective" standard? Has no
good been accomplished by putting Watergate criminals in jail other than to
make them talk? Should public servants "be given greater freedom of action"
than the rest of us "in matters of criminal liability?" These positions are, to put
it mildly, highly debatable.
Most codes of justice, of course, recognize instances where the hapless or the

helpless should not suffer the usual penalties for their crimes. These include acts
involving insanity, coercion or duress, self-defense and certain mistakes of fact.

But "ignorance of the law"—the other side of the "reasonably believed" coin

—

is not generally accepted as a justification for crime.
One reason for this, as Justice Oliver Wendell Holmes put it, is that "to admit

the excuse at all would be to encourage ignorance " Another is that a reasonable
person rarely need rely on someone else's authority to tell him an act is wrong. He
has a closer authority at hand: his own conscience.
"No sane defendant has come forward to plead ignorance that the law forbids

killing a human being or taking another's property or burning another's house,"
the legal scholar Jerome Hall has remarked. "In such cases, which include the
common law felonies and the more serious misdemeanors, instead of asserting
that knowledge of law is presumed, it would be much more significant to assert
that knowledge of law (equally, ignorance or mistake of law) is wholly irrelevant."
And the codes certainly do not give those who administer the law the special

privilege of claiming ignorance when they break it. If anything, logic suggests
that public officials should be held to a higher standard in understanding and
obeying the law, not the lower one suggested by Prof. Hall.

A 20-YEAR HISTORY

Yet it is not Prof. Hall's ABA committee that invented the two S. 1400 sections.
Their origins are more intricate than that. They began in a far narrower provision
of the Model Penal Code, a legal blueprint pubUshed by the American Law
Institute in 1953. They then reappeared 18 years later in the 1971 report of the
National Commission on Reform of Criminal Laws, a congressionally created
panel headed by former California Gov. Edmund G. Brown—only by then the
language had been significantly altered. As the Brown Commission commented:
"By virtue of the general requirement of only a reasonable belief . . . the

scope of justified or excused action by a pubUc servant is broader here than iu
the model Penal Code."
The Brown Commission had begun its work in 1966, at the height of the counter-

culture and Vietnam, and it," too, obviously could not have foreseen Watergate.
Milton Stein, who wrote the commission comment as its special counsel, notes that
the commission sections were concerned chiefly with the problems of the police and
other law enforcement officials. He also contends that "a jury would expect the
public servant to know more, so a 'reasonable belief that a criminal action was
not criminal is less likely in the case of a public servant." But he adds: "The
problem you describe was not anticipated, but it is there."
The Justice Department of John Mitchell then used the Brown Commission

report as a model for writing many parts of S. 1400. Continuity from the Brown
Commission to the Nixon-Mitchell Justice Department was provided in the person
of John W. Dean III, who had been associate director of the Brown Commission
and became the direct beneficiary of Mitchell's patronage in the administration.
It was nearly two years after the Brown Commission report that the ABA spe-
cifically recommended including "reasonabl.v believed" in the "public duty"
section and that the Justice Department went along.

WHY DO IT AT ALL?

The FUNDAMENTAL QUESTION to be askcd about the "Nurcmburg" provisions

—

as well as other parts of the 1)111—is not whether they should be changed, but
whether the}^ are needed at all and, if so, whether they should be considered in
one massive measure.
The purpose of the bill is to "reform, revise and codify" the U.S. Criminal

Code, an impenetrable legal museum in which most ancient monuments are
crusted over with layers of precedent. This is certainly a worthy goal. But it has a
deceptively mild ring about it. The fact is that in many areas, the bill would in

effect create controversial new laws, each of wliich would normally trigger ex-
tensive congressional debate.
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Neither the "Nuremburg" provisions nor anything like them, for example, are
currently in the criminal code. The sections are based, rather, on scattered court
rulings, in line with the intention to codify case law.

But some of the case law, as applied to public servants, has been turned on its

head. One source of the "public duty" section, for instance, is an old case involving
a prohibition officer who fired two shots at a car he suspected of containing liquor.

The court held that the facts at hand would not have persuaded a reasonably
prudent man that the car did contain booze and that the agent was not acting
Avithin the scope of his duty. Thus a ruling that protected the citizen is now
helping to support a proposed general law that would also give greater license to
officials.

Much of the "public duty" defens^ moreover, comes out of a military context.
The typical case is that of a soldier T)n guard duty killing an escaping prisoner.
The courts have held that such killing is excusable, unless a man of ordinary sense
Avould know that the authoritj^ or order under which he acted was clearly illegal.

Any order that is not patently illegal should be obeyed, the courts have said, and
that order will protect the soldier from criminal liability.

But a "public servant," acting freely, cannot be equated with a soldier acting
under the compulsion of strict military discipline. An official can use discretion;
a soldier must obey commands. An official can refuse; a soldier could end up in the
stockade if he did. An official can resign ; a soldier cannot.

As the judge in one of the military cases stated: "To ensure efficiency, any army
must be, to a certain extent, a despotism. Each officer, from the general to the
corporal, is invested with an arbitrary power over those beneath him, and the
soldier who enlists in the army waives, in some particulars, his rights as a civilian,

surrenders his personal liberty during the period of his enlistment, and consents to
come and go at the will of his superior officers."

The "Official Misstatement of Law" section would also turn the case law topsj'-
turvy as far as public officials are concerned. This provision stems largely from
Supreme Court rulings which cleared citizens who had relied on official assurances
that their acts were legal. Thus, witnesses before the Ohio Un-American Ac-
tivities Commission in 1954 refused to answer questions after the commission
told them of their right not to incriminate themselves. They were later con-
victed of violating an Ohio statute by refusing to answer, but the high court
reversed the conviction.

This section clearly serves an important purpose in protecting citizens. The
problem arises when the "administrative grant of permission" is given by one
public official to another.

THE LIMITS OF CODIFICATION

Even if both these sections can serve worthwhile purposes in certain circum-
stances, should Congress adopt them for all circumstances? They were in the
Model Penal Code in narrower form, but that was a theoretical document meant
to be as comprehensive as possible. As for their appearance in the Brown Com-
mission stud}', former special counsel for their appearance in the Brown Commis-
sion study, former special counsel Stein remarks. "The reason we needed a pro-
vision in the first place was because of our intent to be complete." But that does
not mean they should be written into sweeping national law for the next half
century or longer. As one of Frederick the Great's chief codifiers wrote:

'T first thought that it would be possible to reduce laws to simple geometric
demonstrations so that whoever could read and tie two ideas together would be
capable of pronouncing on them. I almost immediately convinced myself that
this was an absurd idea."

Congress should similarly recognize that there are limits to codification. Judge
Jerome Frank has written: "Codification . . . cannot create a body of rules which
wiU exclude judicial innovation and thereby guarantee complete predictabil-
ity . . . The idea of regulating, bj' anticipation, all possible legal relationships
is to be aVjandoned."

If Congress does not kill these sections outright, it should at the very least
consider them separately, along with other turn-back-the-clock i^rovisions
written in by the Mitchell Justice Department.

It would not be merely "codifying," for example, if it adopts the obscenity
section, which would outlaw all material containing "unnecessary" or "inap-
propriate" close-ups of a human genital. Nor would it be merely "revising"
the law by restoring, as the bill would, the "guilt by association" provision of the
Smith Act, which the Supreme Court found unconstitutional. The measure
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would make, it a crime just to "join" or be "an active member" of a group which
plans to incite conduct that would "facilitate" the overthrow of the government

—

"then or at any future time."
And if insanity is no longer to be recognized as a disease by the law; if capital

punishment is to be re-established; if leaking classified information is to be puV)-

lished as a felony—these cannot be considered little sections of a giant bill. They
must receive, one by one, the complete, open and individual debate they demand.

[From the Washington Post, Mar. 3, 1974]

Criminal Code: Justice Replies

(By Henry E. Petersen)

I am somewhat disheartened by the article "Making It All Perfectly Legal" by
Richard R. Korn and Gregory B. Craig which appeared in the Outlook section
of Jan. 20. The subject of the article was S. 1400, a Senate bill designed to reform
the entire body of the substantive federal criminal law, which was drafted within
the Department of Justice and transmitted by the administration to the Congress
in March of 1973. The article contains unfortunate innuendo and a number of
inaccurate and misleading statements.

1. The general theme of the article is that S. 1400 is "the quintessence of the
law and order backlash" that takes "advantage of everything that confused and
frightened Americans in the 1960s" and that it "matches the civil libertarians'

worst nightmares." The bill's author is identified as "the Justice Department of

John Mitchell," in which, it is pointed out, John W. Dean III "became the direct

beneficiary of Mitchell's patronage." Implicit in the article is the suggestion that
certain defenses to criminal prosecutions may have been included in S. 1400 with
an eye to benefitting certain public officials involved in the Watergate matter.

S. 1400, which is based largely ui)on the draft bill produced in January, 1971,
by the National Commission on Reform of Federal Criminal Laws [known as the
Brown Commission after its chairman, former California Gov. Edmund G.
Brown, Avas drafted by a special group of career attorneys in the Department of

Justice working in consultation with attorneys of other federal departments and
regulatory agencies that would be affected by this legislation. Their work was
reviewed by a committee headed by me. The review in the Department of Justice
went no further.
The spirit in which this work was carried on was accuratelj^ described by

Judge Joseph T. Sneed, then deputy attorney general and former dean of Duke
University's Law Schovil, in testimony before the Senate Judiciary Committee:

"Let me stress that we have constantly sought to produce not just a useful
assemblage of prosecutor's tools, but also as fair a series of provisions as could
be drafted. The critical importance of fairness in a criminal code is apparent to
us as citizens. It is also apparent to us as lawyers whose work under unfair statutes
would very quickly and very properh' be undone by the courts. This is a matter
of great imjjortance to us . . . We have consistently considered fundamental
fairness—to potential defendants, to defendants and to societj^ as a whole—to
be an imperative."

Whether or not everyone would agree that the product of this effort, in all of

its provisions, has achieved the balance we attempted, to dismiss the entire

proposal as a series of draconian provisions does service neither to the facts, the
public, nor the career attorneys who produced it.

The inference suggested in the opening paragra])hs of the article and at a few
points thereafter—that the defense i)rovisions of the bill were inserted by or on
behalf of individuals accused of com])licity in th(> Watergate matter— is nothing
short of ludicrous. S\ippressing a more direct resj^onse, I will tender only a chrono-
logical accounting, pointing out that the two defenses in question were drafted
in the Department in mid-1971 and mid-1972; that the bill was transmitted to the
Congress on March 22, 1973, before rather than after the reading of the [James
W.] McCord letter [to Judge John J. Sirica]; that a l)ill of such scope obviously
would require at least two or three years after introduction to wend its way
through the approjiriate congressional committees and reach the point of passage;
and that the bill expressly provide's that it is not to become effective imtil two
years after its i)assage.



8027

2. The principal, direct charge leveled by the article is that, in the chapter on
defenses to criminal prosecutions, the defenses entitled "Public Duty" brazenly
extend the law in providing defenses to public officials accused of wrongdoing.
They would not.

The public duty defense does not "give greater license to officials" than does
current law. It is probably as accurate a statement of the current case law as is

possible to devise. It certainly would give no pul^lic official a defense to a prosecu-
tion in the sorts of situations with }vhich the authors profess concern. Even the
allegation that S. 1400 and the Brown Commission Code would expand upon the
recommendation contained in the Model Penal Code [published bj' the American
Law Institute in 19.53]—on the questionable assumption that the INIodel Penal
Code is more relevant than current law—is not wholly accurate. The Model
Penal Code would permit a defense where the defendant "believes" his conduct to
be authorized in certain circumstances; the S. 1400 insertion of the word "reason-
ably" before the word "believes" is a cutback from the prospective reach of the
Model Penal Code's formulation in such instances. (Section 3.03 (3) (a) MPC,
Proposed Official Draft.)

The allegation that the defense of "official misstatement of law" would "turn
the case law topsy-turvy as far as officials are concerned" is also without basis in

fact. This defense, too, reflects the current case law, except to the extent that it

cuts baciv on the existing law by requiring that anj^ reliance upon an agency's
interpretation of the law be "written" and be "issued by the head of (the) agency."
Moreover, as an affirmative defense, the burden would be upon the defendant to
establish to a jury that his reliance upon the official misstatement of the law was
reasonable and was in good faith. The defense has been applied in appropriate
circumstances in the past—see Cox v. Louisiana, 379 U.S. 559 (1965) (involving

defendants engaged in a civil rights demonstration); U.S. v. Lauh, 385 U.S. 475
(1967) (involving a defendant who traveled to Cuba in violation of State Depart-
ment regulations); and Raleij v. Ohio, 360 U.S. 423 (1959) (involving defendants
charged with contempt of court for invoking their privilege against self-incrimina-

tion)—and it would continue to be available in appropriate circumstances in the
future. By no stretch of the imagination could it be construed to reach the situa-

tions hypothesized by the authors of the article. (See generally, L. Hall and
Seligman, "Mistake of Law in Mens Rea," 8 U. Chi. L. Rev. 641 "(1941) ; J. Hall,

"Ignorance and Alistake in Criminal Law," 33 Ind. L. J. 1 (1957).) ^Moreover, not
only is most state case law similar, so is the comparable provision of most modern
state codes. (See e.g., Section 15.20 of the New York Revised Penal Law.l)

As to the authors' ultimate doubts about the wisdom of codifying defenses at
all, it should be recognized that any such codification can provide onh^ the broad
outlines of the law, as do the generalized statements of such law prefacing the
specific holdings in the current case decisions. Application of these principles ta
the myriad fact situations possible must continue to be left to the sound judgment
of the courts and the common sense of juries.

3. While the above allegations constituted the foundation of the authors' pri-

mary attack, in the course of their article they made several other i)lain mis-
statements which demonstrate unfamiliarity either with S. 1400 or with current
law. Among those misstatements are the following:
The authors allege that "S. 1400 would make it easier to wiretap." It would not.

S. 1400 parallels precisely the reach of the current wiretapping statutes even to
the extent of retaining some of the more unwieldy language of the current statutes
in an effort to allay an}^ possible concern that attempted simplification might
alter their scope. (Compare sections 1532-1534 and 3125-3131 of S. 1400 with 18
U.S.C. 2510-2520.)
The authors claim that "S. 1400 would make it easier to . . . entrap suspects."

It would not. The entrapment provision of S. 1400 codifies the case law consis-

tently announced bv the Supreme Court for over 40 vears. (Compare Section 531
of S.'l400 with the"decisions in U.S. v. Russell, 411 "U.S. 423 (1973); Sherman v.

U.S. 356 U.S. 369 (1958); and Sorrells v. U.S., 287 U.S. 435 (1932).)
The authors allege that S. 1400 would restore "the 'guilt by association' pro-

vision of the Smith Act, which the Supreme Coiirt found unconstitutional," and.

"repudiate the 'clear and present danger' doctrine." It would not. The only
portions of the Smith Act, 18 U.S.C. 2385, that would be carried forward by S. 1400
are those that have specifically been held constitutional by the Supreme Court.
The language employed—singled out and quoted by the authors of the article as

exemplifying its unconstitutional breadth—is taken directly from Supreme
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Court decisions to insure that the statute would stay within the bounds set bv
the Court. (Dennis v. U.S., 341 U.S. 494, 499-511 (1951); Yates r. U.S., 354
U.S. 29S, 321, 325 (1957); Notu v. U.S., 367 U.S. 290, 297-298 (1961); and Scales
V. United States, 367 U.S. 203, 234 (1961).) The "clear and present danger"
test does not appear in S. 1400, just as it does not appear any place in current
statutes, for the simple reason that it is an inijilied constitutional limitation, the
statement of which in a statute would be redimdant at best. (Dennis v. U.S.,
341 U.S. at 512-15; Scales v. U.S., 367 U.S. at 230.)

The authors assert that S. 1400 seeks "more power for the state" than S. 1,

fininher proposal for a federal criminal code which has been introduced by Sens.

IMcClellan, lilrvin and Hruska. I am not sure of the measure the authors would
use to determine what would constitute "more power for the state," but most
lawyers would measure such power contained in a federal code by the provisions
granting federal jurisdiction to prosecute the criminal offenses therein defined.

An examination bf S. 1400 will readily reveal that the jurisdictional reach of

that bill is clearly more circumscribed than that of S. 1, and, for that matter,
aiiaterially more circumscribed than that of the Brown Commission.

4. In three other areas—involving the insanity defense, the dissemination of

classified information and the death penalty—the authors have made reference
ito the S. 1400 provisions in a fashion that hardly suggests any sensitivity on the
part of the Department to the serious social and policy considerations involved.
All three areas, however, have been the subjects of extensive and thoughtful
evaluation during the drafting process, and have been specificallj^ pointed out
by the Department to the Congress as matters involving controversial points
warranting hearings, close examination and dispassionate consideration. Hearings
with respect to two of those areas have already been held.

Insanity is a defense to a prosecution under S. 1400 only if the defendant was
not aware of what he M'as doing. Defendants suffering from a less debilitating

mental disease or defect, though found by a jury to have committed the' criminal

act with the requisite criminal intent, would be entitled to a special pre-sentencing
proceeding at which psychiatric testimonj^, free of the ordinary confines of the
rules of evidence, would be admissible. The judge would then sentence the individ-

xial, where appropriate, to psychiatric treatment in a hospital or an outpatient
clinic rather than to incarceration in a federal prison. The procedure was devised
as a reasonable and humane alternative to the current swearing contest between
government and defense psychiatrists. (See sections 502 and 4221-4225 of S.

1400.) The allegation that in S. 1400 insanity "is no longer to be recognized as

;.a disease by the law" is not a fair characterization.

The provision concerning dissemination of classified information bj^ govern-

ment employees would, in a more careful analysis, be acknowledged to restrict

current law in at least as many areas as it extends it. (Compare section 1124 of

S. 1400 with IS U.S.C. 798, 42 U.S.C. 2274 and 2277. and 50 U.S.C. 783(b), and
Scarbeck v. U.S., 317 F. 2d 546 (C.A. D.C. 1962).) Mpreover, to the extent that

the author's language may be interpreted as suggesting that disseminating

classified information is not now punishable at the felony level, it should be

noted that the current statutes carry penalties of 10 years or more while S. 1400

carries a three-year maximum penalty (or a seven-year maximum if the informa-

tion was delivered to a foreign agent.)

The authors state that S. 1400 would "reimpose a mandatory death penalty
for certain offenses." The provision referred to cannot fairlj^ be categorized as

mandatory in the traditional sense. While certainly the incorporation of the

death penalty at all is a matter of justifiable controversj-, if there is to be a death
penalty under any circumstances the provision set forth in S. 1400 deserves to be
recognized as a carefully circumscribed proposal. It is limited to a very narrow
range of offenses and attendant circumstances; it is designed in a fashion that will

afiford the maximum deterrent protection to victims of rapes, kidnapings and air-

craft hijackings; and it is made subject to an objective, post-verdict determination

b3' a jury. It is, in my view, more rationally devised than any other death penalty
proposal pending in the Congress or pending or passed in anv of the state legisla-

tures. (See sections 2401 and 2402 of S. 1400.)

A work of scope encompassing the entirety of the federal criminal law is ])ound

to include some provisions that will create, or recreate, legitimate controversy,

but these provisions should be recognized for what they are—relatively minor
segments of a major work containing literally hundreds of improvements in the

federal criminal law. Certainly they warrant thoughtful discussion rather than
innuendo and ill-considered extrapolation. The federal criminal code proposed by
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the DepartmtMit of Justice, as well the codes proposed in S. 1 and in the Browij
Commission report, will receive careful and reasoned consideration in the Senate
and House Judiciary Committees, and I hope that they will receive similar
consideration in the press.

After two years of Watergate, Assistant Attorney General Petersen criticizes

us for not believing in the honorable purposes of the administration's omnibus
criminal justice bill. Then, going far beyond anj'thing we've said, he accuses
us of implying that "the defense provisions of the bill were inserted or on behalf
of individuals accused ... in the Watergate matter." He calls this "nothing:
short of ludicrous."
We agree: Of course, we never suggested that in the first place. What we did

say, citing one of Petersen's own departmental lawj'ers, was that the "public duty'

"

provision could have served as an effective defense for some of the defendants
arrested at Watergate. And we were very concerned that the "public duty"
defense could serve such a function in the future. We regret Petersen's use of
the straw man tactic; we are troubled by how he uses what we did not say as a
device for distracting attention from what we did sa.y.

Yet even in his defense of the bill itself, certain citations of law are clearly
disingenuous; others are boldly incorrect.

Petersen denies, for instance, that S. 1400 would reinstate the unconstitutional
"guilt by association" provisions of the Smith Act. On page 36 of S. 1400 he will

read a provision punishing anj^onewho "joins or remains an active member of an
organization which incites others to engage in conduct which Ihen or at some
future time would facilitate the overthrow ... of [the] government." In the face
of such language, how can Petersen deny that S. 1400 would repudiate Justice
Homes' "clear and present danger" test which has long protected provocative
speech?

Whether "brazenly" or subtly, S. 1400 takes the "public duty" defense, which
was developed for certain limited circumstances, and applies it universally.
In our view, moving from the specific to the general ipso facto extends the law.
The case law which supports the "public duty" defense comes largely from a
military context. To the extent that the "public duty" defense was originally
intended to protect policemen from being prosecuted and convicted for honest
mistakes made in the line of duty, the case law seems reasonable. The danger
lies, however, in taking a principle from the military and applying it to all gov-
ernment officials. One of the lessons of Watergate surely is that a perceived
insulation from criminal prosecution, whether it comes from a President or a
statute, can lead to dangerous abuses of official power.

Petersen's demurrer notwithstanding, the "official misstatement of law"
provision does turn the case law topsy-turvj'. The relevant cases deal exclusively'!

with private individuals prosecuted when they acted in reliance on official pro-
nouncements. S. 1400 is innovative in that it would effectivelj^ extend a defense to
situations in which one government official could allege that he "mistakenlj-"
authorized criminal conduct bj^ another government official, thereby immunizing
that official from criminal sanctions. Thus, a principle intended to protect the
individual from irrational government behavior might be used to protect official

collusion in wrongdoing. Once again, a shield originally designed for the citizen

is beaten into an executive sword.
Petersen writes that the provisions we object to are "relatively minor segments."

We do not agree. We do not agree that entrapment, official malfeasance, insanity,
wiretapping, freedom of association and the death penalty are minor matters.
That is wh.y we wrote the article. Perhaps we were overly concerned. After all,

in one way or another, the Nixon administration will come to an end within three
years. But the Nixon administration bill, if passed, will long outlive Mr. Nixon's
presidencj'. If we were in any way intemperate it was because of our fear that
residues of the Watergate mentality might persist, and pollute the administration
of justice in this country for an indefinite time to come.

Richard R. Korn
Gregory B. Craig

Senator Hruska. I will now ask Tom Henderson of the staff of
Senator Kennedy, a valued member of this subcommittee, if he has
any questions, and if so, to pursue them at this point.

Mr. Henderson. Thank you, Mr. Chairman. 1 have just a few.
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Mr. Craig, the Justice Department in referring to section 521 stated
that the public duty defense is as accurate a statement of the current
case law as it is possible to devise.

Is that your understanding?
Mr. Craig. I would disagree with that judgment on the case law

for reasons that I have cited in my statement. 1 think the vast majority
of the case law comes out of the military context. Most of the case

law is restricted to examples involving the use of force by the public
officials.

In addition, those cases when a public duty defense has not been
permitted by the court are, of course, not recorded. Conversely, when
the public duty defense is permitted, it is reported. The defense, as I

understand it presently, is left to the discretion of the court. In my
opinion it should be left to the discretion of the court. By codifying it

in section 521, it would not be up to the discretion of the court.

Mr. Henderson. The cases you cited were all military cases.

Would you say that a policeman who possibly shoots an escaping
felon, iind it is a mistake, should be covered in public duty defense?
That would be not in the military context.

Mr. Craig. It would be a similar application, though, of the theory.

Mr. Henderson. That is correct, but it is not. You drew the

distinction of military

Mr. Craig. That is correct. However, under section 521, it would
apply to all public officials, whether or not they were using force.

Mr. Henderson. I was going to ask if you would agree that section

521 should be amended, if not deleted. If it is not deleted, should it

be amended to be limited to just the use of force and not be available

to public officials outside of that area.

Mr. Craig. My preference in this area, Mr. Henderson, would be
to delete the provision in its entirety and apply the general provision

section 501 which I also find the culpability provisions in the proposed
code to be very admirable and in my opinion they should be used to

cover situations like that. Absent the deletion, I would urge that this

provision be amended to limit its application only to those public

officials who are authorized to use force in the performance of their

duty.
Mr. Henderson. That is all the questions I have.

Mr. SuMMiTT. I would like to ask several questions.

Mr. Craig, you have stated that you would rather have the pro-

vision deleted and rely on the case law.

Mr. Craig. Yes; I would.
Mr. SuMMiTT. If you had an alternative of which way to codify it,

would you delete the language "reason to believe" and go back to the

final report version?

]Mr. Craig. That is yet another amendment, which is an alternative

that I find preferable to leaving it as it is.

However, as I say, my first preference is to delete it entirely.

Mr. SuMMiTT. There is some argument to be made that if you are

going to have a code, that the defenses should be part of that code.

8o if that decision is made, I take it what you would prefer would be to

delete the mental state aspect for this defense and return to the pre-

vious version.

Mr. Craig. That certainl^y would be preferable. I would prefer

even more, though, that this area not have so much duplication. There
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are general provisions that deal with culpability and state of mind
that certainly would apply to public officials in this area. Those
culpability provisions I think Air. Keeney of the Department of

Justice testified on in May 1974. These are provisions that would be
available to all criminal defendants and not restricted to public
officials or private citizens. I think public officials could certainly

invoke those provisions. Similarly, section 501, the general provision,

on mistake of fact or law proposed in S. 1400 would be relevant here.

Mr. SuMMJTT. Would you codify defenses at all?

Mr. Craig. Oh, I think certain defenses would be legitimate to

codify, there is no question about that.

Mr. SuMMiTT. I just have one other question.

Does it really worry you that a government official would go to the
Department of Justice, seek an advisory opinion on the legality of

an action, receive that opinion, and then in good faith follow it?

Mr. Craig. It would bother me if there were a procedure already
outlined by the law to find out whether a search or a wiretap were
legitimate and lawful, and that procedure was short-circuited. That
procedure is to seek a warrant from a judge; the judge then finds

probable cause or not. If an official is in doubt about that procedure
or in doubt about the legality of an action for him then to pursue
another way outside of the ordinary criminal process as is laid out in

our system, that would bother me a great deal; yes.

Mr. SuMMiTT. This is an affirmative defense which would place on
the defendant the burden of proving that his action was in good faith.

Mr. Craig. I understand that.

Mr. SuMMiTT. I just wanted to make sure that that kind of situation
would trouble you.

There are a number of legal philosophers who want to go the
other way and let the non-governmental defendant reh^ on his attor-

ney's advice, and I was curious if you would go that way, too.

Senator Hruska. As a matter of fact, absent a court decision where
there is inconsistency or vagueness in a statute, is it not considered
that the opinion of a State attorney general or the Attorney General
of the United States opinion constitutes the legal decision until the
law is changed?

Mr. Craig. In certain respects, sir, I agree with you. Generally
the Attorney General's opinion is published. Actions and policies are
usually signaled before they are taken. There is opportunity for com-
ment from members of the bar and from Members of Congress and
other citizens. It is not generally done as one private citizen in a
public capacity quietly going to another private citizen and asking
for an administrative grant of permission.

Senator Hruska. Of course, you postulate your opinion artfully on
the idea that by doctrine a policeman is going to sneak into some
assistant attorney general's office and say buddy, give me a favorable
decision on this. I am about to do something very nefarious and I

want protection. Will you give me protection?
Well, I wonder if that postulate is not a little faulty and a little bit

severe on people who assume a public trust.

Is this cynical?
Mr. Craig. It may be. But at this point there are approximately

28 high Government officials who have been indicted or who have pled
guilty to crime. As I said in my testimony, Mr. Chamnan, I would
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never have suspected tins kind of widespread official wrongdoinoj
were a realistic possibility up until the last couple of years. However,
that hypothetical, unfortunate!}", now looms as a real possibility.

Senator Hruska. Are you of the opinion that when Colson made the
plea he did, that it was the first time that that has ever been done?
Have you lived long enough to have experienced other chapters and
other episodes and other people not named Colson but in a like situa-

tion have made the same plea to the court that you detailed in your
statement?
Mr. Craig. Having to do with the justification of the break-in?
Senator Hruska, Yes; overzealousness and therefore

Mr. Craig. I agree, but the courts in the past have not accepted
that.

Senator Hruska. It has been argued, has it not?
Mr. Craig. Of course, but the courts have not accepted it as a legal

defense. And my point is that in many respects section 521 would
allow a defense of overzealousness or public spirit to enter the proceed-
ing.

vSenator Hruska. Was that allowed in the Colson case?
Mr. Craig. It was not.

Senator Hruska. That is good. It shows the system is working.
Mr. Craig. Precisely my point.

Senator Hruska. That is right.

Mr. Craig. And this would change it. Judge Gesell would have been
required to accept evidence as to Colson's belief or the state of Colson's
mind. That would have all been entered into evidence. The same was
true with Mr. Ehrlichman; it is my understanding that he was pre-
cluded by strict instructions from the court from making that same
kind of argument.

Senator Hruska. Well, of course, you say that the S. 1400 provision
goes to the necessity of proving the defendant's state of mind, and I

cannot quite agree with you. As a matter of fact, the public duty
defense provision of the Brown commission is cut back on by S. 1400
by requiring an objective analysis rather than a subjective analysis of

the defendant's belief that he was acting in accordance with the law.

I cannot agree with you that it is a subject—it is a reasonable be-
lief, and that is for the court and the jury to act out and to try to solve,

if they can.

Mr. Craig. Mr. Chairman, my understanding of the Brown com-
mission report, the relevant section of which is section 602, part 1, is

that it would require (for the defense to be invoked) the argument to

be made that the actions, the conduct was in fact justified because it

was required or authorized b}^ law. The Brown commission does not
require any investigation into the state of mind of a defendant who
invoked the public duty defense. It focuses entirely upon the nature
of his conduct and his acts. What was he doing? Was it in fact within
the scope of his duty? Was it authorized by law? Whereas under sec-

tion 521, in S. 1400, the reasonable belief standard broadens that
earlier provision to allow all sorts of evidence which presently is allowed
only at the discretion of the coiu'ts.

Senator Hruska. Well, you make that statement, do you not on the
assumption that the defendant will be asked what did he believe, and
that the whole issue to the jury will be determined by what he says he
believed, and they will either believe him or not, and act accordingly.
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But also bearing upon what a defendant can reasonably believe would
be his conduct and the fashion in which he comported himself, objec-

tive things that are still in the picture. They are still in the picture.

They are not excluded. And the sole item of proof will not be what he
says he believed and his judgment that he thought it was reasonable,

but such a fact will have to be corroborated by the surrounding facts

and circumstances, will it not?
Mr. Craig. Would you acknowledge, though, Mr. Chairman, that

this particular provision under S. 1400 would allow certain additional

evidence, requires that certain evidence be admissible if that defense

were invoked, than section 602 of the commission?
Senator Hruska. But what is wrong with allowing such evidence

in? Do you want to deny the admission of such evidence?

Mr. Craig. Not at all. It depends on the circumstances of the case,

and in some cases I would think that it would be appropriate to allow

evidence in as to the state of a defendant's mind, and in other cases I

would think it would not be appropriate.

My plea here is that this defense has been used at times and recog-

nized by courts, and at times it has not been. It should be up to the

discretion of the court, and it should be handled on a case-by-case

basis, which really is the genius of the common law. You can tailor

instructions and tailor evidence and rulings to the nature of the case,

as justice requires, rather than requiring a judge to behave in the same
way in all circumstances. We lose flexibility. We lose a certain amount
of humaneness in the application of the criminal code that way.

Senator Hruska. Well, in order that we will have the record com-
plete, there will be inserted in it at this point section 608 of the Brown
report, because that bears on the subject that you have just been
talking about. You know, you say
Mr. Craig. Excuse me. Senator.

Could I ask that section 602 also be included?

Senator Hruska. By all means. Let's get the whole thing in. If a'ou

think it bears on the same point.

Mr. Craig. They both apply, I think.

Senator Hruska. I do not know what section 602 has, but if you
think it pertains, we will put it in.

[The information referred to follows:]

[Excerpts from final report of the National Commission on Reform and Federal Criminal
Laws]!):******

Chapter 6. Defenses Involving Justification and Excuse

SEC. 602. execution OF PUBLIC DUTY

(1) Authorized by Law. Conduct engaged in by a public servant in the course
of his official duties is justified when it is required or authorized by law.

(2) Directed by a Public Servant. A person who has been directed by a public

servant to assist that public servant is justified in using force to carry out the
public servant's direction, unless the action being taken bj^ the public servant is

plainly unlawful.

(3) Citizen's Arrest. A person is justified in using force upon another in order

to effect his arrest or prevent his escape when a public servant authorized to make
the arrest or prevent the escape is not available, if the other person has committed,
in the presence of the actor, any crime which the actor is justified in using force

to prevent or if the other person has committed a felony involving force or violence.*******
46-437—75 24
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SEC. 608. EXCUSE

(1) Mistake. A person's conduct is excused if he believes that the factual situa-

tion is such that his conduct is necessary and appropriate for any of the purposes
which would establish a justihcation or excuse under this Chapter, even though
his belief is mistaken, except that, if his belief is negligently or recklessly held, it

is not an excuse in a prosecution for an offense for which negligence or recklessness,

as the case may be, suffices to establish culpability. Excuse under this sub.section

is a defense or affirmative defense according to which type of defense would be
established had the facts been as the person believed them to be.

(2) Marginal Transgression of Limit of Justification. A person's conduct is

excused if it would otherwise be justified or excused under this Chapter but is

marginally hasty or excessive because he was confronted with an emergency pre-
cluding adequate appraisal or measured reaction.*******

Senator Hruska. In your statement, at page 5, you suggest the

difficulty when the provision arises where one attempts to immunize
another from possible conviction by providing them with an admin-
istrative grant of permission. I quote: "Let us consider an example
in which this provision might be invoked by a public official in such a
way as to protect himself from the final reach of the criminal law."
Then you go into the business of collusion between the two.

Is there likelihood of collusion between a private citizen and a public

official? Why would not a sheriff who says to a private citizen who is a
good friend of his, "well, it is all right for you to build a bonfire right

next to the jail". The friend has a 5-gallon can of gasoline there and
lights a fire which gets too close to the jail and it accidentally gets on
fire. But the sheriff told him yes, it is all right for you to build a fire

there. Now, the man is being accused of building a bonfire too close

to a public building. According to the cases that you have cited,

including Cox there woidd be a good defense because the sheriff said

he could go there.

Could there not be collusion between the two if the sheriff had in

mind, the idea to burn the jail down. Could there not be collusion

there?
Mr. Craig. That is a problem you run into with any entrapment

kind of proceeding. Then the private citizen is then prosecuted by the

sheriff?

Senator Hruska. By the authorities. The sheriff does not prosecute

anybody, not in Nebraska. We have a States attorney and county
attorney to do the prosecuting.

Mr. Craig. And the private citizen woidd then invoke the defense

that the sheriff said

Senator Hruska. Yes; the citizen said, look, I built the fire there.

You tell me there is a law against it, but the sheriff said to build a

fire that close to the jail. The sheriff told me it was all right. It was a

cold day and I wanted to warm myself. And then accidentally I

spilled some gasoline near the fire and ran like the dickens. The jail

burned down and now I am being prosecuted for having built a fire

too close to the jail in violation of the law. But the sheriff said it was
all right, the sheriff told nie it was all right.

Mr. CyRATG. I think that there is always a possibility of collusion.

Senator Hruska. Of course.

Mr. Craig. There is no question about that.

Senator Hruska. And do you not think the Supreme Court had
that in mind also, the possibility of collusion in the Cox case?

Mr. Craig. Not at all, Mr. Chairman. I do not agree with that.
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Senator Hruska. Perhaps I have a different concept of the Supreme
Court justices than maybe you do.

Mr. Craig. No; I have great respect for the Supreme Court. I

would point out that the facts in the Cox case involved a private
citizen and an official. The difficulties involved or the dangers involved,
it seems to me, of collusion between the private citizen and a public
official, in order to immunize a private citizen from possible criminal
liability are fai- less than the dangers of one Federal official immunizing
another public official. The scope of activity that is open to Federal
officials, if they are law enforcement officials or if they are FBI agents
or IRS people, is much broader. And they act under the protection of

the law. They are generally given a great deal of discretion; the power
of the State is also involved.

So I would think that what we are worried about here is unwisely
liberating the State to go into areas that ordinarily it should not be
permitted to go into. This is a point I think would appeal to 3'ou, to

restrict the illegal activities or at least deter the unlawful activities

of public officials.

Now, when 3'ou have a situation of private citizen and a public
official in collusion, the public official is always answerable to other
public officials.

Senator Hruska. But collusion is possible in both cases, as you
admit. My response is that the courts can detect collusion. They can
deny the deftose to those who operate in collusion. This is an issue
for the fact finder, as any other issue. Furthermore, in either case,

isn't the superior, whether he deals with another public official or
with a private person always accountable?

]\Ir. Craig. The question is, who is the superior of the Justice De-
partment official who authorizes the break-in?

I happen to agree that there is a problem with both of those situa-
tions, but I think it is more serious and more threatening when it

involves two members of the government.
Senator Hruska. It is good to get your view. Some people lean that

way. Other people think that perhaps public officials, and especially
law enforcement people ought to get a break. They ought to have some
protection in the discharge of their duties.

Mr. Craig. I do not see an^^ evidence that they are not getting that
protection now. I think generally speaking Federal officials and law
enforcement officials have not been wrongfully convicted.

I would like to point out the example of the Federal narcotics in-

vestigation units that broke into houses in Illinois who were recently
tried and acquitted. I simply do not know of any examples, Senator,
where law enforcement officials are wrongfully being prosecuted or
convicted of criminal acts. I think their protection is adequate, and I

think juries protect them. The public spirited citizen recc»gnizes the
difficulty of enforcing the law.

Senator Hruska. Of course, all of the defendants in the Collinsville

case were held not guilty by the jury, were they not?
Mr. Craig. That is what I am saying. I do not know whether the

public defense was offered at that trial or not.
Senator Hruska. They busted into that door mistakenly.

- Mr. Craig. Well, you are giving me an example. Senator, where my
sympathies are entirely with the private citizen who is the victim of this
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kind of flagrant abuse of investigatory power of the Federal Govern-
ment. It may well have been a mistake, but it was the kind of use of
force and \aolence and misjudgment

Senator Hruska. It sure was.

Mr. Craig. That Federal officials should be encouraged to resist,,

and if they get fired for resisting or objecting, then let them have a
S3'^stem of appealing, but rather than—you see, now, the next time
tiiis kind of thing happens, the Federal official in that situation is not
going to be deterred. He is just going to follow his superior's orders

and do it because the criminal law has not really worked. And I do
not know the facts, I do not know the case. But it appears to me that

the criminal law, the deterrent effects of ordinar}^ sanctions contained
in the criminal law are not going to operate in the future in this area.

Senator Hruska. If a private citizen had broken do\\Ti that door
and marched in, he would have been put in jail, would he not?
Mr. Craig. I think so; yes.

Senator Hruska. I think so, too.

Now, does it follow that the policeman, if he does the same thing
and goes unprosecuted, is above the law. A private citizen would
have gone to jail. The police oflicer did not have to go to jail. Does that
mean he is above the law?
Mr. Craig. You are making my point precisely. I do not think

he should be above the law. ^
Senator Hruska. You think that the Collinsville prosecution and

the result of it was all right?

Mr. Craig. No. I do not know the facts. I am not going to sit in

the jury seat and sav what happened and what was MTong because
I do not know the facts of that case. I would sa^^ that it appears
to me from reading the newspaper accounts of it

Senator Hruska. Now, wait a minute. You are going to base
your reasoning on that, on the newspaper accounts? They had those

people in jail for 10 years straight the day after the break-in. The law
followed its course and 17 counts were leveled against them. The
jury heard the case over a week, and they acquitted them of all 17

counts. And you tell me that you want to disbelieve the jury and
believe instead what the newspapers said?

Mr. Craig. What I do know about the case

Senator Hruska. Well, I happen to have seen the court records,

so maybe that makes a little bit of difference.

Mr. Craig. You would have an advantage over me, there is no
question about that.

Senator Hruska. On another subject, it is true, is it not, that in

regard to official misstatement of law in S. 1400, that section is based
on the Bro^vn commission's provision. Now, this is the misstatement
of law provision and the Bro\\ai commission's conclusion in that

regard is the same as the model penal code?
Is that true?

Mr. Craig. I think they are very similar; yes.

Senator Hruska. The}^ are more than similar. They are the same.
Now, a number of States have adopted the model penal code with

its "official misstatement of law" provision.

Now, do you have any knowledge of any abuses in the States where
that provision has been adopted?
Mr. Craig. No; Mr. Chairman, I do not.
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Senator Hruska. I do not know that we were informed of any such
abuses in our commission hearings or when chairman Brown was a

witness during these hearings, but if there were no abuses and none
have been produced, what leads you to beheve there will be an abuse
imder Federal law?
Mr. Craig. The experience of the last year or two is what leads me

to this conclusion. If you recall my testimony, I said that the policy

objectives of this provision are ones that I can support totally. I have
no difficulty there.

Senator Hruska. But an assertion of a defense was made, and it was
denied. You would not deny a defendant the opportunity to make a
defense of any kind, would you?

The judge would not be allowed to permit every defense that is

asserted, but what abuse is there? There w^as no abuse in the Colson
case. The defense was denied and he is serving his time. There was no
abuse. That is not an example.
Mr. Craig. Would Judge Gesell have been free to deny that defense,

Mr. Chairman, had section 521 or 532 been enacted prior to that trial,

or of Mr. Ehrlichman's? I contend that Mr. Ehrlichman would have
had a defense tailored for his case, and that it would have been a

considerably more difficult task to prosecute and convict Mr. Ehrlich-
man had section 521 existed. *

Senator Hruska. Well, we do not even know that that was an
issue in the Ehrlichman case, do we?

Have you a transcript of that case?

Mr. Craig. I do not have a transcript.

Senator Hruska. Very well. Thank you for coming before us. We
are grateful to 3"ou for an expression of your views. There are others

who hold similar views, and in that lies some value also to the

•committee.
Mr. Craig. Thank you, Mr. Chairman.
Senator Hruska. Before I call the next witness, I will offer for the

record an eighth circuit court opinion in the case of Woosley v. United
States, in which the court granted a reduction of sentence. Although
v\-e have previously had hearings specifically directed to the appellate

review of sentences, I have just now received a copj^ of this case and
since we will be discussing sentencing with the next witness, I believe

this is an appropriate place in the record for this well-documented
decision.

United States Court of Appeals for the Eighth Circuit

No. 71-1691

Robert Michael Woosley, defendant-appellant

V.

United States of America, plaintiff-appellee

Appeal from the United States District Court for the Eastern District of Missouri

Before Matthes, Chief Judge, Van Oosterhout, Senior Circuit Judge, Me-
HAFFY, Gibson, Lay, Heaney, Bright, Ross and Stephenson, Circuit Judges.

(Filed on April 23, 1973)

BRIGHT, Circuit Judge: Upon this rehearing en banc of the instant appeal, i we
grant relief to Robert Michael Woosley, a Jehovah's Witness, from a five-year

I Initially, a divided panel denied Woosley relief from this sentence. Woosley v. United States, No. 71-1691,

May 26, 1972 [unpublished]. M
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prison sentence for refusing induction into the military service in violation of oO
U.S.C. App. § 462.

A]ipellant was convicted on his guilt.v plea, which the district court refused to

permit him to withdraw. Woosley then api^ealed the conviction. We sustained
this ruling of the district court and affirmed the conviction in United Stales v.

Woosley, 440 F. 2d 1280, cert, denied, 404 U.S. 864 (1971). Thereafter, Woosley
petitioned the district court under Rule 35, Fed. R. Crim. P. for reduction of
his sentence. The court, without a hearing, denied the petition on November .'),

1971, and on November 23, 1971, again without a hearing, denied appellant's
motion to reconsider. Woosley now brings this timely appeal from those orders.^

At the time of sentencing, the record showed appellant Woosley to be 19 years of

age, married, steadily employed, and a prospective father of a child to be born
within two months. His difficulties with the Selective Service System stem from
his sincere religious beliefs as a Jehovah's Witness, which beliefs do not permit him
to take up and bear arms against other people nor permit him to perform civili;in

service as a conscientious objector at the order of a Selective Service Board, an
arm of the military in the view of Jehovah's Witnesses. Thus he did not ask his

draft board to classify him as a conscientious objector but did request a ministerial

classification. The Board declined this request and thereafter ordered Woosley, a
resident of Springfield, Illinois, to report for induction. He declined induction at

the induction station in St. Louis, Missouri, and prosecution followed in the United
States District Court for the Eastern District of Missouri. The district judge
described Woosley as "a fine young man," and from the testimony adduced at
the hearing on motion for withdrawal of the guilty plea, the court noted that

"[Tjhis young man should have desired to obtain a conscientious objector status."

Without doubt the evidence available to the district court showed Woosley to

be a sincere and religiously motivated conscientious objector who failed to qualify
for an exemption from military service solely because his religious tenets forbade
him to apply for and perform civilian work as a conscientious objector. Notwith-
standing this showing, the court pronounced a five-year sentence, the maximum
prison term authorized b.v law. Our reading of the record discloses no indication
of the reasons for the severity of the sentence, except a cmnment made l)y the
court at an earlier hearing on July 10, 1970, when.the court, in response to counsel's

plea for probation, stated

:

The Court. Mr. Woosley, I have examined the proVjation report and these

letters very carefullj^. I have decided what I am going to do with yf)u today.
I am not going to sentence you today. But I want to be right certain that
you understand what you are going to do. It has been my policy, and I don(
intend to change it at this point, first of all, j'^ou have not even asked for a
conscientious objector status. I think the reason is obvious, because, ap-
parently, it is your belief that in the event you are classified as a conscientious

objector, you would not serve in any noncombatant work. Is' that correct?

Defendant Woosley. That is correct, sir.

The Court. So I am going to have you surrender to the custody of the

marshal this morning. I am going to have sentencing next Friday at ten

o'clock. You think carefully about what you are going to do in this week's
time. In the meantime I want to discuss it with your counsel further. [Tran-
script of proceedings, July 10, 1970 (emphasis added).]

On this appeal, Woosley urges these propositions:

(1) The district court did not resort to appropriate standards in imposing sen-

tence but utilized a "mechanical" and automatic approach in giving him a maxi-
mum prison sentence, as evidenced,by the sentencing judge's similar treatment of
all selective service violators who refused induction regardless of the circumstances-
of the violation or of the violator;

(2) That the trial court abused its discretion in not granting Woosley probation
and in refusing a hearing on his postconviction application for reduction of the-

sentence under Rule 35.

We hold Woosley is entitled to relief and remand for resentencing under stand-

ards enunciated herein.

I. LIMITKD RKVIKW OF SKNTKNCKS

The federal courts have uniformly agreed that "a sentence imposed by a federal

district judge, if within statutory limits, is generally not subject to review."

2 Pending the disposilion of this appeal, a majority of ttiis court authorized Woosloy's rclra.^p from prison

on his personal reeognizaiicc bond. At tlie time of liis release Woosley had served apinoximatcly ei&hl months-

of his sentence.
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United States v. Tucker, 404 U.S. 443, 447 (1972); see, e.g.. Gore v. United Slates,.

3.57 U.S. 386, 393 (1958J; Bloekburger v. United States, 284 U.S. 299, 305 (1932);
Gurera v. United States, 40 F.2d 338, 340-41 (8th Cir. 1930) .^

This circuit has generall}- adhered to the principle that a sentence within statu-

tory limits should not be disturbed if the district court has exercised discretion

in imposing the sentence. United States v. Smallwood, 443 F. 2d .335, 543, cert,

denied, 404 U.S. 853 (1971) ; United States v. Dennison, 437 F. 2d 439, 440 (1971)

;

Cassidy v. United States, 428 F. 2d 585, 588 (1970). Yet, in fact, this court has
undertaken to review the severity of sentences following a district court's denial

of a reduction under Rule 35, Fed. R. Crim. P., although we found no abuse of

discretion on the part of the district court. Hood v. United States, 469 F. 2d 721
(8th Cir. 1972); United States v. Anderson, 466 F. 2d 1360 (8th Cir. 1972).^ If we
possess the power to review the severity of the sentence or the appropriateness of

the sentencing procedure, this appeal from the denial of relief under Rule 35
properly phices these issues before us.

The Supreme Court support for the rule that federal appellate courts generally
maj- not review a sentence is pure dicta, 2 C. Wright, Federal Practice and Pro-
cedure § 533 at 451-52 (1969). See e.g.. Tucker, supra, 404 U.S. 443; Gore, supra,.

357 U.S. 386; Bloekburger, supra, 284 LLS. 299. However, in a contempt case,

Yates V. United States, 356 U.S. 363 (1958), the Court not only reviewed the
severity of the sentence imposed by the district court, but also set it aside and
imposed its own sentence. The Court observed:

Reversing a judgment for contempt because of errors of substantive law
ma3' naturally call for a reduction of the sentence based on an extent of

wrongdoing found unsustainable in law. Such reduction of the sentence,

however, normally ought not be made by this Court. It should be left, on
remand, to the sentencing court. And so when this Court found that onlv a
single offense was committed by petitioner, and not eleven offenses, it chose
not to reduce the sentence but to leave this task, with gentle intimations of

the necessity for such action, to the District Court. However, when in a
situation like this the District Court appears not to have exercised its dis-

cretion in the light of the reversal of the judgment but, in effect, to have
bought merely to justify the original sentence, this Court has no alternative

except to exercise its supervisory power over the administration of justice in

the lower federal courts by setting aside the sentence of the District Court.
* * * Not unmindful of petitioner's offense, this Court is of the view,

exercising the jvidgment that we are now called upon to exercise, that the
time that petitioner has already served in jail is an adequate punish-
ment * * * and is to be deemed in satisfaction of the new sentence herein
ordered formally to be imposed. Accordingly, the writ of certiorari is granted,
and the judgment of the Court of Appeals is vacated and the cause i-emanded
to the District Court with directions to reduce the sentence to the time
petitioner has already been confined in the course of these proceedings. [Id.

at 366-67.1

3 Until Ihe jurisdiction of tlie original circuit courts was transferred to the circuit courts of appeals in 1891,

federal appellate courts reviewed sentences under the authority of the Act of March 3, 1879, ch. 176, § 3, 20
Stat. 351. Sec United States v. Wj/nn, 11 F. 57 (C.C.E.D. Mo. im2): Bates v. V7uted States, 10 F. 92, 96 (C.C.
N.D. 111. 1881). Federal courts have disclaimed the authority to review sentences since that statute was
repealed, on the assumption that the power of review does not exist without statutory authority. See Gore v.

United States, 357 U.S. 386, 393 (1958); Freeman v. United States, 243 F. 353, 357 (9th Cir. 1917). It has been
suggested thai such statutory authority does exist under 28 U.S.C. § 2106. Sec Smith v. United States, 273
F. 2d 462, 468-69 (10th Cir. 1959) (Murrah, ,T., dissenting); United States v. Rosenberg, 195 F. 2d 583, 604-07
(2d Cir.) , cert, denied. 344 U.S. 838, rehearing denied, 344 U.S. 889 (1952)

.

A few courts, without referring to statutory authority, have indicated that federal appellate courts possess
the power to review a sentence imposed within the statutoi'y maximum if it appears that the trial judge
plainly abused his discretion. See United States v. Hetheringtori. 279 F. 2d 792, 796 (7t.h Cir.), cert, denied, 374
U.S. 908 (1960); Lirers v. United States, 185 F. 2d 807, 809 (6th Cir. 19.50); Tincher v. United States, 11 F. 2d
18, 21 (4th Cir.), cert, denied, 271 U.S. 664 (1926); Goldberg v. United States, 277 F. 211, 220 (8th Cir. 1921).
Finally, the Sixth and Seventh Circuits have reviewed and vacated sentences imposed within the statu-

tory maximum. See United States v. McKinnev, 466 F. 2d 1403 (6th Cir. 1972); United States v. Charles, 460
F. 2d 1093 (6th Cir. 1972); United States v. Daniels, 446 F. 2d 967 (6th Cir. 1971); United States v. Wilev, 278
F. 2d 500 (7th Cir. 1960); cf. United States v. McCoy, 429 F. 2d 739 (D.C. Cir. 1970); Leach v. United States,

334 F. 2d 945 (D.C. Cir. 1964). The Second Circuit has examined what it has termed the "integrity" of the
sentencing process. McOee v. United States, 465 F. 2d 3.57 (1972) cf. United States v. Broivn, 470 F. 2d 285 (1972).
The First Circuit has expressed some dissatisfaction with the severity of a sentence in a selective service
case. United States v. Walker, 469 F. 2d 1377 (1972).

* Some question may be raised whether the .'severity of a sentence, if reviewable under any circumstances,
should be raised on direct appeal or by post-appeal application for relief under Rule 35, Fed. R. Crim. P.
Both Hood and Anderson raised the sentence question on their second appeal, as does Woosley here. The
government raises no question as to the appropriateness of the appeal. Since a trial cotu-t retains the power
UJider Rule 35 to reduce a s"ntence within 120 days after final direct review of a conviction, the sentence does-,
not become firmly fixed until the trial court has acted or declined to act luider Rule 35.
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From our review of the cases, we think it clear that the repetitive pronounce-
ment of the general rule of unreviewability of sentences imposed within statutory
limits does not insulate from review every sentence within statutory limits.

II. MECHANICAL SENTENCE

We believe that we have the power to examine and review a sentence if it is

shown to have been imposed on a mechanical ba.sis. Appellant asserts that the
district judge in referring to "my policy" in the sentencing proceeding held on
July 10, 1970, {seep. 804^, supra) clearly meant that he sentenced all defendants
convicted of refusing induction to a maximum five-year prison term. Although
the record does not clearly disclose this meaning, counsel for appellant states
in his brief that his examination of the district court records uncovered no selective
service case where this district judge imposed less than the maximum term of

imprisonment for refusing induction under § 462. At oral argument the United
States Attorney referred to his research into sentences pronounced by the district

judge for defendants who have refused induction into military service. Restricting
consideration to sentences in the Eastern Division of Missouri, we understand
the statements of the government attorney to indicate that this sentencing judge
sentenced eight violators who refused induction to maximum ])rison terms,
although one sentence permitted possible early parole under § 4208(a). Clearly,
the judge's policy in the St. Louis (Eastern) Division called for five-year sentences
for all young men convicted of refusing induction into the military.

The general rule precluding review of a sentence within statutory limits is not
dispositive of the problein we confront here. We do not deal here with a sentence
imposed in the informed or sound discretion of a trial judge after consideration
of all the circumstances surrounding the crime. See Tucker, supra, 404 U.S. at
447; Williams \. Oklahoma, 3.58 U.S. 576, 58o (1959). Instead, we deal with a
predetermined sentence re.sting upon a policy followed by the trial judge in certain
f^elective service cases. A mechanical approach to sentencing plainly conflicts

with the sentencing guidelines announced by the Supreme Court in Williams v.

New York, 337 U.S. 241 (1949), and Williams v. Oklahoma, supra, 358 U.S. 576.

In Williams v. New York, supra, the Court stated:
^A sentencing judge * * * is not confined to the narrow issue of guilt. His

task within fixed statutory or constitutional limits is to determine the type
and extent of punishment after the issue of guilt has been determined. * * *

Undoubtedly the New York statutes emphasize a prevalent modern
philosophy of penology that the punishment should fit the offender and not
merely the crime. * * * The belief no longer prevails that every offense

in a like legal category calls for an identical punishment without regard to

the past life and habits of a particular offender. [337 U.S. at 247.]

Later, in Williams v. Oklahoma, supra, 358 U.S. at 585, the Court reaffirmed
these principles, saying:

Necessarily, the exercise of a sound discretion in [sentencing] required con-
sideration of all the circvmistances of the crime, for "[t]he l)elief no longer
prevails that every oflfense in a like legal category calls for an identical

punishment.. . .
" Williams v. New York, supra, at 247. In discharging his

duty of imposing a proper sentence, the sentencing judge is authorized,
if not required^ to consider all of the mitigating and aggravating circum-
stances involved in the crime.

A mechanical approach to sentencing, such as that used here, ignores the
Supreme Court's decree that sentences be tailored to fit the offender. We reject

the view that in all cases the trial judge's action is immune from review simplj-

because we do not ordinarily review sentences within statutory limits. Although a
trial judge possesses wide discretion in sentencing, he is not free to ignt)re sen-
tencing guidelines established by the Supreme Court.
The Sixth Circuit has reached the same conclusion. Ignited Slates v. McKinney,

466 F. 2d 1403 (1972); United States v. Charles, 460 P. 2d 1093 (1972); I'nited

States V. Daniels, 446 F. 2d 967 (1971). Before imposing sentence in Daniels, the
trial judge said that he had imposed the maximum sentence in selective service

cases for over 30 years. Faithful to his policy, the trial judge then imposed the
maximum sentence. The Sixth Circuit held that it did i>ossess the power to review
such a sentence. In vacating the sentence and remanding for resentencing, the
court commented:

[W]e are seriously perturbed about the trial judge's avowal that since 1938 or

1939, his court has * * * sentenced to five 5'ears in the iienitentiary every
young man who has refused to obej' an order of draft board. * * *
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A trial court which fashions an inflexible practice in sentencing contradicts

the judicially approved policy in favor of "individualizing sentences."

Williams v. New lark, 337 U.S. at 248 * * *. Moreover, such an inflexible

sentencing practice is incompatible with the United States Supreme Court's

declaration in Williams v. Oklahoma * * *. [446 F. 2d at 971.]

In Charles, supra, 460 F. 2d at 1094-95, the court noted its problems with
sentencing procedures in selective service cases in one of its districts and observed

:

Yet, as we have hlid occasion to point out in the past, the Courts in one
District within this Circuit have persistently disregarded 'this individual

sentencing approach with respect to one category of offenses— violations of

the Selective Service laws. With ver.y rare exceptions, the judges in the

Eastern District of Kentuckj- have consistently meted out five j^ear prison

sentences to draft offenders regardless of the circumstances of the particular

offender. We have had occasion to criticize this practice in the past. United

States V. Daniels, 429 F. 2d 1273 (6th Cir. 1970) ; United States v. Daniels, 446
F. 2d 967 (6th Cir. 1971); United States v. McKinney, 427 F. 2d 449 (6th

Cir. 1970); United States v. McKinney [466 F. 2d 1403 (6th Cir. 1971)]; we
have not changed our policy on this matter.

In McKinney, supra, 466 F. 2d 1403, the court itself set the sentence after its

mandates on two earlier remands were ignored in United States v. McKinney, 427
F. 2d 449 (1970) and United States v. McKinney, 466 F. 2d 1403 (1971).

We agree with the reasoning of the Daniels case and its progenj-. The rule against

review of sentences is founded primarily upon the premises that a trial judge, who
has the best opportunitj^ to observe the defendant and evaluate his character, will

exercise discretion in imposing sentence. See Briscoe v. United States, 391 F. 2d
984, 986 (D.C. Cir. 1968). On that assumption Ave ordinarily defer to the trial

court's judgment. However, where as here, the district court has not exercised dis-

cretion in imposing sentence, there is no reason for us to defer to the trial court's

judgment. In reviewing such a sentence, we would not be usurping the discretion

vested in trial judges; rather we would be according the defendant the judicial

discretion to which he is entitled. See Gryger v. Burke, 334 U.S. 728, 734 (1948)

(Rutledge, J., dissenting).

III. FAILURE TO GRANT PROBATION

What we have already said makes it abundantly clear that by resorting to

"policy" in sentencing, the district judge gave no consideration to Woosley's
claim for probation.

^

«In requesting probation, the transcript discloses the following:

[The Court.] Do you know of any reason why sentence should not be imposed this morning?
Mr. Jacobs [Attorney for Woosley]. I know of none, Your Honor.
The Court. All right. Will you stand up. Mr. Woosley?
Mr. Jacobs. I would like to state, Your Honor, that based upon the Court's finding I would make a

motion for presentence investigation and leave to apply for probation.
The Court. I don't think that will be necessary.
Mr. Woosley, do you have anything to say to the Court before sentence is imposed?
The Witness. No, Your Honor.
The Court. Does your attorney have anything further to say?
Mr. Jacobs. I would like to ask the defendant one question, Your Honor.
(Thereupon, there was a conference between the defendant and his counsel out of the hearing of the-

reporter and oS the record.)
Mr. Jacobs. Your Honor, I would, in renewal of my motion for probation, like to state that the defend-

ant is, as the Court is well aware, an ordained minister and has ptu-sued it diligently except to the extent

that he is necessarily
The Court. No, I'm not well aware that he is an ordained minister. That is his notion of what he

is. But it does not comply with what the rules and regulations of the Selective Service System require.

I am aware that he is a fine young man. And I regret very much that he is making this decision. But it

is his decision.
Mr. Jacobs. Well, Your Honor
The Court. Go ahead.
Mr. Jacobs. The decision that brings him here is one of refusing induction under the Selective Service

Act. There is a I-A registrant. His classification is one that he has strenuously opposed. The Selective

Service file reflects that he attempted to obtain a ministerial classification.

The Court. I understand that.
Mr. Jacobs. I think there would be little question that his refusal to induction in the Armed Forces

is because of his conscientious conviction that he will not take up arms and bear arms against other
people. On the question of his conscientious objection I think it should be perfectly clear that it is not
a position of the Jehovah's VVitnesses that they will not do hospital work or something of a humane
nature. The repugnant nature of it is doing it under the forcible order of a Selective Service Board which
is appointed primarily under a military act. Therefore their conscience carries to that extent. Their
entire life, however, is devoted toward performing service of a ministerial and humane nature. If there
ever was a case which waiTanted a person who is not a threat to the public or a danger to the public,
which would warrant probation, I would certainly think it is one in which the backgromid of the person
is as thorough and clear and as much of a contribution to the public welfare as it has been on the part
of this man.
The Court. Have you anything fmther?

Mr. Jacobs. No, Your Honor.
The Court. On your plea of guilty this Court will sentence you to five years in the custody of the

Attorney General. Probation will be denied. [Tr. 18-21.]
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Appellant had earlier stated that, because of his religious beliefs, he could not
comply with a draft board order to work in alternative service as a conscientious
objector, but that he would perform such service in compliance with a court
order. Such a request is not unusual from Jehovah's Witnesses who find their
religious tenets in conflict with requirements of Selective Service laws Judge
Solomon, as Chief Judge of the United States District Court in Oregon, adopted
and enunciated an enlightened solution.

The great majorit.y [of Selective Service violators placed on probation]
are Jehovah's Witnesses who were classified as conscientious objectors. They
refused to report for alternative service because they regard the Selective
Service S.vstem as an arm of the military. To perform work directed by the
military would compromise their religious convictions.
A few years ago, I stumbled onto the idea that Jehovah's Witnesses would

do alternative service if I ordered it because I am not in military. Romans
XIII teaches that the orders of those in civil authority are equivalent to the
orders of God.

I know that Selective Service is happy about this solution, and a number
of courts throughout the country are using the same technique. [Solomon,
Sentences in Selective Service and Income Tax Cases, 52 FRD 481, 487
(1970).]

See Daniels, sxipra, 446 F. 2d at 969, 972.
Judicial recognition has been given to statistical evidence showing "that

Jehovah's Witness violators have regularly been included in the grijup toward
whom an increasing number of judges have shown a growing lenience." United
States V. McCorrl, 466 F. 2d 17, 20 (2d Cir. 1972).
The Supreme Court long ago made clear that federal appellate courts have the

power to review a trial judge's refusal to grant-probation. Burns v. United States,

287 U.S. 216, 221-23 (1932). In Burns, the Court described the standard for

tippellate review as follows:
The question is simply whether there has been an abuse of discretion,

and is to be determined in accordance with familiar principles governing
the exercise of judicial discretion. That exercise implies conscientious judg-
ment, not arbitrarj'^ action. * * * j^^ takes account of the law and the
particular circumstances of the case and "is directed by the reason and
conscience of the judge to a just result." * * * While probation is a matter
of grace, the probationer is entitled to fair treatment, and is not to be made
the victim of whim or caprice. [Id. at 222-23.}

This circuit has acknowledged the power of appeallate courts to review a trial

judge's refusal to grant probation. See United Slates v. Alarik, 439 F. 2d 1349,
1351 (8th Cir. 1971); Berra v. United Stales, 221 F. 2d 590, 598 (8th Cir. 1955),

aff'd, 351 U.S. 131 (1956). In other circuits, cases acknowledging this power of

review are legion.^

Under these circumstances, the trial judge's refusal to consider probation as a
reasonable alternative in his sentencing procedures was error.

IV. EXCESSIVENESS OF SENTENCE

Aside from the district court's failure to utilize its discretion in the sentencing
process, i.e., its imposition of five-year sentences as a mechanical and automatic
policy, we next consider whether the imposition of a maximum sentence was in

itself an ahvse of discretion under the circumstances presented here.

Appellant's crime was a crime of conscience. He expressed his willingness to
serve his country in a civilian capacity if ordered to do so by the district judge.
The privilege of civilian service is afforded others "who by reason of religious

training and l)(!lief, [are] opposed to participation in war in any form." 50 LL*S.C.

§ 456(j). Thus, Woosley's transgression rested upon a technical violation of the
law. The circumstances of the crime and the character of the criminal dictated
leniency of treatment but produced the maximum prison sentence.

« See United States v. Biriibaum, 402 F. 2d 24, 30 (2d Cir. 1968), cert, denied, 394 U.S. 922 (1969); United
States V. White, 117 F. 2d 603 (3d Cir. 1945); Afnnn v. Ignited States, 218 F. 2d 936, 939 (4th Cir. 1955); Honpen-
gariUT v. United States, 270 F. 2d 465. 472 (fitli Cir. l!}5'.)); United States v. Wilev. 267 F. 2d 4.53, 455-,56 (7tll

Cir. 1959); United Slates v. Horeiis, 1S2 F. 2d 271, 277 l7lli Cir. 19,50); Burr v. United States. 86 F. 2d .502, .503

(7lh Cir. 1936), cert, denied, 300 U.S. 664 (1937); United Stales v. Taijlor, 449 F. 2d 117, 118 (9lli Cir. I'.t71);

Wtiittidd V. United States, 401 F. 2d 480, 4.82 (9tli Cir. 1968), cert, deiiiid. 3!i3 U.S. 1026 (196i.i); I.nnnknife v.

United States, 381 F. 2d 17, 19 (9tli Cir. 1967), C(rt. denied. 3'.tO U.S. 926 a968); .Jordan v. United States. 370
F. 2d 126, 129 (lOth Cir. 1966); Cfr<. de/ijerf, 386 U.S. 1033 (1967); Doddx. United States, -213 F. 2d 854, 855 (10th

Cir. 19.54); Sullimn v. United States, 212 F. 2d 125, 128 (lOUi Cir.), aff'd, 348 U.S. 170 (1954); Humes v. United
States, 186 F. 2d 875, 878 (10th Cir. 1951).
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An examination of cases in which federal appellate courts have reviewed sen-

tences falling within the statutory maximum discloses the underlying fact in each
was a sentence which was greatly excessive under traditional concepts of justice or

was manifestlv disproportionate to the crime or the criminal. McKinney, supra,

466 F. 2d 1403; Dan/f/s, svpra, 446 F. 2d 967; United. States v. Wiley, 278 F. 2d oOO
(7th Cir. 1960) ; see United States v. Walker, 469 F. 2d 1377 (1st Cir. 1972) ; McGee
v. United States, 465 F. 2d 357 (2d Cir. 1972); Charles, supra, 460 F. 2d 1093;
United States v. McCoy, 429 F. 2d 739 (D.C. Cir. 1970). Other cases have indicated
that the courts possess the power to review a sentence when there has been a
gross abuse of discretion. Hood, supra, 469 F. 2d 721, 722; United States v. King,
420 F. 2d 946, 947 (4th Cir.), cert, denied, 397 U.S. 1017 (1970); United States v.

Weincr, 418 F. 2d 849, 851 (.5th Cir. 1969); United States v. Latimer, 415 F. 2d
1288, 1290 (6th Cir. 1969) ;

United States v. Holder, 412 F. 2d 212, 214-15 (2d Cir.

1969). See generally, 2 C. Wright, Federal Practice and Procedure § 533 (1969).
In Holder, supra, 412 F. 2d 212, 214-15, the court noted:

If the sentence could be characterized as so manifest an abuse of discretion

as to violate traditional concepts, it is possible that we might, pursuant to

our power to supervise the administration of justice in the circuit, overturn
our long established precedents of non-intervention and intervene.

We hold that we possess the power to review the severity of a criminal sentence
within narrow limits where the court has manifestly or grossly abused its discre-

tion. This is such a case. The severity of the sentence shocks the judicial conscience.

The sentence greatly exceeds penalties usually exacted against Jehovah's Wit-
nesses, and the record comi^letely fails to justify, nor has the district judge under-
taken to explain, the imposition of a maximum penalty under the circumstances
l^resented here.

Moreover, we take judicial notice of statistical data showing that in the year
in which sentence was first assessed (1970) and in the year in which the district

court refused Rule 35 relief (1971), most convicted violators of the draft laws
received probation, and only a minute number of offenders received the maximum
prison terms (4.4 percent in 1970; 2.8 percent in 1971)." These statistics disclose

nothing of the character of the offender, but they do indicate the increasing
tendency of the courts to afford leniency to a high percentage of violators of the
draft laws.
We find it difficult to conceive of a situation offering more compelling circum-

stances to justify leniency than that in the instant case. Referring to a similarly

situated offender, the Sixth Circuit said in Daniels, supra, 446 F. 2d at 972:
The imprisonment of appellant can hardlv be deemed helpful in reforming

a young man of concededh^ "good character" and "model behavior." Im-
prisonment cannot serve as protection for sf)ciety because the immediate
release of Appellant poses no risk to society's safety. Moreover, disciplining

or punishing the Appellant by imprisonment would seem to be an inappro-
]jriate rational for sentencing where, as here, a young man has devoutly
adhered to his religious beliefs without impeding the rights of others. Finally,

imder the limited factual circumstances of this case, the issuance of an order
probating the Appellant subject to his performance of the identical work
demanded of him by the Selective Service is not the kind of sentencing which
would induce widespread disobedience of the orders of local Selective Service
Ijoards.

We can find no basis by any rational criteria to justify Woosley's punishment
.in this case. Neither scjciety nor the individual stands to gaiii any benefit there-
from. Nor is there a deterrent effect since Jehovah's Witnesses have stood
steadfastly V)y their religious convictions, whatever the potential sentence. The
broad and unreviewable discretion possessed by federal district courts in matters
of sentencing does not extend to the meting out of punishment manifestly dis-

proportionate to the nature of the crime and the character of the criminal.

We believe it appropriate to remand this case to the district court for resentenc-
ing. The district judge is an experienced and able trial judge. We know that he

' Federal Offenders in the United States District Courts, Administrative Office of the U.S. Courts at
188 (.1970) (containing criminal sentence analysis 1967-71).
We note the -wealth of statistical data collected from the United States courts relating to sentencing by

•categories of federal crimes. See. e.g.. Annual Report of the Director, Administrative Office of the United
States Courts (l'i72). It -would seem that if such data -were collected and disseminated in a more useable
form, it might serve as a helpful guide to sentencing judges to avoid greatly disparate sentences for offenders
•of comparatively equal status. Sie generally Fraiikel, Lawlessness in Sentencing, 41 Cincinnati L. Rev.
1 (1972) (discussion of sentencing in the United States)

.
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will give Woosley fair consideration under the standards promulgated here. In
selective service cases, the district judge ma,y have followed a policy initiated by
other judges, and this court has not previously commented upon that policy.
Moreover, the district judge may appropriately evaluate Woosley's changed
family circumstances which may disclose additional considerations dictating
leniency of treatment.*

Reversed and remanded. Release bond to continue until final disposition.
MATTHES, Chief Judge, concurring: After weighty consideration of all relevant

circumstances I have concluded to concur in the majority opinion.
Recognizing the firmly entrenched rule that appellate courts generally will not

interfere with the sentence imposed if it is within statutory limits, I am neverthe-
less persuaded to conclude that, like many rules, it has exceptions. This case is the
e.xceptional one justifying remedial action.

It is hardly debatable that implicit in the imposition of a sentence is the exercise
or sound discretion by the sentencing judge. Such exercise encompasses considera-
tion of all relevant factors such as the nature of the offense, the history and back-
ground of the defendant, and of course the interest and concerns of society, to
mention only a few.

I have been unable to escape the conclusion that the maximum sentence im-
posed here was the product of an inflexible policy rigidly applied to all offenders of
the Selective Service Laws. Such a policy is difficult to defend and condone just as
imposition of the maximum sentence on every Dyer Act violator regardless of at-
tending circumstances would be subject to condemnation.

United States Court of Appeals for the Eighth Circuit

No. 71-1691

Robert Michael Woosley, defendant-appellant
V.

United States op America, plaintiff-appellee

Appeal from the United Slates District Court for the Eastern
District of Missouri

Before Matthes, Chief Judge, Van Oosterhout, Senior Circuit Judge, Me-
HAFFY, Gibson, Lay, Heaney, Bright, Ross and Stephenson, Circuit Judges.
Van Oosterhout, Senior Circuit Judge: I respectfully dissent. I would affirm

the trial court's order denying relief under Rule 35. The sentence of five-years
imprisonment was imposed upon the defendant following the acceptance of his

voluntary plea of guilt.y to a charge of failure to submit for induction in violation
of 50 U.S.C. App. § 462. This is the maximum penalty provided for the offense
committed.
The majority opinion concedes that this court, as well as others, has repeatedly

held that a sentence imposed by a district judge which is within statutory limits

is not subject to review. In Gurera v. United States, 40 F.2d 338, 340-341 (8th Cir.

1930), this court held:
"If there is one rule in the federal criminal practice which is firmlj- established,
it is that the appellate court has no control over a sentence which is within the
limits allowed by statute. If Congress had intended to change that rule in

regard to violations of the liquor laws, we would have expected a very cleax*

and definite expression of that intent and a workal^le expression of the rules

which should guide the trial courts in assessing punisliments and the appellate
courts in reviewing such assessments."

The Supreme Court in the recent case of United States v. Tucker, 404 L^'.S. 443,
447-448 (1972), holds:

"It is surely true, as the Government states, that a trial judge in the
federal judicial system generally has wide discretion in determining what
sentence to impose. . . . The Government is also on solid ground in asserting
that a sentence imi)osed ))y a federal district judge, if within statutory limits,

is generallv not subject to review. Gore v. United States, 'Sol U.S. 380, 393.
.Cf. Yates v. United Stales, 356 U.S. 363."

The Tucker Court goes on to liold that a remand for resentencing was proper
because the record showed that the trial court at the time of the sentencing was
not aware of the fact that two prior convictions of the defendant called to its

' Appellant's counsel has filed a petition in this oourt statinp; that appellant's wife was killed in an auto-
mobile accident on April 29, 1972, while enroute to the federal penitentiary to visit appellant. Thus, accord-
ing to the petition, appellant's infant son is "in temporary custody of relatives who are not properly equipped
to continue caring for the child."
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attention were constitutionally infirm because the defendant was not represented

by counsel in such cases. Subsequent to Tucker this court in Hood v. United States,

469 F.2d 721, 722 (8th Cir. 1972), summarily affirmed the trial court's denial of a
motion to reduce sentence, stating:

"In United States v. Tucker, 404 U.S. 443, 447, 92 S. Ct. 589, 591, 30 L.Ed.
2d 592 (1972) the Supreme Court observed: "* * * that s sentence imposed
b.y a federal district judge, if within statutory limits, is generally not subject

to review." We fail to find anj^ abuse of discretion on the part of the trial

court in denving the motion to modifv or set aside the sentence."

In United States\. McCord, 46G F.2d 17'(2d Cir. 1972), the court afl!irmed the
denial of a Rule 35 motion to reduce a sentence imposed on a selective service

violation. In doing so, the court cites and relies upon Tucker. The court recognizes

that man}' judges have pronounced sentences in Jehovah Witness type draft

cases of the type advocated by the majority opinion and holds that such evidence
does not require a remand for resentencing.

There is no statute nor rule which expressly confers jurisdiction on Courts of

Appeal to review sentences within statutory limits imposed upon a lawful con-

viction. Legislation to confer such appellate jurisdiction has been frequently
proposed but has not yet been enacted. See ABA project "Appellate Review of

Sentences", tentative draft 1967, pp. 86-90.

In Gore v. United States, 357 U.S. 386, 393 (1958), the Court in affirming an
order denying a petition to review sentence imposed within statutory limits

states and holds:
"In effect we are asked to enter the domain of penology, and more par-

ticularly that tantalizing aspect of it, the proper apportionment of punish-
ment. Whatever views may be entertained regarding sevority of, punishment,
whether one believes in its efficacy or its futility, see Radzinowiez, A History
of English Criminal Law: The Movement for Reform, 1750-1833, passim,
these are peculiarlj^ questions of legislative policy. Equally so are the much
mooted problems relating to the power of the judiciary to review sentences.
First, the English and then the Scottish Courts of Criminal Apjjoal were given
power to revise sentences, the power to increase as well as the power to
reduce them. See 7 Edw. VII, c. 23, §4(3); 16 & 17 Geo. V, c.l5, §2(4).
This Court has no such power." (Emphasis added.)

As set out in the majority opinion, we have in a number of cases purported to
review a district court's denial of a Rule 35 motion to reduce a sentence but have
denied relief on the basis that there has been no abuse of discretion. Such holding
is technically inconsistent Avith the established law that sentences imposed within
%he statutory limit are not reviewable. However, the result is the same.

':- 8A Moore's Federal Practice 2d Ed. § 35.02(4) states:

"Since the motion for reduction of sentence is a plea for leniency, decision
on the motion is as close to being a matter of pure discretion as any other
under the Rules, with the exception of the sentence itself. It might be argued
that such a determination should therefore not be reviewable bj' way of
appeal. Apparently, no court has gone this far, although reversal of an order
denying reduction is extremely rare."

If we assume for the purposes of this case without so deciding that the abuse
of discretion standard applies, we are satisfied that the defendant has failed to
establish that the court abused its discretion in imposing the five-j^ear sentence.
This is not a case where the court acted on any relevant misinformation in im-
posing the sentence. The record reflects that the court was fully informed on all

factors relevant to appropriate punishment. He had carefully considered the
probation report, he knew defendant had sought a ministerial classification which
was rejected by the Draft Board, and that the defendant had never applied for a
conscientious objector classification. The court was aware of the reasons assigned
by the defendant for not applying for the conscientious objector classification and
stated that he recognized that the defendant was a fine young man.
A wide discretion is vested in the trial court with respect to imposition of

sentence within statutory limits. A heavj^ burden rests on a party asserting abuse
of discretion. A reviewing court is not justified in substituting its discretion for
that of the trial court who had the benefit of seeing and hearing the defendant.
See 5A C.J.S. Appeal and Error § 1583; United States v. McCord, supra; McGee
v. United States, 462 F.2d 243 (2d Cir. 1972) ; Burns v. United States, 278 U.S. 216,
222—223 (1932).

In Delno v. Market St. Ry. Co., 124 F. 2d 965, 967 (9th Cir. 1942), the court
in defining discretion states

:
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"Discretion, in this sense, is abused when the judicial action is arbitrary,
fanciful or unreasonable, which is another wa,y of saying that discretion is

abused only where no reasonable man would take the view adopted by the
trial court. If reasonable men could differ as to the propriety of the action
taken by the trial court, then it cannot be said that the trial court abused its

discretion."

In our present case there is nothing in the record to indicate that the trial

court acted upon any misinformation with respect to the defendant's character
and background. Judges vary greatly as to sentences imposed, not only in selective

service cases but in all types of cases, particularly those involving nonviolent
crimes such as income tax evasion, and embezzlement. Defendant's crime is

more than a technical one. His plea of guilty admits all essential elements of the
offense charged. Defendant has no constitutional right to a conscientious objector
classification or to be excused from military service obligations. The exemption
of conscientious objectors from military service is a matter of legislative grace
and does not rise to a constitutional command. United Slates v. Crocker, 308 F.

Supp. 998 (D. Minn.), aff'd 435 F. 2d 601 (8th Cir. 1971).

Probation for a convicted defendant is a matter of grace and not a matter of

right. No defendant has an absolute right to probation. Burns v. United States,

287 U.S. 216, 220; United States v. Alarik, 439 F. 2d 1349, 1351 (Hth Cir. 1971).
Defendant has failed to establish his right to exemption from military service

by failing to follow the reasonable procedures prescriVjed by the statutes and
regulations for asserting exemption. JJefendant l)y failing to report for military
service as ordered has created unnecessary confusion in the administration of the
draft law and has made it necessary for some other person to take his place and
expose himself to the possible hazard of Vietnam conflict.

While imprisonment may not be necessary to rehabilitate the defendant, the
deterent effect upon others is alwaj^s a proper item for consideration in imjxising
sentence. See Williams v. New York, 337 U.S. 241, 248-249 n. 13. It cannot
fairlj^ be said on the basis of the record in this case that the public interest does
not require a fair enforcement of the selective service laws and that reasonable
men could not differ on the propriety of the sentence imposed.
The issue of mechanical sentencing discussed \)y the majority was never i)re-

sented in the trial court and hence such court had no opportunity to consider the
issue. Issues not raised in the trial court cannot properlv be considei-ed on appeal.
Smith V. American Guild of Variety Artists, 368 F. 2d "5 11, 514 (8th Cir. 1966).

In any event, I believe that the majorit}^ has misconceived the trail court's

statement with respect to his policy. There is nothing in the court's statement
which explicitly describes the policy to which he refers. Inasmuch as sentence
has been deferred, it would appear that the jjolicy was to give the defendant an
opportunity to reconsider reporting for induction before sentence was imijosed.

There is nothing in the record to indicate that the defendant has been denied
due process in connection with his sentencing or Rule 35 proceedings. Defendant
and his attorney were afforded a full opjjortimity to present anything thej- desired

to support the claim for lenienc.y and probation made i)rior to sentence. The
present petition and the application for reconsideration do not reveal that the
defendant had anything to present which had not previously been presented to

the court in ccmnection with his presentence request for parole. Under such cir-

cumstances the trial court did not abuse its discretion in not affording a hearing.

The result reached by the majority is supixirted l)y the Sixth Circuit cases

cited and relied upon. For reasons hereinabove stated, I do not agree with the
reasoning upon which such decisions are based. The majority opinion departs
from the long-established rule in effect in this circuit and generally elsewhere that

sentences within the statutory limits are not subject to appellate review and in

effect opens the gate to appellate review of all sentences. Such a drastic change
in the law in my view requires appropriate Congressioiuil action. Gure v. I'niled

States, supra.

I would affirm the order denying defendant's I\ulc 35 motion.*

Senator IIruska. Our next witness will he Mr. ^faroney, who
appears here in lieu of Mr. -lohn C. Keeney. Dej)iity Assistant At-
torney General for the Criminal Division, who was scheclnled to api)ear

here. Other official duties intervened, and so Mr. Maroney is here.

' In 2 W'iit;lii l<"c(li'riil I'lMctico and I'locodurp § .533, p. t-Vi, Ilic followiiiK appinire: "Reasonable men may
well woniltT wlicllii'i- tlir uiciUiT nniforniil.y in .siMUcnecs c-xpectcd from appi'llalo review will ill fad mate-
rialize, and wlii'llier it, will simply add a new burden (o appellale comls lliat are already overworked."'
Additional problems presented by appellale review of sentencing are ably set oiU in L'niled Slat(S v.

Wiley, 184 F. Supp. 679 (N.D.Ill. 1960).
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Mr. Marone}", the entire statement of Mr. Keeney will be placed
in the record.

[The prepared statement of John C. Keeney follows:]

Statement of John C. Keeney, Deputy Assistant Attorney General,
Criminal Division, Department of Justice, on Sentencing and De-
fenses Under S. 1400, before the Criminal Laws and Procedures Sub-
committee OF THE Committee on the Judiciary, U.S. Senate, July 22, 1974

I would like to thiink the Committee for the opportunity of appearing before
you to discuss the sentencing proposals found in part III of S. 1400, and the
proposals regarding defenses found in chapter ."> of S. 1400. I have a memorandum
relating to the sentencing proposals which I would like to submit for the record.

sentencing

Of all the areas in the proposed revision, probably none offers more variables
and differing possibilities of approach than does the subject of sentencing, In
part this is because sentencing is designed to meet so many needs. Rehabilitation,
incapacitation, deterrence, and retribution are all appropriate goals of a sentencing
system, although they are frequently incompatible.

In this brief statement I would like to highlight for the Committee some of the
features of our sentencing proposals, illustrating the rationale behind the statu-
tory language.
The first step in any reform of the sentencing system is providing rational

categories of offenses. One of the great defects of current criminal law in the federal
area is the necessarily haphazard way in which statutes have set sentences. As to
the authorized maximum terms of confinement alone there are at least 17 pos-
sibilities identifiable within the United States Code, and when these factors are
combined with the various authorized fines, it results in some 75 different available
maximum sentences. While historically understandable, such a sj'stem is not
rationally defensible.

The S. 1400 proposal recommends five classes of felonies, three classes of mis-
demeanors, and one of infractions. With only three exceptions these levels do not
require the imposition of any mandatory sentence.
The Final Report of the National Commission on Reform of Federal Criminal

Laws had proposed one category of especially serious felonies, three classes of
other felonies (the lowest level having a potential penalty of seven years), two
classes of misdemeanors, and an infraction jjenalty (for which no confinement
would be allowed). The ultimate result of that structure is that many offenses
which are now considered felonies would be reduced to misdemeanors.

S. 1 allows for five felony levels, one misdemeanor level, and a violation penalty.
It is our l)elief that the S. 1400 proposal provides a desirable amount of flexi-

bility without becoming lost in a vast numl^er of penalty levels by trying to draw
lines too tightly.

A further advantage of S. 1400 is that the potential maximum sentence for a
given class of crimes is candidly and specifically stated. One need not make
reference to a variety of other provisions in order to determine precisely what is

intended. Examples of the problems involved in this latter kind of situation can
be found in the Commission's sentencing provisions. For instance, manslaughter
is graded there as a Class B felony. A reference to the general sentencing provision
establishes that the maximum penalty is 15 years. However, such a penalty could
only be imposed after a special finding cf dangerousness, lack of prospect for
rehabilitation, and the like. Without such findings the actual maximum is ten
years. But a further provision of that proposal requires that a three year parole
component be deducted from the ten year sentence. So our ten year sentence is

now reduced to seven years of actual imprisonment. But parole after five years
is made mandatory, absent special findings of a high likelihood of recidivism.
The net result is that the maximum even for a very serious felony is generally
reduced to five years.
Having referred briefly to the special dangerous offender provisions of the

Final Report (provisions which have a counterpart in S. 1) perhaps I should
offer some explanation as to whj^ such provisions were not included in S. 1400.
There are two basic reasons. First, we felt that such provisions are unworkable.
Second, we viewed such treatment as unnecessary given adequately flexible
sentencing levels.

Let me address myself to the first consideration. The roots of special offender

I

provisions lie in the habitual criminal provisions found in many of the state codes.
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In general, these provisions have not been enforced and for a varietj"- of rather
practical reasons. Where prior offenses have been committed in other jurisdictions

there are serious problems in establishing their correlation with offenses delineated
in the habitual offender provision. The statute.s are particularly harsh to the
property crime violator because of their statistically higher recidivism rate.

Furthermore the statutes are frequently couched in terms of mandatory lengthy
sentences, and thus their enforcement has commonly been declined as being too
t^evere. For similar reasons the statutes have been nullified by plea bargaining.
Also prosecutors tend to be oriented to obtaining convictions, though not to

(obtaining severe sentences. Finally they present severe litigation problems since
they may involve coUaterial attacks on prior foreign judgments.

In sum it is our view that enhanced penalty provisions are not only unnecessary
but impractical.
The next area that I would like to discuss is that of minimum sentences.
Minimum sentences control parole eligibility. At present, federal prisoners

serving definite sentences over 180 days are eligible for parole after serving,

upon good behavior, one-third of the maximum term (or after serving 15 year-
in the case of a sentence in excess of 4.5 years or a life sentence) (18 U.S.C. 4202).
Under 18 U.S.C. 4208(a)(2) a sentencing court has the option of providins;

immediate parole eligibilitj^, an option that is utilized in about half of the felony
sentences today. If the court is silent with respect to the minimum sentence,
however, the one-third minimum applies. A sentencing court cannot raise the
minimum above one-third of the maximum term imposed.
Arguments favoring permitting minimum sentences include the recognition that

fixed terms are appropriate for purposes of deterrence and retribution—purposes
paramount in the sentencing of "white collar" criminals—although generally
inappropriate for purposes of, rehabilitation or incapacitation. Another considera-
tion is the desirability of sharing authority between courts and parole authorities.

There is some inconsistency between the approval of authority for courts to tailor

maximum sentences downward from their statutory limits to fit the case of the
particular offense and offender (rather than relying on the parole sj^stem, as in the
State of California), and the disqualification of the courts from having a role in

setting the time of earlier release. Further considerations include the concern that
the parole processes will often result in the premature release of dangerous per-
sons if immediate parole is possible. There is also concern that parole may in-

creasingly become a matter not of discretion but of right ; a number of legislative

proposals presently before the Congress move strongly in this direction.

Arguments favoring lower or no minimum sentences include the desirabilitj^ of

permitting parole boards to release prisoners in cases where it seems just and aj:*-

propriate. Furthermore, the parole board could act to review all federal sentences
if not constrained by minimum sentences—a sentence review function that could
be performed far more uniformly, expeditiously, and inexpensively than could
review by the courts of appeal were appellate review to be authorized.
The Commission proposed a substantial reduction in both the frequency and

the length of federal minimum sentences (§ 3201 (3)). First, it prohibited minimum
terms for sentences for Class C felonies. Second, it converted the requirement t>f

affirmative action to eliminate a minimum to one of affirmative action to crcati'

one. Third, it required that the courts limit the use of minimum terms to cases

which are "exceptional . . . such as warrant imposition of a term in the upjjer

range under section 3202." Fourth, it imposed special investigation requirements
prior to imposition of such terms. If we are correct in our previous assessments,
these proposals would eliminate minimum terms in almost all cases—except in

cases of treason and intentional murder, for which the Commission would permit
minima of from 10 to 25 years apparently as more acceptable alternatives to the
death penalty (§3601). S. 1 closely follows the limitations on minimum terms con-
tained in the Commission's Report, although it does not contain an exception for

sentences to life imprisonment (§l-4Bl(c)).
S. 1400 represents a compromise. Like the Brown Commission and S. 1 pro-

posals, it would significantly reduce the frequency of federal minimum sentences.
Courts would have to act affirmatively to create minimum terms. The present one-
third limitation would be narrowed to one-fifth. An outer limit for very long sen-
tences would be 10 years minimum, in place of the present 15 (§2301 (c)). At the
same time, special offender-type finding requirements, which would almost elim-'

inate minimum terms, would not be required.
S. 1400 was drafted on the assumption that the parole process will continue to

be characterized by a considerable degree of discretion in the Board. If procedures
of parole denial are made so difficult as to merge eligibility with actual parole
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release, the substantial reduction of minimum terms proposed in S. 1400 should
be reevaluated.
The foregoing discussion has referred to judge-set minimum terms. On relatively

rare occasions, federal law has contained legislatively estabhshed mandatory mini-
mum terms. The laws of many states often provide for such terms, an example
being the provision that life sentences for murder have minima of 7, 10, or 15 years.

With one exception, S. 1400 does not contain such provisions, even for treason or,

murder; the exception is for the offense of trafficking in large amounts of heroin or
m.orphine (§ 1821), for which a minimum term of at least 10 years is specified.

The general policy of avoiding mandatory minimum terms is based upon the lack
of assurance that the offense in question can be drafted to exclude all circumstances
in which such mandatory minimum terms would be inappropriate, the problems
attendant in prosecuting offenses carrjdng such terms, and the continuing dif-

ficulties caused by the bad case law created by courts in seeking to circumvent
such measures.

Also of importance to sentencing is the determination of the length of the
parole period. Under present law, the parole term is the term of the sentence
minus the period spent in confinement prior to parole (or mandatory release be-
cause of "good-time" credits). Thus early parole rather paradoxically results in a
longer parole term (18 U.S.C. 4203(a)).

S. 1400 seeks to rationalize the parole period by authorizing the Parole Com-
mission to set the terms, at the time of release, at between one and five years

(§4204). All prisoners convicted of felonies or Class A misdemeanors must be
released on parole (§ 4303). In order to provide a sanction for compliance with the
conditions of parole in cases where all, or almost all, of a sentence is served prior to

release, S. 1400 provides a contingent term of imprisonment of one year for

felonies, or 90 days for Class A misdemeanors, which may be required to be
served onh' upon parole violation and revocation (§ 2302).
The Commission followed present law in making the parole term the balance of

the sentence (§ 3403). Since the sentence is chopped into parole and prison

components, a substantial period of parole for long sentences is assured. Neverthe-
less, the paradox of longer parole terms upon earlier parole release would continue.

Under S. 1 a parole component of one 3^ear is carved out of sentences over five

years, and of two years out of sentences over ten years (§ 3-12F3(b)). Since many
prisoners have sentences shorter than this, no parole would be required to follow

confinement in a large percentage of cases. The term of parole would continue to
be the balance of the sentence.

Fines are of particular importance to federal criminal justice. Present fine

levels are quite variant, although maxima in the range of $10,000 for felonies and
$1,000 for serious misdemeanors are common. The overall spread of specific

maxima is from $50 to $25,000.
The Commission, being of the view that fines are of somewhat doubtful cor-

rectional utility, prescribed low maximum fine levels, unless there was a showing of

gain to the offender or loss to the victim, in which case the fine could be set in an
amount which did not exceed twice the gain or loss (§ 3301). Otherwise the top
felony fine would be $10,000. The Commission's proposal largely overlooked the
potential deterrent effect of substantial fines in the areas of "white collar" crime
and regulatory offenses.

S. 1, while adopting the same discretionary alternative limit of double the gain

or loss, proposed daily fines of $50 to $1,000 which may run from ten days to

three years for all offenses, in the absence of specific provisions to the contary

(§ 1-4C1). Without proof of gain or loss, the maximum fine would start with
$54,750 for an infraction and end with $1,095,000 for a Class A or B felony.

S. 1400 proposes a middle ground. The maximum felony range is from $25,000
to $100,000. The misdemeanor and infraction spread is from $500 to $10,000. A
similar alternate limit is provided for cases in which gain or loss can accurately

be established, but is stated in terms of twice the gross gain or loss (§ 2201).

While the Commission would probably depress fine limits below those of

present law, S. 1400 would increase them by about a factor of ten, and S. 1 would
do so by a factor of 100. The rationle for an increase is found in part in the depre-,

elation in the value of money, and in the appreciation in the real earning capacity
of the average citizen, since the enactment of much of title 18. It is also recognized
that fines often represent the only useful sanction against corporations and other

organizations, as well as being, in the view of many judges, the major acceptable

penalty against significant numbers of individual federal offenders. Although there

is no generalized precedent for relating the maximum fine to the gain or loss

resulting from an offense, there are particularized precedents, e.g., up to twice

46-437—75 25
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the value of money embezzled by an officer of a federal court may be assessed as

a fine under 18 U.S.C. 645.

Present law contains no general guidance as to when a fine should be imposed.

The Commission would preclude fines where not proportioned to the financial

burden placed upon the particular defendant, where they would prevent reslitu-

required to consider the resources of the defendant and whether imposition of a

fine will preclude restitution, but fines are not ruled out for non-economic crimes.

In general, the limitations on the use of fines by the Commission were not followed

as being too conducive to'htigation, as well as being unduly restrictive of a sanc-

tion which increases public resources while discouraging offenders.

S. 1400 was drafted primarily as a substantive criminal code. IMost procedural

questions were left for consideration at a later time, when preparation of a com-
prehensive procedural code could be undertaken, procedural matters being gov-

erned in the meantime by constitutional provisions, the existing statutes, the

Federal Rules of Criminal Procedure, and case law. Following the present title

18, however, a few procedural problems relating to sentencing received specific

treatment.
One such area is that of presentence investigations. S. 1400 would encourage

the routine use of presentence reports by requiring a statement of reasons in an
affirmative order to the contrary if a sentencing decision were to be made in the

absence of such an investigation. The proposed 1974 amendments to the Federal

Rules of Criminal Procedure reach a similar result.

Following present law and the Commission, a convicted defendant may be

ordered committed for a period of study normally not exceeding 90 days, prior

to making the sentencing decision (§ 2063(b)),

The insanity defense presents an area where procedural reform, within an
without the sentencing context, is particularly needed. At present, federal statutory

law is nonexistent with respect to insanity defense procedures, except in the Dis-

trict of Columbia. The Commission is likewise silent, because of its substantive

emphasis, although S. 1 contains a rather fragmentary section (§ 3-1 1C5). Since

there appeared to be a consensus that legislation is long overdue, S. 1400 provides

for requiring pretrial notice of an insanity defense, ps.ychiatric examinations and
reports, and a specific verdict of "not guilty by reason of insanity." A defendant

thus acquitted would be subject to hospitalization if the court, after further psychi-

atric examinations and hearings, determined that he was presently dangerously

mentally ill (§ 4221-2). There procedures would bring federal law into the pattern

of state laws. More innovative—and more directly related to the current subject

—

is the proposal of S. 1400 to permit the trial court to commit convicted mentally

ill persons to mental hospital treatment, rather than to prison (§4224). This

proposal was formulated as a more straightforward replacement of one of the

conventional functions of the insanity defense, the channeling of defendants to

facihties consistent with their needs. Since the decision would be made by courts

in the sentencing context rather than by juries in the guilt determining context,

it may be expected that such a provision would result in an increased number of

diversions of persons from penal institutions than does the separate insanity

defense. Such hospitalizations would be subject to reconsideration if later de-

termined to be inajjpropriate, and the defendant could be sentenced to prison, or

placed on probation for the remainder of the authorized term.

In addition to the traditional sentencing sanctions I would like to close this

discussion of sentencing by conunenting on two non-institutional sanctions.

The first is notice. S. 1400 provides that t>rganizations and individuals may
be required to give notice of a conviction to the class of persons or sector of the

pubUc affected by or financiallv interested in the subject matter of the convicti(,)U

(§2004). The Final Report (§3307) and S. 1 (§ l-4Al(c)(7)) contain similar

provisions. The primary purpose, of course, is to facihtate victim compensati(^n

efforts.

The second, is disqualification from public office or other employment. S. 140Q
does not seek to revise the disqualifications applicable to federal emjiloyees

currently prescribed i)y title .5 and 18 of the United States Code. Furthermore, it

does not follow the proposal coi\iained in S. 1 that would give federal judges-

avjjthority to suspend the right of an individual or organizati(m to engage in bu.4-

ness or professional employment, often for a period of many years (§§ 1-4AI

(q)(i), i-jiA). The Department preferred to leave the latter decisions to the

federal, , state, and local licensing authorities, except as such power might be
exercised jus u condition of proljation or ])ar()le.
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DEFEXSKS

I would like to make .some remarks with respect to chapter 5 of S. 1400, dealing
with defeases. Perhaps the most significant aspect of this cliapter is the decision
to include it in the proposed new penal code. Currently, of course, defenses are
not codified. Rather thej^ exist bj' virtue of judicial construction. Thus in the past
Congress has deemed it enough to define crimes in the affirmative, so to speak,
by stating the conduct to be proscribed. From these positive statements of what
Congress intended to penalize, the federal courts have developed a massive body
of law dealing with defenses. Such doctrines as mistake of fact or law, duress,
insanity, entrapment, and self-defense, have graduall.y evolved and are now a part
of our legal fabric. A fair question is: why change the process now? Why not simply
have Congress define the offenses in the proposed Code and leave it to the courts,
as in the past, to develop any applicable defenses. The answer, I believe, is that
to continue this approach would in effect be an abandonment of legislative
responsibility to the courts which would unnecessarily render the Code less clear
and thus make it more difficult for jjersons to conform their conduct to the law.
The point that failure to enact defenses constitutes an abandonment of re-

sponsibility to the courts requires a recognition that substantial policy choices
are implicit in the development of defense doctrines. The statement of an offense
is seldom so clear that a court can confidently predict what Congress would
have intended as constituting the parameters of a defense. For example, it would
be unrealistic to suppose that the scope of the self-defense doctrine could be or
has been derived by the courts solely by recourse to Congress's definition of the
offenses of assault or murder. Courts have, to be sure, fashioned a self-defense
doctrine, but thej- have done so, of necessity, largely without regard to ct)n-
gressional intent and by resolving the policy questions on the basis of their
own evaluation of the interests at stake. The upshot is that by remaining >ilent
on the subject of defenses. Congress has in effect delegated a considerable power
to the Judiciary to determine the scope for application of the federal offenses
which it has created.
We do not think that such a delegation would be justified in the context of a

new criminal code revision. Although such a delegation exists under our crimin;d
laws today, it would be unwise to continue this system in the context of a compietQ
reassessment and revision of the substantive criminal code offenses such as is

contemplated in S. 1 and S. 1400. Currently, as a result of the protracted judicial
evolution of various defense doctrines in connection with many sections of the
criminal code, persons are enabled to know, with a high degree of predictability,
what defenses are available thereunder, and so may more readilj- conform their
conduct to the law. In the context of a wholly new criminal code such as is pro-
posed in S. 1 or S. 1400, questions as to the existence and scope of partictilar
defenses with respect to each newly defined offense would have to be recon-
sidered. Until the courts had time and opportunity to make such a reassessment
and the law as to defenses once again became relativ^ely settled—a period which
might well be measured in decades—persons would not be able to know with the
same degree of definiteness what conduct could be engaged in legitimately, and
what conduct could not. S. 1400, therefore, like S. 1, has proposed to incorporate
and define the basic defenses that will apply throughout the criminal code. This
same decision to include a chapter on defenses is also in harmony with the recom-
mendations of the National Commission on Reform of Federal Criminal Laws and
the Model Penal Code, both of which include defense provisions in their proposed
revisions. For that matter, it is also in harmonj' with the approach of most recai t
state codes and most codes of other nations.

Most of the defenses as drafted in S. 1400 are designed to track existing case law;
the defense of insanit}', however, on which we have commented earlier, is designed
to follow a sharply divergent path. There is not time here now to discuss in depth
all of the defenses in chapter .5, but I would hke to touch the highlights of all of
them and comment in greater length on a few of them that seem to have genera-
ted the most interest and controvers}'. I refer specifically to public duty and
entrapment.

Treating them in the order in which they appear, let me begin with section 501

—

Mistake of Fact or Law. This section provides that ignorance or mistake concern-
ing a matter of fact or law is a defense if it negates the state of mind require d a> aa
element of the offense.

The mistake of law aspect of the defense is a codification of current law. Numer-
ous courts have recognized th*^t a proven mistake or ignorance with respect to
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legal matters can disprove the existence of the culpable state of mind required by
the legislature through the use of words such as "willfully" or "with intent to
defraud," etc. This is the concept codified in section 501.
The defense allowed under section 501 for mistake of fact is also in conformity

with current law. United States v. International Mineral & Chemical Corp., 402
U.S. 558, 563-64 (1971). Here, too, it is necessary that the state of mind required
as an element of the offense be negated. Thus, one who shoots at what he believes
to be a block of wood, but which in reality is a person, cannot be punished for
intentionally assaulting or taking the life of another person. On the other hand,
one charged with criminally receiving property, stolen from the government, is not
exonerated because he was unaware that the property was owned by the govern-
ment rather than someone else.

Both of these defenses attempt to give some expression to the principle that a
sound jurisprudence should distinguish between individuals who chose evil and
those who did not without, at the same time, encouraging studied ignorance.

Skipping insanity, on which the Department has already given testimony, the
next section is 503—-Intoxication. This section is a codification of existing law,
which affords intoxication evidentiary effect as a defense where its presence negates
a mens rea element requiring cither intent or knowledge. Also following present
law, self-induced intoxication that results in a lack of awareness of a risk required
to be present bj' an offense carrying the culpability standard of recklessness is not
a defense.

Section 511, dealing with duress, is a codification of a defense recognized by case
law which provides that under certain exigent circumstances a person may elect to
preserve his life or hmb at the expense of committing an offense against another
person or the state.

The section provides that it is an affirmative defense that the offense was com-
mitted because the defendant was coerced by another person employing a clear

threat of imminent, immediate, and inescapable death or serious bodily injury to
the defendant or a third person, where the intent is such as would render a reason-
ably firm person incapable of resistance.

The limitation of the defense to threats of death or grave bodily injury, to the
exclusion of threats to propertj^, codifies the prevailing federal ride. The defense
has been extended in accordance with some case precedent to include threats to
third parties such as family members or hostages.
The stipulation that this essentially subjective defense be tested by the objective

standard of a reasonably firm person reflects a societal judgment that while extraor-

dinary heroism is not demanded, the commission of a crime as a result of unusual
and unreasonable cowardice cannot be tolerated. It also assures that the more
serious the offense demanded by the coercer the more overwhelming the threat
must be.

The next defense to which I should like to address some remarks is that of

public duty, set forth in section 521 of S. 1400. It has been suggested that this

defense would give greater license to officials than does current law. It would not.

On the contrary, the section is probably as accurate a statement of the present
case law as is possible to give.

The public duty defense had its common law origin in cases involving the use of

deadly force by military or law enforcement officials, or members of a posse.

IVIost of the law in this countrj' on this subject has been developed by State courts.

The applicable principle was, however, stated in one relatively early federal case
involving a homicide prosecution {United States v. Clark, 31 Fed. 710, 717 (E.D.
Mich. 1887).) The issue was the validity of the shooting by a sentry of a soldier

escaping from a military compound. The court found the shooting justifiable on
the ground that no bad faith had been shown and that it was within the sentry's

JDroper duties to shoot at an escapee. The court stated the piinciple developed
in prior cases to be that:

[A]n order illegal in itself, and not justifiable by the rules and usages of war,
so that a man of ordinary sense and understanding would know, when he
heard it read or given, that the order was illegal, would afford the private no
protection for a crime under such order; but ... an order given by an
officer to his private which docs not expressly and clearly show on its face,

or the body thereof, its own illegality, the soldier would be bound to obey,
and such order would be a protection to him.

The court then held that the same principle should apply where the soldier

was not acting in direct obedience to an order but pursuant to his duty as he
conceived it, and stated:
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[U]nless the act were manifestly beyond the scope of [the soldier's] authority
or . . . were such that a man of ordinary sense and understanding would^
know that it was illegal, ... it would be a protection to him if he acted
in good faith and without malice.

Se^ction 521(a) generalizes from the principles announced in cases such as the
one quoted above, and provides, in the first paragraph, that it is a defense to a
prosecution under any federal statute that "the defendant reasonably believed
that the conduct charged was required or authorized by law to carry i^ut his

dutj^ as a public servant, or as a person acting at the direction of a public servant."
This provision is very similar to Section 1-3C3 of S. 1, which, however, instead

of the phrase "reasonably believed that the conduct charged was required or
authorized bj^ law," uses the test "believes in good faith that the conduct is

required or authorized by law unless he acts in reckless disregard of the risk that
the conduct was not required ... by law." To the extent that these f(n-ms

may differ, it should be noted that the provision in S. 1400 seemingly affords a
less expansive defense by its requirement that the actor's belief in the legality

of his actions be objectively "reasonable." The S. 1400 formulation is, likewise,

very close to the prevailing scope of the public dut}' defense which can be invoked
by law enforcement agents when civilly sued for damages based on their conduct
in the course of effecting an arrest or search. See Bivens v. Six Unknown Named
Agents of the Federal Bureau of Narcotics, 456 F. 2d 1339, 1341 (C.A. 2, 1972);
Jones v. Perrigan, 459 F. 2d 81 (C.A. 6, 1972).

Of note in considering the purview of the defense in section 521(a) is also the
practical fact that, in most cases, the defendants seeking to utilize it will be law
enforcement agents or their supervisors. Given the increased knowledge of the
law which such persons can be legitimately assumed to possess, we anticipate
that a court would properly hold them to a stricter standard as to what constituted
a reasonable belief in legality than the ordinary layman. Of course, a good faith

and reasonable reliance on the validitj' of a court order, or legislative authorization
for action, should insulate a public official from criminal liability, and we would
expect that a court would reach such a result, under the S. 1400 provision. This
is consistent with the principle recently stated in 18 U.S.C. 2520 that: "A good
faith reliance on a court order or legislative authorization shall constitute a com-
plete defense to any civil or criminal action brought under this chapter or under
any other law."

In sum, we submit that section 521(a) is a carefully drawn and not unduly
broad defense provision, designed to preserve the judgment embodied under
prevailing cases that public officials, or persons acting at their direction, who act
in accordance with a reasonable belief that their actions are lawful should not be
treated as criminals and cannot be so treated if we expect our laws to be enforced
with the vigor required for successful implementation.

Brief mention should be also be made of section 521(b), which deals with the
permissible uses of deadly force. Paragraph (3) of that subsection has been justly
criticized on the ground that, as drafted, it could be construed to modify the
common law by permitting an officer who has arrested an individual for a mis-
demeanor to use deadly force in the event the individual attempts to escape from
his custody. Escapes from arrest are specifically co\^red by paragraph (2) ;

para-
graph (3) was not intended to reach the arrest situation. Rather the intent under-
lying this provision was to have it apply only in the case where the escape is from
institutional confinement of some kind—not merely from the custody resulting
from a street arrest. In such cases of attempted institutional escape, the use of

deadly force may be justified even where the confinement maj^ be for a misde-
meanor since the guard will usually not know the nature of the offense for which
the escapee has been convicted, and the attempted escape may endanger other
lives. We agree that the language used in paragraph (3) should be clarified.

Section 522 codifies the defense of justification as it applies to the defense of
persons generally. It provides a defense to a prosecution for the use of force
against a person if such force was reasonably believed by the defendant to be
necessary for purposes of self defense, defense of other persons, or crime preven-
tion. Subsection (b) sets out the limited circumstances in which one may resort
to the use of deadly force. The use of deadly force is not justified unless the de-
fendant reasonably believes it is necessary to protect himself or another person
from a risk of death of serious bodily injury. Retreat is not required as a condition
to the use of deadly force in the defense of persons, but is a circumstance to be
considered with all other circumstances in determining the reasonableness of the
defendant's belief in the necessit}^ of using such force. This follows the law an-
nounced by the Supreme Court in Brown v. United States, 256 U.S. 335 (1921).
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Section 523 justifies the use of force to protect property, but the use of deadly-
force is justified only in situations in which the defendant reasonably Ijelieves
that the use of such force is necessary to prevent the destruction of his dwelling.
This generally follows current law respecting the use of force in defense of property
and recognizes the extreme provocation involved in protecting one's home against
an unlawful intruder.
The use of deadly force to protect property is not otherwise recognized, unless

the use of such force would bo justified under section 522 to protect persons.
The next defense I would like to comment on is entrapment. This defense is of

vital interest to this Department since it involves the everydaj^ activities of law
enforcement agents in conducting criminal investigations. Not surprisingly,
in view of its importance, the defense has been the subject of several Supreme
Court opinions, most recently United States v. Russell, 411 U.S. 423, decided in
1973.
The courts have uniformly recognized that the detection of clandestine criminal

activity often necessitates the use of deception by law enforcement officers and
have sanctioned, for example, the use of decoy letters to elicit pornographic
material, the feigning of interest in a bribe, and the undercover purchase of
narcotics and other contraband, which merely provide willing criminals with
opportunities or facilities for committing offenses.

Although in agreement that the above-described kinds of law enforcement
techniques do not constitute entrapment, the Supreme Court and legal com-
mentators have persistently been divided as to w'hether other more active conduct
to induce criminal conduct, if engaged in by law enforcement personnel, consti-
tutes the defense. The division stems from a fundamental disagreement as to
the pro])er theory underlying the entrapment defense. The view to which a major-
ity of the Supreme Court has consistently adhered predicates the defense on the
implicit intent of Congress to exclude from prosecutions persons "otherwise
innocent" who were lured into committing the crime by government agents. The
defense is therefore not deemed available to one "predispo.sed" to commit the
offense and not, therefore, lured by the government's actions into doing so

—

regardless of whether the government's actions might have induced an average,
non-predisposed person into committing the crime.
The minority view is that the issue should turn on whether the police conduct

has fallen below acceptable standards, judged in terms of conduct that would
induce an average law-alDiding person to conmiit the offense. In this view, the
particular predisposition of the defendant is irrelevant.

Section 531 of S.1400 adopts the majority view and is an effort faithfully to
reflect the prevailing entrapment doctrine of the Federal courts. The National
Commission, on the other hand, recommended adoption of the minority test

(see section 702 of its Final Report)

.

The Department of Justice believes that there are sul)stantial reasons whj' it

would be unwise as a matter of policy to shift the focus of the entrapment de-
fense from the subjective criminal intent of the accused to the objective tendency
of the investigator's conduct to induce the commission of a crime. As the major-
ity in Russell, supra, observed, it does not seem either practical or just to award
immunitj' to a defendant simi^ly because the conduct of the officer was likelj' to

have caused a hypothetical innocent person to commit an offense, if in fact the
investigation involved a person otherwise disposed toward the offense and merely
awaiting an opportunity to commit it. Such a rule would confer a wholl}- gra-

tuitous benefit. Even the exclusionary r\ile under the Fourth Amendment, which
has been criticized as "letting the guilty go free" because the "constable has
blundered," is designed only to redress the personal rights of the accused. It has
not been considered appropriate to promote the deterrent imjjact of that rule by
expanding its application to persons whose legitimate interests were not in fact

violated. See Alderman, v. United Slates, 394 U.S. 164 (1969). Moreover, the com-
peting standard espoused by the minority view, which would require the courts

to determine whether an inducement would have caused a normal, law-abiding
person's resistance to criminal activity to be surmounted (or some equivalent
phraseology) seems not readily susceptiVile to accurate jiscertainment. Adoption
of that standard would immediately raise knotty problems, heretofore not gra|)pled

with by the federal courts, as to the kinds of ])roof admissible to show the nornud
degree of resistance to criminal tenii)tati()n, and of the eomnmnity (national.

State, or local) in which such "normality" is to be gauged. By contrast, the courts

have experienced no ins\i]ierable difTicuUi(>s in applying the majority's standard
which focuses on the individual defendant's propensity fur engaging in the crime.
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The Department, finall.y, considers that the prevailing tiieory of entrapmen ; iS

justified by the recognition, as one commentator has put it, that the "nature
of . . . crime affects the nature of its detection." Rotenberg, The Police Detection

Practice of Encouragement, 49 Va. L. Rev. 871, 872 (1963). Not to permit active

solicitation of persons known or suspected to be engaged in continuing violations

of laws where there is likely to be no victim who will complain, such as narcotics,

prostitution, gambling, and liquor offenses, would leave law enforcement author-
ties without a practical means of coping with such offenses. The formulation of

the entrapment defense in section 531 of S. 1400 is thus intended to strike a
proper balance. It discourages governmental overreaching by requiring an acquittal

whenever a reasonable doubt exists that the defendant on trial may have been
an otherwise innocent man seduced by the government, but it does not immunize
those who were not in fact seduced into conmiitting an offense.

Finally, section 532 provides an affirmative defense for one who acted in

reliance upon certain official statements of law subsequently held by higher
authorities to have been erroneous.
Though the general rule is that a mistaike of law is no defense, even when the

defendant relied upon competent counsel, due process estops the state from
punishing a person whom one of its own organs has misled.

The vast governmental system speaks with many voices. There are a multitude
of courts, administrative agencies, and executive officials. Each group has its own
hierarchy, and some of their pronouncements are more authoritative than others.

Accordingly, the section limits the official statements which may be relied upon to

statutes. Supreme Court decisions, other Judicial or administrative decisions in a
proceeding to which the defendant was a party or the recipient of a i)ermit, and
high level written rulings by an agency properl.y exercising its jurisdiction.

Statutes, later held invalid, and Supreme Court decisions, subsequently over-

ruled, are treated as if they were the law while in effect so that conduct conforming
to their commands is exonerated without regard to whether the defendant knew
of and relied on such precepts. This comports with the existing state authorities,

Commonwealth v. Trousdale, 297 Ky. 724, 181 S.W. 2d 254 (1944) ; Stale v. O'Neill,

147 Iowa 513, 126 N.W. 454 (1910), and resolves a conflict within the Supreme
Court with respect to its own overruled decisions. See James v. United States, 366
U.S. 213 (1961).
The more limited defense in those judicial and administrative cases where the

defendant was himself a party, or where a written opinion of an agency head or

his delegate is involved, requires the presence of strict subjective good faith and
objective reasonable reliance before it can be asserted.

Senator Hruska. Will you introduce your associates, who will sit

at the witness table, please, and their official capacities?

STATEMENT OF HON. KEVIN MARONEY, DEPUTY ASSISTANT

ATTORNEY GENERAL, CRIMINAL DIVISION, DEPARTMENT OF

JUSTICE ; ACCOMPANIED BY RONALD L. GAINER, CHIEF OF THE
LEGISLATIVE AND SPECIAL PROJECTS SECTION OF THE CRIMI-

NAL DIVISION; ROGER A. PAULEY, DEPUTY CHIEF OF THE LEGIS-

LATIVE AND SPECIAL PROJECTS SECTION; AND DENIS HAUPTLY,
ATTORNEY, LEGISLATIVE AND SPECIAL PROJECTS SECTION

Mr. Maroney. Thank you.
I am accompanied by Mr. Ronald Gainer, Chief of the Legislative

and Special Project Section of the Criminal Division; Mr. Roger
Pauley, Deputy Chief of that section; and Mr. Denis Hauptly, an
attorney in that section.

We have this morning a rather lengthy statement prepared on the

defenses found in chapter 5 of S. 1400 and the sentencing proposals

found in part 3 of that bill. I intend, in view of the shortness of time

this morning, to skip over the discussion of the sentencing proposals

and go right to the brief discussion of the defenses.
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We would like, however, to submit the entire statement for the
record, as well as an accompanying memorandum relating to the
sentencing proposals, if that would be satisfactory.

Senator Hruska. That would be very helpful.

Mr. Maroney. Now, on the subject of defenses, I would like to

make some remarks with respect to chapter 5 of S. 1400 dealing with
defenses.

Senator Hruska. Now, where are you on your statement?
Air. Maroney. Page 14, Air. Chairman.
Perhaps the most significant aspect of this chapter is the decision to

include it in the new penal code. Currently, of course, defenses are not
codified. Rather, they exist by virtue of judicial construction. Thus,
in the past, Congress has deemed it enough to define crimes in the
affirmative, so to speak, b}^ stating the conduct to l)e proscribed. From
these positive statements of what Congress intended to penalize, the
Federal courts have developed a massive bod}^ of law dealing with
defense^.

Such doctrines as mistake of fact or law, duress, insanit}^, entrap-
ment, and self-defense, have gradually evolved and are now a part of

our legal fabric. A fair question is: Why change the process now?
Wliy not simply have Congress define the offenses in the proposed

code and leave it to the courts, as in the past, to develop any apphcable
defenses?
The ansAver, I believe, is that to continue this approach would in

effect be an abandonment of legislative responsibility to the courts
which would unnecessarily render the code loss clear and thus make it

more difficult for persons to conform their conduct to the law.

And at that point. Air. Chairman, we are going to skip the prepared
statement and go over to page 19, which deals mth the defense relating

to public duty set forth in section 521 of S. 1400. It has been suggested
that this defense would give greater license to officials than does cur-

rent law. It wovild not. On the contrar}^, the section is probably as ac-

curate a statement of the present case law as is possible to give.

The public duty defense had its common law origin in cases involv-

ing the use of deadly force by military or law enforcement officials, or
members of a posse. Alost of the law in this countr}^ on this subject has
been developed b}^ State courts. The applicable principle was, how-
ever, stated in one relativeh'- early Federal case involving a homicide
prosecution

—

United States v. Clark} That was a case in 1887. The
issue was the validit}^ of the shooting by a sentry of a soldier escapmg
from a military compound. The court found the shooting justifiable on
the ground that no bad faith had been shown and that it was within the

8entr3'''s proper duties to shoot at an escapee. The court stated the

principle developed in prior cases to be that:

An order illegal in itself, and not justifiable by the rules and usage of war, so that
a man of ordinary sense and understanding would know, when he heard it read
or given, that the order was illegal, would afford the private no protection for a
crime under such order; but an order given by an officer to his private which does
not expressly and clearly show on its face, or the body thereof, its own illegality,

the soldieriwouldibe^boundito obey and such order would be a protection to him.

1 United States v. Clark, 31 Fod. 710 (E.D. Mich. 1887).



8057

The court then held that the same principle should apply where the
soldier was not acting- in direct obedience to an order but pursuant to

his duty as he conceived it, and stated that:

Unless the act were manifestly beyond the scope of the soldier's authority, or
were such that a man of ordinary sense and understanding would know that it was
illegal, it would be a protection to him if he acted in good faith and without malice.

Section 521(a) generalizes from the principles announced in cases

such as the one quoted above, and provides, in the first paragraph,
that it is a defense to the prosecution under any Federal statute that
"the defendant reasonably believed that the conduct charged was
required or authorized by law to carr^^ out his duty as a public servant,

or as a person acting at the direction of a public servant."

Senator Hruska. Mr. Marone}', it has been contended that the

cases jT^ou cite are soldier cases; that makes them different from
policeman or narcotics agents or border patrol for immigrants.
What would you have to say about that?

Mr. Maroney. I think that the essence of the principle involved
here is whether it goes to the question of good faith and lack of malice,

and I think that in a Second Circuit Court of Appeals decision in

another case which involved narcotics officers who were sued civilly

for a raid on a private residence, the second circuit held that if the

agents were able to demonstrate good faith in the performance of

their responsibilities, that they would be immune from civil liability

for a mistake in their performance of such duty.
Senator Hruska. Do you not cover that in the next paragraph of

your statement?
Mr. Maroney. Yes, it is cited at the end of the next paragraph.
This provision is very similar to section 1-3C3 of S. 1, which,

however, instead of the phrase "reasonably believed that the conduct
charged was required or authorized b}^ law," uses the test "believes in

good faith that the conduct is requii'ed or authorized by law unless

he acts in reckless disregard of the risk that the conduct was not re-

quired by law." To the extent that these forms may differ, it should be
noted that the provision of S. 1400 seemingly affords a less expansive'

defense by its requirement that the actor's belief in the legality of his

actions be objectively "reasonable."
The S. 1400 formulation is, likewise, very close to the prevailing

scope of the public duty defense which can be invoked by law enforce-

ment agents when civilly sued for damages based on their conduct
in the course of effecting an arrest or search.^

Of note in considering the purview of the defense in section 521(a)
is also the practical fact that in most cases the defendants seeking to

utilize it will be law enforcement agents or their supervisors. Given
the increased knowledge of the law which such persons can be legiti-

mately assumed to possess, we anticipate that a court would properly
hold them to a stricter standard as to what constituted a reasonable
belief in legality than the ordinary layman.

Of course, a good-faith and reasonable reliance on the validity of

a court order, or legislative authorization for action, should insulate

a public official from criminal liability, and we would expect that a
court would reach such a result under the S. 1400 provision. This is

2 See Bivcns v. Six Unknown Named Agents of the Federal Bureau of Investigation, 456 F. 2d 1339, 1341 (2d
Cir. 1972); Jojies v. Perrigan, 459 F. 2d 81 (6th Cir. 1972).
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consistent with the principle recent!}' stated in 18 U.S.C. 2520 that:

"A good-faith reliance on a court order or legislative authorization
shall constitute a complete defense to any civil or criminal action
brought under this chapter or under any other law."

In sum, we submit that section 521(a) is a carefully dra^\'n and
not unduly broad defense position, designed to preserve the judgment
embodied under prevailing cases that public officials, or persons
acting at their direction, who act in accordance with a reasonable
belief that their actions are lawful should not be treated as criminals
and cannot be so treated if we expect our laws to be enforced with the

vigor required for successful implementation.
I see, Mr. Chairman, that it is after 10:15. I would like to submit

the balance of the statement for the record, and if the committee
has any questions we would attempt to answer them very briefly.

Senator Hruska. Well, 1 want to thank you for your appearance
here. I understand you Axill furnish for the record a memorandum
on sentencing. That will probably answer questions I have as to

sentences and defenses.

Mr. Maroney. Yes, I will.

[The information referred to follows:]

^Department of Justice Memorandum on the Sentencing Provisions
' Contained in S. 1400, the Criminal Code Reform Act

I. introduction

Legislating sentencing provisions—those principles which guide or direct the
disposition of a convicted offender^—is a task of major proportions. Not only is

there dispute as to the appropriate goals of sentencing and the respective weights
to be accorded each svich goal, but even when a factor is acknowledged as rele-

vant, such as the d(»terrence of other criminal activity, few statistics are available
to indicate specifically what kind of sentence (for example, fine or imprisonment),
or what degree of j^articular sentence, will best accomplish the purpose. As a
consequence, legislators, or those proposing legislation, are largely left to the
rationalization of the experience and insight supplied by those familiar with the
past application of the system, leaving individualized application to the informed
discretion of the federal judges.

Before embarking on a discussion of particular aspects of the sentencing j)ro-

posals in S. 1400, it is worthwhile to note that S. 1400, unlike existing law, sets

forth certain general purposes of sentencing. Section 102(b) of S. 1400 declares it

to be one of the general purposes of the bill to prescribe sanctions for engaging in

criminal conduct that -v^ill (1) assure just punishment for such conduct, (2) deter
such conduct, (3) protect the public from persons who engage in such conduct,
and (4) promote the correction and rehabilitation of persons who engage in such
conduct. In section 2101, a similar list of factors is set forth to guide judges in

making the basic determination whether to impose a sentence of imprisonment or
of probation. Both S. 1 and the Final Report of the National Commission ou
Reform of Federal Criminal Laws have listed very similar purposes.

Within the framework of these purposes—which we have not attempted to
weight, one as against the other—we have tried to embody as broad a range of

options as possible so that the courts will have the best opportunity to taikir

the sentence to the needs and the crimes of the offender and to the needs of

society. Only in rare instances is any particular result dictated. The objective
ip to provide both discretion and sensible guidelines within which that discretion
maj' effectively operate.

II, current law

Sentencing decisions are left to the United States District Courts without
control by preestablished criteria for decision and, with exceedingly rare exce])-
tion, without appellate revi(>w, as long as legislatively set maxima are not
exc(>eded. With respect to imi^risonment, the imposable terms are frequently
high, and they are made more so by the almost unlimited po.ssibility of consecutive
sentences upon multiple convictions. Unless a judgment provides an earlier date.
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a prisoner nwist serve one-third of his sentence before becoming eligible for
parole (18 U.8.C. 4204, 4208). The United States Board of Parole may release a
prisoner from the date of parole eligibility to the expiration of the maximum
term stated, in the sentence, less time off for good behavior. This averages ai aljtiut

the upper third of a sentence, though it varies with its length, as well as with
whether a prisoner engages in an employment (18 U.S.C. 4161, 4162). The
decisions of the Board of Parole are also almost entirely without congressional
guidelines and are unreviewable. They are, however, subject to internal appeal
as well as an increasing utilization of guidelines of the Board itself.

III. CATEGORIES OF OFFENSES
A. Present law

As present federal criminal law has grown by sporadic addition and deletion,

it is not surprising that there are at least 17 levels of confinement, ranging from
life imprisonment to 30 days. By combining imprisonment and fine variations, at
least 75 different punishment levels may be isolated. Ol^viously, such variety
cannot be justified rationally, however understandable it may be in historical

terms.

B. Rationales for systemization efforts

Prior to the consideration of specific proposals it maj- be desirable to brieflj'"

consider the goals toward which a sentencing sj'stem is directed. One goal is

rehabilitation. While there is currently considerable cynicism expressed as to the
al)ility of correctional programs to rehabilitate a large percentage of offenders in an
institutional setting, there is a belief among some experienced people in the field

that a period of three to five years is sufficient to achieve rehabilitation, if it can he
achieved at all in the individual case, and that any period of imprisonment in

excess of five years serves no rehabilitative purpose and, indeed, may be counter-
productive for this goal.' On this hypothesis and the further assumption that the
rehabilitative goal should be dominant in criminal sentences, all or almost all

felonies should be punishable by no more than five years confinement.^ Only a
relatively- small number of especially dangerous offenders would be subject to

terms beyond this limit. Stringent procedural limitations, special findings require-

ments, and appellate review would be utilized to prevent overuse of any enlianced
penalties. With respect to misdemeanors, some advocates of this approach would
limit such offenses to a maximum of 30 days imprisonment under the theory that a
short, shock jail experience could work as an effective remedy in cases of minor
crimes, if, indeed, discover}^ and arrest are not themselves sufficient for this

purpose.
This alternative, which we might term "the offender-oriented option," has some

advantages. It would tend to protect federal defendants from heavily excessive

punishments. Greatly shortened maximum terms would also reduce the risk of

unacceptable sentencing disparities. It would permit savings in correctional
institution costs.

However, the offender-oriented choice also appears to have notable disadvan-
tages. It tends to reject general deterrence as a rational or permissible function of

penal sanctions. (Empirical evaluation of this point is difficult. Deterrence is

exceedingly difficult to measure; yet given the tiny percentage of the population
which is confined or otherwise subject to rehabilitative measures, slight increases

or decreases in the reluctance of the general population to commit offenses can have
a far greater influence on the crime rate than much greater changes in rehaV)ilita-

tive success.) This option also rejects the notions of incapacitation and of "just
desserts." While some academicians and sociologists may be willing to reject the
concepts of deterrence, isolation, and merited punishment as jjenological goals,

most wotdd not reject them; the rationality of the concepts in fact has not been
disprove!! by empirical investigation. Furthermore these concepts undoubtedly
accord with the sense of ju'^tice of the general public.

It is likely that any acceptable reform must be a compromise between the
multiple and often-conflicting goals of penal sanctions. Persons who commit
minor offenses, even though persistently, will tend to receive minor penalties
because the sense of "just desserts" will outweigh any urge to make extensive
institutional efforts to rehabilitate or incapacitate. Persons who commit grave

' See, e.g., Schwartz, Introduction to Study Draft of a New Federal Criminal Code, p. sxxiv.
2 Professor Louis B. Schwartz, the Staff Director for the Commission, has expressed support for this view.

Fiuther backing may be found in the Model Sentencing Act (1963) drafted by the Advisory Council of Judges
of the National Council on Crime and Delinquency and the similar proposal of the National Advisory
Commission on Criminal Justice Standards and Goals, "A National Strategy to Reduce Crime" (1973)
(temp, ed., p. 183.)
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offenses will tend to be suVjject to heavy sentences, in spite of relatively favorable
prognoses. The Commission's Final Report, S.l, and S. 1400 all represent com-
promises, although the Commission comes much closer to sponsorship of the
offender-oriented option than do the other proposals.

>C. Categories proposed

To reduce the number of sentence categories, the Commission proposed three
classes of felonies, two of misdemeanors, and one of infractions (§ 3002.) In addi-
tion, the Commission proposed a super-grade category permitting Ufe imprison-
ment for treason and some murders (§ 3001). The effect is that this very small
number of offense classifications reduces the power of Congress to make grading
distinctions. With the lowest felony penalty stated at a 'nominal maximum of

seven years, many offenses presently carrying two-to-five-j^ear maximum would be
reduced to misdemeanors.

S. 1 includes five classes of felonies plus a superclass for murder and treason, one
class of misdemeanors and one of violations. As the lowest felony carries a maxi-
mum term of one year, today it would be regarded as a misdemeanor (18 U.S.C. 1).

We in the Department on the other hand, have proposed five classes of felonies,

three of misdemeanors, and one of infractions. This adds candor as well as flexi-

bility to the Commission proposal. The highest category is listed with the others,

rather than being buried in an inner chapter; a iifth felony, with a maximum
penalty of three 3'cars, is added at the bottom of the felony range. Following
present law, the one-year misdemeanor penalty is retained for the most serious

non-felonies. A six-month misdemeanor is added to the Commission proposal. The
thirty-day maximum misdemeanor is retained for offenses which seem to warrant
such disposition. Although the Commission recommended that infractions not
carry the possibility of confinement at all, v\-e suggest a maximum of five days.

Partly this was to provide the possibility of giving a beneficial shock to some
offenders when foimd warranted by judges, partly to permit some serious vindica-

tion of the norms defended by the petty offense in appropriate cases.

IV. LENGTH OF MAXIMUM PRISON TERMS
A. In general

No realistic comparison of the three proposals can be made without reference to

the potential maximum terms available for the various classes of offenses, While
such maxima may be found in S. 1400 by simply referring to section 2301, the

proposals of the Brown Commission and S. 1 are somewhat more complex.
The maxima for S. 1 must be computed by deducting the mandatory parole

component (§ 3-12F3(b)) from the "Authorized Lovrer Range Terms for Felonies"

and "Other Authorized Terms" (§ 1-4B1). The computation is subject to a caveat.

S-1, unlike the other proposals, contains a special good time subsection, authoriz-

ing the Bureau of Corrections to establish regulations permitting credit without
statutory limitation for "excellent pcrformiince" i^y pri^joners (§ l-4B3(b)(3)).
Because of the vagueness of this proposal, its effect on the sentencing scheme
cannot be estimated.
The maxima for the Brown Commission report must be computed by starting

with the "authorized terms of imprisonment" (§ 3201(1)) and deducting the

""upper-range" which becomes applicable only upon "dangerous special offender"

^findings (§ 3202), and further deducting the mandatory parole component (§ 3201

(2)). At the end of the remainder (the prison component), release on parole would
become mandatory. For example, manslaughter is graded as a Class B felony

(§ 1602). Section 3201 establishes a nominal penalty of no more than 15 years.

Without the special findings of dangerousness, etc., the maximum is ten years

(§ 3202). Since a ten-year sentence contains a three-year parole component

(§ 3201(2)), the maximum term of imprisonment for manslaughter (and aU other

Class B felonies) is 7 years. Furthermore, parole after five years (or of the prison

component of a Class A felony sentence if longer) is required absent conclusion by
the Parole Board that "there is a high likelihood" of further criminal conduct

(§ 3402(2)). Given the difliculty in predicting dangerousness, with present in-

formation and skills, this represents a high burden of proof.

Thus, the Commission in effect achieves an outer limit of five years confinement

for almost all federal offenses, absent exceptional circumstances, though it does

so by rather roundabout, non-obvious means.

B. Consecutive sentencing limitations

Since even a brief and moderate period of criminal conduct may often be dis-

sected into a number of federal offenses today, the actual maximum penalty

which can be imposed on a defendent is u;U uncommonly almost unlimited if the
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consecutive sentence option is utilized by the court. As different jurisdictional,

bases are satisfied and different substantitive offenses multiph', exceedingly
long terms are commonly avoided only by judicial restraint. In order to defend
the grading scheme of tlie various proposal^:, each would impose some limitation
on consecutive sentences to imprisonment. Each represents a compromise between
the desire to legislate effective varia})le maxima and the objective of permitting
some increase in penalty for multiple offenders. S. 1400 seeks to do this by, in
general, limiting the total of consecutive sentences to that authorized by the
next higher class of offense (§ 2303). S. 1 imposes less restraint: the maximum
sentence would be 75 per cent of the sum of all offenses for which a defendant
was being sentenced (§ l-4A5(b)). The Commission's proposal is the most restric-

tive of the three. Persons convicted of multiple felonies could not receive a total
sentence higher than that authorized for the most serious felony involved, except
that two or more Class C felonies could result in a Class B sentence (§ 3204(3)).
Furthermore, consecutive sentences would no longer be permitted for conspiracy
and a substantive offense which constitutes its object.

C. Extended terms for special offenders

Both the Commission (§ 3202) and S. 1 (§ 1-4B1) propose a lower range of
maximum sentences for ordinary offenders and a higher one for felons who are
proven to be "dangerous special offenders" by reason of particidarly persistent
criminalit.v, special expertise, organized crime leadership, dangerous abnormal
mental condition, or having utilized a firearm, explosive, or incendiary device.
S. 1400 has no equivalent provision, but instead includes separately-chargeable
offenses for organized crime leadership and for using a firearm or explosive in the
course of an offense.

The extended term for the exceptional offender has much to recommend it,

at least from an abstract standpoint. With the possibility of an enhanced penalty
for the most serious violator, the normal maximum penalty may be reduced,
thus securing more uniform and equitable penalties for both the most aggravated
and the less than most aggravated categories.

While generally extended terms have been added to the normal maxima, the
Commission changed this approach, with radical result. First, the general penalty
level was lowered, partly on the ba^^is of the availability of longer terms for par-
ticularly serious cases. Then sentencing to even the upper range of ordinary
terms was prohibited unless enhancing criteria were met (§ 3202).

Extended terms for special offenders, even as usually employed, present several
practical problems. Habitual criminal statutes, which form the analytical basis
for the extended term idea, have not, for a variety of reasons, generalh' been
enforced. Where the former conviction is in another jurisdiction they may be
inapplicable because of different definitions of offenses and varj'ing penalty
structures. Where only offenses defined as felonies in the latest jurisdiction are
considered, there is discrimination against natives unless there is general non-
enforcement. If the statute considers as prior offenses those so defined by the
jurisdictions of former convictions, lack of a parallel local crime may be dis-

criminatory. However, since habitual offender laws have frequentlj' been couched
in mandatory terms, enforcement has often been declined as too severe; when they
create only discretion to impose a longer sentence they may be avoided as a waste
of time. They also have readily been nullified in the course of plea bargaining.
In addition, they present significant litigation j^roblems, not the least of which is

the question of to what extent there may be a collateral attack on a prior judgment,
especiaU^y a prior foreign judgment. '{See, e.g., Burgett v. Texas, 389 U.S. 109
(1967).) When all of the above is added to the caseload crisis in manj^ prosecutors'
offices, and to prosecutors' usually conviction oriented ethic rather than a heavy
sentence oriented ethic, it is not surprising that such statutes are commonly
ignored (See Wechsler, Sentencing, Correction, and the Model Penal Code, 109
U. Pa. L. Rev. 465, 4S3 (1961).)

It can be expected that upper range imprisonment for dangerous felons would
rarely be imposed if the special offender provisions proposed by the Commission
or S. 1 were enacted, even with respect to the small group of offenders who fell

within it. The result would be general nullification of the scheme, with perhaps
occasional and disparate treatment of a few offenders singled out for unusual
sentencing severity.

D. Limitations on discretion in fixing maximum terms

There are several methods, proposed or in u-^e, that serve to limit the discretion
of the court as to the extent of the maximum term.
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Some jurisdictions, notably California, limit the sentencing judge to imposing
the maximum sentence or probation. While in theory the system serves to eliminate
sentencing disparities since the determination of actual time of imprisonment is
made by a single tribunal (the parole board) for all prisoners, there are sufficient
other problems with the proposal that it was not instituted in S. 1400. The basic
difficulties with the system include: the fact that the sentence is not a judicial
one and thus without the protection of public visibility and ultimate responsibility

;

opportunities for disparity remain, notably through the probation alternative and
plea bargaining; information available prior to incarceration mav be more valuable
than post incarceration data (prior criminal records, the age and general history
of the offender, and the offense committed are all known to the judge) ; and, the
psychological stress on a prisoner who is totally uncertain as to the time of his
jelease.

Mandatory maximum sentences (e.g., "no less than l.') years") have the at-
tractive feature of insuring a minimum period for rehabilitation, deterrence, and
incapacitation. However, such sentences are inherently arbitrary and, with
limited exceptions, none of the three proposals utilizes the concept.
A third system would establish presumptions for or against imprisonment and

criteria for overcoming the presumption. The Commission contained a presump-
tion against imprisonment; S. 1 adopted the middle road of proposing general
criteria in sentencing; and S. 1400, while using no presumptions, adopted criteria
similar to those found in the Brown Commission.

£, Split sentencing authority

Present law explicitly authorizes split sentences for offenses punishable by
imprisonment for more than six months, i.e., a judge may jail a defendant for up
to six months followed by release on probation (18 U.S.C. 3651). The technique
is to impose a sentence of more than six months together with an order suspending
the execution of the balance of the sentence not to be served in confinement, the
defendant then being on probation. The rationale is to permit a compromise
between probation and imprisonment. A defendant receives a taste of jail without
prolonged institutionalization, followed by release under supervision. The Com-
mission recommended continuation of split sentence authority (§3106) S. 1

contains no similar provision.

While there is some merit in retaining the existence of split sentence authority,
it was decided on balance to delete the split sentence section from S. 1400, largely
because the confinement portion of such sentences is commonly served in local

jails, with attendant administration and institutional problems.

F. "Good time" credits

At present, 18 U.S.C. 4161 provides "good time" allowances ranging between
five and ten days per month, depending on the length of the sentence. IS U.S.C.
4162 permits additional industrial and other meritorious good time up to maxi-
mum ranging from three to five days per month. The mandatory release dates for

prisoners is computed by deducting good time from the maximum term of im-
prisonment to which they have been sentenced. Prisoners who are released on
mandatory release, rather than parole, are treated as parolees until the good
time period, less 180 days, has elapsed (18 U.S.C. 4164). While good time forfeit-

tures do occur, the effect of these statutes is to reduce most adult prison terms
roughly one-third and to assure that the consideral)le majority of offenders are
released imder supervision irrespective of whether they are granted parole.

The Director of the Bureau of Prisons has recommended repeal of the good
time statutes. They have been criticized as not substantially contributing to
desired behavior and as being onerous to administer. Prisoners can and do effec-

tively challenge efforts to withhold statutory good time. Furthermore, although
good time is not authorized by the Youth Corrections Act (18 U.S.C. .")00.'i et seq.).

institutional behavioral problems are not notably more common with respect to

persons sentenced imder its provisions. Perhaps this is at least in part attributable
to the parallel hope of inmates for early j^arole.

The Commission did not propose a continuation of good time, partl.v for these
reasons, and partly liecause of the gentleness of its ))roposed sentencing scheme.
(See AVorking Papers, p. 1299). An alternative is suggested i)y S. 1, which proposes
discretionary good time "in accordance with regulations of the Bureau [of Cor-
rections]." While this niay argual)ly be conducive to permitting good time credits

sufficient in the opinion of correctional officials to encourage rule and program
coiiii)liance, such open-ended discretion in administrators to vary the overall

coiigressionally-prescril)ed weighing of sanctions seems inappropriate.
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S. 1400 does not contain a good time provision. It strives for candor in its

statement of the maximum terms. If they are to be reduced, this can be done
directly. As to encouraging behavior, the liberalized parole possibilities of S. 1400
appear to provide adequate incentives.

V. MINIMUM SENTENCES

'Minimum sentences control parole eligibility. At present, federal prisoners
serving definite sentences over 180 days are eligible for parole after serving one-
third of the maximum term (or after serving 1.5 years in the case of a sentence in
excess of 45 years or a life sentence), upon good behavior (18 U.S.C 4202). Under
18 U.S.C. 4208(a)(2) a sentencing court may provide immediate parole eligibihty.
This option is utilized in about half of the felony sentences today. If the court is

silent with respect to the minimum sentence, the one-third minimum applies. A
sentencing court cannot raise the minimum above one-third of the maximum
term imposed.

Arguments favoring permitting minimum sentences include the recognition
that fixed terms are appropriate for purposes of deterrence and retribution—

•

purposes paramount in the sentencing of "white collar" criminals—although
generally inapj^ropriate for purposes of rehabilitation or incapacitation. Another
consideration is the desirability of sharing authority between courts and parole
a,uthorities. There is some inconsistency between the approval of authority for
courts to tailor maximum sentences downward from their statutory limits to fit

the case of the particular offense and offender (rather than relying on the parole
system, as in the State of California), and the discjualification of the courts from
having a role in setting the time of earlier release. Further considerations include
the concern that the parole processes will often result in the premature release
of dangerous persons if immediate parole is possible. There is also concern that
parole may increasingly become a matter not of discretion but of right; a number
of legislative proposals presently before the Congress move strongly in this
direction.
Arguments favoring lower or no minimum sentences include the desirability

of authority for parole boards to release prisoners in cases where this seems just
and appropriate. Furthermore, the parole board could act to review all federal
sentences if not constrained by minimum sentences—a sentence review function
that can be performed far more uniformly, expeditiously, and inexpensively than
could review by the courts of appeal, were appellate review to be authorized.

The Commission proposed a substantial reduction in both the frequency and
the length of federal minimum sentences (§3201 (3)). First, it prohibited minimum
terms for sentences for Class C felonies. Second, it converted the requirement of
affirmative action to eliminate a minimum to one of affirmative action to create
one. Third, it required that the courts limit the use of minimum terms to cases
which are "exceptional . . . such as warrant imposition of a term in the upper
range under section 3202." Fourth, it imposed special investigation requirements
prior to imposition of such terms.

S. 1400 represents a compromise. Like the Commission and S. 1 proposals, it

would significantl}' reduce the frequency of federal minimum sentences. Courts
would have to act affirmatively to create minimum terms. The present one-third
term limitation would be narrowed to one-fifth. An outer limit for very long sen-
tences would be 10 years minimum, in place of the present 15 (§2301 (c)). At
the same time special offender-type finding requirements, which would almost
eliminate minimum terms, would not be required.
The foregoing discussion has referred to judge-set minimum terms. On relatively

rare occasions, federal law has contained legislatively-established mandatory
minimum terms. An example is the provision in the laws of many states that
life sentences for murder have minima of 7, 10, or 15 years. With one exception,
S. 1400 does not contain such provisions, even for treason or murder; the exception
is for the offense of trafficking in large amounts of heroin or morphine, for which
a mandatory parole ineligibility term of at least 10 years is required (§1821).
The general policj' of avoiding mandatory minimum terms is based upon the lack
of assurance that the offenses in ciuestion can be drafted to exclude all circum-
stances in which such mandatory minimum terms would be inappropriate, and the
problems attendant in prosecuting offenses carrying such terms.

VI. PAROLE
A. Criteria and presumptions

The present law provides that the Board of Parole "may in its discretion"
authorize parole of an eligible prisoner", [1] if it appears . . . that there is a
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Reasonable probability that such prisoner will live and remain at liberty without
violating the laws, and [2] if in the opinion of the Board such release is not incom-
patible with the welfare of society" (18 U.S.C. 4203(a)).

S. 1400 in general follows present law, although it is considerably more specific

Parole is authorized if the Board (renamed "Parole Commission") is of the opinion
that release at the time is consistent with the public safety; deterrence; respect

for law; just punishment; need for education, vocational training, and other
rehabilitative efforts; and institutional discipline (§4202). S. 1400 creates no
formal presumptions for or against parole, following present law.

The Commission's proposal would erect a presumption that prisoners having
prison components of three years or more should not be paroled during the first

year. (It is silent with respect tf) those with lesser sentences.) Thereafter, there is

a presumption that parole should be granted unless the Board is of the opinion
that there is an undue risk of noncompliance with parole conditions, or that
release wotild depreciate the seriousness of the offense or undermine respect for

law, interfere with institutional correctional treatment "which will substantially

enhance" capacity to lead a law-abiding life, or substantially harm institutional

discipline. The Commission makes the presumption virtually irrebutable after the
longer of five years or two-thirds of the prison component of a sentence. Parole
at this point becomes mandatory unless the Board concludes that there is a "high
likehhood" of further criminal conduct (§ 3402(2)). No considerations other than
recidivism may be considered under this formulation, and such predictions as to

new-offense probability would be extremely difficult to make.
S. 1 treats the parole decision in language closely following its statement of

criteria and subcriteria for the use of probation. No presumptions for or against
parole are stated.

Ql Parole terms

''Under present law, the parole term is the term of the sentence minus the period

spent in confinement prior to parole (or mandatory release because of good time
credits). Thus early parole rather parado.xically results in a longer parole term
(18 U.S.C. 4203 (a)).

. , ,

,S. 1400 seeks to rationalize the parole period by authorizing 'the' Parole Com-
i^iission . to set the term, at the time of release, at between one and five years

(§ 4204). AH prisoners convicted of felonies or Class A misdemeanors must be
released on parole (§ 4203). In order to provide a sanction for compliance with
the conditions of parole in cases where all, or almost all, of a sentence is served
prior to release, S. 1400 provides a contingent term of imprisonment of one year
for felonies, or of 90 days for Class A misdemeanors, which may be required to be
served only upon parole violation and revocation (§ 2302).
The Commission follows present law in making the parole term the balance of

the sentence (§ 3403). Since the sentence is chopped into parole and prison com-
ponents, a substantial period of parole for long sentences is assured. Nevertheless,
the paradox of longer parole terms upon earlier parole would continue.

S. 1 is a compromise between the approach of the Commission and S. 1400. A
parole component of one year is carved out of sentences over 5 years, two years
out of sentences over 10 years (§ 3-12F3(b)). Since many prisoners have sentences
shorter than this, no parole wotild be required to follow confinement in a large

percentage of cases. The term of parole would continue to be the balance of the

sentence.
VII. PROBATION

In accord with the recommendation of the Commission, S. 1400 regards a term
of probation as a sentence rather than a suspension of the imposition or execution
of sentence. However, unlike the Commission's proposal, S. 1400 creates no pre-

sumption in favor of probation. Instead it lists certain factors which courts should
consider in releasing a convicted criminal to society. Whether the application of

these factors would result in 90% or 10% of all convicted persons receiving pro-
bation is a matter which cannot be predicted. What would result, however, is the
assurance that the person who must be incarcerated for deterrent purposes, for

protection of society, or for rehabilitation will receive some period of incarceration.
The provisions also set definite periods of probation, with a maximum in felony

cases of five years rather than, as under present law, the term for which imprison-
ment could have been imposed. Even that provision is lightened by granting
discretion to reduce the period of probation or to order its early termination.

The list of conditions that may be placed on a probationer's freedom is, f<ir (he
most part, suggestive and not exhaustive or mandatory (§§ 2102, 2103). The
conditions closely follow the proposals of the National Commission and are
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designed to provide the trial court with a listing of some of the available alterna-

tives which might be desirable in the rehabilitation of a particular offender.

The only mandatory condition of probation is that the offender not commit
another offense during the period when his probation is subject to revocation.

The Commission did not contain any mandatory conditions, while S. 1 contained
four basically designed to insure contact with the probation officer. The single,

mandatory condition appears appropriate; one who has been given a chance
as it were, and then reneges on his promise and returns to a pattern of illegal

activity has discredited the basis on which probation was granted to begin with.

Upon a violation of a condition of probation, the court has the option of ex-

tending or modifying the probation or revoking it and imposing whatever sentence
was available at the time of initial sentencing (§ 2103 (b)).

The final provision of the probation chapter deals -with the duration of proba-
tion and the requirement that the term of probation runs concurrently with other
terms of probation or parole. UnUke the Commission's proposal, S. 1400 provides
that a term of probation does not run concurrently with a term of imprisonment
since the purpose of probation is to afford the defendant an opportunity to
demonstrate his abihty to live freely in our society without reversion to criminal

activity, a matter that can be demonstrated while "on the street" but not while in

a prison.

Probation is a significant tool in the correctional process, but it is one that, if it

is to have any value, must serve as a testing period for the individual offender.

The courts, having provided the testing period, should have broad powers to

control the duration or termination of that period. Conditions of probation have
often in the past been too restrictive of the rights of individuals. S. 1400 is intended
to make a reasonable accomodation between individual rights and societal rigiits.

VIII. FINES
A. Levels

Present fine levels are quite variant. The overall spread of specific maxima is

from $50 to $25,000.
The Commission, being of the view that fines are of somewhat doubtful cor-

rectional utihty,^ prescribed low maximum fine levels, unless there was a showing
of gain to the offender or loss to the victim, in which case the fine could be set in

an amount which did not exceed twice the gain or loss (§ 3301). Otherwise the top
felony fine would be $10,000.

S. 1, while adopting the same discretionary alternative limit of double the gain
or loss, proposed daily fines of $50 to $1,000 which may run from ten days to three

years for all offenses, in the absence of specific provisions to the contrary (§ 1-4C1).
Without proof of gain or loss, the maximum fine would start with $54,750 for an
infraction and end with $1,095,000 for a Class A or B felony.

S. 1400 fits somewhere in between. The maximum felony fine range is from
$25,000 to $100,000. The misdemeanor and infraction spread is from $500 to

$10,000. A similar alternate limit is stated, but in terms of twice the gross gain
or loss (§2201).
While the Commission's proposal would probably depress fine limits below

those of present law, S. 1400 would increase them by about a factor of ten, and
S. 1 would do so by a factor of 100. The rationale for an increase is found in part

in the depreciation in the value of money, and in the appreciation in the real

earning capacity of the average citizen, since the enactment of much of title 18.

It is also recognized that fines often represent the only useful sanction against

corporations and other organizations, as well as being, in the view of many judges,

the major acceptable penalty against significant numbers of individual federal

offenders. Although there is no generalized precedent for relating the maximum
fine to the gain or loss resulting from an offense, there are particularized precedents,

e.g., up to twice the value of money embezzled by an officer of a federal court
may be assessed as a fine under 18 U.S.C. 645.

B. Criteria

Present law contains no general guidance as to when a fine should be imposed.
The Commission would preclude fines where not proportioned to the financial

burden placed upon the particular defendant, where they would prevent restitution

or reparation to the victim, and where the offense did not result in gain or loss,

absent exceptional circumstances (§ 3302). S. 1 contains less stringent limitations

(§ l-4Cl(c)). S. 1400 is similar to S. 1 in tiiis respect. The court is required to

» See Working Papers, pp. 1325-1329.

46-4S7—75 26



8066

consider the resources of the defendant and whether imposition of a fine will

preclude restitution, but fines are not ruled out for non-economic crimes. In
general, the liniitations on the use of fines by the Commission were not followed
as being too conducive to litigation, as well as being unduly restrictive of a sanction
which increases public resources while discouraging offenders.

IX. OTHER NGN INSTITUTIONAL, SANCTIONS

^. Ndtice sanction

S. 1400 provides that organizations and individuals may be required to give
notice of a conviction to the class of persons or sector of the public affected by or
financially interested in the subject matter of the conviction (§ 2004). The Com-
mission (§ 3007) and S. 1 (§ l-4Al(c)(7)) contain similar provisions. The primary
purpose, of course, is to facilitate victim compensation efforts.

B. Disqualifications and other sanctions

S. 1400 does not seek to revise the disqualifications applicable to federal em-
ployees currently prescribed by titles rt and 18 of the United States Code.* Further-
more, it does not follow the proposal contained in S. 1 that would give federal

judges authority to suspend the right of an individual or organization to engage
in business or professional employment, often for a period of many years (§§ 1-4A

1

(c)(1), 1-4A). The Department preferred to leave the latter to the federal, state,

iind local licensing authorities, except as such power might be exercised as a condi-
tion of probation or parole.

In two areas, injunctive relief to prevent future violations would be authorized:
"the civil remedies against racketeering activities of the Organized Crime Control
Act of 1970 (18 U.S.C. 1964) are retained (§3643), and specific authority to

institute suits to enjoining ongoing fraudulent schemes is added (§ 3641).

X. YOUTHFUL OFFKNDER SENTENCING
A. Young adults

The Federal Youth Corrections Act allows an optional separate indeterminate
sentencing scheme for offenders imder 2.5 years of age with institutional segregation
-from older prisoners, greater emphasis on rehabilitative efforts, immediate parole
-eligibility (no minimum sentences), and a provision for expungement of records.

8. 1400, like the Commission and 8. 1, proposes repeal of these provisions. The
Department's position is based upon a variety of considerations.

1. The Bui-eau of Prisons presently places young offenders in separate youth
institutions irrespective of whether they are sentenced under the YCA.

2. The encouragement of low or no minimum sentences is consistent with the
immediate parole eligibility of YCA offenders.

3. The YCA gives an optional to 6 year sentence irrespective of the federal

offense for which the defendant was convicted. This seems unjust in the case of

misdemeanants and very minor felons. Furthermore, the Department has rejected
highly indeterminate sentencing in other contexts.

4. The questions of expungement of records and collateral disabilities are not
uniquely applicable to young adult offenders and should be faced generally.

h. The YCA has provoked much litigation, especially in the District of Colum-
bia, and other administrative complexities.

JB. Juveniles

Most juveniles are turned over to state authorities, rather than prosecuted for

federal offenses. Some are proceeded against in the federal courts either as adults
ov under the federal juvenile delinquency provisions (18 U.S.C. 5031-37)

.

The Commission would create a defense of immaturity to adult pros(>cutions of

those under the age of 18, unless the court rules otherwise. Adult proceedings would
be barred in almost all cases where the defendant is under 16, with an absolute
defense below the age of 15

( § .501 )

.

5. 1 generally follows the Commission although with some variations (§1-3B3,
3-13B1—3-13B5).

8. 1400 similarly proposes that the decision to treat an offender imd(T 18 as an
adult should be left to the court, rather than to the prosecutor (§5032). It also

])ermits delinquency disposition irrespective of the offense.

* The current title 18 provisions would be moved by S. 1400 to title 5.
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Xr. SENTENCING PROCEDURES
A. Inlroduclion

S. 1400 was drafted primarily as a substantive criminal code. Most procedural
questions were left for consideration at a later time, when preparation of a com-
prehensive procedural code could be undertaken, procedural matters being gov-
erned in the meantime by the Constitution, the existing statutes, the Federal Rules
of Criminal Prf)cedure, and the case law. Following the present title 18, however,
a few procedural problems received specific treatment.

B. Trial court procedures

1. Presentence report.—S. 1400 would encourage the routine use of presentence
reports by requiring a statement of reasons in an affirmative order to the contrary
if a sentencing decision were to t)e made in the absence of such an investigation.

Compare the proposed 1974 Amendments to Rule 32, Federal Rules of Criminal
Procedure.

2. Presentence comviUment for study.—Following present law and the Com-
mission's proposal, a convicted defendant may be ordered committed for a period
of study normallv not exceeding 90 da5^s, ]jrior to making the sentencing decision

(§2003(b). Compare 18 U.S.C. §§4208(b), and 5010(e).

8. Special procedures re mental illness.—At present, federal statutory law is

nonexistent with respect to insanity defense procedures, except in the District

of Columbia. The Commission's i)roposal is likewise silent, because of its sub-

stantive emphasis, although S. 1 contains a rather fragmentary section (§ 3-1 1C5)

.

Since there appeared to be a consensus that legislation is long overdue, S. 1400
provides for requiring pretrail notice of an insanity- defense, psychiatric examina-
tions and reports, and a specific verdict of "not guilty by reason of insanity." A
defendant thus acquitted would be subject to hospitalization if the court, after

further psychiatric examinations and hearing, determined that he was presently

dangerously mentally ill (§4221-2). These procedures would bring federal law
into the pattern of state laws. More innovative is the proposal of S. 1400 to permit
the trial court to commit convicted mentally ill persons to mental hospital treat-

ment, rather than to prison (§4224). This proposal was formulated as a more
straightforward replacement of one of the conventional functions of the insanity

defense, the channeling of defendants to facilities consistent with their needs.

Since the decision would be made by courts in the sentencing context rather than
by juries in the guilt determining context, it may be expected that such a pro-
vision would result in an increased number of diversions of persons from penal
institutions than does the separate insanity defense. Such hospitalizations would
be subject to reconsideration if later determined to be inappropriate, and the
defendant could be sentenced to prison or placed on probation for the remainder
of the authorized term.

4. Special findings and burdens of proof.—At present, a sentencing court may
enter a judgment within the normal statutory range without special findings or
burdens of proof. The Commission seeks to reduce the use of imprisonment and
the length of periods of imprisonment hy introducing such procedural devices.

The Commission's proposal requires that the court be "satisfied" that the criteria

for imprisonment have been established as a precondition to confinement (§ 3301).
Minimimi terms are authorized only upon a showing of "exceptional features of

the case," buttressed by a presentence report plus presentence commitment for

study together with a statement l)y the court of "its reasons in detail" (§ 3201 (3)).

For sentences within the upper portion of the ostensibly authorized range, highly
formalized investigations, disclosures, hearing, and findings, "including an identi-

fication of the information relied on in making such findings, and [the court's]

. . . reasons for the sentence" are required (§3202)). While recognizing that
special findings and btu'dens of persuasion would serve to deter hastily considered
sentences to imprisonment, given our limited empirical information and predictive
resources with respect to crticial determinations relating to sentencing and given
the additional litigation such requirements would inevitably generate, it was felt

that the Commission's procedures would have a crippling effect on sanctioning
efforts. S. 1400 does not contain them.

C. Appellate judicial review of sentences

With exceedingly rare exception, the federal appellate courts do not review
sentences within the range provided by Congress for the offense committed. The
Commission, however, proposed an amendment to 28 U.S.C. 1291 to include a
general power in the courts of appeals to "review, modify or set aside" sentences.
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S. 1 provides no review of sentencing in most cases, but it does authorize review
of upper-range terms imposable on those found to be "dangerous special ofifenders"

(3-11E3). S. 1400 does not provide for appellate review of sentences, though it

doas seek to facilitate review of sentences by the Parole Commission.
A listing of the arguments for and against judicial review of sentences may be

helpful.

1. The arguments for appellate review are the following:

(a) The sentencing decision is frequently the most important part of the
judicial task in criminal litigation. It is anomalous to review the les.s vital decisions

of the trial judge and pot the sentence.

(b) Judicial review will have the beneficial effect of lowering or .setting a.side

the unduly severe sentence.
(c) Appellate decisions and opinions in review of sentence will develop a body

of principles which will serve to rationalize the sentencing process and tend to

reduce sentencing disparities.

2. Arguments against appellate review are the following:

(a) Given the highly individual characteristics of offenses and offenders, the

vague and often conflicting goals of criminal sanctions, the subtle considerations

of the factual situation of the parties and the docket situation of the trial court,

and our poor abilities to predict the consequences of alternative sentencing possi-

bilities in criminal case, the sentencing decision is not subject to the sort of prin-

cipled support which is characteristic of appellate work. It is necessarily highly

subjective, and appellate review is likel.y merely to substitute the hunches of t!ie

appellate panels for those of the trial judges.

(b) Related to this is skepticism th;it such review will be an adequate r&sponse
to the sentencing disparity problem. In the federal system the various panel's of

the eleven courts of appeals are likely to produce disparate decisions in sentence
review.

(c) Appellate review of sentencing would further delay criminal litigation and
would impose excessive burdens on the district courts and, especiallj^, on the courts

of appeals. During 1960-1970, inclusive, appeals in the courts of appeals almost
tripled, and the backlog of pending cases almost quadrupled in s)Mte of an increase

of almost 43% in the number of judgeships. (Report of the Director of the Admin-
istrative Office of the United States Courts, 1970, at 96.) The Judicial Conference
of the United States reported:

In considering further H.R. 6188 [providing for appellate review of

sentences] the Conference agreed that, because of the heavy additional

burdens which would be placed on the already overtaxed courts of appeals,

it could not approve the principle of appellate review of sentences. The
Conference believes, however, that a study should be made to detemine
some type of review of sentencing and agreed that this was a procedural
matter which should be studied by the Advisory Committee on Criminal
Rules.

(Reports of the Proceedings of the Judicial Conference of the United States,

1970, at 57.)

The magnitude of the problem can be emphasized bj^ noting that the great

majority of criminal convictions are obtained b}^ pleas. During the fiscal year
ending June 30, 1972, for example, of 37,220 criminal-case defendants convicted
in the United States District Courts, 31,714 were adjudged guilty on the basis

of pleas of either guilty or nolo contendere. (Annual Rejiort of the Director of the
Administrative Office of the United States Courts, 1972, at A-54.) To feed a

significant percentage of these cases into the courts of appeals on sentence review
could swamp them.

(d) Appellate Judicial review can probably deal with only a i^art of the problem,
that of grossly excessive sentences. Sentences which are inadequate are unlikely

to be reached by appellate review. Given the deference which prosecutors normally
extend to the judges of the courts in which thej' do their daily labor, experially

when it comes to the question of sentencing, it is doubtful if government challenges

would he commonly made, even if authorized by Congress and validated in the

courts. On the other hand, convicted defendants would frequently feel they had
much to gain and nothing to lose by appealing; commonly the)"^ could also remain
free from confinement pending such review.

(e) Appellate review could exert an excessive downward pressure on sentences

which are not themselves upset on appeal. Sentences to imprisonment would
create a possibility of reversal to an unpredictable degree. Excessive leniency

would not.
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(f) Even assuming the appropriateness of its objectives, there may be more
effective alternatives which are available at lower costs, (i) In many districts,

sentencing councils composed of United States district court judges can supply a
group decision, reducing disparities both on the high and low ends of the spectrum.
They have been put into effect in several multi-judge federal districts. Panels of

varying size meet to discuss sentences in pending cases, although final responsi-

bility remains with a sentencing judge. The sentencing council becomes difficult

in smaU districts, however, even if special efforts are made to assemble groups of

federal judges on a frequent basis, (ii) Review may be provided without reliance

on appellate judicial review, except in those cases where minimum sentences are

imposed. The Parole Commission can provide adequate, expeditious review by
specialized personnel of prison sentences on a nation-wide basis. The Board of

Parole has recently developed detailed guideUnes for decision which it hopes to

apply on a nationwide basis. In addition, it has its own internal appeals procedures.
Insistence on appellate judicial review as well is to insist on trifle review. Review
of sentences bj' the Parole Commission can include an opportunity^ to observe
the defendant in person, to discuss his case with him on an intensive and informal
basis, and to consider information developed after sentence, including institutional

testing and evaluations, work history, educational and vocational training results,

institutional adjustment, and current post-release planning. None of these things

is available in the costly, artificial environment of the courts of appeals. To be
sure, eligibilitj^ for parole may be delayed by an unexpired minimum term, but
as mentioned previously, S. 1400 proposes to reduce the frequency and length
of such terms.

D. Parole board procedures

Presently the Parole Board operates with few statutory procedural rules,

although it has adopted extensive internal guidelines. Its hearings are generally

infonnal, non-adversarial, and numerous—over 17,000 decisions per year. While
there obviously are questions as to how parole hearings should be structured,

S. 1400 does not attempt to resolve them, other than to assure that hearings and
rehearings will be scheduled as promptly and as often as is practicable (§ 4202).

E. Judicial review of parole decisions

The Commission (§3406), S. 1 (§ 3-12F7), and S. 1400 (§4208) would pre-

clude judicial review of parole decisions. However, the Board of Parole by rule

has provided for internal review of parole denials.

XII. CONCLUSION

All of the substantive offenses in the proposed code are of little value unless
they are coupled with a sentencing system which is both realistic in terms of its

utilization of resources and forthright in the means it adopts for the protection

of societj'. S. 1400 seeks to systematize the sentencing structure in such a way
as to reconcile the needs of society with fundamental principles of fairness and
equality of treatment. It is our hope and our belief that the system proposed
serves to further that elusive goal of tailoring the punishment to the crime and
to the criminal while offering a maximum opportunity for the convicted offender

to regain his freedom through his own rehabilitation.

Senator Hruska. Mr. Henderson, do you have any questions?

Mr. Henderson. One question, Mr. Ciiairman.

Mr. Craig cited several cases which involved the military and the

use of force, and you cited the Bive.ns case, and you also gave examples
of FBI agents and narcotics agents who used this defense when it

involved force.

Woidd yt)i' oppose an amendment which would limit this public

duty defense lo those law-enforcement officials, those public officials,

who are engaged in acts which involve force and limit this defense

to those people?
Mr. Gainer. If I may, Mr. Henderson, I think that would codify

less than half the defense that exists today. This defense has come up
in the law enforcement situation more commonly than in other situa-

tions in the criminal law, but that is not the only sort of situation it

reaches. Try some of these examples. If there were not a general defense
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of public duty, a law enforcement officer arresting a citizen would ])e

guilt3' of assault ; an ambulance driver at an Arm\' hospital speeding-

through a red light to get a dying person to a hospital would be guilty
of a violation; an officeworker in a Government agency by simply
throwing out pieces of paper and thinning out his files would be guilt

\'

of an offense of destruction of Government property; a Forest Service
firefighter would commit arson in his attempting to end a forest fire

by creating a backfire; an employee of a Congressman who is au-
thorized to sign constitutent mail would, in exercising that authority,

be guilt}^ of forger}- or impersonation of a public official even though
he is authorized to act; a judge Avould be guilt}" of tampering with a

witness by forcing him to testify truthfully vmder the use of a contempt
power; a decoding expert would be guilty of disclosing a foreign code
by informing his superior of a code he had broken ; a marshal or a

sheriff repossessing property would be guilty of theft; an agent of the-

United States engaged in foreign espionage, using a passport in another
name, would be guilty of misuse of a passport. There are all kinds of
such situations.

There are two general approaches you can take to writing criminal
offenses. You can either take an approach that Prof. RoUin Perkins
once suggested and write in every criminal offense, "whoever does such
and such, absent excuse, justification, or other defense, is guilty of an
offense . . .", or you can have a generally applicable defense. The
Model Penal Code, the New York statute, and the statutes of several
other States, the Conmiission's final report, and S. 1 and S. 1400 use
a generally applicable defense and all use the broader approach as

more reflective of the actual law. All of them mcorporate a reasonable
belief standard, either in that same provision or by cross-reference

from a generally applicable mistake of law provision.

Such a defense just is not new to the law. It is the criminal law now,,
but it seldom arises in the criminal context because of the exercise

of prosecutorial discretion. It more frequently arises in the tort

context, Mr. Maroney noted, as in the Bioens case, and the Biuens
case explains that.

Let me point out one thing finall}', and let me say it frankly, the
attorneys in the Department of Justice are not generally interested
in expanding the law of defenses. We in the Department who were
engaged in the drafting of S. 1400 in fact were concerned about ob-
taining departmental acquiescence in lisiing any defences in the code
at all. We sought to be carefid, and we sought not to enlarge the scope
of the defenses currently in the law when wc drafted these provisions,

and I think that S. 1400 would not have the result of expanding tlu-m.

Finalh , we have to keep in mind that id! we are providing is the

skeleton of the law upon which the courts would have to add the flesh

b}' case-by-case interpretation, as they do tcday.
Mr. Henderson. It was stated by Mr. Petersen in his newspaper

article, that the public duty defense is an accurate statement of law.

So is it necessary to codify it?

Mr. Gainer. lor the sake of completeness, yes. As indicated in

Mr. Maroney's statement, if this is to be a true code, if people are to

know what the law is, at least the basic law should be included in the

code.

Mr. Henderson. But you w^ould oppose aij amendment to limit

this to the people who engage in the use of force?

i
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Mr. Gainer. I think it would be a less than satisfactory codifica-

tion technique.
Mr. Henderson. Thank 3 ou, Mr. Chairman.
Senator Hruska. Very well.

Thank you, Mr. Maroney, for your appearance here, and that of

your associates.

Mr. Maroney. Thank you, Mr. Chairman.
Senator Hruska. Our next witness is Laurence Silberman, Deputy

Attorney General.
There wdll be placed in the record at this point a letter dated

July 16 from Senator John L. McClellan, chairman of this subcom-
mittee, addressed to Mr. Silberman. In the letter there is reviewed
the series of hearings on the pending legislation, S. 1 and S. 1400.

The concluding paragraph of the letter was a request that \lr. Silber-

man appear here at the concluding session of these hearings to express
his views and the views of the Department on the significance of

this series of hearings and the measures that we are considering. In
his letter, Senator McClellan pointed out that this subcommittee
would have had 23 days of hearings, with the testimony covering some
eight printed volumes, and if we add to that the subcommittee's
hearings on the Brown Commission report, it would make a total of

37 da^'s of hearings, with some 15 volumes.
And I want to supplement and affirm the thoughts that Senator

McClellan indicated in his letter, Mr. Silberman, to the extent of

expressing om* appreciation for the high degree of cooperation and
close and persistent attempts that have been given b}' members of

your staff with our respective staffs from the Judiciar^^ Committee.
If we are successful in converting these bills into statute in due time,

it will be because of that verj' fine cooperation and that professional
dedication which has been exhibited.

[The information referred to follows:]
July 16, 1974.

Hon. Laurence H. Silberman,
Deputy Attorney General, Washington, D.C.

Dear Mr. Silberman: As you are aware, since the introduction of S. 1 and S.

1400, which would codify, revise and reform the Federal criminal laws, the Sub-
committee on Criminal Laws and Procedures has been engaged in holding hearings
and otherwise processing the bills. By the end of this month, the Subcommittee
will have held no fewer than twentj^-three daj's of hearings on these bills which,
together with their supporting data, will be contained in approximately eight
volumes. When considered together with the Subcommittee's work in connection
with the publication of the Final Report of the National Commission on Reform
of Federal Criminal Laws, which formed the basis for both of these biUs, the
Subcommittee's efforts on the Federal Criminal Code will encompass a total of
thirty-seven days of hearings consisting of some fifteen volumes.
By the end of July all witnesses who have expressed a desire to appear before

the Subcommittee with respect to these bills will have testified, as well as the
witnesses who were specificallj' invited by the Subcommittee because of their
expertise in the area. It is thei'efore my intention to conclude the hearings on these
measures at the end of the month in order that the work of the Subcommittee
may be concentrated on studying the hearings and preparing a committee print
bill and supporting report based upon the vast amount of testimony that wiU
have taken place.

In light of the interest and participation of the Department of Justice in the
processing of this legislation, I would like to request, on behalf of the Subcom-
mittee, that you appear at the concluding session of the hearings to express the
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views of the Department on the significance of these measures and the evidence
that has thus far been received. The hearing will be held on July 22, 1974, in Room
2228, Dirksen Office Building at 10:00 A.M.
With kindest regards, I am

Sincerely yours,
John L. McClellan.

STATEMENT OF HON. LAURENCE H. SILBERMAN, DEPUTY AT-

TORNEY GENERAL, DEPARTMENT OF JUSTICE; ACCOMPANIED
BY RONALD L. GAINER, CHIEF, LEGISLATIVE AND SPECIAL
PROJECTS SECTION OF THE CRIMINAL DIVISION, DEPARTMENT
OF JUSTICE

Senator Heuska. We now call on you for such remarks as you
would like to make.
Mr. SiLBERMAN. First, let me thank you very much, Mr. Chair-

man, for your remarks. I very much am of the view that the coopera-
tion exhibited in this matter between your committee and the Depart-
ment of Justice bodes well for continuing cooperation on various
matters of mutual interest and concern which are in the legislative

field.

It is a pleasure for me to appear before the subcommittee on behalf
of the Department of Justice and to have the last public word in the
hearings that have now consumed some 3}i years.

As you know, the history of the proposal now before the committee
began with the monumental work of the National Commission on
Reform of Federal Criminal Laws. The members of the Commission,
including yourself, Senators McClellan and Ervin of this committee,
and the members of the Commission's able staff, spent over 3 years
developing the Commission's final report, which has served as the
foundation for all later efforts. The final report, presented to the
President and the Congress in 1971, was the first systematic attempt
to codify the provisions of the Federal criminal law since the found-
ing of the Republic. The final report presented an invaluable work
basis for the staft" of this committee and the staft" of the Department of

Justice in their independent but cooperative efforts to promote
codification.

These efforts led, in January of 1973, to the introduction of S. 1

and, 2 months later, to the introduction of S. 1400. All through this

period, and up to the present day, the row of green-bound volum.es
representing the healings held b^^ the subcommittee has grown.
Each volume exhibits the intensive interest in the codification

effort of the committee members, the Department and broad segments
of the public. The list of those who have come before this subcom-
mittee is long. It includes judges and administrators; consumer
advocates and representatives of business groups; defense counsel
and ))rosecutors; bar presidents and hnv professors; doctors, lawyers
and Indian organizations. Each has supplied a unique perspective.
Each has contributed significantly either through positive suggestion
or through the searching criticism so necessary for the careful develop-
ment of such a major legislative undertaking.

I'his wide range of demonstrated interest and participation is

appropriate for the development and substance of the criminal law
are matters that directly or indirectly affect the lives of all citizens.
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The judgments that must be made are of fundamental importance, for

they determine what conduct deserves our society's harshest treat-

ment—the criminal sanction.

In the course of developing S. 1400, the Department has benefited

from the wide-ranging comments on the Final Report. Consideration

of these comments, the changes in the case law emerging from recent

judicial opinions, and the experienced judgment of the attorneys from
several agencies who worked on the project has made S. 1400 a bill

with many variations from the theme created b}- the National Com-
mission. S. 1400 is not, however, a partisan measure fraught with
political overtones. Not more than a dozen of the hundreds of issues

presented by the codification process even lend themselves to differ-

ences based upon traditional political considerations. S. 1400 is

designed to be a fair, rational, and workable code of Federal criminal

law. As a proposal for our Nation's first broad revision of the whole
body of Federal criminal law, it is designed to clarify, simplify and
thus improve the law.

I expect that controversies with regard to S. 1400 and S. 1 cannot
be avoided. The proposals before this subcommittee and the volumes
of testimony and comment lay out the competing considerations

rather clearly. The}^ provide a sound basis upon which Congress can
make hard choices.

The existence of controversy on particular issues should not be
allowed to overshadow the strong consensus on the need for codifica-

tion and the broad areas of substantive agreement which do exist.

For it is this basic consensus, achieved through the cooperation of all

parties concerned, that is the most significant aspect of the codifica-

tion proposals.

On this point, I would be remiss if I did not express the deep ap-

preciation of the Department for the courtesy which the subcommittee
and its staff has shown to the staff of the Department. You have
granted us lengthy periods of your valuable hearing time in order

that we might set forth our views and explain the proposals which we
have presented. You have questioned and probed, and have thus

provided an opportunit}^ to evaluate our proposals against the com-
ments of others. You have brought before you an enormous gallery

of expert witnesses who have served to place all the proposals in

perspective. This process cannot help but strengthen the &ial proposal

of this subcommittee.
The question of codification is now up to the Congress. The testi-

mony has ended, though, of course, the debate will contiuue. On
behalf of the Department of Justice, I would like to take this oppor-

tunity to extend to the committee a pledge of continued cooperation

in the work that lies ahead. The cooperation in the past between the

executive and legislative branches in this matter has been in the best

tradition of our political system. It serves as an example of how that

system should work and proof that it does. We look forward to con-

tinued cooperation ui seeking our common goal of a modern Federal

criminal code.

Thank you, Mr. Chairman.
Senator Hruska. Thank you, Mr. Silberman.
Speaking on behalf of those Senators on this committee particularly

who have lived with this entire episode since the enabling legislation

for the creation of the Brown Commission, this statement of yours,
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is especially appreciated. As we go to the final stages there are many
battles ahead of u? yet, but they will be on a good, fair, well-

documented and well-balanced record. But as we go into those later

stages, it will be helpful to realize that a^ou will still be there to give
us such assistance as we will need to resolve some of those controversies.

We have dealt with a great many tough decisions, and certainly
the Brown Commission report that came out in the last 3 years has
proven its worth. It also is very fine for the point that we now find

ourselves in.

Mr. Henderson, have 3^ou any questions?
Mr. Henderson. None.
Senator Hruska. I will not go into the matter at this time of indi-

vidual comments on the work of the staff. But I know, even in the
relatively short time you have been here, Mr. Silberman, you have
recognized that both in your shop and in our shop they have been
pretty fine professional people.

Have you any further comment to make?
Mr. Silberman. No, I do not, Mr. Chairman.
Senator Hruska. Well, thank you very much for coming.
The record of the hearing will remain open for 6 weeks for the

receipt of additional statements and material to be inserted in the
hearings.

The subcommittee will now stand in adjournment, subject to the
call of the Chair, and thank you again for coming.
Mr. Silberman. Thank you.
[Whereupon, at 10:35 a.m., the subcommittee was adjourned,

subject to the call of the Chair.]



APPENDIX
ZiONTZ, PiRTLE, MORISSET & ErNSTOFF,

Attorneys at Law,
Seattle, Wash., February 22, 1974.

Re: Establishment of Commission on Indian Jurisdiction; Reform of the Federal
Criminal Laws, S. 1 and S. 1400.

Hon. John L. McClellan,
Chairman, Subcommittee on Criminal Laws and Procedures, Senate Office Building,

Washington, D.C.

Dear Senator McClellan: We are general counsel for the Colville Con-
federated Tribes, the Lummi Indian Tribe, the Makah Indian Tribe and the

tSuquamish Indian Tribe in the state of Washington. In our capacity as general

counsel for Indian tribes, we have been involved during the last ten years in

numerous criminal lawsuits involving both Indians and non-Indians on reserva-

tions in the state of Washington. We have also assisted our clients' tribes in

developin'g new law and order codes comporting with the 1968 Indian Civil

Rights Act, and have assisted them Tn strengthening the law and order and
judicial system on their reservations.

We filed a statement on behalf of three Washington Tribes and testified to-

gether with Mel Tonasket, chairman of the Colville Confederated Tribes and
Joe Lawrence, chairman of the Makah Indian Tribe before your Subcommittee
in Washington, D.C. on June 12, 1973. At that time and in our research and legal

activities since that time, we have concluded that no proper revision of the federal

criminal code can be made without extensive field hearings concerning tribal,

state and federal criminal jurisdiction on Indian reservations.

Accordingly, we hereby request on behalf of the Colville Confederated Tribes,

the Lummi Indian Tribe, the Makah Indian Tribe and the Squamish Indian
Tribe that a Commission be established to hold field hearings on the issue of

criminal jurisdiction on Indian reservations at the earliest possible date. We
further request that this letter be made a part of the hearing before the Sub-
committee in S. 1 and S. 1400. We would be extremely happy to assist your
Subcommittee in this regard in any way possible.

Very truly yours,
Robert L. Pirtle.

Associated General Contractors of America,
Washington, D.C, August 30, 1974.

"Hon. John McClellan,
Chairman, Criminal Laws and Procedures Subcommittee, Committee on the Judiciary,

U.S. Senate, Washington, D.C.

Dear Mr. Chairman: You will recall that earlier this year Mr. Ben Hogan and
I discussed in your office the possibilities for S. 2881, Senator Fannin's bill which,

if enacted, would control violence on the job site. At that time the outlook for

S. 2881 was very gloomy.
Tour subcommittee "recently concluded hearings on the possible revision of

Title 18, United States Code. We feel that such a revision would be an ideal

• opportunity to achieve the purpose of S. 2881. Therefore, we will appreciate your
help in having the attached letter considered as a statement for the hearing record.

Sincerelj' yours,
Warren S. Richardson,

Director of Legislation.

Associated General Contractors of America,
Washington D.C, August 30, 1974-

Hon. John McClellan,
Criminal Laws and Procedures Subcommittee, Committee on the Judiciary, U.S.

Senate, Washington, D.C.

Dear Mr. Chairman: The Associated General Contractors of America is a
nationwide trade association representing 8500 general construction firms who

(8075)
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employ approximately five million workers. We would like to take this opportunity
to inform the Subcommittee on Criminal Laws and Procedures of our grave con-
cern over an industry problem: job-site violence.

In recent years the construction industry, accounting for over 10% of the Gross
National Product, has been repeatedly harassed by wanton job-site violence. We
have accounts of many cases of serious construction site violence which have
occurred, resulting in bodily injury and loss of millions of dollars in property.
The association commends the subcommittee for its efforts to reform the

substantive criminal laws of the United States (Title 18, U.S. Code). We urge the
inclusion of strong criminal sanctions against persons or groups of persons who
interfere with interstate commerce by organizing to commit violent, threatening,
or coercive actions, regardless of their motivation.

Such provisions, if enacted, would alleviate the situation caused by the Enmons
decision {U.S. v. Travis Paul Enmons, 410 U.S. 396, 1973) whereby the Supreme
Court held that the Hobbs Act was not applicable to employer-employee disputes.

Because local authorities are usually loathe to act, most of this violence goes
unpunished and unabated.
The Associated General Contractors urges that legislation be enacted to remedy

the problem once and for all.

Sincerely,
James M. Sprouse,

Executive Director.

American Bar Association,
Chicago, III, March 6, 19?4.

Hon. John L. McClellan,
Chairman, Senate Committee on the Judiciary, Subcommittee on Criminal Laws and

Procedures, New Senate Office Building, Washington, D.C.

Dear Senator McClellan: At the meeting of the House of Delegates of the
American Bar Association held February 4-5, 1974 the enclosed resolution was
adopted upon recommendation of the Section of Criminal Justice.

This resolution is being transmitted for your information and whatever action
you may deem appropriate. If hearings are scheduled ou the subject of this

resolution, we would appreciate your advising Donald E. Channell, Director of

the American Bar Association Washington Office, 1705 DeSales Street, N.W.,
Washington, D.C. 20036.

Please do not hesitate to let us know if you need any further information or

have any questions.
Sincerely yours,

Kenneth J. Burns, Jr.

Enclosure.

American Bar Association—Section op Criminal Justice

as approved by the aba house of delegates, FEBRUARY, 1974

Be It Resolved, That the American Bar Association opposes, in principle,

legislatively imposed mandatory minimum prison sentences not subject to pro-
bation or parole for criminal offenders, including those convicted of drug ofifen.ses;

be it further
Resolved, That the President of the Association or his designee be authorizcdjto

advocate this position in any appropriate forum.

Indianapolis Lawyers Commission,
Indianapolis, Ind., June 27, 1973.

Re proposed Federal criminal code.

Hon. John L. McClellan,
Chairman, Subcommittee on Criminal Laws and Procedures, Dirksen Senate 0,(lire

Building, Washington, D.C.

Dear Senator McClellan: Pursuant to the requests made in your letters

of January 19, 1973, and April 4, 1973, the Board of Directors of the Indianapolis
Lawyers Commission authorized me to prepare and submit—due to my unique
background in corrections—the enclosed statement for the record. Since S. 1 and
S. 1400 are massive in scope and length, my statement is necessarily limited to
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only a few sections of those proposals, i.e., some of the sections pertaining to
sentencing. The thrust of my statement is that, in the development of a federal
criminal code, Congress should make every practicable effort to take into account
the American Bar Association's Minimum Standards for Criminal Justice.

Sincerely,

Nile Stanton, Executive Director.
Enclosure.

A Statement Pertaining to the Development of a Comprehensive
Federal Criminal Code and the ABA Minimum Standards for Criminal
Justice

Whatever views one holds about the penal law, no one wiU
question its importance in society. This is the law on which men
place their ultimate reliance for protection against all the deepest
injuries that human conduct can inflict on individuals and institu-
tions. By the same token, penal law governs the strongest force that
we permit official agencies to bring to bear on individuals. Its promise
as an instrument of safety is matched only by its power to destroy.
If penal law is weak or ineffective, basic human interests are in
jeopardy. If it is harsh or arbitrary in its impact, it works a gross
injustice on those caught within its toils. The law that carries such
responsibilities should surely be as rational and just as law can be.
Nowhere in the entire legal field is more at stake for the community,
for the individual.^

In 1966, Congress created the National Commission on Reform of Federal
Criminal Laws ^ and gave it the duty to "make a fuU and complete review and
study of the statutory and case law of the United States which constitutes the
federal system of criminal justice" and to "make recommendations for revision
and recodification of the criminal laws. * * *" On January 7, 1971, former
Governor Edmund G. Brown of California, who served as the Commission's
Chairman, transmitted the group's Final Report ^ to the President and Congress.
The Report in turn precipitated the development of two massive proposals to
codify the federal criminal law: The first proposal, S. 1,* was introduced by
Senator McClellan on Januarv 4, 1973. The second bill, S. 1400,* was introduced
by Senator Hruska on March 27, 1973. The bills give Title 18 of the United
States Code a complete overhauhng.^
The United States has never had a true federal criminal "code," ^ although

codifications have more utility than do mere "compilations" or "consolidations." '

The Crime Act of 1790 » was our first set of statutory i" criminal laws, and subse-

1 Wechsler, The Challenge of a Model Penal Code, 65 Harv. L. Rev. 1097, 1098 (1952).
2 Act of Nov. 8, 1966, 80 Stat. 1516.

' Final Report of the National Commission on Reform of Federal Criminal Laws (1971) (here-
inafter cited as Brown Report]. The hneage of, and much of the impetus toward, the Brown Report can
be traced back to 1952, the year the American Law Institute began work on the Model Penal Code. -See
Hearings before the Subcomm. on Criminal Lawn and Procedures of the Senate Comm. on the Judiciary, 92d
Cong., 1st Sess., pt. 2, at 552 (1971).

' 93d Cong., 1st Sess. (1973). See 119 Cong. Rec. S 558 (daily ed. Jan. 12, 1973), where Senator McClellan
succinctly analyzed some of the major provisions of the SS'^ paee bill.

5 93d Cong. 1st Ses-;. miZ^. Sfe 110 Cong. Rec. S5777 (daily ed. Mar. 27, 1973), where Senator Hruska
detailed the background to the bill and discussed, briefly, some of its highlights. The Attorney General's
commentary on S. 1400, reprinted in id. at S5782, elucidates the Administration's rationale for all major
provisos.

• See generally Brown & Schwartz, New Federal Code is Submitted, 56 A.B.A.J. 844 (1970). where it is noted
that the Brown Commission confined itself to reforming the substantive provisions of Title 18 rather than
to covering the entire United States penal law.

' 119 CONG. REC. S 558 (daily ed. Jan 12, 1973) (remarks of Senator McClellan); see Hearings, supra note 3,
pt. 1. at 11 (memorandum from Mr. Malcolm Hawk to Senator Roman Hruska).

' See McClellan, Codification, RefoTHf, and Revision; The Challenge of a Modern Federal Criminal Code, 1971
DfKE L. J. 663. See also Brown & Schwartz, supra note 6, at 845; Hearings, supra note 3, pt. 1, at 16-18 (testi-
mony of Attorney General Mitchell).

» Act of April 30, 1790, 1 Stat. 112.
'• In 1812, the United States Supreme Court declared that there were no federal common law crimes.

United States v. Hudson, 11 U.S. (7 Cranch) 32 (1812). Writing for the Court, Justice Johnson maintained
that, "The legislative authority of the Union must first make an act a crime, affix a punishment to it, and
declare the court that shall have jurisdiction of the ofiense." Id. at 34. Accord, United States v. Coolidge, 14
U.S. (1 Wheat.) 415 (1816); United States v. Bevans, 16 U.S. (3 Wheat.) 336 (1818); United States v. WiUberger,
18 U.S. (5 Wheat.) 76 (1820).
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qucnt additions and revisions to the criminal law were made in such a way that

Title 18 has become "a haphazard hodgepodge of conflicting, contradictory, and
imprecise laws piled in stopgap fashion one upon another with little relevance to

each other or to the state of the criminal law as a whole." " S. 1 and S. 1400, the

first comprehensive efforts to reform the federal criminal law since 1948,^2 repre-

sent monumental efforts to bring Title 18 into the twentieth century. The limited

purpose of this statement, however, is to analyze and compare only a few of the

significant changes for which these bills provide—the ])roposals pertaining to

sentencing and C(MTections. These proposals will be analj^zed with particular

reference to the American Bar Association's Minimum Standards for Criminal

Justice'* and the 1973 Working Papers of the Naticmal Advisory Conunissioii on
Criminal Justice Standards and Goals. '<

mission
concluded that there is no appi

sentencing categories, several of which provide widely disparate sentences f'^r

very similar crimes. Accordingly, it was recommended that, for purposes of

sentencing, six categories for all federal offenses be established. i** The recommenda-
tion conforms to ABA Standards i' and has been incorporated into S. 1 and S.

1400.18

In spite of the fact that S. 1 and S. 1400 would drastically cut the categories of

sentences, in the same breath both proposals call for terms of imprisonment far

in excess of terms which have received the imprimatur (jf ABA Standards and
the Peterson Commission recommendations. Moreover, S. 1400 would .saiictiup.

terms which would even exceed the relatively harsh proposals of the Brown
Commission, whereas the terms of imprisonment contemplated by S. 1 are at

least in conformity with the provisos of that commission.

S. 1, at § 1-4B1, provides, in part:

(a) Authorized Upper-Range Terms for Felonies.—The authorized upper:-

range terms of imprisonment for felonies are:

"(1) For a Class A felony, a term of years not to exceed 30 years;

"(2) For a Class B felony, a term of years not to exceed 20 years;

"(3) For a Class C felony, a term of years not to exceed 10 years; or

"(4) For a Class D felony, a term of years not to exceed 6 years.

"(b) Authorized Lower-Range Terms for Felonies.—The authorized

lower-range terms of imprisonment for felonies are:

"(1) For a Class A felony, a term of years not to exceed 20 years;

"(2) For a Class B felony, a term of years not to exceed 10 years;

"(3) For a Class C felony, a term of j'-ears not to exceed 5 years; or

"(4) For a Class D felony, a term of years not to exceed 3 years.

"(c) Other Authorized Terms.—The authorized terms of imprisonment for

other offenses are:
"(1) For a Class E felonj% a term not to exceed 1 year;

"(2) For a misdemeanor, a term not to exceed 6 months; or

"(3) For a violation, a term not to exceed 30 days.

In contrast, § 3201 of S. 1400 contains, in part, the following:

(a) In General.—A person who has been found guilty of an offense may be

sentenced to a term of imprisonment.

'1 Hearings, supra note 3, pt. 1. at 102 (testimony of Representative Poff). For example, the scope of federal

jurisdiction is unclear; the system of fmes is in hopeless disarray; definitions of crimes are ire(|iient.ly incon-

sistent; similar offenses are widely scattered in Title 18; length of prison sentences are too infrequently rel.it.ed

to the severity of the offenses; and antiriuated offenses (such as detaining a United States carrier piueori) aii*

retained while loopholes fornewer crimes still exLst.
„ ,„ ,^ . ,, ^ ^.^

'2 See McClellan, supra note 8, at 677, 683 {succinctly discussing the so-called Penal Code of l'.t09 anxl tna

194,8 revisions)

.

.„.. .... „ j ^ ,,, ,, .•
" Unless otherwise indicated, all citations to the ABA s Minimum Standards of C nriunal Justice wiu be to

Standards Relating to Sentencing Alternatives and Procedures, hereinafter cited as .VRA Sentencing

Standivrds. For convenience, references to S. 1 and S. 1400 will be by section number only. Reference's to

S. 1 begin with a single digit and include a letter, for example "§ 1-lBo." References to S. 1400 have four

digits, for example "§ 2301." References to sections developed by the Brown Comuiission will be prefaced

with the letters " BC," for example BC § 3202.

"< Hereinafter cited as Peterson Commission Working Papers.
IS Brown kkport 272.
i« «ce BC § 3002.

^ . . , ^ , . .

'7 ABA Sentencing Standard 2.1 (a'): All crimes should be classified for the puriwso of seutcncing Into

categories which reflect substantial dilTercnces in gravity. The categories should be very few in nuoibiir.

Eacii should specify the sentencing alternatives available for ofTeases which fall within it. The penal codes of

each jurisdiciion should be revised where necessary to accomplish this result.

19 See § 1-lBl of S. 1 and § 2301 of S. 1400.
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"(b) Authorized Terms.—The authorized maximum terms of imprisonment-
are, in addition to the automatic contingent term specified in section 2302:

"(1) In the case of a Class A felony, life imprisonment or any term of
years

;

"(2) In the case of a Class B felony, not more than thirty years;
"(3) In the case of a Class C felony, not more than fifteen years;
"(4) In the case of a Class D felony, not more than seven years;
"(5) In the case of a Class E felony, not more than three years;
"(6) In the case of a Class A misdemeanor, not more than one year;
"(7) In the case of a Class B misdemeanor, not more than six months;
"(8) In the case of a Class C misdemeanor, not more than thirty days; or
"(9) In the case of an infraction, not more than five days.

The "upper-range terms" of § 1-4B1 are not to be imposed unless the convicted
person is. a "dangerous special offender" as determined pursuant to § 1-4B2. ^^

However, § 2301 of S. 1400 contains no limitations, or additional penalties vis-a-vis
"dangerous" persons. Hence, S. 1400 would sanction much longer terms of im-
prisonment for eveiy class of offense than would S. 1. Additionally, it should be
noted that S. 1400, while stipulating that mandatory minimum terms are not
allowed unless set by affirmative action of the court, sets forth no guidelines which
must be taken into account in imposing mandatory minimum terms. -" On the
other hand, S. 1 allows the imposition of mandatory minimum terms by affirma-
tive court action only if the court takes into consideration features "such as those
which warrant imposition of a term [in the upper-range under § l-4Bl(a)]." ^i

As suggested above, the long prison terms provided by S. 1 and particularly
those provided by S. 1400 are directly in confhct with ABA Standards and recom-
mendations of the Peterson Commission, though S. 1 largely conforms to the
Brown Commission's suggested terms. Specifically, the ABA Standards state that
the maximum prison term normally authorized should be five years, only rarely ten
years, and twenty-five years or longer only under very exceptional circumstances.^^
In comments to the ABA Standards it is reasoned that sentences in excess of five

years are impractical, under most circumstances, (a) since well over 90% of
prisoners are released from custody in less than five years (most being released
in less than tivo years), and (b) since studies, such as the post-GzV/eon v. Wain-
wright ^s one, indicate that, in general, prisoners released early do not recidivate

" This section, which is similar to BC § 3202, provides in pertinent part that an offender is "dangerous"
if a "period of confinement longer than that otherwise provided is required for the protection of the public'

'

and that he is a "special offender" if, § 1^B2 (,b)(2):

"(i) he has previously been convicted of two or more felonies committed on occasions different from one
another and from the current felony, and for one or more of such convictions he has been imprisoned prior
to the commission of the current felony. An invalid conviction or one for which lie has been pardoned shall
be disregarded;

"(ii) he committed the current felony as part of a pattern of criminal conduct which constituted a sub-
stantial source of his income, or in which he manifested special skill or expertise. Special skill or expertise
in criminal conduct includes unusual knowledge, judgment or abiUty, including manual dexterity, facili-

tating the initiation, organizing, planning, financing, direction, management, supervision, execution, or
concealment of criminal conduct, the enlistment of accomplices in such conduct, the escape from detection
or apprehension of such conduct, or the disposition of the fruits or proceeds of such conduct;

"(iii) his mental condition is abnormal, and makes him a serious danger to the safety of others, and he
committed the current felony as an instance of aggressive conduct with heedless indiflerence to the con-
sequences of such conduct;

"(i v) he used a firearm or destructive device in the commission of the felony or flight from it; or
"(v) the current felony was, or he committed the current felony in furtherance of, a conspiracy with three

or more other coconspirators to engage in a pattern of criminal conconduct and he did, or agreed or promised
that he would, initiate, organize, plan, finance, direct, manage, or supervise all or part of such conspiracy
or conduct, or give or receive a brilie or use force as all or part of such conduct.
For purposes of subparagraph (ii) and subparagraph (v), criminal conduct forms a pattern if it embraces

criminal acts that have the same or similar purposes, results, accomplices, victims or methods of commission,
or otherwise are interrelated by distinguishing characteristics and are not isolated events.

"(c) Evidence.—In support of findings under subsection (b)(2)(ii), it may be shown that the offender
has had in his own name or under his control income or property not explained as derived from a source-
other than criminal conduct."

20 See §2301 (c).
»i § l-4Bl(c),. See note 19 supra.
«2 ABA Sentencing Standard 2.1(d).
2' 372 U.S. 335 (1963).
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any more frequently than those kept to mandatory release dates.^* On similar
rationale,^* the Peterson Commission stated, "[T]he maximum sentence for any
offender not specifically found to represent a substantial danger to others should
not exceed 5 years for felonies other than murder." ^e

S. 1 and S. 1400, in requiring affirmative action for the imposition of minimum
mandatory terms, are in this respect both improvements on existing law. At
present, federal law makes a minimum term mandatory and automatic absent
court action to negate it. S. 1 provides that the mandatory minimum term can
set if the court makes a finding that this is necessary for specilic reasons, but S.

1400 contains no such requirement—as indicated earlier. In this respect, S. 1400
flies in the face of the ABA Standards and the recommendations of the Brown
Commission and the Peterson Commission.
The ABA Committee on Standards for Sentencing Alternatives and Procedures

could not agree that judicially imposed minima should be sanctioned, although
the Committee did agree that required minimal terms should not be set bj'

legislatures—a view also shared by the two commissions. In its Comments, the
ABA Committee indicated that a minority opposed any minimum terms. However,
the majority opined that judicially imposed minima should be allowed because,
"irrational as it is," the climate of public opinion demands it; and sentencing
courts are in the best position to ascertain when such sentences should be im-
posed. The ABA Standards further indicate that the minimal terms should be
imposed only if the dangerousness of the offender to the community, in the
court's judgment, requires such a sentence.^^

S. 1 and S. 1400 dificr, with respect to sentencing and correction provisions,
jn n^any ways in addition to the variances regarding the length of prison terms.

'* See generally Comment to ABA Sentencing Standard 2.1(f). See also Peterson Commission Working
Papers at C-104, where the following information is collected:

Median number of months served prior to 1st release

All State Massachu- New
prisoners setts California York Ohio Maine

(1964) (1966) (1971) (1970) (1971) (1970)

Crimes against property:
Burglary... 20.1 13.5

Forgery 17.1 14.5
Autotheft 17.9 14.5
Other larceny 16.5 14.5

Crimes against the person:
Homicide 48.5 65.0

Robbery (armed) 36.1 20.0
Unarmed robbery _ .-. 15.0
Assault w/deadly weap-
on -

Other 17.0

* 1st degree burglary,
t -d degree burglary.

I Murder.
**2d degree murder—102.0, 3d degree murder—144.0, 1st degree manslaughter—€4.5, 2d degree

manslaughter—49.0.

# Homicide.
2« The Commission's Operational Task Force for Corrections remarked, "Lowering the authorized maxi-

mum term will not unduly restrict the court's discretion as it affects the length of time actvaUy tened in
prisons. It will, however, reduce the excessively long sentences served by some offenders for whom such
sentences are inappropriate. It will also diminish disparate treatment of similarly situated offenders." Id.

at C-105.
2« Id. at C-102.
2' Comment to ABA Sentencing Standard 3.2(c). Accord, Brown report 285-86 and Peterson Commission

Working Papers at C-107 & C-110, which sanction mandatory minimum terms only after special findings of
dangerousness.

•45.0

t27.0
23.0
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S. 1, at § 3-1 1E3, allows for appellate review of sentences; but S. 1400 contains

no such proviso. Here, S. 1400 is like current federal law: Presently, all aspects

of a criminal case except the sentence are subject to appellate review. However,
S. 1400, in adhering to current law, has failed to conform to the unanimous views
expressed in the ABA Standards ^s and the recommendations of the Brown
Commission ^s and the Peterson Commission. 3"

Attention should also be drawn to § 1-4A2 of S. 1. It states:

If the conviction of an offender of one or more but not aU of the offenses for
which a sentence is imposed is set aside on appeal or collateral attack, the case
shall be remanded to the court which imposed sentence for resentencing. Such
court may impose any sentence which it might originally have imposed under
section 1-4A1 (Authorized Sentences) for the offense as to which the offender's

conviction has not been set aside on appeal or collateral attack.

The effect of § 1-4A2 is to permit the possible imposition of a longer prison term
upon resentencing. S. 1400 does not contain any similar proviso and, presump-
tively, would allow the same effect through North Carolina v. Pearce.^^ There the
United States Supreme Court permitted the imposition of a higher sentence upon
reconviction subsequent to the reversal of an original conviction.

The Brown Commission took the odd middle-ground of Pearce, adopting a
position which allowed neither absolute court discretion to resentence to a higher
term nor an absolute bar to such sentences. BC § 3005 states;

(1) Increased Sentences. Where a conviction has been set aside on direct review
or collateral attack, the court shall not impose a new sentence for the same offense

or for a different offense based on the same conduct, which is more severe than
the prior sentence less the portion of the prior sentence previously satisfied,

unless the court concludes that a more severe sentence is warranted by conduct
of the defendant occurring subsequent to the prior sentence.

(2) Reasons. The court shaU set forth in detail the reasons for its action whenever
a more severe sentence is imposed on resentencing.

Notice that the Brown Commission would (a) allow a higher sentence only on
the basis of conduct subsequent to the original conviction and (b) require the court
to set forth reasons for the imposition of a more severe sentence. However, a
substantial minority of the Brown Commissions^ preferred the ABA position set

forth below.
ABA Sentencing Standard 3.8 states: Where a conviction or sentence has been

set aside on direct or collateral attack, the legislature should prohibit a new
sentence for the same offense or a different offense based on the same conduct
which is more severe than the prior sentence less time already served.
The Comments of the ABA Committee on Sentencing Standards and Pro-

cedures reveal that Standard 3.8 was adopted because the only class of persons
who are vulnerable to increased sentences are those who have exercised their

right to challenge their convictions. The ABA Committee opined that there was
no basis for believing that this group of offenders deserved increased sentences

M See generally ABA Standards Relating to Appellate Review of Sentences.
Standard 1.2 provides—The general objectives of sentence review are:

(i) to correct the sentence which is excessive in length, having regard to the nature of the offense, the charac-
ter of the offender, and the protection of the public interest;

(ii) to facilitate the rehabilitation of the offender by affording him an opportunity to assert grievances he
may have regarding his sentence;

(iii) to promote respect for law by correcting abuses of the sentencing power and by increasing the fairness

of the sentencing process; and
(iv) to promote the development and application of criteria for sentencing which are both rational and just.

Standard 2.1 provides—In general, each court which is empowered to review the conviction should also be
empowered to review the disposition following conviction. It may be advisable to depart from this principle

in some contexts, as, for example, where intermediate appellate court are available to review sentences and
it is deemed unwise to involve the highest corut in such matters. In any event, specialized courts should not
be created to review the sentence only.

29 See BROWN REPORT 317. The Brown Commission proposed that 28 U.S.C. §1291 (loyo be reviesd by
adding the following language to the end of the section: "Such review shall in criminal cases include the
power to review the sentence and to modify or set it aside for further proceedings."

30 The Peterson Commission's Standard 5.11 on "Sentencing Equality" states, in pertient part:

Procedures for implementing the review of sentences on appeal should contain the following precepts:

1. Appeal of a sentence should be a matter of right.

2. Appeal of a sentence of longer than 5 years under an extended-term provision should be automatic.
3. A statement of issues for which review is available should be made public. The issuas should include:

(a) Whether the sentence imposed is consistent with statutory criteria.

(b) Whether the sentence is unjustifiably disparate in comparison with cases of similar nature.

(c) Whether the sentence is excessive or inappropriate.
(d) Whether the manner in which the sentence is imposed is consistent with statutory and constitutional

requirements.
See also Sobelofl, The Sentence of the Court: Should there be Appellate Review?, 41 A.B.A.J. 13 (1955).

"395 U.S. 711 (1969).
'2 See BROWN REPORT 275.

46-437—75 27
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any more than some other group, and the Committee further suggested that the
possibihty of a higher sentence was an impermissible price-tag attached to a
constitutional right. Moreover, it was emphasized that "greater punishment
should not be inflicted because [one] has asserted his right to appeal." Accordingly,
the ABA Standards would strictly forbid more severe terms upon resentencing. ^3

This brief comment has Illustrated only a few of the provisos of S. 1 and S. 1400
which should be re-evaluated and, perhaps, altered. Both proposed codifications
of the federal criminal law contain sections which would greatly improve existing
law; however, it is respectfully submitted that there should be a stronger effort

to bring the measvu-es, particularly S. 1400, more nearly into conformity with the
carefully developed ABA Minimum Standards for Criminal Justice.

[JudicaturejVolume 57, Number S/October 1973]

The Anarchy op Sentencing in the Federal Courts

(William James Zumwalt)

Sentencing disparity is an increasingly frequent target of critics of American
criminal justice. Implicit in most of these criticisms is the assumption that dis-

parity is so prevalent that it needs little or no documentation.
To one already disposed to accept disparity as a reality, proof may be a for-

mality, but to the skeptic, disparity may be little more than an oft-used word
in the vocabulary of a frustrated defense attorney or an embittered recidivist.

It is this writer's intention to preface this article with sufficient documentation
to get the skeptic past this initial premise and into the substance of the sentence
disparity issue.'

In this endeavor, I may not fully succeed. Statistical analysis of this kind is

, difficult, and sentencing disparities which seem to be unjust may often be ex-
plained through variables of unascertainable validity. For instance, when statistics

list average sentences for all crimes, there is a strong possibility that any disparity
•is' caused by the differing nature of the offenses. Even averages from the same
category of offenses can suffer from this factor. Identical offense averages can be
f.urljher misleading by the presence of recidivists. Samples may be too small, in

which case the differences may be extreme and isolated. Or thej'' may be too
large, causing the gross disparity to be consumed by the average and concealing
situations in which the judges are only periodically unfair.

. The problem is compounded by the announced Supreme Court policy of, if not
disparate, at least different sentence lengths. By implicit Supreme Court defini-

,tion, disparity exists only when there is a difference which is unrelated to the
consideration of appropriate aggravating and mitigating circumstances.

. ^furthermore, several intangible factors argue for the existence of disparity,
and these cannot be assigned statistical value. These include the fact that prisoners
firmly believe there is disparity and legal writers are so convinced of its existence
as to consider careful documentation unnecessary. Federal judges have been
concerned enough about disparity to conduct numerous sentencing institutes in
recent years. Finally, the element of human nature involved in sentencing argues
for disparity. It is absurd to assume that closely-held values can be totally ex-
pelled from the mind of the sentencing judge.

FIFTH AMENDMENT

The constitutional touchstone of the disparity issue is the due process clause
of the Fifth Amendment. Instances in which the courts have been willing to
intervene in lower court sentencing have been based on the Fifth Amendment,
and reformers in this area repeatedly call for an expanded definition of due process.
Most people consider the most crucial stage of a criminal proceeding to be the

determination of guilt or innocence. Accordingly, a multiple of constitutional and
statutory mandates permeate the trial and pre-trial stages. Yet, guilt as to the
crime charged is among the most predictable of the issues in a criminal prosecu-
tion. Only to those few defendants who plead "not guilty" and proceed to trial is

the determination of guilt or innocence of prime importance. The real concern
of the defendant is usually not "if," but "how much." The issue as perceived by
this writer is the extent to which "how much" comports with due process.

'3 Ser Comments to A.BA Sentencing Standard 3.8; see also Van Alstyne, In Qideon's Wake; Harsher Pen-
allirx and the "Successful" Criminal Appellant, 74 YALE L.J. 606 (1965).

' A note on the limited scope of this article: The precise issue herein is disparity in federal sentencing.
Any state disparities are an issue wholly beyond this author's intention.
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1968 STATISTICS

The most recent and comprehensive study of federal sentencing practices was
conducted in 1968 by the Federal Bureau of Prisons. Using broad crime or offense

categories, the study breaks down sentencing patterns by circuit.

The First Circuit encompasses five jurisdictions. In three of them the average
sentence length for all crimes ranges from 34 to 39 months. The fourth jurisdiction,

Rhode Island, averaged 49 months, while the fifth, Puerto Rico, with the second
largest statistical sampling, showed an average of nearly 70 months.^

In the Second Circuit, forgery is a common crime in both the Eastern and the
Southern Districts of New York, yet the Southern District levies a 20-raonth-
longer average sentence than does its counterpart.^

Fourth Circuit samples indicate wide forgery disparities (30 full months)
between Eastern Virginia and Eastern North Carolina. Courts in Eastern Virginia

are consistently more severe than any other Fourth Circuit court averaging, offense

by offense, a full year above the standard circuit sentence.*
In the Seventh Circuit a difference of two years in average sentence length

accompanies conviction for auto theft in Eastern Illinois and Eastern Wisconsin.*
Finally, Tenth Circuit figures show that the average sentence for all offenses in

Northern Oklahoma is 44 months longer than in neighboring Eastern Oklahoma.*
These statistics do not conclusively establish the existence of an unjustified

disparity; it is entirely possible that such a fact is beyond definitive proof. It is

impossible to ascertain the precise operative in the sentencing judge's rendered
decision.

However, these statistics do clearly show that, in some instances, great differ-

ences appear. Furthermore, when a pattern develops indicating that one jurisdic-

tion gives consistently harsher sentences than another, it becomes increasingly
difficult to dismiss such variation on the basis of probable aggravating or mitigating
circumstances.

The average sentence in Northern Oklahoma is 44- months longer than in Eastern
Oklahoma

Internal circuit disparities are only one means of measuring the problem.
Intracircuit differences are likely to be even more pronounced owing to the varying
attitudes which inevitably follow from variations in geographic location.

INTER-CIRCUIT DISPARITY

For example, the Ninth Circuit, which deals with the most immigration viola-

tions, imposes the lowest average sentence of any of the circuits on this class of

offenders. The highest average sentence is given by the Third Circuit which
seldojTi deals with such offenders.^ In terms of the aggravating and mitigating
circumstances consideration, such a result makes little sense. Logical application
of the principle would indicate that, if there were a difference, the lengthier

sentence would be imposed in the jurisdiction most likely to be confronted with
large numbers of recidivists.

A non-violent crime such as immigration violation, an everyday occurrence
in a jurisdiction on the Mexican border, will be viewed less harshly than in a
jurisdiction with relatively few offenses of this nature. This is not surprising,

but neither is it fair. The sentencing judge in a circuit where such crimes seldom
arise has no standard upon which to base his decision except the maximum
sentence allowed by law, while judges who sentence such violators daily become
more sensitive to the appropriate punishment for a particular situation.

I recently examined nearly 500 Ninth Circuit docket sheets in an attempt to

discover additional sentencing trends. It is difficult to attach a great deal of

weight to such a sample when so many variables can invalidate the results.

Nevertheless, taken in a general sense, they are of some utility.

Study of 73 alien violation convictions in which sentences were passed by the
same judge showed the average sentence to be less than six months. Nationwide,
the average sentence is ten and a half months, and in the Third Circuit, it is

nearly eighteen months.*

2 U.S. Bureau of Prisons, Statistical Table Number 7 (1068).
i Id.
* Id.
s Id. Actual figures show the average Eastern Illinois sentence to be 47.0 months compared to 23.1 months

in Eastern Wisconsin.

»Id.
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Out of the 160 lesser drug violation convictions considered, the Ninth Circuit
suspended sentence in exactly half of the cases. The average overall sentence was
8.5 months compared to the national average of 51.4 months.'

APPELLATE REMEDIES

Since the appellate procedure exists for the purpose of righting wrongs, it

would seem that, to the extent that a particular sentence is wrong or unjust, it

might be corrected through the appellate courts. A casual reading of 28 U.S.C
§ 2106 '" would substantiate this view. Oddly enough, the appellate courts have
not chosen to exercise their overseeing powers to regulate sentencing. On the
contrarj^, the United States Supreme Court has held that sentence review based
upon the bare assertion that the sentence was too harsh is inappropriate grounds
for appellate review." This is in spite of the fact that, in the past century, cverj'

other major nation in the world has adopted sentence review by a higher court
as a safeguard against disparity.'^

NON-REVIEWABILITY

The rationale for the non-reviewability rule is not altogether clear. Any idea
that the rule was grounded in the high court's faith in the sentencing ability of

the lower courts was dispelled by Blockbtcrger v. U.S. in which the court admitted
that a lower court's interpretation of the sentencing clause of the Narcotic Act
permitted unusually harsh results. '^ Nonetheless, the court declined to enter the
fray, stating that sentencing is a legislative function, and its application is within
the sound discretion of the trial court.

It may be that an unjustified disparity created by a sentencing error which is

still within the legally prescribed maximum is considered innocuous. However,
this writer has not found a case in which this rationale is articulated. Of course,

any sentence which exceeds the legally prescribed limit is an error of law, and
therefore reviewable.

In essence, the non-reviewability rule has found a place in American jurispru-

dence for practical reasons. First, consideration of aggravating and mitigating
circumstances is difficult in retrospect. How is a reviewing judge to know what
factors led to the sentencing judge's decision?

Second, there is a fear that the already overburdened appellate court would be
barraged with frivolous appeals. This fear persists although sueh has not been the
experience of foreign jurisdictions which have adopted sentence review."

Third, there is the historical reluctance of the courts to engage in "judicial

legislation." Although the plain language of 28 USC § 2106 can be used to argue
that no additional legislation is needed, decisional law is contrary, and the in-

tended scope of that legislation can thus be said to have been settled.

The unfortunate result is rigid, although not total, adherence of the trial

court's sentence. However, the law has shown a cautious willingness to review
sentences in two narrowly construed circumstances: (1) when the judge used
external information to aid in sentencing and said information contained factual

error; (2) when "exceptional circumstances" exist.

FACTUAL ERROR

Federal judges base their sentencing decisions on what they observe at trial,

supplemented by a statutorily mandated presontencing report prepared by the;

probation department. '^ The presentence report is not limited to information
admitted at trial, nor do any evidentiary rules such as hearsay prohibitions restrict

its contents. Consequently, unsworn statements from independent sources art;

appropriately included in the report. This is said to be the case since not ever}'

aggravating and mitigating circumstance is admi-ssible in a court of law.

»ld.
1" 28 U.S.C. § 2100 (1064). "The Supreme Court or any other court of appdlcle jurisdiction may affirm,

modify, vacate, set aside, or reverse any judgment, decree, or order of a court hiwfully brought before it

for review, and may remand the case and direct the entry of such appropriate judgment, decree, or order,

or require such further proceeding to lie had as may be just under the circumstances."
" Townscnd v. Hurl^e, 334 U.S. 736, 741; 68 S.(H. 1252, 1255 (1948).
12 Appellate Review of Leqal But K.rcrssine Sentences; A Comparative Study, 21 Vand. L. Rev 411 (1968).
13 Biockburger v. U.S., 284 U.S. 299 (1931).
n Confer, note 12.

'5 Federal Rules of Criminal Procedure 32(c). "The probation service of the court shall make a presentence
investigation and report to the court before the imposition of sentence or the granting of probation unless

the court otiicrwise directs. Tlic report shall not be submit toil to the court or its contents disclosed to anyone
unless the defendant has pleaded guilty or has been found guilty."
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Recognizing the increased potential for misinformation created by lowering
standards of admissibility, the rule has developed that factual error contained in

the presentence report may be grounds for resentencing. This exception is required
by due process, and thus not tantamount to "judicial legislation." However, there
are several reasons why the factual error exception is of little use in efforts to
reduce disparity.

First, the test does not strike at the heart of the disparity problem. The primary
evil reflected in disparate sentences is unfair application of essentially accurate
facts which results in a sentence which is unsuited to the crime or the criminal.
Thus, the narrow scope of this exception misses the essence of the disparity issue
because it deals only with the ancillary problems of clerical error and deliberately
falsified statements.

Second, the factual error exception is inadequate to remedy even the limited
errors to which it claims to address itself. A recent Supreme Court decision holds
that the accused must first prove that the report contained "misinformation of a
constitutional magnitude" and must further demonstrate actual reliance by the
sentencing judge on the erroneous information. ^^ The defendant's burden ip

apparently one of proof rather than mere production.
But the greatest single hindrance to the defendant's effective use of the factual

error exception is that he may never learn of the error. Federal Rule 32 does not
specify whether disclosure of the presentence report to the defendant is required.
The Supreme Court has never decided the issue, and both state and federal courts
are in hopeless confusion."

Three recent decisions, two federal and one state, have adopted rules requiring
disclosure to varying degrees. The Oregon State Supreme Court recently ruled
that all information contained in the presentence report which is public record must
be revealed to the defendant.'* Thus, all information concerning vital statistics,

prior criminal convictions, and any other facts available to the public would be
disclosed. On the other hand, an unsworn statement by an informant or a rumor
that a defendant convicted of possession of narcotics had actually been dealing
would not be revealed.
The Third Circuit has recently handed down a rule of limited disclosure. Under

Federal Rule of Criminal Procedure 32(c) (2), the presentence report must contain
a "rap sheet" listing all prior felony convictions.'* The Third Circuit rule, an-
nounced in U.S. V. Janiec, requires disclosure of all 32(c)(2) material, ostensibly
to guard against clerical error.^"

The First Circuit has taken a broader view, recognizing that clerical error is not
the only evil inherent in non-disclosure. Simply stated, the rule is that any ma-
terial contained Avithin the report which is actually relied upon by the sentencing
judge must be disclosed, and reliance on any remaining information must be
specifically disavowed.^'
The Oregon and Third Circuit rules do not address themselves to the primary

injustice of non-disclosure: that a defendant may be sentenced on the basis of an
intentionally falsified extra-judicial statement. The chance of this kind of mis-
information is increased when the traditional safeguards to truth are removed.
Even the cases which require disclosure have declined to do so on the basis of

any constitutional mandates, choosing instead to rest their decisions on sound
trial procedure. This is confusing in light of the Fifth and Sixth Amendment
problems which non-disclosure raises. The right to confront and cross-examine
witnesses is so fundamental that it is required bv the Fourteenth Amendment to
apply to the States. (Pointer v. Texas, 380 U.S." 400 [1965]). Yet in Buchea, the
Oregon court found no necessity, once a defendant has discovered what he be-
lieves to be misinformation, to allow the defendant a chance to put forth evidence
in rebuttal. Instead, the court would have the sentencing judge weigh the testi-

mony of the undisclosed informant against the word of a man recently convicted
in his courtroom.

'5 U.S. V. Tucker, 404 U.S. 443. 447 (1972).
•" .See Baker v. U.S., 388 F. 2d 931. (4th Cir. 1968), restricting the judge's broad sentencing discretion re-

garding revelation of the presentence report. But see State v. Blackwell, 430 F.2d 721 (,5th Cir. 1970), cert,

den.. 400 U.S. 964: 91 S.Ct. 366 (1971), affirming broad discretionary powers in this regard. Several state
courts have granted access to such reports, e.g.. State v. Harmon, 147 Conn. 125; 159 A.2d 594 (1960); State v.

Pope, 257 N.C. 326, 126 S.E.2d 126 (1962) ; Jones v. State, 447 P.2d 85 (Okla. Cr. 1970). But see State v. Celaya,
107 Ariz. 175, 484 P.2d 7 (1971), holding that the defendant has no right to view the report at all.

" Buehea v. SulUvan. 497 P.2d 1169 (1972).
" Federal Rule of Criminal Procedure 32(c)(2). "The report of the presentence investigation shall contain

any prior criminal record of the defendant and such information about his characteristics, his financial con-
dition and the circumstances affecting his behavior as may be helpful in imposing f^ntence or in granting
probation or in the correctional treatment of the defendant, and such other information as may be required
bv the coiirt.

2» U.S, V. janiec, 463 r.2d 126 (3d Dir. 1972).
2' U.S. V. Picard, — r.2d — (1st Cir. 1972).
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BALANCING TEST

Once it has been decided that disclosure is not constitutionally required, a
balancing test comes into plaj% On the side of disclosure is the grav'e chance of

misinformation against which the defendant is otherwise unprotected. Against
disclosure is the need to consider all relevant factors in sentencing, that some of

those factors are regularly brought to light through unsworn informants, and that
such sources of information would quickly disappear were disclosure permitted.

It is difficult to understate the importance of the factual error exception. Were
it not so riddled with pro-prosecution characteristics, it could serve a vital, if

limited, function. Except for the First and Third Circuits where the courts have
judicially legislated to the contrary, disclosure is a matter of discretion.22 In over
50 percent of the cases, that discretion is exercised against disclosure.^^ Thus,
the exception is not available to half of all federal defendants. The remaining
half may avail themselves of it only after having met the oppressive standards
of Tucker, supra.

EXCEPTIONAL CIRCUMSTANCES

The second instance wherein an appellate court may review sentence is when
"exceptional circumstances" warrant such an inquiry. This rule was well set out
by the Fourth Circuit:

Nevertheless, our court has through the years unwaveringly followed the
well-established principle that we have no power, in the absence of exceptional
circumstances, to review a sentence which is within the limits allowed by statute.^*

The above passage was prefaced by considerable lamentation over the difficulties

which the non-reviewability rule creates.

To understand the meaning of the exception, it is necessary to review the cases
to which it has been applied. Few cases exist upon which to base such an inquirj-.

An often-cited case in the area is U.S. v. Wiley in which the appellate court re-

luctantly exercised its supervisory powers to reduce a harsh sentence.^* Several
defendants had been apprehended for receiving stolen goods, and aU but Wiley
pleaded guilty. One of the defendants was the acknowledged "ring leader" and
had prior felon}^ convictions. Wiley had no previous convictions. Wiley received
a three-year sentence, the ring leader a two-year sentence, and the others one-
year sentences. On Wiley's first appeal the court remanded with the gentle sug-
gestion that resentencing was appropriate. Wiley perfected his second appeal
after the same sentence had been imposed. The appellate court responded on this

occasion less congenially and remanded with specific instructions to shorten
sentence.
The Sixth Circuit has at least once ordered a shorter sentence due to abuse of

discretion by the sentencing judge. In U.S. v. Danials, the trial court sentenced
the defendant to the maximum five-year term for draft evasion .26 Though the
record clearly established that the defendant's motivations were genuinely
grounded on religious beliefs, the sentencing judge commented somewhat flip-

pantly on the record that he always imposed on such offenders the maximum
sentence allowed by law. The appeUate court had little difficulty in finding this

practice arbitrary and hence an abuse of discretion.

Due process was found lacking in a Colorado procedure in which, upon finding
that the defendant was a dangerous sex offender, he could be sentenced for a term
or one day or life.^' The court found the procedure offensive to due process
inasmuch as the defendant had not been present to defend when the "dangerous
sex offender" determination had been made.

In Santobello v. New York the high court remanded because the prosecution had
elicited a guilty plea in exchange for a promise not to make a sentencing recom-
mendation, and later had broken its promise.^s In Scott v. U.S. the reviewing court
reversed after the judge had induced a gulity plea by promising a lighter sentence.-*

S2 Federal Rule of Criminal Procedure 32(c)(2). ".
. . the court may before imposing sentence disclose

to the defendant or l>is counsel all or part of the material contained in the report of the presentence investi-
gation and afford an opportunity to the defendant or his counsel to comment thereon."
" R. Nehrick, The Use and Disclosure of Presentence Reports in the United Stales, 47 F.R.D. 225 (196.5).

2< U.S. V PrtiUt, 341 F.2d 700 (4t Chir. 1963).
2S U.S. V. Wiley, 278 F.2d 500 (7th Cir. 1969); See also U.S. v. Wiley, 267/F. 2d 453 (7th Cir. 1959), in which

Wiley perfected his first appeal which brought a remand.
M U.S. V. Danials, 446 F.26 967 (6th Cir. 1971).

" Specht V. Patterson. 3m U.S. 605, 78 S.Ct. 1209 (1967).
S8 Santobello v. New York, '.12 S. Ct. 495 (1971).
29 Scott V. U.S., 419 F. 2d 264 (D.C. Ct. App. 1969). The Scott doctrine was substantially expanded by a

recent holding that the promise may be implicit as well as explicit. The court reasoned that the attempt by
the trial Judge, prior to sentencing, to coaz the defendant to revealihis drug supplier was sufTicient evidence
to infer that sentence length was affected by the defendant's refusal to divulge his source. Williams v. U.S.—
F.2d—(D.C. Ct. App. 7-2&-72).
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JUDICIAL INADVERTENCE

Finally, the Fourth Circuit has recently announced what might be labeled the
"judicial inadvertence doctrine." The apparent aim of this doctrine is to allow the
sentencing judge to discreetly correct an error of judgment. The facts of U.S. v.

Wilson are important for they require the record to contain some faint suggestion
of inadvertence on the judge's part. 2° The cast involved a twenty-three-year-old
defendant with no prior felony convictions and a theft of less than $100. At trial

the court mentioned the option of sentencing the defendant under the appropriate
youth authority provisions. However, later the court made no mention of such
provisions and sentenced the defendant to three years. While the appellate court
was careful to, state that sentencing is essentially within the sound discretion of,

the trial judge, it reasoned that inadvertence might have prevented the judge
from exercising that discretion. The case is an interesting one, but it may be
severe!}^ limited to its facts and deprived of any future value as a precedent.
The significance of the exceptional circumstances exception is difficult tO

evaluate because of the variety of cases which fall within it. They are all marked
by a discovery of unfairness, but this is hardly a guiding principle for future
appeal. Three principles of arguable precedential value seem to emerge. A re-

viewing court may intervene when: (1) there has been significant judical involve-
ment in a related bargaining process, (2) the record reflects judicial arbitrariness,
of (3) the exercise of sound discretion was prevented by judicial inadvertence. •

Obviousl)'" the above exception is rarely used. Since this and the factual error
exception are the only appellate procedures involved in sentencing, proponents'df
sentencing reform must look elsewhere for relief.

DISCRETION

The federal sentencing procedure is a cornplex network of discretionary decisibfts.

The sentencing judge is well aware that he is, as a general rule, beyond the scrutiny
of any higher authority. The breadth of his discretion9,ry power is reflected in the
sentencing alternatives which are open to him. •'

First, in the case of violations punishable by fine, imprisonment, or both, the
judge may impose a fine, or he maj^, if he chooses, impose up to five years proba-
tion.'^ After selecting this option, the judge may then place virtually any condition
on that probation. Second, a maximum sentence may be given. Under such a
sentence a defendant becomes eligible for parole after serving one-third of his
sentence.'^ Third, a split-sentence may be levied, whereby the judge may specify
both incarceration and probation periods from a single count conviction.*-^ Fourth,
straight probation maj^ be imposed up to a maximum of five years.'* Fifth, the
indeterminate sentence may be choosen which fixes minimum parole eligibility

at less than one-third of the sentence.'^ Finally, the judge may prescribe a study-
and-observation procedure. Under this provision a sentence is imposed subject
to the results of a behavioral study of the defendant.'^ In addition to these options,
a myriad of alternatives appear when the offense or offender is of a particular
class."

A shorter sentence may be a reward for expediting the administration of justice

Coupling policies favoring individualized sentences with the vast discretionary
powers herein described invites uneven results. Although limitations on power
are seldom self-imposed, at least one federal judge has suggested that the key to
resolving sentence disparity lies in a restriction of the discretionary sentencing
powers of the lower court judge.'^

30 U.S. V. Wilton, 450 F. 2d 495 (4th Cir. 1971).
3I18U.S.C. 3651.
3' 18 U.S.C. 4202.
33 18 U.S.C. 3651. Specifically, a split-sentence operates to confine a defendant convicted of a crime whose

maximum sentence is more than six months, for only six months with the remainder of the sentence served
while on probation.

'< Id. The statistical analysis of Ninth Circuit docket sheets indicates that probation in this manner sees
extensive use in particular offenses. In a study of 73 immigration convictions, probation was employed
43 per cent of the time.
« 18 U.S.C. 4208(a)(1).
3« 18 U.S.C. 4208(b) . After the results of the study are reported to the judge (between the ninth and twelfth

months of sentence) the judge is then free to modify his sentence in any way he chooses.
3' Youthful offenders may be sentenced under the Juvenile Delinquency Act, 18 U.S.C. 5031-5037; or under

the Federal Youth Correction Act, 18 U.S.C. 4209, Drug offenders may be sentenced under the Narcotic
Addict RehabiUtation Act, Title 1-28 U.S.C. 2901-2906, Title 11-18 U.S.C. 3401-3426. A drug oflender may
also be sentenced under the Comprehensive Drug Abuse and Control Act of 1970, P.L. 91-5l3§408(a)U) as
a person engs^ed in continuing criminal enterprise. Murders committed during a bank robbery can elicit

sentences under 18 U.S.C. 2113(e).
" E. Devitt. How We Can Effectively Minimize Unjustified Disparity in Federal Criminal Sentences, 41

F.R.D. 249, 256(1966).
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EXTERNAL FACTORS

Human factors which influence sentence length may range from geographic
background (as the statistical analysis of intercircuit disparity suggests) to
political or religious differences .'' However, perhaps the most significant deter-
mining factor is the plea entered by the defendant. From a practical standpoint,
it is easy to see that a plea of "not guilty" by every defendant would bring the
federal courts to a grinding halt. The plea-bargaining system is not only highly
compatible with, but nearly essential to, the administration of justice. However
it is only natural for a judge to be more inclined to turn his discretionary powers
to the advantage of the accused when the latter has in some way reciprocated.^"
This practice, of course, amounts to exacting a price for the exercise of a con-
stitutional right. The right to a jury trial and the presumption of innocence would
demand, were plea a legitimate factor, a defendant willing to accept a longer
sentence if he loses.

In a 1956 survey of sentencing judges conducted by questionnaire, of those
judges who chose to respond, eleven indicated that a defendant would receive a
longer sentence when the sentencing judge was convinced that the trial was
frivolous. Four of the responding judges indicated that longer sentences were the
result of the fact that at trial the prosecutor was able to emphasize particularly
gruesome facts about the charged crime. Thirty-nine of the responding judges
simply stated that the shorter sentence was an award for aiding in the administra-
tion of criminal justice.*'

Another theory is that many judges feel that when a guilty defendant takes the
stand he is committing perjury; therefore, any additional sentence is because of an
additional offense. The problem with this view is that perjury is not punishable
through contempt proceedings unless it obstructs justice.*- Where such is not the
case, serious due process problems arise.

The evil of the broad discretionary power which sentencing judges possess is

that it permits these kinds of due process infringements to go unchecked and, for
the most part, unnoticed. Discretion of this sort allows for limitless expansion of
the aggravating and mitigating circumstances rationale to include the personal
bias of the sentencing judge.

Anj' solution to the problem of disparity must be threefold. It should move
toward elimination of disparate sentences; it should provide a remedy when
disparity nevertheless occurs; and it should treat the ancillary problems of sen-
tencing disparity.

ELIMINATING DISPARITY

Since the source of disparity is an unchecked influx of external factors permitted
by an overbroad grant of judicial discretion, any proposed solution should seek
to limit that discretion.
The key to limiting abuse of judicial discretion is not to be found in reducing

the sentencing judge's options, but rather in providing definitive guidelines to
specify what circumstances are aggravating and which mitigating. To leave these
terms undefined is to invite their interpretation according to personal bias. Should
this approach be adopted, a sentencing judge would be required to ground his
decision on something less amorphous than his limitless and unreviewable dis-
cretion. *3 Furthermore, the sentencing judge would be forced to incorporate as a
part of the record those aggravating and mitigating circumstances upon which he
relied in rendering a particular sentence. Without such a provision, personal bias
might still prevail.

Under the above proposal it is essential that appellate review of sentence be
instituted. If a sentencing judge is required to avail himself of a definitive list of
aggravating and mitigating circumstances which are a legitimate part of the
sentencing process, and further to specify which ones he has relied upon, it natu-
rally follows that misapplication should be reviewable. A reviewing court's inquiry
would not be entirely subjective; time would produce a certain amount of ob-
jective case law. However, the development of case law would not be meant to
rob sentencing of its flexibility or individuality, but rather to ensure sensibilitj^

and some notion of fairness.

»» Religion and Sentendmr, 24 J. Pol. 92 (1962).
'• This is not to suggnst that any judge would desire such a plea from one not guilty.
<' The Influence ofthe Defendant's Plea on Judicial Determination of Sentence, 66 Yale L. J. 204 (1956)

.

« 18 U.S.C. 401.
*' Spain has adopted this approach.
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Critics of appellate review of sentence argue that it would encourage senseless

appeal and clog already overburdened courts. There are two responses appropriate
to this charge. First, such has not been the experience of courts in the many
countries which have adopted this review. Second, a provision similar to the
English statute would serve to weed out such appeals.''* The English viewpoint is

that a sentence may, on review, either be shortened or lengthened since it con-
stitutes a review on the merits of the accompanying circumstances. <»

ANCILLARY PROBLEMS

Public confidence in the administration of criminal justice is crucial to the
smooth functioning of a democracy. Public confidence would reach a crisis stage,

were people educated to the hopeless situation facing an unfairly sentenced
defendant. Adoption of a system which deals fairly with sentence length could
prevent such public loss of faith.

Much has been written recently about the fact that our prisons are failing

miserably in their efiforts to rehabilitate. As long as a defendant's only direct

experience with the law has resulted in unfairness, or when those around him have
been unjustly sentenced, attempts to rehabilitate him wiU only be met with
contempt.**

Finally, the idea of disparity in reverse is usually ignored. Many defendants
receive sentences which are too lenient and which help to undermine public
confidence. Although it is not suggested that the government be able to appeal
sentence length, the process of requiring a sentencing judge to attach his decision

to articulated circumstances wiU act as a deterrent to the "soft sentencing"
judge.

Sentencing: A Judge's Inherent Responsibility

(Joseph S. Mattina)

[From : Judicature, October 1973, Vol. 57, No. 3]

It has recently become fashionable to attack the ability of judges to sentence.
Many of these attacks have come from the judiciary themselves. Chief Judge
Stanley H. Fuld of the Court of Appeals of the State of New York was recently
quoted in The New York Times as recommending the following:
"To minimize disparity in sentencing, it may ultimately be demonstrated that

it is desirable to commit to a correctional authority or some other agencj' the
responsibility and duty of determining the treatment to be accorded those con-
victed and to vest such agency with the power to determine whether the offender
be placed on probation, be confined under conditions deemed to be in the public
interest, to release him ..."

In a sardonic University of Cincinnati Law Review article entitled "Lawless-
ness in Sentencing," Federal Judge Marvin E. Frankel said,

"Sentencing is todaj' a wasteland in the law . . . There is an excess of discretion
given to officials whose entitlement to such power is established by neither
professional credentials nor performance."
Much of what these men say is true. However, I believe that they have over-

reacted, and that their sclf-fiagellation is demeaning to the entire judiciary.
The judge has been entrusted by society with the awesome and unique responsi-

bility of "judging," with aU that term implies. To maintain that he must be
stripped of perhaps his most important function is to relegate him to an un-
deserved inferior position, not only in our system of justice but in our philosophy
of government.
The enigma of sentencing is only part of the whole spectrum of social ills con-

fronting our societj'. The judiciary must accept partial responsibility for the
deficiencies of our criminal justice system, but this responsibility also belongs to
those other professionals, the people who staff our prisons, sit on parole boards,
and comprise probation and parole departments—the psychiatrists, psychologists,
penologists, the parole and probation officers, and the social workers. To suggest
that the sentencing judge be turned out and replaced by these other professionals
is to replace chaos with further and perhaps worse chaos.

" (jriminal Appeal Act of 1968; 8 Halsbury Statutes of England 695.
•5 This is not to suggest that a longer sentence be a punishment for the perfecting of what appears to be a

frivolous appeal. Rather, the potential for such change for the worse would act as a natural deterrent to
perfection of the least meritorious of appeals.

<» This point is forcefully made by an inmate. H. Griswald, in his book. An Etk For An Eye, Holt,
Rinchart and Winston, Inc., New York, 1970.
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To maintain that the judiciary lack professional credentials is to ignore the
essential qualities of a judge, the most professional of professionals in the criminal
justice system and, most important, the one official who must account to society
for his actions. To do away with judicial sentencing is to improperly delegate a
responsibility that is rightfully and inherently a part of the judiciary!

MODEL SENTENCING ACT

This is not to suggest that the trial judge is infallible. To manj', the sentencing
ritual, with its awesome implications and potential consequences in terms of
human lives is a draining and traumatic experience. There are many obstacles to
judicial impartiality, the most complex of which is the variety of penal sanctions
in the various states. In 1963, the Advisory Council of Judges of the National
Council on Crime and Delinquency developed the Model Sentencing Act, an
attempt, as stated by its chairman. Judge Alfred P. Murrah, "to move the penal
law onto a new and higher level."

Sentencing is always based on the dangerousness of the individual rather than the

offense committed

Although to mj'^ knowledge the Model Sentencing Act has not been adopted in
any state as yet, some jurisdictions have borrowed from it in revising their penal
laws, and it has much to offer the sentencing judge who is in search of unbiased
guidance.
The Act first states that persons convicted of crime shall be dealt with in ac-

cordance with their individual characteristics, circumstances, and potential as
revealed by case studies. It stresses that public safety is important to the sentence,
that dangerous offenders shall be incarcerated as long as they constitute a threat
to societ}', and that others shall be placed oji probation or committed for limited
periods. The Act deplores minimum sentences as unproductive to proper rehabili-
tation.

PRESENTENCE INVESTIGATION

Sections 2 through 4 deal with the necessity of thorough presentence investi-

gations. However, here the Act falls short of the progress made by New Yorlc
in the enactment of § 400.10 of its Code of Criminal Procedure which covers
every possible reason that a judge might advance to avoid holding a presentence
hearing. The New York statute authorizes formal or informal hearings with or
without transcript, in court or in chambers with or without the defendant being
present and encourages the defendant to submit a presentence memorandum.
The Model Sentencing Act generally allows the judge to make presentence re-

ports available to the defendant charged with a nondangerous offense, at his dis-

cretion. It also comes close to prescribing that presentence reports be made avail-

able to those sentenced as dangerous offenders, also entitling the defendant to
cross-examine those who rendered reports to the courts. Unlike the New York
statutes, it does not put an affirmative burden on the defendant's counsel to both
cross-examine negative reports and contribute a separate presentencing memo-
randum.

Sections 5 and 6 discuss determination and treatment of offenders. An offender
is classified as dangerous if he has committed a crime that inflicted or attempted
to inflict serious bodily harm, or shows a propensity to commit crime; if he has
committed a crime which, intentionally or otherwise, seriously endangered the
life or safety of another, or has had a previous criminal conviction, and shows a
propensity to commit crime, or if he has participated in organized crime or rack-
eteering.

DANGEROUS DEFENDANTS

A convicted defendant properly identified as "dangerous" may be sentenced
to up to 30 years to protect the public against him and to afi"ord ample oppor-
tunity for rehabilitation. The statutory maximum is not mandatory, nor is it

left to the final and absolute discretion of the sentencing judge. It requires botli

a presentence investigation and a referral to a diagnostic center for a report that
will be reviewed at a sentence hearing. The findings made by the court in its

determination must be incorporated into the record.
Sentencing is always based on the dangerousness of the individual rather than

the offense committed, with the exception of first degree murder, which the framers
of the Act admit is generally deemed a uniquely serious crime for which the gravest
penalty under the Code should be imposed. Section 13 asserts that no minimum
terms are to be prescribed for incarceration before parole. For parole to be effective,
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the Board of Parole must have authority to release in its discretion. No provision is

made for any input in the parole decision by a sentencing judge—which, I feel is a

mistake.
Optional section eight appears to be a compromise section, conflicting with the

general spirit of the Act. Despite the adoption of the general principle that sen-

tences should not be meted out on the basis of acts committed, this section sets up a
category of "atrocious crimes". These include second degree murder, arson,

forcible rape, robl^ery while armed, mayhem, and bombing of an airplane, vehicle,

vessel, building or other structure; and commission of one of these authorizes the

sentencing judge to commit a defendant not committed under the dangerous
offender section to a maximum term of ten years rather than the maximum of

five years allowed under section nine for felonies generally.

THE judge's options

Section nine allows the sentencing judge the choice of deferring a formal entering

of judgment of guilt following a verdict or plea of guilty of a non-dangerous
offender and implementing one of the following options:

(1) Suspension of sentence with or without probation.

(2) Probation.
(3) Imposition of a fine with or without probation or commitment.
(4) Commitment to the Department of Correction for a maximum term of five

j-ears or to a local correctional facility for one year or a lesser term.

The framers maintain that the five-year limit on ordinary terms has been chosen
to avoid the excessive use of long terms except for dangerous offenders-^one of

the characteristics of American sentences. It is closer to the pattern traditipnallj'^

observed in European countries.

The maximum five-j^ear term is also justified by statistics indicating that any-
where from 79.4 per cent to 99.2 per cent of inmates released from both federal and
state institutions are released before reaching the five-year term of their sentence.

Improved understanding of the non-dangerous offender is satisfactorily defined

for the first time. Extensive use of imprisonment is discouraged and the wide use of

probation encouraged. The very defintions of the; dangerous and non-dangerous
offenders encourage referral of the non-dangerous offender to one or another form
of community treatment, rather than imprisonment.
The purpose of the Act is to stabilize sentencing, do away with disparity and

approach it realisticaUJ^ It envisions the demise of huge maximum security institu-

tions and the establishment of therapeutically-oi-iented institutions housing small

groups of dangerous offenders.

Sections 10 and 12 provide that sentences will be imposed only by a judge, with a

requirement that he make a brief statement for the record of the basic reasons for the

sentence imposed.
Section 22 aUows a court to reduce a sentence within 90 days after it is imposed.

This section is patterned after similar provisions in a number of states and the
federal courts. It is considered by many to be an excellent tool^that should be used
by all our courts in the sentencing processes.

PROFESSIONAL PARTNERSHIP

But judges need more than a model act a decade old to guide them in the daj'-to-

day work of determining individual sentences. They need specific, constructive

recommendations for progress and reform in sentencing and prisoner rehabilita-

tion—ideas uniting judges in understanding of the problem, not only with the

public, but also with their fellow professionals of other disciplines, in a true part-

nership of progress.

The judiciary must forget their tranditional reluctance to engage in 'public relations,

especially in this time of crisis

Judges should lead the fight for more trained probation officers and clinicians

whose inputs of professionalism are essential for fair and proper sentencing. The
judiciary must forget their traditional reluctance to engage in public relations,

especially in this time of crisis.

I do not advocate public defenses or explanation of individual sentences, but I

do urge that each state judicial conference develop a broad informational program
covering all aspects of the problem. This information should be brought before the

public not onlj' through the use of mass media, but also by individual judges
appearing before community groups to broadly discuss and explain sentencing.
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The public is largely ignorant of the laws, philosophj- and theories of sentencing,
and it is incumbent upon the judiciary—both appellate and trial judges—to
explain them.
One of the great problems of the judiciary has been its general apathy towards

continuing judicial education. If judges are to truly attain the professional status
they claim, they must continually expand and enlarge upon their education. This
is particularly crucial in the specific area of sentencing. Sentencing institutes
should be mandated on a yearly basis in every state, and attendance of judges
should be required.

Regardless of heavy judicial calendars, they should run for a minimum of one
week. Programs should include not only the practical aspects of sentencing, but
its historical evolution and the theory and philosophy behind it. Other relevant
and concerned disciplines should be a prominent part of the program. Non-
professional and para-professional personnel should be included. The importance
of public awareness and the judge's role in educating the public should be stressed.
New theories and experimental ideas such as sentencing councils, mixed senten-

cing tribunals, appellate review of sentences, presentence hearings, the Model
Sentencing Act, etc., should be throughly discussed and debated. Consensus
statements could be formalized and forwarded to the appropriate groups involved.

COP OUT

The burden of sentencing is part of the responsibility entrusted to us as judges.
If we are going to continue to merit our tranditional respect, we must not delegate
an inherent and integral part of our responsibility to another group. This would
justly be labeled a "cop out". However, this does not mean that we ignore the deep
and legitimate controversy surrounding this sensitive issue. We must recognize the
issue throughly, explore it carefully and provide for whatever changes and im-
provements are needed without unnecessary delay.

In the final analysis, nothing can bring peace to a judge but the triumph of
principle. Calamandrei, "The judge is what remains after all of the external
virtues which the crowd admires have been removed from the lawyer." Thus,
while the crowd may admire a man who is flamboyant, who is cruel, who is unduly
lenient, or who is otherwise attention-getting in his sentencing, it is not what the
crowd admires tteit is important. Since what is important is the accounting the
judge must make to himself at night after the close of business, I would recom-
mend to all judges the words of Micah:

And what does the Lord require of thee but to do justly, and love mercy,
and walk humbly with thy God?

Excerpts From the Model Sentencing Act

ARTICLE I. construction AND PURPOSE OF ACT

§ 1. Liberal Construction

This act shall be liberally construed to the end that persons convicted of crime
shall be dealt with in accordance with their individual characteristics, circum-
stances, needs, and potentialities as revealed by case studies; that dangerous
offenders shall be correctively treated in custody for long terms as needed; and
that other offenders shall be dealt with by probation, suspended sentence, or
fine whenever such disposition appears practicable and not detrimental to the
needs of public safety and the welfare of the offender, or shall be committed for

a limited period.
ARTICLE II. PRESENTENCE INVESTIGATIONS

§ 2. When Investigation Made
No defendant convicted of a crime involving moral turpitude, or a crime the

sentence for which may include commitment for one year or more, shall be sen-
tenced or otherwise disposed of before a written report of investigation by a
probation officer is presented to and considered by the court. The court may, in

its discretion, order a presentence investigation for a defendant convicted of any
lesser crime or offense or adjudicated a youthful offender.

§ 3. Content of Investigation; Cooperation of Police Agencies

Whenever an investigation is required, the probation officer shall promptly
inquire into the characteristics, circumstances, needs, and potentialities of the
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defendant; his criminal record and social history; the circumstances of the ofifense;

the time the defendant has been in detention; and the harm to the victim, his

immediate family, and the community. All local and state mental and correctional

institutions, courts, and police agencies shall furnish to the probation officer on
request the defendant's criminal record and other relevant information. The
investigation shaU include a physical and mental examination of the defendant
when it is desirable in the opinion of the court.

§ 4- Availability of Report to Defendants and Others

As to defendants sentenced under section 9 of this Act, the judge may, in his

discretion, make the investigation report or parts of it available to the defendant
or others, or he may make the report or parts of it available whUe concealing
the identity of persons who provided confidential information. As to defendants
sentenced under section 5 or section 7 of this Act, the judge shall make the pre-
sentence report, the report of the diagnostic center, and other diagnostic reports

available to the attorne}' for the state and to the defendant or his counsel or
other representative upon request. Subject to the control of the court, the de-
fendant shall be entitled to cross-examine those who have rendered reports to
the court. Such reports shall be part of the record but shall be sealed and opened
only on order of the court.

If a defendant is committed to a state institution the investigation report shall

be sent to the institution at the time of commitment.

ARTICLE III. SENTENCES FOR FELONIES

§ 5. Dangerous Offenders

Except for the crime of murder in the first degree, the court may sentence a
defendant convicted of a felony to a term of commitment of thirty years, or to

a lesser term, if it finds that because ot the dangerousness of the defendant, such
period of confined correctional treatment or custody is required for the protection
of the public, and if it further finds, as provided in section 6, that one or more of

the following grounds exist

:

(a) The defendant is being sentenced for a felony in which he inflicted or at-

tempted to inflict serious bodily harm, and the court finds that he is suffering

from a severe personality disorder indicating a propensity toward criminal
activity, (b) The defendant is being sentenced for a crime which seriously en-
dangered the Ufe or safety of another, has been previously convicted of one or
more felonies not related to the instant crime as a single criminal episode, and
the court finds that he is suffering from a severe personality disorder indicating
a propensity toward criminal activity, (c) The defendant is being sentenced for

the crime of extortion, compulsory prostitution, selling or knowingly and unlaw-
fully transporting narcotics, or other felony, committed as part of a continuing
criminal activity in concert with one or more persons.
The findings required in this section shall be incorporated in the record.

§ 6. Procedure and Findings

The defendant shall not be sentenced under subdivision (a) or (b) of section 5
unless he is remanded by the judge before sentence to [diagnostic facility] for study
and report as to whether he is suffering from a severe personality disorder indi-

cating a propensity toward criminal activity; and the judge, after considering the
presentence investigation, the report of the daignostic facility, and the evidence
in the case or on the hearing on the sentence, finds that the defendant comes
within the purview of subdividion (a) or (b) of section 5. The defendant shaU be
remanded to a diagnostic facility whenever, in the opinion of the court, there is

reason to believe he falls within the category of subdividion (a) or (b) of section 5.

Such remand shall not exceed ninety days, subject to additional extensions not
exceeding ninety days on order of the court.
The defendant shall not be sentenced under subdivision (c) of section 4 unless

the judge finds, on the basis of the presentence investigation or the evidence in

the case or on the hearing on the sentence, that the defendant comes within the
purview of the subdivision. In support of such findings it may be shown that the
defendant has had in his own name or under this control substantial income or
resources not explained to the satisfaction of the court as derived from lawful
activities or interests.

§ 7. Murder
A defendant convicted of murder in the first degree shall be committed for a term

of hfe.
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Optional §5. Atrocious Crimea

If a defendant is convicted of one of the following felonies . . . murder, second
degree; arson; forcible rape; robbery while armed with a deadly weapon; may-
hem; bombing of an airplane, vehicle, vessel, building, or other structure—and is

not committed under section 5, the court may commit him for a term of ten years
or to a lesser term or may sentence him under section 9.

§ 9. Sentencing for Felonies Generally

Upon a verdict or plea of guilty but before an adjudication of guilt the court
maj^, without entering a judgment of guilt and with the consent of the defendant,
defer further proceedings and place the defendant on probation upon such terms
and conditions as it may require. Upon fulfillment of the terms of probation the
defendant shall be discharged without the court adjudication of guilt and proceed
as otherwise provided.

If a defendant is convicted of a felony and is not committed under section
5 or 7 [or 8] the court shall (a) suspend the imposition or execution of sentence
with or without probation, or (b) place the defendant on probation, or (c) impose
a fine as provided by law for the offense, with or without custody of [director of

correction] for a term of five years or a lesser term, or to a local correctional facility

for a term of one year or a lesser term. Where a sentence or fine is not otherwise
authorized by law, in lieu of or in addition to anj^ of the dispositions authorized
in this paragraph, the court may impose a fine of not more than $1,000. In im-
positing a fine the court may authorize its payment in installments. In placing a
defendant on probation the court shall direct that he be placed under the super-
vision of [the probation agency].

^10. Statement on the Sentence

The sentencing judge shall, in addition to making the findings required by this

Act, make a brief statement of the basic reasons for the sentence he imposes.
If the sentence is a commitment, a copy of the statement shall be forewarded
to the department or institution to which the defendant is committed.

^11. Modification of Sentence

The court may reduce a sentence within ninety days after it is imposed, stating
the reason therefor for incorporation in the record.

%12. Who Imposes Sentence

All sentences under this Act shall be imposed exclusively by the judge of the
court.

^13. Parole

Sections . . . relating to the powers of the parole board shaU be applicable to

persons' committed under this article.

ARTICLE V. MULTIPLE CHARGES

§ 22. Concurrent or Consecutive Service of Terms

Separate sentences of commitment imposed on a defendant for two or more
crimes constituting a single criminal episode shall run concurrently. Sentences
for two or more crimes not constituting a single criminal episode shall run con-
currently unless the judge otherwise orders.

State op Ohio,
Department of Insurance,

Columbus, October 24, 1074.
Hon. John L. McClellan,
Chairman, Subcommittee on Criminal Laws and Procedures, Committee on the

Judiciary, U.S. Senate, Washington, D.C.

Dear Mr. Chairman: Thank you for sending me a copy of the Committee
Print of S. 1, legislation you intend to introduce next year to revise the United
States Criminal Code. You will recall that my appearance before your Subcom-
mittee in May of last year was on behalf of the National Association of Insurance
Commissioners and was related to the provisions of S. 1 which would create a
federal crime for insolvency fraud.

In my appearance, I indicated that throughout the country insurance statutes
are primarily concerned with protecting policyholders and not with punishing
wrongdoers. Of course, most insurance codes do have general penalt.y provisions
for violations of the insurance law but these are not designed to effectively deter
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major fraud schemes. Most will provide for a fine of up to $1000 and for imprison-
ment of up to 1 year. An individual who has allegedl.y transferred or concealed
insurance company property will usually be tried under the state's general theft

statute which would be outside the insurance code.

Since I testified before the Subcommittee, the National Association of Insurance
Commissioners has adopted a criminal sanctions model bill a copy of which is

enclosed. [See Hearings, pp. 5621-5629]
At the time of my testimony, I indicated that perhaps the mere existence of a

federal penalty would have a salutary deterrent effect on insolvency fraud.
Furthermore, the existence of a federal alternative to state action would permit
the utilization of the Federal Bureau of Investigation to participate in the capture
of persons crossing state lines to avoid apprehension. Although the extradition
mechanism is available for out-of-state arrests, interstate efforts may be less

sufficient than those of federal enforcement agencies.

With respect to the revised bill, I would make three observations. In comparing
Section 2-8 F 1 of S. 1 with the Committee Print, dated October 15, 1974, the
revision appears to be the elimination of the language, "its officers or to harm
creditors or other persons," and the insertion of the phrase, "an officer thereof or
to deceive or harm a creditor of a bankrupt." The change of "officers" to "an
officer thereof" would appear to be proper in that it broadens the scope of the
crime.
The elimination of the phrase, "or other persons," would appear to exempt from

the scope of the crime the instance where a person had transferred or concealed
l^roperty not to deceive a court or to harm creditors but to harm policyholders.
The addition of the phrase, "of a bankrupt," in the Comviittee Print would seem
to eliminate the existence of an offense where the action of transfer or conceal-
ment was done to deceive a creditor of an insurance company inasmuch as an
insurance company does not in itself become a bankrupt. This limitation would
be eliminated by the deletion of the phrase, "of a bankrupt," in the Committee
Print. In other words, the effect of the revisions contained in the Committee
Print would appear to retain the offense of insurance company insolvency fraud
only where the action of the malfeasor was done with intent to deceive a court or
an officer thereof.

I appreciate your interest in my views and should there be an opportunity to
be. of any further assistance, pleaise let me know.

Sincerely,
Kenneth E. DeShetler,

Director.

REPORT OF THE CfilMINAr, SANCTIONS TASK FORCE

The Task Force was directed to draft a Model Bill that embodied an unequivocal
definition of the crime covered, a pin-pointing of responsibility and a severe
penalty in accordance with felony statutes.

Task Force members held two meetings—on March 13 and on April 17, 1973.

Consensus was reached on aU provisions of the draft attached hereto with the
exception of Section 3(b). A majority of the Task Force holds the opinion that:

1. The Criminal Law may or may not be sufficient to cover the acts referred to

but, either way, it would be useful to incorporate this penalty into the Statute.

The minority view is

:

1. This wording serves no useful purpose since the acts covered are already
taken care of by the Criminal Law.

NAIC CRIMINAL SANCTIONS MODEL BILL

(As Adopted June 6, 1973)
Section 1. Definitions

(a) "Commissioner" means the Commissioner of Insurance or his equivalent of

the state of domicile of any insurer, i

(b) "Insurer" means any insurance company or other insurer licensed to do
business in this state.^

' Unnecessary to define "Commissioner" in the many states with an existing basic definition.
2 Generally, the term "insurer" rather than "company" is used in this type of situation in most states

and would seem preferred here. There are insurers who are not companies and it seems more accurate to do
it this way. Since the word "insurer" is defined in most codes, the definition can be omitted when not
required.
The model law was changed to require notice only to the domiciliary state. A duty to notify 50 states seems

to much, particularly with the stiff penalty. Would this be 50 crimes and is this an extraterritorial problem?
The domiciliary state should be responsible.
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(c) "Impaired" is a financial situation in which the assets of an insurer are less
than the sum of the insurer's minimum required capital, minimum required
surplus and all liabilities as determined in accordance with the requirements for
the preparation and filing of the annual statement of an insurer under Section

—

.^•*

(d) "Chief Executive Officer" is the person, irrespective of his title, designated
by the Board of Directors or trustees of an insurer as the person charged with the
responsibility of administering and implementing the insurer's policies and
procedures.

Section 2. Duty to Notify

(a) Whenever an insurer is impaired, its Chief Executive Officer shall im-
mediately notify the Commissioner in writing of such impairment and shall also
immediately notify in writing all of the Board of Directors or trustees of the insurer.

(b) Any officer, director or trustee of an insurer shall notify the person serving
as Chief Executive Officer of the impairment of such insurer in the event such
officer, director or trustee knows or has reason to know that the insurer is impaired.

Section 3. Penalty

(a) Any person who violates Section 2 of this Act shall, upon conviction thereof,
be fined not more than $50,000 or be imprisoned for not more than one year, or
both.

(b) Any person who does any of the following:

(1) Conceals any property belonging to an insurer; or

(2) Transfers or conceals in contemplation of a state insolvency proceeding
his own property or property belonging to an insurer; or

(3) Conceals, destroys, mutilates, alters or makes a false entry in any
document which affects or relates to the property of an insurer or withholds
any such document from a receiver, trustee or other ofiicer of a court entitled
to its possession; or

(4) Gives, obtains or receives a thing of value for acting or forbearing to act
in any court proceedings; and any such act or acts results in or contributes
to an insurer becoming impaired or insolvent, then such person shall be guilty
of a felony and upon conviction thereof, punished by imprisonment in the
penitentiary for not more than 5 years.

John L. Maxwell, Illinois, Chairman; Ray Farmer, Georgia; Ron Wenzell,
South Carolina; Ronald Graham, South Dakota; Kenneth W. Ellis, Ohio;
Edmond J. O'Brien, Kemper Insurance Group; Peter J. Korsan, Reliance In-
surance Company; William B. Pugh, Jr., Insurance Company of North America;
Gustav Lehr, MFA Mutual Insurance Company.

STATEMENT OF THE NATIONAL COMMITTEE ON INSURANCE GUARANTY FUNDS

My name is Frank R. Montgomery. I work for Allstate Insurance Companj- of

Northbrook, Illinois, and am currently serving as chairman of the National
Committee on Insurance Guaranty Funds.

First, a brief comment as to the genesis of NCIGF. This property-casualty
advisory committee was formed in Autumn of 1971. The committee is made up
of three member companies from each of the three larger company trade associa-
tions plus three companies which are unaffiliated. The principal purpose of

NCIGF is to resolve to the extent possible common problems which arise in the
administration of state guaranty funds. Our committee realizes that this is an
ambitious goal—that these problems are new—that we are sailing in uncharted
waters—and that, indeed, there is nobodj' of experience or law upon which we can
draw. Consequently, we see one of our principal functions to be the provider of a
common forum wherein the experiences of the many guaranty fund boards can be
exchanged—so that, indeed, each guaranty fund board benefits from the ex-
periences of aU other Iwards.
Our committee is also, of course, vitally concerned with assisting in any way

possible the prevention, early detection and mitigation of insurer insolvencies.
To this end, we have assisted in the development of a model regulation for ceded
reinsurance credit, and have had a subcommittee studying the examination
process. Our committee has devoted many hours to the study of this broad area of
insurer insolvency prevention and detection. The problem is dreadfully complex

3 Minimum requircfl ctii>ital wns uspd in accordance -with our discussion. It is essential that there be clear
understanding of t lie meaning' of tlic tc^rms and the only possil)l(" standard of sufficient clarity appears to be
the statutory method which is incorporated in most, if not all, state laws.

* This definition should be reviewed by each state in relation to the minimum capital and surplus required
to continue operating in that slate, particularly with respect to the problems of newly organized compaiil«!|;
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and does not lend itself to easy, pat solutions. Our committee is convinced, how-
ever, that we can and will be of assistance to guaranty fund boards and regulators
in this significant area.

Thank you, Mr. Chairman, for this opportunity to appear before j^our

Subcommittee.

The Library of Congress, Congressional Research Service

-civil liability of thieves, receivers and purchasers* of stolen property to
shippers, carriers and their insurers! common law and statutory remedies

•Conversion

"Conversion is defined as the unlawful and wrongful exercise of dominion,
ownership or control ov^er the property of another, to the exclusion of the same
rights by the owner." Bankers Life Ins. Co. of Nebraska v. Scurlock Oil Co.,

447 F. 2d 997, 1004 (oth Cir. 1971); see generally, Prosser, Law of Torts § 15
(3rd ed. 1964). A plaintiff who was in lawful possession may recover the market
value, and in some cases compensatory and punitive damages as well as attorneys'
fees, in aii action for conversion of personal property against either a thief, a
knowing receiver of the stolen property, or an innocent purchaser.
"A deliberate taking of another's personal property without consent is the

strongest and clearest case of conversion." Cenna v. United States, 402 F. 2d 168,

170 (3d Cir. 1968). The cases have consistentl}- held that the unlawful taking
necessary for conversion may involve acquiring possession by fraud, duress, theft,

or ioroe,^ United States v. Elin Chemical Corp., 161 F. Supp. 238 (S.D.N.Y. 1958);
United States v. Michaelson, 58 F. Supp. 796 (D. Minn. 1945) ; Moore v. Barlow, 352
S.W. 2d 804 (Tex. Civ. App. 1961); Pierpoint v. Hoyt, 280 N.Y. 26, 182 N.E.
235 (1932).

Anyone who purchases or accepts possession of stolen property is liable for

its conversion, Arkansas Valley Land & Cattle Co. v. Mann, 130 U.S. 69 (1889);
Slathem v. Ferrell, 267 Ala. 333, 101 So. 2d 546 (1958) even if his acquisition is

otherwise completely innocent. Swim v. Wilson, 90 Cal. 126, 27 P. 33 (1891);
Rogers v. Citizens Bank, 92 Ga. App. 399, 88 S.E. 2d 548 (1957); Culp v. Signal
Van & Storage Co., 142 Cal. App. 2d 859, 298 P. 2d 162 (1956).
The cause of action may be brought by either the true owner or a person with

an immediate right of possession, see Prosser, supra at 94-8, for a discussion of

the problems this creates. This difficulty is intensified by the fact that the right
is subject to subrogation, assignment and transfer. Tome v. Dubois, 73 U.S.
(6 Wall.) 548 (1867); Park National Bank v. Globe Indemnity Co. 332 Mo. 1089,
61 S.W. 2d 733 (1933).

Although there is some older authoritv to the contrary, Gurney v. Kenny,
2 E.D. Smith 132 (N.Y. Comm. Pleas 1853), the general rule seems to be that
the plaintiff need not have demanded return of stolen property from a third
party with no knowledge that his possession was unlawful, Briscoe v. Pool, 50 Ga.
App. 147, 177 S.E. 346 (1934); Hovland v. Farmers Union Elevator Co., 67 N.D.
71, 269 N.W. 842 (1936); McRac v. Bandy, 279 Ala. 12, 115 So. 2d 479 (1959).
The proper measure of damages as well as factors to be considered in awarding
damages are problematic. As a general rule the successful plaintifi' is entitled to
the fair market value of the property, Cline v. Rountree. 236 F. 2d 412 (6th Cir.

1956); Wm. H. Wise & Co., v. Rand McNally Co., 195 F. Supp. 621 (S.D.N.Y.
1961).

Ordinarily, the market value used is that at the time and place of conversion,
Frey v. Frankel, 443 F. 2d 1240 (10th Cir. 1971); Ontario Live-Stock Commission
Co., V. Flynn, 256 Iowa 116, 126 N.W. 2d 362 (1964). However, where the property
was in transit at the time of conversion or has been transported since the con-
version, the courts differ as to the proper measure of damages. Some measure the
damages at the place of shipment, others at the place of conversion, others at the
place where the property was transported; some permit reduction of the damages
by the cost of transportation after conversion; others do not. Pine River Logging
Co. V. United States, 186 U.S. 279 (1902) ; Omaha & Grant Smelting & Refining Co.
v. Tabor, 13 Colo. 41, 21 P. 925 (1889) ; Firtzgerald v. Chicago Mill cfe Lumber Co.,

176 Ark. 64, S.W. 2d 30 (1928); Grays Harbor County v. Bay City Lumber Co.,

47 Wash. 2d 879, 289 P. 975 (1955). However, the question will not infrequently
turn upon the willful character of the original conversion and/or the good faith

of any subsequent purchaser, Pine River Logging Co., supra; Richtmyerv. Mutual
Live Stock Cmnmission Co., 122 Neb. 317, 240 N.W. 315 (1932).

46-4317—75 28
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Interest on the value of the property is generally recoverable, Robert C. Herd &
Co. V. Krawill Machinerii Corp., 256 F. 2ci 946 (4t'h Cir. 1958), aff'd 359 U.S. 297
(1959); Susi v. Belle Action Stables, Inc., 267 F. Supp. 293 (S.D.N. Y. 1967); al-

though the awarding of interest mav occasionally be denied on equitable grounds,
Gould V. Hiram Walker & Sons, Inc., 266 F. 2d 249 (7th Cir. 1950), or left to the
discretion of the jury, Jackson v. Gastonia, 247 N.C. 88, 100 S.E. 2d 241 (1957).
Damages may also include lo.sses incurred in locating and recovering the con-

verted property and business losses caused by the conversion. Petroleum Products
Corp. V. Sklar,^87 F. Supp. 715 (W.D.La. 1950) ; Fulks v. Fulks, 95 Ohio App. 51.5,

54 Ohio Ops. 131, 121 N.E. 2d 180 (1953); Hagen v. Hachemeister, 114 N.Y. 566,
21 N.E. 1046(1889).

Ordinarily attorneys' fees are not recoverage, Fulks, supra; Lafleur v. Sylvester,

135 So. 2d 91 (La. App. 1961).
Punitive or exemplary damages may be awarded in cases of conversion subject

to the general law of the jurisdiction for such damages, Wood v. Citronelle-Mobile
Gathering System Co., 409 F. 2d 367 (5th Cir. 1968) ; Sudderth v. National Lead Co.,

272 F. 2d 259 (5th Cir. 1960); Kroger Food Co., v. Singletary, 438 S.W. 2d 621
(Tex. Civ. App. 1969). Punitive damages are not allowed in some jurisdictions,
Lowell V. Massachusetts Bonding & Ins. Co., 313 ]Mass. 257, 47 N.E. 2d 265
(1943); Ganapolsky v. Park Gardens Dtvelopment Corp., 439 F. 2d 844 (1st Cir.

1971) ; Anderson v." Dalton, 40 Wash. 2d 894, 246 P. 2d 853 (1952). In others they
are governed by statute, e.g. Ga. Code §105-2002. The awarding of punitive
damages is generally a matter of the jurj^'s discretion rather than the plaintiff's

right, Downs v. Sulphur Springs Valley Electric Co-op., Inc., 80 Ariz. 286, 297 P 2d
339 (1956); Bergdorf v. Chandler, 220 Ar. 727, 249 S.W. 2d 562 (1952); Precision
Plating & Metal Finishing Inc., v. Martin-Marietta Corp., 435 F. 2d 1262 (5th
Cir. 1970) : but see, Davenport v. Woodside Cotton Mills Co., 225 S.C. 52, 80 S.E.
2d 740 (1954).

Negligence

While the conversion theory seems particularly well suited, there are other
common law theories which might support recover}' against either the thief

or the receiver. Actionable negligence occurs when one breaches his dutj'' of

care to another and damage results. Prosser provides the following more sub-
stantial explanation:

Negligence, as we shall see, is simply one kind of conduct. But a cause of action
founded upon negligence, from which liability will follow, requires more than
conduct. The traditional formula for the elements necessary for such a cause
of action maj^ be stated briefly as follows:

1. A duty, or obligation, recognized by the law, requiring the actor to conform
to a certain standard of conduct, for the protection of others against unreason-
able risks.

2. A failure on his part to conform to the standard reciuired. These two elements
go to make up what the courts usually have called negligence; but the term
quite freciuently is aj^plied to the second alone. Thus it may be said that the
defendant was negligent, but is not liable because he was under no duty to the
plaintiff not to be.

3. A reasonably close causal connection between the conduct and the resulting
injury. This is what is commonly known as "legal cause," or "proximate cause."

4. Actual loss or damage resulting to the interests of another. Since the action
for negligence developed chiefly out of the old form of action on the case, it

retained the rule of that action, that proof of damage was an essential part of

the plaintiff's case. Nominal damages, to vindicate a technical right, cannot
l^e recovered in a negligence action, where no actual loss has occurred. Prosser,

supra at §30.
It seems highly unlikely that either a shipper or a carrier would employ the

negligence theory recover against a thief. However, the theory might be attrac-

tive for use against one who purchased or otherwise acquired the stolen goods.
Even against the good faith purchaser an action for conversion seems preferable
to one f(ir negligence. P>oth the shijiper and the carrier may have difficulty estab-
lishing their right to complete recovery on the basis of the negligence of the
receiver or purchaser of stolen goods where the defendant contends that a sub-
stantial portion of their losses were proximately caused Iw the theft and not
his acquisition of the goods.

However, the negligent receiver or purchaser stands in the same position as

any other successivi' tortfeasor. While the thief may be liable for all the damage
caused by his tortious conduct including that incurred after relinquished posses-

sion, Hill V. Peres, 136 Cal. App. 132, 28 P. 2d 946 (1934); Morrison v. Medaglia,
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287 Mass. 46, 191 N.E. 133 (1934), the receiver or purchaser is liable for that

portion of the damage which was caused bv his negligence, Hughes v. Great

American Indemnity Co.., 236 F. 2d 71 (5th Cir. 1956) ; Ristan v. Franlzen, 26 N.J.

Super. 225, 97 A. 2d 726 (1953), aflf'd 14 N.J. 102 A. 2d 614 (1954). (These cases

do not involve negligence associated with a theft, but represent authority for

the liability of successive negligent tortfeasors).

In addition to the fact that the shipper or carrier may only be able to recover

a small portion of his losses against the receiver or purchaser, the award of puni-

tive or exemplary damages in a negligence case is much less likely for a number
of reasons. First, where those damages are covered by statute, recovery may
be limited to intentional torts. Even where they are permitted in negligence

cases, thev will ordinarilv onlv i)e available in cases involving "gross negligence,"

Sviith V. McNulty, 293 F. 2d" 924 (5th Cir. 1961); Cherry-Barrel Co. v. Thatcher,

107 F. 2d 65 (9th Cir. 1940).

Interference

There is one other common law tort theory which shippers and carriers might
seek to use against thieves, receivers and jjurchasers of their stolen propertj^

—

interference. The tort of interfering with a contractual or other business relation-

ship generally arises in context of overly aggressive competition. Ordinarily,

the interference must result from a malicious intent and mere negligent inter-

ference is not actionable, Donovan Construction Co. v. General Electric Co., 133 F.

Supp. 870 (D. Minn., 1955); Morse v. Piedmont Hotel Co., 110 Ga. App. 509,

139 S.E. 2d 133 (1964); but see Carbone v. Ursich, 209 F. 2d 178 (9th Cir. 1953).

Co., v. O'Honlon, 243 N.C. 457 91 S.E. 2d 222 (1956). As Prosser notes, -'[Since]

intentional interference is to be required, it presupposes knowledge of the plaintiff's

interest, or at least of facts which would lead a reasonable man to believe in their

existence." Posser, swpra at § 123. There seems little doubt that the thief would
or should be aware of the adverse effect of his conduct on the business interest

of the shipper and carrier. However, the liability of the receiver and particularly

subsequent purchasers is less clear particularly in view of the generally intentional

nature of the tort.

Because of the particular suitability of an action for conversion against both
the thief and those who subsequently come into possession of the property and
because the action may be brought by either the shipper or one with a right to

possession, it seems unlikely that any other theory of civil recovery would be

used in such cases, with one possible exception. That exception involves theories

of civil recovery where the legislature has provided for treble damages. The
advantage of bringing an action under such statutes rather than on a theory of

conversion is that exemplary or punitive damages may be difficult or impossible

to recover especially against anyone but the actual thief.

Antitrust Violations

There are at least two types of federal legislation which might apply to these

situations—the antitrust laws and the civil recovery aspects of the Organized
Crime Control Act of 1970. The possiblity of a successful treble damage antitrust

action seems remote. It has been suggested that the activities of organized crime

are susceptible to antitrust prosecution, "Antitrust Enforcement Against Organized
Crime" 70 Columbia Law Review 307 (1970). However, the Clayton Act, 15

U.S.C. §§ 12, 15, provides:
Any person who shall be injured in his business or property by reason of

anything forbidden in the antitrust laws may sue therefor in any district

court of the United States in the district in which the defendant resides or

is found or has an agent, without respect to the amount in controversy, and
shall recover three fold the damages by him sustained, and the cost of suit,

including a reasonable attorney's fee.
" 'Antitrust laws,' . . . includes the Act entitled 'An Act to protect trade

and commerce against unlawful restraints and monopolies,' approved July
second, eighteen hundred and ninety; sections seventy-three to seventy-
seven inclusive, of an Act entitled 'An Act to reduce taxation, to provide
revenue for the Government, and for other purposes' of August twenty-
seventh, eighteen hundred and ninety-four; an Act entitled 'An Act to

amend sections seventj^-three and seventy-six of the Act of August twenty-
seventh, eighteen hundred and ninety-four,' entitled 'An Act to reduce
taxation, to provide revenue for the Government, and for other purposes'
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of August twenty-seventh, eighteen hundred and ninety-four; an Act entitled

'An Act to amend sections seventy-three and seventy-six of the Act of

August twenty-seventh, eighteen hundred and ninety-four' entitled 'An Act
to reduce taxation, to provide revenue for the Government, and for other
purposes,' approved February twelfth, nineteen hundred and thirteen; and
also this Act."

Neither these sections nor the circumstances under which most private anti-

trust cases arise suggest the type of facts surrounding the theft of goods from a
carrier and their subsequent re-entry into legitimate business.

The code sections most commonly relied on to support private actions

under the antitrust laws are § 1 of the Sherman Act (15 U.S.C. § 1), dealing
with combinations, contracts and conspiracies in restraint of trade . . . ; § 2

of the Sherman Act (15 U.S.C. § 2), dealing with monopolization and at-

tempts to monopolize . . . ; § 2 of the Cla.yton Act as amended by the
Robinson-Patman Act (15 U.S.C. § 13) dealing with discrimination in prices

or other price-related practices . . .; and § 3 of the Clayton Act (15 U.S.C.

§ 14), dealing with tying and exclusive dealing contracts. . . . Hills, Ajilitrust

Adviser 546 (1971).
"

These and other antitrust violations will only very rarely be involved in a
case involving theft of property from a carrier.

Racketeering Enterprises

The criminal enterprise sections of title 18 seem more appropriate. IS U.S.C.
§]1964(c) provides:

Any person injured in his business or property by reason of a violation of

§ 1962 of this chapter may sue therefor in any appropriate United States

district court and shall recover threefold the damage he sustains and the
cost of the suit, including a reasonable attorney's fee.

The prohibitions of § 1962 state:

(a) It shall be unlawful for any person who has received any income
derived, directly or indirectly from a pattern of racketeering activity or

through collection of an unlawful debt in which such person has participated

as a principal within the manner of § 2, title 18, United States Code, to use

or invest, directly or indirectly, any part of such income, or the proceeds of

such income, in acquisition of, any enterprise which is engaged in, or the
activities of which affect, interstate or foreign commerce ...

(b) It shall be unlawful for any person through a pattern of racketeering

activity or through collection of an unlawful debt to acquire or maintain,
directly or indirectly, any interest in or control of any enterprise which is

engaged in, or the activities of Vv^hich affect, interstate or foreign commerce.
(c) It shall be unlawful for any person employed by or associated with

anj^ enterprise engaged in, or the activities of which affect, interstate or

foreign comrnerce, to conduct or participate, directly or indirectlj', in the
conduct of such enterprise's affairs through a pattern of racketeering activity

or collection of vmlawful debt.
fd) It shall be unlawful for any person to conspire to violate any of the

provisions of subsections (a), (b), or (c) of this section.

Racketeering activity as used in section 1962 is defined in section 1961(1):
"racketeering activity" means (A) any act or threat involving murder,

kidnaping, gambling, arson, robbery, bribery, extortion, or dealing in narcotic

or other dangerous drugs, which is chargeable under State law and punishable
Ijy imprisonment for more than one year; (B) any act which is indictable

under nny of the following provisions of title 18, United Stated Code, Sec-

tion 201 (relating to bribery), section 224 (relating to sports bribery),

sections 471, 472, and 473 (relating to counterfeiting), section 659 (relating

to theft from interstate shipment) if the act indictable under section 659 is

felonious, section 664 (relating to embezzlement from pension and welfare

funds), sections 891-894 (relating to extortionate credit transactions), sec-

tion 1084 (relating to the transmission of gambling information), section 1341

(relating to mailfraud), section 1503 (relating to obstruction of justice),

section 1501 (relating to obstruction of criminal investigations), section 1511

(relating to obstruction of State or local law enforcement), section 1951
relating to interference with commerce, robbery, or extortion), section 1952
(relating to racketeering), section 1953 (relating to interstate transportation

of wagering paraphernalia), section 1954 (relating to unlawful welfare fund
payments), section 1955 (relating to the prohibition of illegal gambling
business), sections 2314 and 2315 (relating to interstate transportation of
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stolen property), sections 2421-24 (relating to white slave traffic), (C) any
act which is indictable under title 29, United States Code, section 186-

(dealing with restrictions on payments and loans to labor organizations or
section 501(c) (relating to embezzlement from union funds), or (D) an.y

offense involving bankruptcy fraud, fraud in the sale of securities, or the
felonious manufacture, importation, receiving, concealment, buying, selling,

or otherwise dealing in narcotic or other dangerous drugs, punishable under
any law of the United States.

"Pattern of racketeering activity" means two or more acts of racketeering
activity committed within ten years of each other, 18 U.S.C. §1961(5). The
shipper or carrier who have been the victims of a cargo theft may be able to-

recover under 18 U.S.C. § 1964(c). If so, the required prohibited conduct vuider

18 U.S.C. § 19G2 will probably involve subsection (c) (use of a pattern of racketeer-

ing activities by an emploj'ee or associate to conduct the business of an interstate-

enterprise) or subsection (*d) (conspiracy to the conduct made unlawful subsection
(c)). The type of "racketeering activity" most likely involved will probably be
indictable rnisconduct in violation of 18 U.S.C. §2315 (knowing receipt of stolen

property "moving as, or which are a part of, or which constitute interstate or
foreign commerce"). B.y definition liability only extends to those employed by or
associated with an enterprise engaged in or affecting interstate commerce and
therefore would probably not cover the actual thief. Even against this limited
class of potential defendants, the plaintiffs must prove two separate criminal

violations found among those listed in IS U.S.C. § 1961(1) which were committed
in conducting the enterprise's affairs. This will obviouslj^ not be possible in a
great many theft cases.

Conclusion

Neither negligence nor interference offer any advantages not included within
an action for conversion and both involve disadvantages not associated with
such action. If the facts will support recovery under either the antitrust laws,

the racketeering enterprise statutes, or the common law theory of conversion,
the plaintiffs are likely to fare better under the treble damages provisions of the
federal statutes than the uncertaintj' of punitive damages in conversion. While
antitrust provisions will rarely apply to the facts of a cargo theft and the criminal
enterprise statutes more often but will support recovery certainly in a limited
number of cases, cargo theft v%^ill always involve a conversion. Moreover, con-
version should prove far easier to establish than either a violation of the anti-

trust laws or liabihty under 18 U.S.C. § 1964(c), and liability for the conversion
will extend not onlj^ to the thief but any subsequent possessors.

Charles Doyle,
Legislative Attorney,
American Law Division.

Excerpts* From the Second Circuit Sentencing Study, A PcEPORt to the
Judges of the Second Circuit

Prepared by: Anthony Partridge and William B. Eldridge, Federal Judicial Center,
August 1974

foreword

Among the constructive responses to America's grave problems of crime and
punishment has been the growing interest of law people in the subject of "cor-

rections"—the dubious label we attach to the post-conviction process from
sentence through prison and parole. Lawyers and judges have begun to confront
these subjects as their proper responsibilities. We recognize increasingly that we
are not free to take our final curtain when guilt has been admitted or determined.
Like it or not, criminology is our business.
Res ponding to one aspect of this newly urgent awareness, Chief Judge Kaufman,

in June 1973, appointed a Second Circuit Committee on Sentencing Practices.

The si xteen members of the Committee include prosecutors, defense lawj'ers,

probati on officers, and judges.

*The Appendix, containing detailed information on cases 1-20, is omitted.
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Believing that self-knowledge is a necessary, albeit not sufficient, step towards^
self-improvement, the Committee has undertaken, as one of its primary responsi-
bilities, to consider how the business of sentencing is actually conducted in the
courts of our circuit. As part of this continuing investigation, the Committee
expects to undertake in-depth interviews with the district judges so that we
may marshal their collective wisdom, experience, attitudes, and, of course,
divergences relating to this difficult responsibility.

For a modest beginning, having in mind the familiar view that "disparity" in

sentencing is a major evil, we determined to take a somewhat particularized look
at this subject in terms of the sentencing practices of our own judges. The present
study is the result of this endeavor.
The task of organizing the disparity study was undertaken by a subcommittee

composed of Hon. Robert C. Zampano, Hon. Paul J. Curran, Murrav Mogel,
Esq., Patrick Wall, Esq., Mr. John T. Connolly, S.D.N. Y. Probation Chief,
and Mr. James F. Haran, E.D.N.Y. Probation Chief, with the undersigned as
chairman. The subcommittee worked closely with Messrs. William B. Eldridge
and Anthony Partridge of the Federal Judicial Center, which agreed to advise
on all phases of the study. After the basic outline of the study was formulated
and approved by the full committee, the Center's scholarly representatives took
over and conducted the administrative tasks and analysis hereinafter recounted.
Our debt to our two friends from the Center and their colleagues is substantial,
as we cheerfully acknowledge.
The occasion of this report is not one either for a major celebration or for false

modesty. Our objectives were limited. Our product reflects that. It is our hope
that this concrete picture of ourselves will help to encourage interest, self-scrutiny,
and, most importantly, the proposals for law reform that we perceive as our
ultimate aims.

Marvin E. Frankel,
Southern District of New York.

September 11, 1974.

The Second Circuit Sentencing Study

NOTE ON the sentencing AUTHORITY OF FEDERAL JUDGES

Because this report is addressed to a group of Federal judges, it assumes famil-
iarity with the various Federal statutes governing sentencing and uses shorthand
expressions to refer to some of them. This note is provided for the assistance of
readers who are not familiar with these statutes.

Generally speaking, a Federal judge sentencing a convicted offender may impose
a term of imprisonment or a term of probation, either of which may be accom-
panied by a fine. The maximum term of imprisonment and the maximum fine

that can be imposed are set forth in the statute dealing with the particular crime

;

the maximum term of probation that can be imposed is five years.
If a judge imposes a prison sentence of more than six months, he may not also

impose a term of probation. Probation and imprisonment for more than six

months are thus mutually exclusive alternatives. Under 18 U.S.C. § 3651, how-
ever, a judge may provide for a term of imprisonment of less than six months to
be followed by a term of probation. This is commonly referred to as a "split

sentence."
If imprisonment is imposed (other than a split sentence), an offender serving a

term of more than 180 days may be released on parole, in the discretion of the
United States Board of Parole, after serving one third of his term. An offender
serving a term of 180 days or less is not eligible for parole.

Except as specificall.y noted, the descriptions of sentences in this report assume
that the sentences were rendered under the above rules. Among the exceptions
that are noted are the following:

Shorthand Notation Meaning
"(a)(1)" Refers to a sentence under 18 U.S.C. § 4208(a)(1), which authorizes

the judge to fix a parole eligibility period of less than one third of the prison term.
"(a)(2)" Refers to a sentence under 18 U.S.C. § 4208(a)(2), which authorizes

the judge to eliminate the minimum period for parole eligibility.

"YCA" Refers to a sentence committing an offender under the Youth Correc-
tions Act. Generally, commitments under this act are "indeterminate" sentences
pursuant to 18 U.S.C. § 5010(b). Under such a sentence, the offender must be
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paroled on or before the fourth anniversary of his conviction. Occasionally, com-
mitments are pursuant to 18 U.S.C. § 5010(c), under which the judge imposes a
term of more than six years (but not more than the maximum provided for the
particular offense) and the offender must be paroled at least two years before the
expiration of the term. There is no minimum period for parole eligibility under a
Youth Corrections Act sentence.
"§ 4209" Refers to 18 U.S.C. § 4209, which permits the judge to apply the

provisions of the Youth Corrections Act to a young adult offender—that is, one
who was at least 22 j-ears old but not yet 26 at the time of conviction. If the
sentence includes a term of probation, the effect of citing § 4209 is to make 18
U.S.C. § 5021(b) applicable; that section provides that a judge may release a
youth offender from probation before the expiration of the probation term initially

established, in which case the conviction will be set aside.

Reference is also made in the report to special parole terms under 21 U.S.C.
§ 841. This statute, which deals with certain drug-related offenses, requires a
judge who imposes a sentence of imprisonment to impose in addition a "special
parole term," which is added to any regular period of parole. In the event that
special parole is revoked, the original term of imprisonment is increased by the
length of the special parole term.

CHAPTER I INTRODUCTION

This is a report of a sentencing experiment conducted by the district judges of

the Second Circuit to determine the extent of disparity in the sentencing of criminal
defendants within the circuit. The experiment, in which each district judge
rendered sentences on approximately tliirty presentence reports, was developed
and organized by the Second Circuit Committee on Sentencing Practices, chaired
by former Chief Judge J. Edward Lumbard of the United States Court of Appeals
for the Second Circuit. In the course of it, the district judges of the Second
Circuit—all forty-three of the active judges and seven of the senior judges

—

rendered roughly as many sentences as they normally do in half a year. The
experiment thus represented a major effort at self-evaluation, initiated and
carried out principally by the judges themselves.
The unique quality of this experiment, which sets it apart from all previous

studies of disparity, is the opportunity it provides to observe a large number of

judges rendering sentences in identical cases. Earlier studies have all been
based on the observation of sentences rendered by different judges in different

cases. The obvious problem for such studies is how to determine whether observed
differences in sentences result from differences in judges or differences in cases.

The solution is inevitably a statistical one: the analysis is based on groups of

cases and relies upon group measures such as the percentage of cases in which
different judges give prison sentences. The current study, bj^ contrast, deals
directly with differences in judges' sentencing behavior, without the complica-
tions introduced by differences in the underlying cases. For the first time, we are
able to observe the extent of agreement among many judges on a case-by-case
basis. As wiU be seen later, a study of this type has some methodological problems
of its own. But it does permit modes of analysis not previously possible in dis-

parity studies, and it therefore offers the hope of gaining substantial new knowledge
about the sentencing process.
To the extent that this hope is fulfilled, the credit belongs almost entirely to

the judges. Their interest in evaluating their own sentencing performance, and
their willingness to undertake a substantial extracurricular burden in the service
of that interest, are the foundations on which the study has been built.

The thirty presentence reports were sent to the judges at a rate of five reports a
week over a six-week period beginning March 16, 1974. The first twenty of them
were actual presentence reports, drawn from the files of probation offices Avithin

the Second Circuit, but edited to alter identifying facts such as names, places,

identification numbers, and dates. These twenty cases were selected to be broadly
representative of the sentencing business of the circuit.

Each of the last ten presentence reports was prepared in two versions which
differed from one another with respect to some characteristic that might be
relevant to the sentencing process. In Case 26, for example, the defendant pleaded
guilt}^ in one version and was found guilty after trial in the other, but the versions
were otherwise identical. The judges were randomly divided into two groups, so
that half the judges got one version and half got the other. Through this tech-
nique, it was hoped that we might learn whether certain case characteristics were
more likely than others to be productive of disagreement about the appropriate



8104

sentence. These last ten presentence reports were not selected to represent th&
sentencing lousiness of the circuit; rather, they were selected so that certain

characteristics might be tested. Nine of them were actual presentence reports
drawn from the files of probation offices within the Second Circuit, although one
version of each was of course modified to produce the desired variation, and
occasional other modifications were made to sharpen the issues being studied. The
tenth presentence report in this group was an invention of the Judicial Center
staff.

The analysis of the sentences returned is predicated on the assumption that all

the judges sentencing in a particular case were acting on the basis of the same
informatiTO—that is, the information contained in the presentence report. To
avoid introducing information gained from other sources, a judge who had actually

sentenced a defendant (or who liad participated in a sentencing council considering
the case) was not asked to sentence that defendant for the purposes of the experi-

ment. About half of the judges therefore received somewhat fewer than the full

series of thirty cases. The total number of presentence reports mailed was 1,465,

not coimting those mailed to one senior judge who was unable to participate

because of illness. 1,442 responses were received, with all but two of the non-
responses being in the last ten cases.

For the purposes of the studj', disparity is defined as dissimilar treatment by
different judges of defendants who are similarly situated. Stated differently,

disparity is departure from the principle that the defendant's sentence shouldn't
depend on which judge he gets. It should be noted that this definition excludes
two other phenomena that are sometimes referred to as disparit.y. First, it excludes
dissimilar treatment of similarly situated defendants bj^ the same judge—that is,

departure from the principle that the sentence shouldn't depend on such legally

irrelevant factors as the judge's mood or racial prejudices. Second, the definition

used here excludes disproportionately dissimilar treatment of unlike situations: we
do not deal with the question whether sentences for stealing government checks
are unduly harsh when compared with sentences for income-tax evasion. In view
of the somewhat flexible content of the word "disparitj^," it is important to keep
these limitations in mind.

CHAPTER II—THE EXTENT OF DISPARITY

A. Disparity in sentences rendered in the experiment

For each case in the group of twenty that was selected as representing the
sentencing business of the circuit, the sentences rendered have been ranked from
most severe to least severe. Table 1 shows, for each of these twenty cases, selected

points on the rank list: the two extreme sentences, the median sentence, the sixth

most severe and sixth least severe sentences, and the twelfth most severe and
twelfth least severe sentences. Thus, for Case 1, the median sentence was 10 years'

imprisonment and a $50,000 fine, and the sentences ranged from 3 years' imprison-
ment to 20 years' imprisonment and a $65,000 fine. Twelve judges sentenced to
15 years' imprisonment or more; twelve judges sentenced to 8 years' imprisonment
and a $20,000 fine or less; and so on. In Cases 3 and 5, special parole terms under
21 U.S.C. § 841 are included in the term "probation." i

The construction of a rank list of sentences of course assumes a set of rules for

determining when one sentence is more severe than another. In many cases,

there would be no likelihood of disagreement on that question, but there are

points at which different observers may disagree on whether one sentence or
another is the more severe. Readers who disagree with the rules used here, as well

as others who wish to see more detailed data, are referred to the tables in Appendix
A. These tables contain all the sentences rendered in each case, and permit fairlj^

easy assessment of the importance of differences that would result from alternative
ranking rules. Appendix A also contains brief descriptions of the cases.

' The case numbers in the table are not Ihe same numbers that were assigned to these twenty cases when
they were mailed to the judges. For those judges who may wish to refer to the presentence reports that they
received, a conversion tabic is provided at the beginning of Appendix A.
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The rules that have been used for rankhig in this study are based on the as-
sumption that imprisonment of any length is more severe than probation or a
fine, that supervised probation is more severe than a fine or unsupervised pro-
bation, and that a fine is more severe than unsupervised probation. They also
give some weight to the authority under which a prison sentence or probation
is imposed. The details of the rules are perhaps best understood by treating
them as a series of procedural steps. Each step is applicable only to sentences
that are of equal rank under the previous step: that is, Step 2 is used only as
necessary to break ties at Step 1, Step 3 is used only as necessary to break' ties
at Step 2, and so on. For ranking from most severe to least severe, the basis
for ranking at the successive steps is as follows:

1. Length of term of imprisonment imposed (with indeterminate sentences
under the Youth Corrections Act counted as four-year terms).

2. Length of term of supervised probation (including, in Cases 3 and 5, any
special parole term imposed under 21 U.S.C. §841).

3. Amount of fine.

4. Length of term of unsupervised probation.
5. Authority under which a prison sentence was imposed, as follows (from

most severe to least severe): a. Regular authority or 18 U.S.C. §3651; b. 18
U.S.C. § 4208(a)(1); c. 18 U.S.C. § 4208(a) (2); d. Youth Corrections Act (in-

cluding 18 U.S.C. §4209).
6. For Young Adult Offenders only, the authorit}- under which a probation

sentence or split sentence was imposed: a sentence under the regular authority
is treated as more severe than a sentence of equal length under 18 U.S.C. § 4209.
The ranking is not affected by the length of any prison sentence whose execu-

tion was suspended, or by any requirement such as restitution, participation in
a drug program, etc.

For a variety of reasons, the number of sentences available for ranking varies
somewhat from case to case. In part, this reflects the policy of not sending the
presentence report to the actual sentencing judge, but principally it reflects the
exclusion from the rankings of two classes of response: failures to sentence by
judges who indicated that they needed more information (including decisions
to commit for observation), and sentences that were ambiguous from 39 to 49.

But speaking roughly, the six most severe sentences in each case can be viewed
as the top eighth, the twelve most severe as the top quarter, and a similar trans-
ation may be made of the numbers at the less severe end of the scale. The median
sentence is the sentence halfv>^ay down the rank list except that in Cases 10 and 13,

where the true median fell between two sentences that were not identical, the
more severe sentence was used. This convention is used in this report whenever
median sentences are displayed, to avoid averaging the tv/o sentences around the
midpoint: every sentence shown in Table 1 and other tables is thus a sentence
actually reported by one or more participating judges.

Table 1 clearlj^ shows a wide range of disagreement among Second Circuit
judges about the appropriate sentences in the tv/enty cases. Substantial disagree-
ment persists, moreover, even if the extremes of the distribution are ignored. In
both Cases 1 and 2, for example, at least six judges imposed prison terms of 15
3'ears or longer, while at least six others imposed prison terms of 5 years or
shorter. Indeed, in many of the cases the disagreement remains substantial even
if we compare the twelfth most severe and twelfth least severe sentences. For
the most part, the pattern displayed is not one of substantial consensus with a
few sentences falling outside the area of agreement. Rather, it would appear that
absence of consensus is the norm.
The effect of differences in the length of prison terms imposed may of course be

somewhat moderated by the fact that actual time served is typically less than
the stated sentence. If parole eligibility dates were arrayed instead of stated
sentences, the range in Case 1 would be stated as one j^ear to GYs years, which
.appears less dramatic than the three to twenty years of the stated sentence.
Moreover, within the limits that the sentence imposes onjits discretion, the Board
of Parole tends to act in ways that limit the effect of disparate prison terms
imposed by the judges. It is impossible to evaluate the impact of parole dis-

cretion of the time that would actually be served under the prison sentences
displayed in Table 1-, since the exercise of that discretion is affected b}" the de-
fendants's behavior in prison. But there can be no question, given the ranges of

sentences shown in the table, that the disparity in stated sentences would be
Teflected in substantial disparity in time served.
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In addition, there is nothing in the system to moderate the effect of disagree-
ments among judges about the threshold question of whether the offender should
be incarcerated at all. The offender who is sentenced to prison may be released
before the expiration of his stated term, but he does go to prison; the offender
sentenced to probation or a fine does not. It is therefore worthy of note that
there was disagreement on the threshold question in 16 of the 20 cases. In the
remaining 4 cases, all the sentencing judges agreed on the appropriateness of
prison; in no case did all of them agree on the inappropriateness of prison. If we
again cut off the extremes of the distribution and look only at the sixth most
severe and sixth least severe sentences, we still find 12 cases in which there was
disagreement about the appropriateness of incarceration.

Differences in the lengths of probation terms and amounts of fines are generally
of less importance, but the lack of consensus is also evident here.

In short, the consistent tenor of the data presented in the table is one of sub-
stantial disparity. In later chapters, we sill seek the answers to questions such as
whether similar sentencing patterns are found within individual districts, whether
some judges' sentences are consistently toward one end of the rank list or the other,

and whether particular features of cases tend to generate disparate sentences.
First, however, we turn to the question of the validity of conclusions drawn from
an experiment of this kind.

B. What the Experimental Sentences Can Tell Us About Actual Sentences

Since the sentences that form the basis for Table 1 were rendered in an experi-

mental environment, the question arises whether—and to what extent—the
disparity shown in the table is representative of what occurs in the courtrooms of

the Second Circuit. A number of issues must be considered.

The Representative Character of the Presentence Reports Studied

It was stated earlier that the twenty cases included in Table 1 were selected to

be broadly representative of the sentencing business of the circuit. It should be
understood, however, that they were not selected to be a statistically valid cross-

section of that business. Moreover, it is important for readers to understand that
no single case in the table is in any sense representative of any class of cases.

Case 2, for example, was a bank robberj^ case. But there is no reason to assume
that the pattern of sentences displayed for that case is typical of bank robbery
cases. The sentences in the case were the product of judicial reactions to a collec-

tion of facts that included not onlj'- the title of the offense, but the circumstances
under which it was committed, the defendant's other involvement with the law,

and a variety of other matters. It would be erroneous to conclude that the range
of sentences for bank robbery among the participating judges is 5 years to 18
years, or that sentences in bank robbery cases are highly disparate, or anything
else about bank robbery cases as a class. The case can properly be viewed only as

one case in a group of twenty that were selected through a process designed to
achieve a reasonably representative group.
The selection process began with the identification of twenty crime categories

from which the cases were to be selected. These categories are shown in Table 2,

which also shows, for each categor}^, the number of defendants who were sentenced
in the circuit, and in each district within the circuit, in fiscal 1973. The case num-
bers in this table are those used in Table 1 to designate the cases from the respec-

tive categories. Except for bribery, securities fraud, and perjury, the categories
were selected because of their numerical significance, either for the circuit as a
whole or for one or more districts within the circuit. The three exceptions were
selected because of an interest on the part of members of the Committee on
Sentencing Practices in increasing the representation of white-collar offenses.

Table 3 lists the crime categories that were excluded from the study. The
first two categories were excluded, although they were relatively large, because
it was anticipated that they would be very much smaller in 1974 and subsequent
years. The remaining categories were excluded on the basis of the numbers shown
in the table.

After the twenty crime categories had been selected they were assigned to
districts, and the chief probation officers were asked to select presentence reports.

The study included one presentence report from Vermont, two each from Con-
necticut, Northern New York, and Western New York, five from Eastern New
York, and eight from Southern New York. The instructions to the chief probation
officers were to seek reports in cases that would not strike judges as unusual.
The chief probation officers of the Eastern and Southern districts undertook to
assure that the cases would include both convictions on pleas and convictions
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after trial, and also that there would be a diversity of defendant charactei'istics

such as prior record, age, narcotics historj-, and family background. Corporate
and other organizational defendants were excluded because of the narrow range
of sentencing alternatives available, but with that exception the objective was
to obtain a variety of circumstances within the mainstream of the sentencing
experience of participating judges.
The presentence reports submitted 'oy the chief probation officers were screened

by Judicial Center staff to ensure that they conformed with the desired char-
acteristics. As a final step, abstracts of the cases were sent to the nonjudicial
members of the subcommittee in charge of the experiment, and their approval
of the cases was obtained. The judicial members of the subcommittee were
excluded from this step to avoid any possibility that their participation in case
selection would affect the sentences they rendered when they later received the
presentence reports.

TABLE 2.—INCLUDED CRIME CATEGORIES

Dafandants sentenced, fiscal 1973 '

Case number and category

1. Extortion, threats, and travel in aid

of racketeering ..-

2. Bank robbery

3. Distribution of narcotic drugs 2

4. Larceny or theft, intarstate commerce
5. Distribution of nonnarcotic drugs -..,

6. Income tax offenses

7. Simple possession of narcotic drugs 2.

8. Mail fraud (including wire, radio,

etc.)

9. Illegal entry or reentry

10. Postal embezzlement-
11. Bribery

12. Firearms and weapons offenses

13. Counterfeiting

14. Forgery other than postal

15. Gambling and lottery offenses.

16. Bank embezzlement
17. Transportation of stolen securiti>-s._

18. Larceny or thaft, post office

19. Securities fraud

20. Perjury

Total, included crimes
Percent ,

Total, all crimes

' This table and table 3 are derived from data maintained by the Administrative Office of the U.S. Courts. Magistrates

cases are not included.
2 The figures for drug offenses are somewhat understated because some defendants convicted under the old law were

also sentenced in fiscal 1973. The old-law cases have been listed as an excluded category.

It must be obvious that this selection process could not provide a sample that
is representative in the sense of being a statisticalh^ valid cross-.section. To mention
onljr one deficiency in this respect, the selection process for the twenty cases
resulted in sj^.stematic underrepresentation of the less freqiient offense categories.

But the twentj^ cases are believed to be representative in the sense that thej^

comprise a varietj^ of case types that are familiar in the circuit. Not onh^ has
each of the cases in fact appeared in a Second Circuit courtroom, but similar
cases will almost certainl}^ appear in Second Circuit courtrooms in the future.
To the best of our knowledge, none of the twenty cases studied could be termed
odd or highly unusual. Moreover, except possibly for the three cases that were
selected to add to the white-collar representation, none of the cases was selected
on the basis of what people thought it would show about disparity; in that sense,

the selection process was neutral.
In summary, the cases studied in the experiment cannot appropriately be used

to draw conclusions about sentencing patterns for particular offenses. Nor can
they be used to draw statisticall.y valid inferences about matters such as the
proportion of the Second Circuit cases in which the judges would disagree about
the appropriateness of incarceration. But if, in this group of cases, disparitj^ in

sentencing appears to be a serious problem, the representative character of the
group is certainly adequate to support the conclusion that disparity is a serious
problem in a substantial proportion of Second Circuit cases.

46-437—75 29

D. Conn. N.D



8110

The "Paper Defendant" Problem

Probably the most serious methodological issue to be considered is whether

sentencesTendered in an experimental situation provide, an fdequate approxima-

tion of what would occur in the courtroom. In the
«^P«","^^\^^^;^J^7„Vnersonal

rendered by judges who have never had an opportimity to form any personal

tnVressions of the defendant on the basis of face-to-face contact Moreover we

hale a decision-making process that has no consequences for flesh and blood

defendants or their famihes or victims.

TABLE 3.-EXCLUDED CRIME CATEGORIES

D. Conn. N.D. N.Y. E.D. N.Y. S.D. N.Y. W.D. N.Y. D. Vt.

Entire

circui

Old-law drug offenses

Selective service -.

Homicide --

Robbery other than bank -

Assault

Breaking and entering

Larceny or theft, bank...

Larceny or theft other than bank, post

offic3, or interstate commerce—
Embezzlement other than bank or postal.

Miscellaneous frauds --

Transportation of stolen motor vehicles

or aircraft

Postal forgery --

Sex offanses -

Narcotics, records and importation

Nonnarcotic drugs, records and importa-

tion

Nonnarcotic drugs, simple possession

Escape, bail-jumping, etc

Kidnapoing.—
Wliscollaneous ganeral offensas

Immigration other than illegal entry

Liquor, Internal Revsnue
Agriculture and conservation statutes

Antitrust ---

Fair Labor Standards Act

Food and drug
Motor Carrier Act ;--.----

National defense laws (except selective

service) -

Miscellaneous Federal statutes.

Customs (except narcotics and liquor)...

Marine offenses

Obstructing the mail.. -----

Violations of postal laws by post office

employees
Violation of aircraft regulations

Total, excluded crimes

3

2

1

5

6

2

10

3

1

1

1

4

6

1

2

2

6

3

2

1

1

1

15

5

1

2

3

4

4

1

10

10
1

8

3

1

3

4

4

4

2

28
24
1

6

3

2

22

43
2

13

28
1

13

11

18

4

2

3

5

8

16

1

9

1

9

4

4

6

18

4

64 309

31

62

1

12

2

19

6

8

28

9

2

2

3

4

11

1

1

7

14

4

3

8

3

8

6

8

1

4

1

269

63
109

1

7

23
5

58

61

16

64

49
3
4

34

28
34
22
3

9

18

18

24
20
4

22
17

1

26
15

18

13

30
9

33 828

The absence of face-to-face contact with the defendant is the less troublesome

of these tl; characteristics of the experimental
fY"^H^ff^i.T>- a nerTon d fsse^^^^^

the sentences rendered by individual judges might l^e diffexe t
;;

^

l\![f„X^^^^

ment of the defendant were to enter into the equation. This i^. P^^^^'^^^'^^^^^J™^

wfth r'spect To those defendants who go to tnal, but ^^ '^^^^ ^^PP^^^^to^ome c^^^^^^^^^^

to the much larger number who are convicted on pleas, ^ut w e are not co com

in this study with the individual sentences; we are concerned with the raugesot

disagreement about appropriate sentences. There is
Y^i ^^In^SrZ^t

thnt if pach of the iudgcs partic natmg in the study had had an opporuinuj vo

S a pe'rLnal asSnen^^ of tlie clein.dants the change, in th^^^^^^^^^^

would have operated in a manner that would substantiall>' alter the di^t ^uuon^

sentences. A defendant who made an unusually
f^^'^^t'i^i^Visi-lh unf.^^^^^^^

have had lower sentences all around; one who made '^^^
,^"^^"^^^^^^^^^

impression might well have had higher sentences. Some
f,f'^"f^"\^;;",g;JetiSi

affected some iudges in one direction and other judges in the oUki anecuon.

it woufd beTnii^ial, one would suppose, to find that the impac ^^ the dc^enda^^^^^

demeanor on the sentences in one of the cases in the "Pf""
.^.'^VCs e ?n ?hoSo^h

the severe sentences more lenient and the euient niore seveie Thus ^n en thou n

the experiment omits part of the information that is availal^le to the judge at t u

time of sentencing, tliis omission is not likely to have had much impact on the

extent of disparity observed.
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The other feature of the experimental environment is of more concern. Surely,

the judges participating in the study must have weighed their sentencing decisions

less carefullj^ and responsibly than they weigh decisions that have real conse-
quences for real people. The appearance of a few unlawful sentences in the studj^

would seem to confirm that a priori notion. It may be that the more careful and
thoughtful deliberation that takes place when real defendants are before the
court leads judges to reach more nearly similar results in similar cases. It may
also be that the responsibility that a judge bears when dealing with the lives of

real people tends to result in sentences more nearly in agreement: the judge
inclined to be tough may find it easier to indulge that inclination when there is

neither a defendant nor a famih' to be hurt by his decisions; the judge inclined to

take probation risks may find it easier to do so if there is no risk at all that the
criminal will find other victims. If these observations are correct, it must be
concluded that there is a tendency here for the experimental data to overstate
the extent of disagreement among the judges. But one would also expect that this

tendencj^ would be less strong in those cases with fact patterns familiar to the
judges: if the judge had a body of his own highh- relevant sentencing experience to

guide him in deciding upon a sentence in the experiment, the influence of less

thorough deliberation or a diminished sense of responsibility would be expected to

be greatlj' reduced.
As was noted earlier, the goal in selecting the twenty cases was to find cases of

familiar types. Nevertheless, given differences in the offense mix from district to

district, not all of the cases were likely to seem familiar to aU of the participating

judges. On the basis of the data contained in Table 2, it seems reasonable to con-
clude that Cases 1, 2, 3, 6, 13, 14, 15, and 17 involved offenses that would be
familiar to all judges with the exception of those quite -recently appointed and,
in some of the cases, with the additional exception of the two judges in the Dis-
trict of Vermont. Putting Vermont aside, each of these offense categories accounted
for at least as many defendants sentenced in each district in 1973 as there were
active judges sitting in the district. For these eight cases, which might be thought
to be more reliable indicators of courtroom perfoi'mance than the others, the
pattern of disagreement shown by Table 1 is not markedly different from that for

the other twelve. Moreover, the pattern holds up even if we eliminate those
judges who entered on duty within the last five years, a procedure that inciden-

tally eliminates both of the Vermont judges. The results of tliis elimination .are

presented in Table 4. Since onl}' 32 of the 50 perticipating judges entered on duty
before 1969, this table uses the fourth and eighth sentences, rather than the sixth
and twelfth, to approximate the octiles and quartiles. The table shows that the
distribution of the sentences of the relativelj^ experienced judges in these cases is

very similar to the distribution of the sentences of all the judges that is presented
in Table 1. In the light of this pattern of sentences rendered by relatively experi-

enced judges in cases involving relatively familiar offenses, it seems probable that
the tendency for the experimental sentences to be more disparate than courtroom
sentences, if it indeed exists it all, is not a very strong one.

The Use of Identical Presentence Reports

For each case in the study, all of the sentences were rendered on the basis of

information contained in identical presentence reports submitted over the signa-

ture of a fictitious cliief probation officer named James E. Miller. In actual

practice, b.y contrast, defendants in cases that are quite similar may Avell have
their presentence investigations conducted by different probation officers who
react differently to similar facts and whose varying perceptions affect both the
factual presentation to the judge and, if there is one, the recommendation. This
difference between the experimental practice and actual practice may affect

the data in several ways. First, and most obvious, by eliminating the differences

in probation officers' perceptions we have eliminated a factor which in actual

practice must tend to be disparitj'-creating. Indeed, it is possible that there are

not only individual differences among the probation officers, but that we ma}^ also

have eliminated institutional differences among probation offices that would
also tend to create more disparity when judges from six separate districts are

considered together.
But is is also possible that we have eliminated a disparitj'-reducing influence,

at least within individual districts. It will be seen in Chapter IV that Mr. James
E. Miller's sentence recommendations carried verj^ little weight with the judges
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in the experiment. It mav be however, that the recommendations of the^r oAvn

chief probation officers-in those districts in which recommendations are made-

wouldcar?y considerable weight. If that is the case, and if the chief probat on

officersTn those districts manage to achieve some institutional consistency m the

?ecoSmendations they make, the disparity shown in the study, insofar as it is

Imrfjudges in the same districts, would tend to be somewhat overstated in

comparison with what actually occurs in the courtroom.
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A third possible effect of using identical presentence reports is that judges may-
have received some of the information in somewhat unfamiliar form. This does
not seem likely to have had a major impact on the sentences rendered, inasmuch
as the general format of the presentence report is prescribed by the Probation
Division of the Administrative Office and is closely followed in all of the six

districts of the Second Circuit. The only proljlem that was specifically observed
was that, in Cases 2 and 9, the report did not call attention to the possibilitj^ of a
Youth Corrections Act sentence. It is possible that this omission might have
influenced the sentence of a judge whose probation office regularly presents the
sentencing alternatives exhaustively, but it doesn't seem very likely that the
distribution of sentence in either of those two cases could have been influenced
very much.

Overall, it seems probable that the net effect of using identical presentence
reports was some understatement of the extent of disparity.

Failure la Simulate Sentencing Council in the Eastern District of New York

For many years, practice in the Eastern District of New York has required
that the sentence be rendered only after the sentencing judge has had an oppor-
tunity to consult with two of his colleagues in a sentencing council. In the course
of the planning for the sentencing study, it was decided not to ask the judges of

the Eastern District to simulate the sentencing council. The sentences received
from the ten participating judges in the Eastern District therefore do not reflect

the influence of their normal collegial procedure. To that extent, the sentences
reported in the study must be taken as representing the sentences that would have
been given in the absence of the sentencing council, rather than those that are
actuality handed down. Presumably, the sentences actuallj' handed down by
Eastern District judges are more nearlj^ in agreement with one another.

Conchisioti

The sentences reported in Table 1 are sentences rendered in a game. The ol^ject

of the game was to simulate actual sentencing decisions. It is in the nature of games
of this type that they are imperfect. But if we cannot eliminate the imperfections,
we can try to evaluate their likely impact on the experimental data. In the fore-

going discussion, we have considered several such miperfections and reached the
following conclusions

:

1. The cases selected for the experiment are sufficiently representative that
a finding of considerable disparity in this group of cases would support the con-
clusion that considerable disparity exists in a substantial proportion of Second
Circuit cases.

2. The inability to simulate face-to-face contact with defendants in the experi-
ment probably did not tend to produce an overstatement of the extent of dis-

parity.
3. The fact that the sentences in the exjieriment woiild not in fact be carried

out may have tended toward overstatement of the extent of disparitj^, but anj^

such tendency does not appear to have been strong.
4. To extent that probation office sentencing recommendations may tend to

liring different judges together in their actual sentencing decisions, the use of

identical presentence reports signed by a fictitious probation officer may have
tended toward overstatement of the extent of disijarity, but the net effect of

using identical presentence reports probably tended toward understatement
rather than overstatement.

Subject to the caveat that the sentences from the Eastern District must be
considered to re|)resent sentences that would have been rendered in the absence
of a sentencing council procedure, we therefore conclude that the disparity
exhibited in Table 1 is a reasonably good approximation of what really happens
in the courtrooms of the circuit.

CHAPTER III PATTKRNS OF SKNTKNCKS

A. Inlroduciion and Summary
In Chapter II, the focus was on the c(uestion whether substantial disparity

exists among the di-^trict judges of the Second Circuit. In this chapter, an effort

is made to analyze the disparity that has been observed by looking for patterns
in llie data that may increase our understanding of it. The analysis here is based
on the same sentences that formed the basis for Chapter II.
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The first question treated is whether the disparity, observed in the previous
chapter is primarily a result of disagreement among judges within individunl
districts or primarih^ a result of differences in sentencing practices among dis-

tricts. It is concluded that substantial disparitj^ exists within districts, and that
differences among districts are of secondary importance. In addition, the dis-
parity found among judges of the Eastern District of New York casts doubt on
the theory that sentencing councils tend to generate common approaches to
sentencing among the judges who participate.
The second question considered is whether experience on. the Federal bench

tends to bring judges closer together in their sentences. No evidence is found of
any such tendency.
The third question addressed in the chapter is whether the disparity observed

is a function of some judges habitually rendering relatively severe sentences
while others habitually render light ones. It is concluded that the disparity is

not so easily explained. The overwhelming majoritj^ of the Second Circuit judges
are sometimes severe relative to their colleagues and sometimes lenient. If there
are indeed "hanging judges" and lenient ones—and it would appear that there
are a few—their contribution to the disparity problem is minor compared to the
contribution made by judges who cannot be so characterized.

B. Methods of Analysis

In comparing sentences with one another, we are limited Idv the fact that
there is no single unit of measurement. If one judge sentences to six months in

prison and another imposes onlj^ a $5,000 fine, we can probably agree that the
first judge was more severe but we have no meaningful way of saying how much
more severe he was. Our inability to do so serves to limit the number of statistical

tools available for analj-zing the data in a study of this type.
The principal tool used in this chapter and Chapter IV is known as the

Kolmogorov-Smirnov test. This test does not require that we be able to measure
the differences between sentences, but it does assume that we are able to rank
sentences in order of severit}'. If that assumption is made, the test can be used
to compare the sentences of two groups of judges in a particular case and ask
whether the relative severity of their sentences is so different that the difference is

unlikely to have occurred simply by chance. For example, if 60 percent of the
experienced judges in the circuit rendered sentences of three years' prison or more
in a case and only 50 percent of the inexperienced judges were that severe, the
difference of 10 percent might well be due to one or more factors, unrelated to
experience, that just happened to be distributed unequally between the two groups
of judges. We could not conclude on this evidence that there is a relationship
between the severity of a judge's sentences and the length of his experience on
the bench. But if GO percent of the experienced judges and only 10 percent of the
inexperienced judges rendered sentences this severe, the 50-pcrcent difference

would not be likely to have resulted solely from the chance distribution of some
irrelevant characteristic among experienced and inexperienced judges. We would
conclude that there was a difference among the sentences that was related to
experience. The Kolmogorov-Smirnov test is essentially a system for evaluating
the likelihood that observed differences of this tj^pe might have occurred ]>y

chance.
The test is used here at the 95-percent confidence level. Thus, an observed

difference between the sentences of two groups of judges will l)e treated as sig-

nificant onl}^ if there are fewer than 5 chances in 100 that the difference could have
occurred through the operation of chance.
Even so, it should be recognized that we run the risk of affirming some rela-

tionships that don't really exist. We run a greater risk, however, of rejecting with
a Scotch verdict some relationships that do really exist. Indeed, given the number
of judges whose sentences are the subject of this study, the Kolmogorov-Smirnov
test generally requires that there appear, for at least one sentence in the case, a
difference in the neighborhoold of 40 percentage points between the two groups
being compared before we can reject, at the 95-percent confidence level, the
possibility that the difference in the sentences observed had nothing to do with
the characteristic being studied.

-

We will be assisted somewhat in the present chapter by our abilit.y to test for

differences between groups of judges not in one case but in twenty. If, for example,
the more experienced judges as a group gave more severe sentences in each of

our twent}' cases, we would conclude that experienced judges sentence more
severely even if we could not claim statistical significance in any single case.

2 The Kolmogorov-Smirnov test is described in Conover, Practical Nonparametric Statistics, at 308-14

(1971).
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Partly because the twenty cases do not constitute a statistically representative
sample of Second Circuit cases and partly because there does not appear to be
an acceptable statistical test available, there is no mathematical way of deter-
mining when such a conclusion is justified. Thus a certain amount of nonstatistical
judgment is involved.

C. Disparity Within Districts

Tables 5, 6, and 7 display the sentences rendered in the twenty cases separately
for the Southern District of New York, the Eastern District of New York, and
the four other districts considered together. Because of a commitment that the
sentences rendered by individual judges would be kept confidential, it is not
possible to publish separately the sentences rendered for each of the smaller
districts.
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Table 5, which displays the sentences for the Southern District of New York,

is similar in format to Table 1. Since thirty of the participating judges were from

the Southern District, the fourth most severe and least severe sentences are used

to approximate the octiles, and the eighth most severe and least severe to approxi-

mate the quartiles. Tables 6 and 7, on the other hand, display every sentence

rendered in the experiment by judges in the other districts. With ten participating

judges in the Eastern District and ten in the four smaller districts, nothing would
be gained by displaying only selected points on the rank list.

Tables 5 and 6 make it clear that the disparity observed in Chapter II is not

wholly a problem of disagreement among districts. Within both the Southern

and Eastern Districts of New York, there is very substantial disagreement.

Moreover, inspection of the detailed data underlying Table 7 indicates that the

smaller districts are not exceptions.

There is also in the data some evidence of differences among districts. It sug-

gests that sentences in the Eastern District tend on the whole to be somewhat
more severe than the median sentences for the entire circuit in particular cases,

that sentences in the four smaller districts tend to be less severe, and that sen-

tences in the Southern District are about equally distributed around the median.

The figures are presented in Table 8.

Because Table 8 is not based on a random sample of cases, it is not possible to

make a statement about the statistical significance of this data. In addition,

application of the Kolmogorov-Smirnov test on a case-by-case basis does not

suggest that the differences among districts are particularly strong. While it

seems probable that there is some tendency for the Eastern District judges to

be more severe than the circuit generally and for the judges from the four smaller

districts to be less severe, it also seems clear that the venue is a good deal less

important than the identity of the individual judge.

TABLE 8.—SENTENCES IN 20 CASES, BY DISTRICT, COMPARED WITH CIRCUIT-WIDE MEDIAN SENTENCES IN

THOSE CASES

E.D. S.D. 4 smaller

N.Y. N.Y. districts

Number of sentences more severe than median sentence in same case...

Number of sentences equal to median sentence

Number of sentences less severe ttian median sentence

Total sentences in 20 cases 168 553 180

The tables showing sentences by district also cast some Ught on the sentencing-

council procedure used in the Eastern District of New York. The sentencing coun-
cil is thought by many to reduce disparity in two ways. First, the sentencing

judge has the benefit of his colleagues' wisdom in arriving at a sentence in a par-

ticular case, and is thought likely to be discouraged from rendering a sentence

greatly out of line with his colleagues' views. Second, the practice of discussing

sentencing problems on a regular basis is thought likely to bring the participating

judges closer together in their approach to sentencing problems. It is extremely
difficult to evaluate these claimed effects with data about actual sentencing

councils, since they involve constantly changing trios of judges. The current study,

of course, provides no opportunity to evaluate the immediate effect of a collegia!

process on sentences in cases that are considered in sentencing councils. But
Table 6 suggests that the alleged effect on judges' ways of approaching sentencing,

if it exists at all, is not very effective in creating a common approach among the

judges of a district. This is not to say that participating in sentencing councils is

not educational. It is to suggest, however, that the generation of a common
approach should not be regarded as one of the major benefits of that particular

kind of education. Each of the Eastern District judges entered on duty in 1971

or earlier, so the sentences in Table 6 are sentences of judges who all had at least

two years of sentencing council experience.

D. The Effect of Experience on the Federal Bench

It might be thought that experience on the bench would tend to be a moderating
factor in sentencing disparity—that experienced judges, as a consequence not
only of their experience in actual sentencing but also of their greater opportunities

to consider sentencing problems in sentencing institutes and other forums, would
have developed greater consensus among themselves than the judges with less

96



8124

experience. If this were true, it would suggest that disparity in sentencing might
be somewhat moderated through efforts to find training substitutes for the
experience that the more recently appointed judges lack. An analysis was there-
fore undertaken to determine whether a greater consensus was in fact exhibited
in the twenty cases by the more experienced judges.

For the purposes of this analysis, the judges were divided into two groups:
those who entered on duty in July 1971 or later, and those who entered on duty
in August 1968 or earlier. Since none of the participating judges entered on duty
in the three years between those two dates, this division followed a natural
break in the data. For the circuit as a whole, 32 of the participating judges were
in the more experienced group and 18 in the less experienced group. For the
Southern District of New York, which was also analyzed separately, 17 judges
were in the more experienced group and 13 in the less experienced.
The Kolmogorov-Smirnov test indicates that there are not statistically sig-

nificant differences in the rank lists of sentences when the experienced and in-

experienced judges are compared, either at the circuit level or within the Southern
District. Within each group of twenty comparisons, a significant difference at
the 95-percent confidence level was found for one case; in twenty tests at a 9.5-

percent confidence level, that can easily happen by chance.
Another way of examining the effect of experience is to ask whether the sen-

tences of experienced judges are often found among both the most severe and the
least severe sentences on the rank list. To answer that question, a group of extreme
sentences was identified at each end of the rank list for each case. The number of

sentences in the group was variable because, if two or more judges gave identical

sentences, there was no basis for choosing among them; blocks of identical sen-
tences had to be completely included or completely excluded. At the circuit-wide
level, groups of six sentences were sought; if the sixth and seventh sentence were
identical, a group of five was sought; if the fifth through seventh sentences were
identical, a group of four was sought; and if the fourth through seventh were
identical, the group of seven or more was accepted rather than accepting a group
as small as three. Within the Southern District the first choice was a group of four,

then a group of three, and then a group of five or more. This technique produced
groups ranging from four to twelve sentences for the circuit as a whole, and from
three to nine for the Southern District.

At the circuit level, half or more of the most severe sentences were rendered
by experienced judges in every one of the 20 cases. Half or more of the least severe
sentences were rendered by experienced judges in 14 of the 20 cases. Within the
Southern District, half or more of the most severe sentences were rendered by
experienced judges in 19 of the 20; half or more of the least severe in 11 of the 20.

Within the circuit, some 64 percent of the participating judges were classified as

experienced; within the Southern District, 57 percent.
Neither the Kolmogorov-Smirnov test nor the examination of the extremes

of the rank lists completely precludes the possibility that experience on the
Federal bench does have some tendency to reduce disparity. But it is entirely

clear that much disparity exists among experienced judges, and that this remains
true even if venue is controlled for by examining the sentences of judges within
a single district.

E. Consistency Among Judges

The final question addressed in this chapter is whether the disparity that exists

reflects a consistent tendency of some judges to impose severe sentences and of

others to impose light ones.

The analytical technique used to deal with this question required ranking the

sentences in each case in order of severity and then, for each judge, comparing the
ranks assigned to his sentences in different cases. The most severe sentence in a

case was given a rank of 1, the next most severe was given a rank of 2, and so on.

Since different numbers of judges sentenced in the various ca.ses, however, a

continuation of this process would have made the numbers at the other end of the

scale noncomparable: a rank of 39 might be the least .severe sentence in one case

but the tenth least severe in another. To adjust for this, a judge who did not
.sentence in a particular case was arbitrarily put into the rank list for that case at a

point suggested by his average rank in the cases in which he did sentence, with the

result that every judge had a rank in each case.

Each time a judge is given an arbitrary rank by this procedure, it of course

tends to increase the apparent consistency of his sentencing. The effect on the

data for the other judges is less clear, however. Since ranks are relative, their

places in the rank list would be affected by the arbitrary ranking of another judge,
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but the direction of that effect might be expected to vary from judge to judge and
case to case. To reduce the impact of this factor, only the sentences in the thirteen

cases having 45 sentences or more were included in the analysis. Of the 650 ranks
analyzed for these thirteen cases, only 39, or 6 per cent, were arbitrary; not more
than 5, or 10 per cent, were arbitrary in any single case.

Table 9 shows, for each of the 50 judges, his average rank in the thirteen cases,

and also his lowest and highest ranks. The table is arranged in declining order of

judge severity as indicated by the average rank. Thus, Judge #1 was the most
severe judge, with an average rank of 5.4. His lowest rank was 1, indicating that
he gave the most severe sentence in at least one case. His highest rank was 11.

In accordance with a common statistical convention, an averaging process was
used when two or more judges gave identical sentences. If the most severe sentence
in a case was ten years in prison, the next most severe nine years, and the next
two judges sentenced to eight years, these last two judges would be given a rank
of 3.5 rather than being treated as tied with a rank of 3; the next rank would be 5.

If three judges gave the eight-year sentence, they would all be given a rank of 4
and the next rank would be 6. It is, therefore, not quite accurate to say that
Judge #1 was among the 11 most severe in each of the thirteen cases. That state-

ment is a reasonably good approximation, however.
For any given case, the average rank is 25.5, as is the median. If a judge were

exactly in the middle of the rank list for each case, therefore, the average rank for

that judge would be 25.5. If his average rank was less than 25.5 he may be said,

on the whole, to have been somewhat more severe than his fellow judges in these
thirteen cases; if more than 25.5, somewhat less severe.

Table 9 shows that most of the judges had average ranks quite close to the
center. Some 29 of the 50 judges had average ranks within three points of 25.5.

But the table also shows that these closely average ranks are averages of widely
differing ranks in individual cases. Judge #33, for example, with an average rank
of 27.0, rendered the least severe sentence in at least one case and the second most
severe in another. Of the 29 judges with averages between 22.5 and 28.5, 26 judges
had a sentence that ranked among the ten most severe in at least one case and a
sentence that ranked among the ten least severe in at least one other. Thus,
relative to one another, individual judges appear sometimes lenient and some-
times severe. The pattern persists even with the judges whose average ranks are
outside the middle group. Of the judges at the more severe end of the scale, only
the first two can be said to have been consistently severe; of those at the more
lenient end, only one appears to be consistent. Consistency of relative position is

thus very much the exception.

TABLE 9—RANKS OF SENTENCES OF INDIVIDUAL JUDGES IN 13 CASES

(A rank of 1 represents the most severe sentence given in a case; a rank of 50 the least severe. More complete data is

provided in appendix C.)

Average rank Lowest rank Highest rank

Judge ':

1

2

3

4 __._

5

6

7

8

9

10..
11...
12

13

14

15

16

17

18

19

20
21

22
23
24..
25...
26
27

See footnote at end of table p. 8126.
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opportunity to assess the impact of particular case characteristics on sentencing
disparity.

Using these techniques, efforts were inad(! to deterniine whether the degree of

disparity was affected l)y the following matters:
1. Whether or not the probation office offered a recommended sentenct'.

2. Whether or not the defendant was addicted to heroin.

;}. Whether or not the defendant was eligible for sentencing as a young adult
offender.

4. Whether the defendant stood trial or pleaded guiltj'.

."). Whether the defendant's prior arrests had resulted in convictions.
(). Whether the offense was "blue collar" or "white collar."

The conclusions reached display a consistency that was not wholly expected.
In some instances, the data indicate that judges do indeed disagree about how to

respond to particular issues raised by the cases. But with a possible exception for

the third item, which is discussed in Section E below, the data also indicate that
resolution of these disagreements would not significantly narrow the range of

disparate sentences. Thus, the lesson of these ten cases seems to be that an
effort to resolve these matters, whatever its intrinsic merit, would not carry much
promise of reducing the extent of disparity within the circuit.

B. Methodological Note

It was stated above that the judges were randomly divided into "A" and "B"
groups. To be more precise, a stratified random sampling technique was u.sed to
ensure proportionate representation of individual districts and also, within the
two districts that have senior district judges, proportionate representation of the
senior judges.^

Although the selection process was random, the possibility remained that the
two groups were significantly unlike in their sentencing predilections. As a check
against this possibility, the Kolmogorov-Smirnov test was applied to the sentences
rendered by the two groups of judges in the first twenty cases, in which thej' w^ere

acting on identical information. In some of these cases did the test reveal a
statistically significant difference in the sentencing patterns of the two groups,
even at the 80-percent confidence level. There was, however, some tendency
observed for the "A" judges to sentence more severely in most of the twenty
cases. It is probable that the results reported in this chapter do reflect some ten-
dency toward greater severity on the part of the "A" group, even though the
tendency was not so strong as to produce a statistically significant difference
in any one case among the twenty.

C. Effect of Probation Office Recommendation

Cases 21 and 22 dealt with the effect of sentence recommendations by the
probation office.'' Recommendations were included in the presentence reports
as follows:

21 A: "It is therefore felt that he merits some consideration for probation
combined with the imposition of a fine."

21B: None.
22A:None.
22B: "W^e respectfully recommend that this defendant be sentenced to

three years imprisonment."
In both of these cases, the .sentences of the judges who received the probation

recommendation conformed with that recommendation somewhat more fre-

quently than the sentences of the judges who did not receive it. But in both cases,
the Kolmogorov-Smirnov test indicates that there is no statistically significant
difference in the distributions of the "A" and "B" sentences. In other words, the
observed differences could be simply the result of the operation of chance in the
division of the judges into the "A" and "B" groups. There is therefore no sound
basis in the data for concluding that the probation recommendation served as a
vehicle for enlarging the area of consensus about the appropriate sentence.

3 Since the sampling was done fairly early in the course of the experiment, it was also stratified to ensure
proportionate representation of the judges who had returned one or more sentences at that time. The pur-
pose was to approach, as nearly as possible, proportionate representation of judges who would participate
in the experiment. This precaution turned out to be unnecessary since all but one of the active judges par-
ticipated in this portion of the experiment, as did all but one of the senior judges who were asked.

* Brief descriptions of the last ten cases, together with all the sentences rendered, are presented in Appendix
B. Although the cases are discussed in this chapter only from the standpoint of examining the impact of

particular characteristics on the sentences, it may be noted that the sentences in these cases tend to confirm
the finding that substantial disparity is the rule rather than the exception.
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Since the probation recommendations in the study were over the signature of

a fictitious chief probation officer named James E. Miller, they were for all prac-

tical purposes anonymous. It is hard to know whether the apparent lack of influ-

ence of these anonymous recommendations reflects the judges' attitudes toward
recommendations received from their own probation offices. While the study

results suggest that judges do not give much weight to the recommendations of a

probation office perceived as an abstract institution, they do not speak to the

question whether the judgments of particular offices, or particular officers, may
carry weight with the judges who regularly deal with them. If the recommenda-
tions are influential, the additional question remains whether probation offices

achieve a measure of consistency in their recommendations that would lead to

the conclusion that their recommendations are disparity-reducing.

In both Cases 21 and 22 the sentence recommended by the probation office was
the median sentence for both "A" and "B" judges. Even if the recommendations
of an anonymous probation officer were not to be accepted by the judges who
received them, it might have been thought that the sentences of the judges who
received them would be more closely grouped around the median than the sen-

tences of the others. Whether the sentences in these two cases display any such
centripetal tendency is not wholly clear from examination of the rank lists, but if

such a tendency is there at all it is not statistically significant at the 95-percent

confidence level.

D. Effect of Heroin Addiction

Cases 23 and 24 dealt with heroin addiction. The defendant's status in this

respect was as follows

:

23 A: Currently addicted to heroin. Was in a drug treatment program at

the time of the crime, and i)erson in charge of the program believed him to be

drug-free at that time.

23B: Formerly addicted, but currently appears to be drug-free. Was in a

drug treatment program at the time of the crime, and person in charge of the

program believed him to be drug-free at that time.

24 A: No record of addiction.

24B: Currently addicted, and addicted at the time of the crime.

Among the judges who sentenced in these two cases, there was no discernible

pattern of differences l)etween the "A" and "B" judges. Indeed, in each of the

two cases, the median sentences of the "A" and the "B" judges were identical.

Statistical testing indicates that any diff'erences in the sentences of "A" and "B"
judges could well l)e due chance.

In Case 23, however, four of the judges handling the addicted defendant com-
mitted for observation under the Narcotic Addict Rehabilitation Act, and in Case

24 one judge did so. In Case 23, it is possible that the sentences that would follow

observation reports would produce a discernible diff'ercnce in the sentences of the

two groups of judges.
Another effort to test the effect of heroin addiction was made in Case 29. In

that case, the presentence report on which judges were asked to sentence presented

the defendant as having sniffed cocaine on a few occasions t)ut as never having

used heroin. However, the judges were also asked what the sentence would have
been "if it were established that the defendant was currently addicted to heroin."

In contrast to Cases 23 and 24, both of which involved crimes that might have
l)ccu coinniittod to support a drug habit, this case involved a sale of several

thousand dollars' worth of heroin; the "A" and "B" versions differed with respect

to the family l)ackground and employment of the defendant.

Tal)le 10 shows the responses to the question what the sentences would have

been if the defendant had been a heroin addict. Most of the judges indicated that

their sentences would be the same. Among the others, some were inclined to reduce

their sentences in this circumstance, but the principal change is reflected in the
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large number of commitments for observation. What the sentences would ulti-

mately have been is of course unknown. But four of them were by judges who had
sentenced to probation on the facts as originally presented. In those cases, com-
mitment itself might well be regarded as an increase in the severity of the sentence.

In summar.y, the information derived from these three cases indicates that there
are considerable differences among judges in their reactions to heroin addiction,
but it does not suggest that resolution of these differences would markedly reduce
sentencing disparity. When the sentences meted out to addicts and those meted
out to nonaddicts in otherwise identical cases were compared, no difference in

the rank lists of sentences was apparent.

E. Effect of Youth Corrections Act

In Case 25, an effort was made to test the effect of the Youth Corrections Act
on disparity. The hypothesis was that the availability of another sentencing
alternative might substantially affect the extent of disagreement about sentences
among the judges. In version "A" of Case 25, the defendant was twenty-six
years old; in version "B," he was twenty-five years old and therefore eligible for

sentencing as a young adult offender.

Case 25 was a bank robbery case and, among the judges who received the "B"
version, only one used the Youth Corrections Act; he sentenced to ten years
under 18 U.S.C. § 5010(c). The case therefore did not indicate that there was
any statistically significant difference between the sentencing patterns for the
young adult offender and the ineligible offender. Data from other cases in the
study, however, suggests that the availability of the Youth Corrections Act does
make a difference in less serious cases.

Tablk 10.

—

Changes in sentences in case 29 if defendant had been a heroin addict

No change 15

Reduce sentence:
5 yrs pris to 2 yrs pris 1

YCA indet. to 3 yrs prob 1

3 yrs pris to 6 mos pris, 30 mos prob 1

2 yrs pris to 1 yr pris 1

2 yrs pris to 6 mos pris 1

Subtotal 5

Increase sentence: 4 mos pris, 8 yrs prob to YCA indet 1

Commit for observation:
Youth Corrections Act 3
Narcotic Addict Rehabilitation Act 9

Subtotal 12

Other information requirements:
Whether defendant would elect civil commitment under Narcotic
Addict Rehabilitation Act 2

More information on extent of addiction 1

Subtotal 3

Change to ambiguous or unlawful sentence 2

No response to question 5

Total 43
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It would appear that the indeterminate sentence under the Youth Corrections
Act, with its maximum incarceration term of four years, is used in the circuit

principally in cases in which a regular sentence would be substantially shorter
than four years.

Other than the "B" version of Case 25, there were seven cases in the study in

which the defendant could have been sentenced under 18 U.S.C. § 5010(b). This
authority was not used at all in Case 9, which involved illegal entry by a non-
resident alien. It was not used at all in Case 2, in which the least severe sentence
given for five years' imprisonment. It was used six times in Case 8, although the
most severe regular sentence given in that case was two years' prison, three

years' probation and a fine. It was used ten times in Case 14, although the most
severe regular sentence was two years' imprisonment. It was used twice in Case
16, although the most severe regular sentence was two months' imprisonment
followed by sixteen months' probation. It was used once in Case 24, although
the most severe regular sentence in either version of that case was one year's

imprisonment. Only in Case 29 was the indeterminate sentence under the Youth
Corrections Act used in a case in which some other judges rendered sentences of

three, four, and five years under regular avithority; even in that case, two years'

imprisonment or less was the more common sentence under the regular authority.

We cannot say, of course, what sentences would have been given in the absence
of Youth Corrections Act authority by the judges who gave these indeterminate
sentences. But the suggestion is fairly strong that the indeterminate sentences are

largely given in cases in which the appropriate sentence for an adult is thought to

be two years' imprisonment or less.

If that inference is correct, there are two possible explanations. One is that
judges sometime sentences more severely when the Youth Corrections Act
indeterminate sentence is available than they do otherwise, and that this in some
cases increases disparity by expanding the range of sentences rendered at the

more severe end of the scale. The other is that this pattern of sentencing indicates

that it is inappropriate to rank indeterminate sentences under the Youth Cor-
rections Act in roughly the same severity category as four-year regular sentences.

Whether one conclusion or the other is correct, or perhaps a little of each, is a

matter on which there maj^ be a disparity of views.

F. Effect of Method of Conviction

In Case 26, an effort was made to determine whether the degree of disparity

among the judges might be influenced by whether the defendant pleaded guilty

or stood trial. In the "A" version of this case the defendant was convicted upon
a plea; in the "B" version he was convicted after a bench trial. No statistically

significant difference was found in the sentences rendered on the two versions.

The effect of plea or trial was also examined with questions in Cases 24 and oO.

In Case 24, the defendant was jjresented in Ixith versions as having pleadc^d

guilty, the two versions differing with resjject to heroin addiction. The judges

were then asked what their sentences would have l)een "if, instead of pleading

guilty and admitting his offense, the defendant had been convicted of this offense

in a bench trial and had continued to maintain a posture of non-involvement."
In Case 30, the defendant was j^resented in l)oth versions as having been convicted

in a jury trial; the difference between the versions was that in one \-ersion the

crime was a fraud against the government while in the other it was transjxirtation

of stolen securities. The judges were then asked what the sentence would have
l)een "if, instead of being convicted by a jury, the defendant had plead(>d guilty."

The responses to these questions are shown in Tables 11 and 12. TIicnc tal)les

indicate, as might l)e expected, that there are differences among judges al)o\it

whether sentences should be less severe if the defendant is convicted upon a i)lea.

For reasons that are not immediately apjxirent, many judges who considered a

lighter sentence appropriate in Case :>0 if the defendant pleaded guilty did not

consider a similar concession appropriate in Case 24. It is possil)le that this was
a function of the way the questions were asked, but that is not a probable ex-

planation. The questions appeared prominently on the same sheets on which
the judges were asked to render their sentences on the facts as i)resented in the

presentence reports, and the judges are likely in l)oth cases to have been aware
l)efore entering their sentences that they wctc bcang asked to consider both the

trial and plea assumptions.
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Tablk 11.

—

Changes in sentences in case 24 if defendant had gone to trial

No change 27

Increase sentence:
3 yrs prob to 1 yr i^ris

3 yrs prob [§ 4209] to 1 yr pris

2 vrs prob [§ 4209] to 2 mos pris, 2 vrs prob.
2 yrs prob [§ 4209] to YCA Indet._l
2 yrs proV) [§ 4209] to 2 yrs prob [regular]

1 3'r prob to 4 mos pris, 20 mos prob

Subtotal.

More information needed on defendant's behavior at trial 4

Change to ambiguous or unlawful sentence 1

No response to question 3

Total 41

Table 12.

—

Changes in sentences in case SO if defendant had pleaded guilty

No change 24

Decrease sentence:
3 vrs pris, $20,000 [(a)(2)] to 1 yr pris, $20,000
2!i vrs pris, $3,500 to 2 vrs pris, $3,500
2 vrs pris, $10,000 to $20,000
1 yr pris, $10,000 to 9 mos pris, $10,000
1 yr ])ris to mos pris

1 vr pris to G mos jjris, 2 vrs prob
1 yr pris to 1 yr i)rob, $10,000
() mos ]jris, 4':> vrs prob, $5,000 to 4 mos pris, 4 vrs and 20 mos prob,

$3,000
(') mos pris, 3 vrs prob, $4,000 to 3 vrs prob, $4,000
(i mos pris, IS mos prob, $5,000 to 2 vrs prob, $5,000
() mos pris, $5,000 to 3 mos j^ris, $5,000
3 mos pris, 2 yrs prob, $10,000 to 2 yrs prob, $10,000
3 mos pris, 9 mos prolj, $15,000 to 1 yr prob, $15,000
3 mos pris to 2 vrs jirob

3 vrs i)rol), $20,000 to 3 vrs prob, $15,000
2 yrs prol), $20,000 to 1 yr prob, $10,000
$10,000, 5 vrs unsup proi) tt) $5,000, 5 vrs unsup \nob
$5,000 to $3,000 1

$5,000 to $2,500

Subtotal _^__

Information requirements

:

More information about defendant's attitude
Information at^out cooperation with prosecutor

Subtotal 2
No response to question 2

Total 47

Although it is clear that judges disagree on whether a concession should l)c given
to defendants who plead and, if so, how large a one, there is no discernible ])attern

that would suggest that one method of conviction or the other is likely to produce
more disparate sentences. The median sentence necessarilly tends to l)e lower in

cases in which the conviction is i)y plea, reflecting lower sentences being given by
those judges who dt) make concessions. But there is no suggestion in tiie data of

any substantial impact on the range of sentences rendered in a particular case.
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G. Effect of Prior Record

Cases 27 and 28 dealt with differences in the defendant's prior record. The
hypothesis was that disparity might be greater if there was only a record of arrests
than if the arrests had resulted in convictions, since judges might disagree on the
effect to be given to an arrest record where there were no prior convictions. The
defendants' prior records were as follows:

27A: Four arrests: one resulting in a small fine, one in dismissal, one in a
year's probation, and one in a one-month jail term.

27B: Same four arrests: one resulting in a small fine, the other three in

dismissal.
28A: Three arrests: one resulting in acquittal, one in dismissal, and one

pending.
28B: Same three arrests: one resulting in a three-year prison term, one in a

small fine, and one in a three-month prison term.
In Case 27, there was a statistically significant difference at the 95-percent

confidence level between the sentences of the "A" judges and those of the "B"
judges. The "B" judges, sentencing a defendant with no convictions, gave mark-
edly lighter .'sentences. Indeed, 9 of the 23 "A" sentences that were ranked were
more severe than any of the 23 "B" sentences. But it is also true that 7 of the "B"
sentences were less .severe than all but one of the "A" sentences. It is therefore
hard to infer from the data any tendency for one version to bring the judges
closer together than the other. It would appear, as expected, that judges give more
severe sentences to defendants who have records of convictions than to those who
merely have records of arrests; it does not appear that they give le.ss disparate
sentences to either group, however.

In Case 28, the defendant was a narcotics addict, a fact that cau.sed many judges
to decline to sentence in the absence of more information. Only 14 "A" judges and
8 "B" judges were ranked, and no statistically significant difference appeared.

H. Effect of Socio-Economic Considerations

Cases 29 and 30 represented an attempt to develop some insight on whether
disparity is greater in white-collar cases than in l)lue-collar cases.
The judiciary has come in for a good deal of criticism in recent years for giving

white-collar criminals sentences that are thought by some to be too light when
compared to sentences given to blue-collar criminals. The validity of that criticism
is outside the scope of this study: we are concerned here with whether judges
disagree with one another about similar cases, and not with the appropriate
relationships between sentences for defendants in dissimilar cases. But if the
appropriate handling of white-collar cases is a subject of public controversy,
it might also he expected that it would be a subject on which judges had differing

views, and that there might therefore be a tendency for sentences to i)e more
disparate in white-collar than in l)lue-collar cases.

Obviously, this problem is too complex to be tested simply. The phrases "white
collar" and "blue collar" are shorthand expressions that sum up a great variety
of characteristics, and there is no typical white-collar or i)lue-colIar situati(m.
Indeed, it isn't always clear whether the phrases are used to refer to the type of

crime or to the personal characteristics of the defendant. Without any pretensions
of completeness, it was decided to include in this study one case in which the
crime was varied and one in which the personal characteristics were varied. The
differences in the versions of these two cases were as follows:

29A: Sale of heroin. Defendant was from a stable working-cla.ss home in

which both parents worked, but the defendant was a high-school drop-out.
Since high school, he had had alternate periods of short-term jobs and
unemployment.

29B. Same transaction. Defendant was the son of a successful business-
man, and was a college student.

30A: Presenting false claims to the government and conspiracy to defraud,
involving Medicare claims by the defendant physician.
30B: Transportation of stolen Treasury securities and conspiracy to sell

them, by the same defendant physician. (The value of the securities was the
same as the amount of the false claims in the "A" version.)

In l)oth of these cases, the "A" judges tended to be somewhat more severe.
This tendency was not statistically significant in either case, however, and it

may reflect only chance factors. There is no discernible tendency in either case
for the sentences based on one version to be closer to each other than those based
on the other. Thus, insofar as th(>se two cases are adequate to test the proposition,
they do not suggest either that district judges in the Second Circuit are more
severe in blue-collar cases or that they are more disparate in white-collar cases.
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OFFICIAL REPORT FROM WASHINGTON:
Antitrust And The Proposed

Revision Of Federal Criminal Laws

Introductory Remarks

By Earl E. Pollock
Member of the Illinois Bar

and

Chairman, Program Committee

Good morning, ladies and gentlemen. We are pleased to welcome you

to the second day of our Spring Meeting Program. Our program this morning
begins with a panel discussion on "Antitrust and the Proposed Revision

of Federal Criminal Laws". Our moderator is Denis G. Mclnerney.

Denis is Chairman of the Section Committee on Criminal Practice and

Procedure. He is with the New York law firm of Cahill Gordon & Reindel,

and has played an instrumental role in putting together our program this

morning. Denis Mclnerney.

Introductory remarks

By Denis G. McInerney
Member of the New York Bar

and

Chairman, Criminal Practice

and Procedure Committee

Thank you. Ladies and gentlemen the subject of our program this morning

had its origin in the National Commission for Reform of Federal Criminal

Laws, which is commonly known as the "Brown Commission", after its

Chairman, former Governor "Pat" Brown of California. That Commission

was established by an Act of Congress in 1967, which provided that it should

be composed of three Senators appointed by the President of the Senate,

three Congressmen appointed by the Speaker of the House, three Presidential

appointees, and three judges appointed by the Chief Justice of the United

States. It had, in addition, an eminent Advisory Committee chaired by the

Honorable Tom C. Clark, and consisting of representative lawyers from

various segments of the legal community.

395
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The Brown Commission had the formidable task of reviewing our entire

federal system of criminal justice and recommending legislation to revise,

repeal, or recodify such portions of our statutory system as might be appro-

priate. The final report of the Commission was issued and submitted to

the President and the Congress in 1971. It included a comprehensive pro-

posed new Federal Code to replace our present Title 18, as well as other

criminal statutes. It went far beyond, however, merely recodifying existing

laws.
«

The Brown Report urged the adoption—and this for the first time in

our federal system of jurisprudence—of a single definition of an "attempt",

which would be applicable to every federal crime. It suggested that a crimi-

nal attempt should be defined as "intentionally engaging in conduct which,

in fact, constitutes a substantial step toward the commission of the crime.

Factual or legal impossibility of committing the crime is not a defense."

Members of this Section will readily perceive that such a definition would

dramatically revise our present definition of, for example, attempts to mo-

nopolize, and would in addition create a new crime, which presumably

would be known as "attempts to conspire to restrain trade".

As a result of this Brown Commission Report, two bills are presently

pending in Congress— S. 1 and S. 1400, both introduced last year. S. 1

was introduced under the sponsorship of Senators McClellan, Ervin and

Hruska, and S. 1400—known as the Administration measure—was sponsored

by Senators Hruska and McClellan. Both of these bills were referred to

the Senate Judiciary Committee Subcommittee on Criminal Laws and Pro-

cedures, the Chairman of which is Senator McClellan, and the ranking

minority member of which is Senator Hruska. These bills have powerful

bipartisan support in this important area of Committee consideration. Be-

cause of their scope and complexity, however, the bills are still in Committee,

so that our program today is entirely timely. As a matter of fact, we have

with u's today the Chief Counsel of the Senate Judiciary Subcommittee

on Criminal Laws and Procedures, Mr. Paul C. Summitt, and he assures

me that today's proceedings will be included in the hearing record of the

Subcommittee's consideration of these bills.

While S. 1 and S. 1400 certainly have a social significance that is beyond

the competence of even this august Antitrust Section of the American Bar

Association, and a great deal of study, time and effort have gone

into both of these measures, we submit that it is appropriate for this Section

to examine this proposed legislation publicly and to explore and evaluate

its impact in the antitrust area. It may be of interest to you and your clients,

for example, that S. 1 would make it a felony to violate the Robinson-Pat-
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man Act, or the Federal Trade Commission Act, or the Sherman Act, or

the Clayton Act. And if the prospect of felony merger doesn't disturb you,

it may be of some interest that both bills provide for probation of a corpora-

tion convicted of a crime, such as an antitrust offense. It is intriguing (to

me, at least) to speculate that perhaps Ralph Nader and his "Raiders"

may some day discover that their true vocation in life is to be probation

officers for a very elite clientele—which would be .screened by whoever com-

poses the Fortune "Five Hundred" list of top corporations in the country.

I will leave further fantasizirig on that subject to you for your own comfort

if nothing else.

Now our program this morning is divided into three parts—like Gaul,

and our panelists have gall bordering on chutzpah. They need it to publicly

criticize these bills which have had so much consideration before.

The first part concerns the substantive changes that would be wrought

by these bills; the second deals with the penalties that they would provide;

and finally, the third will evaluate both. We will then proceed to a more

informal discussion and question and answer period.

Our first panelist is Mark Crane who, upon graduation from Harvard

Law School, became associated with and later a partner of Hopkins, Sutter,

Owens, Mulroy and Davis of Chicago. Despite a very busy life as a litigator

in antitrust and other commercial areas, Mark has found- time to devote

himself to such activities as the Antitrust Section of the Illinois Bar Associa-

tion, of which he is the former Chairman, and our Criminal Practice and

Procedure Committee of this Section. Last May Mark testified on both of

these bills before the Senate Subcommittee considering them, and at the

conclusion of his testimony Senator Hruska and the Senate staffs congratu-

lated him on the contribution that he had made to their work. You will

hear why in just one moment. I give you Mr. Crane.
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By Mark Crane
Member of the Illinois Bar

The United States Senate currently has before it two proposals to establish

a Federal Criminal Code. Senate Bill 1 (S.l) was drafted by the staff of

the Subcommittee on Reform of the Federal Criminal Laws, and is common-
ly known as the McClellan Bill after the Subcommittee's chairman. Senate

Bill 1400 (S.1400) was drafted by a task force in the Justice Department

and represents the Administration's proposal for a Federal Criminal Code.

Although both S.l and S.1400 were stimulated by the Final Report of

the National Commission on Reform of Federal Criminal Laws (issued in

1971), they are substantially different in their antitrust impact. Both affect

the antitrust laws by changing the standards of criminal antitrust liability,

but the havoc wreaked by S.l is far greater. One reason for that is that

S.l purports to amend the antitrust laws themselves, in addition to impacting

upon them by overlaying certain common provisions.

Deletion Of Attempts To
Monopolize From Section 2

Section 316(a)2 amends Section 2 of the Sherman Act to strike out the

words "or attempt to monopolize". The purpose of this deletion is apparently

tp make it clear that an attempt to monopolize falls within the general

section on criminal attempts—Section 1-2A4. Such an intention was indicat-

ed by Senator McClellan's observation that "the general provision on at-

tempt is applicable to every federal crime except as spjecifically excluded

in the section on a specific offense" and will "eliminate the need for special

attempt statutes".^

Putting aside for the moment the substantial changes that Section 1-2A4

would make in the substantive law of attempts to monopolize which I will

discuss later, a collateral effect of deleting from Section 2 of the Sherman

193 CONG. REC. S-569 (daily ed. Jan. 13, 1973, Vol. 119, No. 6).

215 U.S.C. §15.

399
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Act attempts to monopolize would be to deny private parties the right to

obtain treble damages for injuries resulting from such attempts.

Section 4 of the Clayton Act provides that "any person who shall be

injured in his business or property by reason of anything forbidden in the

antitrust laws, may sue . . . and shall recover threefold the damages by him

sustained, and the cost of suit, including a reasonable attorney's fee."^ The

key words are "anything forbidden in the antitrust laws", since the Supreme

Court has held that no right to recover treble *damages can result from

allegedly anti-competitive conduct which is not proscribed by the antitrust

laws.

The "antitrust laws", as used in Section 4 of the Clayton Act, are defined

in Section 1 of that Act^ to include Section 2 of the Sherman Act.^ They

do not, obviously, include the general attempts section of S. 1, nor should

Section 1 of the Clayton Act be amended to include in the definition of

the antitrust laws a general attempts section in the new Criminal Code

which deals principally with criminal activity having nothing to do with

antitrust offenses.

Thus, the effect of deleting from Section 2 of the Sherman Act attempts

to monopolize would be to eliminate the right of private parties to sue

for treble damages—a right which the Supreme Court has said is "not merely

to provide private relief, but ... to serve as well the high purpose of enforc-

ing the antitrust laws."''

Imposing Criminal Liability For Violations

Of The Clayton And Robinson-Patman Acts

Another substantial, and perhaps inadvertent, change in the antitrust laws

is made in the Robinson-Patman and Clayton Acts by Sections 316(c) and

316(d), respectively, of the conforming amendments in S.l.

Taking the Robinson-Patman Act first. Section 316(c) amends the last

paragraph of Section 3 of the Robinson-Patman Act. That paragraph now

provides a fine or imprisonment for "any person violating any of the provi-

'Nashvillc Milk Co. v. Carnation Co., 355 U.S. 373 (1958), holding that a violation of

Section 3 of the Robinson-Patman Act could not be redressed by treble damages because

it was not part of the antitrust laws.

M5 U.S.C. §12.

^Zenith Radio Corp. v. Hazeltine Research Inc., 395 U.S. KM), 130-1 (1969).
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sions of this section.'"^ The language in the conforming amendments to S. 1

would replace the quoted phrase with one providing criminal penalties for

"any person violating any of the provisions of this Act. " (Emphasis supplied.)

Thus, while at the present time criminal penalties attach only to the violation

of one section of the Robinson-Patman Act, the amendment would appear

to make any violation of the entire act a criminal offense, including any

violation of Section 2J This would mean that any price discrimination

offense would carry with it criminal penalties, sweeping away the present

distinction between those oflfenses in Section 2, where a price discrimination

occurs without an express intent to injure a competitor, and those offenses

in Section 3, where the price discrimination results from specific knowledge

that a competitor cannot respond with equal concessions or "for the purpose

of destroying competition or eliminating a competitor."^

Similarly, Section 316(d) of the conforming amendments to S.l would

amend the fourth paragraph of Section 10 of the Clayton Act.^ At the

present time, the paragraph being amended provides criminal penalties for

any common carrier, or director, agent, manager or officer of a common
carrier, who "shall violate this section". (Emphasis supplied.) The proposed

amendment provides for criminal penalties against "any person who violates

this Act". (Emphasis supplied.) Thus, while at the present time there are

provided criminal penalties for common carriers, and their agents who vio-

late Section 10 of the Clayton Act, the proposed amendment would make
the entire Clayton Act a criminal statute. Such an amendment would, for

the first time, impose criminal penalties upon corporations—and on their

responsible officers and directors—who enter into exclusive dealing contracts

found to violate Section 3; who engage in mergers found to violate Section

7; or who serve as directors of two or more corporations which are found

to be competitors in violation of Section 8.'^

The inappropriateness of criminal sanctions for mergers, exclusive dealing

contracts, interlocking directorates and price discrimination is apparent from

the standard of illegality used in the sections creating those offenses—

a

standard phrased in terms of future probability.

Section 2 of the Robinson-Patman Act (price discrimination), Section 3

of the Clayton Act (exclusive dealing contracts), and Section 7 of the Clayton

Act (mergers) each condemns conduct only if the effect of such conduct

•^15 U.S.C. §13a. (Emphasis supplied.)

M5 U.S.C. §13.

«15 U.S.C. §13a

»15 U.S.C. §20.

'"15 U.S.C. §§14, 18 and 19, respectively.
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"may be substantially to lessen competition or tend to create a monopoly"

in any line of commerce. Section 8 of the Clayton Act condemns a director

who sits on the boards of two or more corporations who are competitors

"so that the elimination of competition by agreement between them would

constitute a violation of any of the provisions of any of the antitrust laws",

including agreements violating Section 3 and Section 7 with their future

standards of liability. When the task is to determine what a result "may
be" or whether conduct "tends" to create a prohibited condition, reasonable

men may differ, and criminal p'enalties are singularly inappropriate.

The history of bank mergers illustrates the problems involved in imposing

criminal sanction for an action which is illegal only if it "may" substantially

lessen competition or "tend" to create a monopoly. The Bank Merger Act

of 1966 provided that any bank merger consummated before June 17, 1963

"shall be conclusively presumed not to violate" Section 7 of the Clayton

Act.^^ At least one of the mergers blessed by the Bank Merger Act had

previously been held to be illegal by a District Court. ^^ If the conforming

amendments to S.l had been law in the 1960's, the corporations involved

in those mergers, and their responsible officers and directors, would have

been liable to criminal prosecution for conduct which Congress later ap-

proved—and might well have been convicted before Congress could act.

A further complication in making anti-competitive mergers (and other

similar conduct) criminal offenses is that a merger, legal when it was consum-

mated, may become illegal by reason of subsequent changes in the market.

In United States v. duPont {General Motors)}^ the Supreme Court permitted the

Department of Justice in 1949 to attack duPont's pre- 1920 acquisition of

a 23 per cent stock interest in General Motors because "at the time of suit,

there [was] a reasonable probability that the acquisition [was] likely to result

in the condemned restraints".'* Whether there was a similar probability

when the merger occurred is immaterial because "the Government may
proceed at any time that an acquisition may be said with reasonable proba-

bility to contain a threat that it may lead to a restraint of commerce or

tend to create a monopoly of a line of commerce."*''

Such a result is possible because no intent to lessen competition or create

a monopoly is required for a Section 7 violation. In duPont, the Court stressed

that:

'lAct of February 21, 1966, Pub. L. No. 89-356, §2(a) Stat. 7.

'^United States v. Manufacturers Hanover Trust Company, 240 F. Supp. 867 (S.D.N.Y.

1965).

»3353 U.S. 586 (1957).

"W. at 607.

15/rf. at 597.
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"The fact that all concerned in high executive posts in both companies

acted honorably and fairly, each in the honest conviction that his actions

were in the best interests of his own company and without any design

to overreach anyone, including duPont's competitors, does not defeat the

Government's right to relief. It is not requisite to the proof of a violation

of §7 to show that restraint or monopoly was intended. "^^

Thus, one corporation may merge with another under market conditions

which make the merger seem lawful. These conditions can then change and

the government can charge that the merger violated Section 7 on the theory

that, under the changed market conditions, it "may" (perhaps for the first

time) substantially lessen competition or "tend" to create a monopoly. In

duPont, this resulted only in civil remedies. If S.l becomes law, it could

result in criminal prosecutions for the corporations and their officers and
directors. ^^

Criminal Attempts, Conspiracies And
Solicitation

1. Attempts

Both S.l and S.1400 contain general sections dealing with criminal at-

tempts, ^^ and these sections apply to antitrust offenses. ^^ The standards set

forth in both S.l and S.1400—an intent to commit a crime plus conduct

which corrobates this intent—would place in doubt the relevance of existing

law which has been developed in antitrust litigation on a case-by-case basis

over nearly a century.

At the present time, in order to be convicted of an attempt to monopolize,

it must be shown that there is a dangerous probability that the defendants

wijl succeed in obtaining monopoly power. 2*^ Before courts conclude that

ifi353 U.S. at 607.

^^Indeed, standards of liability phrased in terms of "may" or "tend" make it so difficult

for the prospective offender to determine where lies the line between the criminal and the

permissible as to raise a question whether they are constitutionally vague when they become
criminal offenses. See United States v. Harriss, 347 U.S. 612, 617 (1954) {a statute must be

sufficiently definite "to give a person of ordinary intelligence fair notice that his contemplated

conduct is forbidden by the statute").

i»§l-2A4 in S.l; §1001 in S.1400.

i»§ 1004 in S.l 400; 93 CONG. REC.S-569 (daily ed. Jan. 12, 1973, Vol. 1

1

9, No. 6) (Remarks
of Senator McClellan).

20American Tobacco Corp. v. United States, 328 U.S. 781, 785 (1946); ClifT Food Stores,

Inc. v. Kroger, Inc., 417 F.2d 203, 207 (5th Cir. 1969); Hiland Dairy, Inc. v. Kroger Company,
402 F. 2d 967, 971 (8th Cir. 1968).
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there is a dangerous probability that an attempt to monopoHze will succeed,

the plaintiff has generally been required to show that the defendant had

a significant share of the market in which the attempt to monopolize oc-

curred. ^^ This requirement flows naturally from the fact that the crime being

attempted—monopolization—can only occur in the context of a specific

market. '2

A dangerous probability of success might or might not be construed by

future antitrust courts to be the same thing as the, "conduct which, in fact,

corroborates his intent" required by Section 1001 in S. 1400 and the "conduct

constituting, in fact, a substantial step toward commission" of a crime re-

quired by Section 1-2A4 in S.l. There is certainly a real—perhaps even

"dangerous"—probability that these new words will be construed to mean
something different from the dangerous probability of success in a specific

market which is required today for an attempt to monopolize conviction.

The risk that a general attempts section would not incorporate this require-

ment when applied to attempts to monopolize is underscored by an examina-

tion of the examples given in Section 1-2A4 of S.l for conduct which would

constitute a "substantial step toward commission" of a crime. These examples

include lying in wait for the victim; reconnoitering the place where the

crime is to be committed; enticing the victim to a place where the crime

is to be committed; entering a structure where the crime is to be committed;

and possession or collecting material to be used in connection with the crime.

These standards fit nicely with attempts to commit many common law

crimes, such as rape, murder or robbery. They are wholly inapplicable to

an attempt to monopolize. One can envision the prosecution offering evi-

dence, in an effort to comply with these examples, that the incipient monopo-

list took substantial steps toward completion of its crime by lying in wait

for its unfortunate competitor at the Metropolitan Club, by skulking about

its headquarters office (the "structure" where the crime was to be committed)

or 'h-econnoitering" the market through the use of market surveys and

public opinion polls.

It simply seems inappropriate to wipe away the standards which judges

have developed over 83 years for determining when an attempt to monopo-

21 Walker Process Equipment Inc. v. Food Machinery & Chemical Corp., 382 U.S. 172

(1965); Bernard Food Industries, Inc. v. Dietene Co., 415 F.2d 1279. 1284 (7th Cir. 1969),

cert, denied, 397 U.S. 912 (1970); Hiland Dairy, Inc. v. Kroger Company, 402 F.2d 968, 974

(8th Cir. 1968); contra, Industrial Building Materials Inc. v. Inter-chemical Corp., 437 F.2d

1336, 1344 (9th Cir. 1970j; Lessig v. Tidewater Oil Co., 327 F.2d 459, 474-5 (9th Cir. 1964),

cert, denied, ill U.S. 993 ( 1964).

22United States v. Grinnell Corp., 384 U.S. 563 (1966); United States y. E.I. duPont de

Nemours Co. (Cellophane), 351 U.S. 377 (1956).
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lize exists and substitute for them general standards designed with common
law crimes in mind.

2. Conspiracies

Similarly, the effort to apply general criminal conspiracy statutes to con-

spiracies to restrain or monopolize trade could wipe out the existing law

which has been developed with those particular offenses in mind. Both S. 1

and S.1400 make it a crime "to agree witl\ one or more persons ... to

engage in or cause the performance of conduct" constituting a crime and

then take action to "effect an objective" of the agreement. ^^

This definition of conspiracy would apply both to conspiracies to restrain

trade in violation of Section 1 of the Sherman Act and to conspiracies to

monopolize trade in violation of Section 2 of the Sherman Act. Under

S.1400, the term "conspiracy" when used in those sections "means . . . crimi-

nal conspiracy as described in [Section 1002]".^'* While there is no equivalent

provision in S. 1, Senator McClellan mentioned specifically in his remarks

when he introduced S.l that the general conspiracy section—Section

1-2A5—would apply in the antitrust field.
^^

The law of conspiracy under the Sherman Act has developed in numerous

cases over many years and taken particular note of special problems in

antitrust conspiracies.

One of the most troublesome questions has been where to draw the line

between legal and conspiratorial conduct when the alleged conspirators are

connected with the same business enterprise. Under present law, parent

corporations and their subsidiaries conspire in violation of the Sherman

Act if they are held out as competitors,^^ or if they act in concert to coerce

or restrain third parties,-^ but not if they only act collectively to decide

how they conduct their own affairs.-^ At the present time, however, neither

23§1-2A5 in S.l; §1002 in S.1400.

24S.1400, §1004(b).

2593 CONG. REC. S-569 (daily ed. Jan. 13, 1973, Vol. 119, No. 6).

26Kiefer-Stewart Co. v. Joseph E. Seagram & Sons, Inc., 340 U.S. 211, 215 (1951).

"Perma Life Mufflers, Inc. v. International Parts Corp., 392 U.S. 131, 141-2 (1969); United

States V. General Motors Acceptance Corp., 121 F.2d 376 (7th Cir. 1941), cert, denied, 314

U.S. 618 (1941).

2«Beckman v. Walter Kidde & Co., Inc., 316 F. Supp. 1321, 1326 (E.D.N.Y. 1970), afd
per curiam, 451 F.2d 593 (2d Cir. 1971), cert, denied, 408 U.S. 922 (1972); Report Of The Attorney

General's Committee To Study The Antitrust Laws, at 34 ( 1955); Letter from Assistant Attorney

General Richard W. McLaren to Thomas J. O'Connell, General Counsel of the Board of Gover-

nors of the Federal Reserve System, Feb. 22, 1971, CCH Trade Reg. Rep. ^ 50,122.
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joint activities between a company and its unincorporated division^^ nor

joint action by officers and employees of a single business enterprise^^ consti-

tute a conspiracy.

This law, so laboriously developed, may be inconsistent with the proposed

general conspiracy statutes. Both S.l and S.1400 define "person" as including

both human beings and organizations."'^ There would appear to be nothing

in either bill which would prevent the two persons who conspire from being,

for. example, either two officers of a single corporation discussing the com-

pany's marketing strategy or a manufacturing corporation and its wholly-

owned sales subsidiary discussing the prices at which the sales subsidiary

will sell the products manufactured by the parent. Problems such as these

can be avoided if antitrust conspiracies are left solely the province of the

antitrust laws.

There is an additional problem with Section 1-2A5, the conspiracy provi-

sion in S.l. That provision is superimposed on the present conspiracy provi-

sions in the Sherman Act, which make it a crime to conspire to restrain

or monopolize trade. Since Section 1-2A5 of S.l makes it a crime to conspire

to commit any other crime, apparently it will be a felony under S.l to

conspire to commit the crime of conspiring to restrain or monopolize trade.

Thus, if two competitors get together to try to organize a price-fixing

conspiracy among their fellow competitors, are rebuffed and give up the

attempted conspiracy, it would appear that they would be guilty, under

Section 1-2A5, of conspiring between themselves to organize a conspiracy

to restrain trade in violation of Section 1 of the Sherman Act. A similar

problem would not appear to exist in S.1400 because it simply amends

the definition of conspiracy in the Sherman Act to "mean . . . criminal

conspiracy as described in [Section 1002]".'^^

It is doubtful that the two competitors described above did anything close

enough to restraining trade that the law should take notice of their conduct.

Perhaps it was not the intention of the draftsmen of S.l to reach this result

since a conspiracy to organize a conspiracy to restrain trade sounds very

much like an attempted conspiracy, and Section I-2A5 specifically provides

that criminal attempt "is inapplicable under this section".

2^Joseph E. Seagram & Sons, Inc. v. Hawaiian Oke and Liquors, Ltd., 416 F.2d 71 (9th

Cir. 1969), cert, dented, 396 U.S. 1962 (1970); Cliff Food Stores Inc. v. Kroger, Inc., 417 F.2d

203 (5th Cir. 1969).

30Nelson Radio & Supply Co., Inc. v. Motorola Inc., 200 F.2d 911, 914 (5th Cir. 1952);

New Amsterdam Cheese Corp. v. Kraftco Corp., 363 F. Supp. 135, 138 (S.D.N. Y. 1973); see

Chapman v. Rudd Paint & Varnish Co., 409 F.2d 635, 643, n.9 (9th Cir. 1969).

3i§l-lA4(52) in S.l; §111 in S.1400.

32S.1400, §1004(b).
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On the other hand, it may have been intended to attach criminal signifi-

cance to organizing an aborted conspiracy because Section 1-2A3 of S.l

makes it a crime if a person intentionally "requests, commands, induces

or otherwise endeavors to persuade another person to engage in conduct

constituting, in fact, a crime". Although this Section specifically excepts

criminal attempts from its application, it contains no similar exception for

criminal conspiracies. S.1400, on the other hand, specifically limits its equiva-

lent provision—Section 1003—to certain specified crimes, such as treason,

murder and trafficking in hard drugs. *

3. Solicitations

Whatever the merits may be of punishing solicitation to commit treason,

murder, or drug pushing, it is both unnecessary and unwise to make it

a crime to solicit someone to violate the antitrust laws, when the solicitation

results in neither an attempt nor a conspiracy. In antitrust cases, courts

agonize at length over whether business conduct constitutes an antitrust

offense. The length of antitrust trials and volume of antitrust records is

too well known to need documentation, and it is not uncommon for impor-

tant antitrust opinions by trial judges to review and analyze the facts for

100 pages.

If problems of this complexity are presented by completed transactions,

they become even more difficult when a transaction is inchoate. In the case

of both attempts and conspiracies, some concrete action is required which
may give the court some idea whether the contemplated business conduct,

if completed, would restrain trade. Criminal solicitation leaves out the re-

quirement of action, thereby moving the restraint into the realm of conjec-

ture.

When one man asks another to kill a third man, there is little speculation

involved in deciding that, if the offer were accepted, a crime would result.

But if one man asks another to accept an exclusive distributorship in Illinois

'for a new product on the condition that either party can cancel it on six

months' notice, it is far from clear that an antitrust violation would occur

even if the offer were accepted. At the very least, the detailed provisions

of the never-prepared contract, the size of the parties, the nature of competi-

tion in Illinois, the qualified Illinois distributors available to other manufac-

turers and the sources of supply open to other Illinois distributors are relevant

and unknown. When it is unclear that the final arrangement would be

illegal, and it was never entered into anyway, what purpose is served by

having already busy courts spend time trying to decide whether the proposal

would have been illegal if it had been implemented?

Even in the area of per se offenses—such as price fixing and group boy-
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cotts— it can be difficult to tell whether the conduct involved constitutes

a proscribed activity. For example, courts have struggled mightily—and

inconclusively—over whether consciously parallel conduct evidences an

agreement to fix prices or boycott distributors.'-^ What point is there in

expending this type of judicial effort in situations where the proposed price

fixing scheme or group boycott never got further than one competitor asking

another and getting rebuffed? If the proposal gets into the action stage,

it becomes an attempt or conspiracy and can be dealt with as such.

A' related problem presented by S.l arises from* the interplay between

the criminal attempt and conspiracy sections (§§ 1-2A4 and 1-2A5) on

the one hand and, on the other hand, the amendment of the Robinson-Pat-

man and Clayton Acts to make any violation of those statutes a felony

(§3 16(c) and §3 16(d)). The way the bill is now drafted, every salesman

who solicits an order at a price containing a di.scriminatory discount is guilty

of a criminal attempt, and, if the order is accepted, buyer and .seller are

guilty of a criminal conspiracy. And every executive who unsuccessfully

proposes a merger which a court might later decide "may . . . substantially

lessen competition or tend to create a monopoly" is guilty of a criminal

attempt if he took any substantial action in preparation for the meeting

and, if an executive of the other corporation works with him in exploring

the possibility before calling it off, they are both guilty of criminal conspira-

cy. Surely such results are unwise and unintended, and they can be easily

remedied by modifications of the conforming amendments.

Changes in the conforming amendments would not, however, solve the

basic problem. Attempts to conspire, conspiracies to conspire, solicitations

to conspire, are all too hypothetical to concern the courts when they involve

complex antitrust offenses. The judiciary has more important work to do

than trying to unravel the legal and economic consequences of business

arrangements that never came clo.se enough to fruition to constitute at least

an attempt or conspiracy under present antitrust standards.

MR. McINERNEY: Our next speaker is George W. Liebmann, a member

of the firm of Frank, Bernstein, Conaway and Goldman in Baltimore. George

graduated from the University of Chicago Law School where he served

as Managing Editor of the Chicago Law Review. He is a member of the

bars of both Illinois and Maryland, a former Assistant Attorney General

in Maryland, and the author of a number of learned articles in the American

Bar Association Journal and other legal publications. His subject is sanctions.

Mr. Liebmann.

^^Compare Interstate Circuit Inc. v. United States, 306 U.S. 208 (1939) and Federal Trade
Commission v. Cement Institute, 333 U.S. 683 (1948) wtth Theatre Enterprises, Inc. v. Para-
mount Film Distributing C:orp., 346 U.S. 537 (1954) and United States v. National Maleable
and Steel Castings Co., 1957 Trade Cas. ^ 68,890 (N.D. Ohio 1957), ajfdpn curiam, 358 U.S.

38(1958).
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By George W. Liebmann
Member of the Illinois and Maryland Bars

My comments on the proposed Federal Criminal Codes and their bearing

on antitrust offenses will focus particularly on the sanctions provided by

the various bills though you may be led to draw more general conclusions

inspired by our examination of sanctions.

I begin with the depressingly familiar summary observation that each

of these codes undertakes to do both too much and too little. Each of them

contains innovations incompatible in principle with many of the presupposi-

tions of our economic and legal systems. At the same time, each of them

would do little in practice either to stiffen or alter the present system of

monetary sanctions for antitrust offenses and the enactment of any one of

them would be productive of much sound and fury, together with little

real change in the status quo, at least over the short term. The sanctions

proposed fall into seven categories:

First, there is the familiar albeit rare sanction of imprisonment. None
of the proposals increase the available one year prison term for the basic

antitrust offenses. Each and all of the proposals would considerably expand

the availability of prison sentences for violation of regulations impinging

on the antitrust area. As Mr. Crane has noted, each of the proposals would

broaden, intentionally or otherwise, the definition of antitrust offenses de-

nounced by federal law. The increased application of penal sanctions to

economic regulatory provisions and the felony treatment which the Brown
Commission draft and S. 1 would extend to antitrust offenses would un-

doubtedly, over time, alter the climate of opinion surrounding the Sherman
Act prison sentences by rendering them a familiar rather than exceptional

form of punishment. Felony treatment is, of course, a development with

substantial collateral consequences by reason of the disqualifications imposed

by federal and state law upon persons convicted of felonies,^ by reason of

the denial to the Justice Department of the right to proceed by information

rather than indictment, and by reason of other possible changes, including

changes in the law of arrest. All three drafts have shunned some of the

draconian proposals for higher prison terms, mandatory minimum sentences.

'Comment, The Collateral Consequences of a Criminal Conviction, 23 V'.AND. L.REV. 929 (1970).

409
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and the like of which more will undoubtedly be heard as the congressional

hearings proceed.

Second, there are proposals in all these bills relating to fines. These would

make changes in present law that are substantial on paper but likely to

be unimportant in practice. The Brown Commission conforming amend-

ments retain the present $50,000 fine limit as to antitrust offenses, but pro-

vide for other economic offenses a new penalty of "twice the gain so derived

or twice the loss caused to the victim."^ The conforming amendments to

S. 1 likewise embrace the present $50,000 maximum. Section 1-4 C 1 of

S. 1 provides two alternate means of computing fines. The first of these

would allow a daily fine for a Class E felony such as antitrust off'enses

are designated to of up to $100 a day for up to three years or a maximum
fine in the somewhat bizarre amount of $109,500, discounted to present

value. The penalty is not however one of the familiar daily penalties related

to the duration of the proscribed conduct. In the alternative, S. 1 provides

for a fine of "twice the benefit * * * derived or twice the loss * * * caused

[provided] the court shall not sentence an off'ender to pay a fine in any

event which will prevent him from making restitution or reparation to the

victim."

As in the Brown commission report, these alternate fine measures are

considerately albeit probably unintentionally rendered inapplicable to anti-

trust offenses by the use in the conforming amendment of the phrase "except

that the maximum fine shall be $50,000."

S. 1400, the administration bill, provides a maximum fine for Class A
misdemeanors which antitrust offenses are declared by Section 2002 (a) (1)

(a) to be of $10,000, but preserves existing fines where these are higher.

S. 1400 does, however, effectively supply an alternate fine not to "exceed

twice the gross gain derived or twice the gross loss caused, whichever is

greater."^

We may assume that the failure of the Brown Commission and S. 1 bills

to provide for the applicability of the alternate fine measures to antitrust

offenses is an oversight which will be corrected. Nonetheless, it is fair to

suggest that enactment of any of the provisions would work little practical

change. The fine provision in the administration bill is simpler of administra-

tion as well as more draconian than the double fine provisions in the Brown

Commission Report and S. 1 since it appears to require the use of gross

rather than net figures and thus involves less cost accounting.

^FINAL REPORT OF THE NATIONAL COMMISSION ON REFORM OF FEDERAL
CRIMINAL LAWS, Sec. 3301 (2) (1971).

^S. 1400, Sec. 2201 (c).
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The experience under the analogous provisions of the Canadian Combines

Investigation Acf* and the similar provision of the New York Penal Code^

suggest, however, that these provisions will find limited use since judges

who have survived complex criminal antitrust trials are not likely to relish

the prospect of equally protracted proceedings over factual issues defining

an allowable sentence. If these alternate provisions are enacted, however,

the provision of some sort of appellate review of sanctions—also an issue

in these bills—will become of enhanced importance.

Third, there is a publicity-notice sanction which appears in somewhat

differing forms in each of the proposed codes. Section 1-4 A 7 of S.l, for

example, provides with respect to both corporations and individuals that

they may be:

"* * * required * * * to give appropriate notice of the conviction to the

person or class of persons or sector of the public affected by the conviction

by advertising in designated areas or by designated media or otherwise

for a designated period of time."

Sections 2001 and 2004 of S. 1400 contain similar provisions with respect

to organizations and with respect to individuals found guilty of an offense

involving fraud or other deceptive practices. The Brown Commission, whose

enthusiasm for the works of Nathaniel Hawthorne was less intense than

that of the framers of the other two bills, restricted this sanction to organiza-

tions as distinct from individuals. Section 3007 of its report, a masterpiece

of imprecision, provides that "the Court may require the organization to

give notice of its conviction to the person or class of persons ostensibly

harmed by the offense." An even broader alternate version contained in

the Brown Commission Study Draft would have required the organization

"to give appropriate publicity" as distinct from notice of the conviction.

There are subtle but unimportant differences between these various for-

mulations. The Brown Commission Study Draft prefers the copywriting

talents of Madison Avenue to those of the members of the federal bench.

The Senate Committee does not share the Brown Commission's faith in

the postal service. There may also be differences in meaning between "affect-

ed by," "financially interested in" and the remarkable phrase "ostensibly

•"The fine under the present law is at the moment not limited. The proposed fine is SI

miUion or; for a second offense, $2 million. The only reason for the $1 million is that the

courts never did get the message that there was no limit, that they could go that high, so

no court ever went higher than $75,000 against an individual company." Henry, Current Trends

m Canadian Antitrust Enforcement, 40 ANTITRUST L.J. 780, 786-87 (1971).

^New York Revised Penal Law, §80.00 (3), see also New York Criminal Procedure Law,

§400.30, providing for an offset of payments in restitution. See People v. Yanicelli, 40 A.D.
2d 564, 334 N.Y.S. 2d 550 (2d Dept. 1972).

46-437 O - 75 - 32
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harmed by" used in the Brown Commission version, but we may dispense

with morbid reflections of this character. The principle of all these provisions

is the same, however, and that is that it is an appropriate function of the

judiciary to stir up rather than lay to rest social disputes and that it is

appropriate for it to impose sanctions, the impact of which upon particular

defendants is highly variable and unforeseeable. The inarticulate major

premise of each provision is that federal judges are befuddled creatures who

can be relied upon to blunder about stirring up hornets' nests by utilizing

the provisions to notify prospective suitors and plaintiffs.

To the extent that the sanction is designed to encourage private suits

it seems to embody a new perception of the judicial function and to the

extent that the sanction is designed to decrease corporate sales or individual

opportunities of employment by exposure to bad publicity, it seems a rever-

sion to the primitive. As Judge Learned Hand once reminded us: "the arts

of publicity are black arts."*'

Fourth, there is a drastic proposed sanction of suspension from interstate

commerce provided for by Section 1-4A 1 C of S. 1. The apparent inspira-

tions of this provision are the rarely utilized quo warranto provisions under

state law^ and perhaps the well known provisions of the Panama Canal

Act.*

But analogies to the discretionary grant of authority to do, business in

corporate form may break down in so far as the regulation in question

purports to be a regulation of commerce, since recourse to the national

market protected by the commerce clause has not hitherto in our history

been deemed a mere "privilege". The proposal involves more than "the

petty larceny of the police power"^ and its application may raise problems

under the just compensation clause. As former counsel to the Senate Commit-
tee observed at its hearings "if the definition of 'effect on commerce' is

as broad as the Supreme Court has read it, wouldn't it practically mean
no business?"^"

Fifth, we must consider the proposed sanction of corporate probation,

provided for by Section 2001(c) of S. 1400 and Section 1-4A 1 C 6 of

S. 1. Section 3001(4) (a) of the Brown Commission Report likewise expressly

^Proceedings of the Bar of the Supreme Court in Memory of Mr. Justice Brandeis, 317 U.S.

xi(1942).

''See Fletcher, Cyclopedia of Corporations, .Sections 5048, 8058.

»15 U.S.C.A., Section 31, see 30 OP. ATT'Y GEN. 355 (1915).

^Pennsylvania Coal Co. v. Mahon, 260 U.S. 393 (1928).

^^Heanngs on S. 1 Before the Subcommittee on Criminal Laws and Procedures of the

Committee on the Judiciary, United States Senate, 93d C^oiiij., 1st Scss. on Reform of the

Federal Criminal Laws, May 3, 1973, p. 5992.
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authorizes corporate probation. Although cases arising under present law

suggest that corporate probation is theoretically available, no federal case

appears to have in fact imposed it.^^

In fact, the only conditions of probation that might reasonably be applied

to corporations are restitution and various provisions of an injunctive nature.

The application of such sanctions thus results in a confusion of the proce-

dures of criminal and civil law since adoption of the provision would sup-

.plant the case law relating to_ government injunctions and procedures for

obtaining them with a new, undefined, and much more discretionary body

of case law accompanied by more summary procedures for both the imposi-

tion of the injunction and the imposition of sanctions for its violation. At

the Senate Hearings former counsel for the McClellan Committee observed

in arguing for corporate probation "there are no parallel injunctive remedies

to all crimes. "^^ That argument seems an argument against and not for

corporate probation. It should be recognized that to provide corporate pro-

bation as a sanction for corporate criminal violations is to substantially

expand the authority of the government to obtain injunctive relief against

challenged commercial practices, at least if the unlimited definition of the

government's present authority advanced by Judge Frankel in the Brand

Jewelers case^'^ is not accepted.

It has been pointed out by Edward Levi that one of the great advantages

of the antitrust laws as a mode of regulation is that notwitlistanding the

availability and familiarity of consent decrees the statutes are not primarily

intended as means of imposing government regulation upon industries but

rather as means of avoiding such regulation.^* That advantage would

be importantly compromised if the normal consequence of a government

criminal conviction was the imposition of a discretionary scheme of perma-

nent regulation upon the defendant via a probation decree.

Sixth, the sanction of disqualification from occupations or professions is

proposed by two of the drafts. Section 1-4A 1 C-8 of S. 1 permits disquali-

^'The availability of corporate probation was suggested in United States v. Atlantic Richfield

Co., 465 F.2d 58 (7th Cir. 1971) and United States v. .A. B.C. Freight Forwarding Corp., 112

F. Supp. 190 (S.D.N.Y. 1953), and was denied in State ex rel Howell County v. West Plains

Telephone Co., 135 S.VV. 20 (Mo. Sup. Ct. 1911).

^'^See note 10, supra, at 5594.

"United States v. Brand Jewelers Co., 318 F. Supp. 1293 (S.D.N.Y. 1970). Com^ar^ Comment,
NonstatulOTy Executive Authority to Bring Suit, 85 HARV. L.REV. 1566 (1972), rejecting the expan-

sive view of the BrandJewelers opinion.

"Levi, Book Review, 26 U. CHI. L.REV. 672, 673 (1959), characterizing the antitrust

laws as: "***a responsive and pliable instrument, reflecting, to be sure, our own ignorance,

and yet at least to some extent saving us from our ignorance through the negative value of

filling up a void otherwise too inviting for more harmful regulatory schemes."
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fication of a corporate officer "from exercising similar functions in the same

or in other similar organizations" or if "a member of a licensed profession"

from "practicing his profession". Section 3502 of the Brown Commission

Report would disqualify "an executive officer or other manager of an organi-

zation" from "exercising similar functions in the same or other organizations

for a period not exceeding five years". Just how broad the phrase "in the

same or other" is intended to be is not clear. The executive director of

the Brown Commission, Professor Schwartz, at one time in its deliberations

suggested that "in this day, when va'st quasi-public responsibilities are en-

trusted to business and labor leaders, there may be appropriate occasions

for excluding miscreants from posts of responsibility in particular organiza-

tions*** or interstate or foreign commerce". ^^

Even in the Grinnell case,^^ the only instance of such a disqualification

under the antitrust laws imposed in a civil proceeding, the government was

obliged to admit to the Supreme Court that the sanction "is unduly harsh

and quite unnecessary on this record". ^^ The Supreme Court, though stating

that "relief of this kind may be appropriate where the predatory conduct

is conspicuous"^^ concluded that the executive before it in that case bore

an insufficient resemblance to Mephistopheles to warrant such a sanction—

a

sanction which, if modern writers on 'the new property'^^ are to be given

credence, is the equivalent in modern form of the forfeiture of estate of

past times. The patently nonrehabilitative nature of the sanction^^ certainly

gives credence to the observation some years ago of Professor Sanford Kadish

that "liberally oriented social scientists, otherwise critical of the case made

for the deterrent and vindicatory uses of punishment of ordinary offenders,

may be found supporting stern penal enforcement against economic viola-

tors.'
"21

'^Working Papers of the National Commission Reform of Federal Criminal Laws, Vol.

II, p. 1394 (1970). The Working Papers elsewhere express a different attitude: "It does not

appear to be proper in a Federal Code to go beyond the draft provisions in removing disquali-

fications imposed upon ex-convicts, since most such disqualifications and disabilities are matters

of state law" at 1345.

i^United States v. Grinnell, 326 F. Supp. 244 (D. Mass. 1964), per Wyzanski, J.

^"^See United States v. Grinnell Corp., 384 U.S. 563, 576 (1966).

18W. at 579.

^^See Reich, The New Property, 73 YALE L.J. 733 (1964).

^°It has been said of such proposed sanctions, however, that "there are methods, cheaper

than incarceration, of imposing costs even on prior offenders. •••Exclusion from particular

occupations can be used as a sanction^**. Some of these methods are not entirely free from

the objections advanced earlier to incarceration*** [They] reduce the offender's income from

legitimate activity and so also his incentive to choose it in preference to criminal activity.

POSNER, ECONOMIC ANALYSIS OF LAW (1973), at 363-64.

^'Kadish, Some Observations on Criminal Sanctions and Economic Regulations, 30 U. CHI. L.REV.

423,424(1963).
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Seventh, the remedy of restitution is provided for by Section l-4a 1 C-5

of S. 1 which refers to restitution as an authorized disposition of an offender

and also, of course, by the more familiar provisions of the Brown Commission

and Administration bills establishing it as an allowable condition of proba-

tion. Restitution in a bad check or stolen goods case is one thing. Where

it is applied, however, to large scale economic violations it places the court

in the position of bestowing largesse on large classes of injured persons.

There is reason here to take note of the caution of a distinguished student

of the criminal law made in'another contest:

"* * * the courts are well adapted to weigh the competing claims of individu-

al litigants, but they are poorly equipped to resolve broad issues of policy

involving for example, the reallocation of resources among large social

groups or classes. Judicial lawmaking in the latter area is confronted with

a dual peril: it may ignore considerations relevant to intelligent policy

formulation or, in taking them into account, it may insf5ire doubts about

the integrity of the judicial process."

In summary these new proposals have two vices:

First, they constitute an acceptance in principle of the proposition that

the appropriate powers of the national government in dealing with individu-

al defendants as well as organizations should be virtually unlimited.

Second, notwithstanding their broad sweep in principle, they are likely

in practice to produce little immediate change in the status quo.

The startling element of these proposals is that they constitute a neglect

of obvious measures in favor of exotic ones. The obvious measures are an

increase in authorized corporate fine levels, the possible denomination of

criminal fines as civil penalties, and perhaps felony treatment of hardcore

offenses involving elaborate concealment, bid-rigging, or threats of force,

the only categories of antitrust off"enses in which prison sentences have in

fact been imposed in the past.^^

Such measures would involve no innovation in principle. They are preced-

22Allen, Preface to Freund, STANDARDS OF AMERICAN LEGISLATION at xxviii-xxix

(2d ed. 1965).

23The first two criteria of "blatant" violation listed by the Director of Operations of the

Antitrust Division are:

"(1) consciousness of guilt, which includes evidence of willful intent, knowl-

edge of the illegality of one's conduct, and intentional concealment of the

violation.

"(2) the nature of the violation based upon whether there were predatory

practices, violence, threats or intimidation, or other coercion". Rashid,

Settlements and Consent Decrees, 42 ANTITRUST L.J. 1 10, 1 12 (1971).
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ed by the regulations of the Common Market^^ and of West Germany^^
which effectively allow the imposition of fines up to a million dollars and
in the case of specially willful violations up to a small percentage of annual

sales and they are also preceded by the recommendations of the Administra-

tion Task Force on Productivity and Competition in the Stigler report^^

which noted that, among other things, a more realistic fine structure—long

overdue—would undercut the present demand for class actions as well as,

no doubt, the present demand for the strange creations which we have just

examined. Certainly, there are varying views on this subject. There are those

who are satisfied with the status quo, there are those who would favor

dramatically increased sanctions for all economic violations and there are

those prepared to display indulgence toward increases in monetary sanctions

for violation of the antitrust laws in part because of the conviction that

antitrust enforcement differs from most forms of government regulation in

that its- object is the minimization of need for more direct government con-

trols.

But surely the contention between these schools of thought should center

upon determination of appropriate fine levels and perhaps the felony-mis-

demeanor issue in the case of hard-core offenses and should not be diverted

to the side shows which the unusual proposals in these bills offer as a substi-

tute for what should be the central issue. For these other proposals cannot

resolve or bypass the central area of dispute, save at great costs in terms

of other values which cannot be acceptable to those who believe with Justice

Jackson that "we should draw a line between the necessity of a central

regulation of commerce in the sense of finance and trade and the necessity

for diffused control of such things as affect civil liberties. ^^

MR. McINERNEY: I am particularly happy to welcome our next speak-

er, James T. Halverson, the Director of the Bureau of Competition of the

Federal Trade Commission. After graduation cum laude from Harvard Law
School, he joined a leading Minneapolis law firm, specialized in antitrust

law and soon became a partn'^r. At the same time, he served as Special

^''The Common Market's Regulation 17, Article 15 provides for penalties of up to $1 million,

or up to 10 percent of the previous year's sales in the ca.se of especially willful violations.

"The highest penalty levied by the Commission so far has been S2 10,000 on one of the respon-

dents in the Quinine cartel case." Rahl, European Cumnwn Market AntUnisl Laws. 40 ANTI-

TRUST L.J. 810, 818 (1971).

"^^See generally Schapiro, German Law Against Restraints of Competition, 62 COLUM. L.REV.

1, 201 (1962).

26REPORT OF THE ADMINISTRATION TASK FORCE ON PRODUCTIVITY AND
COMPETITION, reprinted in TRADE REG. REP. H 50250.

^''Statement to the Columbia Oral History Project, quoted in 4 FRIEDMAN & ISRAEL, THE
JUSTICES OF THE SUPREME COURT 1789 1969 at 2543, 2565 (1970).
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Assistant Attorney General of the State of Minnesota. Then having learned

the "black arts" of prosecution and defense (to borrow a phrase borrowed

by our previous speaker), he was appointed Acting General Counsel of the

Federal Trade Commission, and then Acting Chief of the Bureau of Con-

sumer Protection, and finally assumed his present position. He brings to

his task of criticizing the critics you have just heard a rather impressive

background as both a defense counsel and as a prosecutor, but I think

that you may sense a little more enthusiasm for the latter role. I give you

Mr. Halverson.
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AN EVALUATION OF SUBSTANTIVE
CHANGES AND PENALTIES

By James T. Halverson
Director, Bureau of Competition

Federal Trade Commission

Because of our time limitations and the vast number of potential changes

in the antitrust laws posed by the bills revising the federal criminal code,

I will not be able to discuss all pertinent modifications of the antitrust laws.

My perspective on areas covered will not only be that of an antitrust attorney

interested in the contours of antitrust laws, but also that of a government

official responsible for effective antitrust enforcement. Of course, my opinions

are my own, and do not necessarily reflect the views of the Federal Trade

Commi-ssion or any of its individual Commissioners.

Both the McClellan bill (S. 1) and the Administration bill (S. 1400)

attempt to bring together many crimes found outside the existing Title 18.

Both codify defenses and establish standard definitions and principles of

criminal liability. They change the sentencing system by defining the classes

of crime and the range of penalties for each crime more distinctly. Both

bills affect those sections of the antitrust laws carrying criminal sanctions.

This revision of the federal criminal code aims at consistency, clarity,

and the imposition of equitable penalties. Despite these laudable goals, I

believe that partial revision of the antitrust and consumer protection statutes

in the manner attempted is improper. Many problems will arise, including

an unwitting change in the substantive nature of many crimes associated

with antitrust.

I

Changes In Liability For Substantive

Violations Of The Sherman Act

Let me first turn to some proposed revisions in criminal liability for sub-

stantive violations of Sections 1 and 2 of the Sherman Act.

A. Conspiracies and A tlenpts to Monopolize

Both the McClellan and Administration bills would apply their particular

definition of conspiracy to violations of Sections 1 and 2 of the Sherman

419
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Act.^ I see no advantage, however, in scrapping our accumulated antitrust

experience on this point." Definition of conspiracy has always been elusive

and the proposed redefinitions will add nothing to clarity as courts try to

reconcile the old standards with the new.'^

The general sections of both bills dealing with criminal attempts also place

in doubt the applicability of the law developed in antitrust litigation, even

though some question does exist as to whether proof of a dangerous probabil-

ity of success in a relevant market is required of plaintiffs who charge an

attempt to monopolize.^

But the definition of attempt in the McClellan bill, that is, intentionally

engaging in "conduct constituting, in fact, a substantial step toward commis-

sion" of a crime,'' and that in the Administration bill, intentionally engaging

in "conduct which, in fact, corroborates his intent" to complete commission

of an offense,^ both clarify no ambiguities. Instead, they could easily be

construed to broaden the law of attempt to monopolize dramatically beyond

those limits already set by the courts. As with the law of conspiracy, I think

it is inappropriate to borrow a definition of attempt as used in association

with common law crimes for use in the antitrust area.

'Both S. 1 and .S. 1400, using essentially the same language, make it a crime "to agree

with one or more persons ... to engage in or cause the performance of conduct" constituting

a crime and then take action to "effect an object" or "objective" of the agreement (§ 1-2A5

in S. 1; § 1002 in S. 1400). That these definitions of conspiracy would apply to conspiracies

in violation of the Sherman Act is made clear from the language of S. 1400 and from the

remarks of .Senator McCMcllan upon his introduction of S. 1. (See §§ 1004 (b) in .S. 1400, and

93 CON(;. REC. .S-569 (daily ed. Jan. 1:5, 1973, Vol. 119, No. 6).

-The Antitrust -Section, in Report No. 5 on the Brown Commission Report on Reform

of the Federal Criminal Laws, took a similar position on sections in its proposed code which

would apparently have substituted different definitions of criminal attempt and conspiracy

for thosE developed under the Sherman Act by the courts. The Section stated that "adoption

of these sections" could "wipe out 81 years of case law defining these offenses under the Sherman
Act" and that "generalized definitions" were inappropriate for antitrust.

^Cbmpare the language in the two bills requiring action to "effect an object" or "objective"

of the agreement with the statement in United States v. Socony Vacuum Oil Co., 310 U.S.

150, 252 (1940): "Clonspiracies under the Sherman Act are on 'the common-law footing'; they

are not dependent on the 'doing of any act of conspiring' as a condition of liability."

^Compare e.g.. Walker Process Equipment, Inc. v. Food Mach. & Chem. Corp., 382 U.S.

172, 177-8 (1965); and Hiland Dairy, Inc. v. Kroger Co., 402 F.2d 968,975 (8th Cir. 1968),

cert, denied, 395 U.S. 961 (1969); uilh Industrial Building Materials Inc. v. Inter-chemical Corp.,

437 F.2d 1336, 1344 (9th Cir. 1970); Lessig v. Tidewater Oil Co., 327 F.2d 459. 474-5 (9th

Cir. 1964), cert, denied 377 U.S. 993 (1964).

•^§ 1-2.^4 in .S. 1; as with the definition of conspiracy, Senator McClellan remarked in

the introduction of this bill that the definition of criminal attempts in S. 1 would apply to

attempts to monopolize. Moreover, this is evidenced by the fact that the words "or attempt

to monopolize" are deleted from the Sherman Act by the conforming amendments to S. 1.

See § 316 (a) (2) of S. 1.

^§ 1001 in S. 1400; this section applies to antitrust offenses by virtue of § 1004 (b).
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Furthermore, the McClellan bill deletes that language of the Sherman

Act Section 2 applicable to attempts to monopolize, at the same time that

it includes attempts to monopolize within its general section on criminal

attempts/ This deletion would remove the right to bring a treble damage

action for an attempt to monopolize, since it would no longer be included

in one of the "antitrust laws" as defined in the Clayton Act.^ In addition

to limiting a private party's rights for redress, this excision deprives the

government of allies in its quest to prevent attempts to monopolize.^

B. Solicitations, "Conspiracies to Conspire, " etc.

Because the conspiracy section of the McClellan bill is superimposed on

the present conspiracy provisions in the Sherman Act,^" it would apparently

be a crime under S. 1 to conspire to commit the crime of conspiring to

restrain or monopolize trade!^^ Moreover, the McClellan bill makes it a

crime to intentionally request, command, induce or otherwise persuade an-

other person to engage in conduct constituting, in fact, a crime.'' This would

apparently make it a crime to solicit a conspiracy which restrains or monopo-

lizes trade. As for conspiracies to conspire, it appears to me that such an

animal is so remote from a restraint of trade that it would be inadvisable

for the law to be vigilant against it. At best, it would consume more resources

than it would be worth. With respect to solicitations, in addition to the

^S. 1, § 316 (a) (2) deletes the words "or attempt to monopolize" from the Sherman Act.

**§ 4 of the Clayton Act provides that "any person who shall be injured in his business

or property by reason of anylhine; forbidden in ihe antitrust laws, may sue . . . and shall

recover threefold the damages by him sustained, and the cost of suit, including a reasonable

attorney's fee." (15 U..S.C §15).

^The "antitrust laws" as used in § 4 of the Clayton Act are defined in § 1 of that Act,

15 U.S.C. § 12, to include § 2 of the Sherman Act. I would not think they include the general

attempts section of the McClellan bill. I also think it would be undesirable to include in

the definition of "antitrust laws" a general section in the revised Criminal Code, since it deals

primarily with criminal activity having nothing to do with antitrust offenses.

^^See S. 1, § 1-2A5; in contrast, S. 1400 provides that whenever a conspiracy to commit

an offense is made an offense outside § 1002, it means criminal conspiracy as described in

that section. S. 1400, §§ 1002, 1004.

"I have not attempted in the text to analyze a similar problem which flows from the

relationship of the criminal attempt and conspiracy sections in S. 1 (§§ 1-2A4 and 1-2A5)

and the amendment of the Robinson-Patman and Clayton Acts that make violations of those

statutes a felony. (§§ 316 (c) and 316 (d); see di.scu.ssion of this change in Section II. of the

text.) I think such a change, from civil violations to criminal offenses, was unintended. Nonethe-

less, the way the bill is now phrased, it could impose criminal penalties on persons for a

conspiracy or attempt relating to offenses in these two Acts.

'•^^ 1-2A3 of S. 1 makes it a crime if a person intentionally "requests, commands, induces

or otherwise endeavors to persuade another person to engage in conduct constituting, in tact,

a crime." Although this .section does specifically except criminal attempts from its application,

no similar exception for criminal conspiracies exists. S. 1400 limits its .solicitation provision

(§ 1003) to certain specified crimes, such as treason, murder and trafficking in hard drugs.
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evidentiary problems posed in proving that one did occur, there would be

the tremendously burdensome requirement of proving that the action which

was solicited would have been illegal {/"completed—a bizarre form of incipi-

ent antitrust violation.

II

Imposing Criminal Liability For Violations

Of Clayton And Robinson-Pitman Acts

The change in status of some acts—from mere antitrust violations to

criminal offenses—has excited much comment. ^^ The McClellan bill would

make any violation of the Clayton Act or the Robinson-Patman Act a felony.

Today most sections of these statutes, such as Clayton Act 3, 7 and 8 and

Robinson-Patman 2, carry no criminal sanctions. In my opinion, to impose

them for illegal mergers, exclusive dealing contracts, interlocking directorates

or price discrimination is most inappropriate. Criminal penalties do not

make sense when the standard of illegality used in almost all the sections

creating these offenses is phrased in terms of future probability and often

involves complex economic analysis, every phase of which honest men can

disagree over.

Ill

Elevating Antitrust Violations

To The Status Of Felonies

The conforming amendments to the McClellan bill make another signifi-

cant change relating to penalties for antitrust criminal offenses. All violations

of the Sherman Act are elevated to the status of felonies, as are all criminal

violations of the Robinson-Patman and Clayton Acts, including those new

'^§ 316 (d) (2) of the conforming amendments to S. 1 would amend the fourth paragraph

of § 10 of the Clayton Act ( 15 U.S.C. § 20). At the present time, the paragraph being amended
provides criminal penalties for any common carrier, or director, agent, manager or officer

of a common carrier, who "shall violate this section" (Emphasis added.) The proposed amend-

ment provides for criminal penalties against "any person who violates this Act.'" (Emphasis

added.) Thus, while at the present time there are provided criminal penalties for common
carriers and their agents who violate § 10 of the Clayton Act, the proposed amendment would

make the entire Clayton Act a criminal statute.

In a similar fashion, § 316 (c) amends the last paragraph of § 3 of the Robinson-Patman

Act, a section which now provides a fine or imprisonment for "any person violating any of

the provisions of this section." § 316 (c) would substitute the quoted phrase with one providing

criminal penalties for "any person violating any of the [provisions of this .id. " ( Emphasis added.

)

The amendment would appear to make any violation of the entire Robinson-Patman Act

a criminal offense, and not just violations of § 3.
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criminal offenses which attained their criminal status by virtue of the con-

forming amendments.^** A person convicted in the future would thus be

a felon and subject to, inter alia, revocation of a state-granted license, discrimi-

nation in hiring, or loss of right to vote.'^ Also, the Department of Justice

would be compelled to proceed in criminal cases solely by indictment, with-

out having the option of proceeding by information.

I doubt that such a change in status would substantially contribute to

deterrence of antitrust violations.^® Judges are»now reluctant to impose crimi-

nal sanctions in the antitrust area at all, and making antitrust offenses

felonies would probably aggravate their wariness. I also think it would be

unfair to impose the status of felon on an offender of the antitrust laws.

This is an area of the law in which the precise formulations of legal rules

are difficult because of the changing circumstances and arrangements in

the marketplace. I do believe that in certain areas, especially price-fixing

and market allocations, there should be strenuous efforts to impose the

maximum misdemeanor penalties on offenders. It is in such a policy, and

not in making these crimes felonies, that the deterrent effect of the statute

will get its bite.

IV

Changes In Criminal Penalties >

There are a number of additional fines, penalties and damages provided

for in either the McClellan or Administration bills which should be given

careful consideration, and which might be beneficial supplements to existing

'*&,?, e.g., §§ 316 (a) (3), 316(c), 316(d) of the conforming amendments to S. 1. "Elevation"

(which is not really the proper word since such practices have not been crimes heretofore)

of those practices in the Robinson-Patman and Clayton Acts (which are changed from civil

violations to criminal offenses by the McClellan bill) is particularly objectionable.

It is interesting to note that these conforming amendments make all antitrust violations

Class E felonies, for which the prison term may not exceed one year. This is the same prison

term presently provided in §§ 1-3 of the Sherman Act, § 3 of the Robinson-Patman Act,

and § 10 of the Clayton Act. In addition, S. 1 leaves the fines for antitrust offenses at the

same levels as at the present time.

By contrast, S. 14(X) would not change the penalties imposed for, or the misdemeanor

classification of, antitrust offenses. {See § 2002 in .S. 1400). While S. 1 does not therefore

have greater stated penalties for antitrust offenses, it imposes in an indirect fashion more severe

punishment by labeling those offenses felonies.

^•"'The collateral consequences of felony status are examined in The Collateral Consequences

of a Cnmmal Conviction, 23 VAND. L. REV. 929 (1970).

^^See, Staff Survey, Comments on Proposals To Make Certain Anti-trust Violations Class

C Felonies, Senate Committee on the Judiciary, Reform of the Federal Criminal Laws, Part

3, Subpart D, p. 3420.
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sanctions. Before I review some of these in more depth, I would say that,

generally, such additions to the antitrust enforcers' arsenal need to be realistic

and workable.

A. Fines Related to the Offense

Both the McClellan bill and the Administration bill would permit the

trial court to impose an "alternative" fine on a corporation convicted of

an antitrust offense in an amount which does not exceed twice the gain

or benefit derived or twice the loss caused by the ofTense, whichever is

greater. ^^

The alternative fine in the McClellan bill is, however, severely limited

by reason of a conforming amendment (Sec. 316(a)(1)) which states that

the maximum fine for Sherman Act offenses shall be $50,000. The conform-

ing amendment should be redrafted so that it is inapplicable to the alterna-

tive fine.

One difference that should be noted between the two bills on this sanction

centers around whether the gain derived or the loss caused, for purposes

of doubling, is net or gross gain and loss. The Administration bill's double

fine provision refers to gross figures, while the McClellan bill's, by only

referring to "benefit" or "loss," appears to refer to net figures.

I endorse this sanction because I feel, as many do, that the present fine

for antitrust oflTenses, S50,000, is far too low. Imposition of a fine tailored

to the harm done by a criminal offender would, in my estimation, be a

powerful deterrent. Of course, its deterrent effect would depend on how
vigorously the Department of Justice pursues such a fine. Although I do

not underestimate the difficulties in proving the relevant amount of loss

caused or benefit gained under such a sanction, I do not think the proposal

is inherently unworkable or unrealistic. In the last few years we have wit-

nessed a dramatic increase in the number of treble damage actions as well

as class actions. Their complexity rivals that of the factual issues that would

'^S. 1, Sec. 1-4C1 (b) states: "In lieu of sentencing under subsection fa), an offender who
has been convicted of an offense through which he derived pecuniary benefit or by which
he caused personal injury or property damage or loss may be sentenced to a fine which does
not exceed twice the benefit so derived twice the loss so caused." S. ]4()(), Sec. 2201 (c) provides:
"In lieu of a fine imposed under subsection (b) or any other provision of law, a person who
has been found guilty of an offense through which he directly or indirectly derived pecuniary
gain, or by which he caused personal injury or property damage or other loss, may be sentenced
to a fine which does not exceed twice the gross loss derived or twice the gross loss caused,
whichever is the greater."

One objection to these provisions has been that they would appear to be in addition to

the treble damages right conferred by Section 4 of the Clayton Act. This could increase the
liability of an antitrust offender from treble to quintuple damages, a penalty thought to be
excessive.
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be litigated under these alternative fines. Moreover, the law of antitrust

damages does establish some guide for judges and lawyers who would at-

tempt to grapple with the disputes over loss caused or benefit gained, whether

gross or net. Also, I do not read these bills as requiring the government

to press for and prove the maximum amoimt of benefit or loss referred

to in the bills. A less-than-maximum amount might be easier to prove, yet

still retain a healthy sting for the wrongdoer and a stern warning to others

of the consequences of violating the law. Finally, I have faith in the prosecu-

torial discretion lodged in the Antitrust Division and would expect that

it would seek the alternative fine only in situations in which the conduct

was so reprehensible and the harm done so important as to call for applica-

tion of a very significant fine.

B. Restiiution

At the same time I do favor a fine related to the offense, I do not feel it

is.necessary to supplement the treble-damage right contained in the Clayton

Act with a section in the criminal code permitting the trial court to require

any corporation or person convicted of an antitrust offense to make restitu-

tion to a person injured by the commission of the offense. This sanction

is contained in the McClellan bill.^** It could ultimately subject the offender

to sixfold damages, if we add to the restiiution both the treble damages

provided for by present law and the fine of twice the defendant's gain from

the ofTense. I can imagine restitution in circumstances where no private

right of action existed, or where the scales were tipped heavily in favor

of defendants. But, in the area of antitrust, the treble damages remedy,

taken together with the prima facie weight given to a litigated government

decree and the tolling provision in the Clayton Act,^^ affords aggrieved

parties with ample ammunition to secure justified damages. At the same

time the defendant is not over-penalized.-*^

'«S. 1. § 1-4A1 (c) (5).

^'^Section 5 (a) of the Clayton Act provides, in part, that a final judgment or decree in

any civil or criminal proceeding brought by the United States under the antitrust laws, to

the effect that the defendant has violated such laws, shall be prima facie evidence against

such defendant in an action or proceeding brought by any other party. Section 5 (b) provides,

in part, that whenever any civil or criminal proceeding is instituted by the United States

to prevent, restrain or punish violations of the antitrust laws, the statute of limitations for

private rights of action based in whole or in part on any matter complained of in the United

States' proceeding under the antitrust laws is suspended during the pendency of, and for one

year thereafter. 15 U.S.C. §§ 16 (a), 16 (b).

^°There is also the danger that if the restitution is made first, prior to the ordering of

any treble damages, that the victim would be considered fully compensated for the injury

to his business or property and there would no longer be the damages required for the victim

to maintain a subsequent treble damage action. .SV^- Dean Foods Company v. Albrecht Dairy

Company, 396 F.2d 652, 658-9 (8th Cir. 1968).
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C. Disqualification of Corporate Officer or Member of Licensed Profession

Disqualification of a corporate officer convicted of an antitrust offense

from exercising similar functions in the same or another similar organization,

as well as disqualification of a member of a licensed profession from practic-

ing his profession, are two controversial penalties contained in the McCiellan

bill.^^ There is some question whether these types of disqualification are

appropriate punishment, or whether they should be preserved for use only

in civil cases to insure that an equitable remedy* would be effective. I would

like to see more evidence on the frequency of recidivism by those convicted

of antitrust offenses, before I conclude that this type of penalty should be

available. Even if it is deemed advisable to include it in the panoply of

penalties, I would limit its use to circumstances in which the court found

that the scope or willfulness of the illegal actions made it likely that the

offense would be repeated if such functions continued to be entrusted to

the defendant.*^- With respect to professionals, I doubt whether this provision

is needed, inasmuch as the most heinous types of activities would probably

be punished by revocation of the license by the appropriate state licensing

authority.-^

D. Corporate Probation

Both the McCiellan and Administration bills would permita corporation

convicted of an antitrust offense to be placed on probation and committed
to the custody of a probation officer on conditions specified by the trial

court. 2^ I agree with the objections Mark Crane posed to this concept of

corporate probation in his presentation before the Senate Subcommittee
on Criminal Laws and Procedures, especially that the conditions of proba-

tion set forth in both bills indicate that it is designed for human beings

and that the conditions, insofar as they are applicable to corporations, would

2'S. 1,§§ 1-4A1 (c)(8), l-4.A3(b).

"§ 3502 of the Proposed New Federal Criminal Code submitted by the National Commission
on Reform of Federal Criminal Laws (The Brown Commission) contains such a limitation.

I might note that the Antitrust Section, in its Report No. 14 on the Brown Commission Report,

contended that disqualification from private office as a collateral consequence of conviction

was an unwarranted sanction excessive in .scope and questionable on constitutional grounds
as tantamount to a bill of attainder.

^-'There is also a constitutional question: Whether a Federal court may revoke the state-grant-

ed licenses of professionals.

2'*The power to place a corporate antitrust offender on probation is expressly made in §

2001 (c) of S. 1400. It would appear to be permitted by §1-4A1 (c) (6) of .S. 1. That section

applies to any "offender," and although "offender" is not defined, there appears to be no
reason why corporations cannot be considered under S. 1.
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be best imposed in the conte:^^ of a full evidentiary hearing at the conclusion

of a governmental civil proceed ing.'"^-'

E. Suspension from Interstate Commerce

Another penalty contained in the McClellan bill is suspension of the right

to affect interstate and foreign commerce for a period for which an individual

could be sentenced to jail for the same offense.^'' In addition to the ambigui-

ties in its scope,-'' it is as unrealistic as making antitrust violations felonies.

I simply believe that judges would be most reluctant to impose such a drastic

measure for large, publicly-owned corporations. A penalty should be believ-

able before it is placed on the books. Moreover, I believe that less drastic

measures, such as fines linked to the offense, could be tailored to offenses

and yet not suffer from the implausibility of this penalty.

F. Notice of Conviction

Both bills contain a publicity-notice sanction, although there are dif-

ferences in coverage. S. 1 provides, with respect to both individuals and

corporations, that they may be "required ... to give appropriate notice

of the conviction to the person or class of persons or sector of the public

affected by the conviction by advertising in designated areas or by designated

media or otherwise for a designated period of time." Sections 2001 and

2004 of S. 1400, although containing similar provisions with respect to

organizations, limit the sanction to individuals found guilty of an offense

involving fraud or other deceptive practices.

I support this sanction, and prefer the Administration's language limiting

its application insofar as individuals are concerned. '^^ The key issue for me

2^1 also agree with the comments made by the Antitrust Section on a similar section in

the Brown Commission's proposed Code. The Section stated that "corporations should be

exempted from probation pending additional analysis of actual experience under existing sanc-

tions applicable to corporations." Report No. 12 of the Section of Antitrust Law on the Brown

Commission Report on Reform of the Federal Criminal Laws.

^«S. 1, § 1-4A1 (c) (1).

'^'^See the testimony of Mark Crane before the Subcommittee on Criminal Laws and Proce-

dures, Committee on the Judiciary, United States Senate, May 3, 1973, pp. 45-46.

-*There is also another difference between the two bills which deserves comment. While

the provision in S. 1 requires that the offender give notice to the "class of persons or sector

of the public affected by the conviction," S. 1400 requires that notice be given "to the class

of persons or to the sector of the public affected by the conviction or financially interested

in the subject matter of the offense."

I prefer the broader language because arguably the only victims "affected by the conviction"

(the standard in S. 1) would be those whose right to sue for damages is enhanced by the

conviction, such as treble-damage plaintiffs under the antitrust laws. However, there may be

persons who have been damaged by the offense, and who could sue even in the absence of

the conviction. They wciuld come within the description "financially interested in the subject

matter of the offense."
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is whether a system of penahies grounded only in imprisonment or fines

will serve as an adequate deterrent to the transgressions of the modern

organization, and especially large corporations. Since imprisonment is impos-

sible and fines may be absorbed as a cost of business, adverse publicity

in appropriate cases might be the most feared consequence of conviction

in an era when public relations are so important to management. In addition,

shareholders and customers to whom notice might be given should be in

a position to react and rectify the corporate abuses which gave rise to the

conviction. I might also note that the Antitrust Section has already endorsed

a similar provision found in the Brown Commission's proposed Federal

Code.29

V
Destruction Of Corporate Records^°

At the present time § 10 of the FTC Act deals with, inter alia, destruction

of corporate records. -^^ On its face § 10 applies to all accounts, records and
memoranda retained by an entity which falls under the jurisdiction of the

Commission, so that it could be construed to require every corporation within

"^Report No. 1 1 of the Section of Antitrust Law on the Brown Commission Report on

Reform of the Federal Criminal Laws.

^"I should point out that I am not discussing in the text those sections of the McClellan

and Administration bills which might affect the first paragraph of § 10 of the FTC Act inso-

far as it applies to penalties for refusal to testify or answer any lawful inquiry, or as it might

differ from existing sections of the criminal code devoted to those offenses in such contexts

as grand jury proceedings.

§316 (e) (2) of the McClellan bill repeals the first paragraph of §10 (15 U.S.C. § 50).

§ 316 (e) (1), however, stales that the provisions of § 2-6C2 shall apply to any violations of

§ 9 of the FFC Act. § 9 woLild not be dealt with by § 2-6C2 rather than the first paragraph

of§ 10.

Insofar as the first paragraph of § 10 now applies to destruction of documentary evidence

{see following footnote), it would be replaced or governed by § 2-6D3.

The sections of the Administration bill which apply to refusals to tfstify or answer any

lawful inquiry are 1332 and 1333. Fhe Administration bill contains no conforming amendments.

'M5 U.S.C. §50. § 10 contains a description of offenses and penalties for disobeying subpoe-

nas (paragraph 1), and of those for false entries in accounts, records and memoranda kept

by any corporation subject to the Act, for removal of records out of the United .States, mutilation,

alteration or falsification, and for willful refusal to submit documents for inspection by any

such corporation (paragraph 2). The first paragraph, dealing with disobeying subpoenas, and

phrased in terms of neglecting or refusing to produce documentary evidence, would obviously

encompass purposeful destruction of documents after they are called for by any properly issued

FTC subpoena.

While paragraph 1 of § 10 applies to any entity receiving a subpoena, paragraph 2 only

applies to corporations subject to the FTC Act.

For purposes of analysis, I have used the word "destruction" to embrace also false entries,

mutilation, etc.

46-437 O - 75 - 33
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its jurisdiction to retain all records indefinitely.-^- The McClellan bill does

not really solve this problem, since its section "Tampering with a public

record" defines government record to include a "record, document or thing

required to be kept under a statute which, in fact, expressly invokes the

sanctions of" the section. "^^ One court, however, has limited the existing

§ 10 to records required to be kept by the FTC Act or by order of the

Commission.^'* The only essential diff"erence I see between the McClellan

bill section on tampering and the existing § 10 language on that topic is

that a previously unclassified crime will now be a felony, to which I do

not object. The problem of whether all records must be retained indefinitely

is not definitively resolved.

What about document destruction in the context of antitrust grand jury

proceedings or Department of Justice CID investigations?"^^ The Administra-

tion bill and the McClellan bill, with slight differences in language, would

make it a felony to alter, destroy, etc., a record, document or other object

with intent to impair its accuracy or availability in an official proceeding.-^®

In both bills it is no defense that the proceeding was not "pending or about

to be instituted." This test is not as broad as the language in § 10, but

'^Beckstrom, Destruction of Documents with Federal Antitrust Significance, 61 N.W.U. L. REV. ,

687,694-95(1966).

'"§ 316 (c) (3) states that the second paragraph of § 10 of the PI'C Act is amended to

read: "Any account, record or memorandum kept by a corporation subject to the provisions *

of this Act is subject to the provisions of § 2-6D3 of Title 18, United States Code."

^^United States v. Cannon, 117 F. Supp. 294 (N.D. 111. 1953).

'^I am assuming that the Administration bill is not intended to displace Section 10 of

the FTC Act. But this cannot be definitely stated since S. 1400 presently contains no conforming

amendments which would give us a clue in that regard.

At the present time 18 U.S.C. §§ 1503 and 1505 deal with destruction of documents in

investigations instituted by the Antitrust Division of the Department of Justice. § 1001 may
also be applicable.

§ 1.503 makes it a crime intentionally to obstruct or impede or endeavor to obstruct or

impose the due administration of justice, and is applicable to grand jury proceedings. § 1505

applies to destruction of documentary materials which is the subject of a civil investigative

demand with the "intent to avoid, evade, prevent or obstruct compliance" with the demand.

§ 1505 also applies to administrative proceedings, but inasmuch as the FTC Act already contains

a specific section specifically aimed at obstruction of justice by such means as document

destruction, it is inapplicable. See 15 U.S.C. § 50.

§ 1001 of Title 18 provides criminal penalties for anyone who, inter alia, in any matter

within the jurisdiction of any department or agency of the United States knowingly and willfully

falsifies, conceals or covers up by any trick, scheme, or device a material fact. Judicial interpreta-

tion of this section so as to preserve its constitutionality, may have precluded it for use in

the context of document destruction. See Beckstrom, supra. Destruction uf Documents with Antitrust

Sigmjkance, 091-697.

^®S. 1400, §1325; S. 1, § 2-6C1 (a) (2). S. 1 talks of "intent to impair the accuracy or

availability," while S. 1400 is phrased in terms of "intent to impair its integrity or availability,"

and this is regardless of "its admissibility in evidence."
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it is certainly broader than the judicial interpretation of § 10 and the existing

law relating to grand jury proceedings.^"

I think these sections represent a fair means of providing protection to

government and the investigated party for certain circumstances surrounding

document destruction which are now, at best, unclear. I speak of destruction

of documents in the course of voluntary cooperation with authorities, de-

struction after learning of a relevant inquiry, but before being contacted

by authorities, and destruction prior to knowledge of any investigation in

which the documents might be relevant. ^^^^ At the same time I believe the

element of specific intent will afford defendants adequate protection. Indeed,

the approach included in these two bills could be a salutary method for

solving the ambiguity posed by the language in Section 10 of the FTC
Act at the present time.

VI
False Advertising—Inadequate

Supplies Of Advertised Goods

The McClellan bill would make it a felony to make "a false statement

in any advertisement addressed to the public or to a substantial number
of persons" in connection with the promotion of one's business, or to offer

property for sale with intent not to sell the property advertised "at the

price or of the quality offered, or in quantity sufficient to meet the reasonable

expected public demand unless the advertisement states the approximate

quantity available."'^^ For the reasons I stated earlier with respect to tradi-

tional antitrust offenses, I believe that making these activities a felony would

be most inadvisable. Indeed, I believe that these offenses are adequately

^nn United States v. Cannon, 117 F. Supp. 294 (N.D. Ill, 1953), the court, however, limited
the broad lane:uag;e of § 10 to "false entries in records required to be kept by the Act or
by order of the Commission."

In United States v. Solow, 138 F. Supp. 812 (S.D.N.Y. 1956), the court stated that 18
U.S.C. § 1503 "is violated if a person, with intent to impede an investigation, destroys or
alters documents if he knows or has reason to believe that . . . (a) grand jury investigation
is m progress and that the. . . . grand jury may later call upon him for the production of
these documents." § 1325 of the .Administration bill may be violated regardless of whether
a proceeding was "pending or about to be instituted."

Beckstrom, Deslnictwn of Documents with Federal Antitrust Significance, supra, thoroughly ana-
lyzes the applicability of certain sections of the federal criminal code and of § 10 of the FTC
Act to document destruction in these circumstances, at pages 690-704.

3^S. 1, § 2-8F4 (a).
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regulated at the national level by the Federal Trade Commission Act. Little

incremental benefit would be achieved by making the offense criminal.

Finally, the section relating to inadequate supplies of an advertised product

contains great potential for unfairness since a person could be tried—and

subject to the status of a felon—for an offense whose elements are very

unclear.

VII

Conclusion

I think that this brief survey has highlighted the difficulties of revising

the antitrust laws in the interests of a consistent, predictable set of rules

for all federal statutes containing criminal sanctions. Some of the revisions

may indeed have merit, but they should be subjected to more careful scru-

tiny, perhaps in the context of hearings before the Subcommittee on Anti-

trust and Monopoly.

MR. McINERNEY: Until I heard that story about execution for false

advertising, I had not really appreciated what a relatively benevolent organi-«

zation the Federal Trade Commission is.
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Chief Counsel of the Senate Judiciary Subcommittee on Criminal Laws

and Procedures. He holds a M.A. in political science as well as his law

degree from Duke University. He is a member of the bar of the State of

Arkansas and various federal courts. On graduation from law school, he

joined the Criminal Division of the Department of Justice in the honors

program. While there, his duties included serving as senior advisor to the

Criminal Code Revision Unit of the Legislation and Special Projects Section,

in which capacity he became quite familiar with this proposed legislation.

I would like to start off our informal discussion by asking Paul to give

us a brief report of this legislation and what he sees as to its future prospects.

Mr. Summitt.

MR. SUMMITT: Thank you.

The first thing I want to do is to express my appreciation, particularly
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to Mark Crane, for the invitation to appear here. I think the main function

is to educate me, rather than for me to try to educate you. You already

know the field. We have been trying for a long time through hearings and

consultation to take a look at what kind of impact these two bills might

have on special areas of federal law, such as antitrust.

I do want to emphasize that anything I say here today represents only

my views and should not be construed as representing the position of the

Chairman or any of the Senators on the Subcorsmittee on Criminal Laws

and Procedures. Both Senator McClellan and Senator Hruska, when they

introduced S.l and S.1400—and they are co-sponsors of both bills—made

it quite clear that the bills were study measures to be circulated to the

legal profession, Bar Associations, professional groups, agencies of the federal

government and other interested parties to study and evaluate in order to

get the best Criminal Code possible. No provision of either bill was to be

considered immune from this scrutiny.

As far as what kind of prospects we can expect, I can only speak to

what the staff is planning in preparation for processing the Code. The

decision to actually try to process the bills through the Senate will be one

that will have to be made at the appropriate time by the Chairman and

the Subcommittee.

At this time, we have completed twelve volumes of hearings -on the Code

consisting of nine parts that go back to the Brown Commission Final Report.

Five of these volumes are hearings in this Congress on S. 1 and S. 1400—that

is, they occured after S. 1 and S. 1400 were introduced. These hearings

are now in print and are being evaluated. For example, Mark Crane ap-

peared before the Subcommittee in May 1973 and raised many of the issues

that he has raised with you today. These issues are being studied.

We have three major tasks ahead of us. One is to merge two large bills,

S. 1 and S. 1400. There are many differences in them, but eventually the

Subcommittee must resolve the differences into a single bill. Then we have

the tasks of finishing and evaluating the hearings for incorporation of desired

changes. And, finally, drafting the report.

Essentially, that is where we stand now. The Subcommittee will resume

hearings on May 8th, which may continue for about eight days in May
and perhaps eight days in June. After that, it will be necessary to see where

we stand. In the meantime, the staff is working on merging the bills and

writing the preliminary draft of the report. We expect to at least have the

option open to introduce a single bill in the next Congress and have the

paperwork completed to permit the Subcommittee, if it desires, to report

a bill early next spring.
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MR. McINERNEY: I should mention that last summer a New York Times

writer, in commenting on these bills, described them as packages in which

Congress appears to have reached "a legislative absolute—the unpassable

bill". He went on to say that each of these bills is so complex and controversial

that it is quite likely that neither one could be considered and voted on

within the two-year life span of any one Congress. I would like

to ask Paul if he has any comment on that?

MR. SUMMITT: The discussion this morning of the complexities in-

volved indicates that there may be some validity to that kind of statement.

Actually the codification of the Federal Criminal Code can be traced at

least back to the Model Penal Code and the formation of the National

Commission in 1966 and its final report in 1971. Recodification and moder-

nization of criminal codes is a continuing trend. A number of the States

—

perhaps almost twenty States—have successfully processed modern Criminal

Codes through their legislatures —including the State of New York, which

passed a very comprehensive one. So I don't think it should be conceded

that it cannot be done.

MR. McINERNEY: Our next question will be directed to Mark Crane,

although I would like to advise all the panelists that they are free to respond

to any of these questions. I note that these bills would provide, as one of

several possible sanctions following a criminal trial, that the judge may
order restitution. I wonder if the ordering of restitution would deprive the

victim of an antitrust offense of his treble damage remedy—on the theory

that he has no damage after restitution. Mark, would you care to answer

that?

MR. CRANE; That is a very difficult question. My own view is that

restitution would deprive the victim of the treble damage remedy, because

one of the elements of the treble damage case is his damage, and if he

has been made whole by a court order restoring to him what was taken,

I cfon't see how he can prove that element in the treble damage case.

Now S. 1400, but not S. 1, would try to deal with problems like this

by a provision that says that there is no intent to affect any civil remedy

by the criminal rules set forth in the bill. But Denis, when the action of

the court is to take away a substantive element of the Section 4 Clayton

offense, I am not sure that a provision in the Criminal Code saying that

the Code is not intended to afTect any civil remedy— is going to be sufficient

to give back an offense, one piece of which has been taken away, not because

of the Code itself, but because of the action of a judge and the payment

of money pursuant to that action.

MR. McINERNEY: Some of the defense bar here present may now want
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to re-evaluate whether to lobby for this bill or against it! In listening to

Jim Halverson, the thought occurred to me that it is not quite clear present-

ly—at least, not to me—whether the destruction of a document is a crime

absent the pendency of some proceeding to which the document would be

relevant. Jim, would you agree with that?

MR. HALVERSON: Yes, I think I would agree, as long as you are asking

me to agree with your statement that it is not cl^ear. It is not clear to me
either.

The case law interpreting both the grand jury statute pertaming to de-

struction of documents and Section 10 of the FTC Act is very restrictive.

That is, it would only allow for punishment for destruction in a situation

where there is a proceeding pending. However, certainly Section 10 of the

FTC Act can be read much more broadly than that, and because there

has been only one district court interpretation of it, one doesn't know exactly

where it is going. That is why I, in my talk, tried to indicate that this

bill might, in a sense, represent a clarification, in that it would make it

a felony to alter or destroy a record with intent to impair its accuracy

or availability in an official proceeding. Then the bill would leave open

for defense the intent question, and I think the intent question would be

adequate protection for the defendant.

MR. McINERNEY: Presently, if I violate Section 10 of the FTC Act,

have I committed a crime?

MR. HALVERSON: I think probably you have committed some form

of crime since Section 10 does provide for criminal penalties for willful

document destruction or alteration, but there is no classification of the crime.

MR. McINERNEY: I take it from your remarks, Jim, that you believe

that it is not clear presently and that it should be made clear that document

destruction may be some kind of a criminal offense even though no proceed-

ing is pending.

MR. HALVERSON: I believe so because the problem we have right now

is, for instance, if someone learns through word of mouth in the industry

of the interest by federal prosecutory authorities in a certain type of conduct,

the destruction of documents under present case law interpretation probably

would not be an offense. To me that just does not make sense. I think

that the government ought to have the protection of language somewhat

close to what this bill proposes in this area.

MR. McINERNEY: Mark, would you like to add to or detract from

that?
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MR. CRANE: I would like to register a respectful dissent to some of

the things that Jim said and to alert the defense lawyers in the audience

that I think that there are some real problems lurking in these bills with

respect to document destruction. I agree entirely with Jim that the present

law is in a terribly unsettled and unclear state. I also agree that a couple

of the cases—there is one under the Federal Trade Commission Act and

a couple under the obstruction of justice statute, both back in the fifties

and both out of the Southern District of New^York— those cases are totally

inadequate to guide the bar, and we need something better. But I am worried

about the way these bills go about it.

It seems to me that the rule should be that you can destroy documents

unless you have reason to believe that there is some specific proceeding

coming down the pike. The proceeding doesn't have to be started. It doesn't

even have to be "about to be instituted" in the sense that you know they

are going to court the next day. But you ought to have some specific proceed-

ing in mind when you destroy the documents in order to commit a crime

by destroying them.

Both of these bills specifically provide that it is no defense that the proceed-

ing is not pending or about to be instituted. Then I don't know what the

defense would be. You can't say that no proceeding was about to be institut-

ed because that is not a defense. So I am afraid that these, bills could be

construed to make it a crime to destroy documents any time you had the

thought that there might someday be some kind of a proceeding and you

didn't want the documents available.

I would suggest that all of the defense lawyers in this room know that

one of the motives behind any corporate document destruction program

is to make sure that the documents aren't around years and years later

if some proceeding is filed—not necessarily because they are bad but because

the expense of examining and producing the volume of the documents is

so great. Anybody who is candid about the reasons for document destruction,

I believe, is going to have to say that that is at least a factor. Therefore,

it is important that the statute should state that document destruction is

a crime only if the person destroying the documents knows, or has reason

to know, that there is some kind of an official proceeding that is at least

being considered when the documents are destroyed. Otherwise, I am afraid

that we are going to leave the law in a very unsettled state.

MR. McINERNEY: I will give Jim fifteen seconds to respond.

MR. HALVERSON: I believe that really, as a practical matter, that

is what would be accomplished by the present language. For the government

to be able to prove intent to impair accuracy or availability in an official
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proceeding would be very difficult without some showing that there had

been some form of communication with the defendant, that he knew that

something was going on, some sort of informal government inquiry or some
form of investigation.

MR. CRANE: Well, I agree with that, Jim, except for the fact that any

time documents are destroyed, it is very hard to overcome the presumption

that they were destroyed for some very specific reason. You get the whole

pro.blem of being able to comment in court abc^ut the possible contents

of the destroyed document. That concept, I think, carries over into a criminal

proceeding. . . .

MR. McINERNEY: I am going to exercise my prerogative as Moderator

and cut short this debate to ask an unfair question of Mr. Summitt.

My question is this: Let us assume, arguendo only—and I don't ask you

'to agree with it—that the net effect of these bills in the antitrust area would

be to have an adverse effect on antitrust enforcement; assuming that, if

you will, what would be the best way to remedy the situation? Would it

be to simply make these bills completely inapplicable in the antitrust area,

or is there some better alternative?

MR SUMMITT: Well, Denis, I think that probably the better approach,

from the Subcommittee's standpoint, would be to study the bills closely

and suggest areas of revision that would not detract from the general Federal

Criminal Code aspects of the bills. Antitrust is only one area of special

federal enforcement. There are others. If we tried to exempt them all, the

modern federal criminal code concept itself could be in jeopardy.

And the other thing is that these bills may well have some provisions,

as Jim has pointed out, that are good provisions that should be applied

to antitrust. I" think that the best approach would be to remedy those areas

that, for example, Mark has pointed out as possible real problems where

the bills have either inadvertently or unwisely altered the substance of the

antitrust laws. This seems preferable to exemption to me.

MR. McINERNEY: Thank you.

I gathered, George Liebmann, from your remarks that you feel that crimi-

nal courts may not be able to fairly assess the gross harm done to a class

or group, absent some more deliberate consideration than criminal proce-

dures provide, and absent, for example, some representation for the class.

Is that an accurate summary?

MR. LIEBMANN: Well, I think that the assessment of gross loss and

gain has a number of defects. First, I think it could create a paradise for



8175

PANEL DISCUSSION 439

the accounting profession, because no defendant is going to subject himself

to this without fully litigating the various economic and accounting issues

that go into its measure.

There is also a question, in my view, as to whether a defendant is entitled

to some jury consideration of the factual issue if the fine is specifically by

its terms related to the question of fact of what the loss or gain would

be.

But I think that the difficulty with the 'conception is deeper than that.

I think that the problem is that the potential amounts that can be assessed

as fines under this provision are simply astronomical, and it seems to me
that it introduces an element into a case that should not be there. There

is, obviously, a need for increased fine limits, but it seems to me that the

better approach is to provide a ceiling founded upon the sales of the defend-

ant, the sales at least of the product at issue—a percentage of the sales—and

let the judge and the prosecution utilize their discretion, within that limit

in the common law fashion, and not to provide a totally open-ended double

fine, which either would not be utilized, or if utilized, would result in pro-

ceedings of great length, difficulty and complexity.

MR. McINERNEY: Well, that is certainly a simpler and more readily

applicable remedy—a percentage of turnover, such as you have in the com-

mon market procedures. But do you think that the aftermath of a criminal

trial in which the defendant had been convicted of a very serious per se

antitrust violation is the fairest atmosphere within which one could measure

damages to a class? Or is that a loaded question?

MR. LIEBMANN: It is a loaded question, but I think that it goes some-

what to the desirability of the provision. You have that problem, to some

degree, in any criminal case. But I do want to re-stress again the point

that I made earlier, and that is that if you are going to have any sort

of open-ended fine provision, whether it is one measured by the loss or

gain or one measured by the means of the defendant, you have to begin

to think seriously about the provision of some mechanism for appellate

review of sentencing, at least in this area.

. MR. McINERNEY: My next query really is to the entire panel. We have

had a fair amount of levity here today about "felony mergers" and various

aspects of the antitrust laws, and the FTC Act, and so on, being made
a felony. Is there any member of the panel who feels that—under some

circumstances— it might be a good idea to make an antitrust offense a felony?

Jim.

MR. HALVERSON: It seems to me that there are certain situations
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which I believe we can identify—what I would call hard-core horizontal

price fixing, bid-rigging, customer rotating— in which it might be appropri-

ate to subject the individual defendants to felony status. Let me give an

example: If it is clear to the defendants that they are violating the law

at the time they are entering into a conspiracy—and by that I mean, for

example, when entering into the secret motel meetings in which they com-

pare their bids before they go into the bidding procedure— I do not have

much sympathy with their defense that they should not be classified as

felons. Therefore, I guess I am one on the panel whb would consider applying

a felony status in that type of situation.

MR. McINERNEY: Paul, do you have a comment?

MR. SUMMITT: I would like to comment briefly on the felony treatment

of antitrust cases in S. 1. The actual time, or prison time, remains the same

as in present law. What happened is that S. 1 took a one-year offense and

called it a Class E felony. As I understand it, this was done to have the

most serious misdemeanor (six months) coincide with the "petty offense"

construction of the Constitution by the Supreme Court and the magistrate

jurisdiction of present law. Since it seemed desirable to retain a one year

penalty as a code option, S. 1 gave it the lowest felony designation. That

is where it came from. It was an attempt to harmonize the present law

in these areas. Of course, we have had all kinds of adverse feedback.

MR. McINERNEY: In order, perhaps, to footnote that, T would add

that, while S. 1400 says that a Class E felony is punishable by not more

than three years, S. 1400 does not make these antitrust offenses felonies.

They remain misdemeanors.

MR. SUMMITT: That is right. They remain one-year misdemeanors.

MR. McINERNEY: On the subject of notice, some panel members ap-

parently feel that it is not the business of the courts to stir up litigation

by giving notice to people who might want to bring actions, either individu-

ally- or as class members, against a convicted antitrust defendant. On the

other hand, I think I detect—particularly in Jim Halverson's remarks—some

feeling that perhaps the public needs a Paul Revere in this respect. Is that

accurate, Jim?

MR. HALVERSON: Yes, I think that public notice could be one of the

most effective remedial sanctions. The problems of maintaining the corporate

image for the management of a large corporation loom so large that knowl-

edge that the notice would be given to the stockholders and all those finan-

cially interested might be one of the most important deterrents that could

be added to the law.

MR. McINERNEY: George, do you agree with that?
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MR. LIEBMANN: No, one of my objections to it—apart from the incon-

gruous position in which the courts are placed by it— is the complete inequal-

ity and unpredictability of impact that would result from any such provision.

With respect to consumer products, it is conceivable that the notice provision

would have a substantial impact on sales. With respect to machine tools,

it is less clear to me that it would have any significant effect at all. So

the measure of its effectiveness in terms of the impact on the defendant

would depend on the type of industry or product at issue.

But I think that the objection to it goes farther than that. I do not think

that it is the function of the courts to create cases and controversies, as

distinct from resolving the unfortunately too numerous social disputes which

necessarily come before them. I do not think that a provision which would

in effect render an impartial trier of fact into a propaganda agency, dispens-

ing statements about the misdeeds of particular persons coming before the

court, is a desirable provision. I have the same feeling in some degree, even

with respect to government-generated publicity produced by the Executive

Branch, where it is focused on a particular individual or firm and is not

in the interests of the immediate public health and safety, because the impact

is just too unpredictable and too potentially severe.

MR. McINERNEY: Jim.

MR. HALVERSON: The only comment I would make is that I do not

think that George is quite correct in saying that the courts aren't already

in the business of giving notice to large classes. We have the familiar provi-

sions of Rule 23 which allow for notice to very large classes of possible

violations of law.

MR. LIEBMANN: That is one of the principal criticisms that can be

made of Rule 23.

MR. McINERNEY: The purpose of this program has been to stimulate.

I see some members of the audience stirring in their seats. Before we all

•march out in a body and up the Hill, I would like to ask Paul if he has

any thoughts as to how people might channel their efforts if they feel that

they have some views on this legislation that they would like to express?

MR. SUMMITT: Thank you, Denis. I would just like to say that the

Subcommittee on Criminal Laws and Procedures, which is chaired by Senator

McClellan, is interested in having specialized input on these areas of concern.

Organizations such as this could bring most of the problems to our attention.

So if you are interested, and if you have the time, look at the issues and

express your opinion. I can assure you that we will consider them seriously.

MR. CRANE: Do you want letters, Paul, or how do you want those

opinions.
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MR. SUMMITT: Letters will be fine. They should be sent to:

Senator John L. McClellan, Chairman

Subcommittee on Criminal Laws and Procedures,

Senate Committee on the Judiciary

Washington, D. C. 20510

MR. McINERNEY: In conclusion I would like to thank our panelists.

I think that you will recognize that a good deal of effort went into this

presentation by men who are very busy private practitioners and public

servants, and I believe that, at least, we have exposed certain facets of this

pending legislation that should be considered by the antitrust bar for your

consideration. I hope that you will follow up, if you are interested, Paul's

suggestion that you write Senator McClellan, or one way or another express

your views with respect to these pending bills which could, if they went

forward in their present form, obviously have a drastic impact on the enforce-

ment of the antitrust laws. Thank you very much.
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