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REPORT.

Office Chesapeake and Ohio Canal Company, )
Frederick, Jcmuary 2'Sth, ISoU. f

To the Honorable the General A'isejnbly of Maryland :

Gentlemen—In compliance with tlie eighth section of the act of

the General Assembly of Maryland, passed at December session,

1S44, chapter 281, we, in August last, transmitted to the Gover-
nor of this Slate a copy of our Annual Report, exhibiting the

.condition and prospects of the company at the close of the fiscal

year, which terminated on the 31st of May last. That report has,

we believe, been communicated to you with the Executive Mes-
sage. We now, as has been our custom for several years past,

present a statement of the situation of ihe company in regard to

its most interesting and important transactions, at the close of the

calendar year.

The total work done, under the contract for the completion of

the canal to <^umberland, to the 31st December, IS49, according

to the estimate of the chief engineer, made out in conformity with

its provisions, amounted to S5l,l''^3,733 79, of which there has

been paid to the contractors, through their agents and aitorneys,

Messrs. Davis, Hale and Allen, in the bonds of the company, is-

sued under and pursuant of the act of 1844, chapter 281, the sum
of gl, 173,000; to this amount, for %'or;t done, is to be added
$100,000 in bonds, paid to the said parties for the same amount of

current money paid by them to the trustee, for the liquidation of

land claims, engineer expenses, (fee, the whole of which sum has

been duly expended imder the orders of the board, except ii^ljOOO

now in his hands, and $61,500 in bonds for ihe like amount of

inteiest paid by them on the bonds previously issued in July,

1848, January and July, 1849, and January, 1850, making the

whole amount of bonds paid and delivered to the said contiactors

through their ngents and atiorneys, pursuant to ihe provisions of the

contract, to this time, $1,334,500; .^t^SOO.OOO of this amount they

have had guarantied by the State of Virginia, under the act passed

in (heir behalf by the Legislature of said Stale on the eighth of

March, 1847, which is the whole suni authorised to be guarantied

by said act. Deduct (he aggi'^gate amount paid out to (he con-

tractors as above shown, viz : $1,334,500 from the total consider-

ation of the contract, viz : $1,625,000, and the balance will be
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$290,500. From ihis balance the company have a right to wiib-

hold, under an existing order of the board, the sum of $4,475,
being the cost of the bridge, basin, &c., dispensed with under
the arrangement with L. M, Cresap, which is explained in

the annual report, leaving ^286,025 in bonds as the amount of
the general consideration of the contract remaining unpaid at this

date.

The total work embraced in the original plans and specifications

and remaining to be done on the 1st January, 1850, according to

the statement of the chief engineer, amounts at the cash prices of
the August, 1845, estimate, which, as we are advised, have been
found an ample measure of the actual money cost of the work, to

the sum of $235,258. From this work are to be excepted the
weigh lockj at Cumberland, with a view of adopting the more ap-
proved plan of guage locks, several of which can be made at dif-

feient points on the canal with more beneficial results and at the
cost of a single weigli lock, and certain improvements embraced
in the oiiginal specifications mainly with a view to contingencies,

the estimated cost of both of which works, viz : $33,000, the com-
pany will have the right to withhold from the consideration of the

conuact. This will leave the total cost of completing the canal to

Cumberlanri on the first of January, 'iS50, at .^202,258. The
portions of til. o work which in the opinion of the chief engineer
may be safely and more advantageously executed after the water

is admitted are estimated at $30,000. The whole cost of the

work, therefore^remaining to be done to complete the Chesapeake
and Ohio Canal to Cumberland so far as to be ready for the intro-

duction of the water and the commencement of the transportation

of tonnage throughout the entire line amounted on the 1st of Jan-
uary, 1850, to .$172,288.

In June last, the company purchased a small mill property near
Old Town, in Allegany county, from Amos P. Sheppard, with a
vievt^^of dispensing Vvith the construction of a culvert, which is a
species of w^ork injurious to a canal and very liable to damage,
and of securing the water from the small stream that supplies the

mill for the use of the canal in times of scarcity. The cost of the

property was §7,000, in the bonds of the company, and with a
reservation of the privileges and benefits above mentioned, the

board are advised that the same amount ii^ash can now be ob-

tained for it.

The aggregate amount of bonds, therefore, paid out to the con-

tractors, or theit: agents and attorneys, as hereinbefore stated

($1,334,500) must be added the $7,000 paid to Sheppard,and the

$5,000 paid to Cresap under the arrangement heretofore referred

to, some other advantages having been secured to the company
under said arrangement; besides the right of dispensing with the

works indicated, which will explain the slight discrepancy between
the sum paid and the sum withheld from the conti actors, making
the total amount of bonds issued under the Maryland act of 1844,
chapter 281, and paid out by the company to this date $1,346,500.
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The amouul of bonds authorised to be issued under the act of

the class therein mentioned, is §1,700,001), which shows a margin
at tliisiime, or balance remaining unissued, of $353,500, appli-

cable to the completion of the Chesapeake and Ohio Canal to

Cumberland and the fulfilment of the objects of the act.

With a view of obviating future differences between the com-
pany and theconiiaclors and of extending to them such assistance

as could justly be afforded, the board, by virtue of a power confer-

red upon ihem by the contract, have agreed to waive any deduc-
tion from the general consideration on account of the change of
plan in regard to the four locks, near Old Town, spoken of in the

annual report, and of (he omission of the culvert at Sheppard's, on
condition thai it be considered in full satisfaction of any claim, or

supposed claim, the contractors may have against the company by
reason of increased cost arising from change of plan in other

works, or any extraneous matters.

In the appendix to our last annual report will be found a com-
munication from the Hon. John Davis and Nathan Hale and Ho-
ratio Allen, Esqrs., who, as agents and attorneys of the contractors,

have undertaken the charge of carrying their contract into execu-
tion under an arrangement, explained in onr Twentieth Annual
Report, which has likewise been laid before you, in which those

gentlemen, in May last, expressed the opinion, that unless pre-

vented by some adverse event of unusual occurrence, the canal

would be in readiness for the introduction of the water between
Cumberland and Dam No. 6 by the 1st of October. The high
character and standing of the parties altogether forbid the idea that

the opinion thus formally presented was not honestly entertained

by them, but the work then remaining to be done proving heavier

than they anticipated, or some other causes interposing which we
are unable to explain, they failed to fulfil the promise thus made.
The Maryland State agents and the board then found it necessary

and expedient to extend the time limited in the contract for such
purpose, first to the 25ih of December, 1849, and subsequently to

the 1st of April next, and also allow them until the 1st of May,
for the execution^of some of the coping, and such other pieces of

work, as in the opinion of the chief engineer may be judiciously

postponed until after the admission of the water and the opening

of the navigation, with a view of enabling them to avail of the

facilities of the canal for (he transportation of suitable materials,

the larger portion of which has to be brought, from a distance, to

the points where it is required. The saving of cost in the manner
proposed, which is not without precedent in the construction of a
part of the present finished portion of the canal, is, we are satis-

fied, not only due !o the contractors in their persevering efforts for

the fulfilment of their arduous undertaking, but it is also demand-
ed by a just consideration of the interests of the company.

Those who do not know, or who from any cause are incapable

of appreciating the disadvantages under which the company has

labored, may perhaps take exception to the time that has elapsed
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since tlie first commencement of the work under the contract, and

to the failuie of the contractors, or their agents and attorneys, to

finish it by the first of October last, as they had promised, but we
feel a%?ured that all impartial jnen who will ca^imly examine

and reflect upon the subject, will find cause for congratulation in

the progress that has now been made, and rather look forward

with gratification than backvv'ard with complaint.

The early completion of the work, important as it has undoubt-

edly been considered, has not been heretofore the subject of most
solicitude on the part of the friends of the canal. Under the pro-

visions and restrictions of the act of 1S44, it has not been a ques-

tion of time, but a question of availability—not whether the canal

could be finished by a given day, but whether it could be finished,

with the means provided for the purpose. The work is now so

far advanced that we consider this pioblem as solved, and we have

also every reasonable assurance that the canal will be completed

in the ensuing spiing.

In the several annual reports which have been published since

the passage of the act referred to, a detailed account is given of

the proceedings of the company in carrying its provisions into

e^ect. Their reports have from time to time been laid before the

Legislature, and we shall not dwell upon their contents. As,

however, we are now so near the closing scene, we will take ad-

vantage of the present occasion to glance briefly at the recent his-

tory of the company in reference to the efibrls for the completion

of the canal, in order that it may be fairly placed before you.

At the time the act of 1844 was passed, and for several years

previously, the company, as is well known, was powerless, pros-

trate, and utterly discredited. Its great work was only finished to

Dam No. 6, about ten miles above Hancock, and its annual re-

venues insufficient even for the payment of those current ex-

penses which were absolutely necessary for the maintenance of the

navigation. Many of its early friends had abandoned it almost in

despair, and a load of obloquy was hanging over it on account of

the misfortunes or impi'ovident measirres of a former period of its

history. It could, indeed, scarcely have been considered a very

politic step for any set of gentlemen to connect themselves with

a company so situated, for the purpose of endeavoring to rescue it

frorTi Its fallen condition; for the way of the world generally is not

to give credit to official labor according to the difficulties it has to

overcome, but according to the measure of success with which it

is crowned, and the chances of success wer^e clearly again'^it them.

It will be borne in mind that the act of ISM did not place any
moneij x\{ the disposal of the company for the completion of the

canal, nor furnish it witli State bonds, as on fornrer occasions, nor

even give the company the power to realize money upon its own
bonds for the prohibition against the company's selling those bonds

at less than par, wa?, under the circumstances, virtually a pr'ohibi-

tion against its selling them at all, but it in effect, so far as the

presenlgiibject is concerned, merely authorised the Board of Presi-
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dent and Directors to issue the bonds of the company with preferred

liens upon its revenues, as therein provided, to an amount not ex-

ceeding $1,700,000, (which was considerably less than the amount
suggested by the company at the time as expedient to be provided,)

for the purposes mentioned in the act; and to contract and pay for

the completion of the canal to Cumberland, &c., with said bonds.'

And to make the bonds 6f the company thus issued preferred liens

on its revenues according .to the provisions of ihe act, the liens of
the State of Maryland, then having priority, were waived and
postponed in their favor. Little more than one year previously,

as will be seen by reference to the Governor's message, at Decem-
ber session, 1843, and the communicaiion made by the Slate
Treasurer to ihe Senate, under date of the 26th December, of the
same year, these State liens had been advertised in the money
markets of Europe and America, upon an offer to receive in ex-
change there£or Maryland bonds, which then commanded only
about forty cents in the dollar, without attracting a bid or eliciting

a single inquiry on the subject, and they must ever have continu-
ed measurably valueless to the State, without the completion of the
canal to Cumberland.
The act of 1S44, chapter 281, was passed on the 10th day of

March, 1845. It was accepted by the stockholders of the com-
pany on the 29th of April. By the 29th of July, the guaranties
of tonnage, required as a condition precedent to the issuing of the
bonds were obtained, and formally approved, and on the 25th of
September of the same year, a contract, which at the ensuino-

session of the legislature received, we believe, the approval of all

the authorities of the State, was entered into for the completion
of the work to Cumberland, the consideration of which was pay-
able in the bonds. So far, therefore, as the action of the compatiy
was concerned, the provisions of the law were carried into effect

with the utmost promptitude and decision. By the terms of the
contract, the canal was to be finished in two years, and with a
view to guard the bonds from depreciation and to ensure their

adequacy for the fulfilment of the undertaking, a provision was
incoi-porated in the contract, that no bonds were to be {.aid to the
contractors for the work, until they should give bond with ample
security for the fulfilment of the entire contract, or conclude an
arrangement for the negotiation of such amount of the company's
bonds to which they might become entitled, as would afford to the
Maryland State agents, and the board of President and directors,

a reasonable guaranty of their abihty to comply with ibeir en-
gagements. It was not at the time deemed practicable, that the
security for the immense amount that would be required, could
be given, and the reliance of the contractors was on an arrange-
ment for the negotiation. They did not, however, we believe,

suppose that this could be effected until after the State of Mary-
land had provided for the resumption of the payment of the in-

terest on the State debt, because they had ascertained, and indeed
the company had previoasly been informed, as maybe seen by
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reference to Document CO. printed by order of the House of

Delegates on the 26th of Februar}', 1844, that capitalists regarded
'' the interests of the company and the State so interwoven," that

whilst the Slate's secuiities were dishonored, the company's bonds

could not be negotiated. The contractors felt, however, that their

own private means and resources would enable them to prosecute

the work until after the close of the ensuing session of the legisla-

ture, and it was confidently believed, on all sides, that, at that

session, provision would be made for the payment of interest on
the State debt, and that they could then make a satisfactory nego-

tiation. Soon after the date of the contract, therefore, they com-
menced the work between Dam No. 6 and Cumberland, and

prosecuted it until June, 1846, when the Legislature having met
and adjourned without passing an act to restore the credit of the

State, and their private means being exhausted, they were com-

pelled to suspend operations.

They, however, continued actively engaged in the effort to

make a nogotiation, and secured tlie services of several distin-

guished gentlemen and financiers to aid them. One of the con-

tractors went to England, for the purpose, and with the assistance

of conditional promises, obtained from capitalists on this side of

the Atlantic, succeeded in arranging for a negotiation there, predi-

cated mainly upon the resumption of payment by Maryland, and

upon no change taking place in the money market. As in the

case of the loan for the benefit of the Illinois Canal, gentlemen

had previously been appointed by English capitalists to enquire

into the probable productiveness of the canal when finished, and

other points submitted to them ; and they had fully examined
the whole subject, and made an elaborate and favorable report.

At December session, 1847, this state of things was known to the

Legislature, and the friends of the canal were among the most

zealous and indefatigable advocates for the restoration of State

faith, both on account of the good name of the State, and the

known bearing of the measure upon the procurement of means
for the completion of the canal. On the 6th of March, 1847, the

Legislature of Maryland passed a law for funding the arrears of

interest, and punctually paying the accruing interest on the state

debt, after the 1st of October, 1847. On- the application of the

contractors, the Legislature of Virginia, on the 8th March, 1847,

passed an act, accommodated to the terms of the contract, in

regard to a negotiation, authorizing a guaranty of the bonds to

the amount of $300,000, which gave additional efficacy to the

provisions of the act of 1844, and the District Cities and certain

citizens of Alexandria, subscribed on similar terms, for $100,000 of

said bonds at their par value for the purpose of aiding the work.

A panic having in the mean time, however, taken place in the Eng-

lish money market, the negotiation in that quarter failed, just as it

was on the eve of consummation; and the contractors, turning their

whole attention to this country, with the aid of the guaranty and

subscriptions above mentioned, and through the medium of Messrs.
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Davis, Hale and Allen, their present agents and attorneys, succeed-
inj^ in concluding a satisfactory arrangement of negotiation by the
13th of November, 1S47, and the time for completion having been
extended to the 1st October, 1849, and some other satisfactory

changes made in the contract, the work, on the 18th of the same
month, was resumed, and has been steadily prosecuted ever since.

We have hitherto studiously abstained from giving any assur-
ances, on our part, as to the particular time when the canal would '

be finished, for the obvious reason that the work was being prose-
cuted by others undera general contract, and in view of the means
pro\1ded, could be successfully prosecuted in no other way, and
we were not disposed to make promises, when we could not
directly control the operations which were to ensure their fulfill-

ment. We have, however, in our annual reports given from time *

loiime a full account of the state of the work, and published and
referred to the views and assurances of the agents and attorneys
of the contractors, in regard to the probable time of completion

;

and we have, also, extended to the parties every just facility com-
patible with the interests of the company, and earnestly urged
them on to a vigorous prosecution of the work, so as to secure its

completion at the earliest practicable period. They have hitherto

failed to realize the hopes held out by them in this regard, prin-
cipally, we believe, because they have entertained opinions dif-

ferent from the chief engineer, with respect to the amount of work
to be done, and the force that was requisite to do it by the stipu-

lated time. In neglectmg or refusing to employ an adequate
force, they rendered their contract liable to forfeiture. But at no
period, so far, could such a measure have been advisable or pro-
ductive of benefit. So long as, and to the extent they were un-
fulfilled, the Virginia guaranty and the Alexandria and District

subscriptions, would most probably have gone down with the
contract in case it had been annulled, inasmuch as they appear to

have had special reference to it ; and, in any event, the company
would have been thiown back upon the provisions of the act of
1844, to make a ^new contract for the work payable in bonds;
and peradventure give to the new contractors increased time for

the negotiation of another loan, and the execution of the work.
None, certainly, can regret more than we do, the failure of the
agents and attorneys of the contractors to complete the work
befoie the close of the year, although, had it been finished afcer

the 1st of December, it would have been of but small practical

benefit before the opening of spring, as during the winter, little

or no through trade could have beeh expected in consequence of

the ice or the apprehension of it ; but we nevertheless earnestly-

desired to see it then finished, in order, amongst many other

reasons, that we might have had the satisfaction of communicating
the fact to you. Many allowances are, however, to be made for-

the omiasion of the contractors to fulfil their engagements in this

regard, for we believe that they have had numerous difficulties to

2
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contend ai^ainst. We would also add as a general remark in cop.-

cludino- tills subject, that there are but few instances in the history

of internal improvements in which a work of so much magni-

tude, and for so large an amount, has been finished by the time

originally limited, even when the consideiation was payable in

ready money.
In our last annual Report, we explained the provisions and

purposes of the act passed by the Legislature of Virginia, on the

15th of March last, entitled, " an act to aid the Chesapeake and

Ohio Canal Company in certain repairs of their works and fcr

other purposes," and exnibited, in the appendix of the report, a

certified copy of the act. We also stated (hat in consequence of

some of the conditions of the act, the company had not at that

time succeeded in making it available, but the opinion was ex-

pressed, that all diflSculties would be removed or surmounted, and

that the assistance intended to be afforded by the State of Vir-

ginia, by the passage of the act, would be realized. We now
have the gratification to state that these expectations have been

fulfilled. One of the obstacles interposed, which, though not

mentioned in the report, was fully made known to the gentlemen,

who, under the appointment of the Legislature, represent and

have charge of the Stale's interest in the company, was a letter

received from the Governor of this State under date of the 25th of

May last, intimating a doubt as to the authority of the company to

avail of the provisions of the act, a copy of which had pre-

viously been furnished to him at his request. He however slated

that " as it was a matter of very great importance bolh to the

State and the canal company," he would submit the question to

the Attorney General for his opinion and advice ; and, to this end,

desir.ed information on certain points which he specified. On the

.same day, in the hope that a defitiite conclusion would be arrived

^t before the annual meeting of the company, which was near at

hand, the president of the company replied at length to the en-

quiries of the Governor, and said, " that liowever highly import-

ant to the interests of Maryland and all concerned in the success

of the company, the procurement of adequate means to put the

canal in cpmplete condition and repair may now be considfered,

the company would not be disposed to do any act, even to accom-

plish that object, which is not just, fair and within the scope of

their authority." The sentiment was also expressed that as the

question of authority had been .raised, it was important that it

should he settled before any final steps were taken in the matter,

and tlie propriety of submitting it to the Attorney General was

concurred in. So -the matter stood until the 4th of July last,

when a brief note was received from the Governor, accompanied

by the opinion of the Attorney General on the subject. A copy

of the note and opinion will be found in the appendix marked

No. 1. By reference to the opinion, it will be seen, that this\dis-

tinguished law ofiicer of the State, is clear and decided on the

question of authority; and he also fully sustains the company ia
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every step contemplated and taken by it in carrying the act into

riFect. Upon the receipt of this opinion, the board proceeded to

wake the necessary arrangements, which were soon satisfactorily

concluded. The whole subject was then, in accordance wiih ihe
provisions of the act, submitted to the board of public works of
Tirginia, who thereupon released the company from the obliga-

tion to construct the lock opposite the county of Berkely, which
'-^e had objected to for the reasons stated in onr annual report,

and authorised (he treasurer of that 'Stale to affix the guaratpty of
the State of Virginia to the company's bunds issued under arid for

the purpose indicated in the act, from time to time, when required
by tlie company to do so. See Appendix No. 2. ' '^

* We will remaik, in passing, that the proceeds of the bonds kr&i

by the very terms of the act, to be applied exclusively to the remit
ttnd nnprovement of the canal below Daui No. 6. '

"

Immediately upon being notified of the favorable action of th^
Virginia board of public works, above referred to, the company
commenced the repairs. The whole amount of bonds for repairs

issued by the company and guaranteed by the State of Yiro-inia

under the said act (of the 15th of March, 1S49,) to this time, is

$^100,000, which have been issued in denominations of $500 and
31,000. The bonds are only disposed of frdm time to time as the

money is wanted for the repairs. The whole amount sold to thi^

date is .s51,500, which have produced the nett amount of

.$51,592 33 in cash. The necessity for the repairs, to avoid
heavy losses from freshets, and cheapen the cost of transportation,

and the policy of making them at this time, in view of tiie conir

pletion of the canal to Cmnberland, are matters so well known to

those who have been acquainted with the condition of the work
for many years past, and have been so frequently adveited to in

our annua! reports, that we shall not here dwell upon them. By
way of illustration, however, we will refer you to the terms of

certain contracts which have, as we are informed, already been
entered into for the transportation of coal after the opening of thfe

navigation to Cumberland. See Appendix No. 3. It will iherh

be perceived that with the finished, portion of the canal below
Dam No. 6, in the condition it was before the commencement of
the repairs, the chaige for carrying coal was to be ."^l 21 per
ton, exclusive of the toll : with the canal repaired so as to bear

five feet water, (he charge was to be 95 cents ; and with six feet

water only 75 cents per ton. These facts need no comment.
We nSuch regret that in consequence of the difficulties inter-

posed, the company lost the most favorable portion off the last

year for the prosecution of the repairs. But although they were
only commenced in August, decided and marked advantages have
already resulted from them, in the increased security of the canal.

They are now being pressed forward as rapidly as the weather will

permit, and will continue to be so pressed until they are finished
;

having due regard, h(vvever, in reference to the withdrawal of the

water from the canal for the purpose to the accommodation of the



[L] 12

trade. In the Appendix marked No. 4 will be seen (he trea-

surer's abstract, showing the total receipts into the treasury and

the disbursements therefrom during the year ending the Slst De-
cember, 1849. The amount of tolls accrued during the year end-

ing the 3 Ist Dec. 1849, is $61 ,823 17, which is the largest amount
that has ever accrued in any year since the organization of the

company. It exceeds the amount accrued in 1848 by the sum of

$7,676 96. There were transported to and from vsrious points

on the canal during the last year, among other articles, 236,620
barrels of flour, 240,073 bushels of wheat, and 244,281 bushels

of corn. The aggregate articles transported during the year,

according to the statement of the clerk, was equivalent to 102,041

tons, which is an increase of 15,605 tons over the tonnage of 1848,

and of 30,601 tons over the tonnage of 1847. For a statement

of the tolls accrued in each month last year, and the articles trans-

ported, see Appendix No. 5.

The total ordinary revenues accrued during the year ending the

Slst December, 1849, consisting of the tolls, water-rents, &c.,

amount to $65,438.03, and the total expenses incurred, apart from
those appertaining to the completion of the canal and the repairs

under the Virginia ad, amount to $50,009.57, showing a surplus

of revenue over expenses during the year to the amount of

$15,428.46.

The cotnpany has never before been able to present so favorable

a result as this. The surplus above mentioned has been absorbed

in the payment of arrears on the several divisions from 1848, and
loans for repairs obtained in that and the preceding year, with the

exceptiori of a small balance remaining in the treasury on the

first of the present year. We have now given you information in

regard to all the transactions of the company during the past year,

"which we conceive could be of any general interest.

In taking a general survey of the condition of the company
from the vantage ground now attained, those interested in its suc-

cess, have reason to be well satisfied with the present aspect of

affairs, and the prospect before them.

In behalf of the board,

J. M. COALE,
President Chesapeake and Ohio Canal Company.



APPENDIX.

NO. 1.

(Copy.) n

State Depa7'tment, ")

Annapolis, July 4lh, 1849.5"

My dear sir—Herewith enclosed, you will receive a copy of the

opinion of the Attorney General of this State in reference to the

right claimed by the Chesapeake and Ohio Canal Company to

issue its bonds in anticipation of revenue to raise money for the

purpose of repairs and improvements. The seveial topics dis-

cussed in the paper, were submitted to the Attorney General on
the 2Sih of May last, and immediately afier the receipt of your
letter of the 25th of the same month. The opinion, although

dated 28th of June, was not received here until yesterday, and I

hasten to enclose you the accompanying copy,

I am, with great respect,

Your obedient servant,

(Signed,) PHILIP F. THOMAS.
James M. Coale, Esq.

Baltimore^ June 28t/i, 1849.

Sir,—I had the honor to receive from you some time ago a com-
munication covering certain papers, from the examination of all

of wiiich, I perceive that it is the intention of the president and
directors of the Chesapeake and Ohio Canal Company to borrow
on their own bonds, endorsed by (he State of Virginia, and
secured by a pledge of the revenues of the company, the sum of
two hundred thousand dollars, for the purpose of repairing the
canal below Dam JNo. 6; and the questions to which I understand
you desire an answer, are—1st, whether, considering the relations

which exist between the State and that company, the president

and directors have the right claimed; 2d, if they have the right

to borrow, whether they can efTect the loan undei the conditions

of the law of Virginia, proposing to guarantee their bonds; the
third question is, whether the president and directors can reduce
the tolls of the canal since the act of 1844, ch. 281.

I have examined these questions, with all the care their import-
ance demand^- and am of the opinion— 1st, that the president and
directors have the right to borrow money for the purpose men-
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tioned ; that they can issue their bonds for the same ; and far-

ther, ihnt they can pledge the revenues of the company for the

payment of the bonds, with the interest.

In the original charter of the company no specific power to

borrow money is given, but by the third section of the act of

1S43, ch. 124, ii is provided, that " llie president and directors of

the Ci;esapeake and Ohio Canal Company, or a majority of them
assembled, shall have full power and authority to borrow money
from time to time, to carry into effect the objects authorised by the

charter of said company, to issue bonds, or other evidences of

such loans, and to pledge the property and revenues of the said

company for the payment of the same, and tlie interest to accrue

tli^^reon, in such form, and to such extent as they may deem ex-

pedient." It is understood that this act has been assented toby

all the necessar}'' parties. Here then are full power and authority

given to borrow money, issue bonds, pledge pioperty, &c., '' to

carry into effect the objects auihoiised by the charter of the com-

pany." One of the objects mentioned in the fourth section of the

original charier is to repair and keep in order the said canal.

There can then be no doubt, independent of the considerations

hereafter mentioned, that the right to borrow and pledge for the

purpose named exists. The difficulty is, however, supposed to be

found itl the adverse rights of the vState of Maryland arising from

liens and morlga^'es in her favor, on all the work and its profits, to

secure her against large loans,- and subscriptions to the capital

stock of the company. . The most important of these liensiwas

given under the 7th section of the act of 1835, ch. 395 ; and by

the contract under that section, the company stipulated with, the

State to pay her out of the profits of the work, six per cent semi-

annually, on tiie whole amount of money which should be paid

to the company under and by virtue of the act. The contract is

to pay out of ihe profits, and whatever might have been said to

the meaning of that word, and whether there could properly be

a 111/ profits, uni'd all necersary repairs were made, and therefore

whether even after the contract, the right to borroiv and pledge

for repair did not exist, it has received a judicial- construction and

is not now an open question ; for .the const of appeals in the case^

of the State vs. the Baltimore and Ohio Rail Road Company has

decided that the pledge of the rail road to the State under the 9lh

section of the same act (of whicii the language is ident^icai with

tiiat of the 7th section,) of the profits of the road to indemnify

the State j meant (to use the language of the court,) <' the^;-055

profits.^"* The receipts of the canal company are therefore

pledged to the State, and the president and directors have no

right to divert them from her use without her consent ; and ac-

cordingly it will be found that in a proviso to the third section of

the act of 1843, ch. 124, when the power to issue bonds, to bor-

row money, pledge property, (fcc, is given, the Legislature say,

'' that nothing herein contained shall be construed to impair the

prior lights or liens of the 'State of Maryland imder the mortgages
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lievelofore made and executed by the Chesapeake and Ohio Canal
Con)]^any lo llie said Stale, but ihe same shall be held binding

and be accordingly tot^pected, except so far as the same may iKiie-

nfter be waived, deferred, or postponed by the Legislature of said

iSlnte."

The only question is whether the State has, as against repair,

waived, deferred, or postponed her lien. If/ she has, it would
seem to me to follow as a necessary consequence, tliat all the

rights given under the preceding pait of the section for the pui-
pose of accomplishii:g tliat object necessarily arise. Adoptino- the

rule of construing all acts, upon the same subject matter togetlier,

it is the same as if against repair^ no lien had i^xax existed.

Has the State then, for the purpose of repair, waived her lien

upon the receipts of the company? This is too clear to be
doubted. The act of 1S44, ch. 281, which authorises the com-
pany to issue bonds to the an)ount of seventeen hundred thousand
dollars-jfor the completion of the canal, and defers the lien of the

State for their payment, and interest thereon, provides that, even
as to them, the company shall not pledge the entire resources of
the work, but enacts in the second proviso to the 2d section/
'' that the president and directors of said company shall, from time
to time, and at all times hereafter, have the privilege and authority

lo use and apply such portions of said revenues and tolls as, in

their opinion, may be necessary to put and keep the said canal in

good condition and repair for transportation." Here then is, not;

only a waiver of her own lien to the extent of '^putting and
keeping^'' the canal in good coiulitiwi nnd i^epair, but, in effect, a
prohibition against the company's depriving themselves of that

power by pledging the revenues of the work to too great an extent

for the benefit of the bonds they wereabdut to issue.

Upon the v;hole, it appears clear, by the construction of the

various acts of Assembly referred to^ that the president and direc-

tors of tire canal company h ive the right to issue their bonds, and
pledge the tolls of the work for the purpose oi raising money " to

put and /tee/?" the canal in good condition and repair. If this be

the true construction of the power of the company in this behalf,

certain propositions would follow as corollaries which will suflice

as an answer to the second inquiry.

1st. That the revenues of the company are pledged to the State

of Maryland.

2d. That she has waived her lien thereon (as far as this matter

is concerned,) to no other ov'greater extent, than " in putting and
keeping" the canal in good repair and condition.

3d. That all the money borrowed must be used for that pur-

pose.

4lh. That in making the loan, no condition is to be aitached,

by which any part of the money obtained by it. or any portion of
the revenues of the company are to be used for any purpose
which will diminish the amount which the Slate ought to receive

under her lien.
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5th. That the president and directors of the Chesapeake and

Ohio Canal Company have no right to pay or stipulate to pay,

any money as a condition of obtaining f=aid loan, on tlie guaran-

tee of the Slate of Virginia, whereby the rightful payments to

the State of Maryland will be in any degree deferred or

diminished.

6ih. That the canal, its lands and all the water rights there-

unto appertaining^ under the acts of 1834, ch. 241, and 1844,

ch. 281, are mortgaged to the State of Maryland ; and the presi-

dent and directors of the company can therefore make no contract

or bargain in relation thereto, or grant any privilege in the same
as a condition of the said loan or guarantee.

The third question relates to the right of the president and
directors to reduce the tolls on the canal since the act of 1844.

By the charter this power is conferred in the following language :

" The said president and directors shall have full authority, sub-

ject to the direction and control of a majority in interest of the

stockholders represented in any general meeting to regulate and
fix a tariff of tolls, not exceeding an average of two cents per tea

per mile." The power io Jix the tolls necessarily implies the

right to change them ; and 1 have carefully examined all the acts

relating to liens and mortgages to the State, and can find nothing

by which, exercising a sound discretion, they have divested them-

selves of this right. It can, however, only be done under the

direction and control of a majority of stockholders in interest.

The State holding that relation to this work, her agents must

have assented to the act, because it could not have been legaHy

done without their sanction.

I have the honor to be,

Your obedient servant,

(Signed,)

GEO. R. RICHARDSON,
Attorney General of Maryland.

To his Excellency Philip F. Thomas, \
Governor of Maryland. 3
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NO. 2.

At a meeting of the Board of Public Works, held at the capitol,

in the city of Richmond, August 7th, 1849, it was
Resolved, That in the judgment of the BoanJ of Pubhc Works,

(he facihties aheady afforded ^o ihe passage of boats into and out
of the Chesapeake and Ohio Canal are sufficient for the accom-
modaiion of the trade of the county of Berkely, and they do
therefore, by virtue of the authority vested in them by llie 6th sec-

tion of the act, ch. 128, passed 15th March, 1849, to aid the
Chesapeake and Ohio Canal Company in certain repairs of tkeir

work and for other purposes, hereby release the said company from
the obligation to construct the lock designated by the 5th section

of said act. . ,

Resolved, That it is hereby certified and made known to the
Treasurer of the Commonwealth that the Board of Public Works
are satisfied that the payment of the principal and interest of the
bonds of the Chesapeake and Ohio Canal Company foi $200,-
000, according to the terms thereof on which the said Treasurer
is required by Xhe 1st section of the act passed March 15ih, 1849,
ch. 128, to underwrite or endorse the guarantee of the Commoa-
wealth, is sufficiently secured.

Resolved, also, That it be further certified to the Treasurer of
the Commonwealth, that, in the opinion of the Board of Public
Works, the several other pre-requisites to said guarantee required
on the part of the said Chesapeake and Ohio Canal Company by
the act aforesaid, have been given and complied with by said

company, and that he may proceed from time to time, when
thereto required by the proper authorities of said company, to affix

the said guarantee to the bonds aforesaid.

Second Auditor''s Office, \
Richmond^ Va., August 7, 1849. 3

I do hereby certify that the foregoing resolutions are true copies

from the minutes of the proceedings of the Board of Public Works
of the State of Virginia.

Witness the seal of the said Board and my signature.

(Signed,)

J. BROWN, Jr. [l. s.]

Second Auditor, and Secretary of the Board of Public Works of
Virginia.

3
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NO. 3.

Tunnel, Chesapeake and Ohio Canal, Dec. 12, 1848.

Horatio Allen, Esq.,

President Maryland Mining Company.

j)ear sir 1/ propose to transport coal from Cumberland to

Alexandria' as soon as six feet water is admitted the whole length

at 75 cents per ton, exclusive of toll on coal and boat, boats to be

loaded and unloaded.

Should the finished portion of the canal, say from Dam No. 6

to Georo-etown and also to Alexandria, be in no better condition

than at'' present, when the portion now underway is completed,

boats cannot be expected to get through carrying more than 60

tons ; in that case I propose to carry coal at ^1 21 per ton, exclu-

sive of toll on coal and boat as above.

The difference may appear large, but it is based upon a correct

calculation, the same number of hands and horses are employed

upon a boat to carry 60 tons that are required to carry 100 tons.

You must also increase the capital for boats and hoyses nearly 100

per cent. I have made a very exact calculation and find the dif-

ference fully at what I have statefi, say 46 cents per ton.

Should the depth of water be but 5 feet instead of 6, as is now

understood, I then propose to cairy coal at 95 cents per ton, ex-

clusive of toll on coal and boats as within, and boat to be loaded

and unloaded in either case.

The capital required for the purchase of boats, horses, &.c., to

enable the transportation of 100 tons in 12 months (the quantity

I propose to carry) at prices I have oflfered to fieight it, will not

justify the expenditure for a contract for only 12 months. You

will therefore consider these prices for a contract for five years, the

quantity to be increased, annually, if required, by notice of four

months.
Very respectfully,

Your obedient servant,

THOS. G. HARRIS.

Washington City, Dec. 21, 1849.

Gen. J. M. CoALt,
President Chesapeake and Ohio Canal Company.

Dear sir, Above you have a copy of a proposition submitted

to the Maryland Mining Company, which is accepted for three

years, as follows : 50,000 the first year; 75,000 the second ; and

100,000 tons the third year, with the increase duiing that time,

whatever it might be.

I have also submitted the same proposition to the Frostburg and

Allegany Companies, both of which have been accepted for
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•
three years, the exact quantity, however, not being named, but

not less than 100 tons per day for each company, with all the

increase.

I am, very respectfully,

Your obedient servant,

THOMAS G. .HARRIS,
Agent and general superintendent of the Chesapeake and Ohio

Canal Transpoitation Company.



[/L
J

20

5»

I

S
s

SCO

O .-^

to

5.H

'S^

"s^

I

CO «t)



21 [I']

O 05

to o
CO 00
b-

COo

1—1

oooj'^oa^i^DOOc

^lOGOOfOOiOOSO
«0G0OOCy5OOG<JO
,-( (M OS O 00 T-i O lO

«5 O 'X> CO

c >>.3
.2 -^ bfl

c
c3

o
-:5>1 OJ M

ri -a a
Pi G <u

--^ fa« c ^ « S o

«.= = Q,^ ra S X

5 Ph O p^ ^ fi^ h h

&n

CL,

02

^_^ r<

Si

S

&2

O

0:5

03

/"fc/»^

3 to

.s «

50



[LI 22

' No. 5.

STATEMENT
Exhibiting the amount of Tolls %ohich accrued to the Chesapeake

and Ohio Canal Company^ in each month during the year

ending the 31 5^ December, 1849.

Ascending

r849.

January,...

February,

.

March,
April,

May,
June^

July,

August,

—

September,

October,. .

.

November,,

December,

|4 55
99 21

771 65

1,275 98

» 1,122 50

1,022 85
221 26
279 50

1,198 74

1,309 77

1,157 47
725 56

Descending

$553
759

7,941

6,385

6,703

5,916

1,480
739

4,440 74

5,358 45

6,900 39

5,454 72

61

05
23
63
14
57
95

$9,188 84 $52,634 33 $61,823 17

Total.

$557 96
859 06

8,712 70
7,661 21
7,826 13
6,938 99
1,701 83
1,019 45
5,639 48
6,668 22
8,057 86
6,180 28

WALTER S. RINGGOLD,
Clerk of the Chesapeake and Ohio Canal Company.

Office Chesapeake and Ohio Canal Company,

\

Frederick, January 10, 1850. 3

List of Articles transported on the Chesapeake and Ohio Canal
during the year etiding the Slst December, 1849.

ASCENDING FROM GEORGETOWN AND INTERMEDIATE PLACES TO
VARIOUS POINTS ON THE CANAL.

Salt Fish, barrels,

Salt, tons, ....
Plaister, tons, , -

Coal, tons, ....
Coke, tons, - - . .

Shad and Herring, fresh, tons,

Lime and Cement, tons.

Iron Ore, tons, _ . .

Manures, tons, . . _

Bricks, number.
Lumber, board measure, feet,

Dry Goods, Groceries, and sundry articles not enu-
merated tons, - - -

Equivalent to 20,778 tons.

3,995
2,019
6,599
1,236
2,854
434
140

4,025
324

42,000

1,617,000

946
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IasI sf articles transported oil, the Chesapeake and Ohio Canal

duriiig the year ending- the 2\st Dec. 1849.

DESCENDING FKOM VARIOUS POINTS ON THE CANAL TO INTER-

MEDIATE PLACES AND TO GEORGETOWN, D. C.

Flouv, barrels,

Wheat, bushels,

Corn, bushels,

Corn Meal, bushels.

Rye, bushels, - - -

Oats, bushels, ...
Offal, bushels,

Flax and other Seed, bushels,

Potatoes, bushels, - - -

Apples, bushels,

Whiskey, barrels,

Cement, barrels, ...
Limestone, perches,

Stone, rough, perches,

Lime, tons, . . . .

Coal, bituminous, tons.

Iron, tons, .....
Hay, tons, ....
Tobacco, hhds, ...
Nails, kegs, - - -

Wood, cords,

Bark, cords, - - - . ••

Lumber, board measure, feet, " -

Shingles, Staves, Laths, Hoop Poles, &,c., numbei,
Rails, nun:ber,

. Bricks, number, -
,

Manures, tons, -
-^

Sundry articles not enumerated, tons,

Equivalent to 81,263 tons.

236,020
240,073
244,281

7,225
1,795

13,2dO

45,423

1,643

1,440

12,970

2,674
1,382

8,662
17,750

723
5,224
1,351

147
200

3,682
5,083
1,076

J',560,956

783,800

3,906

39,000
324
747








