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PREFACE.

This Yolume of Reports is submitted to the public and tlie

profession with great diffidence. The task of preparing it for

publication was undertaken with great reluctance, and at the

earnest solicitations of the members of the Bar, who had, in

common with myself, long felt the want of it. I fear that I

have not, in the performance of it, equaled their expectations,

and without making the proper allowances for the difficulties

I have had to encounter, they may attribute the defects of the

work, great as they truly are, more to my incapacity, than to

the real causes of them. I need not here enlarge upon the

great utility, to the profession, especially, of books of Reports,

nor on the necessity that exists in all countries, where the law

is the rule of action, that it should be certain and known.

The legislature may enact laws, but it is the courts that ex-

pound them, and if their expositions remain unpublished,

much mischief and litigation must be the consequence. If

any apology is necessary for the court, whose decisions compose

this volume, it may be found in the facts, that for the last

nine years, its sessions have been held at a place remote from

the means of information, where there is not even an ordinary

law library and no conveniences for examination or reflection

—that for several months in each year the Judges composing

it, are required by law to perform circuit duties, and that at

every other term of the court, they form a part, as the Council

of Revision, of the Legislature, so that they are unable to

bestow upon the cases coming under their revision, that care

and attention they would themselves desire, and which Judges,

under other more favorable circumstances could bestow.

It might, perhaps, have been desirable, that a more skillful

person had undertaken this work—one who could, from the

manner in which he might give their opinions to the public,

do them more ample justice. It has, however, been my
earnest endeavor to omit nothing, abate nothing; but to give,

in the language of the court, their decisions, in every case of

importance, as made by them. It is the first publication of

the kind ever attempted in this State, and my first essav; and,
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IV PREFACE.

though I am convinced that it will not add to mj reputation

as a lawyer, that I can claim no credit for anytliing contained

in it, that it bears no evidence in my favor of erudition, re-

search, or of that share of legal knowledge, without which a

work of this kind should not be attempted
;

yet, I have

the satisfaction to know, that the cases are faithfully and ac-

curately reported. It is as such, I submit it to the candor of

my professional brethern and the public, confident, that whei'O

they can not praise, they will not censure.

It is an unpretending volume—the author of it being,

though at a great distance, only an humble follower of those

distinguished lawyers of Europe and America, who have

emj)loyed their time and talents on works of a similar kind,

and Irom a similar motive—a desire to discharge, in some

degree, that duty, which one af the sages of the law has said,

every man owes to his profession.

SIDI^EY BKEESE.
Kaskaskia, November 15, 1831.

The following advertisement was published by Judge Breese

in the first edition, and explains a note of his on page 36, at

the close of the December Term, 1820.

ADVEETISEMENT.

Since the completion of this work, I have learned that the

decisions made at December Term, 1821, were consumed in

the burning of the bank house, where the records of the

Supreme Court were kept. For apology for any other omis-

sion, I have to say, that every case is reported, that could,

upon diligent search and inquiry, be found among the re-

maining records of the Court.



PREFACE TO THE SECOND EDITION.

The first edition of this work has long been out of print.

Very few copies are to be found either in the public offices or

in the libraries of members of the bar. Seeing the necessity

of a reprint, the legislature, at its last regular session, passed

an act authorizing the publication of a new edition. It is in

accordance with that act, that this has been prepared. All

the decisions contained in the original edition, together with

the notes of Judge Breese, have been retained in this, Kefer-

ences have been made in the notes to decisions of our courts

of cases decided subsequent to those reported in the original

volume, down to the 24th vol. Illinois Reports, inclusive.

Also when any principle contained in the decisions re].)oited

by Judge Breese has been changed by statute, the change has

been shown. A slight alteration will be found in the arrange-

ment of the cases, a few having been published in the appen-

dix, that properly belonged in the body of the work, but which

were not discovered by the reporter in time to insert them in

their proper order; thus, the case of Naught v. Oneal^ which

appears on page 29 in the appendix to the first edition, will

now be found at the close of the cases decided at the Decem-
ber term, 1820, it having been decided at that term ; and so of

several other cases in the appendix, each will now be found

among the cases of the term at which it was decided. The
other cases in the appendix are now published as a continua-

tion, or a part of the regular volume, they following in con-

secutive order. But one index, and one table of cases are

inserted, instead of two, as in the first edition. No other

change in the general arrangement has been made.



VI PKEFACE.

It was intended that the notes of Judsfe Breese to the first

edition should precede those of this edition; but on putting

the work in type it was found that to do so, would frequently

separate the notes and references, placing the references on one

page, and the notes on a subsequent one ; this, it was believed,

would be a greater defect than in some instances to allow the

notes to this edition to precede those of the former one, but

whenever this could consistently be avoided it has been done;

and as an apology for this defect, or apparent disrespect of

Judge Breese, I would ask the reader to remember that in

every case the notes referred to by letters are those of Judge

Breese and were published with the first edition; while those

referred to by figures have been prepared for the present

edition.

EDWIN BEECHEE.
Fairfield, Illinois, Aug. 1, 1861.
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H U L E S

SUPREME COURT

STATE OF ILLINOIS/

MOTIONS.

Rule I. Motions may be made immediately after the

orders of the preceding day are read, and the opinion of the

court delivered in; but at no other time, unless in case of

necessity, or in relation to a cause when called in course.

Rule II. They are to be made by the attorneys, in the fol-

lowing order: tirst, by the attorney-general; next, by the oldest

practitioner at the bar, and so on to the youngest; but no attor-

ney to make a second motion until each has had an oppor-

tunity to make his motion.

Rule III. Affidavits must be made when a motion is bot-

tomed on a matter of fact; which, according to the practice of

the court, should be sworn to.

SUPERSEDEAS.

Rule IY. No supersedeas will be granted unless a tran-

script of the record on which the application is made, be com-
plete, and so certified by the clerk, and the necessary bonds be
entered into according to law.

Rule Y. When a writ of error shall be made a superse-

deas, the clerk shall indorse on the writ that it shall be so

obeyed accordingly.

*During the time the decisions reported in this volume were made, the
following rules of the court were in force.



EUIJOS OF THE SUl'KEME COURT. Xi.l

WRITS OF EEROE.

EiiLE YI. Writs of error shall be directed to the clerk, or

keeper of the records of the county in wliich the judgment,
or order complained of is entered, commanding him to certify

a transcript of the record to this court.

EuLE YII. When a plaintiff in error shall file in this

ofhce a record duly certified to be full and complete before a

\Yrit of error issues, it shall not be necessary to send such writ

to the clerk of the inferior court; but such writ shall be made
out, and filed by the clerk of this court, with the said record;

which record shall be taken and considered as a due return to

said writ.

PEOCESS 01^ WEITS OF EEEOE.

EuLE YIII. The process on writs of error shall be a sub-

poena, issued on the application of the party to the clerk,

directed to the sheriff of the proper county: or in case of in-

terest, to the coroner, commanding him to summon the
defendant in error to appear in court, and show cause, if

any, why the judgment or decree, mentioned in said writ

of error, should not be reversed.

EuLE IX. If the subpoena be not returned executed, an
alias^ pluries^ &c., may issue without an order of court, on the

application of the party.

EuLE X. When it shall appear to the satisfaction of the
court, that a defendant is not an inhabitant of the state, there

shall be a day fixed for his appearance, and an order to adver-

tise; which order shall be advertised once a week, for four
weeks successively, in some paper printed at the seat of govern-
ment; the last publication shall be at least four weeks before
the appearance day. After publication, as aforesaid, and
affidavit thereof filed with the clerk, the said cause shall stand
for hearing as if the party had been served with a subpoena.

DOCIvETING SUITS FOE HEAEIIS^G.

EuLE XL The clerk shall set the causes for trial in the
order they come into the court, except the causes for or against

the people, which shall be set in order at the end of the civil

causes.

ASSIGNMENT OF EEEOE.

EuLE XI] . In writs of error not operating as supersedeas,



XIV RULES OF THE SUPREME COURT.

the plaintiff sliall, witliin eight days after the filing of the

record, assign in writing, and file with the clerk, the particular

error or errors, of which he complains ; no other error or errors

shall be alledged or enquired into by the court.

Rule XIII. If the party fail to assign errors, as aforesaid,

a rule shall be given—and if the errors be not assigned at the

expiration of the rule, the case may, on motion, be dismissed.

Rule XIY. In all cases of appeals from any court to this

court, the appellant sliall file in open court, on or before thS

third day of the term succeeding the appeal, if there be thirty

days between the sitting of the Supreme Court and the grant-

ing of the appeal, a copy of the record; and at the same time

assign his errors, so that the appellee may, should he think

proper, enter his ap]3earance, and go to trial. Should there not

be thirty days, then to file the record, and assign errors on the

first day of the second term.

Rule XY. When the court grants a writ of error with

supersedeas, at the same time the plaintiif shall file a copy of

the record and assign his errors, so that the defendant may
join in error, and go to trial at the same term of the court.

Rule XYI. "VYhen a writ of error is made a supersedeas

in vacation, the plaintiff shall file in open court, on or before

the third day of the next term thereafter, if there be thirty

days between the granting of said writ and the sitting of the

court, if not, on the first day of the succeeding term, a copy

of the record duly certified, and an assignment of errors, so

that the defendant may join in error, and have a trial at the

same court.

REHEARING.

Rule XYII. On a petition to the court briefly stating the

grounds of rehearing of a cause, and the law to support it,

sio-ned by an attorney or attorneys of the court, the court may,

when there is reason for it, grant a new trial, on giving the

prevailing party notice, both of the motion for a re-hearing,

and the time of such new trial, if granted.

Rule XYIII. The counsel for the plaintiff in every writ of

error, and the appellant in every appeal, shall furnish to each

of the Justices of this court, before the argument of every such

writ of error or appeal shall commence, an abstract or abridg-

ment of such parts of the pleadings and proceedings in such

case, as said counsel shall deem necessary to a full understand-

ing of the errors relied on for a reversal of the ^idgment or
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decree complained of, to<i;(!tlier MMtli tlie points intended to be
relied on in the ar<j:;nnient of tlie canse, and the authorities

intended to be used in support of tliein.

Rule XIX. It shall also be the duty of the counsel for the

plaintiff in error, or a])pcal, to file in tlie clerk's office, for the

use of the defendant's counsel, a copy of said abstract or abridg-

ment, at least one day previous to the argument, when the cause
is not argued on the first day of the term; and if the two fore-

going rules shall not be comj^lied with, the cause shall be either

discontinued or dismissed, at the discretion of tlie court.

Rule XX. The defendant's counsel shall be permitted, in

case he is not satisfied with the abstracts or abridgments by the

plaintiff's counsel, to furnish each of the Judges with such other

abstracts as lie shall deem necessary to a full underotanding
of the merits of the cause: and it shall also be the duty of the

defendant's counsel to furnish each of the Justices of the court,

at the commencement of the argument, with the authorities he
intends to cite on the argument.

Rule XXI. All special motions shall be entered with the
clerk at least one day before the same shall be argued ; and the
counsel entering said motion shall, at the same time, file the

reasons on which the motion shall be predicated.

Rule XXII. No certiorari for diminution of the record
shall be hereafter awarded in any case, unless a motion there-

for shall be made in writing, and the facts on which the same
is founded, shall, if not admitted by the other party, be veri-

fied by affidavit. All motions for such certiorari shall be made
at the first term of the entering the cause or appearance of the
defendant in error, otherwise the same shall not be granted,
unless upon special cause shown to the court, accounting sat-

isfactorily for the delay.

Rule XXIII. After the present term, no original record,

or other paper on the files of this court, shall be taken from
the Supreme Court room, or from the office of the clerk of this

court.



JUDGES
OF THE

SUPREME COURT OF ILLINOIS,

DUKING THE TIME OF THESE EEPOETS.

JOSEPH PHILIPS, Chief Justice, appointed Oct. 9, 1818,

resigned July 4, 1822.

THOMAS KEYNOLDS, Chief Justice, appointed August
31, 1822.

THOMAS C. BROWNE,
) ^^^^j^^ed As'^ociafe JusticesJOHN REYNOLDS, V
^PP^mtea f^^ocmte Justices,

WILLIAM P. FOSTER,*
)

^^^- ^' ^^^^^

WILLIAM WILSON, appointed Tth August, 1819, in place

of William P. Foster, resigned.

Note.—The tenure of office of tlie above named Judges wai

fixed by the Constitution, "until the end of the first session oi

the General Assembly, which shall be begun and held after the

1st day of January, 182L" At that session, the following

named Judges were elected, the tenure of whose office is, dur-

ing good beliavior, and whose commissions bear date, January
lOth, 1825, viz.:

WILLIAM WILSON, Chief Justice

THOMAS C. BROWNE, )

SAMUEL D. LOCKAYOOD, V Associate Justices.

THEOPHILUS W. SMITH,
)

ATTOKNEYS GENERAL.

DANIEL P. COOK, elected by the Legislature, March 5. 1819,

resigned on being elected to Congress, Oct. 19, 1819.

WILLIAM MEARS, appointed by the Governor, in the recess

of the Legislature, 14tli December, 1819.

SAMTTFT D. LOCKWOOD, elected by the Legislature, Feb.

6, 1821, resigned December 28, 1822.

JAMES TURNEY, elected by the Legislature, and commis-
sioned, 14th January, 1823, resigned Dec, 1828.

GEORGE FORQUER, elected by the Legislature, January
23, 1829.

Eesignecl 22d June, 1819, never having taken his seat on the Bench.
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Jonathan Taylor, Appellant, v. Michael Sprinkle, Appellee.

APPEAL FEOM GALLATIN.

In all special pleas to the consideration of a note, the manner of avoidine the
obligation ought to be shown ; a failure to do it is error.

Opinion of the Court* This was an action of covenant.
The fifth plea states, that the consideration failed. Tliis plea
was demurred to, and the demurrer sustained bj the court.
The validity of the fifth plea, is the only point before the court.
The plea was filed under the statute,f which introduces a new
remedy contrary to the common law, and ought not to be
extended too far ; and in all special pleas, the manner of
avoiding in. obligation ou^ht to be shoAvn. As the precise
manner is nor "hqwn by this plea, it is insufiicient, and the '

demurrer '

'
• -

circuit CO

costs. (1)

demurrer to it was properly sustained. The judgment of the
circuit court is afiirmed, with five pe^ cent, damao-es and

Judgment affirmed.

Justice Bbowne having decided this cause in the court below eave no
opinion. ' °

tLaws of 1819, page 59.

(1) The principle asserted in this case has been repeated in numerous cases
since this decision was made. A reference only to them is necessary Cm-
nclius V. i^iworsdale, post. Pool v. Vanlandingham, id. Bradsliaw v.

u



18 KASIvASKIA.

Smith V. Bridges.

Elijah Smith who sues foe the use of "William Johnson,
Appellant, v. William Bridges, Appellee.

APPEAL FKOM MADISON.

Although no particular form is necessary to make a note, yet the wi'iting must
show an undertaking or engagement to pay, and to a person named in it, or
to bearer or holder of the instrument.

Opinion of the Court.^ The plaintiff below, states in Lis

petition, that he "holds notes on, &c." and the instrument on
which suit is brought, has not a single feature of a note, inas-

much as it does not appear there was any undertaking by the

defendant to pay any person at all.

Although no particular form is necessary to make a note,

yet the writing must show an undertaking or engagement
to pay, and to a person named in it, or to bearer or holder cf

the instrument. The judgment of the court below is reversed,

and the cause remanded to the court below. (1)

Judgment reversed.

Newman, id. Sims v, Klein, id. Swain v. Cawood, 2 Scammon, 505. Van-
landingham v. Ryan, 17 Illinois Rep., 25.

A plea of failure of consideration to an action upon a note, should state

particularly in what the failure consisted. General allegations are not suf-

ficient. .Parks V. Holmes, 22 Illinois Rep., 522.

Under the general issue it is not competent to show a total or_partial failure

of consideration of a promissory note. Rose v. Mortimer, 17 Illinois Rep., 475.

Under a plea of a total failure of consideration, a partial failure can not
be given in evidence. Sims v. Klein, post. Swain v. Cawood, 2 Scam., 505.

*Justice Reynolds having been counsel in this cause, in the court below,
gave no opinion.

(1) A promissory note is defined to be "a promise or agreement in writing to

pay a specified sum, at a time therein limited, or on demand, or at sight, to a
person therein named or his order, or to bearer." Chitty on Bills. 51(5.

Walters v. Short, 5 Gilm., 259. All notes must contain the name of the payee,
unless payable to bearer. Bailey on Bills, 22.

No action can be maintained on an instrument in writin-? for the payment
of money, unless the instrument sho .vs on its face to whom -'t is payable.

Mayo v. Chenoweth, post.

Bills of exchange and promissory notes should be m^ue payable to some
person specified, but this may be done without inserting the name, if the payee
be so certainly specified or referred to, as to be ascertained by allegations and
proofs. Adams et al: Y. King et al., 16 Ills. Rep,, 169.

An instrument purporting to be a promissory note, payable to one of two

V,ersons in the alternative, can not be sued on as such. Musselman v. Oakes,

19 Ills. Rep., «1.
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Coleeu and Claypole, v. Finn'uiH.

Amos Cnipps, Appellant, v. Thomas Yancey, Appellee.

APPEAL FROM POPE.

The plea of nil debet is not a good plea to an action of debt upon a record.

Opimo7i of the Court* This was an action of debt on a
judgment rendered in the State of Kentucky. The defend-
ant pleaded nil debet, to which there was a demurrer, which
the court sustained. To reverse this opinion, this appeal
was taken. It is considered bj the court, that the judgment
of the court below, sustaining "the plaintiff's demurrer, to

the defendant's plea, be affirmed with costs, {a) (1)

Judgment affirmed.

Feanqois Coleen and Abkaham Clatpole, Appellants, v.

Daniel Figgins, Appellee.

APPEAL FROM MADISO]!i.

The act of the General Assembly creating circuit courts, was approved on the
31st of Marchj 1819, and on the same day a writ issued out of the clerk's
office of the circuit court of Madison county, returnable to the May term
following.

The writ is void, as the act had no operation until the 1st day of April.

Appearance can not make the writ good, that and pleading, will cure voidable,
but not void process.

Opinion of the Court.^ It appears from the record in this

cause, that the writ issued by the Madison circuit court, on
the 31st day of March, 1819, and made returnable to May
term following, and that the act creating circuit courts, passed
on the same day the writ issued. Although it appears, that the

Justice Wilson having decided this cause in the court below, gave no
opinion.

[a) Nil debet is a bad plea in an action of debt brought on a judgn^pnt ob-
tained in another State. Armstrong v. Carsars, exr., 2 Dall., 302. Miilj ')

Duryee, 7 Cranch,480.

Nil debet is not a good plea to an action of debt on a recoo^nizance, nor to
any action founded on a record or specialty. Bullis v. Oiddins, 8 Johns., 82.

(1) In an action of debt brought on a sheriifs bond, the plea of nil debet is

bad on demurrer. Where a bond is the foundation of an action of debt. 7iil

debet is not a good plea. It is otherwise where the instrument is but the
iiulucemeut to the action. Davis v. Burton et al., 3 tscam., 42. Kmg v. BaTri-
sey, 13 Ills. R., 622.

tJustice Reynolds having decided this cause in the court below, gave no
opinion.
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Coleen and Claypole v. Figgins.

act establishing circuit courts, passed on the 31st day of March,
yet the court are clearly of opinion, that it did not take effect

until the first day of April, and that the process is therefore

void, as the clerk had no authority to issue the writ, and make
it returnable to a court not in existence, at the time the writ

issued. No appearance could make the writ good. The court

below was bound to have quashed it, it differing materially,

from process that is voidable merely where appearing and
pleading might cure the defect.

It is unnecessary for the court, to notice any other error

assigned, as the point already decided, determines the case.

The judgment of the court iS reversed, (a) (1)

Judgment reversed.

Kane, for appellants.

Winchester, for appellee.

(a) An appearance of the defendant by attorney, cures any antecedent
irregularity of process. Knox et al. v. Summers et al., 3 Cranch, 496.

Process returnable out of term is void, and can not be amended. Cramer v
Van Alstyne, 9 Johns., 386.

(1) It can hardly admit of a doubt that an appearance cures all defects as
to the manner in which a party is brought into court. If a party, witliout
process, pleads to an action, it is too late for him then to say that no process
was issued or served on him. He is then in court, and it is immaterial
whether he appears in compliance with the mandates of the law, or whether
he waives a right which he might have insisted on, and voluntarily places
himself in a position in which lie is required to make his defense. The decis-

ions on this question are uniform. In Easton et al. v.Altum,,! Scam., 250, the
court said : " The authorities are numerous and explicit, that irregularity of
process, whether the process be void or voidable, is cured by appearance
without objection." And in Mitchellv. Jacobs etal., 17 Ills. Rep., 236: "A
defendant appearing without objection waives all objections thereto, although
the process may be void, or there may have been no service." To the same
effect is Mineral Point R. R. Co. v. Keep, 22 Ills. Rep., 9. The following
cases have also been passed upon by the Supreme Court of this State, in each
of which this question arose, and received substantially the same solution.

Pearce et al v. Swan, 1 Scam., 269. Vance et al v. Funk, 2 Scam., 263.

Beecher et al v. James et al. id., 463. Palmer v. Logan, 3 Scam., 57.

Bowles' heirs v. Rouse adnVr., 3 Gilm., 409. Whittdker et al v. Murray et

al., 15 Ills. R., 294.

Although a general appearance will cure all irregularities as to the issuing
or service of process, yet an appearance for the purpose of objecting to such

Srocess or service will not have that effect. MitcJiell v. Jacobs et at, 17 Ills.

,., 236. Anglin v. Nott, 1 Scam., 395. Little v. Carlisle et al., 2 Scam., 376.
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Whitesidcs v. The People of the State of Illinois.

James A. Whitesides and others, Plaintiffs in Error, v. Tue
People of the State of Illinois, Defendants in EiTor.

EEROR TO POPK

If an indictment does not aver the year to be the year of our Lord, and does
not contain the words, " in the name and by the authority of the people of
the state of Illinois," it is bad. (1)

In an indictment for a riot, the facts constituting a riot, should be clearly set
forth.

Opinion of the Cowt. This was a criminal prosecution
for a riot, against the plaintiffs in error. Three errors are
assigned.

1. Uncertainty in the indictment, in not averring the year
to be the year of our Lord,

2. The form prescribed by the constitution, in which crimi-
nal prosecutions shall be commenced, is not pursued.

3. There is not such a criminal offense alleged in the
indictment, as will make the plaintiffs in error guilty of a riot,

if committed.
On the first point, the law makes it necessary to have com-

mon certainty in every indictment, and nothing can be inferred

to aid it. Without inference, the year could not be gathered
from the indictment, and therefore it is defective. On the
second point, when a constitution or act of the legislature,

prescribes a certain form to be used in legal proceedings, it

would seem that the court has no power to dispense with that

form. Therefore, as the indictment does not pursue the form
given in the constitution, that all indictments shall be carried

on " in the name, and by the authority of the people of the
state of Illinois," it is bad.

On the third point, the charge in the indictment is, that the
defendants made a great noise and disturbance of the peace.

This, the court considered too vague and uncertain. In crimi-
nal proceedings, the charge should be distinct and positive,

and the way and manner in which the great noise and dis-

turbance of the peace was made, should have been stated,

(1) An indictment or complaint which states the year of the commission of
the offense in fi£;ures only, without prefixing the letters "A D." is insutheient,
Commonivealth v. McLoon, 5 Gray, (Massachusetts) Rep., 91, State v. Lane,
4 Iredell, 121.

In State v. Hodgeden, 3 Vermont Rep., 4.S1, the time of the commission of
the offense was stated as follows :

" A.D. 1830," and was held to be sufficient.
And similar was the case of State v. Cr-ilbert, 13 Vermont Rep., 647.

In Hall V. State, 3 Georgia Rep., 18, the offense was charged to have been
oommitted "In the year eighteen hundred and forty-six ;" and the court said
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For this omission, the indictment is also defective. The judg-
ment of the court below must be reversed, (a)

Judgment affirmed.

they would presume that to mean " In the year of mir Lord." The same was
held by the Supreme Court of Indiana in Engleman v. State, 2 Carter, 91.

From tlie authorities we think an indictment which alleges an offense to

have been committed "intlie year," &c., would be held good, although the
words " of our Lord," were omitted.

In McFaddcn v. Fortier, 20 111. Rep., 515, the court referred to the second
proposition decided in the case of Whitesides v. The People, and approved of
the decision in that case.

(a) In an indictment a day certain must be stated, so miist also the year,
otherwise the indictment will be insufficient, and (in England) the year of the
king's reign is usually inserted ; but the year of our Lord is equally unobjec-
tionable. Archbold's Crim. PI., 11.

The criminal code of 1827, page 157, provides, that "All exceptions which
go merely to tlie form of an indictment, shall be made oefore trial, and no
motion in arrest of judgment, or writ of error shall be sustained, for any mat-
ter not affecting the real merits of the offense charged m the indictment."
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JosErii Cornelius, Plaintiff in error, v. Simon Yanorsdall,
AssiaNKE of John De Rush, Defendant in error.

ERROR TO ST. CLAIR.

A plea alle,G:in,r» a failure of consideration is insufficient, without setting out
wherein the failui-e consists.

Opinion of th& Court. In this case there was a plea alleo--

ing a failure of consideration, to which there was a demurrer.
The demurrer having been sustained by the court below, this

writ of error is prosecuted, to reverse that judgment. It is

considered bj the court, on the authority of the case of Tay-
lor V. Sprinkle, decided at the last term, that the judgment of
the court below be affirmed, {a) (1)

Judgment affirmed.

(a) Taylor V. Sprinkle, ante p. 17. Fonle v. Vanlandingham, post p Brad-
shmv V. Newman.

(1) See note to Taylor v. Sprinkle, ante, page 17
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Sawyer v. Stephenson.

John Y. Sawyek, Plaintiff in Error, v. Benjamin Stephenson,
Defendant in Error.

ERROR TO MADISON.

Grantins: new trials, rests in the sound discretion of the court, and as a gen-
eral rule, the refusal to award one should not be considered as error.

An affidavit of a juror wlio tried the cause, may be received to prove
improper conduct on the part of the jury.

On a motion for a new trial in the court below, the defend-

ant offered the affidavit of one of the jurors who tried the

cause, setting forth, that one of the jurors, who was sworn as

a witness in the cause, gave in the jury room, new, other and
additional testimony, by reason of which, deponent was in-

duced to give a verdict for the plaintiff, when, if it had not

been for such testimony, so given by one of their own body,

he, deponent, would have found a verdict for the defendant.

The court granted the defendant a new trial. To reverse

which opinion, a writ of error was prosecuted.

Opinion of the Court. ^ ranting new trials, rests in the

sound discretion of the court before which the trial is had, and
as a general rule, a refusal to grant a new trial, should not be
considered as error; unless it appears manifest, that justice is

rendered thereby more precarious. (1)

The first question for consideration is, would the facts dis-

closed by the affidavit, have justified the court in awarding a

new trial, if they had been sworn to by a person not of the

jury? We are satisfied they would, and although new trials

should be granted very cautiously for irregular and improper

conduct on the part of the jurors in their retirement, when
such misconduct is disclosed by an affidavit made by one of

the body; yet being fully satisfied of the truth of the facts

disclosed in this manner, as also that the juror has not been

tampered with, and improperly infiuenced to swear falsely,

and that no such verdict would have been found, if the jury

had not listened to such improper testimony, the court would
be as much bound to award a new trial on such affidavit, as if

the truth of the facts therein contained, had been disclosed,

(1) Atthetimeof the rendition of this decision this was unquestionably cor-

rect, and has been affirmed in the following cases. Corneliwi v. Boucher, post.

Clemson v. Kruper, id. Collins v. Claypole, id. Street v. Blue, id. Adams
et nl. V. Smith, id. Vernon et nl. v. May id. Littleton v. Moses, id. Har-
mison V. Clark, 1 Scam., 131. But by the act of the legislature of 18:37, Pur-
ples' Statutes, p. 824. Scates' Comp., p. 264, sec. 23, it is provided that excep-
tions may be taken to the opinion of the court in overruling a motion for a
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Scott V. Cromwell.

by one not of tlie jnrj. The court, therefore, not heing ahle

to discover that the case under consideration is at variance
with the principles here laid down, are of opinion that the

court below acted correctly in awarding a new trial on that

affidavit, and the judgment must be affirmed, (a) (1)

Judgment affirmed.

Jehu Scott, Appellant, v. John Ckomwell, Appellee.

APPEAL FROM MONPvOE.

"Where the plaintiff amends in matters of form only, the defendant is not, for
that reason, entitled to a continuance as a matter of course.

The defendant in a court below, the appellant here demur-
red specially to the plaintift''s declaration, for informalities

therein. The court sustained the demurrer, and gave plaintiff

leave to amend, whereupon the defendant moved the court

for a continuance, which motion the court overruled. To
reverse this opinion, this appeal was taken.

Ojpinion of the Court. Where the plaintiff amends in mat-

new trial. Smith v. Shultz, 1 Scam., 491. This, however, was held to apply-
only to civil cases. Pnte v. People, 3 Gilm., 645. Hollklay v. The People, 4
Gilm., 111. Baxter v. The People, 3 Gilm., 3(58. Martin v. The People, 113 Ills.,

341. And there was no similar statute applicable to criminal trials until in
1857, when an act was passed, giving the same right to except for a refusal to
grant a new trial in criminal as in civil cases. Laws of 1857, p. 103. Scates'
Compl., p. 1216.

But the granting of a new trial even since the passage of the act making it

error to refuse one has never been held a sufficient ground for an exception.
CorneUus \. Bouclicr, i)OSt. Hill v. IFarcl, 2 Gilm, 292. Brookbank\. Smith,
2 Scam., 78.

(a) The refusal of the court to grant a new t"ial is not a matter for which
a writ of error lies. Barr v. Grats, 4 Wheat., 213. 5 Cranch, 11 ibid. 187. 7
Wheat., 248.

The affidavits of jurors to impeach a verdict can not be received. Dana v.
Tucker, 4 Johns., 487. Forester &c. v. Guard. Siddnl & Co., post.

(1) This, if not overruled, is very strongly doubted in the following cases.
Forester et al. v. Guard et al., post. Browder v. Joh nson, id. Smith v. Ea mcs,
3 Scam., 81. And we think it is now safe to say that the affidavit of a juror
ought not to be admitted to show what transpired i.i the jury room, or by what
process of reasoning they came to their conclusions.

But the affidavit of a juror, on a point entirely disconnected with his acts,
or the motives for his conduct as a juror, as that he is not an alien, is not
objectionable on the grounds on which it has been decided that a juror's tirs-

tiiiiony can not be received to impeach his verdict. Guykow'ski v. 2Vi«
People, 1 Scam., 482.

Affidavits of jurors can not be received to impeach their verdict, except in
cases where a part of them swear tliey never consented to the verdict; but a
verdict may be supported by such affidavits. Smith v. Eamcs, 3 Scam., 76
Martin et dl. v. Ehrenfels, 24 Ills., 187.

4
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Beaumont u Yantz.

ters of form only, the defendant is not, for that reason, and as

a matter of course, entitled to a continuance. He has how-
ever, the right to plead de novo. The judgment of the court

below must be affirmed. (1)

Judgment affirmed.

James S. Beaumont, Appellant, v. Yantz, Appellee.

APPEAL FROM MONROE.

A declaration in an action of trespass for taking and conveyinar away "four
horses, the property of the plaintiff," is sufficiently certain and descriptive

of the property taken.

This was an action of trespass de honis asportaiis, brought

by Yantz against Beaumont in the court below, for taking and

conveying away "four horses, the property, goods and chat-

tels of the plaintiff, of the value of three hundred dollars."

The defendant demurred to the declaration, and assigned as

causes of demurrer, 1. That the horses were not described

with sufficient particularity; and 2. That the value of each

horse should have been stated in the declaration. The de-

murrer was overruled, and an appeal taken to this court.

Opinion of the Co art. The cases cu.ed by the appellant's

counsel, do not apply to this case. It is not necessary that

each horse should be particularly described. Mentioning the

(1.) The doctrine is well settled that an amendment of a mere formal matter

will not entitle a party to a continuance, while an amendment in substance

will work a continuance without cause beiiiii shown therefor by the opposite

V. Lands, 3 Gilm., 227. O. Sc M. R. R. Co. v. Palmer et al., 18 Ills., 22.

Courts may allow amendments on the trial, if not against positive rules, to

secure the ends of justice, if the opposite party is not thereby taken by sur-

prise ; if so, a continuance may be allowed. Miller v. Metzger, 16 Ills., 390

Tt Ts not error to permit clerical errors to be amended on trial. Uargrave v.

Penrod, post.

Since the foregoing note was prepared, a decision of the Supreme Court

has been published in which they use the following language. "By the uni-

form rule of practice, the court has no power to permit an amendment of the

declaration, in a matter of substance, without granting a continuance if

desired by the defendant : nor has the court any power, after verdict, to per-

mit amendments of substance, except upon terms of the payment of costs,

settiu"- aside the verdict, and granting a new trial. Where such amendment
is made, it becomes essentially a new declaration, which the party has aright

to prepare to defend." Brown et al. v. Smith et al., 2i Ills., 196.
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Mason v. Buckmaster

number of horses, and an allei^ation that tlicy were the

property of tlie plaintiff, is sutKcient. There is no precedent

to be found in the books, in which the ])roperty is precisely

described, as to its shape, color, &c. A recovery in this action

could well be pleaded in bar of a suit, for four black geldiufrs,

unless the plaintiff should new assign, and show them to be

other and different ones, from those for which this suit is

brought.

As to the second objection, it is sufficient that the aggregate

value of all the horses be set forth in the declaration. The
judgment of the court below is affirmed, (1)

Judgment aifirmed.

James Mason, Plaintiff in Error, v N. BuciorASTERj Assignee
OF P. Mason, Defendant in Error.

ERROR TO IVIADISON".

It is not required to make profert of writings not under seal.

Tlie statute makes it necessary for plaintiff to give oyer of all writings as the
maker is bound to deny their execution under oath.

In a case on an assigned note between maker and assignee, a consideration
need not be averred.

This was an action of assumpsit brought by Buckmaster,
on a promissory note executed by James Mason to Paris

Mas -n, and by him assigned to Buckmaster. Two objections

were made by defendant in the court below, to the plaintiff's

declaration: 1. that there was no profert made of the note

declared on; and 2. There was no consideration averred or

stated. The court overruled these objections and gave judg-
ment for the plaintiff, to reverse which, the defendant sued
out a writ of error, and assigned the same objections as

grounds of error.

Ojnnion of the Court. It is necessary by the common law,

to make profert of writings under seal, so as to place them in

the power of the court, to give the opposite party oyer if

required, and to let the court see if the deed is fair and honest
on view. From the statute, it is necessary for the party to

have oyer of writings not under seal, on which suit is brought,
as he is bound to deny the execution of them, under the plea

(1) In trespass for taking and carrying away a quantity of poultry of several
desrriptions, it is not necessary to state how many there were of e;vh di's-

criiitidu, tlie collective value of the whole being stated. Donaglie v. Eoud&-
boush, i Munf., 251.
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of non est factum^ under oath, A copy of the wi'iting on
which suit is brought, must be Hied with the declaration, and
the court can, upon a plea of oyer, compel the production of

the original, so that no inconvenience can arise from the want
o^projert. There is no error then, on this point. (1)

As to the second point, the court believe it is never neces-

sary to state a consideration in a case on an assigned note,

between the maker and the assignee. The judgment of the

court below is affirmed, {a) (2)
Judgment ajfirmed.

Thomas Cox, Appellant, v. John McFerkon, Appellee.

APPEAL FKOM RANDOLPH.

A return of two nihils to a scire facias to foreclose a mortgage, is equivalent
to an actual service.

This was an action commenced by scirefacias in the Ran-
dolph circuit court, by McFerron against Cox, to foreclose a

mortgage executed by the latter to the former. There were

(1) Oyer can not be demanded of a record. If there is a variance between
the record declared on and the one offered in evidence, it may be taken advan-
tage of under a jilea of nnl tiel record. Chiles v. Shaw, post. Staten v. The
People, 21 Ills., 28.

(a) In declaring upon a bill of exchange or other simple contract, no profert
is made—so when a deed is stated only as inducement. 1 Chitty's PI., 259.

In an action by the indorsee of a note, not void in its cieation, and indorsed
before it became due, against the maker, the consideration can not be inquired
into. Baker v. Arnold, 3 Caine's Rep., 279.

If a note has been fraudulently obtained and put into circulation, in an
action by the indorsee against the maker, it is competent for the defendant to
show a want of consideration. Woodhull v. Holmes, 10 Johns., 231. (3)

(2) An action of debt may be maintained on a bill of exchange by the payee
against the drawer, although no consideration be expressed on its face.
JDunlap V. Buckingham, 16 Ills., 109.

(3) Section 11, page 292, Scates' Compl. Purple's Statutes, page 773, provides,
"If any fraud or circumvention be used, in obtaining the making or executing
of any of the instruments aforesaid, (notes and bonds,) such fraud or circum-
vention may be pleaded in bar to any action to be brouglit on any such instru-
ment so obtained, wliether such action be brought by the party committing
SUCH fraud or circumvention, or any assignee or asignees of such instrument.^'
This statute has received a construction in the following cases. Woods v.

Ilynes, 1 Scam., 103. Mulford v. Shepard, id., 583. Adams v. Wooldridge,
3 ^^-am., 25(). In all of which it was neld to apply only to cases of fraud in
making or obtaining the instrument, and not in the consideration. In Woods
v. Hyiies, it was alleged that the goods for wliich the note was given were less

in quantity and deficient in quality, from what they were represented; but the
court held that that was a fraud in the consideration and not in the making
or executinQ it, and was not a defense to a suit brought by an innocent pur-
chaser without notice.
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two nihils returned, upon which, the court on motion gave
judgment for McFerron. The point made was, whether tlie

return of two nihils on a scire facias was equivalent to tlie

actual service of process, when the defendant can be personally

served.

Opinion of the Court. It appears, that by the common law,

all writs of scire facias were proceeded on in the same man-
ner by the return of two nihils : this was discretionary with
the party issuing the process. Our statute gives this writ to

the mortgagee, and, no doubt, in giving the writ, all the attri-

butes that belonged to it at common law, were given also. It

is to have a common law operation, and possess the common
law incidents.

We are of opinion that the return of two nihils^ is equiva-

lent to a service, and authorized the court to render judgment
as in cases where there has been an actual service. The judg-
ment is therefore affirmed. (1)

Judgment affirmed.

(1) When the statute has provided remedies by writ of scire facias, or sum-
mons in the nature of a scire facias, wliich were unknown to the common
law, and which are of a personal character merely, the same must be <^xe-

c'tpd like any other ordinary process—by personal service on the parties.
McCourtie v. Davis, 2 Gilm., 306.

Two nihils, in case of scire facias upon a record, or recognizance, are suffi

cient to give the court jurisdiction of the persons of the cognizors, and to
authorize judgment of execution. Choate v. The People, 19 Ills. K., 63. Sans
A. The People, 3 Gilm., 327. Besimer v. The People, 15 Ills. R., MO.
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EREOR TO WASHINGTON.

An omission of a colloquium, in a declaration for slander in charging the
Plaintiff with swearing a lie, is fatal. (1)

This was an action of slander brought in the Washington
circuit court by Blair and wife, against Sharp. From the

(1) Such was the rule of the common law, but it is now materially changed
in this state, by statute. Section 2, page 1137, Scate's Comp'l. Purple's
Statutes, page li26, provides that, "It shall be deemed slander, and shall be
actionable, to charge any person with swearing falsely, or with having swore
falsely, or for using, uttering or publishing words of, to, or concerning any
person, which in their common acceptation, amount to such charge, whether
the words be spoken in conversation of and concerning a judicial proceeding
or not." And under this statute the court held that ""Words which, in their
common acceptation, amount to a charge of having sworn falsely, are action-
able, whether spoken of and concerning a judicial proceedino; or not; and are
none the less actionable because the declaration avers that tney were spoken
in a conversation concerning a judicial proceeding." " It is not necessary that
the words spoken in a conversation concerning a judicial proceeding, should
be spoken under such circumstances as to impute the crime of perjury."
Sanford v. Gaddis, 13 Ills., 329.

In an action of slander for words used charging false swearing, where the
defendant by his pleas has based his defense on the fact that the plaintiff was
guilty of perjury, he will be required to prove the fact of the perjury. He
must make out the defense which he has chosen in his pleadings, even though
he was not obliged to charge perjury in order to justify the words spoken.
Hicks v. Rising 24 111., 566.

The first section of the statute above referred to also provides that " If any
person shall falsel3'' use utt«r or publish words which, in their common accep-
tation, shall amount to charge any person with having been guilty of fornica-
tion or adultery, such words so spoken shall be deemed actionable, and he,

she or they, so lalsely publishing, speaking or uttering the same, shall be
deemed guilty of slander." And under that section of the statute the coiir:

said :
" Words, which in their common acceptation, amount to a charge of

fornication, are slanderous, and are actionable without colloquium or innuen-
do ; and the latter, if used, is at most but surplusage." Elam v. Badger, 23
111., 498.

In an action of slander for words charging the plaintiff with fornication or
adultery, no reference need be made in the pleadings to the statute on that
subject, id.
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ai^reed ease, it appears, that the only words cliarf^ed in the
declaration to have been spoken of the plaintiff by tlie defend-
ant, were, that the plaintiff "had swore a lie." There was
no colloqiiinm showing how, or on what occasion the lie was
sworn. The court below declared the declaration insufKcient,

and that the words as stated, were not actionable. To reverse
that judgment, a writ of error was sued out by plaintiff.

Opinion of the Court. The omission of a colloquium,
showing to what the words spoken, referred, so as to render
them actionable, we consider fatal. The declaration is not
good at common law, nor under the statute. The declaration

does not bring the case within the letter or meaning of the
statute. The judgment of the court below is affirmed, with
costs. («)

Judgment affirmed.

Joseph Fkench, Appellant, v. John E.. Creath, by Geoege
Ceeath, his next friend, Appellee.

APPEAL FKOM RANDOLPH.

An order of the court below, appointing the next friend of an infant plaintiff
is not necessarj'. (1.) [FkZe Laws of 1831, entitled '"An Act to amend an
act, entitled an act concerning practice in courts of law," approved January
29, 1827.]

An action for slander is not taken away, though the statute creating the
offense charged, be repealed, (2.)

John E.. Creath, an infant under the age of twenty-one
years, by George Creath, his father and next friend, brought

(a) To say that the plaintiff has swore false, or taken a false oath, is not
actionable. 8 .Johns, Rep., liJ9. Tliere must be a colloquium of its being iii a
cause pending in a court of competent jurisdiction, and on a point material to
the issue. 13 Johns, liep., 48. 1 Caine's Kep., 347. 2 Johns., 10. The term
foresworn is not in itself actionable. 6 T. K., 691. 8 East., 427. Vide Laws
of Illinois, 1823, p. 82.

(1.) In Robb V. Smith, 3 Scam.. 46, it was said by the court in argument, that
where a suit was brought by an infant and the infancy was pleaded in abate-
ment, the plaintiff miglit amend bv inserting the name of a prochein am y. The
same was also held in Blood v. Harrinrjton. 8 Pick., 552. This case is cited
and approved in Heslep et al. v. Peters, 3 Scam., 45. And in ." recent case
the court held that " It is not necessary that there should be a guardian, ui pro-
chein amy, for a minor at the time of suing out the process. If it were other-
wise, the exception should be taken before pleading to the merits." Stumps
V. Kelley, 22 111., 140.

(2.) An action for slander will lie for charging the plaintiff with a crime, the
prosecution of which has been barred by the statute of limitations. T'07i
Ankin v. Westfall, 14 Johns., 233.

The repeal of a statute does not affect rights acquired under the repealed
nlatute. Naught v. Oneal, post.
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an action, in the circuit court of Jackson, and removed by
change of venue to Randolph, against Joseph French, for

slander. On the trial a verdict was found for plaintiff, and a
motion made by defendant for a new trial, and in arrest of
judgment, which were overruled, and an appeal taken to this

court where it was assigned for error, 1. That there was no
order of the court below, appointing the next friend of the
infant plaintiff; and 2. That the slanderous words spoken,
charged the plaintiff' with the commission of the crime in 1815,
and as the law creating the offense with which he was charged,
is repealed, no words spoken in relation to that crime are

actionable.

Ojjinion of the Court. "We are of opinion, that the judg-
ment of the court below ought to be affirmed. It is now too

late to make the objection first stated, and as to the second
there is no clearer principle that the action is not barred,

because the statute creating the offense has been repealed. If
the words spoken, had charged an offense to have been com-
mitted in another state, wliicli is not punishable here, still they
would be actionable, {a) Judgment affirmed.

Starr, for appellant.

Kane, for appellee.

Joseph Cornelius, Plaintiff in Error, v. John Boucher, De-
fendant in error.

ERROR TO ST. CLAIR.

Grantins; continuances and new trials rests in the discretion of the court and
a refusal of either, cannot be assigned as error.

Swearing the jury, is matter of form, and an irregularity in swearing them
not objected to at the time can not be assigned as error.

This was an action of covenant, brought in the St. Clair

circuit CO art, by Cornelius against Boucher; on the trial a

verdict was found for the defendant, and a motion made by

(a") An offonse against a temporary statute cannot be punished after the
expiration of the act, unless a particular provision by laws be made for that
purpose. 7 Wheat., 551

One guilty of perjury in proceedings under the bankrupt laws, cannot be
prosecuted for the offense, after the repeal of the law. United States v
Passmore, 4 Dall., 372.
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plaintiff for a new trial, which was overruled, and judgment
entered on the verdict for the defendant. To reverse this

judgment the plaintiff prosecuted this writ of error, and assigns

for error, 1. That the affidavit of the defendant for a continu-

ance, at the July term 1848, was not sufficient to authorize a

continuance. 2. That there were three issues of fact made
up, and the jury were sworn to try but one issue, and it does

not appear, upon which they found their verdict ; and 3.

That the court erred in not granting a new trial on the affida-

vit of the plaintiff.

Opinion of t/ie Court. On the first point, there is no case

within the recollection of the court, in which it has been con-

sidered error, to grant a continuance. The third objection

will depend very much upon the same principle, that granting

continuances and new trials, is so much a matter of discretion,

that an appellate court can not undertake to inquire into the

proper exercise of that discretion, in a case like the present.

The court, however, must not be understood as saying, that in

no case would it make the inquiry. If a case was brought up,

upon bill of exceptions containing all the facts, it would fur-

nish this court with the means of forming an ©pinion, as to

the proper exercise or abuse of the discretion of the court

below. (1)

The second error assi^ed, is considered equally untenable.

The swearing the jury, is matter of form, and if not objected

to at the time, an irregularity in the manner of swearing them,
can not afterwards be assigned as error. There is no judg-
ment of the court upon the point, and the jury is presumed to

take into consideration the whole matter, and if their inten-

tion is manifest, the court will set right mere matters of form.

The cases of Tlwmpson v. Button^ 14 Johns. Rep., 84 ; and
Hawks V. Crofton, 2d Burrow, 698, are authorities in sup-

port of this opinion. The judgment of the court below is

affirmed. (2)

Judgment ajjii"mcd.

(1) See note to the case of Sawyer v. Stevenson, ante, page 24.

(2) The decisions are abundant that formal objections must be taken before
trial, or if not they are waived. Curtis v. The People, post. Oiujknwski v.

The People, 1 Scam., 479. Stone v. The People, 2 8oani., J3o. Toivnsend v.

The People, 3 Scam., 321). Conolly v. The People, 3 Scam., 477.

A jury should not, at tlie commencement of a term, be sworn for the whole
term, but should be sworn for the trial of each particular cause. Barney v.
People, 22 111., 100.



34 YANDALIA

Thornton and others v. Smiley and Bradshaw.

John Thornton and others, Appellants, v. George Smiley
AiTO John Bradshaw, Appellees.

APPEAL FEOM UNION.

If one of two administrators, loans the money of the estate, he does it npon
ihis own responsibility, and an action to recover it back, should be brought
in his own name alone.

Smiley and Bradsliaw, executed their note to ITezekiali

"West, as administrator of the estate of Weaver, deceased, for

a sum of money, to recover whicli this action was brought in

the name of said West and John Thornton and Mary his wife,

late Mary Weaver, who were joined with West, in the admin-
istration on the estate of Weaver. The money was loaned by
West alone, to Smiley and Bradshaw, and the note executed

to him alone as administrator. An objection was made by
defendants to the improper joinder of parties, which the court

sustained, and gave judgment for the defendants. To reverse

which, the plaintiiFs appealed.

Opinion of the Court. The court knows of no power in

the administrator, by virtue of the trust conferred on him by
law, to loan the money belonging to the estate ; if he does it,

he acts npon his own responsibility, and renders himself liable

to the estate. The note was made to AVest alone, and for that

reason, the suit should have been commenced in his name,
and a joinder of his co-administrators was improper, as no
right of action, to recover the amount of the note, existed in

them. Without determining any other question, for this

ground alone, the court affirms the judgment, (a) (1)

Judgment affirmed.

(i) Vide Tollers law of executors, i)ase 480, where it is declared, tliat in

equity, an (^xicutor may be compelled to pay interest, if he sulteis ihe money
ot the estate to lie idle in his hands. This would seem to authorize a loan, or
any other investment of the trust money.

An administrator is not liable to pay interest wpon assets in his hands, un-
less under special circumstances. Dexter v. Arnold, et al., 3 Mason, 248.

(1) Admitting that the administratf>r had no right to loan the money, how
could the defendant take advantage of it? He executed his note to the ]iiain-

tiff as ndministra*rtr, and to him it was immaterial whether he was liable to

tlie administrator personally, or in his representative character. Persons in-

terested in the estate miohf, perhaps object that the a(hninistrator had tran-

scended his duty, and miglit hold him responsible for it; but if they are

content with his actions it is not easily perceived how the defendant can
complain.

In Marsh et al., v. The People, 15 111., 284, it was held that when three were
appointed administrators, each was liable for the acts of the others. If we
are right in the proposition that the defendant could not object that the note
was not the property of the estate, then it would follow that each being liable

for the acts of all the others, all would have a right to join in an action for

the recovery of the money.
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Brazz.le and Hawkins, v. Usher.

George Brazzle and James Hawkins, Plaintiffs in Error, v.

David Usher, Defendant in Error.

ERROR TO GALLATIN.

If parties appear and go to trial witliout a plea being put in, it is such an
irregularity as will be cured, after verdict, by the statute of aiueudments.

Usher brought an action of trespass, vi et arrais, against

Brazzle and Hawkins, in the Gallatin circuit court, and recov-

ered a verdict and judgment against them. To reverse which
judgment, they sued out a writ of error, and assigned for error,

that there was no plea filed in the cause, and that a trial was
had without a plea. It appears from the record, that the

parties, by their attorneys, were present at the trial, and made
no objections to the proceedings as they were.

Opinion of the Court. The appearance of the parties cured

the defect, if any, arising from the failure to file a plea. The
statute of amendments will apply in this case, to cure the

irregularity. The judgment of the court below must be
affirmed. (1)

Judgment affirmed.

(1) If one of several pleas be not answered, and the parties go to trial with-
out any objection on the part of the defendant, the irregularity is cured by the
verdict. Ross v. Rediek, 1 Scam., 74. Armstrong v. Mock, 17 111., 1(36. Kclsc]/
V. Lamb, 21 111., 559. Stumps v. Kelley, 22 111., 140. Puterbaugh v. Ellioit
et aly id. 157.

A declaration contained two counts, upon one of which there was an
immaterial issue, and the other was wholly unanswered. After judg-
ment for plaintiff the defendant assigned for error, that judgment was entered
on the immaterial issue, and that the second count was unanswered. Upon these
assignments of error the court said: "Will the non-joinder of an issue on the
secoiid count, or the immaterial issue^ justify the reversal of the judgment for
such causes V We think not : the statute of amendments and jeofails has
provided against any error arising from such causes, and the defendant can
not now assign either for error." Oraham v. Dixon et al.. 3 Scam., 118 The
grounds upon which this decision would seem to be based are—that going to
h-i il without a plea was an error in favor of the defendant, and of which he
CO lid not afterwards complain. Kitchell v. Bratton, 1 Scam., 301. Arcnz v.

Rcihle et al.. id., 340. Bailey v. Campbell, id.. 47. Clemson v. State Bank,
id., 4.5. Thorn v. Watson et al., 5 Gilm., 27. On the count which was unan-
swered the plaintiff might have taken judgment by default, and the defendant
was not injured by his not doing so.

In the following cases defects have been held to be cured by verdict. State
Bank v. Batty, 4 Scam., 201. Hamilton et al. v. Cook County, id., 527. Selby
V. Hutchinson, adm'r, 4: Gilm., 327. Sullivan v. Dolli~is, 13 111., 88. Burst v.

Wayne, id.. 599. Spencer v. Langdon, 21 111., 192. Loomis v. Riley 2-i

111., 307./'



36 ya:n^dalia.

Naught V. Oneal.

Geokge Natjght, Plaintiff in Error, v. Hezekiah Oneal,
Defendant in Error.

ERROR TO WHITE.

The repeal of a statute does not affect rights acquired under the repealed
statute.

In an action of slander, if the words were spoken within one year before the
repeal of the statute limiting sucii actions, tlie old statute will be no bar.

This was an action of slander brought in the circuit court

of White county, by Naught v. Oneal. The defendant pleaded
the statute of limitation, " that the cause of action did not
accrue within one year from the commencement of the suit."

The plaintiff replied that the words, were not spoken within
one year previous to the commencement of the suit, but that

the action was commenced within one year from the passage

of the act of limitations. To this replication the defendant
demurred, and the plaintiff joined in demurrer. The court

sustained the demurrer, and from that judgment the jDlaintiff

brought this writ of error.

Per curiam. If the cause of action accrued one year or

more before the repeal of the statute of limitations,* still, the

old statute of limitations is a good bar to the action. It is a

complete bar before the repeal, and the repeal of a statute

does not affect the rights acquired under the repealed statute.

If the words in this case were spoken within one year before

the repeal of the statute, the old statute will be no bar. But
as, in this action, it does not appear at what time the words
were spoken, it can not be determined whether the old statute

be a bar or not. The judgment of the court must be reversed,

and the cause remanded for new proceedings to ascertain the

time when the words were spoken. (1)

Judgment reversed.

*Laws of 1819, page 351. lb. 141, sect. 8.

(1) Where a statute is repi^aled, except as to transaction"? passed and closed,
it mus be considered as if it iiad never existed. III. and Michigan Canal v.

C.ty of Chicago, li 111., 33.5.

In the construction of statutes of limitation^, the rule is, that cases witliin
tlie reason, l)ut not within the words of the statute, are no. barred. Bedell v.

Janney et al., 4 (ril'ii., 208.

A ftatute of limitations will not be applied to cases not clearly within its

provisions. Haze. I v. Shelby, 11 111., 'j.

See note to Mellick v. De Seelhorst, post.

Note.—I have not beon able lo find any case decided at Docomber term,
1821, except the case of Morcland \ . Fi :rs(jn. from Gallatin. Tliere were two
points made in Iha case, 1, as it regarded the sufficiency of the breach in the
declaration; and 2, the exclusion of a deposition from the jury. The judg-
ment of the court below was affirmed. The case is one of no importance, and
is therefore not reported.
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APPEAL FEOM ST. CLAIR.

An appeal will lie, by consent entered of record, from an interlocutory order
dissolving an injunction.

Cornelius exhibited liis bill in chancery, in the St. Claii

circuit court, praying an injunction to enjoin Coons from the

collection of certain judgments which he had obtained against

Cornelius, before Clayton Tiffin, a justice of the peace, and
also to enjoin Jarvis, the constable, from collecting the execu-

tions issued upon those judgments. An injunction was
awarded by the judge in vacation, Jarvis answered, setting

forth his powers to act as constable, by virtue of the execu-

tions. Coons answered, and denied every material allegation

in the complainant's bill. Upon a hearing of the cause upon
bill and answers, the court dissolved the injunction. The
errors assigned, question the correctness of the court below in

dissolving the injunction, and in rendering that judgment in

vacation.

Opinion of the Court hy Chief Justice Reynolds. It is a
sufficient answer to the second error assigned, tliat the judg-
ment of the court, and this appeal, were both had by consent
entered of record. Without such consent, no appeal would
lie upon an order dissolving an injunction, it being an inter-

*In place of Chief Justice Philips, who resigned on the 4th day of Julv
1822.
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locutory, and not a final judgment. The correctness of the
judgment in dissolving the injunction, can not be questioned.

If the bill contained any equity, it is completely destroyed by
the defendant's answer. The judgment of the court below is

affirmed, (a) (1)

Jicdgment affirmed.

(a) No appeal from an interlocutory decree dissolving an injunction. Young
V. Grundy, 6 Crancli, 51.

(1) The general rule is well settled—that an appeal or writ of error will not
lie from an interlocutory order ; it must be a final adjudication or judgment
to enable a party to have it reviewed by an appellate court. Pentecost et al.
V. Magahee, 4 Scam., 32(5. Fleece v. Bussell et al., 1311 1., 31. Hayes v. Cald-
well, 5 Gilm., 33. Woodside v. Woodside, 21 111., 207; and it is also equally as
well settled that consent of parties will not confer jurisdiction on a court
which has no jurisdiction of the subject matter. The Peojyle v. Scutes. 3
Scam., 353. Foley v. People, post. Ailen v. Belcher, 3 Gilm., 595. &hin et
al. V. Itogers, 4 Gilm., 135. WillUims v. Blankenship, 12 111., 122. Randolph
County v. Ralls, 18 111., 29. The rule established by the case last cited is,
'• Tiiat jurisdiction f)f the sul)ject matter can not be conferred upon a court by
consent of the parties, nor can want of it be waived; but when the law con-
fers upon the court orlyinul jurisdiction of the subject matter, full appear-
ance, without objection, confers upon the court jurisdiction of the person, and
it may then adjudicate." The same distinction is taken in the other cases
cited.

The jurisdiction of the supreme court in existence when this decision was
made was fixed by the constitution of the state, and was as follows :

" The
supreme court shall be holden at the seat of government, and sliali have an
appellate jurisdiction only, except in cases relating to the revenue, in cases
of mandamus, and in such eases of impeachment as may be required to be
tried before it." Constitution of 1818, Article 4, Section 2. The present con-
stitution is substantially the same. Article 5, Sec. 5.

From these principles we think it follows, that the order appealed from
being interlocutory only, the supreme court had no jurisdiction over it ; that
that court possessing only appellate jurisdiction, the consent of parties could
not confer jurisdiction ; and that consequently the decision of the court was
erroneous.

And this view, it is believed, is sustained by the reasoning of the court in
sabsequent cases, although the question here has never been directly before
the court. In Crull et ux. v. Keener, 17 111., 246, in speaking of cases autlior-

ized to be certified to the supreme court from the circuit court, Caton, C. J.

said :
" Nothing can be more manifest than that this was never designed to

allow a case to be taken to the supi-eme court till a final decision had been
made in the circuit court, so that it could be taken up in the ordinary way by
filing a complete record." And again in Cunningham, v. Loomis' et al. id.

555, which was attempted to be taken to the supreme court in the same man-
ner: " However clear we might be that the circuit court decided correctlv,
so far as that decision went, yet, as there is no final order in the case, this

court has no jurisdiction to affirm or reverse the decision. The judgment
which was rendered \\as but interlocutory. It could not be final, till the
damages were assessed. Should we affirm the judgment it would not be an
end of the case. As yet, the plaintiff's judgment is for nothing. It merely
determines that they are entitled to recover'something. How much they are
entitled to reco-"er. is a question still pending before the circuit court, which
has exclusive jurisdiction over it. That question may be tried in that court
at the same time we are hearing this cause here, and by the time this decis-

ion is made, the condition of the cause may be very different from what it

was when this case was brought \x^."
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]S[iison V. Wash.

James Mason Appellant, v. Roijkrt Wash, who sues for tlie

City jBank of New Y(;iiK, Appellees.

APPEAL FROM MADISON.

Onr act making promissory notes, &c., assignable, is not to he construed in
the same way as in the statute of Anne, as tliey are (Jillei-ent in tlieir pro-
visions and objects.

Under our statute an assignor of a note is not liable, unless due diligence by
snit against the nuiker has been used where that course will obtain tne
money.

The laws of another state must be pleaded or proved—this court can not ex-

offlcio take notice of them.

A discharge under the bankrupt law of New York is no bar to a suit brought
here on a contract made before the discharge.

This action was commenced against tlie defendant below,

who is plaintiff here, upon his liability as assignor of a prom-
issory note. The declaration averred, that the note was exe-

cuted by S. S. and C. Porter, at New York, and made payable
six months after the date thei'eof, to James Mason or order.

—

That on the day of the execution of the note, and before its

?ayment, James Mason, at New York, assigned the note to

tobert Wash—that on the day the note fell due, and was
payable, it was presented at New York to the makers for pay-
ment, and that payment by them was refused, of which the

assignor, Mason, had notice. To this declaration the defend-

ant demurred, which the court overruled. The defendant
then plead, among other pleas, his discharge under the bank-
rupt laws of New York, to which the plaintiff demurred, and
which demurrer, the court sustained. A motion was also

made by defendant in arrest of judgment, which the court
overruled, but gave judgment for the plaintiff. To reverse

wdiich an appeal was granted, and the appellant assigned for

error among others, 1. The judgment of the court in over-

ruling his demurrer to the declaration ; 2. Overruling his

motion in arrest of judgment ; and 3. In sustaining the plain-

tiff's demurrer, to the defendant's special plea of a discharge
under the bankrupt laws of New York.

Chief Justice Reynolds, after stating the facts of the case,

delivered the opinion of the court. In this case, the court is

called upon to say, whether sufficient fact-: are shcs^ii in the
pleadings to authorize the plaintiff below to recover. This
depends, we conceive, upon the sound construction to be given
to our act of the legislature, making promissory notes assign-
able.* AVe can not give to that act the same construction that

* Laws of 1819, page 1.
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is given to the statute of Anne. The provisions of the two
statutes are different ; the statute of Anne, places promissory
notes upon the same footing with inland bills of exchange

—

ours does not. Ours makes notes for the payment of prop-

erty assignable—the statute of Anne does not. That statute

was passed for the furtherance of commerce, and to suit the

convenience and interests of a greatly commercial people.

Ours WHS enacted at a time wlien but few persons inhabited,

the country, and whose pursuits were domestic and agricul-

tural. Our statute expressly declares that the assignor shall

not be liable, until due diligence has been used by me holder

to obtain the money from the maker. To give our statute the

same construction that the statute of Anne receives, would,
in the opinion of the court, defeat the intention of the legis-

lature, and the obvious understanding of the people. Hence,
we are irresistibly led to conclude that the diligence contem-
plated by our statute is diligence by suit, when that course

will obtain the money. Ko suit then, having been commenced
and prosecuted against the makers of this note, as appears

from the pleadings, the declaration is insufficient, and no re-

covery can be had thereon under the laws of this state. (1)

(1) Under he statute of this state there are three conthijjencies in which an
assiiiiior of a promissory note ni ly hi^coine liable: 1, where the assiiiiice, by
1 lie exercise of due dilinence, prosecute -i tiie maker to insolvency: 2, where
the institution of a suit against th.' maker would be unavailing: 3, where the
maker h;i ; absconded or left the state when the note falls due, or when suit
should be brought. Crouch v. Hall, 15 111., 2 )4.

The following cases have been decided on each of these propositions:

Fist. Due diligence, &c.

Thnmpsoii v. Armstrong, post. Tnrlton v. Miller, id. Wilson v. Van
Winkle. 2 Gilm., (W4. Curtis et al. v. Gorman. V.) 111.. 141. Allison v. iSmitli,

LO 111., 104. >hermnn v. ISmith, id., 350. Nixon v. Wcylirich, id., (iOO.

The diligence required in making the collection from the maker of the
note, is such as a prudent man would use in the conduct of his own affairs.

Nixon V. Weyhrlch, 20 1.1., (ioo.

If an execution is rel ed on, as proof of diligence used in the collection of
a debt, the process should remain in the hands of the officer, for its whole
life; or tiie fact of the useles-ness o' its .so remaining, should be pleaded. No
presumi)tion will be indulged that the money could not be made, during the
remainder of the days it liad to run, after return was made. Hamlin v. Rey-
nolds, et' at., 22 Ilis., 207. Chalmers v. Moore, id., 3.'9.

When it is des'gned to recover against the indorser of a note, action must
be brought against the maker at the first term of any court having jurisdic-
lion, although there may not be ten da\s between the time tlie note falls due,
and the commencement of the term. Chalmers v. Moore, 22 111., 359.

Secon Uy. "Where a s"it would have b^^en unavailing.

Humphreys v. Coller et a'., 1 Scam., 47. Harmon et al. v. Thornton, 2
Scam., 354. Coxoles et al. v. Litchfield, id.. 330. Bledsoe v. Graves, 4 Scam.,
385. Bestor v. W ' ikei et al.. 4 Gil m., l.">. Pierce v. Short, 14 111., 14G. Crouch
V. Hall, 15 111., 263. Rob :rts v. Haskell, 20 111., 59.

Thirdly. Where the mak"r has absconded or left the state when the note
f.ills due or suit should have been brought.

Hilborn v. Art^is et al., 3 Scam., 346. Schuttler v. Piatt, 12 111., 419. Crouch
V. Hall, 15 111., 2o3.
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But liere we are met by an ari^ninent, tliat tlie riglit of

action accrued under the laws of New York, the contract

liavino^ been made there, and that the hiws of tliat state uuist

furnish the rule of decision in this case. It is a sufficient

answer to that argument to remark, tliat the laws of Xew
York were neither pleaded, nor proved in the court l>elo\v,

and that this court can not, ex-ofjicio^ take notice of the laws

of a foreign state, {a) (2) Here we might stop ; but as the

question which is the foundation of the third error assigned

may again be raised in the court below, it will be best, once
for all, to settle it, and in doing so, it will be useless, and
accounted a vain boast of learning to enter into argument or

reasoning upon the subject, it having been settled by the

highest judicial tribunal known to our government. The
contrast in this case was made after the passage of the bank-
rupt law of New York, and the discharge obtained under that

law. But as the supreme court of the United States has
determined that the discharge is equally nnavailing wiiether

the contract was made before or after the passage of the act,

this court feels itself bound to yield to that ojunion, how
much soever some of the court might be disposed to question

its correctness. We presume, however, it is founded upon
the faet that the power to pass bankrupt laws is delegated
to the general government, and hence, the states are re-

stricted, (b)

The liability of the assicjnor on account of the maker's absence from the
state, depends materi illy on the question whether the note was assi,2;ned before
or after maturity. If assi;?ned before maturity, although the maker resifles
out of this state, and was so known to all the parties at the time of the
assignment, still if he is out of the state when the note becomes due, or suit
should have been brought, the assignor will be liable, and the assignee is not
required to prosecute him to insolvency in tlieforei2;n jurisdiction. SchxMlcr
V. Pi dU 12 111., 419. But if the note is assigned after maturity, and the maker
is out of the state at the time, the assignee can only recover of the assignor by
showing that he used due diligence by prosecuting a suit aijainst the maker,
or that such suit would have been unavailing. Crouch v. Hall, 15 111., 264.

(a) Foreign laws are facts which must be proved before they can be
received in a court of justice. 3 Cranch, 187.

Foreign statutes can not be proved by parol, but the common law of a foj-eign
country may be shown by the testimony of intelligent witnesses of that
cjuntry. 1 Johns. Kep., ;3Sj

i'l) Such is the rule as to the statutes of other states. Crouch x. HalU
supra. Merrltt v. Merritt. 20 111., (»; but in the absence of all proof to the
contrary, the courts will presume that the common law prevails in the states
of the Union. Id.

The common law of another state mav be proved bv parol. Id. Statutes of
oilier states can not. Hues v. V<in Alstync. 20 III., 201.

(b) A discharge under the insolvent law of another state is no bar to a suit
brought bv any creditor, named in the insolvent's petition, against such
debtor in Sew York. White v. Cantield, 7 .Johns., 117.
Vide King v. Rid lie, 7 Cranch, 16<S. 4 Wheat., 122. Ibid, 209. Ogden v.

Saunders 12 Wheai., 213. Thjmpsan v. Armstrong, post.

6
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Some other questions were raised in the ar2;nnient of this

cause, but as they relate principally to the sufficency of the

testimony to authorize the finding of the jury, are not of a

character to require the interfering hand o'f this court. The
judgment below must be reversed, the appellant recover his

costs, and the cause remanded to the court below for new prr»-

ceedings to be had, not inconsistent with this opinion.

Judgment reversed.

S. MooRE, Plaintiff in Error, v. J. Watts, S. Ceockee and
M. Wells, Defendants in Error.

ERROR TO ST. CLAIR.

A warrant for a felony founded ui^on an affidavit which stated " tliat A. B.
entered the inclosure of C. U, and carried off her grain," is no justitication

to the officer who issued it, nor to the officer who executed it, as the affidavit

contains no words importing a felony. All the pai'ties to such a warrant
are trespassers.

Opinion of the Court hy Chief Justice Reynolds. This is

an action of assault and battery and false imprisonment.

The defendants pleaded specially in substance, that the said

Watts being a justice of the peace—that the defendant, Wells,

appeared before the said justice, and made oath that the said

plaintiff had entered her inclosure and carried oif a quantity

of her grain—that thereupon the said justice issued his war-

rant, upon which the plaintiff was arrested and committed.

Under this proceeding the defendant justifies.

The plaintiff" replied, that the assault and battery and false

imprisonment was committed of the defendants' o^\^l wrong,
and without any legal process, founded upon a charge of fel-

ony, sworn to before said justice. Upon this replication

issue was taken. The affidavit, warrant and commitment,
were read in evidence to the jury, and the court instructed

the jury that they were a complete justification to the defend-

ants. It is to this instruction the plaintiff' excepts, and we are

called upon to say whether it is correct. We will here remark
that the plea C':>utains an averment that the affidavit meant,
that the plaintiff" feloniously entered the inclosure of the said

Wells, and carried off' her grain. This kind of innuendo, if

we may use the expression, can not alter the sense, or extend
the meaning of the words. We will now consider, does the

affidavit give to the justice jurisdiction? If it does, then was
the officer who acted under it, justified. By the 17th section
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of tlie act defining the powers and duties of justices of the

peace, it is provided.

That it sliall be lawful for any justice of the peace, upon
oath being made before him that any person hath committed,
or that there are just grounds to suspect that he or she hath
committed any criminal offense within his county, to issue his

warrant, &c. Can this provision be construed to extend to

mere civil trespasses? we think not: and the affidavit shows
nothing more. Then we must say the court erred in instruct-

ing the jury that the affidavit and proceedings under it

justified the defendants. If the justice had not jurisdiction,

and this is apparent, both from the affidavit and warrant, the

officer who acts under his process, can not thereby claim to be
justified. Let the judgment of the court below be reversed,

the plaintiff recover his costs, and the cause remanded for

new proceedings to be had not inconsistent with this opin-

ion. (1)

Judgment reversed.

(1) Thfire is some conflict in the authorities as to what extent an ofiieer is

.justified in servino; process which is void ; but we think the weight of decis-
ions establishes this principle—that if the process is, on its face, lesral, ii is a
full justification to the officer serving it, unless he had notice outside of the
writ that it was irregular. But if tlie process itself contains evidence of its

irregularity, or if tlie officer is notified in any other manner, then he will be
a tresjiasser. Such clearly is the ]iurport of the decisions in this state.

Barnes v. Barber, 1 Giim., 401. McDonald v. Wdkie, 13 111.. 25. Staffi-rd v.

Lnw, 20 111., 152. In this last case the court, in speaking of a capias, said:
"But like any other vol ' process which is regular on its face, it would pro-
tect the officer executing it, as he need look no further than to the writ." See
also the following cases. Lattin v. Smith, post. Col his v. Waggoner, id.

Flack (t I. V. Ankeny, id. Hull v. Blaisdell et al., 1 Scam.. 3;!2. Enghind
V. Clnrk, 4 Scam., 487. Wentuiorth v. T/fC People, id., 554. Parker v. Smith
ct al., 1 Gilm., 414. Bybee v. Asldjy, 2 Gilm., Kio. Stow v. Ch^egoni, 3 Gilm.,
576. Guyer v. Andrews, 11 III., 49(i. Cook v. Miller, id., 610. Teft v. Asli^
bitugh, 13 111., 603. Martin v. Walker, 15 111., 378.

Though the rule is believed to be as stated, yet the decision was unques-
tionably correct in this case ; for the plea sets out the affidavit, and sho\\ s the
insufficiency of the proceedings in issuing the warrant, but lines not i.>retend
to allege a want of knowledge of such irregularity in the defendant.

Although an officer executing a ea. sa. upon an insufficient affidavit may
protect himself by pleading the process, yet if he should refuse to execute i>

he wonid not be liable; nor would he be liable for an escape under it. lut-
tie V. Wilson, 24 111., 553.
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Wm. Beee, H. Beer, and Thomas Beer, Plaintiffs in Error, v.

Daniel Philips, Defendant in Error.

ERROR TO ST. CLAIR.

It after the decision of the court, overruling a demurrer, the defendant
rejoins to the replication and issue is taken thereon, it is a complete waiver
of the demurrer.

After abandoning a demurrer, the decision upon it can not be assigned for

error.

Opinion of the Court hy Chief Justice Reynolds. This

was an action of trespass quare clausumfregit, commenced by
Philips against the Beers in the court below. The defendants

below pleaded not guilty, and liherum tenementum. Upon the

lirst 23lea, issue was taken, and to the second, the plaintiff

replied specially—to this special replication the defendant

demurred, and the court overruled the demurrer. The judg-

ment of the court in overruling this demurrer is assigned for

error. We have not deemed it material to set out the facts

disclosed by the replication, because we think the case can be

disposed of without a decision upon its merits. After the

decision of the court, overruling the demurrer, the defendant

rejoined to the replication, and took issue thereon. This we
consider was a complete waiver of the demurrer. If the court

below erred, the defendants in that court, to have availed

themselves of that error, should have abided by their demur-

rer, and not traversed the replication. After abandoning the

demurrer, they cannot assign the decision upon it for error.

The judgment of the court below is aftirmed. (1)

Judgment affirmed.

(1) Such is the rule of pleading to the merits. P(ck v. Boggess, 1 Scam..
2S1. Buc\master v. Orundy. id., <1± Gilbert v. Maggord, id., 471. McFnd-
den V. Fo7ticr, l'O 111., 509. But it is otherwise in pleas in abatement. It was
once so held in Delahny v. ClemenU 2 Scam., 575; but this decision was over-

ruled in the same case in 3 Scam., 201. And it is now settled that if a demur-
rer to a plea in abatement be sustained, and the defendant answer over, lie is

not ihereby i recluded trom examining the decision on the demurrer in an
appellate court. Delahay v. Clement, 3 Scam., 201. Weld v. Hubbard, 11

111., 574.

If an unanswered demurrer is on record, and the party filing it goes to trial

by c nsent. It will not be cause for reversal of the judgment. Parker v.

Palmer et at., 22 111., 4tf9,
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James Bell and John Bell, Plaintiffs in Error, v. Zadock
Aydelott, Defendant in Error.

ERROR TO GALLATIN.

The long and uniform practice in this state, has been to execute writs of
inquiry of damages, in the presence of tlie court, and there is no irregular-

ity in it.

Aydelott brought an action of assault and battery, in the

Gallatin circuit court, against the Bells. Judgment was en-

tered against them for default of a plea, and the court, on
motion of the plaintiff, ordered the sheriff to impannel a jury

instanter to ascertain the damages. The jury, %nstanter^ and
in the presence of the court, assessed the damages, upon
which the court rendered a judgment. The error assigned

was, that the court ought to have awarded a writ of inquiry

to the sheriff, who should have executed it by a jury, not in

the presence of the court.

Opinion of the Court hy Justice John Reynolds. The
long and uniform practice in this state has been for the lury

to inquire of damages in the presence of the court. This

mode is the more easily given in to, when we reflect that

this inquiry of damages is had, in the presence, and under
the immediate care and direction of the court. If it be
absolutely necessary from the old law, as it w^as contended,

for this writ to be executed in the presence of the sheriff,

this likewise is done, for generally the sheriff" is in the court.

This will answer the ends of form, and form it must be, as

the substantial ends of justice will be answered by the

assessment of damages before the Court. We are therefore

of opinion, that the judgment of the circuit court be af-

firmed, {a) (1)

Judgment affirmed.

(a) The executing a writ of inquiry is an inquest of office, and the otfic r
who presides, acts ministeriitlly, and not judidally. 2 .Johns. Rep., 63. If it

apiiears that important questions of law will arise on the execution of the
writ, the court will order it to be executed bv a judge at the circuit. Ibid.,
107. Tidd's Prac, 513. 4T. R., 275. 2 Bos. & Pull., 55.

(1) A writ of inquiry may be executed in vacation, as well as in term time.
It may be executed at any place within the sheriff's bailiwick. The statute
has not changed the common law in this respect. Vanlandingham v. Fel-
lows el al., 1 Scam., 233.

If any irregularity take place in the execution of a writ of inquiry, the
proper way is to apply, upon affidavit, to the circuit court to set the intiuest
aside. Id.

A writ of inquiry may be executed before the sheriff at any place within
his bailiwick, and a want of notii e to the defendant, on executiu.r tliewrit,
can nut be assigned for error; nor can the sufficiency of the writ, the projjer
practice being to move the court below to quash it. Moore v. Purple, 3
*;ilm., I4y.
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Clark V. Cornelius.

Isaac Clark, Appellant, v. Joseph Cornelius, Appellee

APPEAL FROM ST. CLAIR.

A instice of the peace has no power to investigate an account exceeding $100,
though it may De reduced by credits to a sum less than $100.

Clark exhibited to a justice of the peace for St. Clair

county, an account amounting, in all the items, to $176,
against Cornelius, on which account there was given a credit

of $77, leaving a balance due of $99. The justice gave judg-

ment in favor of Clark, from which Cornelius appealed to

the circuit court. The circuit court decided, that the justice

of the peace had no jurisdiction, and dismissed the suit
;

from which decision Clark appealed, and assigned that decis-

ion as error.

Opinion of the Court hy Justice John Reynolds. The act

defining the duties of justices of the peace, gives the justices

jurisdiction in all cases of contract for the payment of money,
where the sum demanded does not exceed one hundred dol-

lars.*

Under this act, a justice has no power to investigate any
account or other claim, exceeding one hundred dollars.

When the credit is applied to the claim exhibited, it reduces

it below one hundred dollars, yet tlie justice would have to

investigate the whole amount of $176, as tiie credit was
not applied to any particular item or cliarge in the account,

so as to extinguish it. This power, the legislature never

intended to give justices of the peace. We are of opinion

that the circuit court decided correctly that the justice had
no jurisdiction, and we, therefore, affirm the judgment. (1)

Judgment ajfirined.

* Laws of 1819, page 185.

(1) This decision was followed and approved in the following cases.

Maurer v.Denick, post. Ellis v. Snider, id. 1 hie v. Weir et al, id. But
this i- now changed by statute. The provisions of the statute giving jurisdic-

tion to justices of the peace, now in force, are as follows:

"Justices of the peace shall have jurisdiction in their respective counties,

to hear and determine all complaints, suits and prosecutions of the following
description

:

"In actions of debt on bonds, contracts, agreements, promissory notes, or

other instruments in writing, in which the amount claimed to be due does not

exceed one hundred dollars.

" In actions of assumpsit upon any contract or promise, verbal or written*

express or implied, for a valuable consideration, in which the amount claimed

to be due does not exceed one hundred dollars.

" In suits for money claimed to be due upon unsettled accounts, in which
the balance claimed to be due does not exceed one hundred dollars." Scates'

Comp., paixe 68G. Purple's Statutes, page 662. There are also other provisions

giving jurisdiction to justices, but these are the principal ones which relate

to the decision in question.
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Joseph R. G. Poole, Appellant, v. Oliver C. Yanlandino-
iiAM, Ap})ellee.

APPEAL FROM GALLATIN

The plea of nil debet is a good plea to all actions of debt upon all simple
contracts.

A ' '"1 ^-tnf^ing that the consideration has wholly failed, without saying where-
in, is bad.

The jiifi of "no consideration" is given by statute, and throws the onus
upon the plaintiff.

Opinion of the Court h>/ Justice John Heynolds. Tliis

was an action of debt, to which there were seven })leas ; the

five last were demurred to, and the demurrer sustained, and

to reverse that opinion this appeal is prosecuted. The 3d

plea states that the note in this case was given without any

good or valuable consideration. 4th plea alledged that the

consideration had wholly failed. 5th plea is a plea of nil

debet. 6th plea stated that $500 were paid in discharge of

the debt of $700. 7th plea states that said Poole never re-

ceived any consideration from any person named in said note.

The 6th plea of nil debet is a good plea. This is a good plea

to all simple contract debts ; it will put in issue all the matter

contained in the second plea which was withdrawn. (1) On
this ground therefore, if no other, the judgment must be re-

versed, and the case remanded to the court below, so the

plaintiff may withdraw his demurrer and take issue on said

plea of nil d-bet. Yet as there are other pleas, on which the

demurrer is taken, it will perhaps be right to give some opin-

ion on them. The 3d and 7tli pleas contain the same matter,

to wit : that there was not given nor received any good or

valuable consideration for said note. The statute law of this

state gives rise to these pleas, Avhich show a kind of negative

defense to the action, and such matter of which the plaintiff

must take the affirmation ; therefore there can be no necessity,

although urged to the contrary, for the defendant to show in

what manner the consideration v/as not given by one party,

or received by the other,—in reality a negative can not be
shown or proven. (2)

(1) In a suit wliere a bond is the gist of the action, nil debet i^ not a good
plea; but where it is inducement merely, it is a good piea. Davis v. Bui-toa
et al, 3 fcjcam., 41. King v. Ramsay, IS 111., 622.

(2) It is said this is overruled by the cases of Stacker et al. v. WoUnn. 1
Scam., 207; Vanlandinghdm v. Ryan, 17 Jll, 25; Topper v. Sn'no, 20 111.,

434; and if it was meant by the court to say that the plaintiff must take the
affirmative in proving that there was a cons deration, then there can be no
question but that it was erroneous. But such I apprehend was not their iu-
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On these pleas it is necessary for the plaintiff to go on and
allege in what manner the consideration was given and re-

ceived.

Therefore those pleas are good. The 4th plea is certainly

bad, as it is necessary for the defendant, when the considera-

tion is alleged to have failed, to show in what manner it has

failed. This allegation onglit to have stated with as much
precision, as the allegations in the declaration are set out. For
this reason, the demurrer to this plea ought to be sus-

tained. (3) The fifth plea is a kind of plea of accord and
satisfaction ; it is surely a novel one, yet I think it a good
plea under our statute. The judgment of the court below
ought to be reversed, and the case remanded to be proceeded
on as above stated,—the costs to abide the event of the suit.

The judgment is reversed on the above grounds, except as

to the pleas of the want of consideration ; on these the court

is divided—therefore as to these the judgment is affirmed, (a)

Judgment reversed.

William Thompson, Appellant, v. George Aemsteong,
Appellee.

APPEAL FROM MADISON".

The assignor of a note for the payment of money or a specific article of prop-
erty, is not liable, unless due dilii^ence has been used to recover of the
maker, and a suit in June, 1818, upon a note made in August. 1814, and pay-
able in January, 1817, which was assigned in March, 1815, is not due diligence.

A note for the payment of a certain sum of money " which may be discharged
in 1 ork," is assignable.

An averment of the insolvency of the maker, is sufficient to excuse the use of
due diligence.

This was an action commenced by the plaintiff, the appel-

lant, against the appellee, in the Madison circuit court, upon
his liability as assignor of a promissory note. The note was
executed in the state of Kentucky by one Colston O. Wallis,

on the 3()th day of August, 1814, for the payment of a cer-

tention. They were passing only on the question of the suflficiency of the
pleadings; and when confined to that it is not readilj[ seen that there is any
error in the onininn, Sujipose a note to be given without any pretense or
show of consia'^ration, how cou'd a defendant do more than aver that it was
given without any consideration ?

(.S) See note to Taylor v. Sprinkle, ante page 17.

(a) Vide Taylor v. Sprinkle, page 17. Curnelius v. Vanorsdall, page 23.

tirudshato v. Neu.ma7i, post.
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tain Sinn of money in pork, at a stipulated price, made paya-

ble to the defendant on the first day of January, 1817. On
the second day of March, 1815, the note was assii^ned Ly the

defendant to the plaintiff. The declaration contains no aver-

ment of the place of assignment. It further ai)])eared, that

on the first day of June, 1818, the plaintiff commenced an

action in the Muhlenburgh circuit court, state of Kentucky,

against the maker of the note, and prosecuted him to insolv-

ency. The second count in the declaration, contains all the

preceding averments, with the addition, "that at the time

the note became due and payable, the maker was insolvent,

and entirely unable to pay the said note or any part thereof,

and has ever since continued, and still is, insolvent, and un-

ble to pay the same." To this declaration there was a

demurrer, which the court sustained, and thereupon the

plaintiff appealed, and assigns for error the judgment of the

court below in sustaining the defendant's demurrer.

Chief Justice IIeynolds, after stating the facts of the case,

delivered the opinion of the court. Tlie court is called upon
to say, whether, from the state of facts as set out by the

plaintiff, he has used due diligence to obtain the amount of

the note from the maker. This the court can not do. It is

not averred wliere tie note was assigned. Suit then, having
been commenced in Kentucky, the court can not know how
many terms of the court in that state intervened, (if any)

between the assignment of the note and the suing out the

writ original against the maker, and for aught that appears,

suit may have been commenced at the first term after the

assignment. The court is inclined to think this ought to

ap})ear from the declaration, and that therefore the first count
is defective as being too uncertain.

The next objection taken, and which we are called upon to

decide, is that the note was not assignable. If we consider

this objection, it will be by presuming a fact not averred, to

wit, that the note was assigned in this state. Yielding to

that presumption, and the court can not entertain a doubt,

but that agreeably to the spirit and true intent and meaning
of the statute authorizing assignments, the note in this case

was properly assignable.* That statute authorizes the assign-

ment of notes for the direct payment of money, or for tlie

direct payment of a specific article of property ; a, fortiori,

then, when the note is for a stipulated sum of money to be

paid in property.

The next question presented for the consideration of the

* Laws of Territory, 1807, page 4S.
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court is, whether the averment of the insolvency of the
maker, in the second count of the declaration, be sufficient

to excuse the use of due diligence. Upon this point, it does
seem to the court, that the human mind cannot be brought
to doubt. If there is an utter incapacity to pay, whence the
necessity of resorting to the law ? The law never requires

the performance of a vain and useless act, and surely, a suit

would be worse than idle, against a man who is utterly in-

solvent, and would have no other tendency than to multi-

ply costs and increase the party's demand. If the court is

correct in this view of the subject, the court below erred in

sustaining the general demurrer to the whole declaration.

It is therefore considered by the court, that the judgment of
the court below be reversed, that the plain tiflp recover his

cost-, and that this cause be remanded to the circuit court of
Madison, for new proceedings to be had not inconsistent with
this opinion, (a) (1)

Judgment reversed.

Joseph M. Street, Plaintiff in Error, v. The County Com-
MissioNEKS OF Gallatin County, Defendants in Error.

ERROR TO GALLATIIS".

A peremptory mnnclamus will issue to a county commissioners' court to

compel them to restore a cleik, the cause of whose removal is not stated on
their records.

Opinion of the Court hy Justice John Reynolds. This is a

mandamiLS to restore Street to the office of clerk of the

county commissioners' court of Gallatin county. It is proved

to this court, that the commissioners have been served with

said writ and made no return thereto ; but the record of the

county commissioners' court, containing all the matters of

fact in relation to the case, was produced by said Street,

which record this court received for the return to the writ,

and acted on it accordingly.

As the statute law of this state requires the cause of re-

moval to be stated on the records of the court, and there

appearing on the record returned here, no cause of removal

stated, it is considered by this court, that the said county

(a) Cases on assigned notes, against the assignor. Mason v. Wash, ante,

page 39. Tarlton v. Miller, post. Lusk v. Cook, post.

(1) See note to the case of Mason v. Wash, ante, page 39.
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commissioners' court had no power to remove said Street
and appoint another clerk to said court, therefore it is ordered
that a peremptory mandamus issue, if necessary, to restore
said Street to his office.

Augustus Collins and Anson Collins, Plaintiffs in Error, -y.

John Waggoner, Defendant in Error.

ERROR TO MADISON.

If a replication departs from the declaration, it is error.

Upon all contracts made before the first of May, 1821, the f^efendant had a
right to replevy for three years, unless the plaintiff uidorsed on the execu-
tion, that paper of the State Bank of Illinois would be received in discharge
of the execution.

Opinion of the Court hy Chief Justice Reynolds. This was
an action of trespass for entering the defendant's close and
taking and carrying away his personal goods. The plaintiffs

here, who were defendants below, pleaded a judgment ob-
tained by them before one David Moore, a justice of the
peace in and for the county of Madison, against the said
Waggoner. That on said judgment an execution issued,

directed to any constable of Madison county, whereby such
constable was commanded to levy upon the goods and chat-

tels of the said Waggoner. That said execution came to the
hands of one Isaac McMahon, then a constable of said county;
that said constable, by virtue of said execution, and by the
direction of the plaintiffs, entered the close and took and
carried away the goods, &c., as averred in the declaration;
which entering and carrying away was the same trespass
complained of, and of no other were they guilty.

To this plea said Waggoner replied: That the cause of
action on which the judgment mentioned in the said plea was
rendered, arose before the first of May, 1821. That there
was no indorsement on said execution in the plea mentioned,
as is required in and by the twenty-seventh section of the
act of the legislature of the state of Illinois, entitled "an act
establishing the State Bank of Illinois." That said Waggoner
did, at different times, before the said trespass was committed,
tender to the said Isaac McMahon the full amount of the
said execution, and then and there offered to pay the same
in notes of the said Bank, or to replevy the same for three
years, as by law he might do, all of which the said Isaac
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McMahon refused to accept, permit or suffer, and whereupon
the said defendant committed the trespass as in the declara-

tion alleged, and this he is ready to verify. To this repli-

cation there was a demurrer, and that demurrer overruled
by the court below. To reverse that judgment this writ of
error is prosecuted. Three objections are raised, one to the
declaration, and two to the replication: 1. The action is

misconceived. 2. The replication is a departure from the

declaration, showing a trespass in McMahon only; and 3.

There is no law authorizing a replevy of three years as aver-

red in the replication.

And first, is the action misconceived. The injury com-
plained of is the forcibly entering the close of the said Wag-
goner, and taking and carrying away his goods and chattels.

Surely it can not be contended seriously that for this injury,

case is the remedy. If the refusal to take bail, or to permit
the j)arty to replevy was the foundation of the complaint,
then case would lie; but if, after such refusal, the officer

proceeds to levy and distress, trespass can be supported. "We
will consider the second and third objections together, viz.:

That the replication is a departure from the declaration, and
shows a trespass in McMahon, the constable only, and that

there is no law authorizing a replevy of three years. The
first of these objections we think is well taken, and we have
no doubt, if it had been raised below, (which we think was
the duty of the counsel to have done, and the practice of
raising objections here, which might have been urged below,

this court can not but reprobate,) would have been sustained.

Although the cause of action arose before the first of May,
1821, yet the plaintiffs in the execution, had their election

to indorse that state paper would, or would not be received.

If they did not elect to indorse that state paper would be
received, we conceive from the law, the defendant had the

privilege to replevy the debt for three years. The statutes

upon this subject are complicated, but this seems to be the

true construction, that upon all contracts entered into before

the first of May, 1821, if the plaintiff in an execution, does

not indorse that paper of the State Bank of Illinois, or either

of its branches, will be received, the defendant will have the

right to replevy for three years. It clearly appears in this

case that notwithstanding the plaintiffs did not indorse on
their execution, yet they had a right to direct the officer to

levy, until the offer to pay or replevy was made, nor does it

appear from the replication, for it is not so averred, that the

plaintiffs ever had notice of the offer made by the said Wag-
goner to the said constable, to pay or replevy the said execu-
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tion, and until tliey had notice of that fact, tlie plaintiffs

could not be liable. The replication showing a trespass in

McMahon only, is a departure from the declaration, and
therefore bad. (1) Let the judgment below be reversed, and
the costs abide the event of the suit in the court below, and
the cause remanded with leave to the plaintiff iu that court

to amend his replication.

Judgment reversed.

Thomas Gill, Appellant, v. James Caldwell, Appellee.

APPEAL FROM CRAWFORD.

Swearing a witness by an uplifted hand, is a legal swearing, independent of
the statute.

Oaths are to be administered to all persons according to their opinions, and
as it most affects their consciences.

Opinion of the Court hy Chief Justice Reynolds. This
was an action of slander commenced by the plaintiff here,

against the defendant, in the court below for charging him
with swearing false in a certain judicial proceeding before

one Thomas Kennedy, a justice of the peace.

The declaration avers that said Gill " was sworn regularly

and legally by the said justice, and then and there took his

corporal oath." From the bill of exceptions taken in the

cause, it appears that on the trial below, the justice of the

peace, Kennedy, testified, " that there was before him the

trial mentioned in the declaration, that he administered to

said Gill what he conceived to be an oath, that Gill swore by
an uplifted hand, that no bible was used, and that Gill was
not asked how he took his oath." The defendant's counsel

then moved to exclude the testimony of Kennedy, it not
proving a legal oath administered, nor such an one as would
support the averment in the declaration, which motion the

court below sustained, and excluded the testimony, and this

we are called upon to correct. If the said Gill was sworn
by an uplifted hand, it surely can not be said to be a depart-

ure from the declaration; the only question to be settled is,

is it that kind of oath which the law recognizes? The pure
principle of common law is, that oaths are to be admin-

(1) This is a familiar rule of pleading. Hifc v. Wells, 17 111., 8S.
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istered to all persons according to their own opinions, and as

it most afiects their consciences.

This certianlj is the best test of truth, and it was upon
this ground the legislature enacted the statute which is sup-

posed to govern this case. By their act of 1807, after author-

izing oaths by uplifted hands, they declare that oaths " so

taken by persons who conscientiously refuse to take an oath
in the common form, shall be deemed and taken in law to

have the same effect with an oath taken in the common form."
"We conceive that the man who swears by an uplifted hand,

elects to do so, and the ceremony of refusing to swear upon
the testament, or in the usual form, is perfectly idle. The
statute does not vary the common law in this respect, and
we conceive that the oath taken as set out in the bill of

exceptions is valid, legal, and comports with the averments
in the declaration. Tlie judgment below must therefore be
reversed, the plaintiff recover his costs, and the cause re-

manded for new proceedings to be had not inconsistent with
this opinion, (a) (1)

Judgment reversed.

"William D. ISToble, Plaintiff in Error, v. The People, Defend-

ants in Error, on an indictment for Forgery.

ERROR TO ST. CLAIR.

An opinion formed, if not expressed, does not disqualify a juror.

A person whose name is forged, is a competent witness to prove the forgery,
although upon conviction, he receives one-half of the fine imposed. His
credibility is left to the jury.

All persons who believe in the existence of a God and a future state, though
they disbelieve in a punishment hereafter for crimes committed here, are
competent witnesses.

Opinion of the Court hy Jiistice, John Reynolds. "William

D. Noble was indicted for forgery, and found guilty in the St.

(a) By the common law, every witness is sworn according to the form
which he holds to be the most solemn, and which is sanctified by the usage
of the country or the sect to wnich he belongs.

It was t'ornierlv doubted whether the oath must not be taken on the Old or

New Testament, but it is now settled that it need not. 1 Wilson, 8i. Cow-
per, 390.

A Jew is sworn upon the Pentateuch, and a Turk upon the Koran ; and iu

France, anciently, tiie witness, if a layman, raised his right hand, or if a
priest, placed it upon his breast. Phil. Ev., 20.

Vide Rev. Laws of 1827, page 308.

(1) Affirmed in the case of McKinney v. The People, 2 Gilm. Rep., 540.
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Clair circuit court. To reverse that jud<^nieiit, Xol^le prose-

cuted this writ of error, and assigned four err(ji-s, to wit:

1. A juror, Moses Short, formed an opinion but had not

expressed it.

2. David Rankin, the person intended to be injured by tlie

forgery, and the person who would in case of conviction,

receive a moiety of the judgment, was admitted as a witness

against said Noble.

3. On account of the religious principles of said Rankin, he
not believing in the doctrine of receiving punishment after

death for crimes done in this life, althoug'Ii he believed in the

existence of a God and a future state.

4. The record of a civil suit was admitted in evidence, to

show the amount that said Noble intended to defraud said

Rankin of.

On the first point the law and constitution provide that all

men shall be tried by an impartial jury; but as the mind of

man is so organized, it is almost impossible for a jury to be
perfectly impartial. Slight impressions will appear on the

minds of any person who will at all think of any subject—this

is unavoidable. These impressions will go on step by step on
the mind, until they are coniirmed into complete opinions.

Yet the law can not draw any distinction between the most
hasty impression, and a confirmed opinion; therefore all these
grades of opinion must be treated alike, and ought not to dis-

qualify the person from acting on the jury. It is quite dilier-

ent when these opinions are expi'essed—every person wishes
to appear to the world consistent—therefore there is a strong
partiality for these opinions when expressed, so much so, that

it disqualifies a person so situated from acting on a jury.

This pride of opinion to act consistent, exists in every person,
but as there was in this case no expression of this opinion. I
think there is no error in this respect, (a) (1)

(a) Jurors must be free from all exceptions. 2 .Johns. Eop., 19i. The
J roper question to be propounded to a juryman is, "'Have you made u]i and
delivered an ojiinion, that the prisoner is guilty or innocent of the charge
J aid in the indictment ? " 1 Burr's Trial, 418.

(1) The law in relation to disqualification of jurors from having formed
0])inioiis is very fully discussed in the case of Smithv. Eamcs, 3 Scam.. 77.
Bkeksk, Ju-tlce, who delivered the opinion of the court in that case, said:
" li a juror has made up a decided opinion on the merits of the case, either
i rom a personal knowledge of the facts, from the sta ements of witnesses, from
the relations of the parties, or either of them, or from rumor, and tliat o\nu on
is positive and not hypothetical, and such as will probably jirevent him from
giving an impanial verdict, the challenge should be allowed. If the opinion
be merely of a light and transcient character, such as is usually formed by
Tiersoiis in everv community ui)on hearing a current report, and which may
1)1- changed by the relation of the next i erson met w th. aiul which does nt^t
show a conviction of the mind and a fix; d conclusion thereon, or if it be hy-
pothetical, the challenge ought not to be allowed; and to ascertain the s'ate
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The second point presents a question important to the pub-
lic, yet 1 think one of easy solution. From necessity and
public policy, the person on whom the forgery was committed
must be admitted to prove it, although our statute gives such
person one-half of the judgment so recovered against the

accused. If this were not the law, forgeries would go unpun-
ished. This is an exception to the general rule of an inter-

ested person being a witness. This interest must be left to

his credit. If the witness be manifestly biased by his interest,

the jury can detect him. With this view of the subject, I

think Kankin was a competent witness ; therefore in this there

is no error, (h) (2)

The third error brings in discussion the religious principles

of said Rankin. I conceive the law to be, that all persons

who believe in the existance of a God and a future state, are

on this account good witnesses. The witness believed in a

God and a future state of existence, yet he did not believe in

being punished hereafter for crimes done in this life; yet as

he believed in the great essential matters as the law requires,

he is considered a good witness, (c) (3)

of the mind of a.juror, a full examination, if clefraed necessary may be
allo-\ved." The principles enunciated in this case have, ever since, been ad-
hered to by our court. Gardner v. Tlie People, 3 Scam., 83. Sellers v.

Same, id., 412. Venrium v. Harwoo /, 1 Gilm., 659. Baxter v. The People,
3 Gilm., 368. Neely v. The People, 131 11., 687.

In Thompson v. The People, 24 111., 60, a person was called as a juror who,
on being examined on oaih as to his qualificaiions, said he had conversed
with a witness in the case, and formed an opinion as far as he Li rd

—

that he believed what he heard, but that he had not formed an opinion as to
tlie guilt or innocence of the prisoner. It was held by the court that he was
not incompetent.

(b) The English rule is, that a party whose signature is alleged to be forged
can not be received to testify in support of an Vndictment for the forgery. 2
Stark on Ev., 582. Tiiis rule is adhered to in Conne'cticut, Vermont and
North Carolina. In New Hami>shire. ilassachuset s, Pennsylvania and New
York, he is held to be competent. 4 Johns. Hep., 296.

(2) The present statute in relation to qualifications of witnesses in crimii.p.l

trials is as follows: " The party or parties injured s'laU, in all cases, be com-
petent witnesses, unless he, she or they shall be rendered incompetent by
reason of his, her or their infamy or other legal incompetency other than
that of interest. The credibility of all such witnesses shall be left to the jury
as in other cases." Scates' Comp., page 377. Purple's Statutes, 361, Sec. 15.

(c) The proper question to be asked of a witness is, whether he believes in
God, the obligation of an oath, and in a future state of rewards and punish-
ments. 1 Stark. Ev., 82, note (r)

The witness must believe that divine punishment will be the consequence
of perjury Ibid., 80.

(3) A person who has no religious belief, who does not acknowledge a
Supreme Being, and who does not feel himself accountable to any moral
punishment here or hereafter, but who acknowledges his amenability to
the criminal law, if he foreswear himself, can not become a witness. Cciv-
tral Military Tract R. R. Co. v. Rockafellow, 17 111., 541.

The unbelief of such a person is best established by the testimony of otliers

;
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On the fourth point I may barely remark, that tlie record
appears to me to Ije the best evidence to prove the amount
wliich the said Noble intended to defraud tlie said Itankin of.

Therefore on all these matters I am of opinion tlie judgment
of the court below ought to be aflirnied,

Jud(jiiient ajjlrraed.

James Foley, Plaintiff in Error, v. The FEorLE, Defendants
in Error.

ERROR TO MADISON.

The words " any other offense wliich by law shall not be bnilable." as used in
the 40.1.1 section of the act defining the duties of justic s nf tlie supreme
court apply, ""t to the ability of an oli'ender to procure bail, but to the char-
acier of the offence.

Larceny is an otrense bailable by law.

Consent can not give jurisdiction.

Opinion of the Court hy Chief Justice TtEYXOLrs. At a

special term of the circuit court held in the county of Madison,
on the 25th day of November, 1822, an indictment for larceny

was found against the said Foley, upon which indictment his

conviction accrued.

There are several errors assigned ; but the only one which
we deem material, is, the objection to the jurisdiction. In as-

certaining the jurisdiction, or what is necessary to authorize

a special term of the circuit court, we must look to the

40th section of the act entitled " An act regulating and defin-

ing the duties of the justices of the supreme court." By that

section it is expressly enacted, " That whenever any person
shall be in the custody of the sheriff of any county, charged
with any capital offense, or any other offense which by law
shall not be bailable, it shall be the duty of the sheriff to give

information," ttc. It was contended in the argument, and
indeed such is the opinion of Justice Reyxolds, who tried the

cause, that this statute ought to be construed to embrace every

case where the prisoner was in custody, and unable to give
bail. In consequence of this opinion, and the serious manner
with which it was contended for by the counsel, we have

though he may be permitted, sworn or nnswo n, tn explain any change of
belief, and leave the cuirt to determine as to his competency. Id.

The auihorities on this que.^tluu are stated fully in the opinion of Scates,
C J., in this case.

s
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given the subject the most mature consideration. In doing

so, we have not been able to give to that statute such latitude

of construction. The words of the statute are clear, express,

unambiguous and admit of no doubtful construction.

The words of the statute are " That whenever any person

shall be in the custody of the sheriff of any county, charged

with any capital offense, or any other offense which by law

shall not be bailable," &c. ^Now to ascertain when any

offeuse is bailable, we must look to the law, and it does seem

to us to be a perversion of plain language to say that we must

look to the fact of the party's ability to procure bail, to ascer-

tain v/hether by law he is bailable. But it is contended we
must be governed by the intention of the legislature. I ask

how is that intention to be ascertained? Must we seek for

some hidden intention which the language of the law will not

justify, or when the language is plain and admits of no con-

struction, shall we not take it as w^e find it? If the statute

was ambiguous in its provisions, then we might have recourse

to construction to ascertain the true meaning; but when other-

wise, we are satisfied to take the law as it is, and if it is defec-

tive, leave it to be remedied by the legislature, and not by

strained constructions. Having settled this question, we will

consider whether larceny is bailable by law; if it is, it is a case

not provided for by the statute. In settling this question, w^e

need only have recourse to the constitution to our state. By
the 13th section of the eighth article of that instrument it is

provided, "That all persons shall be bailable by suflicient

securities, unless for capital offenses, where the proof is evi-

dent or the presumption great." Larceny, by our statute, is

not made capital; the punishment is by fine and whipping.

Hence it comes within the letter and spirit of the constitution.

It was urged in the argument, and as the prisoner appeared

below and pleaded to the indictment, he waived, or acknowl-

edged jurisdiction.

It will only be necessary to answer that argument, that

where the court has not jurisdiction of the subject matter con-

sent will not give it, (1) We might then, after settling these

questions, proceed to reverse the judgment of the court below,

but believing as we do, that the court below having been called

for the purpose of taking cognizance of an ofiense of which

they had no jurisdiction, it had no legal existence, and conse-

quently was no court. Hence we can not undertake to

reserve the proceedings of that body; having no such control

over it; but as an opinion was asked for by the prisoner, and

(.1) ocj iiJ.e to 0^1-113. ius V. Cjom ct al., an.e, page 37.
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the jurisdiction supported by the attorney generah we con-

ceived it right to give an opinion that tiie law hereafter may
be understood.

Bryan, Morrison, and Davidson, AppeUants, v. John
Primm, Appellee.

APPEAL FEOM ST. CLAIPv.

A suppresslo veri in relation to any important fact affords ground for t!ie

interference of a conrt of equity to annul tlie contract. (1)

The assignee of a note, after it becomes due, talces it subject to all tlie

equity existing between tlie original parlies to it.

Notice of an equity, to an agent, is notice to his principal.

Though a bill for an injunction does not pray that the money be refunded,
yet such relief can be grau.ed, and a decree therefor is not erroneous.

Opinion of the Court hy Chief Justice Thomas Reynolds.

This was a suit in chancery, commenced by Primm, for the

(1) In a sale of land by a guardian, a mere suppressio veri, does not con-
stitute fraud in the sale ; but if there was a suggestio falsi the question would
be different. Mason v. Wait et al., 4 Scam., 127.

Fraud may consist as well in a suppressio veri as in a suggestio falsi; for

in either case, it may operate to the injury of the innocent party. Lockridge
V. Foster et al., 4 Scam., 569.

Tl ese decisions" of our court are apparently confficting. and, to a cnsual

reader, might be calculated to mislead. Indeed the cases of Bryan & Morrir-

son V. Primm. and Lockridge v. Foster et al., do not justify the s\ llabus of

the reporter. In each of those cases there was a positive false aitirraation

which authorized the decision of the court; and in the last case the language
of the opinion was as stated by the reporter ; but it was not called lor by
the case—was a mere dictum of the court—and with all due deference h > the

very able judge who delivered the opinion, is not, we think, warranted by
the law. How far a person is bound, when dealing with another, to conxnmni-
cate facts piu-ely within his own knowledge, is a question about which great
diversity of opinion has existed. Cicero held that a man was bound to com-
municate every fact within his knowledge, which was unknown to the one
wntii whom he was dealing, and which might operate on the other in nuiking
the contract. Some modern jurists and moralists of eminence have adopted
this doctrine. Although this may be and is true in morals, yet the courts of

America have not seen fit to adopt so rigid a rule. Thus Chaxcellor Kext
says " From this and other cases it would appear that liumim laws are not so

perfect as the dictates of conscience; and the sphere of morality is more en-

larged than the limits of civil jurisdiction. There are many duties that

belong to the class of imperfect obligations, which are binding on consiience,

but wiich human laws do not, and can not undertake directly to enforce."

2 Kent's Comm., p. 490.

To constitute a suppressio veri such a fraud as will authorize a corrtto
interfere and declare the contract void, there must he something more than a
failure to coimnunlcate facts within ihe knowledge of the party—tliere must
be concealment . Such concealment may be by witholding the information

when asked for it, or liy making use of some device to mislead. ( r there may
be cases in which such'suppresson would be held to be a fraud wlien no act

was done by the party chargeable with it; such as where from the peculiar

situation of the parties—"when the person stands in the relation of trusti-eor

quasi trustee to another, as agent, factor, steward, attorney, or the like, if he
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purpose of setting aside a contract made with James W. Da-
vidson and wife, and to enjoin a judgment obtained against

himself by Bryan and Morrison upon a note executed under
said contract. The bill alleges that sometime in July, 1808,
Primm purchased of said Davidson and wife a certain tract

of land lying in St. Clair County, which land descended to

the wife of said Davidson as heir at law of one Peter Zip, de-

ceased
; that said Davidson and wife were to execute to him

such deeds as would completely vest in him the same title

which the said Zip, desceased, had in the premises. That,

accordingly, said Davidson and wife, together with one Jane
Everett, who claimed an interest in the premises, did execute

to him a deed for said land—that in consideration of such
purchase, he agreed to pay the said Davidson the sum of eight

hundred dollars, for the payment of which, he executed nis

would purcliase of hh principal or employer, any property entrusted to his
care, he must deal with the utmost fairness, and conceal nothing within his
knowledge which may affect the price or value." 2 Kent's Comm., p. 4V"i. Or
where one party possesses a knowledge of facts which, from the situation of
the property, the other can not know, a suppression of such facts would
render a contract invalid.

The conclusion to which we arrive is, that unless the case comes within
some of the exceptions arising from the peculiar situation of the parties, a
mere failure to communicate facts within the knowledge of one party
and unknown to the other, does not make it fraudulent; in other words, the
party must do some act to mislead. A late writer has so fully expressed our
views on this subject, that we avail ourselves of the following extract from
his truly valuable work :

" If the seller knows of a defect in his goods which
the buyer does not know, and if he had known would not have bought the
goods, and the seller is silent, and only silent, his silence is nevertheless a
moral fraud, and ought perhaps on moral grounds to avoid the transaction.
But this moral fraud h.as not yet grown into a legal fraud. In cases of this

kind there may be circumstances Which cause tins moral fraud to be a legal

fraud, and give i he buyer his action on the implied warranty, or on the deceit.

And if the seller be not silent, but produce tlie sale by mean-i of false repre-
sen ations, then the rule of caveat emptor does not apply, and the, seller^is

answerable for his fraud. But the weight of authority requires that this

should be active fraud. The common law does not oblige a seller to disclose
all that he knows, which lessens the value of the property he would sell. lie

may lie silent, lea\ing the purchaser to inquire and examine for himself, or
to require a warranty. He may be silent, and be safe; but if he be more tJiau

silent—if by acts and certainly if bv words, he leads the buyer astray, ind :c-

ing him to su])pose that he buys wit"li warranty, or otherwise preventing his
examiuati^n or inqury, this becomes a fraud of which the law will take cog-
nizance. The distinction seems to be—and it is grounded upon the apparent
necessity of leaving men to take some care of tliemselves in their business
transactions—the se lerinay let the buyer cheat himself ad libitum, but must
not actively assist him in cheating himself. ' 1 Parsons on Contr., 461. See
also 1 Story's Eq., Sec. 20;3-8.

A mere false representation does not constitute fraud. The party must
know the representation to be false, and must use some means to deceive and
circumvent. Sims v. ifie in, post.

Fraud can not exist without an intention to deceive. Miller v. Howell, 1

Scam., 499.

Where a party, by the use of fraud and deception, obtains a conveyance,
the parties who nave made it may disregard it and convey to a tl'ird party,

who mav estiblish the fraud in equity, and be protected in his rights. Whit-
ney V. Roberts, 22 111., 381.
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note to the said Jane Everett for the sum of two liundrod and
sixty-six dollars; and for the balance of said purchase money,
beside a small part paid, he executed his notes to the said

Davidson. The bill further shows that at the time of making
said contract, and of the execution of the deed aforesaid, the

said wife of JDavidson, who was the sole heir to the said Zip,

was under the age of twenty-one years, and that since she has

arrived at full age, has refused to execute a deed for said land,

without the payment of an additional sum.
It is further showTi, that after the note executed to the said

Jane Everett became due, it was assigned to Bryan and Mor-
rison, who purchased the same through their agent, William
Atchison,—that said Atchison had a full knowledge of all the

circumstances under which said note was executed. The said

Bryan and Morrison commenced suit upon said note and
recovered judgment.
The prayer of the bill is to perpetually enjoin said judg-

ment and cancel the notes given pursuant to said purchase.

An injunction to stay the collection of said judgment was
granted by the judge in vacation. The bill as to Davidson
and wife was taken ^ro confesso. Bryan and Morrison

answered, setting forth their ignorance of all the circumstan-

ces under which said note was executed—that they are the

innocent purchasers of said note—deny knowing that the r

agent had any knowledge of said circumstances, but do not

deny that their agent possessed such information. During
the progress of the suit in the court below, the injunction

was dissolved and the said Bryan and Morrison proceeded

and collected their judgment. Upon the linal hearing of the

cause, the court below decreed that the notes should be can-

celled, and that Bryan and Morrison refund to the said Primm
the money so collected. To reverse this decree this appeal

is prosecuted. We will first consider whether the bill con-

tains equity, if so, whether that equity attaches upon the

note in the hands of Bryan and Morrison.

The knowledge by Davidson of his wife's being under age

at the time of executing the conveyance, and not disclosing

that fact to Primm, is surely a suppression of the truth; add

to this the fact of his wife's disagreement to the contract

after she arrived at full age, and 1 think it will not be con-

tended that the bill contains no equity. Between Primm,
then, and Davidson and wife, the decree ought to be af-

firmed. (1)

(1) The samn defense may be set up a.sainst the assignee of a note, wliirli

was transferred after its maturity, as covild be made' against tlie ori'rinnl

payee. Tyler v. Young et al,2 Scam., 441; Sargeant v. Kellogj ct al., 5
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The next inquiry is, does this equity extend to Bryan and
Morrison, They do not deny that Atchison, their agent, had
knowledge of Primm's equity. This of itself would be notice

to them. (1)
But regardless of this fact, the note was assigned to Bryan

and Morrison after it became due. Under this circumstance,

they took it subject to all the equity which attached in the

hands of the original payee.* It was contended in the argu-

ment by the counsel for the plaintiff, that the court erred in

decreeing the money to be refunded by Bryan and Morrison,
when the bill did not pray for such relief.

It will be remembered, that the prayer, as to them, is for a
perpetual injunction, that after the injunction was dissolved,

they proceeded and collected their judgment. Could not the

court then decree the money to be refunded? We have no
hesitation in saying they could. Otherwise, the complainant
would be turned round and compelled to seek his redress by
an action at law. If the injunction had been made perpetual,

without this additional relief, the same absurdity would have
followed. (2) Let the judgment of the court below be
affirmed and the defendant recover his costs, {a)

Judgment affirmed.

Gilm., 273; Walter v. Kirh et al. 14 III., 55. And so is the statute. Purple's
statutes, p. 772, Sec. 8, Scates' Comp., p. 292.

An assignee of a note takes it subject to any defense existing between the
maker and the payee which appears on the face of the note, or of which he
had notice at the time of the assignment; and in such case it is immaterifl
whether the note was assigned before or after it became due. Frlnk et ul.

V. Ryan, 3 Scam., 324.

(1) The same is held in Rectory. Rector et al. 3 Gilm., 119, and Doyle et al.

V. Teas et al. 4 Scam., 250.

* Laws of 1819, page 1.

(2) In Isaacs v. Steele, 3 Scam., 103, the court said they had no doubt that

under the prayer for general relief, a court of chancery may decree that

which is not specifically prayed for, and grant more than is asked. And
again in Manchester et al. v. McKee, 4 Gilm., 519. '• The general prayer is

sufficient to authorize the granting of any relief which the statement of the

bill would warrant.' See also Alexander et al. v. Tarns et al., 13 111., 225.

Vansant v. Allmon, 23 111., 30.

(a) The complainant is not confined to the particular relief prayed for in

the bill, but under the general prayer, is entitled to such a decree as the

nature of the case may require. Beebe and others v. Bank of New York, 1

Johns. Rep., 529.
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John Bloom, Appellant, v. Conrad Goodner, Appellee.

APPEAL FROM ST. CLAIR.

The Statute in relation to forcible entry and detainer requires that all the
jury should siqii the verdict. A mere clerical mistake, omittin;,^ tiie name
of one of the jurors, can not operate to reverse a judgment. Under tlie act
of isr.t, actual force is necessary to constitute a forcible detainer, and the
inquisition can be held at any other place than the premises.

It is discretionary with a court to hear evidence after the argument of a
cause is opened by counsel.

Opinion of the Court hy Chief Justice Reynolds. Goodner
sued out his writ of forcible detainer, under the act of the
legislature, entitled, " an act against forcible entry and de-

tainer, " from two justices of the peace of St. Clair county,
and obtained a verdict and judgment of restitution. To re-

verse that judgment, Bloom, by writ of Certiorari^ removed
the case into the circuit court. On the hearing of the cause,
the circuit court affirmed the judgment of the justices. There
are many errors assigned for the reversal of this judgment,
and those which we deem at all material or worthy to be
noticed, we will consider, as follows :

1. Eleven jurors only signed the verdict.

2. The court in their instructions to the jury did not cor-
rectly define a forcible detainer.

3. The trial before the justices was held at Belleville, when
it ought to have been held at the premises.

4. The court permitted new evidence to be given to the
jury after argument of the cause had been commenced by the
counsel.

The statute requires that all the jurors should sign the ver-
dict. In the record and proceedings before the justices, it

appears that twelve jurors were summoned and sworn, and
the verdict appears to have been entered as the verdict of the
whole ; hence we are bound to conclude that the omission has
been occasioned by the mistake of the clerk ; we are the more
confirmed in that opinion, when w^e find that this objection
was not raised in the circuit court. It being then a mere
clerical mistake, can not operate to reverse the judgment.

2. Did the justices correctly define a forcible detainer ?

"We think the justices were rather cramped and contracted in
their views of this subject. Actual force is necessary to con-
stitute this injury, and such force as is spoken of in the
statute. This is the more evident, when we consider that
peaceable holding over or detainers, are provided for in the
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act entitled, "An act as to proceedings in ejectment, distress

for rent and tenants at will holding over. " However, as the

jury have fonnd that the detainer was committed forcibly, and
with a strong hand, the instruction of the justices, though not

sufficiently broad, has worked no injury, and ought not there-

fore to be cause for the reversal of the judgment. (1)

3. The trial was at Belleville when it ought to have been

on the premises. It is a sufficient answer to this objection,

that the law does not require that the inquisition should be

on the premises ; it is, therefore, discretionary with the jus-

tices.

4. New testimony was heard after argument of the cause

was opened by counsel. This is at all times and before all

courts matter of discretion—and before justices of the peace,

much more ought that discretion to be indulged. We can not

say that in this particular that discretion has been abused. (2)

Let the judgment of the circuit court be affirmed, and the

delendant recover his costs.

Judgment ajjirmed.

Gamuel Tufts, Plaintiff in Error, v. Thomas K. Eice, Defend-

ant in Error.

ERROR TO MADISON.

An action of assumpsit was commenced in 1822, upon a contract made in

1812, to which tlie statute of limitations was pleaded. This statute was
passed in 1819, and is no bar to such action.

It seems, that if the five years had run under the territorial government, it

might have been pleaded in bar.

TuFTS brought his action of assumpsit, at the April term,

1822, of the Madison circuit court, against Rice, on a promis-

sory note, for the payment of twenty-five dollars, executed by

jRice to Tufis, at Boston, and dated the tenth day of April,

1812. To this action. Rice pleaded the Statute of Limitations,

that he did not undertake or promise, within five years next

before the commencement of the suit. To this plea, there was

(1) This is now chano^ed by statute, Sec. 1, p. 582, Purple's statutes, Scate s

Comp., 521. provides that if any person shall willfully and without force hold

over, &c.. they shall be deemed guilty of a forcible entry and detainer, or a

forcible detainer, as the case may be.

(2) afttinu'd in Russell ct al. v. Martin, 2 Scam., 495. Welsh et al. v. The
People, 17 111., 33-).
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a demurrer, and joinder, and judgment for the defendant on
the demurrer. Ihe pLaintiff brought his writ of error, and
assigned for error, besides tlie general error, that tlie court

below gave judgment in favor of the said Rice, and against

the said Tufts, on the demurrer of the said Tufts, to the plea

of said Rice.

Starr, for plaintiff in error.

Smith, for defendant in error.

Opinion of the Court hy Chief Justice Reynolds. This
was an action of assumpsit, for the non-performance of a con-

tract. To the declaration, the defendant pleaded the statute

of limitations. To this plea there was a demurrer, and the

demurrer overruled by the court below.

To reverse that decision, this writ of error is prosecuted.

The statute, limiting actions in cases like the present, was
approved March 22d, 1819, [Zaws of 1819, page 141,] and
limits the time in which actions on the case upon promises
shall be commenced, to five years. As that statute has not
run five years, it can not operate as a bar to this action.

It is not necessary now to decide, whether if the five years

had run under the territorial government, it would not have
been a bar, and might have been pleaded. It will be time
enough to settle that question, when brought before us; we
can only say at present, that we incline to the affirmative of
that question.

Let the judgment be reversed, the plaintiff recover his costs,

and the cause remanded for new proceedings to be had, not
inconsistent with this opinion. (1)

Judgment reversed.

(1) As a general rule, a statute is to operate infuturo only, and is not to be
so construed as to affect past transactions. A retrosp ctive effect will not
be given it unless It cleaily appears that such was the intention of the legis-
lature. Jf it is left d tubtf id what was ihe real design, ihe statu e must be so
cnuslrued as to have a prospective effect only. Jones adm. v. Bond. post.
Bruce v. Schuyler, iGilm.,221. Thompsonv. Alexander, 11 111., ,55. Marsh
V. Chestnut, li ill., '227.
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Smith Ckane, Appellant, v. William Graves, Appellee

APPEAL FKOM ST. CLAIR.

Where a copy of a note on which suit is bronsht is filed with the declaration,
and an ainen Inient of the nctrr. allowed, by changing the word "20" to
" 25 " and adding the words " promise to pay," the defendant is not entitled
to a continuance.

This was an action bronp:ht by Graves in tlie St. Clair cir-

cuit cnirt, on a note executed by Crane to him. The defend-

ant demurred to the declaration, which the court sustained,

and thereupon the plaintiif asked and obtained leave to amend,
which he did instanter, by changing the words " twenty " to

" twenty-five," and adding the words " promise to pay." The
defendant contended, that the amendment was a substantial

one, and entitled him to a continuance, and accordingly

moved for a continuance, which the court overruled, and ren-

dered judgment for the plaintiff. According to the requisi-

tions of the statute, a true copy of the note was filed with the

declaration. The defendant appealed, and assigned for error

here, the refusal of the court to grant the continuance.

Opinion of the Court hy Jtistice John Reynolds.—
Although the amendment allowed may be one of substance,

nevertheless, as a true copy of the note was set out in the

declaration, it is considered that the defendant had sufficient

notice of the cause of action, so that he could not be surprised
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in his defense. This being the case, there was no reason to

grant a continuance. The judgment must he affirmed. (1)

Judgment ajjirmed.

Baynakd White, AppeHant, v. James Stafford, Appellee.

APPEAL FPtOM GREENE.

If a non-resident gives a bond for costs, after the commencement of the suit
but before the trial, it is sufficient.

Stafford, who it appears was a non-resident, brought a suit

in the circuit court of Greene, against White, to which White
pleaded an abatement, that the plaintiff was a non-resident,

and that he had not given a bond for the costs, as the law
required. The plaintin replied to this plea, tliat although he
had not executed a bond at the time of the commencement
of the suit, yet at a certain day afterward, and before the trial,

he gave bond with security, which the clerk approved. To
this replication the defendant demurred, which the court
overruled—from which decision the defendant appealed.

Opinion of the Court hy Justice John Reynolds. The
question presented by the pleadings in this case is, was the

security given by the plaintiff, a sufficient compliance with
the statute requiring a bond to be filed by a non-resident, for

the costs, before the commencement of the suit? The filing

of this bond, can not be said to be a literal compliance with
the statute, but surely it answers the object which was in-

tended by it—the ends of justice are answered. The defend-

ant can not complain. In some cases, neither the clerk or
attorney may know the plaintiff to be a non-resident when the

suit is commenced; in such cases, it would be hard to turn

(1) Upon principles universally sanctioned by our courts, we think tliis de-
cision can not be sustained. The doctrine in every case where the question
has arisen is, that if the amendment is a mere formal one, it does not entitle

the opposite party to a continuance ; but if it is of substance it works a con-
tinuance when applied for, without any other cause being shown. See note to
Scott v. Cromwell, ante. p. 25. Questions frequently arise as to whether an
amendment is one of form or substance ; but here it is admitted by the court that
this is a substantial amendment. The fact that a copy of the note sued on was
filed with the declaration can not atfect the question ; for it has been repeat-
edly decided that the copy of the instrument sued on, filed with the declara-
tion, is no part of the declaration. Sims v. Higby, post. Bogardus v. Trial,
1 Scam., 63. HarUnv v. Boswell, 15 111., 56. The copy of the note not being a
part of the declaration, and without it the declaration being admitted substan-
tially defective, the case ought to have been continued. Brown v. Smith, 24
111., 196.
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the plaintiff out of court, to answer no good purpose. In con-

struing statutes, the intention of the legislature must be gone
into. 6 Bacon, 384. The object of the legislature was to

secure all parties in their costs, when a non-resident com-
menced a suit; this is answered in the present case, and the

judgment must therefore be affirmed, {a) (1)

Judgment affirmed.

Robert M. Taelton, Ap|)ellant, v. Geoege Millee, Appellee.

APPEAL FROM GALLATIN.

To excuse due diligence, an averment in the declaration that "at the time the
note became due and payable, diligent search was made at the said county
for the maker, for the purpose of demanding payment thereof, but that he
could not be found," is insufficient.

This was an action commenced in the Gallatin circuit court,

by Miller against Tarlton, upon his liability as assignor of a

promissory note, executed at the county of Gallatin by one
Squire Brown, to Tarlton, and by him assigned to Miller. The

(a) Vide Rev. Laws of 1827, title, " Costs."

(1) The statute in force when this decision was made was as follows: "No
suit shall hereafter be commenced in any court within this state, by any per-
son who is non-resident, or who is not a freeholder in this state, or househol-
der, imtil he shall file in the clerk's office, a bond with security, who shall be
a householder and resident in the state, conditioned for the payment of all

costs that may accrue in consequence thereof, either to the opposite party, or
to any of the officers of such courts, which shall be in the form, or to the pur-
port following," &c. Laws of 18 L9, p. 150. The present statute, after provid-
ing substantially as above so far as relates to non-residents, adds : "If any
such action shall be commenced without filing such instrument of writina-,

the court, on motion, shall dismiss the same, and the attornev of the plaintiff

shall pay all costs accruing thereon. Purple's Statutes, p. 275, sec. 2. Scate's

Comp., p. 244. Under this statute it has been held in the following cases, that
where an action was commenced by a non-resident without giving security

for costs, the suit must be dismissed, Hickman v. Haines, 5 Gilm., 20. Rip-
ley V. Morris, 2 Gilm., '-^1. In the last case a cross-mution was made for leave
to file a cost bond at the time of entering the motion to dismiss, which was re-

fused.

A motion to dismiss for want of security for costs is a dilatory motion, and
must be made at the earliest opportunity. Edwards ct al. v. Helm, 4 Scam.,
142. RoberUon et al. v. County Com'rs., 5 Gilm., 559. Adams v. Miller, 12

111., 27. Id. 14 111,71.

If a bond for costs is objected to as insufficient, it is incumbent on the party
presenting it to satisfy the court by competent proof that it is sufflci nt.

Buckmaster v. Beamcr et al., 3 Glim., 97.

On an application for securitv for costs, the affidavits of the respective par-
ties may have equal weight. Hamilton v. Dunn, 22 111., 259.

The pendancy of a motion for security for costs in a suit pending on me-
chanic's lien, will not necessarily excuse a party for not filing an answer; uor
will such motion prevent the rendition of a decree pro confcsso. Id.
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first count of the declaration averred that, " at the time tlie

note became due, diligent search was made at the said county,
for the said Brown, for the purpose of demanding payment of
the said note, but that said Brown could not on sucn search be
found—that the said note remains unpaid, of which the said

Tarlton had notice, whereby an action has accrued," (fee.

There was also a count for money had and received. On the
trial, the defendant moved the court, in conformity with a

statute of this state, to instruct the jury to disregard the first

count, on the ground of its being defective, which motion the
court overruled, and gave judgment for the plaintifi", from
which judgment the defendant appealed.

Opinion of the Court hy Chief Justice Reynolds.* The
question to be decided in this case is, is the first count sufii-

cient? I suppose the counsel who drafted the declaration

intended to present a case which would excuse the use of due
diligence; but surely, it can not be seriously contended, that

because the maker of the note does not reside, or can not be
found in the county in which the note was made, that there-

fore the assignor becomes liable. It may be, that he may
reside in the next adjoining county, or some other part of the

state; if so, I conceive it to be the duty of the assignor to

seek him. The question of due diligence having been settled

by this court to be hy suit, that course can not be dispensed
with, where the process of the law can reach the maker, and
prove availing.

It has been contended by some, that where the maker has
absconded or left the state, the assignor is not liable until suit

by attachment is prosecuted. This question is not now neces-

sary to be settled, as the declaration contains no averment of
the absence of the maker- from the state. But it is said that

the facts disclosed on the trial show such absence. My answer
is, that this is showing facts not averred in the declaration,

and can not be regarded upon a motion to instruct the jury to

disregard a faulty count—such motion standing upon the

same grounds as a general demurrer. "VVe are therefore of
opinion, that the judgment of the court below be reversed,

and the cause remanded for new proceedings to be had, not
inconsistent with this opinion.

Separate opinion of Justice J. Reynolds. The record
shows this case. That one Squire Brown made his obliga-

tion to Tarlton for a sum of money. Tarlton assigned the

same to George Miller, the plaintiff below, for value received.

That Brown left the county before the bond became due, so

* Justice Brown ii. having decided this cause iu the court below, gave no
Oj^jinion.
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that no diligence hj suit could be used at tlie time the bond
became due to get the money of Brown. The declaration

states, that the bond was made and assigned in the county of
Gallatin. The question is, was Brown's absence equivalent
to due diligence by suit, in order to obtain the money? I
think it was. Diligence is now explained by the court to mean
a suit at law, yet when the person against whom the suit is to

be brought is not in the county, it would be useless to com-
mence it. This allegation is contained in the declaration, and
it is the same as if a suit was prosecuted without getting the

money. There can be no necessity for stating the place of
residence of the maker of the note, as was contended by
plaintift' in error, to show that he had left it—stating the place

where the bond was made is sufficient. A person having no
permanent residence at any particular place, may make a note,

and it would therefore be impossible to show his residence.

A transient person may make a note, and leave the place

where it was made immediately; it would then be unreason-

able that the assimiee should lose his action against the

assignor, because the maker had no residence at the place

whei-e the note was made.
There are other errors assigned, but I deem them not of

such importance to justify a reversal of the judgment. The
matter mostly contained in the bill of exceptions was proper

for the jury to pass upon. I am therefore of the opinion that

the judgment of the circuit court ought to be affirmed, {a) (1)

Judgment reversed.

Starr, for appellant.

Lookwood, for appellee.

NiNiAN Edwards, Plaintiff in Error, v. William A. Beaied,
Defendant in Error.

EREOK TO ST. CLAIR.

A bill may be dismissed in all cases on motion, when the court is satisfied

there is ho equity in it.

The act of 1819, laying a tax on certain property, makes no distinction be-
tween residents and non-residents—the lien attaches on the property, and
not on the person.

Edwards filed a bill in chancery against Beaird, as sheriff

of St. Clair county, in the circuit court of that county, stating

(a) yide Mason v. Wash, p. 39 : Thompson v. Armstrong, p. 48 ; Lusk v.

Cook.

[1) See note 2 to the case of Mason v. Wash, ante, page 39.
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that he was not a resident of St. Clair county, an<l tliat tlie

connty court of said county has levied a tax on town lots, the

property of complainant, from which he prayed to be relieved,

and that Beaird might be enjoined from collectin<^ the tax

assessed upon them. The defendant appeared, and moved the

court to dismiss the bill, which motion the court sustained

and dismissed the bill; to reverse which opinion, Edwards
prosecuted a writ of error.

Opinion of the Court hy Justice John Reynolds. The act of

the 27th March, 1819,* on the subject of laying a tax on certain

property, makes no distinction between residents and non-resi-

dents. The whole tenor of the statute shows that the lien is

created on the property to be taxed, and not on the owner of

the property. All property of a certain description, in which
town lots are included, is subject to be taxed by the county
court. It is objected that the b Jl was dismissed on the defend-

ant's motion. This may be done in all cases where the court

is satisfied there is no equity in the tVice of the bill. The
judgment of the circuit court must be affirmed. (1)

Judginent affirmed.

William B. Whiteside, Plaintiff in Error, v. John Baktleson,
Defendant in Error.

EEROR TO MADISON.

A sheriff was sued for money liad and received, and the court assessed the
damages without the intervention of a jury. This is error.

Opinion of the Court hy C/mf Justice 'Ret^ol.ds, a?}d Asso-
ciate Justice John Reynolds. This was an action of assinnp-

sii, containing only a common count for money had and
received. The court below rendered judgment against White-
side, in favor of Bartleson, and assessed the damao-es without
the intervention of a jury, and it is to reverse this judgment
that this writ of error is prosecuted. The liability of AVhite-

side arose upon his return of an execution as sheriff of Mad-
ison county, and this return being reduced to writing, and
remaining upon file in the clerk's office of said county: It

was therefore contended that this makes his liability certain,

* Laws of 1819, page 313.

(1) Aitirmod in Fisher v. Stone, 3 Scam., 6S; Parkinson v. Trousdale, id.,

371; St.Ue Bank v. Stanton, 2 Gilm„ 352; Putcrbavnh v. Elliott et al~,22
111., 157.
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and authorizes the court to assess the damages. If this argu-
ment be yielded, it would follow, that in every case where a
fact could be made certain, the court, and not a jury, should
try the cause. The consequences which would flow from such
a proposition would be too absurd to admit the principle.

The right of trial by jury would be thereby destroyed, and
the interference of the court regulated, not by the certainty
of the matter contained in the declaration, but by matter
dehors.

The execution, with the return of the sheriff, when that
return shall be proved, would certainly be evidence—but evi-

dence for a jury and not for the court.

A jury should have been impanneled to assess the dam-
ages—this not having been done, it is error, for which the
judgment ought to be reversed. Let the judgment be reversed,

and the cause remanded for new proceedings not inconsistent
with this opinion, (a)

Judgment reversed,

Sta/rr, for plaintiff.

Smith, for defendant.

Samuel L. "White, Plaintiff in Error, v. Thomas Thompson,
Defendant in Error.

ERROR TO GALLATIN.

It is error in the court to render a judgment by default when a plea is filed
and unanswered.

Opinion of the Court hy Chief Justice Thomas Reynolds,
and Associate Justice John Reynolds. This was an action

of trespass commenced by the defendant here in the court
below. To which action Wliite pleaded the pendency of a
former suit for the same cause of action, in abatement.* I^ot-

withstanding which plea, and without replying thereto, the
plaintiff proceeded to take judgment by default, and a jury
were impanneled who assessed the damages.

(a) Post Rust V. Fiothingham & Fort. As to writs of inquiry, see Tidd's
practice, 513. 4 T. R., 275. 2 Eos. & Pull., 55. Bell and Bell v. Aydelotte,
ante, page 45.
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The error assii^ned, and the one relied upon, questions the

legality of these proceedings.

The court certainly erred in rendering judgment by default

after the plea was tiled, and while the same remained upon
record unanswered. For this error the judgment must be

reversed, and the cause remanded for new proceedings to be

had not inconsistent with this opinion. (1)

Jud(/vie'j.t rtversed

Lockwood and Blachwell, for plaintiff.

Stai r, for defendant.

Jesse Rountree, Plaintiff in Error, v. "William Stuart,
Defendant in Error.

ERROK TO MADISON.

Whore a partv amends his narr. by settins; out the bond on which suit is

brought as tlie statute requires, it is error in the plaintiff to take judgment
at the same term if a continuance is prayed for by defendant.

Where a statute declares that in a certain case a continuance shall be granted,
it is error in the court to refuse it.

Opinion of the Court hy Justice Reynolds. Rountree filed

a demurrer to the declaration of Stuart in the court below

—

the demurrer was sustained. The plaintiff amended his dec-

laration by setting out the original bond. The question then

presents itself—ought the cause to have been continued under
the third section of the " act regulating the practice at law
and in chancery ?

"

In this case it is not necessary to decide the question, if

the continuance or non-contituiance of a cause be such a

judgment upon which a writ of error will lie, as the statute

in this case is peremptory. It requires the declaration and
writing on which the action is founded to be filed ten days

(1 Affirmed in Semple v. Locke, post. Lyn v. Barney, 1 Soam.. 387.

^'lanlove V. Bruner, id., 390. Covdl et <il.\. Ma s. id., 39'. McKinney .

M-y id., 534. Chapm n v. Wright, 20 111., 120. Moore v. Little. 11 111.. 549.

Wli'^n the record shows that a plea was filed and a judgnipnt by default
rendered on the same day, the iudgm nt will be reversfd. The court will

not presume that the plea was filed after the judgment was entered. Lyon
V. Barney, supra.

10
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before the return of the writ, or if not the case shall be con-

tinued.

This is positive. There is some reason in this. The party

has not then ten days before the court to prepare fur his

defense. The plaintiiF erred in taking judgment at the same
term at which he got leave to amend his declaration. There-

fore the judgment ought to be reversed, but as the court is

divided in opinion, it is therefore affirmed. (1)

Judges Browne and Wilson, not hearing the argument,
gave no opinion.

FoKESTEB AND FuNKHoiJSER, Appellants, V. Guard, Siddell

& Co., Appellees.

APPEAL FROM GALLATIK

The statements of jurors ought not to be received to impeach tlieir verdict.

An affidavit, setting forth the discovery of new testimony, should state the

name of the witness, and also ihe facts he can prove.

Oj)inion of the Court hy Chief Justice Reynolds. In this

case the only error relied upon is, that the court below erred

in granting a new trial. There were four reasons assigned

for a new trial : 1. The verdict was against law and evi-

dence: 2. The discovery of new testimony: B. The ver-

dict of the jury was predicated upon the statements of the

jurors in relation to the controversy while in the jury room:

4. One of the jurors separated from the jury while delibera-

ting.

The fact that the verdict was predicated upon the state-

ments of the jurors after they withdrew, is disclosed by the

affidavit of one of the plaintiffs below, founded upon the

confessions of one of the jurors. This the court think im-

but it amounts to simply this—that in the opinit)n of Justice Eeyxolds the

decision of the court below ought to be reversed; bu as ihe members of the

court w ho were pieseut were equally divided, it follows that it must be affirm-

ed. It is not a deci;-.ion of the court; and possibly ought not to have been re-

ported by Judge Bkees . i'our J udges at thai time composed the court, only-

two of wliom were present, and they differed in opinion ; but still there can

be very little doubt that the views of the judge, whose opinion it was, were in

substance correct. The case ceriainly ought to have been continued, bee
note to Crane v. Graces, ante, p. Gii, Scott v. Cromwell, ante, p. 25.
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proper. The statements of jurors onglit not to he received to

impeach tlieir verdicts, (a) (1)

The affidavit, disclosing the discovery of material testi-

mony, does not state the name of the witness, nor the facts

he could prove. It is therefore insufficient. An affidavit

should state the facts, that the court may jud^e of their

materiality. If the new trial had been granted upon the

affidavit alone, the court would say it was improperly granted,

but as there were other grounds, to wit, that tlie verdict was
against evidence, the court can not say there was error

—

on the contrary, the facts in the case seem to have warranted
the interposition of the court. The judgment is therefore

affirmed.

Judf/ment affirmed.

The Pkesident and Directors of the State Bank, Plaintiffs

in Error, v. John Kain, Defendant in Error.

ERROR TO FAYETTE.

The receipt of the cashi t of the State Bank, fo money received of an indi-
vidual, is evidence of a deposit by that individual, aiid Wv easliier liad a
right to receive sucli deposits.

Ojnnion of the Court hy Justice Wilson. The only ques-

tion presented in this case for the opinion of the court is

—

whether the receipt of Kelly, the cashier of the Bank, is evi-

dence of a deposit in the Bank. It is said that it is not,

because he was not authorized by the letter of the law, nor by
any order of the Board of Directors of the Bank, to receive

money on deposit. It is conceded that he might receive state

paper on deposit, but not gold or silver, because the language
of the law is, that "the Bank shall at all times receive

money on deposit," &c. The word Bank is not made use of
here to designate the house, the cashier, or the directors, but
the institution generally; and the cashier is the officer or
agent of the institution, with authority derived from the law,

and the nature of this, as well as of every other Bank is. to

receive money on deposit, receipt for the same, enter it upon
the books of the Bank, and pay it out again when called for,

w^ithout compensation. The question whether the directors

(a) Contra, Saiv\ier v. Stevenson, ante, page 24.

(1; S e note 2, to the case of Sawyer v. Stevenson, ante, page 24.
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can control the cashier is not involved in this case. Frpm
this view of the case, the court is of opinion that the judg-

ment below ought to be affirmed, {a)

Judgment affirmed.

Blackwell, for plaintiffs.

Kane and McRoberts, for defendant.

Richard Ackless, Appellant, v. Timothy Seekright, ex dem.
of the heirs of George Lunceford, deceased, Appellee.

APPEAL FROM MONROE.

By the ordinance of 1787, but two of he subscribing witnesses to a will are
required to prove it, and a will attested by three, one of whom is a devisee
in the will, is valid.

M. devised and beque vthed by will, all his estate to his daughter, R., but if he
difd before she became of a- e. then to his friend G. tj. K. died be. ore she
came of age, anil G. S. died before R. It was held that ihe devise to G. S.

was a good-icxecutory devise, and that the estate passed to his heirs.

Opinion of the Court hy Chief Justice Reynolds. This

was an action of ejectment, commenced by the defendant

here in the court below, to recover the possession of certain

lands lying in the coimty of Monroe. The ability with which

this case was argued, and the magnitude of the claim, has

induced this court to bestow more time on its investigation

than in any ordinary case. Four errors have been assigned

as causes for reversing this judgment, and if either of tliem

is well taken, the plaintiff in error must prevail.

1. The will set out in the record was not legally attested

by three witnesses, one of the witnesses being a devisee.

2. The will was not proved according to law.

3. By the will, George Lunceford took nothing.

4. The contingency upon which the devise was to take effect

did not happen.

We will consider these questions in the order in which

they are presented : and 1. The will was not legally attested

by three' witnesses, one of the witnesses being a devisee.

Without deciding how far this would affect the validity of a

will where it was required that three " subscribing " witnesses

(a) The acts of a cashier of a Bank, done in the ordinary course of the
business actualy coniided to sucli an office-, are prima facie evidence hat
thev w -re within the sc pe of his duty. Fleckner v. Bank of United States,

3 Wheat., 338.



NOVEMBER TEPwM, 1823.

Ackless V. Seekriglit, ex. dem., &c.

should prove it, it is a sufficient answer, that by the law
which governs in this case, but two of the subscribinf^ wit-

nesses are required to establish the execution of a will, and
when thus proven, is good to all intents and purposes : 2.

The will was not proved according to law. In answer to this

objection, the court need only add, that the will was proven
by two competent witnesses, (the said devisee not being one
of them) before the proper officer, and in such manner as

comported with the statute. Having disposed of the two
first errors assigned, the court will consider the two last

together. Daniel McCann, by his last will and testament,
dated the 27th day of January, 1806, after ordering his legal

debts to be paid, devised his estate as follows :

" I give and bequeath all my residue and remainder of my
personal and real estate, goods, chattels and credits, and
lands and tenements, and hereditaments of what kind and
nature soever, to my beloved daughter, Rebecca and it is my
further will and desire, that should the Almighty take away
my said beloved daughter, Rebecca, before she comes of age
to receive the said legacy, then and in that case the same
personal and real estate to return to my beloved friend

George Lunceford, to whom I bequeath the same on the pro-

viso above mentioned."
George Lunceford, the executory devisee, by the said will

appointed one of the executors, and died in the year 1808.
The testator died in possession of the premises in the year
1806. Rebecca McCann, the devisee, died in the year 1815
or 1816, and under the age of twenty-one years. It was con-
tended for by the counsel for the plaintiff in error, that by
the devise to Rebecca McCann, she took an estate in fee sim-
ple, and that therefore the limitation over to Geoige Lunce-
ford was void, being repugnant to the previous estate granted,
and in support of this position the case oi Jackson v. liobhins,

16 Johns. Rep., p. 537, was cited and relied upon. We have
examined this case minutely, but can not say it will warrant
this conclusion. One of the principles there decided, grew
out of the effect to be given to lord Sterling's will. He de-
vised his estate to his wife, and then said, " in case of the
death of my wife without giving, devising, and bequeathing
by will or otherwise, selling or assigning the estate or anv
part thereof, he doth give and devise all such estate as should
so remain unsold, undevised, or unbequeathed, to his daugh-
ter, lady Catharine Duer." This limitation over was there
adjudged (whether considered as a remainder or as an execu-
tory devise) bad. The case differs materially from the one
before the court. In the first, an express power was given
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to lady Sterling to dispose of the estate in such manner as

slie should think proper. In the latter no such power is

given to the first taker, but the interest of the executory
devisee is made to depend entirely upon the contingency of
the first taker dying before she "becomes" of age to receive

the legacy. This power of disposing of the estate given to

the first taker, has been considered even from the time of
lord Coke, as carrying the absolute fee, except when coupled
with a life estate ; then it is said, that a power to sell creates

no greatei interest. /_If the power of absolute disposal had
ueen given to Rebecca McCann, we might well question the
validity of the limitation over, for the very essence of an
executory devise, consists in the inability of the first taker to

destroy it by disposing of the estate devised. In the emphatic
language of the books, it can not be created, and it can not
live under such a power in the first taker,^;

Hence, and hence only, do we account for the decision in

the case refered to in 16 Johns. Rebecca McCann surely

took a fee, but a fee conditional, subject to be defeated upon
her dying before she arrived at full age, and not as was sup-

posed by the counsel, a fee absolute.

There is no doctrine better settled than that a fee may be
limited after a fee, and this happens, says justice Blackstone in

his second Yol. Com., p. 172, "when a devisor devises his

whole estate, in fee, but limits a remainder thereon to com-
mence on a future contingency, as if a man devises land to

A. and his heirs ; but if he dies before the age of twenty-one,

then to B. and his heirs, his remainder, though void in a deed,

is good by way of executory devise." See 12 Mod., 287. 1

Yern., p. 164.

Another very strong case is reported in second Wilson, p.

29, Goodright, ex. dem, &c., v. 8ea7'le and wife. The devise

was to P., his heirs and assigns forever, but if he should die

before he should attain the age of twenty-one years, leaving

no issue at the time of his death, then the same was devised

to C, her heirs and assigns forever. This the court held to

be a good executory devise, and surely the words of inherit-

ance are equally as strong as in the case before the court.

Having disposed of this branch of the subject, we will next

inquire whether the circumstance of George Lunceford dying
before the contingency happened upon which he was to take,

destroyed his interest, and if not, whether he had such an
interest as would descend to his heirs at law. As evidence

that at common law, contingent remainders and executory

devises are transmissible and will descend to the heirs of the

person to whom they are limited, although he chance to die
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before tlie contingency liappens, (without furtlier reasoning)
the court refer to Pollexfen, 54; 1 Rep., 99; Cas. Temp.
Talbot, 117; 7 Cranch, 4G9; P. Williams, 564; 2 Munford,
479. Let the judgment below be affirmed and the defendant
recover his costs, {a)

Judgment affirmed.
Kane, for plaintiff.

Sta/rr and Baker, for defendant.

David Everett, Appellant, v. William Morrison, Appellee.

APPEAL FKOM ST. CLAIR.

An undertaking by pa'ol by which a third person obtains credit, is collateral,
witliin the statute of frauds and perjuries, and not b nd ng.

This case came into the circuit court of St. Clair county
by appeal from the judgment of a justice of the peace
in favor of Everett against Morrison. The circuit court
reversed the judgment of the justice and gave judgment in
favor of Morrison, and from which Everett appealed to this

court. The bill of exceptions taken on the trial in the circuit

court, presents the following state of facts: William Padfield,

a witness sworn on the part of Morrison, stated that in August,
1817, he was selling goods as agent for Morrison, at witness'
house in St. Clair county—that Bailey apj^lied to witness to

purchase goods on credit, which was retused. Bailey then
produced Everett, who agreed to go Bailey's security for the
amount of goods Bailey wanted, with which agreement witness
was satisfied, and sold to Bailey goods out of the store to the
amount of the account sued on, to wit

:

''August 9, 1817.
Isaac J. Bailey, Dr.

To William Morrison,
For goods delivered by AVilliam Padfield—David

Everett, security. . . . . . $46.50
William Padfield, sen'r.

Witness told Everett that he would charge the goods to Bai-
ley, and set him, Everett, down as security, which he accord-
ingly did by charging the goods to Bailey in a book, and
placing the name ol "David Everett, security," at the top of

(n) 4 Kent's Comm., 257 to 275, as to the history, variety, quali ies, &c., of
extcato.y devises.
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the account. Witness stated that he would not have given

credit to Bailey for the goods, but sold them on the credit of

Everett. The goods were sold on a credit of four or six

months. Bailey remained in the county about eighteen

months after the sale, but no attempt was made by Morrison
to coerce payment from him. On the part of the defendant

it was proved that sometime in the summer of 1819, at the

house of Padiield, Everett told Padfield that Bailey was then

in St. Clair county, and had property enough to pay the debt,

and desired Padtield to coerce payment; and Robert Thomas
proved that early in that summer he was at Padfield's and
saw Bailey there with a valuable horse, which witness knew
to be the property of Bailey, and that Bailey also had a wagon
load of flour, &c. Everett also ofi'ered in evidence this

receipt

:

''Avgust 23, 1819.

Received of David Everett, $16.25, the amount of his

account in the store at my house.

William Padfield,
for William Morrison."

The witness, Padfield, testified that the receipt embraced
only Everett's private account. This was all the evidence in

the cause; upon which Everett insisted that his undertaking

being by parol, was within the statute of frauds and perjuries,

and not binding. The court, however, gave judgment for

Morrison, to reverse which Everett appealed, and assigned for

error of misdirection of the court in deciding that he was
liable on the undertaking as above set forth.

Opinion of the Court hy Justice Wilson. The judgment
of the court below is reversed, because it appears that the

undertaking of Everett was only collateral, and as such, came
within the statute of frauds and perjuries.

To this opinion of the court. Justice John Reynolds dis-

sents, and delivers the following opinion.

The bill of exceptions in this case presents a state of facts

not very satisfactory. It is really difiicult to know it Everett

be the scurity of Bailey or the principal in this transaction.

But from the best consideration I am capable of bestowing on
this case, I conclude that Everett was the person to whom the

credit was given, and therefore liable. The witness states

expressly that he would not give credit to Bailey, but that the

credit was given to Everett, yet in the same disposition he says,

Everett was the security of Bailey, and the charge is so made.
There being no writing in the case, it was contended that

Everett was not liable, as it was within the statute of frauds
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and perjuries. I am of opinion, according to the whole state

of facts as shown, that Everett is liable, (a) (1)

Judijnient reversed.

Blackwell^ for appellant

Kane, for appellee.

(a) Where t le promise is an original undertaking it eed not lie in writing.
2 Johns, cas., 52. Where the promise to pay the debt of another is niadn at

the same time witli the contract lo which it is collateral, it is incorporated into

it and becomes a part of it—the whole is on entire contract, and the want of
consideration, as between the plaintiff and tiie guaranty can not be allegt-d.

8 Johns., 29. If the whole credit is given to the
i
erson who comes in t

answtP for another, his undertaking is not collateral. Ibid. Per. K nt, Ch.
Just.

(1) Parties may make valid contracts, though not in writ'ng, to pay 'he
deot of another; but ;he new or original contract must be declared (»n: and
this must be founded on a new and original consideration moving to the paity
making the promis . and the debt of the original debtor must not bf the con-
p!fl. vnf' -n for the promise. Hite v. Wells, 17 111., 88. See Scott v. Thomas, 1

Scam., 59.

A proaii e made by A. to B. to pay a debt which B. owes to C. is not within
the st .tute of frauds. Prather\. Vineyard, 4 (iilm., 40. Eddy v. Roberts, 17
til., .505. Brown v. Strait et al., 19 111., 88. Brtstow et al v. Lane et al., 21

111., 194.

A verbal contract, not to be performed within a year, will not sustain an
action. Comstock v. Ward, 22 111., 248.

The statute of frauds is presumed to hav been pleaded in an action before
a justice of the peace. Id.

The statute of frauds in reference to parol contracts fo • the sale of lands,
if relied on as a defense, must bepleaded, otherwise it will be held to be
waived. Lear v. Choteau et ai., 23 IlL, 39..
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Chaeles W. Hunter, Plaintiff in Error, v. Samuel Gilham,
Defendant in Error.

ERROR TO MADISOK

Under the practice act of 1819, bail bonds should be taken to the sheriff and
suits on them sliould be brought in his name. The act gives him no power
to assign t.,em to the plaintitt in the action.

Hunter brought an action of debt in the Madison circuit

court, against Gilham, on two bail bonds executed by Gilham
to the sheriff of Madison county, in cases in which Hunter
was plaintiff. The defendant demurred generally to the dec-

laration, which the court sustained, and Hunter brought his

writ of error to reverse that judgment, assigning for error,

the sustaining the demurrer.

Opinion of the Court by Chief Justice Petnolds. The
thirty-fourth section of the act entitled " An act regulating

the practice in the supreme and circuit courts of this state,

and for other purposes," approved March 22d, 1819,* author-

izes the sheriff to take bail bonds to " himself," Such was
the fact in this case. The bail bonds were taken in the name
of the sheriff. The sheriff and the defendant were the legal

parties to the bonds, and there being no law of this state au-

thorizing the sheriff to assign such bonds to the plaintiff in

the judgement, the action should have been commenced in the

name ot the sheriff, and not in the name of Hunter, who was

* Laws of 1819, p. 148, sec. 34.
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no legal party to tlie bonds. The judgment Lelow must be
affirmed, and the defendant recover his costs. (1)

Judgment affirmed.

Starr, for plaintiff.

Smith, for defendant.

James & Paris Mason, Plaintiffs in Error, v. Christian
Eakle, Defendant in Error.

ERROR TO MADISON.

A contract to pay a sum of money with twenty per cent, interest, is merged
in tiie judgment rendered upon such contract, and the judgment is tiien
controlled by the statute and not by the contract.

An execution issued upon such judgment for "twenty per cent interest from
its rendition," will be quashed.

Opinion of the Court hy Chief Justice Reynolds. The
only error assigned in this case is, that the court below erred
in refusing to set aside an execution which had issued in favor

of the delendant, against the plaintiffs. It was agreed upon
the argument, that the note upon which judgment was ren-

dered, stipulated for the payment of twenty per cent, interest.

The judgment was rendered for the amount of the prin-

cipal, with the twenty per cent, interest to the time of the ren-

dition of such judgment, but was silent as to any rate of
interest thereafter to be recovered. The execution com-
manded the sheriff to make the amount of the judgment with
twenty per cent, interest from the rendition of the judgment.
The court are of the opinion that the court below erred in
refusing to set aside the execution. The statute, it is true,

makes legal any rate of interest for which the parties contract,

but the statute also declares, that judgments shall bear but
six per cent, interest. ^Ylien a judgment is obtained upon a
contract, that contract ceases to be, and is merged in the judo--

ment, and the judgment is operated upon, and controlled, not
by the contract, but by the statute.

The judgment must be reversed, the cause remanded with

(1) The statute now provides that when a bond is taken to the sheriff as in
this case, the bail "maybe proceeded ag insc by an acti n of debt, in the
name of the plaintiff in tiie original action, as in the case of a recognizance
of bail." Purple's Statutes p. 124, sec. 4. Scates' Comp., 237.
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instructions to the court below to set aside the execution.

The plaintiffs must recover their costs. (1)

Judgment reversed.

Starr, for plaintiff in error.

/Smith, for defendant in error.

John T. Lusk, Appellant, v. Daniel P. Cook, Appellee.

APPEAL FROM MADISOjS^

In a suit by the aissignee, against the assignor, seeking to recover on tl^e

ground that he has used due diligence to recover of tlie maker, the rule is,

that he must show that he brouglit his action against the maker, at the first

term of the court after the note fell due.

A general demurrer to a van: containing several counts, some of which are
bad, and one good, ought nut to be su tained.

So loo, when a count contains two distinct averments, one good and the other
bad, th ' bad averment should be disregarded, as it does not vitiate the
whole count—the rule is, ' utile, per inutile 7ion vitiatur."

This was an action commenced by the appellant, the plain-

tiff below in the Madison circuit court, against Cook, upon
his liability as assignor of two promissory notes. The declara-

tion contained but one count, and avers, 1. That the maker
of the note was, at the time it became due and payable, in-

solvent and unable to pay it, and so continued to the com-
mencement of the suit: 2. A showing of due diligence by
suits to enforce payment, and the prosecution of the maker to

insolvency. There was a general demurrer to the declara-

tion, which the court sustained, and gave judgment thereon

for the defendant. The only error assigned is that which ques-

tions the correctness of the judgment of the court below, sus-

taining a general demurrer to the declaration.

Opinion of the Court hy Chief Justice Reynolds. The
second averment in the declaration, is an attempt to show the

use of due diligence by suits to enforce payment of the maker,

and prosecuting him to insolvency. This averment can not

be considered sufficient, for the reason that the plaintiff has

not availed himself of the earliest means which the law
afforded him, but suffered himself to sleep until one or two
terms of the court had elapsed after the notes became due,

(1) Affirmed in Pearsons v. Hamilton, 1 Scam., 415.
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before prosecutinoj his suits against the maker. The law is,

that where the assignee seeks to recover of the assignor, on
the ground that he has used due diligence to obtain the

money of the maker, but has failed, he must show that he

commenced his action against the maker, at the first term of

the court, which happened after the note became due, pro-

vided there be proper time for the service and return ot the

writ. (1)

As to the first averment, the court has nothing further to

say, that what was said in the case of Thomjpson v. Arrn-

strong, ante., page 48.

They have neither seen or heard any thing that has in-

duced them to disturb that opinion. The two cases are

entirely opposite. The first averment then, must be deemed
to contain a good cause of action, and the demurrer being a

general one, ought to have been overruled. There is no prin-

ciple in pleading better settled than when a declaration con-

tains several counts, one of which is good and the others bad,

that a general demurrer to the whole declaration can not be
sustained. So too, where a count contains two distinct aver-

ments, one of which gives a cause of action and the other

does not, the bad averment must be regarded as immaterial,

and does not vitiate the whole count or declaration, and a

general demurrer thereto ought not to be sustained. (2)

We have shown that the second averment in the declara-

tion does not constitute a suflicient ground of action, and
therefore is not, according to the technical doctrine of the law,

double. It must be esteemed as surplusage, and wholly imma-
terial, and the defendant below should have disregarded it

and taken issue upon the first averment, which is the substan-

tive cause of action, as determined in the case before cited,

{a) the rule being that utile per inutile non vitiatur. The
judgment below must be reversed and the cause remanded,

(1) See note to the case of Masony. Wash, ante, p. 39.

(2) Affirmed in Stney v. Baker, 1 S am., 421. Cowles v. Litchfield, 2 Scam.,
356. Fitch V. Ha ght, 4 Scam., 52. Prather v. Viiuyard i Gilm., 40. Young
V. Campbell et al., 5 Gilm., 82. Israel v. Reynolds, 11 111., 218. Oovernor of
Illinois V. Ridgway, 12 111., 15. Stoxit v. Whitney, id. 231. Walter v. Steph-
enson, 14 111., 77. Anderson v. Richards, 22 111., 217. Tomlin v. T. and P.
R. R. Co., 23 111,, 429.

(a) Where there is a demurrer to the whole declaration, but one count is

good, the plaintiff must have judgment. WhiPney v. Crosby, 3 Cai^iC's Rep-
89, id. 26.^
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witli liberty to the defendant to withdraw his demurrer and

take issue upon the first averment in the declaration, {h)

Judgment reversed.

Smith and Starr, for appellant.

LocTcwoodj for appellee.

The Administrators, "Widow, and heirs of T. Ernst, deceased,

Plaintiffs in Error, v. The President and Directors of the

State Bank of Illinois, Defendants in Error.

ERROR TO FAYETTE.

A debt due the State Bank secured by mortgage, is a debt due the state, which
tlie state can release.

Ferdinand Ernst, in his lifetime, on the 31st day of Au-
gust 1821, and Mary Ann his wife, made their mortgage to

the defendants, to secure the payment of eight hundred dol-

lars, twelve months after the date, according to the tenor of

a certain note made by Ernst on that day, for the use of the

people of the state of Illinois. This mortgage not being sat-

isfied, nor the money secured thereby paid, the defendants in

error sued out of the circuit court of Fayette county, a writ

of scire facias on the mortgage. At the return term of the

scir'e facias, the plaintiffs in error appeared and pleaded a

release of the mortgage debt, by an act of the general assem-

bly of the state, entitled " An act to authorize the adminis-

trators of F. Ernst to sell certain real estate."

To this plea there was a demurrer and sustained, and judg-

ment for the mortgage debt.

Starr, for the plaintiff in error contended, first, that it was
competent to the legislature to release and discharge the

mortgage debt ; and second, the bank was nothing more than

a trustee for the people, and the cestui que trust may release

a debt due to the trustee.

Blachwell, contra.

(b) Vide Thompson v. Armstrong, v. 48. Mason v. Wash. p. 39. Tarltun
V. Miller, p. 68.
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Oj}inion of the Court hy Justice John Rkyxoliw. Tliis was
a scirefacias upon a mortgage. Ernst, in liis lifetime, loaned

from the state bank of Illinois, eight hundred dollars, and to

secure the payment of that sum, executed the mortgage deed,

as alleged in the scire facias. The bank obtained judgment
in the circuit court of Fayette county against the plaintiffs in

error, to have the mortgaged premises sold, and to reverse

that judgment this writ of error is protecuted.

In the court below the plaintiffs in error pleaded a statute

passed Feb. 18, 1823,* by the general assembly of this state,

in bar of this demand. To this plea there was a demurrer,
which j)resents to the court the statute above referred to.

On a lull and correct examination of the above recited act,

it appears to the court to embrace this case. It was the inten-

tion of the legislature to release the estate of Ernst, from all

debts due the state. The above debt is due the state. The
judgment of the court below must be reversed at the costs of

the defendants in error. (<z)

JudgTncnt revened.

* Laws of 1823, page 177.

(a) The part of the act of 1823 referred to, is as follows: "And the estate
of the said F. Ernst, deceased, is hereby released from the payment of any
debt due by said estate to this state." Laws of 1823, page 178.

The act establishing the state bank, at page 85, (laws of 1821) requires that
the noes and mortgages shall be made "payable to the president and direct-
ors " of the bank, " for the use of the state."
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RrciiARD W. Chandler, Plaintiff in Error, v. John H. Gay,
Defendant in Error.

ERKOR TO ST. CLAIR.

The circuit court can not arrest or interfere with the proceedings on an
award where the submission has been by bond or rule of court, except for

the causes expressly stated in the, statute, to wit : that the award was
oljtained by " traud, corruption, or undue means."

It is error tor tlie circuit court to euter up a judgment on an award.
Th.' proper course is, under the staui e of 1819, for a rule of court to be en-
tered up on filing the submission and award, requiring pirties to abide by
the award. A disobeuience to this ruie would lie a coni.empt. (See act of
1827, Rev. Laws, p. 6i.)

Opinion of the Court by Justice Smith. This was a pro-

ceeding under the statute of this state, authorizing and regulat-

ing arbitrations, approved 25tli February, 1819. The plaintiff

in error applied, in the court below, by his counsel, to set

aside the award made in this case, on the ground of uncer-

tainty, want of mutuality, as not embracing the matter sub-

mitted, and as not final.

He gave the defendant here, notice in the court below, of

his intention to make such application. It appears that the

circuit court entertained this motion, though alter hearing it

overruled the same, and directed the bond and award to be
tiled ; confirmed the award, and made it a judgment of the

court, and that Gay should recover the sum of thirty-eight

dollars and seventy-five cents.

The statute under which these proceedings were, as it is



JUNE TERM, 1825. 89

Chandler v. Gay.

contended, correctly taken, provides " tliat the submission of
the parties may be made a rule of court, and after making an
award, a true copy thereof shall be delivered to eacli of the
parties, and if either of the parties refuse or neglect to obey
the award or umpirage, the other party may return the same
with the submission or arbitration bond, and the same award
or umpirage so returned shall be entered on record and filed

by the clerk, and a rule of court thereupon made, and after

such rule is made, the party disobeying the same shall be
liable to be punished for a contempt of court on motion, and
that process shall issue accordingly, which process shall not
be stayed or impeded by order of any court of law or equity,
until the parties shall in all things obey the award or umpir-
age, or unless it shall be made to appear on oath, that the
umpire or arbitrators misbehaved, and that such award or
umpirage was obtained by fraud, corruption or other undue
means: provided, that before such rule shall be granted, the
party moving therefor shall produce to the court satisfactory

evidence of the due execution of the arbitration or submission
bond, and that the party refusing or neglecting to obey the
award or umpirage, hath been furnished with a true copy
thereof."

It is alleged for cause of error, that the court below erred
in not setting aside the award for the reasons set forth in the
notice of the plaintiff of his motion, and in rendering judg-
ment for the plaintiff in error on the award, before deciding
on the said motion of the plaintiff in error.

The force of the reasoning of the counsel, is not perceived,

as to the error of the court below, in deciding on the appli-

cation to file the arbitration bond—and award, before pro-
nouncing an opinion on the motion of the counsel in the
court below to set aside the award; nor can it be perceived
why the judgment can be erroneous, if warranted by the
statute, because of the order of precedence given to it over
a motion clearly coram nan judice. It is very apparent that

the application by notice and motion, before the filing of the
submission or arbitration bond and award, was wholly irregu-

lar, there being no record or evidence in the court below of
any proceedings upon which to base such notice and motion.
The statue in question has very clearly provided the mode

and order of proceeding, and had the present plaintiff" desired

to have resisted the filing of the bond and award, he could

have done so at the time of the application to file it, and
have shown to the circuit court the causes on which he predi-

cated such resistance.

If the reasons assigned came witbin the causes of objection

12
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recited in the statute, it would have been the duty of the
court to have suspended the entry of the rule on the submis-
sion and award, and if satisfied by evidence, that the award
had been produced by fraud, corruption or other undue
means, to have arrested the proceedings or quashed the
award.

The language used in the act forbids the idea that the cir-

cuit court could arrest the proceedings, or interfere there-

with, except for the causes expressly therein stated, and the

same prohibitions extend equally to this court unless for

manifest error appearing in the record.

Thus far then, it is not perceived but what the proceedings
on the part of the defendant in error were correct, but it is

an important inquiry in this case to ascertain the nature and
extent of the order taken and entered upon filing the sub-

mission or arbitration bond and award.

The circuit court, it appears, confirmed the award, declared

it to be a judgment, overruled the motion to set aside the

award, and adjudged that Gay should recover against Chand-
ler thirty-eight dollars and seventy-five cents, as awarded.

Is this entry of the judgment in conformity with the pro-

visions of the statute ? If not, was the court authorized to

enter such judgment ? Will it be contended that the judg-

ment is the one contemplated by the statute? The statute,

it will be seen, directs a rule of the court to be entered on
filing the submission and award, leaving it uncertain, it is

true, as to the precise form of that rule, or its extent.

For in the sentence immediately following, it declares that

the party disobeying such rule, after it is made, shall be lia-

ble to be punished for a contempt. The only rational con-

struction then, of the terms of the statute, must be, that the

rule to have been made, should have been one directing a

compliance with the award, leaving the party to his remedy

in case of refusal, by attachment for contempt.

The court are therefore of opinion that the decision of

the court below confirming the award be affirmed, and that

so much thereof as declares it to be a judgm.ent of the court

directing the recovery of the sum of thirty-eight dollars and

seventy-live cents, being erroneous and not warranted by the

statute, be reversed. The cause is remanded to^ the circuit

court with leave to the defendent in error to perfect his pro-

ceedino-s agreeable to the provisions of the statute, and that

each party pay one-half of the cost of the proceedings in

this court, {a) (1)

(a) Dune in v. Fl tcher, p st. Crmnwell v. March.

(1) By U.e statute now in force in this state i is enacted (after providing the
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Taylor and Parker u Kennedy, Treasurer, &c.

Abraham Taylor and Benjamin Parker, Plaintiffs in Error,

V. Thomas Kennedy, Treasurer, &o.. Defendant in Error.

ERROR TO CRAWFORD.

A variance between the instrument declared on, and tlie one set out on oyer,
is fatal on demurrer.

Opinion of the Court hy Justice Smith. This was an action

on a security bond, given for the faithful performance of the

duties of Taylor, one of the defendants, as a constable for the

county of Crawford.
It is unnecessary to notice more than one of the several

causes assigned for error. The declaration, in setting forth

the bond, does not allege that the bond was executed on any
particular day or month, but generally in the year 1819.

Oyer of the bond being prayed and given, shows the bond to

have been executed on the day of 1825.

The defendant in the court below, after reciting the bond
given on oyer, demurred to the declaration as insufficient.

The question of variance is then the simple and only question
to be decided. Was this omission of the recital of time in

the declaration fatal? On this point the court can not enter-

tain a doubt.

The court need not enter into the reasoning which governs

manner in which arbitrations may be entered into,) tliat the parties "may in
such submission, asree that a judgment of any court of record competent to
have jurisdiction of the subject matter, to be a i ame in such instrument,
shall be rendered upon the award made pursuant to such submission." Pur-
ple's statutes, p. 88, Sec. 1. Scutes, Comp., p. 209.

By virtue of this statute if the submission and award are in pxirsuance of
it, and the submission so provides, a judgment may be entered on the award.
Low v. Nolle, 15 111., 368 ; Thorpe v. Starr, 17 111., 199.

A judgment on an award can only be entere by a justice of the peace
when it is on a suit pending be'ore him, and is by the par ies referred to
abitrators. Weinz v. Dojiler, 17 111., Ill ; Shirk v. Trainer, lO 111., 301.

A parol submission and award are binding in all cases except where a
writing is require; I to pass the title to tlie thing in controversy. Smith v.

Douglass, 16 111., 34.

If there is neither fraud or misconduct on the part of the, arbitrators, tbe
award is final. Merritt v. Merritt, 11 111., 565; J?oot v. Renwick, 15 111., 4<)1;

Bossv. TTatt, 161.1., 99.

Unless the submission requires it, it is not necessary that an award should
be published, or that notice of it should be g ven to the parties. Xor need it

be m writing. Denman v. Bayless. 22 111., 300.

An award must be so certain that it can be easily comprehended, and be
carried into execution without the aid of extra, eous circumstances. Howar I

V. Bahcock, 21 111., 2:9.

A court of equity may rectify a mistake of arbitrator , in omiting the name
of the iiers'n from an award to whom certain land was to b.- conveyed, if t 'e

proof is clear and explicit as to what was intended by the arbitrators. Wil-
liams V. Wdrrcn, 21 111., 541.
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decisions on the subject of variance between the instrument
set out in the declaration and the one offered on oyer, nor is

it necessary to elucidate by comparison, that this was one
essential in its character, and might be important in its bear-

ing on the ultimate liability of the parties and in the decision

of the cause.

The court are therefore of the opinion that the court below
erred in overruling the demurrer, and that the judgment
below ought to be reversed and that the plaintiffs recover their

costs, (a) (1)

Judgment reversed.

John Johnson, Appellant, v. Richard Ackless, Appellee.

APPEAL FKOM ST. CLAIR.

The statute regulating appeals from a justice of the peace, in p'oviding
that no continuance shall be allowed to either party after the second term,
was not intended to prohibit the court from taking such cases under advise-
ment after the trial.

In appeal cases, where the judge acts both as court and jury, a bill of
exceptions taken after the judgment of the court is rendered, is regular
and m time.

This was originally a suit brought before a justice of the

peace by Ackless against Johnson, and taken by Johnson by
appeal to the circuit court of St. Clair county. From the bill

of exceptions taken in the cause, it appears that the suit was
brought before the justice to recover the sum which Johnson
received of one Divers, for a certain tract of land, over and
above the sum of four hundred dollars, and it was proved by
the testimony of John Divers, that about three years ago
Johnson had sued Ackless before Divers for a part of the pur-

chase money which Ackless owed Johnson for a certain tract

(a) Onnally v. Cottle; Rust v. Frothingham and Fort; Prince v. Lamb.
(1) Astocravingoi/er,seejSimsv. iJwgsbi/, post; Bogardusy. Triai, 1 Scam.)

fi8: Collins v. Ayers, 13 l\U 36-2; Harlow \.Boswell,lo 111., 57; and notet>
Mason v. Buckmaster, ante, p. 27.

A note was described in the declaration as being payable "on or before,"

&c., the note offered in evidence was payable on the day named, and not on
or before. Held that this did not constitute a variance between the decla-
ration and the proot. Morton v. Tenny, 16 III., 494.

Where a note off red in evidence differed in amount a half cent from the
one declared on. it was held to he a variance, and that it could not be received
in evidence. Spanglcr v. Pugh, 21 111., 85.

When an instrument is not truly described in its material parts, it can not
be read in evidence under a special count. Higglns v. Lee, 16 HI., 495,

See also, Baxter v. Knox. 19 111., 267 ; Crittenden et al. v. French, 21 111.,

598; Van Court v. Bushnell et al., id., 624; Freeman's Digest, p. 1317.
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of land, for which land Ackless had before af^reed to pay
Johnson $800, and had paid $400, and that $400 remained
unpaid. That at the trial before Divers, Ackless stated that

he was unable to pay for the land, and would i^ive up to John-
son what he had paid if Johnson would take the land and
release him from paying the residue ; that after some conver-

sation Johnson agreed to Ackless' proposition, and delivered

up to Ackless the notes which Johnson held on him for the

$400, the residue of the purchase money for the land, and
Ackless delivered up to Johnson the bond he held on him for

the title to it, and the contract of purchase was fully rescind-

ed. Afterwards, and before the company separated, Johnson
offered to sell the land, and called on the company to take

notice that it was his intention to give Ackless all he could get

for the land over and above the sum of $400, and that Divers
afterwards purchased the land of Johnson for $453, one hun-
dred and fifty of which was paid in cash, and the balance in

horses. On this evidence, Johnson insisted that the testimony
showed a naked contract, without any consideration to support
it, but the court was of a different opinion and rendered j udg-
ment for Ackless. The attorney for Ackless protested against

any bill of exceptions being presented at that term (August
term, 1824,) for the reason that the evidence upon which the
judgment was rendered was heard at August term, 1823; but
this objection the court overruled.

Oj)inion of the Court by Jiistice Lockwood. This is an
appeal from the circuit court of St. Clair county. The cause
originated before a justice of the peace, and was brought into

the circuit court by appeal, the appeal was tried at the second
term after taking of the appeal, but was not decided until the
fourth term. The record states that the continuance after the
trial was at the instance of the court, and because the court
was not sufficiently advised what judgment to give. It is

objected on the part of the appellee that the court had no
power to continue this cause after the trial. This objection
can not be entitled to any weight. The statute could only
have intended to restrict continuance at the instance of one
party when opposed by the other. And such has been the
practice of the circuit courts ever since the state courts have
been established. The plaintiff" in the appeal had regularly
brought and prosecuted his appeal, and it would consist

neither with law nor common sense, that the delay of the
court should defeat his appeal. Should, however, the objec-

tion prevail, the consequence would be that the judgment of
the circuit couit must be reversed. But for the reasons above
given, the court do not consider it to be erroneous for the court
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to take cases under advisement after two terms have elapsed

since the taking an appeal from the decision of a justice of

the peace. The appellee ako objects that the bill of excep-

tions was irregularly taken. The bill of exceptions was taken

at the term judgment was pronouuced. The appellant had
no opportunity of taking it sooner, for until the decision he
could not know that he should have any ground of exception.

The court in the decision of appeals perform the duty both of

court and jury, and until the case is decided it can not be
known whether it will be necessary to except. The trial of

appeals in the circuit court is an anomaly in the law, and the

rules of taking bills of exceptions in ordinary trials by jury,

can not apply. It therefore appears to the court that the bill

of exceptions was properly taken. The only question on the

merits of this case is, whether there was any consideration for

the promise of the appellant. On this point the court can not

for a moment entertain a doubt. The promise given in evi-

dence was entirely gratuitous, it was a nude pact. The judg-

ment therefore must be reversed. (1)

Judgment reversed.

Blackwell^ for appellant.

CowleSy for appellee.

MoEE and Bates, Appellants, v. Baglet, Bokek and Robbins,
Appellees.

APPEAL FROM GKEENE.

If a party neglects to make his defense at law, a court of chancery will not
relieve him.

Opinion of the Court hy Justice Lockwood. It appears

from the bill exhibited in this cause, that an action was com-
menced before a justice of the peace on a promissory note,

and that on the trial of the cause, the defendants oHered to

prove by their own oaths the fact, and called on plaintiffs

(1) The cases of Swifford v. Dovenor, 1 Scam., 165, and White v. Wiseman,
id., 169, nre cited in Freeman's Dij;;est, p. 1178, Sec 13, as contlictins with this

case- but in the first of those casts the court refer to this case, and expressly

say tlie question here decided is not the on presented tlu re. But it is now
settled by the act of 1837 in accordance with this decision. Purple's Statutes,

p. 82'±. Sec. 'i2 ; Scates' Comp., p. 263. County of Crawford v. Spenney, 21 ill.,

290; S.evenson v. Sherwoo /,22 111, 238.
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below to disprove, that the consideration of the note was for

the sale of an improvement on public lands. The bill also

states that the justice overruled this <iefense, and gave judg-

ment for the plaintiffs. Without intending to decide whether

this defense ought to have availed the defendants if thej had
proved it, it is sufficient for this court to say, that the com-
plainants have mistaken their remedy. The defense set up

y the complainants before the justice was purely a legal one.

Their only remedy, in case the justice decided erroneously,

was to appeal to the circuit court. The complainants hav-

ino; neoflected to avail themselves of this remedv. can not

i;

now ask the interposition of a court of equity. The allega-

tion in the bill, that complainants could only prove the facts

in wdiat the consideration of the note consisted, either by their

own oath, or the oath of the plaintiff, can be no reason for

not prosecuting. an appeal from the justice's decision. Had
an appeal been taken, the complainants could, by tiling a bill

of discovery, have obtained the necessary proof. In the case

of Duncan d; Lyon, 3 Johnson's Chan, cases, 351, chancellor

Kent says, that " it is a settled principle that a party will not

be aided after a trial at law, unless he can impeach the justice

of the verdict or report (of referees) by facts, or on grounds
of which he could not have availed himself, or was prevented

from doing it by fraud or accident, or the act of the opposite

party, unmixed with negligence or fault on his part." The
decree below must therefore be reversed, (a) (1)

Decree reversed.

McRoberts, for defendants in error.

(a) The court of chancery will not relieve a par'y on the ground of his
having proceeded to trial at law without suffi<•i^^nt evidence, wien it was in
his power to have obtained that evidence by a bi.l of discovery. 4 Johns. Eep.,
510.

(1) It was said by the court in Propst v. Meadows, 13 111., 169. that "It is

within the ordinary jurisdiction of ihis court to g ant relief agaii'st judg-
ments at law, either by grantijig new i rials, or by perpetual injunction, if it

shall appear that the judgm lit complained of' was obtained oy fraud, or
resulted from inevitable accidei.t, and hat the courts f law c^n' w t grant
adequate redef. " See Be nigewn v. Turcotte, p st; Hubbard \. Hohson,
id. ; Be imes et al. v. Dcnhdm et al.. 2 Scam., 58; Wicridi v. DeZoya. tt al.,

2 scam., 388; Scott y. Wh itlou, 20 ill, SIO.

A party who seeks to set aside a judgment by a proceeding in chancery, so
as 10 ob ain a new trial, must show hiiiiself clear of all I ichcs. and alsotliat
eveiy effort on hU part was made to prevent the judgment against him.
Bal ance y. Loomis etal., 22 lU., 82.

The rule that equi y will not relieve against the neglect of a party in a suit
at law, who has not made a proper defense, or to move for a new trial, will d*'-

pei d u])on the fact that he knowingly had a day iu court. Owens v. Ranstead,
22 Id., l(iL
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Jonathan Beowdee, Appellant, v. Jeeemiah Johnson, Ap-
pellee,

APPEAL FROM WASHINGTON.

This court can not and will not look at things the clerk may, without authority
and irregularly, incorporate into the record.

Opinion of the Court hy Justine Smith. This was an action

of covenant for rent, and a verdict was rendered against the

appellant in the court below, who applied to the court for a

new trial, on the grounds that the verdict was against law
and evidence, that the damages were excessive, and that the

jury acted under mistaken impressions as to the right of the

parties. This application was refused. The imperfect state

of the pleadings and the record, render it extremely difficult

to say what ought to be done in reviewing the cause. It

seems, by looking into the pleas and replications, that a per-

fectly immaterial issue has been made between the parties,

and is in some measure the cause of the novel manner in

which the record recites the proceedings had in the cause.

"Whether the court ought to look into a question which would
naturally present itself in this state of the pleadings when it

is not assigned for error, and was not noticed in the argument,
is a matter on which they will not now decide, nor what etiect

it might have had in determining this cause. The only ques-

tion which the counsel on both sides have presented for the

consideration of the court is, whetlier the court below acted

correctly in refusing the application for a new trial. Fi'om

the state of the record, as the evidence on the trial has not

been embodied in a bill of exceptions, and the affidavit of one
or more of the jurors could only have been regularly brought
before this court by being also incorporated in the exception

of the counsel to the decision of the court in refusing a new
trial; on that ground, the court can not perceive the most
distant means of ascertaining whether the court could have
erred, in its refusal to grant the new trial. It becomes there-

fore impossible, from the manner in which the question is

presented, to inquire into the causes of error. It is true, the

clerk has, without authority, and very irregularly, incorpo-

rated the affidavit in the record, but still the court ought not,

and can not notice it, though if they were disposed to over-

look the irregularity in the present case, they could not say

that the court below oui>ht to have received the affidavit of
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the jurors, to impeach or set aside their verdict, (a) There
tlien being no point regularly before the court, and being in

this instance not disposed to examine into causes of error not

assigned nor noticed in the argument, (though if injustice

were likely to happen, they do not say that tliey would not

feel it their duty to examine and decide points of importance
which may have escaped the examination of counsel,) they

must affirm the judgment of the court below with costs. (1)

Judgment affirmed.

Starr, for plaintiff in error.

McRohei'ts, for defendant in error.

(rt) See Sawyer v. Stephenson, ante, page 24. Forester, &c. v. Guard,
Siddell & Co., page 74.

(1) III relation to an affidavit, copied into the record but not preserved by a
bill of exceptions, tlii> court used the following language: " We have often
and uniformly held, that to entitle paper- and proceedings of this character
to notice in this court they must either be copied into, or so specifically

reffTred to by the bill of exceptions, as to leave no doubt of their identity,

and th it the partv intends to rely on them in support of his c ise." Hatch V.

Potter, 2 Gilm., 723. And to the same effect are Ru t v. FrUhingh vi. e' a'.,

post. Sims V. Hugsby, id. McLaughluiY. Walsh 3 iicam.,lS'x Cummings
V. McKlnney, 4 8cam., 59. Saunders v. McColllns, id., 419. Corey y.

Russ II, 3 Gilm. 366. Edwards v. Patterson, 5 Gilm., 126. Petty v. Scott,
id., 20 t. Holmes v. The People, id., 480. Mann v. Russell, 11 111., 5.Sfi.

Magher v. Howe, 12 111 , 379. McBavr y. Enloe, 13 111., 78. Moss v. Fdnt et

at., id., 572. McDonald v. Avnoixt, 14 111., 58.

13
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Joseph Cornelius, Appellant, v. Eobert Wash, Appellee.

APPEAL FROM ST. CLAIE.

Where the relation of client arid counsel is created, the counsel must
contribute his owu legal kiiow'edffe and assistance in the suit, and aid in

conducting it to a final determination.

The confidence reposed in cmnsel is of a personal nature, and can not be
delegated to another without the consent of the client. The client is

entitiCd to receive the identical legal services he contracted for.

Wash sned Cornelins before a justice of the peace in St.

Clair connty, for his services as attorney and counsellor, and
recovered a judgment against him, from which judgment
Cornelius appealed to the circuit court of said county. Trial

and verdict in the circuit court for Wash for $59 in damages.

A motion was made by defendant for a new trial, which was
overruled, and thereupon a bill of exceptions was taken,

from which it appears, that on the trial of the cause in the

circuit court, the plaintiff, Wash, read in evidence to the jury,

the following obligation, viz.

:

Belleville, Nov. 9, 1819.

Whereas, I have employed E. Wash in the suit instituted

by George, a black man, against Eobert Whiteside and F.

liradshaw, for the recovery of his freedom, 1 hereby promise

and oblige myself to pay to said E. Wash or order, the fur-

ther sum of fifty dollars, as witness my hand and seal.

Joseph Cornelius, [seal.]

* Wilson, C. J., was absent the whole of this term.
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as the foundation of his action, and proved by H. Starr, that

the suit in the obh'gation mentioned, liad been removed to

the Randolph circuit court, and was there tried in the fall of

1820, and decided in faver of Georf»;e, the black man in the

obligation mentioned, and his right to his freedom thereby

established; but the plaintiff did not prove that he rendered

any service in said suit as counsellor or attorney for said

George. This was the evidence on the part cf the plaintiff.

The defendant, by his counsel, then moved the court to in-

struct the jury as in case of a nonsuit, because the plaintift's

evidence did not show that he had rendered any service in

said suit as attorney for George, and was not entitled, there-

fore, to recover on the obligation. The court refused to give

the instructions asked for, but instructed the jury that if they

believed that the obligation imposed on Wash the duty of

rendering services in the action as attorney, they should find

for the defendant; but if they believed that by the contract

specified in the obligation that Wash was to have the fifty

dollars on George's recovering his freedom, whether Wash
rendered services in the cause or not, then they must find for

the plaintift"; and the court left the construction of the con-

tract thus far, to the jury. Mr. Starr was then cross-exam-

ined by the defendant, and stated that the suit in question

was tried in the St. Clair court at the June term, 1820; that

he had no recollection that Mr. Wash was at court, or had
any thing to do with the management of the cause, but that

Mr. Peck appeared for George and managed the cause with
ability; that a verdict was rendered for George for more than
four hundred dollars, and that the verdict was set aside and
a new trial awarded, and that the cause was removed to Ran-
dolph county, and there tried as above stated ; that he ap-

peared for George as attorney there, that George employed
him, and that Mr. Wash was not there. It was further proved
that the suit in the obligation mentioned, was commenced in

the St. Clair court in July, 1818, by the late Mr. Mears, and
in all the steps taken in the cause. Wash's name no where
appeared as attorney. It was further proved by D. Black-
well and J. Turney. that on the trial in June, 1820, on call-

ing the cause, that Mr. Wash did not appear on being called,

and that Mr. Peck and Mr. Carr, both lawyers, voluntarily

told the court that they would attend to the cause for Mr.
Wash, and they did attend to it at that time. It was further
proved that Mr. Carr became the partner of Mr. Wasli in the
spring of 1820, but there was no proof that either Mr. Peck
or Mr. Carr, was employed by Mr. Wash to represent him in
the cause. The defendant proved by his own oath, that Carr
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exacted a fee from him for those services of twenty-five dol-

lars, which he had paid, and said nothing about his being

concerned with Wash as a partner. The plaintiff then gave

in evidence the following writing under seal, viz. :

Belleville, Nov. 9, 1819.

Three months after date I promise to pay R. Wash, or order,

sixty dollars for value received, as witness my hand and seal,

Joseph Coenelius, [seal.]

and proved that it had been given to him by defendant at the

same time, to secure a fee in the same suit for his services as

attorney, (fee, and that at the last term of the St. Clair court

an action was tried on the note between the present parties,

and that defendant relied on a failure of consideration on the

ground that Wash did not render any services, and the jury

found a verdict for him, Cornelius. Here the evidence

closed, and the court instructed the jury lurtlier, that al-

thouo-h the plaintiff did not in person attend to the suit for

George, yet if Peck and Carr did attend to it for him as well

as Wash could have done, Wash would have a right to re-

cover, and they ought to find for him. The defendant ex-

cepted to this 0])inion, and appealed to this court.

Opinion of the Court by Justice Lockwood. Two questions

are presented in this case: 1. What is the true construction

of the obligation made by the plaintift' in error to the defend-

ant in error? 2. Ought the instructions prayed for to have

been given to the jury? On the first point, the court are of

opinion that by the true construction of the contract of the

parties, the relation of client and counsel was created, and

tliat it became necessary for Mr. Wash either to have con-

tributed his legal knowledge and assistance in the suit of

Georo-e against Witeside and Bradshaw, or have been ready

and willing at the trial to have aided and conducted the suit

to its final termination. The confidence reposed in counsel

is of a personal nature, and can not be delegated without the

consent of the client. The evident object of the party in

makino- this contract being to obtain the legal services of Mr.

Wash in prosecuting the suit, the court ought to have in-

structed the jury tliat, unless they believed Cornelius had

dispensed with the personal services of Mr. Wash, they ought

to find for Cornelius.

In relation to the second charge given to the jury, to wit

;

" that although the plaintiff did not in person attend to the

suit for George, yet if Peck and Carr did attend to it for him,

as well as he. Wash, could have done. Wash would have a

rio-ht to recover." If the court is right in their construction
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of this contract, this instruction was clearly wrong. In the
employment of counsel to manage a cause, the client is gov-
erned by a variety of considerations which relate to the char-

acter, learning and skill of the lawyer, and whether the cli-

ent exercises a sound judgment in h s selection, is a' matter
ill which he alone is interested, but he is entitled to receive

the identical legal services he has contracted for. It may,
with propriety, be asked, by what rule could a jury decide
whether Feck and Carr did render the same services tliat

Wash might have done, had he been present? It is only suf-

fic'ent to state the question to show the utter impracticability

of its being determined by a jury. They can have no data

on which to predicate an opinion. The judgment must be
reversed with costs, with permission to the defendant in error

to have the cause remanded to the circuit court for further

proceedings, not inconsistent with this opinion. (1)

Judgment reversed,

Blackwell, for plaintiff.

Starr, for defendant.

(1) If attorneys who ai'e co-partners, accept a retainei-, the contract is joint,
and continues tn tlie termination of the suit, and neither can be released I rom
the obligations or responsibilities assumed, either by a dissolution of their
firm, or bv any other aci or agreement between themselves. Walker v.

Goodrich, 16 111., 341.

An attorney aL-reed with a father to institute proceedings for the division
and sale of land held by the lather and his daughter in common, and the
father agreed to pay for such services tive hundred dollars when tlie lar.d
should be sold and the pm-chase money become due, or the usual fee in east?
the attorney should fail to procure the division. The father died after an
order for the sale had been entered by the court, but before the sale had taken
place; and the guardian of the daughter had the suit dismissed. H'ld. that
the attornev was only entitled to the usual fee for his services. Bunn et
al. V. Prather, et al., 21 111., 217.

Contingent fees to attorneys are not against law or public policy. Newhirk
V. CoTie, 18 111., 449.
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James C. Weight, Plaintiif in Error, v. The People, De-
fendants in Error.

ERROR TO MADISOiSr.

It is not an indictable fraud to separate the condition from the penalty of the
bond—it is not such an act as common prudence can not guard against.

The act of 1819, respecting crimes and punishments, has fully provided for
cases of ihis description.

Opinion of the Court hy Justice Smith.* The early adju-

dication in England on indictments for frauds, appear, from
the reports of the cases, to have been unsettled and contra-

dictory. The leading case, which seems to have settled the

doctrine, and to have established a channel through which the

dithculties and perplexities arising from those decisions might
be avoided, is the case of The King v. Whtatley, decided in

February, 1761, and reported in 2d Burrow, 1125.

The distinction laid down in that case, between public and
private frauds, has, it is believed, been the great criterion

which courts of justice have adopted, by which to judge of

the criminality of the act, and whether the perpetrator was
liable to indictment and punishment, under the common law.

The very lucid opinion of Lord Mansfield in that case, and
unanimously concurred in by all the judges present, although

not obligatory on this court, will yet certainly be respected,

when the elevated characters and great legal attainments of

the persons who composed that tribunal are considered. The
opinion of Lord Ivenyon was, that that case established the

true boundary between frauds that were, and those that were
not, indictable at common law. That case required that the

fraud should be of such a nature as would aft'ect the public,

or that it should be a deception that common prudence and
care could not guard against, or that false tokens shouid have

been used, or a conspiracy entered into to cheat. The ofiense,

in the language of Lord Mansfield, to be indictable, must be

such an one as affects the public; as, if a man uses false

weights and measures, and sells by them, to all or to many of

his customers, or uses them in the general course of his deal-

ing. So if a man defrauds another under false tokens—for

these are deceptions that common prudence and care are not

sufilcient to s'w^u'd against. So if there be a conspiracy to

cheat—for ordinary care and caution is no guard against this.

* LocKWooD, justice, having prosecuted the defendant in the court below
while attorney general, gave no opinion.



DECEMBER TERM, 182.5. 103

Wrii^ht u Th(^ People.

The cases here put are certainly more than mere private injuries,

they are public otl'enses. This doctrine has been fully recog-

nized by the supreme court of New York, in the case of The
People V. Bahcock, 7th Johns., 201.

In the present case it is a mere private injury—tlie public
could in no way be affected by the act; nor is it a case of I'alse

tokens, which is necessary to be shown in a fraud on a ])rivate

individual. The act of separating the condition written under-
neath the obligation, which was to determine the time of pay-
ment and liability of the parties to it, can not be considered

as an act which common prudence might not have guarded
against. It might have been avoided in various ways. By
taking from Wright an instrument exjjressive of the condition

upon which the obligation was given, instead of having it un-
derwritten, or by having the condition inserted in the body of

the obligation, according to the most common and usual
method in practice.

The form of the obligation and defeasance, serves only to

show with reference to the present case, that the obligors

reposed great confidence in the person to whom they gave it.

I feel more confirmed in the general view taken of tlie case,

upon an examination of the sixth section of the acts of the

legislature of this state of the 23d March, 1819, respecting

crimes and punishments, which has fully provided for the de-

facing of instruments, obligations, &c., to which class of cases

the present one might safely be arranged. The judgment of
the circuit court must therefore be reversed, {a.)

Judgment reversed,

(a The sixth section of the act respecting crimes and punishments, ai)-
proved March 23d 1819, p. 21.5, provides, " That whoever shall for^e, deface,
corrupt or embezzle any charters, gifts, grants, bonds," &c., shall be deemed
guilty of forgery, and shall be fined, put in the pillory, and rendered iu-
&,moiis.
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The People ex relat v. Forquer. Secretary of State.

The People, on the relation of Wm. L. D. Ewing. v. George
Forquer, Secretary of State.

On a motion for a Mandamus.

The governor can not make an appointment in the recess of the general a?--

sembly, unless the vacancy occurred since the adjournment of that body, l

,

The secretary of state is not obliged to countersign and seal a commission
which the governor has no power by law to issue, and he may rightly refuse
to do it.

The court will not grant a mandamus to a person to do an act where it is

doubtful whether he has the rigiit by law .o do such act or not.

Where a person is in office by color of right and exercising the duties thereof,

a quo warranto is the proper remedy tor another person claiming the same
office, and not a mandamus. (2)

The governor has no right to fill an office though created by law, during the
recess of the general assembly, where there never has been an incumbent.
The word "vacancy" as used is contradistinguished from "filled" or
" occupied."

When the return upon a rule to show cause why a mandamus should not
issue, contradicts ti e facts set out in the affidavit upon which the rule is

granted, it seems tliat this court has no power to ascertain the real facts, as

the legislature have provided no mode by which they are to be tried and
determined.

Opinion of the Court hy Justice Lockwood. A rule was
granted by this court requiring the secretary of state to show
cause why a mandamus should not be awarded against him,
requiring him to countersign and seal a commission appoint-

ing Wm. L. D. Ewing, paymaster-general of this state. This

rule was granted on an affidavit made by Adolphus F. Hub-
bard, which affidavit states in substance that said Flubbard

(1) The subject of appointments to and removal from office by the governor,
is very fully liiscussed in the case of Field v. The People, 2 Scam, 79.

(2) This rule is very generally adhered to, if not universally. See People
v. Fletcher, 2 Scam., 4H7. W Imans v. Bank of Illinois, 1 Gilm., 671. Clark
•\. The People, 15 111., 217. A in v. Matteson, 17 111., 167.

Where the parties h i e commenced proceedings in another tiibunal, to

obtain an adjudication of the question, the Supreme Court will not (except
in extraordinai y cas^s interfere by mandamus. The People v. Wurfleld,
20 111., 159.

A writ of mandamus should show that the relator has no other remedy. It

is only granted in extraordinary cases, where, without it, there would be a
failure of justice. If the p irty has sought, or may seek, other means of red-
ress, this writ should b.-, denied. School Inspectors, &c. v. The People, 20
111., 525.

A mandamus is not the projier remedy to try the question of the location
of a public h.ghwav, as between the public and the landholders over whose
land it is to be laid out. The court has a discretion in granting or refusing
it. The People v. Curyea et al., 16 111., 547.

Where a circuit judge refuses to sign a bill of exceptions, the proper
rem dy is by mandamus. The People v. Pearson, 2 Scam., 189. Weather-
ford V. Wilson, id. 256.

A mandamus confers no new authority, but only issues to compel a party
to act where it was his duty to act without it. The People v. Gilmer, 5
Gilm., 249.

See also the following cases : The Peoj)le v. Pearson, 1 Scam., 460. Same
V. Rockwell, 2 Scam., 3. Same v. Cloud, id., 362. Same v. Pearson, 3 Scam..
271. Same v. Scates, id., 35i. Maxcy \. Clabaugh. 1 Gilm., 29. County of
Pike V. The State, 11 111., 203. Insane Hospital v. Biggins, 15 111., 185. The
People V. Kilduff, id. 501
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received a letter from Edward Coles, then beinff governor of

this state, that he intended to be al>sent from the state for a

]ieriod of time, and that in conseqnence of such absence, the

duties of governor would devolve on the said Hubbard, he

being the lieutenant governor of the state. The affidavit

further states, that Coles absented himself from the state,

and that he, the lieutenant governor, entered on the duties

of governor. The affidavit further says, tliat on the second

of November, 1825, he, the said Hubbard, did appoint the

said Ewing paymaster general, said office being then vjicant,

by tilling up and subscribing his name to a commission for

tiiat purpose. That on the said second November, said Hub-
bard still being the acting governor, did in the office of secre-

tary of state, present to the said Forquer, he being secretary of

state, said commission, and requested him to countersign and
affix the seal of state to the same, which the said secretary of

state failed and refused to do. The letter refen-ed to in the affi-

davit, and a commission a])pointing said Ewing paymaster-gen-

eral until the end of the next session of the general assembly,

were annexed to the affidavit. To the rule granted as above-

mentioned, the secretary showed for c use why a mandmnjis
ought not to be awarded against him, the loliowing reasons, to

wit: because Edward Coles was, on the day of presenting oi

said commission, and had been from the 31st of October, 1825,

and has ever since remained in the administration of the office

of governor of the state of Illinois. He states as a further rea-

son why the mandamus should not be awarded, " that it dues

not -appear from the records of his office, that said office of

paymaster had ever been tilled by any previous appointment."
The secretary then admits that the lieutenant governor entered

on the discharge of the duties of the office of governor, and
continued in the discharge thereof, until the 31st of October,

1825, on which day he alleges, "that said Edward Coles re-en-

tered upon the discharge of the duties of said office of gov-
ernor, and has remained therein ever since." Upon the affi-

davit and accompanying documents, and the reasons, in writ-

ing as above given by the secretary of state, it has been
contended by the counsel for the relator, that a mandanius
ought to be granted. The facts stated by the secretary of

state were not disputed but conceded to be true.

The questions supposed to grow out of this application

have been elaborately argued, and the discussion has occu-

pied several days, yet it is expected that this court will, in

less time than was employed in the argument of the case,

make up and deliver an opinion, which in its consequences
mav determine the question, whether Edward Coles or A. F.

14
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Hubbard is, according to the constitution, the governor of

this state. A question of such immense importance, whether

we regard the interest and dignity of the persons interested

in the result, or the right of the people to have the govern-

ment administered by the person to whom they have dele-

gated so important a trust, would seem to require that the

court ought to have more time for deliberation and examina-

tion, than the remainder of the present term. As, how-

ever, a decision has been anxiously' pressed upon the court,

they have determined to give to the subject all the investiga-

tion which the shortness of the time, and the almost total

absence of law books and other sources of information, will

permit. If the court, laboring under such great disadvan-

tages, togetlier with the unprecedented nature and novelty

of the case, should err in the conclusions to which they shall

arrive, they have no doubt that the error will meet, in the

bosoms of the intelligent and the honest, with a ready and

satisfactory apology. In the great case of Marbury and

Madison, secretary of state for the United States, in the su-

preme court of the United States, (a tribunal tilled with as

enlightened and as able jurists as ever graced the judgment-

seat in this or any other nation,) the questions whicii, in

some respects, are similar to those in this case, were pending

before that court for two years. Yet the opinion delivered

in that case, although conspicuous for its luminious displays

of deep research and constitutional learning, has not given

universal satisfaction. Can it then be reasonably expected,

that this court, without any pretension to the great and dis-

tinguished talents of the judges of that court, and destitute

of even the ordinary means of forming an opinion, will be

able to arrive at a determination that w^ill be universally sat-

isfactory ? But to come to the case before the court. It was
contended on the argument, that governor Coles, by absent-

ing himself from this state, had abdicated and forfeited the

oftice of governor, and could not, on his return into the

state, resume its functions. But before the court can enter

into this question, it will be necessary for them to inquire,

1. Whether the relator has a right to have the commission
countersigned and sealed ? And, 2. If he has such right, do

the laws of this state aflbrd him the remedy he asks ? It

appears from the answer tiled by the secretary of state, tliat

the ofhce of paymaster-general had never been filled. This

office was created by the fourth section of the act passed 8th

I'ebruary, 1821, amending the militia act. A question of

much importance here arises, whether the incumbent in the

ofiice of governor can make an appointment in the recess of
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tlie general assembly, when the vacancy did not occur f-ince

the adjournment of that body? The answer to tliis querstion

is only to be found in the true construction of the 8th flec-

tion of the 4tli article of our constitution, winch reads as fol-

lows: "When any officer, tlie right of whose a])pointmeiit is,

by this constitution, vested in the general assembly, or in

the governor and senate, shall, during the recess, die, or his

office by any means become vacant, the governor shall have

power to till such vacancy, by granting a commission which
shall expire at the end of the next session of the general

assembly." If any doubt existed as to the meaning of this

section, reference might be had to the practice of the gov-

ernment, had such practice been acquiesced in. Only one
case, however, is within the knowledge of the court, and in

that case, the governor determined that he had not the power
to make the appointment, although it was a case that loudly

called for its exercise, if the power existed. This solitary

precedent, however, can not be considered as settling the

question. The words, however, of this section, appear so

clear, and so devoid of ambiguity, that it seems a useless

waste of time to look further tlian to the clause itself, for its

true meaning. It only authorizes the governor to fill the

vacancy when it shall occur during the recess of the general

assembly, whether that vacancy be occasioned by death, or

any other means. The vancancy must happen during the

recess. Can it then for a moment be pretended, that the

contingency had happened, which authorized the appoint-

ment of the relator? It appears to me, that it would re-

quire a total perversion of the language used, to contend

that it had. But as this question is one of vital importance
to the correct and wholesome administration of this go\ern-

ment, I have examined the constitution of the United States,

and the construction that has prevailed on this subject. By
the 2d section of the second article, " The president shall

have power to fill up all vacancies that may happen during
the recess of the senate, by granting commissions, which
shall expire at the end of their next session." In an able

work recently published on constitutional law, I find the

construction that has been given to this clause of the consti-

tution of the United States, which so strikingly resembles

our own, that I trust I ^llail be excused for making a long

extract from the work. In pages 373—4:, of Sergeant's Con-
stitutional Law, the subject is noticed as follows :

"In the year 1814, president Madison granted commissions

to ministers to negotiate a treaty of Ghent, in the recess of

the senate. The principle acted on in this case, however^

was not acquiesced in, but protested against, by the sen ^^e at
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their succeeding session. And on a subsequent occasion,

April 20, 1822, during the pendency of the bill for an appro-

priation to defray the expenses of missions to the South
American States, it seemed distinctly understood to be the

sense of the senate, that it is only in offices that become
vacant during the recess, that the president is authorized to

exercise the right of appointing to office, and that in original

vacancies, where there has not been an incumbent of the

office, such a power, under the constitution, does not attach

to the executive. An amendment that had been proposed,

providing that the president should not appoint any minister

to the South American States, but with the advice and con-

sent of the senate, was therefore withdrawn as unnecessary.

And in a report of a committee of the senate, made on the

25th of April, 1822, it is declared, that the words ' all vacancies

that may happen during the recess of the senate,' mean va-

cancies occurring from death, resignation, promotion, or

removal. The word ' happen ' has reference to some casu-

alty not provided for by law. if the senate be in session

when offices are created by law, which were not before tilled,

and nominations be not then made to them by the president,

the president can not appoint after the adjournment of the

senate, because, in such case, the vacancy does not happen
during the recess. In many instances where officers are cre-

ated by law, special power is given to the president to till

them in the recess of the senate. And in no instance has

the president tilled such vacancies without special authority

by law."

Here, then, we find a practical exposition of the constitu-

tion of the United States, adhered to for a series of years,

and the concluding fact stated in the extract, speaks much
on this subject. Ihere can be but little doubt, that since the

organization of the general government, many cases must
liave arisen where the public interests would have been pro-

moted by the exercise of this power
;
yet the president has

carefully abstained from stretching his authority, even for

useful purposes, to cases not authorized by the constitution.

In the appointment of the relator, it can not even be pre-

tended, that any state necessity existed for filling the vacancy.

The office had been vacant since 1821, and yet, I am not

aware that any complaint had ever been made. 1 therefore

come to the conclusion, that the lieutenant-governor, admit-

ting him fully clothed with all the functions of governor, had

not the constitutional power to fill the vacancy in the office

of paymaster-general. This conclusion would seem to settle

the question whether the mandamus ought to be awarded or

not. But the counsel for the relator contended on the argu-
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ment, that whether the lieutenant-governor had tlie eonstitn-

tional right or not, to make the appointment, still tlie secre-

tary was compelled to countersign the commission and aflix

the seal. Can this proposition be sustained? By the 4tli

section of the act defining the duties of secretary of state, it

is enacted, "That all commissions required by law to be

issued by the governor, shall be countersigned by the secre-

tary of state." In this section, is to be tound the duties of

the secretary. Had the legislature intended to require the

secretary to countersign every commission that the governor

should present to him, whether authorized by law, or the

constitution, its phraseology would have been, that the sec-

retary should countersign ever}/ commission presented to him
by the governor. The secretary is, however, only required

to countersign those commissions " required to be issued by
law." Must he not, then, look into the law to see if the

commission is required by law ? Would he be required to

sign a commission for an office that does not exist ?

The secretary of state is a constitutional officer as well as

the governor, and his duties are pointed out by law. I think
lie may refuse to sanction an unconstitutional or illegal act.

Should I, however, be wrong in this opinion, still the court

might well doubt the propriety of granting a mandannis. It

the lieutenant governor had not the power to make the ap-

2)ointment, what benefit would the relator derive from possess-

ing the commission, although duly signed and sealed? Would
it confer the office on him ? I think not. But if any doubt
rests on this subject, the court ought not to grant the manda-
mus. I refer to the following authorities on the subject.

"The court will not grant a mandamus to a person to do anv
act whatever where it is douhtful lohether he has hy law a
right to do such act or rut, for such would be to render
the process of the court nugatory, as if the person had no
rights he might so return it." Esp. N. P., page 665. ''The
court will not grant a m.andamu8 to a person command-
ing him to do anything which he is not under a legal neces-
sity of doing; that is, if the law has left a discretion in him
the court will not control it." Ihid., <o^^.

But another and still more important question arises, from
the reasons shown by the secretary, why the mandamus should
not be granted. He informs the court that on the day of pre-
senting the commission, and before and ever since, "Edward
Coles is, and has been in the administration of the office of
governor of this state, and contends that he has no rio-ht to
recognize any other person as governor. On the other'hand,
the counsel for the relator contended that Edward Coles hav-
ing absented himself from the state had no right to resume
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the functions of the office, and that he was to be regarded as

an nsurper.

Here then is distinctly represented to the court the question
whether Edward Coles or A. F. Hubbard has the right to

administer the goverinnent.

It was conceded on the argument, and such no doubt would
be the efiect, if the mandamus should be granted, that Coles
would be completely stripped of the executive functions. For
if a tnandamus can be awarded in this case, it could to every
officer of the government who should refuse to recognize Hub-
bard as governor; and Coles, without being before the court,

or entitled to be heard on the subject, would be deposed from
the highest station in the government; a station, too, conferred

on him by the suffrages of the people. Does not the mere
statement of the consequences that will flow from such a
decision, imperiously call on the mind to reflect, to ponder
well the subject before so great and decisive a measure is

resorted to? Nay, does not the bare statement of the conse-

quences that will result to a person not before the court,

admonish them that they have no power to award the manda-
wusf It was urged by the counsel for the relator, that the
secretary had boldy marched up to the real question, to wit :

who is the governor by the constitution? audit was intimated
that it was also the duty of the court to decide this question.

It is a sufficent answer to this intimation that the secretary

can not, by his own act, bring into discussion the rights of

others, unless they necessarily arise in the case. His consent
can not give this court any right to decide questions not prop-

erly before them. "When such a question comes directly and
properly before them, it is to be presumed they will not
shrink from the performance of their duty, let the conse-

quences be what they may. But does the question, who is the

constitutional governor, necessarily arise? It is a principle of

common justice, common law and common sense, that no per-

son shall be condemned without being heard. That no per-

son can be deprived by courts of justice of even a dollar's

worth of property without first having been summoned to show
cause against it. It must be kept in mind that when this

court is called upon to decide who is governor, that the ques-

tion is no longer between the relator and the secretary of state,

but between Hubbard and Coles, neither of whom are strictly

parties to this controversy ; consequently, neither of them
ought to be affected by the decision of this case. In this point

of view, the remedy sought in this case is entirely miscon-

ceived. Hubbard should have filed an information in nature

of a quo warranto against Coles, then the question would
come up directly and not collaterally before the court, and the
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controversy might be tried by a jury, should there be an issue

of tact. Whether an information in nature of a quo vjarranto,

would lie, to try such a question, the court are not now called

npon to decide. One of the counsel for the relator, very em-
jjliatically called this a political question. If the counsel was
right, the legislature would seem to be the proper forum for

its discussion. But when the question arises in this court it

will be time enough to decide it. " Sufficient unto the day is

the evil thereof." I am however of opinion, if Hubbard has

any legal remed// to try his right to fill the executive chair,

that it is o?ihj by an information in the nature of a quo loar-

raii^o. On this subject the court are, fortunately, not entirely

without the aid of authority. In the case of The People v.

The May n'^ Aldermen^ etc., of the city of New York, 3 J ohns.

Gas., 79, the court says: "Where the office is already tilled

by a person who has been admitted and sworn, and is in by color

of right, a mandamus is never issued to admit another person,

because the corporation, being a third party, may admit or not

at pleasure, ajid the rigid of the i?arty in ojfice rrtayhe injured

without his having an opportunity to make a defense. The
proper remedy in the tirst instance is by an information in the

nature of a quo vjarranto, by which the rights of the parties

may be tried."

In the above case the relators swore that they had been duly

elected to the offices to which they asked to be admitted.

But it appeared from the case that other persons were execu-

ting the duties. This case, it is conceived, is directly applica-

ble, and points ont the remedy that ought to have been pur-

sued by Hubbard. Again, in the case of Rex v. Bankes, 3

Burr., 1412, which was an application for a mandamus, the

court of king's bench held " That the mayor de facto must be

made a party to the rule to show cause."' In 4 Bac. Ab.,

515, title mandamus (E) the law is thus laid down: "But
though the court of king's bench be entrusted with this juris-

diction of issuing out ma7idamuses, yet they are not obliged to

do so in all cases wherein it ?n ly seem proper, but herein may
exercise a discretionary power, as well in refusing as granting

such writ, as where the end of it is merely a private right,

where the granting it would be attended with manifent hard-

ships ayid difficvlties,''^ &.Q. Is it not apparent that manifest

hardship and difficulty would ensue, if this writ should be

granted? Would it not have the elfect to depose and eject

from the office of governor, a person who now tills it, ami to

which he had been duly elected by the people, and regularly

qualified and inducted into office? And without his having

Lad an opportunity to show cause Avhy so great a degradation
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should be meted out to him? and would not a great constitu-
tional question be decided, although brought before the court
collaterallj, and without all the light that might be shed on
the subject? and \w)uld not a great principle of natural justice

be violated? I am clearly of opinion that the mandamus
ought not to be awarded.

Separate ojjinion of Justice Smith. The affidavit of Adol-
phus F. Hubbard, on which this application is based, sets

forth, that Edward Coles, on the ISth day of July, 1825,
being then governor of the state of Illinois, absented himself
fi'om the said state, having first signified his intention so to

do, by a letter bearing date the 22d June, 1825, and which
letter is in the words following:

Sir:— Yoic will recollect that I made Icnown to you last

winter, and again 7'epeated the siibject^ when I saw you in
May, that I should have oaasion to go to the Eastward ahoid
the middle of July. The ohjcct of this letter is to notify you
that AFTER THE 18th OF JuLY, / shdl he ahsen*, and that the

duties of the executive will devolve, in imrsuance of the con-

sti'uHon, on you, as the lieutenant governor of the state, during
my absence, which 1 exj^ect loill not he hmger than about three

months. 1 am, very respectftdly,

Edward Coles.

A. F. Hubbard, Esq. lieutenant governor

of the state of Illinois, ShawneetownP

The affidavit further recites, that in consequence of the

absence from the state, of said Coles, and by virtue of the

IStli section of the third article of the constitution of the

s*"ate of Illinois, the duties of the office of governor of said

state, did devolve upon the deponent, he then being the lieu-

tenant governor of said state, and that therefore, he did

enter upon and assume the administration of the govern-

ment of said state, and did do and perform all tlie duties

and requisitions of the said office of governor; and that on
the 2d day of Kovember, next after the said ISth of July,

1825, the deponent, still being and continuing the acting

governor of said state, and in the performance and discharge

of the duties thereof. And further, that the office of pay-

master-general of the militia of said state being then vacant,

did appoint William L. D. Ewing to the said office of pay-

master-general; and did fill up and subscribe with his own
proper hand, a commission of that date, as an evidence of

sa d appointment to the said office, and to complete the said

appointment on the 2d November, 1825, the deponent still

being tlie acting governor of said state and in the discharge
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of the duties tliereof, did, in the office of secretary of said

state, present to George Fonjuer, Esq., then and there heing

such secretary, and tlie keeper of the seal of said state, the

said commission, and requested him to affix tlie seal thereto,

and countersign the same, as such secretary; and tliat the

said secretary did then, and still refuses to do said acts;

upon this deposition, with the letter and paper pur])orting to

lie the commission, and an affidavit of the service of a notice

of the intended application for a rule to show cause, being

file I, a rule was granted, requiring the said Forquer to show
cause why a mandamus should not issue against him, and
for caiTse he returns the following, as facts: 1. The commis-
sion was signed by A. F. Hubbard, as acting governor, on or

about the 5th of November, 1825, and on the same day pre-

sented to him, as secretary of state by said Hubbard, who
required him, as such secretary, to countersign and affix the

seal of said state, which he refused to do : 2. Because, on
the 5th of November, 1825, Edward Coles was then, and had
been, from the 31st of October, 1825, and has ever since re-

mained, in the administration of the office of governor of

said state of Illinois: 3. That it does not appear from the

record of the office of said secretary of state, that the said

office of paymaster general has ever been filled by any pre-

vious appointment thereto, since the creation of the office:

4. Because, although the said Coles did inform the said Hub-
bard, that after the 18th day of July, 1825, he would be ab-

sent from the state, and that the duties of the office of gov-
ernor would devolve upon him, said Hubbard, as the lieuten-

ant governor, until the return of him, the said Coles, to the

state, and that, although the said Hubbard did enter upon
the duties of said office, and remaining in the discharge
thereof, until the 31st day of October^ 1825, yet the said

Coles did, on the said 31st October, 1825, re-enter upon and
discharge the duties appertaining to the office of governor,
and has ever since remained therein."

In describing the state of the case, I have adhered almost
literally to the language used in the affidavit, and the answer
to the rule, to prevent the least possible misconception. On
the state of facts here presented, it is urged that it is the
duty of this court to award a mandamus, to compel the secre-

tary to afiix the seal of the state to the paper purporting to

be a commission. Before entering into an examination of
the question presented, it may not be improper to remark,
that it is closely connected with other questions of no ordi-

nary import, delicate in their nature, and involving in their

15
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examination, points of deep and serious consideration. Ques-

tions, which, if it becomes the duty of this court to decide,

might affect the official acts and conduct of the highest officer

known to the constitution of this state. Questions, which,

Irom their very nature, would require a decision on the rela-

tive right subsisting between the people and the executive.

Before this court, then, will assume a jurisdiction of such

great extent, and reaching to cases of such magnitude, it

will look seriously to the source from whence it derives its

power, and be satisfied beyond a doubt, that it not only pos-

sesses that power, but that it is required, in the present case,

for the purposes of justice, and a due administration of the

law, to exercise it.

The occasion must not be one of an equivocal character;

and the right of the party claiming the interference of this

court to restore him to, or yield to him such rights, through

the exercise of its powers, must be clear and certain, absolute

and positive, perfect and complete; and he must have no

other remedy by which he can obtain it. Such are the

uniform decisions which have invariably governed courts of

justice in granting writs of Tnandamiis.

The ability with which the case has been argued before the

court, the novelty of the questions presented, and the im-

portance attached to them, connected with many difficulties

in the points made, require an exposition of the principles

which govern my decision in this case.

The following questions are then to be considered:

1. "Whether the applicant has a legal right to the office of

paymaster-general, and if so, can he require the commission

to be countersigned and sealed by the secretary of state?

2. If he has a perfect legal right, and that right has been

violated, do our laws afford him a remedy by mandamus, and

is this court bound to award it? I shall consider the ques-

tions in the order they are stated.

1. Has the applicant a legal right to the office of paymaster

general, and if so, is the secretary bound to seal and counter-

sign the commission.

This question involves in its consideration, independent of

the latter member of it, two points of importance, " to wit: "

1. Was he appointed to the office by a power acting at the

time within the legitimate scope of its authority: 2. Has
such appointment been made by a power competent to exercise

the right of appointment at the time of making it?

The authority under which he claims his right is derived

from an act entitled "An act amending an act entitled an
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act organizing tlie militia of tliis state," approved February

8th, 1821. The fourth section of tliis act decUires " that there

sliall be an adjutant-general, a quarter-master general, and a

paymaster-general, to be appointed by the commander-in-

chief," It appears from the affidavit, as will be seen in the

case as stated, that Adolphus F. Hubbard, on the second day

of November, 1825, claiming to have been in the due and

legal exercise of the office of governor; did appoint the said

Ewing to the said office, and make out a commission, and

require the secretary to countersign and seal it, which he

refused to do. This leads to the inquiry propounded by the

first question, viz :
" Was he appointed to the office by a

power acting at the time within the legitimate scope of its

authority ?

"

The twenty-second section of the third article of the con-

stitution declares that " the governor shall nominate, and by
and with the advice and consent of the senate, appoint all

officers whose offices are established by this constitution, or

sliall be established by law, and whose apj)ointments are not

herein otherwise provided for." Has this appointment been

made agreeably to the provision of the constitution ? If it

has not, the office being one established by law, unless it can

be shown to have been made under some other provision of

the constitution justifying it, was altogether unauthorized,

and consequently the applicant would have no legal right to

the commission. It is however urged that the appointment
is fully justified under the eighth section of the third article

of the constitution, which is as follows :
" When any officer,

the right of whose appointment is by this constitution, vested

in the general assembly, or in the governor and senate shall,

during the recess, die, or his office by any means become
vacant, the governor shall have power to fill such vacancy by
granting a commission which shall expire at the end of the

next session of the general assembly." Under this section

it is contended the appointment was made, and was author-

ized.

To have authorized the appointment under this section of

the constitution, it seems to me to be very clear that one of

the contingencies named in the section must have happened
after the office had been filled. There must be a vacancy
created by the death of the incumbent, or his office must have
become vacant by other means.
The word " vacancy " is here used as contradistinguished

from "filled " or " occupied." It does not imply, as it is here

used, an original vacancy. But it must be considered that it

is alone, the office of some person who has already filled the
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office and shall die, or whose office shall by other means
become vacant which is to be filled dnring the recess. If we
ask the question, what office is here said shall be filled ? is it

not plain that the answer must be, it is the office of him who,
during the recess of the legislature shall die, or by any other
means become vacant, if the right to such appointment is by
the constitution vested in the general assembly, or in the

governor and senate. Can the right then to fill an office

where there never was an incumbent, attach ? Surely not.

There has, however, been decisions on a similar provision ot

the constitution of the United States, which is by no means
as plain and explicit as ours, and we are not left to ingenious

speculations, and to abstruse philological discriminations. We
have practical illustrations of the rule, and the evident justice

arid propriety of it is, I think, not now to be questioned.

The third member of the second section of the second

article of the constitution of the United States declares that
" the president shall have power to fill up all vacancies that

may happen during the recess of the senate, by granting com-
missions which shall expire at the end of their next session."

Under this article the president commissioned ministers to

negotiate the treaty of Ghent during the recess of the senate.

The senate, however, so far from acquiescing in the correct-

ness of the principle, protested against it at their succeeding

session. The sense of the senate was again expressed to the

same efi'ect on the 20th of April, 1822, when a bill was before

that body making an appropriation to defray the expense of

missions to the South American States; and it was then dis-

tinctly understood to be their opinion that it is only in offices

which become vacant during the recess, that the president is

authorized to exercise the right of appointing to office, and
that in original vacancies where there has not been an incum-
bent of tlie office, such power does not attach to the execu-

tive; and on that occasion an amendment which had been

proposed, providing that the president should not appoint any
minister to the South American states, but with the advice

and consent of the senate, was therefore withdrawn and unnec-

essary. Again, in a report of a committee of the senate of

the 25th of the same month, 1822, it was distinctly declared

that the words " all vacancies that may happen during the

recess of the senate," mean vacancies occasioned from deaths,

resignations, promotion or removal. It was asserted that if

the senate were in session when offices are created by law

which were not before filed, and nominations be not then

made to them by the president, the president could not appoint

after the adjournment of the senate, because such vacancy
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does not liappen diirina; the recess. Tlie report muy be found
in Niles' Register, 29th Angust, 1822.

Can there then be a doubt that tlie executive has neither

the power nor right to make a recess appointment where the

vacancy is an original one? Or rather, where there lias never

been an incumbent of the office; and would it not be an
assumption of power not delegated by the constitution nor
warranted by law?

If this be true, then, whatever may be the fact as it regards

the person making the appointment, the applicant in the

present case has not shown a clear legal right to the office.

But it is said that this court has no power to inquire wliether

the appointing officer had the right or not, nor whether he
kept within the pale of the constitution when he did the

act. That having determined it to be an appointment which
he might make, this court is precluded from looking to the

exercise of the power under which it is done, and must
consider it as legally and constitutionally done. Cases which
it is said are analogous, have been put and relied on with
apparent earnestness and confidence. I think that in those

cases a distinction, which is an apparent and important one,

was not noticed. The distinction is between the power given
to do an act within the judgment' and discretion ot the

person to whom the power is absolutely confined, and the
limitation of the power to do it in a particular manner, and
at a particular time. The question in the case before the

court is, not whether the officer has discreetly exercised his

appointing power, but whether he possessed such a power,
or rather, whether there was not a total absence of such a

power, it never having been conferred on him by the consti-

tution.

The question may be readily solved, if it be borne in mind
that unless there was a vacancy created by one of the contin-
gencies named in the eighth section of the third article of the
constitution, the executive of this state, be he whom he may,
had no power to make the appointment. That it was not such
a case, has been, I think, already satisfactorily sho"s\Ti. But can
it, with a shadow of reason, be said that this court shall not
be permitted to judge, whether the person making the ap-
pointment, had a constitutional or legal right so to'^o, when
it is called upon to cause by its mandate, an act to be done
which it is declared necessary to give effect and validitv to

the act of that very person; or is it to be the humble and
blind instrument by which error is to be sanctified, and meekly
lend its authority to prostrate that instrument which it is
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bound by the most solemn obligation which can bind man to

man and his Creator, to support and preserve.

As to the remaining branch of the question, if the appoint-

ment was void, because not constitutionally made, whatever

might have been the secretary's duties, he can not be called

on now to affix the seal of state to a void commission, which
disposes of that part of the question proposed. The second

point under the first division of the question, is now to be

considered.

Has such appointment been made by a power competent to

exercise the right of appointment, at the time of making it ?

In the examination which might be given to it, the construc-

tion of the eighteenth section of the third article of the con-

stitution of this state, is to be considered.

That declares, that " in case of an impeachment of the gov-

ernor, his removal from office, death, refusal to qualify, resig-

nation or ah^-encefro'im the state, the lieutenant governor shall

exercise all the power and authority appertaining to the office

of governor, until the time pointed out by this constitution for

the election of governor shall arrive, unless the general assem-

bly shall provide by law for the election of a governor to fill

such vacancy."

On the argument, the question, so far as it regarded the

construction of this section of the constitution, was declared

to be a political one, and it was said that it was really a ques-

tion between the people, and one who having laid down his

office, could not, under the constitution, re-enter upon it. If

this be the true state of that part of the case, and it be in

fact, purely a political question between the people and their

executive, this court, I am constrained to say, can not inter-

fere and decide it. This court was not created for such a pur-

pose, nor can its jurisdiction ever be properly extended to it.

1 know of no principles nor precedent which cou:d justify

this court in settling such a controversy. Its jurisdiction is

confined to judicial questions arising under the laws and con-

stitution of. this state.

But whether this be a political question or not, it will not be
necessary now to decide. If the appointment was not made
conformably to the provisions of the constitution, (and I am
clearly of opinion that it was not,) or, it should appear that a

question of magnitude, and one directly affecting the rights

of third persons who are not made parties to the proceedings,

are in a collateral way to be decided, this court will not give

a decision, which in its results is to produce such consequences.

The question to be decided under this view of the second point

considered, if it were decided, is no less an one than this,
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whether the executive of this state, did, on or after the 18th

of July, 1825, absent himself from the state, and whether he

has by any act of his, declared that absence to be of such a

character, that the duties of the executive did const! tution-

^ally devolve upon the lieutenant governor, and whether, in

pursuance thereof, the lieutenant governor did enter upon such

duties, and having so entered, for what period of time, he shall,

under the constitution, remain in the exercise thereof.

If 1 felt it to be the duty of this court, in the present case,

to decide a question of so much moment, and it was placed

before the court in an attitude unsurrounded by the embar-
rassments, which at present seem to cover it, I sliould as a

member thereof, feel no great hesitation in arriving at what I

should deem a correct conclusion; and no consideration of

consequences which might result from such a decision, if it

were correct, would impede me for a moment from pronounc-
ing what I really believe to be the right and the law which
governed the case. The considerations as to its results, would
not weigh with me, and however unfortunate it might be, that

an occasion had arisen in which a question of so much mo-
ment had to be decided, affecting the right of individuals

claiming to exercise the highest office in the gift of a free

people, and whatever might be its results, as to the one or the

other, it could form no just reason for avoiding the responsi-

bility of a decision. But when it is perceived that great and
highly important interests of persons who are not parties to

the proceedings, would be aifected by the decision, and that

too where the decision of the real question before the court
does not render it necessary, I ought surely to pause before I

should give an opinion which might have the least tendency
to prejudge the rights of those individuals. If the real ques-
tion thus asked to be decided, in a collateral manner, did not
involve a question of the highest consideration, and which it

may be supposed, the people have by their constitution, pro-
vided another forum to settle, there might be some i-eason for

pressing on this court a decision on that point. But when it

is recollected that these means exist, and that all the parties

interested would have an ample opportunity to assert their

respective rights, it is thought that a question involving no
less a decision, than who is the governor of this state, is one
of that character, that th s court can not, (if it ever could,)

in the shape in which it is presented, determine.
Let us examine, however, what are the additional difficul-

ties in this case. The return states two important facts: 1.

That Edward Coles did return to this state, on the 31st dav
of October last, and did thereupon enter upon and discharge
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the duties of the office of governor of this state: 2. That
from that time to the present, he has continued in the dis-

charge of the duties thereof. The commission is dated on the

second of November, 1825, when the appointment is said to

have been made by the lieutenant governor, and lie also

swears that at this time he was the acting governor of the

state.

The return contradicts this fact and states that Coles was
then in the exercise of the duties of the office of governor.

1[ this return had been demurred to, or an issue been made
upon the affidavit and return, as made, how would the court

have proceeded ? There is no statute of this state regulating

the mode of proceedings upon a tnandamus—what course

could then have been pursued ?

Here is an evident embarrassment of much consideration,

and would seem to require legislative interposition, as to the

mode of proceeding, such as has been provided in other

states.

The statutes of Great Britain are thought not to be in force

here, respecting such proceedings. If the court had been
compelled to decide on all the facts set out in the affidavit,

and in the return, to w^hich ought they to give credit ? or

which should they reject ? But there are still other difficul-

ties. A decision might affect the acts of the lieutenant gov-

ernor, while exercising the duties of governor, if he has not

exercised the executive duties by virtue of the provisions of

the constitution; and are those acts to be affected, and their

validity determined in this collateral way ? This brings me
to the consideration of the second point. " If he has a per-

fect legal right, and that right has been violated, do our laws

afford him a remedy ?" If the right had been established as

a perfect legal right, and it has been violated, our laws must
afford a remedy. But in the case of a Tnandamus, there are

cases where this may have been shown, yet the court will not

grant the writ. It is certainly a sound legal principle, that

cases may arise where the court will not grant a Tnandanms,
when the granting thereof will, in a collateral manner, decide

questions of importance between persons who are not parties

to the proceedings, and have had no notice and opportunity

to interpose their defense; or where it will be attended with

manifest hardships and difficulties. And it has been further

decided in the court of king's bench, that courts are not

bound to grant writs of mandamus., in all cai^es where it may
seem proper; but may exercise a discretionary power as well

in granting, as refusing, as where the end of it is merely a

private right. See Bacon's abridgement, 515. Courts will
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not grant a ivandmnus to a person to do any act, Avlicro it is

douLtful wliether lie ought to do it. Tlie real question then,

is, on this part of the case, that although it were certain the

party applying had a legal right, and that it has been violated,

and that the law would attbrd him a remedy, and which
remedy is conceded to be a rnandainus, whether it is not such

a case as would be attended with manifest difficulties and great

hardships, but also .involving in a collateral manner the right

of these parties who have no o])portunity of defending their

interests. It certainly would; and I am moreover satisiied,

that there are insuperable difficulties which could not be rem-
edied, arising out of the facts set forth in the affidavit and
return, which would not be properly disposed of, as tliere is no
mode by which this court could ascertain the real facts in the

case, provided l»y the laws of this state ; and I very much
doubt whether the court would be authorized to prescribe one
itself, which mu-t comprise the impanneling of a jury.

Upon the whole case, and from the best consideration I

liave been enabled to bestow upon it, during the limited time
altbrded for making up an opinion, I have come to the follow-

ing conclusions :

That the applicant has not a perfect legal right to the com-
mission, on the ground that it was an original vacancy, and
could not be tilled in the recess, by the governor, by an ap-

pointment to expire at the end of the next session of the gen-

eral assembly, and that the secretary, on that ground alone,

was justified in withholding his signature and the seal of state.

That it is a case attended with grea" difficulties, both as to

the rights to be ascertained and decided, that it involves in a

collateral manner the right of both the real parties in the

controversy who are not before the court, and wdiose rights

to the executive power could alone be determined, if at all

in this court, by a writ of quo warranto^ and that on the state

of facts presented, no mode has been provided by which this

court could assume a data to arrive at a correct conclusion.

And as ^Y, therefore^ does not become necessary to give an

express opinion on the other points stated in the case, I do
not do it. I am therefore of the opinion—the rule must be
discharged, {a)

Rule discJuirged.

Iloplins, T. Reynolds^ Blackwell and Eddv, for relator.

Forquer,, for secretary of state.

{a^ The leadin<r o sc in thi- country in relation in mayidnmus. is the case
of Marhury v. Madison, wlien secretary of state under President Jefferson^
reported m 1 Craiich, i;]7. There t is decided that,

10
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Ilarsrave u The Bank of Illinois.

Willis Hargrave, Plaintiff in Error, v. The Bank of
Illinois, Defendant in Error.

ERROR TO GALLATIN".

Where a private corporation sues to recover real property, or up-^m a contract,

it must, under the general issue, produce the act of incorporation.

The act of indorsing a bill to a bank, does not admit that the bank is a
corporation.

Opinion of the Court hy Justice Smith. This case comes

before the conrt on a re-hearing. It is not intended to re-

view the opinion which has heretofore been given by this

conrt under its former organization, nor is it deemed neces-

sary to enter into an examination of all the points which were

there presented. Indeed, it will be sufficient to a correct

determination, to ascertain whether any one of the points

made on the argument by the counsel for the plaintiff in

error, contains within itself sufficient cause for reversing the

judgment of the court below. That which seems to be most

important, and to me conclnsive is, whether the plaintiffs on

the trial were bound to have produced legal evidence of the

act of their incorporation ? This point has been for a long

time well settled by a series of adjudications, both in Eng-

land and the United States, and so generally acquiesced in

that on the argument it was thought the counsel for tlie de-

fendant in error sought to avoid the force of those decision^,

by attempting a distinction more ingenious and specious than

Bolid. He assumed as a position, which is certainly very true,

that what is admitted, need not be proved. That by the act

of indorsing the bill given to the bank, the plaintiff in error

nas admitted the existence of the corporation, therefore it

was unnecessary to prove what was thus conceded.

This reasoning is calculated to mislead, rather than to en-

lighten the judgment.

It would not, however, certainly follow, to give the great-

est latitude to the position assumed, that the act of indorse-

ment admitted any thing more than that the person to whom
tiie bill was indorsed, assumed the corporate name. It could

not establish the fact of their legal corporate existence ; be-

To render a mandamus a proi^er remedy, the officer to whom it is directed

must be one to wliom, on le^al principles, such writ may be directed; and the

l.ersoii applying tor it must be without any other and specific remedy.

A iwnd imvs to the secretRry of state is a proper remedy to enforce the

deliverv of a commission or a copy of it from the record, to an otficcr who
has been regularly appointed, and whose cmmission ha^ been received

from the ja-esident by the secretary of slate for the use of such oflicer.
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cause, if such an act amounted to such an admission, a for-

tiori, it would, for all judicial purposes, in this case, make
them a corporation—although they should have no existence

in fact. However we might admire the ingenuity which pre-

sented the syllogism of the defendant's counsel, I can not

admit the correctness of the minor part of it. The premises
assumed are incorrect, and consequently, the conclusion is

unsound. The rule, as is well settled, is this, that where a
corporation sues either to recover real property, or on a con-

tract, it must at the trial, under the general issue, prove that

it is a corporation. 2 Ld, Raymond, 1535. 1 Kyd on Cor-

porations, 292, 293. Buller's Nisi Prius, 107. 8 Johns.,

378.

The instruction of the court below, prayed for by the de-

fendant's counsel on the trial, that this was necessary, was,

as the bank is a private corporation, incorrectly withheld, and
I am therefore of the opinion that the judgment ought to be
reversed, and that the cause be remanded to the circuit court
for further proceedings, (a) (1)

Judgment reversed.

Eddy, for plaintiff in error.

Starr, for defendant in error.

(a) Where a corporation sues either on a conti-act, or to recover real prop-
erty, they must, at the trial, under the general issue, show iliat they are a
corporation, or be nonsuited. « Johns., 3^8, Jackson v. Piurnbe.

Before any corporate act can be given in evidence, the charter of incorpora-
tion must be produced. United States v. Johns, 4 Dallas, 412.

Public corporations are such as exist for public politictd purposes only,
such as counties, cities, towns and village-. They are founded by the govern-
ment, for public purposes, and the wliole interest in them belongs to the
public. But if the foundation be private, the corporation is private^ however
extensive the uses may be to which it is devoted by the founder, or by the
nature of the institution.

A bank created by the government, for its own uses, and where the stock
is exclusively owned by the government, is a public corporation.

But a bank whose stock is owned by priva e person^, is a private corpora-
tion, though its objects and operations partake of a public nature. 2 Kent's
Com., 222.

(1) In suits brought by corporations, the defendants, by pleading the
general issue, admit the capacity of the plaintiff to sue. If he would deny
rh'^ existence of the corporation, he must put in a i^lea for that purpose.
Mclntire v. Preston, 5 Gilm., 48: Spangler v.Ind. & III. Central R. R. Co.,
21 111., 277. The authorities on this question seem considerably conflicting;
but the c >urt in the first case cited (and where most of the authorities are
collected,) said :

" Such has been held to be the law by the Supreme Court of
the United States, and the courts of several of the states, ami the decisions
of those states are the best supported by reason and author.ty.".
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Jones V. The Bank of Illinois.

Michael Jones, Plaintiff in Error, v. The Bank of Illinois,

Defendant in Error.

ERROR TO GALLATIN.

Private incorporations must pro e their corporate character, under the
general issue in an action of assumpsit.

Opinion of the Court hy Chief Justice Lockwood. A num-
ber of errors have been assigned in this cause; the court,

however, deem it unnecessary to decide but one of them,
The Bank of Illinois brought an action of assumpsit in the

court below, on a bill of exchange, against Jones, as an in-

dorser. Jones pleaded nan assumpsit. On the trial, no evi-

dence was given that the bank was a corporation. The de-

fendant below moved the court to instruct the jury, that the

plaintiifs could not recover unless the incorporation was
proved, which instruction the court refused to give. It was
conceded on the argument, that if the plaintiffs below have
been incorporated, that the act of incorporation is a private

act. The court are of opinion that the rule is well settled,

that private incorporations must prove their corporate char-

acter upon the plea of non assumpsit. See 8 Johnson's Kep.
378, and the cases there cited.

The refusal of the court below to give the instructions

asked for is error. Tlie judgment must be reversed and the

cause remanded to the circuit court of Gallatin county for

further proceedings. As the court deem another trial neces-

sary upon this point, they think it unnecessary to decide the

other questions arising in the case. They however suggest,

for the consideration of the counsel on both sides, whether a

protest is necessary in this case. And whether, in case the

striking out the name of one of the indorsers, would be a
bar to the action, if such fact should not be pleaded, Puis
darrein continuance.

Judgment reversed.

£ddy, for plaintiff in error.

^tarr., for defendant in error.

(a) Hargrave v. The Bank of Illinois, ante, page 122.
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John Giles, Appellant, v. John Shaw, Appellee.

APPEAL FROM MADISOIS".

A variance between tlie record declared on and the one produced in evidence
is fatal. (1)

An indorsemtrnt of the costs on the back of the record, though signed by the
clerk, is no part of the record.

The certificate of the judge, omitting to state that "the attestation is in due
form," is insufficient. (2)

Opinion of the Court hy Jufitice Lockwood. This is an ac-

tion of debt, brought on a judgment recovered in Missouri,

to which the defendant pleaded mil tiel rectrrd. On the trial,

the plaintiif introduced a record of the circuit court of St.

Louis county in the state of Missouri, with an attestation of

the clerk under the seal of the court. The defendant on the
trial, objected to the record on two grounds : 1. Because
there was a variance between the record and declaration, in

this, that it did not appear from the record what amount of
costs had been awarded plaintiff : 2. That the certificate of
the judge did not state that the attestation of the clerk was
in due form. The court below sustained the objections, and
gave judgment for the defendant, to reverse which judgment,
the cause is brought into this court.

On the first point, the court are of opinion that the court
below decided right in rejecting the record on account of the
variance.

It appears by an inspection of the declaration, that the
plaintiff in Missouri recovered 115 dollars, for damages, and
19 dollars and 15 cents for costs ; the aggregate of which
sums is the debt sued for in the court below ; but upon the
production of the record, it did not appear what sum had
been awarded for costs. It however appeared, by an indorse-
ment on the back of the exemplification of the record, that
the costs in the suit amounted to the sum mentioned in the
declaration. This indorsement did not make the costs a
part of the record. Nothing can be considered a part of the
record that is altogether detached and separate from it.

(1) As to variances generally, see note to the case of Tayltrr et al. v. K n-
nedy, ante, p. 91.

2) A judgment rendered by a justice of the peace of "Wisconsin, was
offer •(! in evidence. Tlie clerk's certificate set forth that the person, before
whom the judgment purported to ha e been recovered, was. at the date of the
certificate, a justice of Ine peace, but did not show that he was win n the
jud-uient was rendered, and was therefore held to be inadmissible. The
certificate of the presiding judge th t the clerks certificate was in due form
of law, would not aid it. Morrison v. Hinton, 4 Scam , 457.
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From any thing that appeared, this indorsement might have
been made by a person who was not clerk, although his name
is signed to it. The seal of the court is always an indispen-

sable requisite to the authentication of all records, out of the

court where the judgment is rendered.

On tlie second point, the court are of opinion, that the cer-

tificate of the judge is insufficient. The act of congress has
dispensed with the common law mode of proving foreign

judgments, and has prescribed a particular form. This form
must be pursued. In the case of Smith v. Blagge, 1 John-
son's cases, 238, the same objection was taken to the exem-
plification, as in this case. The court there say, that they
"can not ofiicially know the forms of another state, and
therefore they ought to be proved. The act of congress di-

rects the mode of proof, and requires that the presiding judge
of the court from which the copy is obtained, shall certify

that the attestation is in due form. This not being done,

the record is not sufiiciently proved." See also the cases of

Ferguson v. Barioood, 7 Cranch, 408, 412 ; and DruTnrriond
and others v. Magruder cfc Co., 9 Cranch, 122, 125.

The judgment below must be affirmed with costs, {a)

Judgment affirmed,
Cowles^ for appellant.

Blackwell and J. Reynolds, for appellee.

Arthur Morgan, Plaintiff in Error, v. John Hays, Defendant
in Error.

ERKOR TO ST. CLAIR.

After a final judgment is entered, the court has no power at a subsequent
term to set it aside and direct a nonsuit to be entered ; and if the court had
power to set aside the judgment it ought to have directed a new irial and
not a nonsuit.

Ojpinion of the Court by Justice Smith. In this case it is

not deemed necessary to decide more than one of the points

presented for consideration.

(a) Vide Taylor & Parker v. Kennedy, ante, page 91. Connolly v. Cottle.

Bust V. Frothingham and Fort. Prince v. Lamb.
No paper writing ought to be admitted as testimony unless it possesses

those solemnities which the law requires; its authentication must i.ot rest

upon probability but must be as complete as the natuie of the case admits.
1 Burfs Trial, 98.
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That one is the decision of tlie court below in setting aside

tlie final judgment entered in the cause, at a term sul)sequent

to the one at which such judgment was entered, and directing

a nonsuit. On the trial of the cause, the pUiintiff behjw, who
is plaintiff here, offered to give in evidence a record of a cause

determined in one of the circuit courts of this state. This the

defendant's counsel objected to, but the court overruled the

object. on and permitted the record to be given to the jury as

evidence.

The jury found a verdict for the plaintiff and a final judg-

ment was entered thereon. The court then continued the

cause to the next term, when it set aside the final judgment
and directed a judgment of nonsuit to be entered. Two ques-

tions arise here lor consideration: 1. Had the court the

power at a term subsequent to the one at which the judgment
was regularly entered, to set it aside? 2, If so, was a judg-

ment of nonsuit warranted? That courts have not, as a

general proposition the right, at a term subsequent to the one

at which judgment is entered, to set it aside, we have no doubt.

The power to re-adjudicate causes finally disposed of at one
term, where the proceedings are regular, at another and sub-

sequent one, would produce consequences too embarrassing

and lead to endless and contradictory decisions. If a judge
could review the final opinion given at one term at the next,

why may it not be imagined that he might be equally dissat-

isfied with the second opinion and reverse that, and continue

to vascillate as often as tne parties might desire to present their

case before him. If, on the trial, either party is dissatisfied

with the decision of the court, the remedy for a correction is

by excepting to this opinion, or by application afterwards for

a new trial. Appellate courts are established for the purpose

of correcting the errors of inferior tribunals; but if inferior

ones possessed the power at all times to review their own
decisions, the creation of the appellate jurisdiction was vain

and useless. The court was therefore WTong in setting aside

the judgment; but as the court, from the confused state of

the record, may be supposed to have considered that the case

had been reserved for a review at a future term, and as we
are by no means satisfied that the plaintiff ought, from the

evidence contained in the bill of exceptions, to have recovered,

we do not feel disposed to interfere with that part of the

decision. On the second point we are clearly of opinion that

after the judgment was vacated the court ought to have
directed a new trial. On principle and precedent a nonsuit

could not be directed.

The judgment must therefore be reversed, a new trial
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granted, with directions to the court below to award a venire

de novo, and that the plaintitf in error recover liis costs (1)

Judgment reversed.

Joseph Owen aistd others, Plaintiffs in Error, v. Shadeach
Bond, Defendant in Error,

ERROR TO (JALLATIN.

The a^ent of the Gallatin county saline has no power to substitute another

person in place of the original lessee in case of a violation of ihe

covenants; he should enter up )n the demised premises, advertise .hem,

and lease them to the highest bidder.

In this case, the plaintiffs in error, defendants below, were

sued upon a lease alleged in the declaration of defendant in

error, plaintiff below, to have been made by S. Bond, as gov-

ernor of the state of Illinois, on the one part, and the defend-

ants on the other part. The defendants, except Forester and

Funldiouser, plead non est factum,, and the p aintitf admitted

the plea to be sustained. As to Forester and Funkhouser, it

was admitted by the parties that they did not sign the lease at

the time of the making of the same. That after the appointment

ot Willis Hargrave as superintendent of the saline in the year

1821, the said'Owen being likely to prove insolvent, Hargrave

ao-reed, without the knowledge of governor Bond, that his

lease should be transferred to Funkhouser and Forester, and

thereupon Funkhouser and Forester signed the^ lease, and

affixed their seals, and their names were inserted in the body

(1) Where an attorney enters an appearance of a party without autliority

and udsuient is rendered a^ainsc him, such judgment will be set aside on

motion. '^L\jOn v. Boilvin, 2 Gihn., 633.

At the M-.xy Term, 18o7, a judgment was rendered against Sloo & McClin-

tocl< i)artners,on apower ot attorney executed by McClintock alone. At th^^

next' terui of the court Sloo entered a motion to set aside the judgment as to

him. Held by the supreme court that the motion siiould have been sustained.

Sloo V. State Bank, 1 Scam., 4.9.

It was also held in Truett v. Wainwright, that a judgment rendered

aeainst a person who has not been served with process, nor authorized his

aunearance to be entered, may be set aside by a bill in chancery, o.- by a

niotion in the court whe.e the judgment was rendered. 4 Gilm., 418.

After a term has expired, a court has no discretion or authority at a subse-

ouent term to set aside a judgment, but may amend it in mere matter of form

after notice has been given to tlie opposite party. Cuok v. Wood et al., 24 111.,

295 This decision 1 apprehend does not conflict wiJi the decision ciLtd

above Th se cases were set aside for tlie reasou that the parties were not

nronei-lv in court : while in the last case the defendants had been duly served

with in-o •( ss but it was vacated by the circuit court on equitable grounds,

but which decision was reversed in the supreme court for the reason, among
others, that the motion came too late.
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of the lease; they tlien entered into partnership and proceeded

to manufacture salt at the salt works granted to Uvven, as

ahove stated under the lease, and paid the rent for a time,

until they became in arrears for six months' rent, for wliicli

the suit was brought. On this state of facts, it was agi-eed

that the court should try the case against Funkhouser and
Forester, and if it is considered by the court that they are

legally bound to comply with the terms of the lease, judgment
is to be rendered against them for-S538.33. But if it was the

opinion of the court that the conditions of the lease were not

binding^ upon Forester and Funkhouser, a nonsuit was to be

entered. It is stipulated in the lease that if the rents are not

paid for the space of thirty days after the time they are pay-

able, that the governor or his duly authorized agent, may
re-enter upon the demised premises, &c.

Upon this state of tacts, the circuit court gave judgment by
default, against Forester alone for $583.33, and the cause is

brought to this court by a writ of error.

Opinion of the Court hy Justice Lockwood. The questions

arising in this case are, whether the agent of the saline had
the power to substitute the defendant for the original lessee \

And w^hether, if he had such power, the judgment can be sus-

tained under the agreement of the parties ? On tlie lirst ques-

tion, the court are of opinion that the superintendent had no
power to make Funkhouser and Forester lessees, in the place

of the original lessee. His duty required him, in case of a

violation of the covenants contained in the lease, to have

entered into possession of the demised premises, and then

have adv^ertised them for iive weeks, and on the day iixed to

have leased the premises for the residue of the term to the

highest bidder. Here has been a total departure from the

provisions of the law.

The court also erred in rendering judgment against For-

ester only. The stipulation, if it conferred any authority,

gave the court power to render judgment against Funkhouser
and Forester.

Judgment reveraed.

XT
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Taylor v. Winters.

James Taylor, Plaintiff in Error, v. J. D. Winters, Defend-
ant in Error.

ERROR TO JACKSON.

A party can not, on motion, q ash his own execution if it be regular.

An execution indorsed tliat "state paper" would be received in discharge of
it, can not on motion of the plaiiiiiit', be quashed so as to enab.e him to take
out another execution without suca indorsemenc.

Opinion of the Court hy Justice Lockwood. The error

assigned in this case is, that the court below had no right to

quash an execution on the motion of the plaintiff, and at his

expense, when the execution appears regular on its face.

In answer to this error, it was suggested by counsel foi

defendant in error that the plaintiff' in error had sustained no
injury. The execution had been issued, and the plaintiff had
indorsed that he would receive state paper in discharge oi

it. On this execution the defendant caused the debt to be

replevied for sixty days. It is presumed that the object to

be effected by quashing the execution must have been to

enable the plaintiff' below to take out another execution with-

out such indorsement. If such was the object, there was
clearly an injury to the defendant. Whether a party on sue-

ing out a second execution, is bound to make a similar indorse-

ment, is not necessarily before this court; the court are,

however, inclined to think he would be, unless special reasons

were shown why he should not.

It is fairly to be presumed that when this indorsement is

made, and the sixty days replevin is taken, that the defendant

obtains this time to enable him to raise the state paper. And
if the plaintiff' in the execution has it in his power subse-

quently, to refuse to take the paper without showing any

cause, he may occasion a serious loss to the defendant. In 4
Bibb, 471, and 1 Bibb, 147 these questions were considered,

and there decided, that a party can not quash his own execu-

tion if it be regular. The judgment quashing the execution

must be reversed with costs.

Judgment reversed.
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Conieliu.-i v. Colicii.

Joseph Cornelius, Appellant, v. Thomas Couen, Appellee.

APPEAL FROM ST. CLAIR.

An indenture by a free negro woman entorod into in 1804, and not signt^'d by
tiie master is void. The tliirteenrii section of tlie act of 1.S07 does not em-
brace cases wliere the master and s ivant did not agree upon ihe time of
service before the clerlv.

Opinion of ihe Court hy Justice Lockwood. This is an
action of replevin brought in the circuit court of St. Clair

county, for the recovery of Betsey, a negro girl. The facts

of the case are, that on the 6th of October, 1804, Rachael, a free

negro woman aged twenty-three, entered into a writing (pur-

porting to be an indenture) with the plaintiff, by which she

binds herself in the common mode of apprenticeship, to serve

the plaintiff for fifteen years. In the indenture, the master
binds himself to allow the apprentice meat, drink, lodging,

and wearing apparel fit for sucn an apprentice. The inden-

ture is signed and sealed by Rachael only. It was admitted
on the trial that Rachael was the mother of Betsey, who was
born in the fall of 1805.

On the trial of this cause the defendant moved the court to

instruct the jury that the plaintiff had no right to the negro
girl by virtue of the indenture.

2. That if the plaintiff" had a right to her services by virtue

of the indenture that replevin would not lie.

3. That the indenture was void because it was not executed
by plaintiff. These instructions the court refused to give,

with the reservation that if the court should, after the trial,

be of opinion that they ought to have been given, that a non-
suit should be entered.

The circuit court subsequent to the trial, decided that the
instructions prayed for ought to have been given to the jurv,

and ordered judgment of nonsuit to be entered, from Avhicli

decision the plaintiff prayed an appeal.

From the view taken of this case it will only be necessarv
to examine whether the indenture given in evidence was a

valid one. This indenture was executed the sixth of October,
1804, and on the 17th September, 1807, the territory of In-
diana passed an " Act concerning the introduction of negroes
and mulattoes into this territory." The first section of this

act authorizes the owners or possessors of slaves to bring them
into the territory. The second section authorizes the master
to go with the slave before the clerk, and agree with the slave

for the term of years the slave shall serve, &c , and the clerk
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shall make a record &c. The thirteenth section of this act

was the onlj one relied on in the argnment as securing the

services of Betsey to the plaintiff. That section is as follows :

" That children born in this territory of a parent of color

owing service or labor by indenture according to law, shall

serve the master or mistress of such parent, the male until

the age of thirty, and the female until the age of twenty-eight

years."

The first and second sections of this act are clearly pros-

pective, and can have no application to this case. Whether
the legislature, by the thirteenth section, intended by the

words " by indenture according to law," to provide for tlie

children of slaves bound to serve for a limited period under
the second section, it is difficult to determine; but whether
such was their intention or not, the result will be the same.

If it be admitted that such was the intention, the children of

Rachael can not by any construction be embraced by it. Be-
cause Rachael and the plaintiff did not go before the clerk

and agree for her services as the act directs, and the indenture

admits that she was free before the passage of the act.

The claim to the services of Betsey under the thirteenth

section is equally inadmissible. The indenture was not exe-

cuted according to law. The indenture to have been valid,

as between Hachael and the plaintiff, ought to have been
executed by plaintiff. It is therefore void.*

The judgment must be affirmed with costs.

Judgment affirmed.

* 16 Johns. Eep., 47.
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Bradsliaw u Newman.

Thomas Bkadsiiaw, Tlaintiff in Error, v. John Newman,
Defendant in Error.

EKROR TO MADISON.

The laws of the coritry whore the c >ntract is made, must govern its construc-
tion, and de. ermine its validity. (1)

A jilea stating '-that the cons deration of the note was for an improvement
on public land in Arkansas," without averring that by the laws of that
territory such improvements were not permitted, is bad.

A r)lea of failure of consideration, w.thout setting out liow it has failed, is

bad. (2)

Opinion of the Court hy Justice Lockwood.* Tliis action

was commenced in the Madison circuit court, on a sealed

note made on the 31st of October, 1818, in the then territory

of Missouri. The defendant pleaded three pleas, to wit:

1. That the consideration of the note was for the sale of

an improvement made upon the public land of the United
States, situate in the territory of Arkansas;

2. That the consideration has wholly failed; and,

3. That the note was executed for an improvement rip^ht

in the Arkansas territory, on land belonging to the United
States, and that the plaintiff is, and has been for some time
past, in the possession of said improvement, without pur-

chase or lease from the defendant, wherefore the considera-

tion has failed.

To which pleas the plaintiff demurred, and the defendant
joined in demurrer. The court below sustained the pleas,

and gave judgment for defendant. To reverse which decis-

ion, a writ of error has been brought to this court. The first

plea in this case is extremely inartificially drawn, and it is

difficult for the court to ascertain what is the precise point

intended to be presented for decision. The question argued
upon this plea was, that a note executed as the consideration

(1) The general principle adopted by civilized nations is. that the nature
validity, and interpretations of contracts, are to be governed by the laws of
the coiintrv where the ontracts are made, or are to be performed; but the
jemedies are to be governed by tiie laws of he country where tlie suir is

brouglit. Humphreys v. Powell, post. Sticy v. Baker, 1 !Scam.. 417. For-
syth et nl. v. Bax'er et al., 2 Scam., 12. Holhrook et nl v Xihhard (t al. id.,

4(Jo. Chenot v. Lefevrc, 3 Gilm., 642. Sherman et a', v. Gassctt et al.. 4 Gilm.,
521. Straivbrklge . Robinson, 5 Gilm.. 470. Schuttler v. Pi<itt. 12 111.. 41li.

Crouch V. Hull, 15 111., 264. See also to the same po.nt. ank of U. S. v. Don-
ally. K Peters, 361. Cox et al. v. The United States, 6 Peters, 172. Green v.

^armicnto. Peters' C. C. R., 74. Webster v. Massey, 2 Wash. C. C. R.. 157.
Am n v. Sh< Idon, 12 Wend., 439.

Ii is a well-settled principle, that the statute of limitations is the law of
the forum, and operates upon all who submit themselves to its jurisdiction.
McVlany v. SlUiman. 2 Peters, '70. Rtugglcs v. Keeler, 3 John-;.. 268.

Tlie courts of one country will not enlorce eitiier the criminal or penal
laws of another. Sherman V. Oassett, 4 Gilm., 535.

(2 See note to Taylor v. Sprinkle, ante, page 17.
* Justice Smith having been counsel in this cause, gave no opinion
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of a sale of an improvement made on tlie lands of the Uni-
ted States, can not be recovered in the courts of this state,

upon the principle that "all contracts which have for their

object any thing which is repngnant to justice, or against

the general policy of the common law, or contrary to the

provisions of any statute, are void." The pleadings in this

case do not, however, present any such question. The dec-

laration states the contract to have been made in the terri-

tory of Missouri, and for any thing that is alleged in the

plea, the contract may be sanctioned by the laws of Missouri.

Ko principle is better settled, than that the laws of the country

where a contract is made, shall govern its construction and
determine its validity, (a)

The first plea is therefore clearly bad. The second plea

has frequently been decided to be bad by this court, because

it does not set forth in what the failure of the consideration

consisted.

The third plea is similar to the first, with this addition,

that the plaintiff "is, and has been for some time past, in the

possession of the said improvement, without purchase or

lease from this defendant." This allegation is doubtless intro-

duced for the purpose of showing that the defendant has not

received from the plain tifi:' what he contracted for, as the

consideration of the note.

It does not, however, appear from the pleas, but that the

defendant received the possession of the improvement right,

or that the plaintiff has ever prevented him from taking and

enjoying the possession; and from aught that appears, the

defendant may have sold his possession to some third person,

who again may have transferred his claim to the plaintifl'.

The plea is too imperfect to bar the plaintiff's action. It

may also be observed in relation to the first and third pleas,

that the defendant is guilty of a singular inaccuracy in stat-

ing that the consideration of the note was for an improve-

ment in the territory of Arkansas. The note was dated in

1818, and Arkansas was not formed into a territory until some

time after that year. The judgment must be reversed with

costs, and the proceedings remanded to the Madison circuit

court, and the defendant permitted to amend his pleas, (h)

Judgrnent reversed.

Starr, for plaintiff in error.

Cowles, for defendant in error.

(a) LodQC V. Phelps, 1. Johns, ('as., 139. Smith v. Smith, 2 Johns. Kep.,

235. Bugules \ . Kceler, 3 Johns. Eep., 263.

lb) Taylor v.Spritikle, ante, page n. Cornelius \.Vanarsdall,23. Poole

V. Vanla7idingham, il.
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Alexander Conley, Aj)pellant, v. Ezekiel Good, Ajjpellee.

APPEAL FKOM MADISON.

Any defence of a dilatory character must be taken advantage of on the trial

before the justice of the peace. (1)

If one of si'veral partners promise individually to jjay a debt, he will not be
allowed to show that it was due jointly from himself and his co-partner. (2)

An appeal is assimilated to a suit in equity, and in ('(piiiy, partners art; joint-
ly a'ul severally liable, and therefore, proof that another persi)]i was llie

partner of the defendant, if offered by the defendent, is inadmiss.ble in
such case.

Opinion of the Court hy Justice Lockwood.* This is an
appeal from the Madison circuit court, and brought into that

fl) This proposition is imiversally sustained bv the authorities. Greer v-

Wheeler, i Scam., 554. Blni s et nl. v. Proctor et al., 4 Scam., 177. I>uncan et
al. V. Charges, id., 569. Ross v. Nesbit. 2 Gilm.. 2.>i. Adams \. Miller, 12
III., 27. Wilion \. Nettlcton, id,, ai. Moss v. Flint, 13 lil., mo. Adams y.

Miller. 14 III., 71. Walker et al. v. Welch et al., id., 277. Holloway v. Free-
man, 22 111., 197.

(2) The principle of Ihis decision—th-^t a dormant partner need not be
joined, is unquestionable. Page et al. v. Brant, 18 111., 37. Collyer nu Partner-
ships. 6()2. But as to the doubt expressed hy the court, that objections which
do not go to the meri's of the case can not be made in proceedings before a
justice of the peace, we can not think there is any question. It is true tliat

the objection, that some of the partners ai'e not sued, c n be taken advan'a /e
of only by plea in abatement. Shuf hit v. Seymour et nl., 21 III., 524, Pus-
chelv. Hoover et al., 16 111., .340, Collyer on jmrtnership , (wS. In equity,
also, partners are held both join ly and severally liable on their contracts.
Collyer on partnerships, p. 554. 1 Story's Eq. .lur.. Sec. 676. 3 Kent's Comm..
63-4. It is not so, however, at law. But it does not follow, that if the fact
were known at the time of making the contract that there were other part-
ners who are not joined as defendants, because th suit is brought before a
justice of the peace instead of the circuit court, that the defendant can not
avail himself of this objection. It is true that the legislatu e have intended
to do away with many technicalities in procnedings before justices of the
peace, and wisely; for if they were exi)ected to conform to all the niceties
required in higher courts, few, especially in a new countr . would be found
qualified to hold the office; and the benefits expected to be derived from this
species of courts, would be lost. They have dispensed with written plead-
ings. Crews V. Bleakley, 16 111., 21. They have provided in certain cases
that parties may be made witnesses, without the ex: ense and delay of a bill
of discovery. Webb v. Lasater, 4 Scam., 543. Puriile's Statutes. 667, See. 39.
Seates' Comp.. 6t)9. But they have nowhere provided that objections wliicli
do not go to the merils, if made at the proper time, shall not avail tiie <lefei-d-
ant. The decisions have been otherwise. Orr v. Thompson, 4 Gilm., 451.
Adams v. Miller, 12 111., 27. Same case, 14 111., 71. Uubertson tt nl. \'.

County Commissioners, 5 Gilm., 559. And the reasons for this are manifest
That slight and trivial objections ought not to be allowed in proceedings
before justices of the peace is reasonable; but many objections. tho <jh not
strictly of substance, are \ et so nearly allied to it as to demand that thev
shall be allowed to a defendani. no matter in what court he is sued. If a de-
fendant is sued on a joint rontract. Iv has a right that his co-contractor shall
b» joined with him, in order that eacli may bear his proportion of the joint
liability. If the doctrine I am endeavoring to combat is true, it follows that
it depends entirely in what court a deft-ndafit is sued as to w at are his rights.
If sued in the circuit court, he may show that others ought :0 have Seen
joined with him—that he is sued by the wrong name—and many other kin-
dr d d lenses. If sued before a justice of the peace on the same demand,

* Justice Smith having been counsel in the cause, gave no o; inion.
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court by appeal from the decision of a justice of the peace.

The action was brought to recover the value of a quantity of

wool delivered to Good to be carded, and which had not, on
demand, been returned to Conley. On the trial of the appeal

in the circuit court, after Conley's witnesses had been examined
and cross-examined by Good, Good introduced his brother as a

witness to prove that he, the witness, was a partner in the carJ-

ing machine. It was conceded on the trial of the appeal, that

no such defense was made before the justice of the peace, and
that the wool was delivered to Good, the defendant, who
promised to card it. It was also proved on the trial, that tlic

partnership was not known by the neighbors and persons fre-

quenting the carding machine.

The circuit court, however, decided that the partnership

thus proved, was a bar to the action, and gave judgment for

the appellee. One of the questions presented in this case is,

whether, in proceedings before justices of the peace, a party

is bound to avail himself of the first opportunity to take ad-

vantage of a defense which is of a dilatory character. The
defense relied on in the circuit court, could have no other

effect than to abate the suit; it had nothing to do with the

merits of the case. The general rule in case of dilatory

pleas is, that if the party does not avail himself of it the first

opportunity, he waives the objection. It is, however, con-

tended, that this rule can not be applied to proceedings before

a justice of the peace. The court can not accede to this

proposition. The object of the legislature in organizing jus-

tices courts, would be entirely defeated, if parties were per-

mitted to conceal mere technical objections, and then, after

the trial has began, raise them. The justices' law requires

the justice to decide the case according to law and equity,

and dispenses with written pleadings. The object ot the

legislature in establishing these courts was, to dispense with
technical forms and pleadings, and requires causes to be dis-

posed of with as little delay and expense as possible. The
court thinks it doubtful whether the legislature intended that

objections which do not go to the merits of the case, could

be made to proceedings before a justice of the peace. With-

(and in many cases circuit courts and justices of tlie peace have concurrent
jurisdiction.) he is denied any sucli right. Can it ba that justice depends
merely on the tribunal in which it is sought? Except in cases of part-
nership, a joint liability, even in equity, is never treated as joint and several

;

and o far as it is c rried, thnt if a joint obligor who is only security, dies,

his estate can not, in any manner, be made liable. P well et al. v. Ketelle,
1 Gilm., 491, How then, because the leyjislature has sought to remove tech-
nical objections, can proceedings be sustained before inferior tr.bunals, wliich
a court of ""uity could not ? The statement of the proposition, to my mind,
shows its fallacy.



DECEMBER TERM, 1825. 137

Con Icy V. Good.

out intenfliiif^ definitely to settle this question, tliey are of
opinion thtit such objections must be male in the order of

pleadings.

In this case, Good never made the objection till Conlej had
adduced his proof in the circuit court, and Good had cross-ex-

amined his witnesses. To suffer a party, at such a stage of

the proceedings, to raise objections in the nature of a plea in

abatement, would not only be a pal]>able departure from eveiy

legal principle, but be at war with the statute regulating trials

of appeals, which directs that the circuit courts shall ''hear

and dt'termine the same, in a summary way, without pleadings

in writing, according to the justice of the case," and that the

court shall "admit any amendment of the papers or proceed-

ings, that may be necessary to a fair trial of the cause upon its

own intrinsic merits."

Here has not been a trial on the intrinsic merits of the cause,

and a decision according to the justice of the case. In equity,

])artners are both jointly and severally liable for their con-

tracts.

The court below, therefore, in receiving the testimony of a

partnership, erred, and if one of several partners promise in-

dividually to pay a debt, he will not be allowed to show that

it was due jointly from himself and his co-partners. JIitrra>/

V. Sovimerville. Sittings after Hilary term—by Lord Ellen-

borough.
The judgment must be reversed. The court did not think

it necessary to decide the question, whether a suit ought to

abate, when a dormant partner is not sued. They are, how-
ever, inclined to think, that a plea in abatement in such a case

would not lie. In the case of Clark v. Holmes, 3 Johns. Rep.,

148, it was decided, that when one partner makes a warrantj*

on the sale of goods, an action may be maintained on the war-
ranty against that partner, without joining the other.

The judgment reversed and proceedings remanded, {a)

Jud(j7iient reversed

McRoberts^ for appellant.

Cowles, for appellee.

(a) That other persons jointly inde ted, or jointly responsible, have n< %

been made di-fendants, must be pleaded in abatement, ami can not bi- takeu
advantage of on the trial. Zicle v. Exrs. of Campbell, 2 Johns. Cas. 382.

18
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James JN^owlin, Plaintiff in Error, v. John Bloom, Defendant
in Error.

ERROR TO ST. CLAIR.

Where the record is no*^ the foundation of the action, a variance between the
description of it in the narr. and the one produced is immaterial, e. g..

' if the narratio describes it as a record in a case of /o; cible entry ami
detainer, and it is a record in a case of peaceable entry, and forcible
detainer, the variance is immaterial.

Opiiiio'i of the Court hy Ja^tioe Browne. The plaintiff

below, being a witness in an action of forcible entry and de-

tainer, between one John Goodner and the said John Elooni
which was tried before Edward P. Wilkinson, and James
Mitchell, Esq., justices of the peace for St. Clair county, the
said John Bloom charg-ed the said James Kowlin with having
sworn false on the said trial.

The defendant below filed three several pleas to the plain-

tiff's declaration: 1. Not guilty: 2. The statute of limita-

tions: 3. Justification. lo which pleas, the plaintiff took
issue. At the trial, the plaintiff below offered as evidence a

record oi peacLahle ^wixy and forcible detainer. The record

corresponded in every other particular with the one referred to

in the plaintiff''s declaration, which record, the court below de-

cided ought not to have been received in evidence, and set

aside the verdict and directed a nonsuit on account of the

variance.

This record was not the foundation of the action, but M^as

only brought in collaterally to prove another fact, and for that

purpose, was sufficiently described in the declaration.

The court below, therefore, erred in setting a^de the ver-

dict on that ground, because the record was properly before the

For which reason, the judgment of the court below is re-

versed and sent back to render judgment on the verdict, {a)

Coivles, for plaintiff in error.

I^lackwcll, for defendant in error.

Judgment reversed.

(a) In an action for a libel the plninliff gave not ce of justification with
tlie s^neral issue, statins; tha. he wmid give in evidence at tlie trial, a rec nl
of the t.ial before the .-essinns of th<! term <,f .June, 1810; tlu^ record iinxluced
was of June, 1809; but the variance was immaterial. Brooks v. Bemis. 8
Johns., 455.

(1) See note to Taylor et aJ. v. Kennedy, ante, p. 91.
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Henry Curtis, Plaintiff in error, v. John Dok, ex. dem. Dan-
iel SwKAKiNGEN, Defendant in Err(jr.

ERROR TO WASHINGTON.

A sherifFs deed which does not state the land was appraised, and nnsupport«^d
by proof that it was appraised, is insiiflicient lo entitle the lessor, ciaimini?
under it, to recover in an action of ejectment.

Opinion of the Court hy Justice Lockwood. This was an
action of ejectment, brought to recover the undivided moiety
of a tract of land in the county of Washington. A numbLT
of errors have been assigned, but from the view we liave

taken of the case, it will be unnecessary to decide more than
the following question:—Was the sheriff's deed to the lessor

sufficient to convey Ryan's interest in the premises? The
objection taken to the deed is, that it does not appear from
the deed, (and the plaintiff" below did not prove by parol,)

that the premises were appraised, and sold for two-tliirds of
the valuation. This question is one of great importance to

the interests of the community, and deserves the most serious

and attentive consideration of the court. Its decision will

form a highly important rule in the transfer of real estate,

that may affect the rights of a great number of individuals.

The transfer of real property by a judicial sale, is unkno^vn
to the common law, but is authorized by the statutes of this

state.

The legislature, in subjecting real estate to sale on execu-

tion, have clearly the right to prescribe the terms on which
such sale may be made, and any material departure from the

rules prescribed by the statute, will render the sale void.

What, then, are the rules prescribed by our statutes in rela-

tion to sales on execution?

It must be confessed that the court find some difficulty in

reconciling the 2d, 8tli, and 22d sections of the act entitled
" An act subjecting real estate to execution for debt, and for

other purposes," passed 22d March, 1819. But whatever
uncertainty might grow out of the attempt to reconcile the

conflicting provisions of these sections, yet the court have no
doubt that the legislature intended, by the 22d section, to

require that all real estate should be valued before sale. This
section is as follows:

" That all real estate that shall be ordered to be sold under
the 2:>rovisw)is of tliis act, shall be valued by three disinter-

ested freeholders of the county in which the same may be
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situated, who shall be appointed by the sheriff or other offi-

cer, and sworn to take into consideration the true value of
such estate in cash, and the said sheriff or other officer shall

then proceed to sell the same: provided, that the said land,

or freehold, shall bring the amount of its valuation as afore-

said, or at least two-thirds thereof ; but in case the said land

or freehold shall not bring the amount of its valuation, or

two-thirds thereof, then tlie said sheriff' or other officer shall

continue the sale until the same shall have been offered on
three different days, allowing the space of twenty days be-

tween each day of sale, giving due notice thereof as before

directed, unless the person in whose favor the execution

issued, shall ao^ree to take the same at the valuation made as

aforesaid." *

This statute was amended by an act passed the 15th Feb-

ruary, 1821, which seems to have escaped the notice of the

counsel on both sides. By the third and fourth sections oi

the amended act, the legislature assume the fact that real

estate can not be sold on execution, unless it will bring two-

thirds of its valuation. The third section is intended to

authorize lands that have been already valued and not sold

for want of bidders, at two-thirds of the valuation, to be

sold for one-half of the valuation.

The fourth section of the amended act is:
—"That when

any real estate shall hereafter be levied upon, by virtue of

any execution hereafter to be issued, and shall have been

twice offered for sale under the provisions of the act to which
this is an amendment, and has not brought the amount of its

valuation, or two-thirds thereof, upon the third, or any sub-

sequent offering, the sheriff, or other officer, shall proceed to

sell it to the highest bidder for what it will bring in ready

money, having lirst given fifteen days' notice as aforesaid."

My conclusion is, that the sheriff" was bound to proceed on

the execution mentioned in this case, according to the direc-

tions of the 22d section of the original act, as modified by

the fourth section of the amending act. From which it will

result, that the sherifl"'s duty was to have had the premises

valued by three disinterested freeholders, on oath, and ad-

vertised for twenty days, when, if two-thirds was not bid, he

should again have advertised for twenty days, and then if

two-thirds was not bid, he could, according to the above

recited fourth section, sell the premises for what they would

bring in ready money, having first given fifteen days' notice

of the sale. Can the court presume that the sheriff' complied

*Lawsof 1819, p. 183,
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with these express provisions of the law ? I tliink not.

Would not every lawyer be startled at the proposition,

whether the court would not 2)resume in favor of a sheriffs

deed, that the sheriff had an execution ? And that the exe-

cution was based on a judgment ? Yet these presumptions
appear as reasonable as the presumption that the sheriff has
obeyed the mandates of the statute, without showing the fact.

Every agent, whether public or private, must act within the

powers delegated to him, and must show that in all essential

particulars he has not varied from them. If a party is to be
deprived of his property without his consent, the law that

authorizes him to be dispossessed must be obeyed, and he has
a right to call for proof that he has not been illegally divested

of his estate. The argument that good policy requires that

public sales shall be supported, whether the provisions of the

statute have been substantially complied with or not, does
not appear to be entitled to much weight.

Whether the land has been appraised or not, (and it is to

this point that we confine our attention,) can be very readily

ascertained, by the bidders calling for the valuation. (1) We
have hitherto considered this case with reference to our
statutes, and upon general principles. We are, however, not
without authorities on the very point. In the case of J^at-

rick V. Gideon Oosterout, 1 Ohio reports, 27, two questions
were submitted to the court ; 1. Was it necessary under a
sheriff's deed to exhibit the appi-aisement ? 2. Was the ap-

praisement sufhcient ? The objection to the appraisement
was, that it did not appear to have been made on oath. The
court, consisting of Judges McLean and Burnet, held that

a sale without an appraisement M-as void, and rejected the
sheriffs deed, because it did not appear that the appraise-

ment was on oath.

They refused to presume that the oath had been taken.

It has also been decided in Connecticut, (1 Day's Repts. 109,)
that in order to make out a title to land, by the levy of an
execution, it must be shown that the appraisers were disinter-

ested freeholders, and that they were sivo?'?i according to law.
In the case of ParJcer v. Rulers lessee., 9 Cranch, 64, the

supreme court of the United States decided, that, under the
land tax act of the 14th July, 1798, c. 92, before the collec-

tor could sell the land of an unknown proprietor for non
payment of taxes, it was necessary that he should advertise
the copy of the lists of lands, ifec, and the statement of the
amount due for the tax, and the notification to pav, for sixty

days, in four Gazettes of the state, if there were so manv

(1) This is now changed by siatiue.
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printed therein. Again, in the case of Steady's executor v.

Course^ -i Cranch, 403, and which arose under the tax laws

of Georgia, the supreme court decided that an officer selling

land for taxes, must act in conformity with the law from
wdiich his power is derived, and the purchaser is bound to

inquire whether he has so acted. In the case of Williams v.

Peijtun^ 4 Wheaton, 77, the same court held, that in the case

of a naked power, not coupled with an interest, the law re-

quires that every pre-requisite to the exercise of that power
should precede it. That the party who sets up a title, must
furnish the evidence necessary to support it. If the validity

of a deed depends on an act in pais, the party claiming

under it is as much bound to prove the performance of the

act as he would be bound to prove any matter of record, on

which the validity of the deed might depend. And in this

last case the court decided that the collector's deed was not

primafacie evidence.

The court have examined the cases decided in the Ken-
tucky courts, referred to in plaintiff's argument, but think

they have but little application to this case. One of the

cases was a sale of personal property, which for obvious

reasons, is governed by different rules from those of real

property. Another of the cases referred to, was the sale oi

land for taxes. The facts of the case are, however, so im-

perfectly stated, that it is impossible to extract from the case

any rule applicable to the decision of this case.

The last, case cited, was a case of the sale of land on exe-

cution, and the court are perfectly willing to accede that the

case was rightly decided under the Kentucky statute.

This court can not, however, accede to the argument of

the court, as to what true policy dictates on this subject. We
cannot regard the question as altogether a question of policy,

but as more a question of positive law. In relation to the

cases cited from New York, the court are of opinion that

they can have no application here, because, in New York,

they have a positive statute, making sheriff's sales valid, how-

ever palpable may be his departure from its provisions. The
court feel themselves constrained to say, that the sheriffs

deed, unsupported by any proof that the land had been val-

ued, was insufficient to entitle the lessor to recover. The
judgment must be reversed with costs, {a)

Judgment reversed.

McRoberts, for plaintiff in error.

T. Reynolds, for defendant in error.

(.aj Tlie party who sets up a conveyance, must furnish the necessary
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Daniel Gkegg, Plaintiff in Error, v. James and Philu'S,

Defendants in Error.

ERROR TO MONROE.

Debts to be set off, must be mutual, and between the parties t > the record. (1)

A debt due individually bv one co-partner, can not be set If in an action to
recover a debt due the co-partnership.

A payment to one partner is payment to both, unless strictly forbidden. (2)

Opinion of the Court hy Justice Smith. This was an
action of debt, on a sealed note, payable to James and Pliilip.s.

Gregg, wlio was defendant in the court below, pleaded three

pleas

:

1. Payment generally.

2. That Philips and himself were mutually indebted to each
other before the execution of the note; that prior to the mak-
ing of the note, they attempted a settlement of their respect-

ive claims, but Gregg, being unable then to establish his against
Philips, executed the note in question to James and Philips,

who had become partners in trade, it being given for the amount
of Philips's claim against him, leaving his, against Philips un-
adjusted.

3. That the note was given to James and Philips to secure
a debt due to Philips only, and that before the commencement
of the suit, he j^aid it to Philips.

To the first and third pleas, the plaintiff took issue, and de-

evidence to support it. If the validity of a deed depends on an act in pais,
the party claiming under it is as much bound to prove the performance of
ihe net, as he would be bound to prove any ma ter of record on which the
validity might depend. Williams tt al. v. Peyton's lessee, 4 Wheat., 77

(1) A separate demand can not be set off against a joint one, nor can a joint
de t be set off against a separate one. A demand to be set off must be
owing from the plaintiffs to all ti.e defendants. The demands mu>t be
mutual and between all the parties to the acMon. Hinckley v. West, 4
Gilm, 136. Burgwin v. Bahcock, 11 III.. ^0. HilVard v. Walker, id., ©45.
Ryan v. Barger, 16 III. 28. P. & 0. R. R. Co. v. Niel, id., 2m. Walker v.
Cluwin, id.. 4xy. '-There may be an exception to this rule ar.sing out of the
agreement of the parties." Wal er v. Clwvin, supra.

(2) Payment to one partner is payment to the firm. Major v. Hawkcs, 12
1,1., 299. Coll. on Part., sec. 638.

The giving a no'e payable to one of the partners individuallv, or the
payment of a debt of an nidividual jiartner by a debtor of a firm, is'iiot such
a payment as is binding on the other partner, but is go>>d as to the one to
wliom it is made. Granger v. McGilvra, 24 111., 152.

After a dissolution of a partnership, ei;her partner may receive a debt due
the firm, notwithstanding an agreement between tiie partners, of whicli the
debtor has notice, that one of their number or a third person, shall alone
collect and pay the debts. Gordon v. Freeman, 11 111., 14.
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miirred to the second; to M^hicli demurrer the defendant filed

his joinder. The court below sustained the demurrer. On
the trial, Gre^g offered to give in evidence, an account of his

against Philips, which existed anterior to the making of the

note given to James and Philips, which the court refused to

permit.

To tliis decision an exception was taken. Two points are

presented for the consideration of the court: First, that on the

issues joined, it was competent for Gregg to give in evidence

any debt due to him from Philips: Second, that the second
]ilea was a bar to the action, and tlie demurrer should have
been overruled.

We have no hesitation in saying that on both the points, the

court below decided correctly. Nothing is better settled than

that debts to be set off, must be mutual and between the par-

ties to the record. If the issue on the third plea had been what
the counsel for Gregg supposes it is, it might, perhaps, vary

the question. But it will be seen that his allegation, that the

consideration of the note was for a debt originally due to

Philips cmh/, is not noticed in the replication, and issue is

taken on the single point of payment only. That part of his

plea is treated as a nullity, and must be considered as surplus-

age. The only inquiry is, was the debt alleged to be due by
Philips, a debt which could be set off.

The note is payable to co-partners, and the debt offered to

be given in evidence, is due, if at all, by only one of the co-

partners. This rule is, that a debt due individually by one

co-partner can not be set off in an action to recover a debt due
the co-partnership. It is not a mutual debt, nor is it between

the parties to the record. The offer, therefore, to prove a debt

due l)y one of the co-partners, and that confessedly created be-

fore the making of the note, was foreign to the issue belore

the court. It was in no way pertinent thereto: it was not

what the parties had made the issue, viz.: had Gregg paid the

note to Philips, for a payment to one was a payment to both,

unless strictly forbidden. This reasoning is directly appli-

cable to the second plea. It was not competent for Gregg
to plead a state of facts, which in themselves amounted to

no more than a right of setting off a debt due by Philips

alone.

This plea was certainly not good, for he could not plead that,

which in law, could be no defense. The court have examined
the authorities quoted by the plaintiff's counsel to support the

positions assumed by him, but they are found to be in no way
analogous. The demurrer was properly sustained. The
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fndi^ment of tlie court below must be aflSrmed, and tlie de-
fendants in error recover their costs, (a)

Judr/ment ajfirmed.

NoMAQTJE, AN Indian, Plaintiff in Error, v. The People, De-
fendants in Error.

ERROR TO PEORIA.

It is necessary, in order to f!;ive the court the right to try a prisoner, "that the
bill (if indictment found by the f^rand jury, shndd be ind irsed ''a true bill."

and si^ni-d by tlie fireman; an indictment witliout such indorsement is a
nullity. (1)

It is an act of great indiscretion in a court to permit the jurors to go at large
after they are s .n orn, as well before the trial, as after.

On the production of affidavits goin'^ to prove that one of the jurors had made
up his m nd against the prisoner, though he swore that he liad not lormed
an (pinion, if the fact is discovered alter the trial, a new trial ought to be
granted.

A prisoner in a capital case is considered as standing on all his righ's, and
waiving no hing on the score of irrcmlarity; an agreement therefo e be-
tween his counsel and the counsel for the people that the jury, if thei agree,
may d liver their verdict to the clerk, is ii regular, and a verdict deli ered
in court under such an agreement, in the absence of the jury, ought be si t

aside for such irregulaiiiy.

A prisoner has a righ*^ to the presence of the jury when they deliver the ver-
dict, as he is entitled to have them polled, and a verdict is not final, until
pronounv:;(.d and record, d in open court.

Opinion of the Court hy Justice Smith. It appears from
tlie record that the plaintiff in error was tried at a circuit

court at the November term, 1825, in the county of Peoria,

{a) Dealings between the parties to the record only, can be set oflf. 1 Johns
Cas., 109.

(1) A though this decision lias been generally followed on the circuits of
this state, aVid seems in one ca'^eto be approved by the supreme court, vet I
am unable to see any good reason for it, and believe the current of mo'dern
authorities in other states is against it. The statute of this si ate on this sul>
jeot is as f 11 iws:—" After the grand jury is impanneled, it shall be the duty
of the court to anpoint a foreman, who shall have power to swear or atfinii
witui sses to testify before them ; nnd whose duty it shall be, when the grand
jury, or any twelve of them, find a bill of indictment to be supportecl by good
and s ffic'entevidenee, to indorse thereon 'a true bill;' and when thev'do noc
find a bill to be suj ported by sufficient evidence, to indorse thereon 'not a
true bill

•

' i-nd shall, in eilher case, ^ign his name as foreman, at the loot of
saxl indorsement." Purple's statutes, p. 6o4, Sec. 3. Scate's Comp., tWl. The
Engli-h law is nearly the same. 4 Bl.ick. Com., 3po-6. The origin of this re-
quirement is found in the ivraiaice in England of first preparing all bills that
are submitted to the grand jury, they acting on no other offenses than those
for which bills are so prepared; and such as they find to be true bills, they s)
indorse : but such as were not so found, were indorsed '• ignoramus, " or ""not
found. " And while such practice exis ed, there w as an evide.it propriety in
so indorsing them. With us, alihough the letter of the statute W"uMseemto
require that bills of indictment should first be prepared and submitted to the
grand jury before they act on the offense charged, the practice has always
been not to draw the bill until the jury hear the evidence and agree to find an

19
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on a charge of having murdered a man by the name of Pierre

Londri. From an inspection of the record, it also appears

that the indictment, as set forth, was never found by the

grand jury of that county; no linding of any kind is made

indictment; the prosecuting attorney is then instructed to prepare it, and it

is by them then returned into court in open court. The only object sought to

l)e attained by indorsinijr an indictment " a true 5/JL " was to distinguish it

from ^ucll as were '' notfound ' by the jury: and if the reason fortius prac-
tice lias ceased, why continue it? It is a maxim that when tlie reason of a
law ceases, the law itself also ceases. Broom's leji;al maxims, 118. Until a
bill is returned into court in open court, by the grand jury, and is received by
the court as such, it is not an indictment, aitliongli every juror may have
vuted for it, and it is indorsed by the foreman " a true bill;" and unless the
records of the court show that it was so rt-ceived by the court in open court,

i*^ will be void. Gardner et al. v. The Peopl , 3 8cam., ^4. McKinney v.

Same, 2 Gilm., 540. Rnincy etal\. S me, 3 Gilm , 71. Gardner v. The Peo-
ple 'JO 111., 430. Our legislature have endeavored to do away with techn.cal
objections. "Every indictment or accusation of the grand jury, shall be
deemed sufficiently technical and correct, which states tlie offense in the
terms and language of this code, or so plainly that the nature of the offense

may be easily understood by tlie jury." Piirple's statutes, p. 398, Sec. '-08.

Scales' ComiL, ^.03. And again :
" AH exceptions which go merely lo t e form

of ail indictmeni, shall be made before trial, and no motion in nrrest of judg-
ment, or w rit of error, shall be sustained, for any matter not affecting the real

nu rits of the offense charged in such indictment. " Purple's statutes, p. 398,

Sec. '209. Sc.ite-i' Com., p. 403, S c. 163. But we are n< t without authorit es on
this questi(Mi. In the case of Gardner et al. v. The People, 3 Scam., 84, the
record of the indictment contained an indorsement "a t/nte biJt," but it dd
not ai pear to have been signed by the foreman. The opinion of the court
was delivered by Judge DouGi,A«, who said: "All t;iat is necessary to ap-
pear on the lecord is, that tlie grand jury returned the indictment, in open
court "a t?'ue MiL" The ind.ctment, in this case, hnving been received by
the circuit court, and entered of record as a true hill, and neither the pris-

oner nor his counsel makiii'^ any objection at that or any other time during
the progress of the tr al, we feel con-trai ed, in the absence of all evidence
to the contrary, to give full faith and credit to the record." In the case of

Tne State v. FretTnnn. 13 N. H. Hep., 488, after a full inves igation of all the
authorities, the court held such indo sement was not indispensable. In the
case of 37ie State v. Davids- n, 12 Vermont Pep., 300. an indorsement ''True
bill" was held to be a ccmipliance wi h the siatute which required it to be in-

dorsed "A true bill." In a la*e case, Commonwealth v. Smyth, 11 Cushing's
Kep., 473, the court, in a very able opini( n, came to the same conclusion.
They sa d: "These words obviously constitute no part of the description of

the (vffense charged in the indictmeiit. They are noi indisiiensable to the due
and legal auilientication of the iiction of the grand jury. Their absence can
subject the accused to no inconvenience or disadvantage. Tne reason upon
wliich they are elsewhere held to be essential, does not exist in our practice;
and therefore this omission in an indictment is simply the omission of :i form,
which, if oftentimes found convenient and useiul, is in reality immaterial
and nnimport tnt."

if I am ri'.'ht in the assumption that the reason for this rule has long^since
ce;ised to exist—if a change m the practice has sujierst ded the neces ity or
proprie y of the requirement in question, unless the provision of the statute

IS imner itive, 1 can see no propriety in adhering lo it. If an indictment has
been fairly and legally foimd. if the offense is charged in the manner re-

quired by the laws, if the court has received it from the grand jury as a true
bin, and so entered it on its records, the omission of a useiess lorm, the rea-
son for which has, long since, become obsolete, ought not to intervene to pre-
vent a fair and impartial tr al on the merits.

An indictment was indorsed " A true bill, George S. R'ce, Foreman," while
the records showed tliat another perscm was app linti d foreman of the grand
jury. In the absence of anything on the record to negative the supposition,
this court will intend that the first foreman was discharged, and another ap-
pointed in his place. Mohler v. The People, 24 111., 26.
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on the bill. It further appears, that on the 15th of Octoher,

]825, being the day of the comniencement of the trial, nine of
the petit jurors were impanneled and sworn, and permitted to

go at large until the next day, when the panel was completed.
After the trial had closed, an agreement in the following

words was entered into, between the public prosecutor ana
the prisoner's counsel, viz.: "It is agreed by the attorney-

general and the counsel for the defendant, that if in case the

jury should agree on their verdict between this and to-morrow
morning, that they may deliver their verdict to the clerk,"

In pursuance of this agreement the clerk, on the morning of

the 18th of October, 1825, as the record recites, presented to

the court the following verdict, which had been handed him
by the jury, viz

:

State ot Illinois, Peoria county circuit court, !N^ovember
term, 1825. We, the traverse jury, in and for the county
aforesaid, do find Nomaque, an Indian of the Pottawattomie
tribe, guilty of the murder of Pierre Londri, November 17,

1825.

A motion was thereupon made for a new trial, on the
gjound of partiality in Dumont, one of the jurors, who, as

is established by the oath of two persons, declared before he
was sworn on the jury, that Nomaque was a damned rascal,

and all those who took his part, and he would give five dol-

lars to H. M. Curry, to appear and assist to convict Nomaque
ot the crime charged, and pay it in surveying, or hunting
land.

The court below refused to grant a new trial, and an ex-

ception was taken to that decision. There are other objec-

tions which were made on the trial of the cause, but as thev
are not deemed important, we pass them by. No exception
is taken in this court to the manner in which the proceedings
come before the court, nor do we mean to say that any vaKd
one could have been stated or urged.

From the preceding statement, which embraces, substan-
tially, all the facts of importance in the case, the points which
present themselves for consideration are, first, whether the
prisoner could have been legally tried at all in the court be-
low, it not appearing that there had been a finding of the
grand jury, on the paper purporting to be an indictment;
and whether he can now avail himself of the objection in this

court, the question appearing not to have been made in the
court, below : Secondly, wdiether permitting the nine jurors
impanneled and sworn, on the first day of the trial, to sepa-
rate and go at large before the trial, would have formed suf-

ficient cause for the circuit court to have arrested the jud^e-
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merit, or granted a new trial: Thirdly, whether the evidence
offered to show that Dumont had, previously to the trial, ex-

pressed his belief of the guilt of the prisoner, or of his hatred
to him, and was therefore not an impartial juror, was suffi-

cient to establish either point, and authorize a new trial :

Fourthly, whether the consent that the jury might deliver

their verdict to the clerk, could have been legally made by
the prisoner's counsel ; and whether that agreement dis-

pensed with the personal appearance of the jury, and the

rendering of their verdict in open court.

On the first point, we are of opinion, that it was necessary,

in order to give the court the right to try the prisoner, that

the grand jury should have indorsed their finding on the bill

of indictment, verified by the signature of their foreman.
This was indispensable, and as it appears not to have been
done, the proceedings were coram non judice. This objection

going to the power of the court to try the prisoner on that

indictment, may, although not noticed or urged below, be
now urged as cause of error, {a)

On the second point, we give no positive opinion, but it cer-

tainly was an act of great indiscretion in the court, to permit
the

J
urors to go at large after they were sworn ; because the

reason of the rule, in keeping jurors together and apart

from every other person, is as applicable, after they are chosen

and sworn, and before the trial, as after they are charged

with the prisoner. The object certainly is, to keep them from
receiving any other impressions in regard to the prisoner,

than those which shall be made by the testimony given on
the trial; if suffered to go at large at any time after they are

elected to try the prisoner, the object might be wholly de-

feated, (J)

As to the third point, it is very apparent that the prisoner

has been tried by one who, so far from standing perfectly

indifferent between the parties, as the law emphatically re-

quires, was in a condition the very opposite. The state of

his mind must have led him to look on the testimony against

the prisoner with every view to a conviction, and his feelings,

it would seem, could alone have been pacified with the sur-

render to him, by his fellow jurors, of his victim. We are

(a) In strict legal parlance an indictment is not so called, until it has been
found "a true bill " by the grand jury; before that, it is named a bill, merely.

Arch. Crim. PI., 3:J.

(b) If a jury separate, after a case is committed to them, and before thev

have agreed upon their verdict, and afterwards return a verdict, a new trial

will be granted. Lester v. Stanley, 3 Day, 287. Howiird v. Cobb, ibid., 30'J.

4 Johns., 293
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therefore constrained to say, that tlie circuit court oufijlit to

have awarded a new trial on the production of the aflidavits,

as they show sufficient grounds discovered after the trial.

The fourth point is, we think, easily settled. The prisoner,

in a capital case, must be considered as standing on all his

rights. He can not be considered as waiving any thing, nor
could his counsel do it for him. They possess neither the

power nor right, and if ever there was a case in which an
observance of the rule should be required, the present is

one. (3) The case of The People v. McKay ^ 18 Johns. Rep.,

212, is conclusive on this point. The supreme court of ^^ew
York, in that case say, that a paper purporting to be a venire^

but without the seal of the court, is a nullity, and they de-

clared that the prisoner in that case, who had been convicted

of murder, and although he had challenged some of the

jurors, who had been summoned under the supposed venire,

did not thereby waive his right to object to the want of a

venire. It is further said in that case, " that it is a humane
principle, applicable to criminal cases, and especially when
life is in question, to consider the prisoner as standing on all

his rights, and waiving nothing on the score of irregularity";

and in that very case, the judge who delivered the opinion
of the court relates a case analogous to the present. In On-
tairio county, New York, in 1811:, a woman of color was
indicted, tried, and found guilty of murdei*. The jury had
separated after agreeing on a verdict, and before they came
into court, and on that ground a new trial was granted, and
she was tried again. On the present occasion, this precise

point is not necessary to be decided. The au^reement extends
no farther than to depositing the verdict with the clerk. It-

(CI When one or the jurors, in a tr.al for treasion, had pn-vious y made dec-
larations, as well in relation to the prisoner personally, as to the gener.d
qui slion of the insurrection, manift-sting a b as or predetermination, a new
trial will be awarded. United States v. Fries, 3 Dall., 515.

(2) As to the misconduct of jurors, or disqualifications, see Stwycrv Stev-
ensDii, ante., p. 21. Sellers v. The People, 3 Scam., 413. Ve num v. Har-
wood, 1 Gilm., (w'J. Ouykowski v. The People, 1 Scam., 480. Greenup v. Stu-
ker, 3 Gilm., 222.

If the parties choose to have their caus'^ tried by a nrejudiced juror, it is

not for the court to refuse them that right. Van Blaricum v. The People,
16 111., 3G4.

If an officer having charge of a jury permits any member of it to drink
spirituou-; liquors after he'is sworn, (but before the case is submitted, he
mav be punished for it, but the verdict will not be vitiated. Davis \ The
People, ID 111., 74.

(3) n the case of The People v. Scales, 3 Scam., 351, in speaking of the
case of Nomaque v. T/ie People, ; he court said: "This case means nothing
more than tlii —ihit a prisoner, in a capital case, is not to be presuuied to
waive any of his rights ; but that hs may, by his express consent, admi" them
all away, can be neither doubted nor denied, lie may certainly plead guilty,
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did not dispense with the personal appearance of all the jurors

in court, and a rendition of the verdict by them. It can only

be considered as authorizing the jury to separate when they

agreed on their verdict until the next day, for their personal

convenience. The prisoner had a right to have the jnrors

polled: this right could not have been exercised where the

presence of the jurors was dispensed with. For a confirma-

tion of the soundness of this doctrine, see the case of Black-
ley V, Sheldon, 7 Johns. Rep., 32, and 6 Johns. Rep., 68.

IibOot V. Sherwood, where it is said, " a verdict is not valid

and final, until pronounced and recorded in open court; and
before it is recorded, the jury may vary from their first ofier-

ing of their verdict, and the verdict which is recorded, shall

stand; and if tlie parties agree that a jury may deliver a

sealed verdict, it does not take away the right of either to a

public verdict." If this be law, in a civil case, is it not

important, under our system of jurisprudence, that it should

be adhered to in a criminal case afiecting life ? In the pres-

ent case, the verdict was not even sealed; it was liable to

alteration, and besides, the court had no legal evidence that

it was the verdict of the jury. (4)

While on this part of the case the court feel it their indis-

pensable duty to reprobate the tolerance of a practice which
might lead to the most dangerous consequences, in that case

affecting the life of an individual, and to express their disap-

probation of it, in the present instance.

The judgment of the circuit court of Peoria must be re-

versed, and a supersedeas awarded; and as a flagrant crime

has no doubt been committed, and possibly by the prisoner,

and in order that public justice may not be evaded, the court

make this additional order, that the prisoner remain in cus-

tody for thirty days from this day (21st December instant)

in order to enable the local authorities to take measures to

bring him again to trial.

Judgment reversed.

Starr and BlacTcivell, for plaintiff in error.

James Turney, attorney general, for defendants in error.

and thus deprive himself of one of the most valuable rights secured to the
citizen—that of a trial by jury."

(4) At common law, in all capital cases, the verdict must be received in

open court, and in the presence of the prisoner. In misdemeanors, it may be
received in his absence. HolUday v. The People. 4 Gilm., 114.

The prisoner shou'd be personally present when the sentence is pro-

nounced, in cases where corporeal punishment is a part of the sentence.

Perry v. The People, 14 111., 500.
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James M. Duncan, Appellant, v. Robkrt Morrison and Mat-
thew Duncan, Appellees.

APPEAL FROM FAYETTE.

An injunction ought not to be allowed for more of the judgment tlian the
complainant shows to be unjust. (1)

A party to a negotiable note, where tliere is no fraud, can not impeach it,

eitlier at law or equity. (2)

If either the maker or assignee of a note is to suffer a loss, natural eqiity
points to the maker as the party on whom the loss should tall.

Where an injunction upon a judgment at law is d ssolved, it is erroneous to

enter a decree for the amount of the judgmeui at law

Opinion of the Cotirt hy Justice Lockwood. The bill filed

by the complainant, states that he executed his note to M.
Dnncan, and that by inadvertence or mistake, it was omitted
to be inserted in the note, that it was to be paid in '* state

paper," although it was agreed by tlie parties tliat it was to

be discharged in that currency. The bill also states, that

before the note became due, it Avas assigned to Morrison,
who has brought suit, obtained judgment, and intends to

exact specie. There is no allegation of fraud on the part of

M. Duncan, or notice to Morrison that it was to have been
paid in state paper. On this bill, an injunction was granted,

and subsequently dissolved in the circuit court of Fayette
county, and a decree rendered against complainant and his

security in the injunction bond, for the whole amount of the

debt, together with six per cent, damages and costs, and the

bill dismissed. To reverse this judgment, an appeal has been
brought to this court.

The injunction granted in this case was clearly wrong. It

ought only to have been allowed for such portion of the
judgment, as the complainant showed by his bill to have
beeu iinjust. (Laws of 1819, page 173.) The bill is also

defective, in not showing the value of the state paper, and
the extent of the discount he claimed. But the nuiin ques-
tion is, whether such a case is presented by the bill, as to

call for the equitable interference of a court of chancery ?

(1) Such is now the provision of our s atute. "Xo injunction shall be
granted to stay any judgment at law, for a greater sum than the complainant
Siiiil show him-elf equitably not bound to pay, and so much as shall be
Siifiicient to cover costs." Purple's Staiutcs, p. 769, sec. 21. Scales' Comp., 147.

(2) This i-^ the provision of tl;e present statute of this state. Purple's
Statu e>, p. 773, sees. », 10, 11. Scaes Comp., p. 292; and has been sustained
l)y numerous decision-*. Wood v. Hincs, 1 Scam.. 'Or?. Mu ford v. Sheplierd,
id. ry-iS. Ad mis v. Wo')ldndge,3 Scam., 2JG. Mobley v. R^an, 14 Ih., 5i.
Harl .w V. Boswell, 15 111., 56.
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Morrison, in this case, is to be viewed as the innocent in-

dorsee for a valuable consideration. Can such a negotiable

instrument, where there is no fraud, be impeached, either at

law or in equity? This question must depend upon the

nature of such instruments, and our statutes making them
negotiable. A party, when he subscribes his name to sucli

instrument, knows that by the law he authorizes the payee
to sell it to whomsoever will buy, and the purchaser has a

right to believe, from the act of the maker, that there exists

no latent equity, to prevent a recovery of the full amount.
If either drawer or indorser is to suffer under such circum-

stances, which of these parties does natural equity point out

as the proper party ? We have no hesitation in saying, that

if a loss is to be sustained in tliis case, that equity would
decide that it ought to fall on the maker of the negotiable

instrument. But in this case, the court is not left to s}3ecu-

lation to settle the merits of tlie cause. The statute making
notes, &c., negotiable,* declares that the sum of money men-
tioned therein shall be due and payable to the person to

whom the said note, &c., is made, and that the indorsement

shall absolutely transfer and vest the property thereof in the

assignee. The second and third sections of the act point

out the cases where the maker can defend, as against the

indorsee. The complainant has not brought himself within

either of these provisions. It is hardly to be presumed, if

the legislature, while they were legislating on this subject,

had believed that a latent equity, as between maker and

indorsee, ought to be a defense .between them, but that they

would have so declared. Nor does this case come within the

provisions of the act regulate the practice in certain cases ;f

because here was not eitlier a total want of consideration, or

a total or partial failure of consideration. Whether on a

total want of consideration, or a failure of consideration of

a negotiable note, such tacts can be set up as a defense, the

court are not called on to give an opinion, nor do they intend

to do so.

The court are, therefore, of opinion, that the injunction

was rightly dissolved, and the bill properly dismissed, and

affirm the decree so far, and for costs of the suit.

With regard to the construction of the 17th section of the

act regulating the practice of courts of chancery ,:j: the court

has met with considerable difficulty; but as the counsel for

Morrison appeared willing, on the argument, that the decree

for the amount of the former recovery, together with the

* Laws of 1819, p. 1 + Ibid., p. 59. X Ibid., p. 273.
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six per cent, damaircs, sliould be reversed, it is deemed un-
necessary, at this time, to settle the true construction of tlie

statute, except that the court are cleirly of o])inion that

tlie decree for tlie amount of tlie judi^ment at hiw, is erro-

neous. Tlie court further order, that the decree be re-

versed, as to the former judii^ment, and the six per cent,

damages, and that each party pay one-half of the costs of

this appeal, (a)

Jjlackvjell, for appellant.

Bfd-er, for appellee.

o) A pcarty to a UPRoMable note or instrument, which lie has made or in-
dorsed, is n t conipeti'ut to impeach its va'idity. althouiih unintcrcs cd in the
event of tlie suit. Wintoav. Sd ell r. :i .lolni's. Cas., 185. tolem inv. Wise,
2 Johns. Rep., 1(\\ Watton v. ShclLy, 1 T. R.. L«»tj.

Tliis rule extends only tonego iable instruments, andean npnly onlv where
tlie pai r has been negotiated. Blagg v. Phoenix Ins. Co., 3 Wash. Cir. Court
R 1 .. 5.

That i' is error to render a decree for the amount of judgment at law, see
Huhhardv. Hudson, post.
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Present, WILLIAM WILSON, Chief Justice,

THOMAS C. BROWNE, } .
, t ^^

SAMUEL D. LOCKWOOD,
f

^«^^^^"^^ Jiisiees.

SMITH, Jusiioe, was absent during the whole of
this term.

Edward Coles, Plaintiff in Error, v. The Coumty of Mad-
ison, Defendant in Error.

ERROR TO MADISON.

The legislature have the power, by an act of their own, to release a penalty
accruiiiu to a county, after verdict but before jndsnient. Such an act is not
uncon^tituional, it being neither an ea; post /ncfo law, or law impairiu'^
the obligation of contracts, and it can be pleaded, puis d (rrien C'/?itinu-

ance.

Counties are public corporatio s. and can be changed, niddified, enlarged,
restrained, or repealed, to suit the ever varying exigencies of the stale

—

they are completely under legislative controi.

Opinion of the Court hy Chief Justice Wilson.* This is

an action of debt brought bj the county commissioners of

Madison county, for the use ot the county, against Edward
Coles, for $2,000, as a penalty for bringing into the county,

and setting at liberty, ten negro slaves, without giving a

bond, as required by an act of the legislature of 1819. To
this action. Coles plead the statute of limitations, which plea

was demurred to, and the demurrer sustained by the court,

and the parties went to trial upon the issue of nil dtbet. A
verdict was found against Coles, at the September term,

1824, of the Madison circuit court, but no judgment was
rendered upon it, till September, 1825, the cause having

been continued till that time, under advisement, upon a

* Justice LocKAVuoD having been counsel in this cause, gave no opinion.
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motion for a new trial. In January, 1825, the legislature

passed an act releasin<^ all penalties incurred under the act

of 1819, (including those sued for,) uj)on which (J(jles was
prosecuted.

This act Coles plead jpuis darrien continuance^ and renewed
the motion for a new trial, but the court overruled the mo-
tion, and rejected the plea, and rendered judgment for the

plain tifis.

There are several causes assigned for error, hut the one
principally relied upon is, that the court rejected the defend-

ant's plea, (as a bar to the further prosecution of the suit.)

alleging a compliance on his part with the act of Januarv,
1825.

The only question for the decision of the court, from this

s'atement of the case, is, was the legislature competent to

release the plaintiff in error from the penalty imposed for a

violation of the act of 1819, after suit brought, but before

judgment rendered? or in other words, could they, by a
repeal of the act imposing the penalty, bar a recovery ot it ?

If the legislature can not pass an act of this description, it

must be because it would be in violation of that provision of

the constitution of the United States, (and which has in

substance been adopted into ours,) which denies to the state

legislatures the right to pass an ex post facto law, or law
impairing the obligation of contracts. This is the only pro-
vision in that instrument, that has any bearing upon the
present question.

Is the law of 1825, then, an ex post facto law, or does it

impair the obligation of a contract? The term ex post facto
is technical, and must be construed according to its legal

import, as understood and used by the most approved writers
upon law and government. Judge Blackstone says, " an ex
post facto law is where, after an action (indifferent in itself)

is committed, the legislature then, for the first time, declare
it to have been a crime, and inflict a punishment upon the
person who committed it." This definition is familiar to

every lawyer, and I am not aware of any case in either
the English or American courts, in which its correctness is

denied.

It appears from the Federalist, a work which has been
emphatically styled the text-book of the constitution, that
the term was understood and used in this sense by the fram-
ers of that instrument. The authors of this work were
among the ablest statesmen and civilians of the atje,—two of
them were members of the convention that framed the con-
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stitntion, and would not have been mistaken in the meaning;

of the terms nsed in it. Judge Tncker, in his notes on the

Commentaries of Blackstone, also adopts it as the true one,

and it is evident from the tenor of his comments npon the

ju'inciples contained in that work, that if there had been any
donbt of tlie correctness of this one, that it would not have
been passed in silence, much less would it have received his

approbation.

But that the term ex post facto is applicable only to laws

relating to crimes, pains and penalties, does not rest upon
the bare acquiescence of the courts, or the authority of ele-

mentary writers. It has received a judicial exposition by
the highest tribunal in the nation. The decision of the Su-

preme Court of the United States, in the case of Calrhr and
wife, V. Bull and wife, 3 Dallas, 386, must be considered as

having put this question to rest. The point decided in that

case was, as to the validity of an act of the legislature of

Connecticut, which had a retrospective operation, but which
did not relate to crimes. All the state courts, through
which that case passed, decided in favor of the validity of

the law. It was then taken up to the supreme court of the

United States, where the judgment was affirmed. The court

was clearly of opinion, that the prohibition in the United
States constitution was confined to laws, relating to crimes,

pains and penalties. Judge Chase, in delivering his opinion,

says, " every ex post facto law must, necessarily, be retro-

spective, but every retrospective law is not an ex post facto
law; the former, only, are prohibited by the constitution."

Patterson, Justice, said, " he had an ardent desii-e to have
extended the provision in the constitution to retrospective

laws in general," and concludes his remaks by saying, "but
on full consideration, I am convinced that ex post facto laws
must be limited in the manner already expressed." Ser-

geant's Constitutional Law, 347. No higher evidence, I be-

lieve, can be adduced, of the existence of any principle of
law, than is afforded by these authorities, that the law under
consideration is not an cx post facto one. It is considered

that it is retrospective, and that as a general principle of leg-

islation it is unwise to enact such laws; yet it is not the
province of a court to declare them void. No prohibition to

the exercise of such a power by the legislature is contained
in the constitution of the United States or of this state, and
it is an incontrovertible principle, that all powers which are

not denied them by one or other of those instruments, are

granted. The next inquiry is, does this law violate the obli-

gation of a contract?
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This question is easily answered. A contract is an af^ree-

ment between two or more, to do, or not to do, a particular

act—nothing like this appears in the present case. If a judg-
ment has been obtained, the law might, by implication, raise

a contract between the parties; but until judgment, the de-

fendant is regarded as a t(/rt feanorj he is prosecuted upon a

penal statute for a tort; the action would die with him, which
would not happen in the case of a contract. It is idle, there-

fore, to talk of a contract between the plaintiff and defend-

ant, and it is only between the contracting parties that the

legislature is prohibited from interfering. But in this case

there is no contract between any parties, and all reasoning
founded upon the idea of a contract, is nugatory. But it is

said, the legislature could not pass this law, because the plain-

tiffs have acquired a vested interest in the penalty, by com-
mencing suit, which can not be taken away.
The authorities relied upon to support this position, are

not apposite. The decisions in those cases, turned on the
construction of the laws, and not on the authority of the
legislature to pass them. In the case of Coleman v.' Shoioer,

(2 Show.,) which was an action brought after the passage of
the statute of frauds and perjuries, upon a marriage promise
made by parol, the judges said, they believed the intention

of the makers of that statute was only to provide for the
future, and not to annul parol promises which were good
and valid in law, at the time they were made. In the case
of Couch qui tarn v. Jeffries^ (4 Burrow, 2460,) lord Mans-
field placed his opinion on the intention of the legislature,

which, he believed, was not to do injustice to the plaintiff, bv
subjecting him to costs. So, too, in Dash v. Van Kleeck, 7
Johns., 577, the same ground was assumed. The court did
not intend to decide that the legislature could not pass a re-

trospective law, but that the one under consideration was not
necessarily retrospective, and tlierefore ought not to receive
that construction. In this opinion, the court was divided
three to two. But had the plaintiffs a vested interest in tlie

penalty before judgment ? a vested right is one perfect in
itself, and which does not depend upon a contingency, or tlie

commencement of suit. Suit is the means of enforcino-, or
acquiring possession of a previously vested interest, but the
commencement of suit does not of itself, even in a qui tarn,

or popular action, vest a right in the penalty sued for. The
only consequence that results from the commencement of a
popular action is, that it prevents another person from suin<x,

and the executive from releasing the penalty. Blackstoiie,
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(v^ol. 2, p. 442,) in speaking of the means of vesting a right

in chattel interests, says, " and here we mnst be careful to

distinguish between property, the right of which is before

vested in the party, and of which only possession is recov-

ered by suit or action, and property, to which a man before

had no determinate title, or certain claim, but he gains as

well the right, as the possession, by the process and judgment

of the law. Of the former sort, are debts and choses in ac-

tion." In these cases the right is vested in the creditor by
virtue of the contract, and the law only gives him a remedy

to enforce it. " But," continues he, " there is also a species

of property to which a man has not any claim or title, what-

soever, till after suit commenced and judgment obtained in

a court of law, where before judgment had, no one can say

he has any absolute property, either in possession or in ac-

tion; of this sort are, first, such penalties as are given by
particular statutes, to be recovered in an action popular."

Here is an authority directly in point. In the present case

no judgment had been rendered previous to the passage of

the law releasing the penalty, consequently, no right to the

penalty had vested in the plaintiffs, which this law directs.

The right which the plaintiffs had acquired by the commence-

ment of the suit was, according to Blackstone, " an inchoate,

imperfect degree of property," which required the judgment

of the court to consummate, and render it a vested right.

Before judgment in a popular action, the property in the pen-

alty is imperfect and contingent, liable to be destroyed by a

repeal of the statute upon which suit is brought. This prin-

ciple is settled in a variety of cases; in that of Seaton v. The

United States, 5 Cranch, p. 283, Judge Marshall, in deliver-

ino- the opinion of the court says, "That it has been long

settled upon general principles, that after the expiration or

repeal of a law, no penalty can be imposed or punishment

inflicted, for violations of the law committed while it was in

force." The same point was decided in the case of the

Schooner Rachael v. The United States, 6 Cranch, 329; and

in the case of the United States v. Ship Helen, 6 Cranch, 203,

the doctrine is fully settled that, even after judgment of con-

demnation in rem for a breach of the embargo laws, provided

the party appeals, or obtains a writ of error, he may avail

himself of a statute repealing the penalty enacted subsequent

to such condemnation. In Ihe People v. Coleman, the court

unanimously awarded a new trial, in order that the defend-

ant might avail himself of a defense given by a statute passed

subsequent to the commission of the offense; and in the case
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of the ComrnonwcaUh v. Diiane, 1 Binney, OOl, tlie defend-
ant had been indicted at common law for a libel: after a ver-

dict, and before judgment, the lef^islature passed a law that,
" after the passage of this act no person shall be prosecuted
criminally for a libel." The supreme court refused to give
judgment on the verdict. The terms of this act were nc^t

retrosjiective, yet the court considered it so, and must neces-
sarily have acknowledged the power of the legislature to pass
such laws. (See also Sergeant's constitutional law, 348 ; 1

Cranch, 109, and 3 Dail., 279.) These cases require no
comment. They are directly on the point under considera-
tion, and have settled the doctrine, that a repeal of a law
imposing a penalty, after verdict for the penalty, is a bar to

a judgment on the verdict. The court has no longer any
jurisdiction of the case. There is no law in force upon which
they can pronounce judgment. If then, the legislature can,

by a total repeal of the law of 1819, defeat a recovery for an
infraction of it before judgment, can they not by the act of
1825, release all penalties incurred anterior to its passage ?

There is no rule of law which denies them the power of doing
that indirectly, which they may do directly. In effect and in
principle, there is no difference, and the power to do the
greater act, includes the less.

It is said that the king can not remit an informer's inter-

est in a popular action after suit brought ; this is no doubt
true, but it is equally true that the parliament can. It is

not pretended that the executive could remit the penalty in
this case, but that the legislature may. Neither the consti-
tution of the United States, or of this state, -contain any
prohibition to the exercise of such a power by the legisla-

ture, and their powers have no limits beyond what are im-
posed by one or other of those instruments, nor is it neces-
sary that they should. They form an ample barrier ao-ainst

tyranny and oppression in every department of the govern-
ment, and secure to the citizens every right in as perfect a
manner as is compatible with a state of government. If thev
should, by mistake, or from any other cause, attempt the
exercise of a power incompatible with the constitution, the
obligation of a court to resist it is imperative. But '* it is

not in doubtful cases, or upon slight implications, that the
court should pronounce the legislature to have transcended
their powers. In the present case, I am clearly of opinion,
they have not done so. The law under consideration is not
an ex pist facto law, because the generally received and well
settled import of the terra is not applicable to a law of this
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character. It impa'rs the obligation of no contract, for the

conchisive reason that no contract ever existed, and for the

same reason it can not be said to destroy a vested right. 2

DalL, 3U4. 1 Cranch, 109.

The objection that this law works injustice to the county,

is not well founded. All the rights of the county, contem-
plated to be secured by the law of 1819, are secured by
this.

The object of the law of 1819 was to compel persons

bringing slaves into this state for the purpose of emancipa-

tion, to give bond for their maintenance. This law requires

the bond to be given, which has been done, and all costs of

suit and damages incurred in any case to be paid, which the

defendant has also offered to do in this case. The county,

tlien, is secured, not only against prospective injury, but

against all damao;es heretofore sustained. There is no
ground of complaint, then, on the part of the county ; they

are secured in their rights, and lose nothing. In another

point of view which this case is susceptible of, I am satisfie I

that the law under consideration is not unconstitutional.

On an inquiry into the different kinds of corporations, their

uses and objects, it will appear that a plain line of distinction

exists between such as are of a private and such as are of a

public nature, and form a part of the general police of the

state. Those that are of a private nature, and not general

to the whole community, the legislature can not interfere

with. The grant of incorporation is a contract. But all

public incorporations which are established as a part of the

police of the state, are subject to legislative control, and may
be changed, modified, enlarged, restrained, or repealed, to

suit the ever varyino; exigencies of the state. Counties are

corporation of this cTiaracter, and are, consequently, subject

to legislative control.

Were it otherwise, the object of their incorporation would

be defeated. It can not be doubted that Madison county, as

a county, might be stricken out of existence, and her inter-

est in a popular action thereby defeated. Upon what prin-

ciple, then, can it be contended, that the legislature can not

remit a penalty in a popular action brought for her benefit ?

Every view I have been able to take of this interesting and

important subject leads to the conclusion that the legislature

have the constitutional power to pass the act of 1825, releas-

ing Coles, upon the terms prescribed in that act.

^riie judi^ment of the court below must be reversed, and

the proceedings remanded, with directions to the circuit
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v-ourt to receive tlie defendant's plea upon his J'aying costs,

Szc. (a)(1)

Judgment reversed.

Starr, for defendant in error.

Turncy and Reynolds, for defendant in error.

Adam W. Snyder, Appellant, v. The President and Direct-
ors OF the State Bank of Illinois, Appellees.

APPEAL FROM ST. CLAIR.

Tlie debtors to the stat j bank can not raise the objection that tlie ba k is
unconstitutional. (2)

An avermi'nt in the scxre facias issued to foreclose a niortgacre given to the
state bank, thar, " S." made iiis note lo plaintiff for $760, :s sufficient to show
ihat he borrowed and leceived that amount

Judgment will be rendered against liim who commits the first error in plead-
ing. (3)

Opinion of the Court hy Justice Lockwood. Tlie plaintiffs

below brought a scire facias in the St. Clair circuit court, on
a mortgage, executed to them under the act incorporatinf

(a) In the case of F etcher v. Peck, Cranch, 138, the supreme court of the
United States say, that an ex post facto law is one which renders an act
yuiiishable in a manner in whicli it was not ]iunishable at the time it was
committed. This definition, says Kent in the 1st volume of his Comm., page
382, is di^^tingnished for its comprehensive brevity and precision, and it ex-
tends equally to laws inflictinL;- i)ersonal or pecuniary penalties, and to laws
passed after the act, and afi'ecting a person by way of punishment, eithtr in
his person or estate.

The legislature is competent to relieve from a forfeiture after jud"-raent,
and where the money goes to a county. Conner v. Bent, Missou- i Kep., 23 .

(!) In the case of The People v. Wren, it was saidbv the court, (appiovinf
of the case of Coles v. County of Madison,^ "As the constitution of this
state contains no restrictions, either exp.ess or implied, upon the action of
the le'.'islature in such a case, we hold that it has absolute control over luuni-
cii al corjioraions—to ere ite, change, modify, or destroy them at pleasure"'
4 Scam., 27-'^. The same principle is held i i Bradley v. Case. 3 Seam oiiT)

Bush V. Shipmfin. 4 Scam., LS(i. County of Richland v. Comity of Lmv-
rmce. 12 111., 8. Trustees of Schools v. Taiman, 13 ill, 30. OutzweUer v
Th e People, 14 111., 142.

Under the constitution of 1818, the governor had the power to grant a par-
don to one convicted of a crime, and thereby not onlv release him from
imprisonment, but also from a fine, which otherwise wou'ld have belon"-ed to
the county. IlolUday v. The People, 5 Gilm., 216. And it is believed the
] resent constitution does not lessen the power of the governor in this respect
Constitution of 18-18, art. 5, sec. 8.

(2 This is overruled by the case of Linn v. State Bank, 1 Scam , 87 which
see and notes.

'

(.3) P/io;Z>ev Jay, post. Davis v. TFiJej/. 3 Scam., 236. McDona^lv WiJhic
13 I 1., 22. Thr People V. M. & A. R. R. Co., 13 ill., 66. P. S: 0. R R Co v
Neill, 16 i;i., -69.

"'

21
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the state bank. The defendant below pleaded that the consid-

eration of the mortgage was the paper of the state bank,
and that the incorporation of said bank was in violation of
the constitution of the United States, and that therefore he
is not bound to pay said mortgage. To this plea, the plain-

tiffs below demurred. The circuit court sustained the de-

murrer, and rendered judgment for the amount due on the

mortgage. From which judgment the defendant below has
appealed to this court.

The errors assigned are, 1. That the incorporation of the

bank, and issuing the paper, are contrary to the constitution

of the United States: 2. That there is no averment of

money received by Snyder: 3. That there is no breach set

out in the scire facias. As to the first jioint, the court are

of opinion that the debtors of the bank can not raise the

objection that the charter of the bank is a violation of the

constitution. After having borrowed the paper of the insti-

tution, both public policy and common honesty require that

the borrowers should repay it. It is, therefore, unnecessary
to decide whether the incorporation of the bank was a viola-

tion of the constitution or not. As to the second assignment
of error, the court are of opinion that the averment that

Snyder made his note to plaintiffs for $760, is sufficient to

show that he borrowed and received that amount.
The court, however, are of opinion that no breach has been

assigned, and that the plaintiffs below by demurring to de-

fendant's plea, have opened the pleadings, so as to authorize

the court to decide who committed the first error. For want
then of a sufficient assignment of a breach of the note or

mortgage, the judgment must be reversed with costs, and the

cause remanded, with directions to permit an amendment of

the scire facias, dbc. {a) Judgment reversed.

Reynolds, for appellant.

Cowles, circuit attorney for appellees.

Put the rule that a demurrer must be carried baek and sus*^ained to the first

defective pleadiu'T. does not apply to a |)lea in abatement. If a plea in abate-
m ut is bad, altliougli the declaration may also be defective, Ihe demurrer will
be sustained to tlie p.ea, and the defendant ruled to answer over. Ryan v.

May, 14 111., 49.

A demurrer to a special plea can not be carried back to the declaration,
after a direct demurrer to it has be 'u overruled, and the general issue plead-
ed. Brawner v. Lomax, 23 HI., 496.

(a) Vide Crnlg v. The State of Missouri, where the constitutionality of the
loan office of Missouri is discussed. 4 Peter's Rep.

Borrowers of loan office certificates are liable to pay the sum contracted
for, and it is no defense to say that they are bills of credit. Missouri Kep.,
45J. Mansker et al. v. The SLite of Missouri.
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Rankin v. Beaird.

David Rankin, Plaintiff in Error, v. William A. Beaird,
Slieritf, Defendant in Error.

ERROR TO ST. CLAIR.

The legislature can by an act release a person fr m imprisonment who has
been convicted of forgerj', though one-half of the fine impo ed agfiinst him,
goes to the person attempted to be defrauded by the forgery. The sheriff
releasing the convict, under such an act, it is not liable lor an escape.

Opinion of the Court hy Chief Justice Wilson. This action

IS brought against Beaird, as slieriif of St. Clair county, for

$1000, for the escape of William D. Noble, who was com-
mitted to his custody upon a conviction of forgery, at the

May term of the circuit court of St. Clair county, by which
he attempted to defraud Rankin of $1000. The judgment
of the court was, that he should be fined $2000 one half to

Rankin, and stand committed till the fine and costs were
paid. In January, 1823, the legislature passed an act re-

quiring the sheriff of St. Clair county, who was Beaird, the

defendant in error, to discharge Wm. D. Noble out of cus-

tody, which he accordingly did. On the trial of this cause,

Beaird plead the act aforesaid in bar of the action, to which
j^lea Rankin demurred, and the demurrer was overruled by
the court, and judgment rendered for defendant. It is said

that the statute relied upon by Beaird, is unconstitutional,

because, by discharging Noble out of custody, it destroyed a

vested interest which Rankin had in the judgment against

him. It is unnecessary to inquire what interest Rankin had
in the fine imposed on Noble, because, whatever interest he
originally had in that, he has yet. It would be absurd to con-

tend that he had a vested right in his imprisonment, and this

act has no other effect than to discharge him from imprison-
ment.

It may be questioned whether Rankin had any vested in-

terest in the line till it was collected; but if it is admitted
that he had, this act does not destroy it, but leaves him to

his action. See the authorities referred to in the case of
the County Commissioners v. Coles, to which this is in some
respects analogous.*

The judgment of the court below is affirmed. (1)

Judgment affirmed.
Blackwell, for plaintiff in error.

T. Reynolds, for defendant in error.

* An e. page 154.

(1) If a third person had acquired a vested interest in the fine, or in the
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Gilham and others v. Cairns.

Isaac Gilham and others, Appellants, v. Caldwell Caikns,
Appellee.

In chancery, all the parties in interest and whose rights may be affected,

ought to De made parties to the bill, and if the court is called upon to dis-

pense with the proper parties, some reason therefore ought to be disclosed
in the bill.

Opinion of the Court hy Justice Lockwood. This was an
appeal from the Monroe circuit court, sitting as a court of

chancery, on a bill filed against the heirs of Gilham, de-

ceased, for a specific performance of a contract executed by
their ancestor to one Jacob A. Boyce, for the conveyance of

a tract of land lying in Monroe county. The third error

assigned is the want of proper parties to the suit, inasmuch
as Boyce should have been a plaintiff or defendant, his inter-

est being affected by the decree. The omission to make
Boyce a party, is clearly erroneous. 2 Bibb's Kep,, 316,

184. There is, no doubt, some discretion vested in a court

of chancery, as to whom must be made parties, but where a

court of chancery is called upon to dispense with the proper

parties, some reason ought to be disclosed in the bill. In
this case, for aught that appears, Boyce is alive, or if dead,

has left heirs capable of protecting their rights. The court

ought not to exercise a discretion in dispensing with parties

who are interested, without sufticient cause being shown.

For this cause, the decree must be reversed with costs. The
court are also of opinion, that costs ought not to have been
decreed against the defendants, admitting the decree to have

been correctly made, as it does not appear that the defend-

ants have ever refused to convey the premises, or that they

have ever been requested to do it.

The court see no objection to the circuit court of Monroe
county entertaining jurisdiction in this case, but on the con-

trary, they think there is a manifest propriety that the suit

should be instituted there. They formed this opinion upon
the effect given to decrees in chancery, by the 14th section

of the act regulating the practice in chancery.*

The other errors assigned, do not appear to be of sufficient

importance to require an examination by this court. The
decree of the circuit court is reversed, with costs, and the

costs of the suit, neither the legislature nor the Governor had power to divest
him of it. HoUiday v. The Peop e, 5 Gilni., 216. Rowe v. St de, 2 Bay, 5(j,5.

Exparte, McDonald, 2 Wharton, 440. Unite i States v. Lancaster, 4 v\'ash.

C. C. R., 61, 5 Bac. Abr., 288.

* Laws of 1819, page 172.
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Jones' adiu'rs v. Francis and others.

case remanded with permission to amend the bill by consti-

tuting Boyce a party, (a) (1)

Decree reversed,

Starr, for appellants.

T. Reynolds, for appellee.

JosiAH T. Betts, and Samuel Smith, adm's of Michael
Jones, dec'd, Plaintiffs in Error, v. Jesse Francis and
Mary Ann his Wife, and Finley Bippy, by W. C. Gree-
nup, his Guardian, Defendants in Error.

ERROR TO RANDOLPH.

The words, " and thp plaintiff doth the like," can not be taken as a traverse of
a plea of payment.

A plea of payment is a good plea in an action of assumpsit, and without it

evidence of counter demands can not be received.

This was an action of assumpsit for money had and received,

&c., brought by the defendants in error, as administrators of
M. Jones, deceased. The defendants below pleaded wo?i as-

sumpsit, and payment, without concluding the plea with a

(a) The want of proper parties is not a sufficient ground for dismissing the
bill. It ought to stand over to make new parties. 3 Cranch, 320.

The supreme court, in an equity cause, will not make a final decree upon
the merits, unless all persons who are essentially interested are made parties
to the suit, although some of those persons are not within tlie jurisdiction of
the court. 7 Cranch, 69. 9 Wheat., 733. 10 Wheat, 152.

All persons materially interested in the subject, ought to be parties to the
suit. Hickock v. Scribner, 3 Johns. Cas. in error, 311.

(1) The general rule in equity requires all persons materially interested in
the subject or object of the suit, however numerous, to be made parties, com-
plainants or defend nits, that all may be provided for and protected by the de-
cree. Greenup v. Porter, 3 Scam., 65. :Scott v. Moore, id., 315. Eilstone v.

Blanchard, 2 Scam , 420. Willis v. Henderson, 4 S :t m., 20. Spenr v. Camp-
bell, id., 426. Montgomery v. Broun, 2 Gilm.. 5,si. Hoare v. Harris, 11 111.,

24. Webster v. Frtuch, id , 254. Whdney v. Mayo, 15 111., 255.

Where the parties are numerous, and it would be very inconvenient to
make all j^ersons interested parties, bills are allowed to befi ed on behalf of
the complainants and all otiiers interested. Mattinx. Drxjden, 1 G;lm., 209.
Whitney \. Mayo, 15 \\\.,2bo. County of Pike v. The State, 11 111., 202. 4
Scam., 20.

Courts will take notice of the ommission of proper parties, though no de-
murrer be interposed for that purpose, where it is manifest that tlie decree
will affect the interest of such as are not joined. Herrington v. Hubbard,
1 Scam.. 573

In Scott adm'r, v. Bennett, 1 Gilm., 647, the objection of want of proper
parties was first made in tlie supreme court, and was held to be in time.
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verification, simply stating that the intestate in his life time
had fully paid and satisfied, &c. Issue was joined upon the

first plea, and to the plea of payment the plaintifis added a

si')niliter. Jury, and verdict and judgment for the plaintifis

below. To reverse that judgment a writ of error was prose-

cuted to this court.

Opinion of the Court hy Justice Lockwood. Several errors

have been assigned in this cause which do not appear to merit
consideration, except the fourth, which is, " That no issue was
joined on the plea of payment." The words, " and the

plaintiff doth the like," can not be taken as a tr averseof a

plea of payment. 1 Littell's Rep., 64.

A plea of payment is a good plea in an action of assumjjsit,

in order to enable the defendants to set oft" any demand they

may have against the plaintiff's; and without such a plea, evi-

dence of counter demands could not be received.

From the record, this court cannot intend that the defend-

ants were permitted to give evidence under the plea of pay-

ment. The judgment must therefore be reversed with costs,

and the cause remanded with permission to the parties to

amend their pleadings in the court below. (1)

Judgment reversed.

T. Reynolds^ for plaintiffs in error.

Starr, for defendants in error.

(1) Although never expressly overruled by our court, yet at this .time this
decision can hardly be sustained. That a plea of payment is a good plea is

true; but that evidence of payment could not be given under the general
issue is, we think, incorrect. In Crews v. Bleakley, 16 HI., 21, the comt said
that evidence tending to prove payment may be given under the geneal is-

sue. And this is now the settled docaine. 2 Greenl. Ev., p. 4-'o, sec, 51(3.

We apprehend the court was also in error in saying, "From the record, this

court can not intend that the defendants were permilted to give evidence un-
der the plea of payment."' Befause the i^lainiiff hiid tailed to reply to the
plea, the defendants could not be prejudice I thereby. If the parties go to
trial without tiling a replication, it will be cured by the v rdict. See note to

Brazzle et al. v. Usher, ante, p. '65, where the authorities are collected on this

subject. See also Paimelee et al. v. Fischer, 22 111., 212. Stevenson v. Sher-
wood, id., 238. .



JUNE TERM, 1826. 107

i;c!aii;;enon v. Turcotte and Valois.

N1C110LA.S Beauoknon, Appellant, v. Fraxqois TuiiCorrE and
Fkansois X. Valois, Appellees.

APPEAL FROM ST. CLAIR.

A party who asks equity must do equity: and where a party .sicjned a note for

specie, supposinn; it ;o be for state pajjcr, ihoii;,''i no f' and was practised,

and a judgment was entered against him lor the specie value oi^ S'> niudi
state paper as tlie note called tor, cliancery will noc relieve against such
judgment as it is equitable.

If a defendant neglects to avail himself of a legal defense, a court of equiiy
wid not relieve him.

Opinion of the Court hy Jui^tice Lockwood. This is an

appeal from the equity side of the circuit court of St. Clair

county. The bill tiled in this cause alleges that the appellant

Avlien he executed the note, was deceived as to the kind ot

money in which it M'as payable, and was also deceived as to

the language in which it was written. When the appellant

executed the note, neither Turcotte or his agent was present,

and there is no ground to charge either ot them with any
knowledge that any fraud or misrepresentation had been used

in obtaining appellant's signature to the note. The court

below, however, acting under the impression that the appel-

lant supposed that in executing the note he had made himself

liable only to pay its amount in state paper, have reduced the

judgment to the value of state paper at the time it became
due. This is all that justice requires, for the appellant was
willing, and agreed, according to his own showing, to become
the security of Valois for the amount of the note in state

paper. It perhaps might well be doubted, whether the testi-

mony was altogether sufficient to establish the fact that any
imposition was practised in obtaining the appellant's signature

to the note. But the court do not intend to disturb the

decree of the court below, as we are satistied that the appel-

lant has received all the relief that he is entitled to, upon the

most favorable view of the case. It is a well settled principle

in equity, that a party who seeks relief in a court of chancery,

must first do equity. In this case, neither Turcotte or h s

agent practised any fraud or deception. Turcotte was delayed
in collecting his debt against Valois, in consequence of the

appellant's signature being by him affixed to the note, and
the bill acknowledges his willingness and agreement to exe-

cute the note, supposing it to be payable in state paper. It is

then no more than equitable, that he should pay the value of
state paper when the note became due. The imposition sup-
posed to have been practised, in representing the note to have
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heen written in English, could produce no injury ; the real

imposition, if any, consisted in representing the note to be
payable in paper instead of specie, for which relief has been
granted. Strong doubts are entertained by the court whether
the appellant was entitled to any relief. The object in a

court of law in serving the process on the party, and filing a

declaration ten days before court, is to apprize the defendant

of the precise nature of the appellant's demand against him,

and if the defendant neglects to avail himself of the means
thus furnished him, of ascertaining the cause of bringing the

suit, courts of equity will seldom interfere to protect parties

from the effects of such negligence, when the defense is a

legal one. Tlie authorities to this point are numerous. 1

Bibb., 173. 2 Bibb., 192.

Chancellor Kent, in delivering his opinion in the case of

Duncan v. Lyer, 3 Johns. Ch. liep. 356, says :
" It is a set-

tled principle, that a party will not be aided after a trial at

law, unless he can impeach the justice of the verdict or report

by facts, or on grounds of which he could not have availed

himself, or was prevented from doing it by fraud or accident,

or the act of the opposite party, unmixed with negligence or

fault on his part." As Turcotte has not appealed, and as the

court are satisfied, although the testimony is loose, that justice

has been done, they w^ill not disturb the decree, as pronounced
in the court below. The decree must be affirmed with costs.

(«) (1)

Decree affirmed.

Dlackwell, for appellant.

Sta7'r, for appellee.

(a) Where a party, in an action at law, had notice of a defense in time to
avail himself of it, bu. neglected lo do so. he will not be allowed to liti ate
the matter in chancery, but is forever concluded by the judgment. 1 Johns.
Cas., 436.

There may be cases in which relief ought to be extended to a person who
miglit have defended, b .t has omitted to defend hiniselt at law; but such
cases do not frequently occur. 7 Cranch, 332. Mar. Ins. Co., of Alexandria
V. Hoopor.
See Hubbard v. Hobson, and the cases there referred to.

(1) See note to Moore et al. v. Bagley et al., ante, p. 94.
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Kimmel v. Sliultz and others.

Peter Kimmel, Plaintiff in Error, v. Conrad Shultz, Fred-
EKicK Ko>jiG, and Lewis Mayek, Defendants in Error.

ERROR TO JACKSON.

Where a suit is brought a<T;ainst several joint debtors, a recovery must be had
against all or none, unless one or more of the defendants inierpose a de-
fense which is personal to himself, such as infancy or bankruptcy. (1)

A judgment rendered in a sister state, is to be regarded in the same light
here, as it would be in the state where it was rendered. (2)

The court can not notice a judgment record on which suit is brought, unless
it is made a part of the record by bill of exceptions.

Opinion of the Court hy Justice Lockwood. This is an action

of debt brought on a judgment obtained in the state of Penn-
sylvania against the plaintiff in error, and Henry G. Pius, and

(1) In an action of debt or assumpsit against several, when all are served
with process, the judgment must be against all or none, unless some of them
interpose a defense personal to themselves, such as infancy or bankruptcy

;

and it is immaterial whether the liability is joint, or joint and several. Owen
et al. V. Bond, ante, p. 128. RusseL v. Hog in, 1 Scam., 552. Hoxeyy. County
of Macoupin, 2 Scam., 36. McConnell v. Stvailes, id., 571. Tolman v.

Spaulding, 3. Scam., 14. Frink et af. v. Jo?ifs, 4 Scam., 170. Wright etal.
v. Meredith, id., 361. And if a writ is issued against several and served on
part oidy of the defendants, the plaintiff must show a right of action against
all, or he can not recover against such as are served with process.

A judgment against several is a unit, and if erroneous as to one, must be
reversed as to all Brockman v. McDonald, 16 111., 112.

(2) Under the constitution of the United States, and the laws of Congress,
the judgments in personam of the different states, are placed on the footing
of domestic judgments ; and they are to receive the same credit and effect,
when sought to be enforced in different states, as they have bv law or usage
in the particular state where rendered. A judgment fairly and duly obtained
in one state, is conclusive between the parties when suedon in another state.
Bimelcr v. Dawson et al., 4 Scam.. 542. Welch v. Sykes, 3 Gilm., 199. Buck-
master V. Qrundy et al., id., 626. Fryrear v. Laurence, 5 Gilm., 325. McJil-
ton V. Love, 13 ill., 491. The cases of Mills v. Duryee, 7 Cranch, 481, referred
to in the opinion of Justice Lockwood, and Hampton v. McCo?i7iei,3 Whea-
ton, 234, are to the same effect.

The defendant may show, in bar of an action on the record of a judgment,
in another state, that the judgment was fraudulently obtained, or that, tlie
court pronouncing it had neitlier jurisdiction of his person, nor of the sub-
ject matfer of the action. If he succeed in establishing anv one of these de-
fenses, the judgment is entitled to no credit, and the plaintiff is driven to his
suit on the original cause of action. See the cases cited above : also Harrod
V. Barretto, 2 Hall, 302. Shumway v. Stillman, 6 Wend., 447. Starbuck v.
Murray, 5 Wend., 148.

In an action on a record which shows that the appearance of the defendant
was entered by an attorney, the authority of the attornev will be presumed •

but it may be shown by the defendant that the attorney had no such power'
and thereby defeat a recovery. Thompson v. Emmeri, 15 III., 415, And the
same opinion is intimated in Welch v. Sykes, 3 Gilm., 197.

The record of a judgment is used as evidence on the trial; and when in-
troduced, affords conclusive evidence of the facts stated in it. Thus, if the
record shows affirmatively that the defendant was personally served with
process, or personally appeared to the action, it furnishes conclusive evidence
of the fact stated, and the defendant can not controvert it. JRust v. Froth-

22
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Henry A. Kurtz. The writ and declaration in tliis suit, are

also against all of tlie judgment debtors, but this judgment is

rendered against Kiminei only. It appears from the sheriff's

return, that the writ was executed on all the defendants, and
no reason is assigned why the judgment was not rendered

against the whole.

Several errors have been assigned, but it will be unneces-

sary to take notice of more than the second error, which is,

that judgment was given against Kimmel, on the plea of vtd
tiel record. This was clearly erroneous. The rule is we 1

settled, that where a suit is brought against several joint

debtors, you must recover against all the defendants or none,

unless one or more of the detendants interpose a defense

which is personal to himself, such as infancy or bankruptcy.

Robertson v. Smith and others, 18 Johns. Rep., 459.

In this case it does not appear that Pius and Kurtz made
any defense, consequently judgment ought to have been

taken against them by default. The judgment for this error

must be reversed with costs, and the cause remanded, with

liberty to both parties to amend their pleadings.

As difficnlty may arise in the further prosecution of this

suit, the court think proper to remark, that according to tlie

decision of the supreme court of the United States, in the

case of Mills v. Duryee, 1 Orancli, 481, the plea of nil debet

is not a good plea in an action of debt founded on a judg-

ment recovered in any of the courts of the several states,

and upon the principles assumed in that case, the third plea

would be bad. Such judgments, according to that case, are

to be regarded in the same light they would have been, had
they been sued upon in the courts of the state where they

were originally recovered. No other defense can here be

made, but wdiat could have been made in Pennsylvania, and

if the common law doctrine in relation to judgments prevails

in that state, the question in relation to the partnership of

Kimmel, Pius and Kurtz, must be considered as conclusively

settled, so far as regards this suit, by the judgment in Penn-
sylvania.

The decision in the case of Mills v. Duryee, has by courts

mgliam, post. Welch v. Sykes, 3 Gilm., 197. Thompson v. Emmert, 15 111.,

415. Hall V. Williams, 6 Plckt-riiig, 232. 6 Wend., 447.

In Owens v. Ranstead, 22 111., 161. the reasoning of the coiu-t is apparently
in coutlict with the cases above ciied. They there held that the retm-n of an
officer to a writ, is only prima facie evidinee of the facts stated in it; and
in a proper case equity woald n-lieve against the effects of it. 1 erhaps the

better reason is, and consistent witli the vaiious decisions on thesubjt ct,that

although, in an action at law < n the record, the defendant can not controvert
it, yet if it be untrue in fact, he may obtain rt-lief in equity.
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of great respectability, in several of the states, been regarded

as a harsh decision, and may lead to many oppressive conse-

quences if adopted in extonso. The court, in delivering that

opinion, seemed to be aware that there was a <Jescri})ti(jn of
judgments, such as judgments obtained on attachments with-

out notice, that ought to be an exception to their rule, and
they appear to lay stress on the fact that in the case under
consideration the defendant had notice and ajypeared in the

suit.

It is therefore suggested by the court to the counsel for the

defendants in error, whether it ought not to appear fn^m the

declaration wdiat the notice in the original suit M'as, and what is

the effect of the judgment in Pennsylvania. The laws of the

several states are to be cons dpred as facts, and in general,

like other facts, ought to be averred and proved. If tJie law,

however, presumes that the judgment was obtained upon suf-

ficient notice of the pendency of the suit, it would probably

be proper for the defendant, by plea, to allege such facts as

would be sufficient to show that the judgment ought not to be
clothed with its conclusive character as at common law.

The court would also remark that in case this suit should

be brouo;ht ao-ain before them in reo-ard to the etlect and
nature of the record produced in evidence, that the record

ought to be brought up by a bill of exceptions. As it is pre-

sented to them in this case, they could not notice it. From
any thing that appears on the record, it was received as evi-

dence in the court below, without objection, {a)

Eddy, for plaintiff in error.

Cowles, for defendants in error.

(a) See Browder v. Johnson, ante, page 96.
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Wright V. Armstrong.

JosiAH Weight, Plaintiff in Error, v. John Akmsteong, De-
fendant in Error.

ERROR TO MADISON.

To maintain the action of replevin there must be an unlawful taking from
the actual, or constructive possession of the plaintiff.

Akmsteong, the plaintiff in the court below, sued out a writ

of replevin against Wright for a horse, to which Wright
pleaded iwn cepit; secondly, property in one Elihu Mather;

thirdly, property in himself; and lastly, the statute of limita-

tions. On the trial a bill of exceptions was taken, from which

it appears that the plaintiff proved that the horse in question

was the property of his wife,—before her intermarriage with

him, and while she was a minor, the horse strayed from her,

and was not in her actual possession for five years before the

commencement of the suit. The defendant proved that the

horse in question was in the possession of Philip Creamer for

about three years, who sold and delivered him to one Lock, who
sold and delivered him to Elihu Mather, who sold and deliv-

ered him to the defendant. It was claimed that the horse had

strayed from the plaintiff more than five years previous to

the commencement of this suit, during a part of which time

the plaintiff's wife was a minor, ITo other taking was proved

on the part of the defendant than the aforesaid sale and deliv-

ery, except that it was proved that Creamer took the horse

into his possession after it strayed from plaintiff's wife. The
iury found the property in the plaintiff. A motion was made,

on this proof, to direct a nonsuit, which the court overruled,

but save judgment on the verdict for the plaintiff, to reverse

whicli judgment a writ of error was taken to this court, where

it was assigned for error, that the court ought to have directed

a nonsiiit, f©r the reasons, first, because no actual taking of

property in the plaintiff's declaration mentioned, was proved

to have been done on the part of Wriglit, the defendant; sec-

ond, that no tortious taking of the said property was shown on

the part of said AVright ; and third, that no taking was

proved from the plaintiff's possession by any person.

Opinion of the Court hy Justice Bkowne. This was an

action of replevin, brought against the plaintiff in error for

the unlawful taking of a horse. The defendant pleaded,

besides property in himself and property in a third person,

non cepit, and the statute of limitations. On the trial before

the circuit court of Madison county, the defendant in error,
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the plaintiff below, proved the horse was claimed to belong to

plaintiff's wife. That it was also claimed by Philip Creamer,
who sold the horse to one Lock, who sold it to one Elihu
Mather, who sold it to the defendant. This was all the evi-

dence of taking by the defendant.

To maintain the action of replevin, there must be an unlaw-
ful taking from the actual, or constructive possession of the

plaintiff, which has not been proved. The judgment must
therefore be reversed, {a) (1)

Judgment reversed.

Starr and Cowles^ for plaintiff in error.

Blackwell^ for defendant in error.

(a) Replevin lies for- any un' awful taking of a chattel, and possession l)y

the plaintiff and an actual wronjitul tnkiuji; l)y the defendant, are necessary
to support the action. Panghum v. Patridge, 7 ..ohns. Kep., 140.

The action of replevin is grounded on a tortious taking, and sounds in
damages like an action of trespass. Hopkins v. Hopkins, 10 .Johns. Kep., 360.

At common law, a writ of replevin never lies, unless there has been a
tortious taking, either originally or by construction of law. by some act
which makes the party a trespasser ab initio. Meany v. Head, 1 Ma^on, 310.

The plea of nan cepit puts in issue the fact of an nctual taking ; and unless
there has been a wrongful taking from the possession of another, it is not a
taking within the issue; and a vvrongful detainer after a lawiul taking, is n -t

equivalent to an original wrongful taking. Ibid.

A mere possessory right is not sufficient to support this action ; there must
be an absolute, or at least a special property in the thing claimed. 5 Dane's
Dig., 516.

(1) The present statute in relation to replevin is as follows: " When'^ver
any goods or chattels shall have been wrongfully distrained, or otherwise
wrongfully taken, or shall be wrongfully detained, an action of replevin may
be brought for the recovery of such goods or chattels, by the owner or person
entitled to their possession." Purple's Statutes, p. 868, bee. 1. Scates' Comp.,
p. 266.
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Baker v. "Whiteside.

Alswokth Bakek, Appellant, v. Samuel Whiteside, Appellee.

APPEAL FROM MADISON.

Asa general rvile, the terms of a written agreement can not be changed by
parol, but the time of its performance may be extended. (1)

To a declaration on a contract to convey a lot of ground by deed, if one
hundred and twenty -five dollars was paid at a certain time, a plea, that no
demand was made for the deed, and that defendant was always ready and
willing to execute it, and that the defendant offered to make the deed ac-

cording to his covenant, and the plaintiff objected and said when he wished
the deed he would apply for it, is good. (2)

Opinion of the Court hy Chief Justice Wilson.* This is an

appeal from the Madison circuit court, in an action of cove-

nant on a writing obligatory, executed by S. Whiteside to A.
Baker, in the penalty of two hundred dollars, that if he, the

said Baker, should pay to the said Whiteside one hundred
and twenty-five dollars, on or before the first day of October

next ensuing, he, the said Whiteside, would execute and de-

liver to the^aid Baker, a deed in fee simple, for a lot in the

town of Edwardsville.

Baker avers in his declaration, that he did pay the sum of

one hundred and twenty-five dollars, according to agreement

;

nevertheless, the said Whiteside did not, on the first day of

October, or at any time before or since, execute and deliver

to the said Baker, a good and sufiicient deed, although often

requested so to do. To this declaration, the defendant

pleaded two pleas:

1. That the plaintiif made no demand of the said defend-

ant, for tlue deed specified, and that the said defendant was
always ready and willing to execute the same.

2. That the said defendant offered to make the deed ac-

cording to his covenant, and the said plaintiff objected, and
said, when he wished the deed he would apply for it.

(1) The time of performance of a contract may be extended by a subsequent
parol aiireement, and no new consideration is necessary, where there are
mutual acts to be performed by the parties. Wadswurth et al. v. Thompson,
3 Gilm., 423.

It is a familiar principle, that you may give evidence to explain, but not to

vary, add to, or alter a writien contract. This is a general rule. But if there

is doubt and uncertainty, not about what the substance ot the contract is, but
as to its particular application, it may be exulained and properlv directed.

Lane v. Sharp, 3 Scam., 573. Doyle et al. v. Teas et al., 4 Scam., 257. Scott,

administrator v. Bs?mett, 3 Gilm., 254. Scammon v. Adams etal., 11 111.,

577. OReer v. Strong, 13 111., 681). Harlow v. Boswell, 15 111,, 57.

2) In case of bond to convey land, the purchaser is not bound to prepare
and tender a deed to the vendor to execute, unless such obligation can be
fairly inferred Irom the term of the contract. The rub may be different in

England. Buckmaster v. Grundy, 1 Scam., 314. 2 Randolph, 20.

* Justice Smith having been counsel in this cause, gave no opinion.



JUNE TERM, 182G. 175

Baker u Wliitcside.

Both these pleas are demurred to, and the question, pre-

sented for our determination is, wliether or not, the court

below erred in overrulini^ the demurrers.
As the second plea presents the strongest ground of de-

fense, we will consider it first. If it is a correct ])rinci])le of

law, and that it is, the court is fully satisfied, that he who
prevents a thing from being done, shall not avail himself of

the non-performance he has occasioned, the demurrer was
correctly overruled. The plaintiff's conduct can l)e consid-

ered in no other light than a waiver of the condition of the

bond so far as related to the time of its performance. As a

general rule, it is true, that the terms of a written agreement
can not be changed hy parol, but that the time of its perform-
ance may be extended, is settled by a variety of cases; that

of Keating v. Price, 1 Johns. Cases, 22, is directly in point.

In that case, the defendant promised in writing, to deliver a

quantity of staves, on or before the first day of May, 1796.

The defendant, on the trial, proved, that in January, 1796,
the plaintiff agreed to extend the time until the spring fol-

lowing. The court said, that an extension of time may often

be essential to the performance of contracts, and there can
be no reason why a subsequent agreement for that purpose,
should not be valid, and proved by parol evidence.

The first plea, the court is of opinion, is also good. Ac-
cording to the true construction of the contract, no time is

fixed for executing and delivering the deed; a demand by
the plaintiff was therefore necessary, and as no such demand
is averred specially, the demurrer to the plea was correctly

overruled. The judgment of the court below is affirmed,

and the cause remanded, w4th leave to the plaintiff to with-
draw his demurrer, and take issues on the pleas filed, (a)

Judgment ajjii'ined.

Starr, for appellant.

Cowles, for appellee.

(a) .3 Durnford and East's T. R.. 591. Philip's Evid^^nce, 439. The time of
the performance of the conditiMU of a bond may be enlarjied by a parol agree-
ment l)et\V(en the 1 arties. jF;c7Jii/((/ v. Gi/l)e?t, 3 Johns. Rep.", 52<J. bee also
Thompson v. Kttchum, 8 Johns. Rei>., Iby.
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The State Bank v. Buckmaster.

The President and Directors of the State Bank, Plaint-

iifs in Error, v. Nathaniel Buckmaster, Defendant in

Error.

ERROR TO MADISON.

The omission in a writ, of tlie words, "Tlie people of the state of IlUno's to

the coroner," &c., is a mere misprision of the clerk and is amendable. (1)

This was a saf're facias brought by the plaintiffs in the cir-

cuit court of Madison county, against the defendant, then

sheriff of said county, to foreclose a mortgage executed by him
to the State bank. A motion was made by defendant's counsel,

to dismiss the suit on the ground of irregu arity in the scire

facias, the words, "the people of the state of Illinois to the

co"oner of Madison county,'' having been omitted. A motion
wa. also made by the plaintiffs' counsel to amend the scire

faC'a'^; which the court overruled, and sustained the motion
of defendant to dismiss. The errors assigned are, in dismiss-

ing the scirefacias and in disallowing the amendment.
Opin ion of the Court hy Justice L ckwood. The only ques-

tion submitted in this case is, whether the court ought to have

suffered the amendment asked for. The mistake committed
in the sci^'e facias is clearly a clerical error, and upon the

principle assumed by late cases, that the court will amend all

such errors, the court below ought to have permitted it. The
mistake in this case could not lead to any misapprehension or

in the least tend to surprise the party. The doctrine of amend-
ments is well calculated to advance justice and prevent delay.

The constitution requiring* that writs, &c., shall run "in the

name of the people of the state of Illinois," seems to be

directory to the clerk or person issuing the process, and the

omission of the words is a mere misprision of the clerk and

(!) The present constitution is identicnl with that of 1818. so far as relates

tothiscise. Articles, ec. '20. of ConstJtuti')nof 1848. In McFiKhlen v For-

<ter, '20 111., 515, which was a demur, er to a scire facias, the defendant oli-

ject'ed thai^ if did not run in the name of "The People of the State of II i-

nois:" but the court said: "it has, houever, been decided I'y this cour,,

(State Bank v. Buclcmaster,) in precisely such a case as this, that the omis-

sion of these words in a writ of scL fa. is a mere misprision of the cit r^,

and is amendable after a motion is m uie to dismiss on account of the omis-

sion. Here no motion was made to amend."

A fee-bill is a process, and must cnform to the requirement of the consti-

tution, that "All process, writs and other proceedings, shall run in the name
of "The Peop.e of the State of Illinois,' or it is void. Fe.risv. Crow, 5

Gilm., 96.

The precept under which the s' eriff makes sale of lands for non-payment <t

axe>; is not a process, and therefore netnl not run in the name of ' ihe Te )-

lie."
' Scarrltt v. Chapman. 11 111., 443. Ciirry v. Ilinman, id., 420. See a so

taxe
?."

nr

»Article 4, section 7

Harris v. Jcnks, 2 Scam., 475,
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ought not to work an injury to the plaintiffs. The court there-

fore erred in disinisslii<^ the ,<?6*«V<^ /^/c/^/.s- and enterini^ ju'li^-

nient against plaintiffs for the costs. The judgment is reversed

with costs, and the cause reniaudel to the circuit court ot

Madison, for further proceedings, (a)

Judfjment reversed,

Cowles, states' attorney, for plaintiff in error.

J. Reynolds^ for defendant in error.

Thomas Reynolds, Appellant, v. James Mitcfiell and others,
Aj^pellees.

APPEAL FROM ST. CLAIR.

Where judgment is rendere<^l by a .iustice :jf the peace, for a greater amount
than the defendant owes, his remedy is not by application to a court of
equity, but by appeal to tlie circuit court.

It is r ght to dissolve an injunct'on and dismiss the bill, without compelling
an answer from aL tlie ilefendants.

This was a bill in chan nery, filed by Reynolds against Mitch-
ell and others. The l)ill states that Reynolds made his note
in 1821, to one Wm. Small, for one hundred state paper dol-

lars, or bills of the State Bank of Illinois, which Small as-

signed in the same year to Mitchell, who is made defendant
to the bill, and that said Mitchell, as assignee of said Small,
afterwards brought Iris action on said note, before one Ed-
mund P. Wilkinson, a justice of the peace for St. Clair
county, on the 21st of September, 1822, and obtained a judg-

(a) Generally, all amendments are within the discretion "f the court, and
are allowed in furtli ranee of just ce, under the particular circumstances of
tlie case, ti Dane's Dig., 2.i0. A writ amended by adding tlie clerk's name on
paying cos's, id., 2y").

A C(i. s u on which the (k'fendant had been taken was allowed to be amend-
ed by i.dding tiie tes (ituiii clause, o Jolins. Rep., 144. 5 Johns. Re >.. laj. 2
Term. Rep., 737. 5 joliiis. Rep.. lUO. 1 Johns. Cas., 31. 3 Johns. Rep.. 443."

Amendments are reducible to no certain rule. P^ach par.i-ular case must
be left to the s mnd dis'-i\ tlon of the co.irt. The best jirinciple seems to be
that an amendment sli 1, or slial. not be permitted, as it will best tend to the
furth ranee or justice. 1 Ri,i., odd. Cler cal errors may b amended in a
criminal as well as in a civil case. 2 Bin., 514. Mistakes and misrrisions of
the clerk maybe amended at anytime. Hanlcy v. Dewes, Miss. Rep 17
Vule, 2 Tidd's Prac. 103{i. 2 Bos. & Pull., 2.5. u Johns. Rep , 3^(5. 1 Bos. &
"'"U.^ 31. 137, 329. 5 id., 103.
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ment on said note for 99 dollars and 99 cents, and that said

Wilkinson, who is also made defendant, combining and con-

federating with the said Mitchell to defraud said Reynolds,

rendered jndgment on said contract for so much specie,

when the said paper, when the note became due, was worth
only 40 cents to the dollar, and that the justice liad no power
to give judgment for the nominal amount of the note in

specie. The bill further al.eges that Reynolds, at the time
tiie judgment was rendered, ottered to the justice the amount
of the note in bills of the State Bank, which were refused

—

that an execution has issued on said judgment for specie

which Reynolds replevied for three years, after the expiration

of which, another execution issued for specie, which was
levied on the personal property of Reynolds. The bill prays

fur an injunction, and the defendants to answer, &c. Mitch-

ell alone answered the bill, admitting the purchase of the

note from Small, and the rendering judgment thereon, and
the replevy, &e., but denies that Reynolds ever offered to the

justice the amount of the note before the judgment, averring

his willingness to take it before the judgment, but not after,

and contended that as Reynolds did not pay the note in

State Bank paper before the judgment, and when it was due,

that he was entitled therefore, to recover the value of the

amount of said state paper, at the time the note fell due, and
that said justice had a riglit to determine judicially what that

value was, and that he did determine it to be 99 dollars and
99 cents, as stated in the bill. He also pleads the judgment
and replevy in bar of all equity—denies that state paper was
not worth more than 40 cents to the dollar, and all fraud,

combination, &c. Upon iibng this answer, a motion was
made to dissolve the injunction and dismiss the bill, which
was sustained by the court, and an appeal taken to this court.

It was assigned for error that the court erred in dismissing

the bill and dissolving the injunction, for the reason. First,

because the justice had no right, by law, to render a judg-

ment for specie, on the note; and Second, because a decree

was made, and the injunction dissolved, when the parties in

interest, and charged in said bill, had not answered, to wit,

the justice Wilkinson.
Opinion of the Court l>y Justice Lockwood. The court

are of op.nion, that the appellant has misconceived his rem-
edy. If the judgment before the justice was rendered for

too great an amount, the remedy was an appeal to the circuit

court. The plaintiff' having neglected to take an appeal, can

not now be relieved in equity. The court has a right to

dismiss the bill, and dissolve the injunction, without compel-
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ling an answer from all the defendants. The judgment is

affirmed with costs. (1)

Judgment affirmed.

Cowles, for appellant.

Blackwell, for appellee.

(1) In Sims v. Huosby, post, a default was entered a^i^ainst the defendant
and the clerk ordered to assess tlie damages. The clerk, in makinj^ the com-
putation, overlooked a credit indorsed oii the note sued on, and thereby en-
tered the judgment for more than was due. The supreme court, in that case,
sa d: "If the clerk, in the discharge of that duty, (assessing damages,) sh(mid
allow either too much or too little, the court, under whose direction it is made,
will, upon motion, correct it. To that court, then, and not to this, the appli-
cation should be made." And again in Wilcox v. Woods et al., 3 Scam., 51,

"It is alleged that the court erred in rendering judgment fur a larger amount
than the note, as set out in the declaration, shows the plaintiff entitled to re-

cover. This can not be assigned for error. The proper remedy of the party
was by motion in the court below, where the error could have been corrected.""'

This was again repeated in Smith v. Lnsk, 3 Scam.. 411. But I can not sat-

isfy myself that tne principle intended to be established by these cases is

correct. In the cases referred to, the decisions were correct so far as they re-
lated to tho*e particular cases, because the notes not being a part of the 'dec-
laration, and not being preserved in any manner in the record, the court
could not see that the assessments were too large. But suppose a note is set
out in hoec verba in the declaration, thereby making it a part of the declara-
tion, and the record shows the judgment to be for more than the plaintiff sued
for, why is it not error that the supreme court can reform ? Suppose a ver-
dict to be found by a jury ; the evidence is preserved by a bill of exceptions

;

and from that the court sees the plaintiff has obtained a verdict to which he
was not entitled, and will set it aside without hesitation. And why? Be-
cause the record shows the verdict is too large. Now if the clerk, instead of
a jury, assess the damages, and commits an error, and the record shows 'he
error, why is it not the duty of the appellate court to correct it as well as if it

had been the fault of a jury ? Can iliere be any reason why the court will in-
terpose to correct the errors of a jury, and not of a clerk, when the record in
both cases shows the error ?

In a late case, Sexton v. School Corn'r, 19 111.. 51, the court in fact decided
in accordance with these views, although the rejiort does not show that tliis

question was raised. The action was on a note executed to the school com-
missioner. A de ault was entered, and the clerk in assessing damages in-
cluded twelve per cent, interest, and this was reversed, although the error was
not preserved in the record in any other manner than the statement made in
1 he declaration, and the judgment. See also, 6 Mass. Rep., 272. 2 Wash. Rep.,
173.

An injunction may be dissolved, on motion, before answer, where there is no
equity on the face of the bill. Richard et al v. Prevo, post. Puterbaugh v.

Elliott et al., 22 III., 157. Beaird v. Foreman, post.
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Henkt Hats, Adm'r, Appellant, v. John Thomas and
OTHERS, Appellees.

APPEAL FROM ST. CLAIR.

The computation of the civilians is adopted to ascerlain who are next of kin
to an intestate.

Where a person dies leaving no issue or father, bxit mother, brothers and sis-

ters, the mother is the heir to her son's whole estate.

If the court, in looking into tlie whole record, find a decree has been entered
in favor of persons hot entitled to it, this court is bound to reverse it.

An entire judgment against several defendants can not be affirmed as to one,

and reversed as to the others, and the same rule should prevail as to plain-

tiffs.

This was a suit in cliancery, brought by the appellees

against the appellant for a share of the estate of an intestate

to whom they claimed to be the heirs at law.

Ojmiion of the Courthy Chief Justicey^wj&o^y' The first

question presented in this case is, who are the next of kin in

equal degree to the intestate. It appears from the bill, that

the intestate died without issue, but that he lett a mother,

b; others and sisters.

According to the computation of the civilians, the father

and mother are related to their children in the first degree,

and brothers and sisters in tlic second. According to the rule

of Hilhouse V. Chester, 3 Day's Eep., 166, 210, the compu-
tation of the civilians is adopted, to ascertain who are next

of kin, and this rule prevails, whether the expression is used

in relation to the descent of real or personal estate. The
court thinks that the civil law mode of ascertaining who are

next to kin, ought to be adopted in construing our statute,

as being more agreeable to the nature of things, and more
conforniable to adjudged cases. The mother is therefore to

be considered the next of kin to the intestate, and entitled to

the whole of her son's estate. (1) It is, however, objected,

that it is now too late to take the advantage, that persons are

complainants in the bill in whose favor a decree has been

made, who are not by law entitled to such decree, because no

* LocKWOOD, J., having been counsel in this ciuse gave no opinion.

(1) This is now ch mged by statute, whicli provides, ihat when there are no
children of the intestate, nor descendanls of such children, and no widow, the

esta.e shall go to tiie parents, brothers and sisters, in equal parts among
tiiem; and if one of the parents be dead, the survivor sliall take a double
portion. The same statute also provides that the computation among colla-

teral relations shall be according to tlie rules of the evil law. Purple's stat-

utes, p. 1200, sec. 46. Scales' Comp., p. lltHJ.

A posthumous child will inherit directly from the parent, with tlie same
eifect as if it had been born at the time of the de ease of the pa ent. Dct-

rlck V. Migatt, 19 111., 146. McConntl ct al. v. Smitli, Adm'r, Uc, 23 111., 6i\
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objection was taken below to the improper joinder of parties

who have no interest in the suit. This oljjecri(^n can not

prevail, however nincli the court may regret that so much
expense has been incurred before the discovery of the error.

The court is bound to look into the whole record, and if they

find a decree has been made in favor of persons who are not

entitled to it, they are bound to reverse it. 4 Hen. and

Munf., 200. 16 Johns. Rep., 348.

A further question arises here,^whether the decree may not

be reversed in part, and affirmed' in part. This may be doiie

where the decree or judgment is in distinct parts, but in this

case, the decree is for an aggregate sum to all the complain-

ants. It has been decided that an entire judgment against

several defendants can not be affirmed as to one, and reversed

as to others, 14 Johns. Rep., 417 ; and the same rule

should prevail as to plaintiffs. The decree must therefore be

reversed. The court, have, however, a discretion as to costs,

and inasmuch as the defendant did n'ot avail himself of the

error below, and the mistake appears to be mutual, the court

order that each party pay his own costs, both here and in

the court below, {a) Decree reversed.

Cowles, for appellant.

Blackwell^ for appellee.

(a) The next of kin are those who are so determined y tlie civil law. by
which the in. estate himse f is th- termi us, a quo the several de'^rees arc^

n;imbered. Under that rule the i.uher stands in ilie liist de.uree. the gr.-nd-

fathei- and grandson in the second, and in the collateral line, tiie com utation

is from the intestate up to the common ancestor of the inle.-tate, a..ilthe per-

S'U whose relationship is sought after, and then down lotliat person. Ae-
< ording to that lule, the intestate and his brothers are related in tlie second
degree, the intestate and his uncle m the third degree. 2 Kent's Comm., ;«9.

The court of king's bench declared in the case of Blachoroughx. Davis,
1 r. Wms., 41. 2 \ esey, 215, that the father and mother Had alwa.\ s the pre-

ference before the brothers and sisters, in the inheritance of the personal

es ate, as being esteemed nearer Oi k.n.

Under the statute of distribution, claiman s tnke per stirpes only when
they stand in unequal degrees, or claim bv representation, but when they are

all in equal degree, as three brothers, three nephews, &c., they take per
capita, or eacli an equal sliare. 2 Kent's Comm., 342.

Our statute of distributions passed in 1S29. (Laws of 1829. page 206.) de-

clares that where tuere shall be no children of the intestate, nor descendants
of such children, and no widow, then the estate goes tn the parents, brothers

and sisters of tue deceased person and their descend mts. in e:iual parts

among them; if there be a widow and no child, or descendants of a chi d,

then the one-haif of the real estate, and the whole of the personal estate

shall go to the widow as her exciusive estate forever. If there be no children

or descendants of children, and no widow, no parent-, brothers or sisters, or

de-cendants of brothers and sisters, then the estate descends in equal parts
to tlie next of kin to the intestate, in equal degree, compming by the rales of

the civil law.
From this law it will be perceived that the rule of distribution as declared

in the case of Hays v. Thomas, is now altered.
Where a judgment is entire, there must be a total affirmance or reversal. 12

Johns. Kep., 434.
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Ladd and Taylok, Plaintiffs in Error, v. Ninian Edwards,
Defendant in Error.

EEROR TO POPE.

If a sailt is bi'onsht against three or more obligors in a bond, on some of
whom process is not served, the regular course is, to take judgment against
those on wliom process has been served, and by sci. fa. against those not
served.

Where a party defendant appears and pleads by I'ttorney, without process, it

is error to proceed to judgment against tliose wlio liave been served, with-
out also taking judgment"against him who thus appeared l)y attorney.

If such defendant should die after plea filed, and before judgment, his death
should be noticed on the recoi'd.

Opinion of the Court hy Justice Smith.* This is an action

against three joint and several obligors.

The principal error relied on by the counsel for the plain-

tifi" in error is, the discontinuance of proceedings as to one
of the defendants on whom process was not served, but who
appeared by attorney. Several decisions of the supreme
court of Kentucky are cited as supporting the objections

urged. Those decisions are inapplicable to the present case,

because they relate to cases of a different character from that

before the court. The 31st section of the act of 22d of

March, 1819,f regulating the practice in the supreme and
circuit courts of this state, provides that the plaintiff may

* LocKWooD, J., having been counsel in this cause, ga\ e no opinion.

+ Laws of 1819, page 147.
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proceed to judiifineiit afi^aiTist those on whom process is served;

and hy scir<' facias against tliose on whom it may not be

served. There is, however, a discontinuance after the ap-

pearance of the defendants, which can not be cured, and
whicli is clearly error. Tlie statute can afford no means of

curing it. One of the defendants was not served with pro-

cess, yet he appeared by attorney and pleaded. Against liim

no judgment has been entered. As this court must presume
this appearance to have been authorized, and as no proceed-

ings liave been had against him after his appearance and plea,

and the judgment has been entered against the other two de-

fendants only, it is most evidently erroneous. If, as was
remarked in the argument, he died after plea filed, and before

the entry of the judgment, the suggestion of his death should

have appeared on the record The court can not pass beyond
the record to ascertain the fact. Let the judgment be re-

versed with costs, and the cause remanded to the court below,

with leave to the plaintiff to proceed anew. (1)

Judyinent reversed.

Starr, for plaintiffs in error.

Coioles, for defendant in error.

TnoaiAS Mason, Appellant, v. Tue Peesidext and Dikectoes
OF THE State Bank of Illinois, Appellees.

APPEAL FROM EDWARDS.

To authorize an inquiry by tlie sheriff into tlie i iglit of propertj'. it is r.pces-
sary tlun\* should be a talvius; of pi^rsonil property by a writ of execution
regularly issued at the suit of a plaintiff aga.nst a defendant, and a claim
interposed by a third person. And in case of an apjieal to ilie circuit court,
all the proceedings before the sheriff are to be transmitted; if they are not,
the circuit court can not exercise jurisdicdon.

Opinion of the Court by Jtistice Smith.* The extremely
imperfect state in which this cause is presented to the court
by the record, has led to some embarrassment as to the course
which ought to be adopted in the disposition to be made of it.

AYhether from its manifest imperfections and omissions it

ought not to be dismissed as presenting no absolute question
for the determination of this court, or whether bv deter-

(1) See note (1) to the case of Klmmel v. Shultz, ante, p. 169.

*liOCKAVooD, J., having been counsel in this cause, gave no opinion.
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milling from the record itself that no case is presented of

which the court below had jurisdiction, to reverse the judg-

ment of the court below for that cause.

It is alone by inference that this court can imagine what the

real cause of inquiry and adjudication was intended to have
been in the circuit court. It would seem to relate to an appeal

from some inquiry had before a sheriff as to the right of per-

sonal property taken in execution at the suit of some one

under the act of 10th of January, 1825,* amendatory of an act

prescribing the mode of trying the right of property in certain

cases, approved the 7th of February, 1823. But whether or

not such was the case, we are, from the record, left entirely

to conjecture.

By the second section of this act, it is made the duty of the

sheriff, whenever property is taken by him under execution,

and shall be claimed by a person not a party to the writ of

execution, to ascertain the right of property through tlie inter-

vention of a jury of twelve men, before whom the respective

parties may exhibit their evidence, reserving to eitlier party

the right of appealing from such decision to the circuit court

of the county where such decision may be had. In case of an

appeal from the decision had before the sheriff, it is made the

further duty to transmit to the clerk of the circuit court of

the count}^ of which he is sheriff, ten days before the first day
of the term of the court next following the time of such

inquiry had before him, all the proceedings by him had in

such case, and the circuit court may review the same in such
manner as it shall direct.

Froui the provisions of the law it clearly follows that there

must have been a taking of personal property under a writ of

execution regularly issued at the suit of a plaintiff against a

defendant, and a claim interposed by a third person to author-

ize an inquiry by the sheriff, and that in case of appeal, ail the

. proceedings are to be transmitted to the circuit court in the

manner directed by the act. In the present case, nothing

appears to show that the sheriff could assume jurisdiction of

the inquiry, if it be admitted by the proceedings set forth by
the record, (which is certainly very doubtful,) that such an
inquiry was ever made.

For auglit that appears to this court, no writ of execution

ever issued at the suit of any one, no personal or other prop-

erty was ever taken from the possession of the defendant, or

third person, nor have proceedings relative to such an
inquiry ever been returned into the circuit court of Edwards

* Laws of 1825, page 69.
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county. How then could the circuit court of Edwards county

ever assume jurisdiction of the supposed controversy, wlieu

none appears to have existed before tlie slieritf ? The circuit

court could alone entertain jurisdiction of tlie matter of ijiqury

before the sheriff, as an ap])ellate court, and in ])roceedinjL^ to

review the inquiry before the sheriti:", is it not indispensable

that the proceedings had before him should have been return-

ed to the court to enable it to exercise jurisdiction in the case?

It is urged, that tlie parties, by their appearance, have given

the court jurisdiction. This to a certain extent is true, if the

court had jurisdiction of the subject matter; but that subject

matter must be presented to the court in a form sufficiently

definite for it to judge whether or not it has such jurisdiction.

Here the difficulty arises, that although the parties did aj)])ear

and proceed to a hearing, no cause or subject matter appears

to have been presented, upon which the court would give a

judgment. It is the want of this that vitiates the whole pro-

ceedings in the circuit court. The irregularity in omitting to

show the character of the proceedings before the sherifi', and
the entire absence in the record of any description of com-
plaint which could form the subject of a judicial investigation,

is too manifest to warrant a doubt of the want of jurisdiction

in the circuit court, notwithstanding the appearance of the

parties.

I am there'bre of opinion that the judgment be reversed

and that the plaintiff in error recover his costs. (1)

Jadgment reversed.

Eddy, for plaintiff in error.

Robinson, circuit attorney, for defendant in error.

(1) On the trial of the right of property, levied on under an execution, the
claimant objected to the execution on tlie ground that it was a nullity, liaving
been issued bv a court not h-wing jurisdiction. It was held, that if the exe-
cution was a nullity, the claimant oui>lit to have brought an aciion of tres-
)>ass. replevin, or trover, for the goods, against the olticer, and not liave re-
qui.ed a trial of the riulit of property. By requiring such trial, he admitted
tlie V ijidity of the execution and only claimed that it had been levied on las
property, and not on that of the defendant in the execution. HarrUon v.

Hingleton, 2 Scam., 21.

An officer, after having levied an execution, may have a controver.ed title

tried by a jury, whose verdict will b*; a guide and warrant tor his f.tui-e ue-
liou. Wentwin-th v. The Peoi)le, i Scam., 555.

24
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Anson Collins, Appellant, v. John Waggoner, Appellee.

APPEAL FROM MADISOK

Trespass will lie if the process is abused, or if after it has done its office, the
officer proceeds to act under color of it by direction of the plaintiffs, they
become both liable as trespassers.

Opinion of the Court hy Chief Justice Wilson.* The only

question presented by this case for the decision of the court is,

whether the, proper form of action has been adopted.

The facts in the case are, that Waggoner sued Collins in

replevin for a cow, npon which issue was taken, and a verdict

and judgment for Waggoner. Collins also pleaded a judgment
against vVaggoner on which an execution issued, by virtue of

which a constable took the cow and sold her, and he became
the purchaser. To this plea AVaggoner replied that the cause

of action upon which the judgment was rendered, accrued

before the iirst of May, 1821, that there was no indorse-

ment on the execution to take the notes of the state bank

;

that before and after the cow was taken by the execution, he

ofltered to pay it in notes of the state bank, or replevy it for

three years, and that Collins would not permit it to be done,

but directed the constable to levy. To this replication there

was a demurrer which was overruled; the case was then tried

upon the issue of non cepU., and a verdict and judgment for

Waggoner. It is contended that tresp;iss will not lie for any

act done under a process i-egularly issued from a court having

competent jurisdiction. This rule is true as regards acts in

conformity with the authority conferred by the process, even

though there should be malice in the manner of executing it.

But if the process is abused, trespass will lie, or if, after hav-

ing done its office, the officer proceeds to act under color of it

by the direction of the plaintiifs, tliey both become liable as

trespassers.

In this case before the justice, the statute permitted the de-

fendant to discharge the execution in the notes of the state

bank, or replevy it for three years, which he offered to do, but

the plaintitf in the execution refused to permit it to be done.

If he had stopped here he would not have been liable as a

trespasser, but he became so by the consequent levy of the

execution by the constable, under his directions, because it

had spent its force and was officially dead. The taking of the

* Justice's LocKWOOD and Smith having been counsel in this c.use, gave
no opinion.
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COW, therefore, was tortious and no more autliorized hy the

execution than the takin*^ property of a tliird person. The
judgment of the court below is affirmed, {a) (1)

Judgment affirmed.
Starr, for appellant.

Cowles, for appellee.

John Flack and Robert B. Johnson, Plaintiffs in Error, v.

John Ankeny, Defendant in Error.

EKROR TO JACKSON".

A warrant which states in substance, tliat A. B. had made complaint on oath
that C. D. and others had violently assaulti-d and beaten liim, and tlie offi-

cer required to arrest them and hxhv^ thein before the justice, contains
every ih ns essential to a valid warrant.

At conniion law, a justice may authorize any j'erson he pleases to be his offi-

cer, and under tlie act of 2'Jd ^lareli, ISIO, a magistrate can ap])()int a con-
stal)le in a ciiminal case, where there is a piobability thai the criminal will
escape.

Wh-'re a justice has jurisdiction, but proceeds erroneously, he is not a tres-
passi^r, but where he has noi jurisdiction, he is.

Opinion of the Court hy Justice Lockwood. This is an
action of trespass and false imprisonment, brought by An-
kenv against Flack, a justice of the peace, for illegally

issuing a warrant, and against Johnson for executing it.

The defendants below demurred to -the plaintilf's declara-
tion, on wdiich demurrer, judgment was given for the plain-
tiff, and his damages assessed by a jury of inquiry. The
only question presented in this case is, whether the plaintiff

below has set out a sufficient cause of action in his declara-
tion.

The declaration states that Flack, as justice of the peace,
unlawfully issued a warrant in substance as follows, to wit:
"Commanding any constable of Jackson county, to take the
body of Ankeny and others, and bring, &c., to answer the

(a) If a sheriff levy an exfcution after the return day, by the direction of
the iilaintiff and his atiorney, tiiey are all trespassers. Vail v. Lewis, 4
Johns. Hep.. 4 0.

An execution, after th expiration of the time within which it is made re-
turnable, is of no force, and an arrest under it is a trespass. Stoyel v. Law-
rence & Adain<i. S Day's IIo\k. l.

(1) See note to Mo'n e v. U'mWs et al., ante, p. 42, where the decisions on this
question are fully referred to.
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complaint of Edward Valentine in a case of assault and bat-

tery, and threats of his life, on the night of the 18th of this

instant, wherein he has this day personally appeared before

me, and solemnly swore that they struck, kicked, and
whipped him, so as to mangle his body most cruelly," and
given under the hand and seal of the justice. The declara-

tion further states, that "on said warrant is the following

indorsement, to wit: "I depute Robert B. Johnson, consta-

ble." which warrant so unlawfully issued as aforesaid, was
by the said Flack directed to, and handed over to the said

Johnson, deputed as aforesaid, and that Johnson executed

the same, by arresting the said Ankeny. This is the sub-

stance of the complaint.

This warrant contains every thing that is essential to a

valid warrant. It states, in substance, though perhaps not

very formally, that Valentine had made complaint, on oath,

that he had been violently assaulted and beaten, by Ankeny
and others, and the officer was required to arrest the oti'ender

and bring him before the justice. See 1 Ch, Crim. Law, 38

to 64. The justice had jurisdiction over the offense charged

against Ankeny, and he seems to have fully complied with

the 27th section of the act entitled "An act to regulate and
define the duties of justices of the peace and constables,"

approved 18th Feb., 1823.* So far, then, as issuing the

warrant is concerned, the justice acted within the pale of his

authority, and the court do not see any thing very objection-

able in deputing Johnson to serve it. At common law, a

justice may authorize any person whom he pleases, to be his

ofiicer, 1 Ch. Crim. Law, 38 ; and by the fourth section of

the act providing for the appointment of constables, approved

March 22d, 1819,t it is provided, "that nothing in this act

shall be so construed as to prevent any magistrate in the

state from appointing any suitable person to act as constable

in a criminal case, where there is a probability that the crim-

inal will escape," &c. The only possible objection that is

perceived to the appointment of Johnson, is, that in the dep-

utation, it is not stated that " there is a probability that the

criminal will escape." If magistrates were always held

liable for every trifling mistake tliey commit in the perform-

ance of their various ofiicial duties, few persons would be

found willing to accept an ofiice of so little profit, and at-

tended with such great risk. Courts, therefore, from neces-

sity, are bound to view their acts with reasonable indulgence,

and if they are governed by good faith, and act within their

* Laws of 1823, p. 184. + Laws of 1819, p. 163.
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jurisdiction, they ought not to be held liable for errors of
judgment in matters of mere form. The justice had power,
at common law, to make the appointment in the manner he
did, but if it should be supposed that the statute has im-
pliedly taken away this power, still, as the justice has the

power to make the appointment on a certain contingency, it

seems no unreasonable presumption that the contingency
existed that gave him the power to appoint in the manner he
has done.

The rule, applicable to cases of this kind, is well laid do-wn
by the supreme court of New York, in the case of Butler v.

Potter\ 17 Johns. Rep., 145. The court there say, "we have
decided that where a justice has jurisdiction to issue an at-

tachment, but j)roceeds erroneously in doing so, he is not,

therefore, a trespasser. The distinction is this: where the
justice has no jurisdiction, and undertakes to act, his acts

are coram nonjadlce, but if he has jurisdiction, and errs in

exercising it, then the act is not void, but voidable, only."
The declaration does not negative the idea, but that the

justice acted upon the belief of "the probability that the

criminals would escape." For ajiy thing that appears in the

declaration, the justice acted perfectly right in deputing
Johnson to serve the warrant, but if he erred in this respect,

still it can not be said but that he had jurisdiction over the
question, and this is sufficient for his justilication. If the

justice is not liable, there can be no pretense for sustaining
the action against Johnson. The judgment must be rev^ersed

with costs, {a) (1)

Judgment reversed.

Cowles, for plaintiffs in error.

Young and Ball, for defendant in error.

(a) N ) action of false imprisimment lies against the ju;l>;e of a court; i,f

record for any act done by him as judge, or in the execiUion of his office, ni.r
lor any error in judgment. 5 Dune's Dig., 586. Nor a judicial officer. 3 id., uu.

It is incomprehensible to say that a person shall be considered as a trespas-
ser, who acts under the process of the court, per Ld. iCE>iYOX, Ch. Just., i;i

the case of Belk v. Broadbent, 3 D. & E., 185.

it is a .general rule, the plaintiff is liable to false imprisonment, if the
court exceed, or pursues not its jurisdiction, and any power to commit must
be strictly pursued. So it lies if a magistrate has power lo commit, an i

proceeds irregu'arly. 5 Dane's Dig., 587.

If the court has no jurisdiction, its warrant, when given, affords no excuse
to the officer for the arrest. Ibid., r.S). The jurisdiction di courts and niai^is-
trates is a part of the law of th • land, and this, the officer, and everybodv
else, is bound to know. 3 Dane's Dig., 65.

It is a clear rule, that if a court not h iv'ng jurisdiction ord^r an ( ffi-pr to
do an act, and the officer obeys the oid .r, his act is not justified. lb d., pii.

6G, 68, 69.

(1) >^ee note to last case.
The lol owing is the provision of the prcse ;t statute in relation to the ap
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Adolphus F. Hubbard, Appellant, v. Jonathajj Hobson
Appellee.

APPEAL FROM GALLATIN.

As a general rule, a court of equity will not interfere to relieve a defendant
who has neglected to make his defense at law. Bur if he did not know oi

his defense until after the judgiueiit, a court of equity will relieve.

It is erreneous to enter up a decree against the security in the injunction
bond for the amount of the judgment at law and the costs in that suit, and
interes:. on the judgment, and six per cent, damages, and the costs of ti;e

suit in equity.

Opinion of the Court hy Justice Smith. Hubbard filed his

bill in the court below for relief against a judgment at law
obtained bj Hobson in the Gallatin circuit court, on a record

of a judgment against Hubbard in the Warren circuit court,

in the state of Kentucky. The court below, on a hearing,

dissolved the injunction, and dismissed the complainant's bill,

and also decreed that Hobson should recover the amount of

the judgment at law, with interest and costs, and six per cent,

damages from Hubbard and his security. To reverse this

decree the present appeal is prosecuted.

The counsel for the appellant, on the argument, assumed
four grounds on which they contended that a reversal ought
to be had:

1. That Hubbard being only a co-security with Hobson, in

the note which Hobson had been compelled to pay, no more
than a moiety could be recovered from Hubbard.

2. That by the conveyance to Hobson, by Gatewood, of 200
acres of land, to which Hubbard had an equitable interest for

a moiety, the claim had been liquidated as far as Hubbard
could be liable to Hobson as a co-security.

pointment of constables: "Any justice of the peace may appoint a suitable
person to act as constable in a criminal or other case, where there is a proba-
bility that a person charged with any indictable otiense will escape before
applicaiion can be made to a qualified constable; and the person so appointed
shall act as constable in that particular case, and no other; and anj^ tempo-
rary appointment so made as aforesaid, shall be made by a written indorse-
ment, under ihe seal of the justice deputing, on the back of the process, which
the person receiving the same shall be deputed to execute." Purple's Statutes,

p. 076, sec. 86. Scates' Comp., 714.

The e is also the further pr.ivision: " Whenever there shall be no constable
in any precinct, any justice of the peace in such precinct may appoint one,
who shall be qual fied as in other cases, and hold nis office until superseded
by an elec.ion. Purple's statutes, p. 662, sec. 16. Scates' Comp., 686.

In Gordon v. Knapp. the justice appointed a constable pro terii. to serve a
summons : the appointment was not on the back of the summons, but on a
separate paper. The court held the appointment not to be a compliance with
the statute, and said: "As a jus ice is an officer of inferior and special

powers, tlie existence of the causes whiah would justify him in deputing an
officer to execute process, shou d be shown; and the kind of process, and the

mode ot appoin ing the officer to execute it, should be in strict acconlance
with the statute, otherwise the appointment is void, and the service of the

process a nullity." 1 Scam., 489.
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3. That Ilobson had, previously to tlic renderinf^ of the
judgment in the Galhitin circuit court, receiverl full satiHfac-

tiou for liis claim against Hubbard, even if Hubbard should
be considered as the principal in tlie note which Ilobsfjii had
been com])elled to pay by the acceptance of 2<KJ acres of land
from Gatewood in discharge of his claim against Hubbard and
Gatewood.

4, That in dismissing the bill, and subsequently rendering
a decree against the complainant and his security in the injunc-

tion bond, the court exceeded its powers.
To this it was replied that the answer of the defendant in

equity, was conclusive, and that the complainant not having
availed himself of the matters set forth in his bill by way of
defense in the trial at law, was now precluded from offering

them in equity, and that that court would not interpose to

relieve him.
From a very deliberate and minute examination of this case,

three propositions arising out of the third and fourth points

made by the appellant's counsel, naturally present themselves
as the only important grounds for consideration; the lirst and
second points being deemed untenable and unsupported by the
facts embraced in the case; first, has the claim of the appellee

been released or discliarged by his acceptance of property
from Gatewood in satisfaction, or has he indemnified him-
self out of the avails of the property of Gatewood which may
have come to his possession?

Second, ought the appellant, if Hobson accepted property
in discharge, or indemnified himself out of the property of
Gatewood, to have made this a defense to the action at law,
and can he now, not having done so, assert it in equity?

Third, is the form of the entry and character of the judg-
ment warranted?

In order to arrive at a correct conclusion as it regards the
first proposition, I have examined the allegations of the bill,

and the denials in the answer, with great care, nor has the evi-

dence of the several parties which has been adduced, been less

diligently or cautiously observed. I confess there is much
obscurity and want of precision in many parts of the testimo-
ny, but from the best analysis I have been enabled to m:ike of
it, I have been led to consider it as establishing pretty clearly
that Hobson accepted from Gatewood the surrender of two
hundred acres of land lying on the Kashville road, in Ken-
tucky, for the purpose of either enabling him to create a fund
out of which he might indemnify himself for the liability he
had incurred by joining in the note given by Gatewood, Hub-
bard, and himself, to Hays, or as a satisfaction for the respon-
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sibility he had incurred in that transaction. That he subse-

cpentiy came into possession of the land, and conveyed it to

one Shackelford, for what consideration does not appear, but
its value is established at the time of such sale, to have been
of a greater amount than Ilobson's claim, and that he allowed

Gatewood seven hundred dollars for it, the exact amount of

the note he had joined in as a co-security, and had received

the land on account of that transaction.

It also appears that Hobson admitted to one of the witnesses

that the claim in question had been settled out of the property

and effects of Gatewood, and that when charged with having
received the two hundred acres of land in satisfaction of that

claim, he did not deny it. It is true, the appellee in his

answer, denies most positively that the claim had been paid

out of the effects of Gatewood, or that he had ever received

any tract of land to secure or discharge him from his liability

created by his securityship, and one of the appellant's wit-

nesses stands manifestly impeached, if his testimony were no"

clearly supported in most of its material parts, by three other

witnesses. The rule of evidence in equity is too well settled,

and the reason of it too well founded, to lead to the least

embarrassment in this state of the case, in deciding, that not-

withstanding the positive denial of the appellee, and even

admitting the witness alluded to should be considered as im-

]3eaelied and his testimony consequently rejected, that the tes-

timony of three of the other witnesses, so far as it regards the

point under consideration, must prevail. This being the state

of the evidence, it must be conceded that the first point is

affirmatively established, and that the appellant has made out

a case requiring the interposition of this court, unless, indeed,,

he is precluded by his own acts of negligence or folly; which
leads us to the consideration of the second point. It is no

doubt a well settled general principle in courts of equity, that

they will not relieve, where the party might have availed him-

self of the same matter in defense in the suit at law, but to

this general rule it is conceived there are some exceptions.

It is not understood that if the matter offered as ground for

relief in equity might have been admitted in a trial at law as

a defense, that therefore a court of equity will not interpose

its jurisdiction and power, but that the party must also have

been in a situation to have made such defense, and that

through negligence, inattention, or some other cause which he

mio-ht have controlled, he has omitted to do so.

By the establishment of the general principle, it surely

was not intended to preclude a party from interposing a de-

fense in equity, of the knowledge uf which he only became
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])Ossessed, since the determination of tlie suit at law, or the

truth of which, he had only found liimself capable of estab-

lishing since such determination. Believing that this expo-

sition of the rule re(piires only to be stated to be adiTiitted,

1 proceed to inquire whether the a])pellant comes within the

rule as it is interpreted. In the bill, he alleges that he only

came to the knowledge of the traiisfer of the land by Gate-

wood to Hobson, since the judgment in the suit at law, and
that not until after such judgment was rendered, did he be-

come possessed of the means of establishing the fact. It

does not appear that this statement is in any way discredited

or denied. Can it then be said that here is not a case pre-

cisely within the just interpretation of the rule, and that the

facts, as they are presented, do not furnish just cause for

allowing to the appellant the right of otlering, as a ground
for relief, that which, true it is, would have been matter of

legal defense in the suit at law, but of the existence of which
and the means of establishing, he only became possessed at a

period when, in such suit, it was wholly unavailing and could

not be heard ?

It is then clear that he was in a state of moral incapacity

to make such defense in the court below, and the reasoning

tliat he ought to have done so and can not therefore now be
relieved, is too unsound to need further illustration, and if it

be at all necessary to refer to authorities in support of the

correctness of the construction I have given to the rule,

among the numerous ones which may be found, reference

may be had to two of very modern date

—

Jlolfs executor's v.

(jra/ia?n, 2 Bibb, 192, and OuniiingJiam. v. Cadwell, Hardin,
123, It is apparent that the appellant could not hav^e made
the matter now presented the basis of the relief he asks, or

a subject of defense in the court below, and that he has there-

fore in no way depriveil himself ot the right of asserting it

in equity. The remaining question regards the form of

entry and character of the decree.

It appears from the record that the court below dissolved

the injunction, dismiKSfd the bill, and then rendered a decree

in the same cause against the appellant here and his security

in the injunction bond, who was no party to the suit, for the

amount of the judgment and costs in the suit at law, with
interest thereon, and six per cent, damages, and the costs of

the suit in equity. The entry of this decree, after the court

had adjudicated the cause and dismissed the bill, is thought
to be an anomaly in the history of judicial proceedings, and
lias doubtless arisen from a natural misconception of the pro-

visions of the statute under which the entrv is supposed to

25
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be authorized, and is, very probably, an error in the clerk.

From an examination of the 17th section of the act of 22d
of March, 1819,* regulating the practice of the courts of

chancery in this state, which is the statute referred to, and
the uniform rule of proceedings in courts of equity, it is not
perceived, where the complainant's bill is dismissed as not
affording sufficient ground for the interposition of the court,

that he can be amerced in any other way than being adjudged
to pay the costs of the suit, for, (as it it is technically said,)

his false clamor. Wliat the precise form of the proceedings
ought to have been after the dismissal of the bill, under the

statute, is, perhaps, not so easily settled. It is provided in

the statute quoted, that on the dissolution of the injunction,

the complainant shall pay six per cent., exclusive of legal in-

terest, besides costs, and that judgment shall be given against

the sureties in the injunction bond, as well as the complain-

ant, and that the clerk t-liall issue an execution for the same
when he issues an execuii(m on said judgment ; meaning,
doubtless, the judgment at law. Now, if this admits of any
interpretation, it must clearly sanction the idea of two sepa-

rate judi2,'ments, or why provide for two separate executions ?

If one judgment would embrace the whole, it could not be
necessary to have separate executions. If the court is au-

thorized to enter a judgment on the bond, in a summary
manner, against the obligors in that bond without notice,

which I am rather inclined to doubt, it should at least form
a separate proceeding from the order or decree in the suit in

equity; as it no'w stands, there are two distinct orders or de-

crees in the same cause of directly opposite characters; one

dii-missing the complaiiiant from the presence of the court,

and which is supposed to have terminated all proceedings in

the cause, and put him beyond the power of the court ; and

the other rendering on the other hand a large decree in the

same suit against him, in favor of the defendant who has

never prayed for it. Whether a judgment is authorized to

be entered up without notice, or whether the clerk is author-

ized to issue an execution, without even entering the common
torm of a judgment, as has been sometimes practised in this

state on re]>levin bonds, it is not necessary now to determine
;

but that the form and character of the decree is incorrect,

and that two decrees or orders, so opposite in their nature

and consequences, can not be made in the same case, nor

justified in practice, or warranted by the forms of law, I can

not doubt. Again, if this decree is to stand, in what situ-

ation does it leave the complainant ?

* Laws of 1819, p. 173.
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Upon a review of the whole case, I feel constrained to say,

that the claim of Hobson has been extinguished by the receipt

and disposition of the property of Gatewood, if the whole
current of the testimony in the cause is to be credited. That
the attempt to compel the appellant to pay it again, is, to say
the least, against the clearest principles of moral justice, and
the soundest rules of equity; and that putting out of view
the evidently erroneous entry of the decree of the circuit

court, the judgment of that court ought to be reversed, and
a perpetual injunction awarded, enjoining the plaintiff in

the action at law from proceeding on that judgment, and that

the appellant recover his costs, (a)

The judgment at law stands open, unsatisfied and in full

force and effect against him.
In equity, the court have made a decree against him for

the identical amount of this judgment with tlie interest on
that judgment, the six per cent, damages and costs of suit.

Is this monstrous absurdity and injustice of subjecting him
to satisfy these two judgments to be countenanced for a mo-
ment ? Undoubtedly not. The erroneous entry of the de-

cree is then, from this view alone, too manifest to require

further exposition. The decision in this court, in the case of

Duncan v. Morrison^ is, as it relates to this irregularity, di-

rectly in point, and has settled the question. (1)

Decree reversed.

Eddy, for appellant.

McLean^ for appellee.

{n) Any fact which clearly proves it to be against conscience to execute a
judsment, and of which the injured party could not avail himself at law, or
of which lie could have availed himself at law, but was prevented by fraud
or accident, unmixed with any fauit or negligence in himself < r his agents,
will justify an application to a court of chancery. 7 Cranch, 332, 336.

*Ante, p. 151.

(1) See note to the case of Moore et al. v. Bagley, ante, p. 94.
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J'lackwell & Co. v. The Auditor.

R. Blackwell & Co., Appellants, v. The Auditor of Public
Accounts, Appellee.

APPEAL FKOM FAYETTE.

Where a contract is made with th^ state to print the laws, &c., for so much
• in state paper "at its specie vahie, wlien the same shall become due and
payable." the amount to be paid by the s'ate is n >t to be ascertained by an
arbitrary valuation of the paper, made by the officers of the state, under a
law passed subsequent to the contract, but by a market or current value of

the paper.

Ojnnion of the Court hy Justice Lockwood. This is an

action of assumpsit, brono;ht by the plaintiffs on a special con-

tract to print the laws and journals at a specified rate.

The only question in the case is, whether the plaintiffs were

bound to receive state jDaper at an arbitrary valuation fixed

upon it by the legislature, subsequent to the making of the

contract. In the contract made with pLaintift's, the state

as'reed to pay them state paper, " at its specie value, when
tiie same shall become due and payable."

The facts in the case show that plaintiffs had in all re-

S]>ects performed their part of the contract, and that had

they failed, they would have been liable to a heavy penalty.

The case also shows that state paper was only worth thirty

cents on the dollar when the contract was completed and the

money became due, and that the auditor, under a statute

passed subsequent to the making of the contract, paid plain-

tiffs the paper at the rate of thirty-three and one-third cents

on the dollar. As the contract appears to have been entered

into in good faith, and in the ordinary manner of making
such contracts, the court can not believe that it was the inten-

tion of the legislature to violate the contract. The law re-

quiring state paper to be issued out of the treasury at a fixed

rate, does not necessarily apply to this contract, inasmuch, as

the plaintiffs were to be paid out of the contingent fund, a

fund over which the governor has exclusive control, and could

have paid the plaintifts their demand according to the con-

tract, and, no doiibt, the legislature supposed the plaintifi's

would be paid, in that manner, the full sum they were enti-

tled to. The ofiicers of government have, however, put a

construction upon the law", by which the phaintifi's have not

received the amount stipulated to be paid them.

This being a case not foreseen by the legislature, and which,

had they foreseen, they would have provided for; the court

feel constrained to say, that justice and good faith require

that the plaintiffs should recover the difference between the
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Maurer v. Derrick.

value of the paper aiid the rate they received it at. Tlie jiulg-
lueut must therefore he reversed.

Judgraent reversed.
Blackwell, for appelhiiits.

Cowles, circuit attorney for apj^ellee.

Andrew Maukeb, Appellant, v. John Derrick, Appellee.

APPEAL FKOM CLINTON.

Although the accounts of the plaintiff may originally have amoimted to
" more than 100 dollars, yet, if tlie defendant admits a balance to be dne to
plaintiff of Uss ihan 100 dollars, and promises to pay it, a justice of the
peace has jurisdiction.

Opinion of the Court hy Justice Lockwood. This action was
originally commenced before a justice of the peace and brouo-ht
into the circuit court of the county of Clinton, by certiorari.
On the hearing of the cause the circuit court decided that the
judgment below should be reversed, because the justice of the
peace had not jurisdiction of the cause. The action before
the justice was commenced on a contract or account, Sj^ecified

as follows, to wit

:

"John Dp:ekick,

To Andrew Maurek, Dr.
March 4, ) To 67 dollars which you owed to me—and
1826, \

specially promised to pay."
This debt was acknowledged to be due on account of horses

before that time by said Maurer, sold to said Derrick. On the
trial in the circuit court, it was proved that the defendant had
promised to pay plaintiff sixty-four dollars. It further ap-
peared in evidence that the promise of defendant was made
in consideration of a note held by plaintiff against defend-
ant, for upwards of 100 dollars, and that the note had subse-
quently came to the hands of defendant without payment in
full, leaving a balance of sixty-four dollars.

A jury impanneled in the circuit court brought in a ver-
dict for plaintiff' for that amount. The circuit court granted
a new trial, because the justice had not jurisdiction, and then
gave judgment for defendant. The question is, whether the
justice had jurisdiction. The only case decided in this court,
on this subject, is the case of Clark v. Cornelius^ pao-e 46. In
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Biggs and others v. Postlewait and others.

that cause, the plaintiff exhibited a charge before the justice of

176 dollars, and admitted a credit of seventy-seven dollars,

and this court decided that the justice had not jurisdiction.

The present case is, however, different. The plaintiff here

sues on a balance acknowledged to be due, and the proof sup-

ports the assu7npsit. There was no necessity for the justice

to investigate the accounts of the plaintiff beyond the specilic

sum acknowledged to be due, and which the defendant, upon
sufficient consideration, promised to pay. The statute giving

the justice jurisdiction, is, that he shall have it " over all debts

and demands not exceeding 100 dollars, where the amount or

balance is claimed to be due, on any contract, specialty, note

or agreement, or for goods, wares and merchandise sold and
delivered, or for work or labor done, or on account of any
sums of money not exceeding 100 dollars." The court are

of opinion that the justice had jurisdiction in this case. The
judgment below must be reversed. (1)

Judgment reversed.

'

Cowles, for appellant.

Blachwelly for appellee.

Biggs and others, Appellants, v. Postlewait and otheks,
Appellees.

APPEAL FROM ST. CLAIR.

A judgment can not be rendered against the spcurity in an administration
bond, nor is he liable to an action, until a devastavit, by suit, has first been
established against the administrator.

Opinion ofthe Court hy Chief Jtistice Wilson. This action

is brought for the use of Joseph Payne, one of the heirs at

law of John Payne, deceased, against the administrator of

the estate of said Payne, deceased, and his securities, upon
an administration bond taken in pursuance of a territorial

statute. The administrator and his securities are both de-

clared against, but one of the securities only is brought into

court. The breaches assigned in the declaration are, that

the administrator had not returned an inventory or sale bill

—that he had not administered, but wasted the assets, &c.,

(1) See note to Clark v. Cornelius, ante, p. 46.
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and avers, that goods and chattels to a large amount, came

to the hands of tlie administrator, but does not aver any

judgment against the administrator. To this declaration

there is a demurrer and joinder, which was sustained by the

court. The question is, as to the correctness of the decision

of the court upon the demurrer.

The statute, that requires the bond to be taken, upon

which this action is brought, is intended for the security of

the intestate's estate, and the benefit of heirs and creditors
;

but they must bring themselves within its object and intent,

before they can claim its benefit. A person claiming to be

an heir, and entitled to a distributive share of the intestate's

estate, must show himself to be thus entitled, in the ordinary

course of law, by a judgment, or decree against the adminis-

trator, establishing the amount of his demand, and a devas-

tavit by the administrator. Until these facts are established,

the security is not liable—his undertaking, as regards claims

against the intestate's estate, is collateral, and can only be

enforced, upon its being made to appear that the administra-

tor has failed to do that, which by law, he was required to

do. See 1 AVash., 31.

There is no averment in the declaration, that any judgment

has ever been obtained against the admmistrator. This, I

think, is essential, in order" to support the present action.
^
It

would be unreasonable, and against princip.e, to make a third

party liable in an action for a default, which it is not pre-

tended he has committed. The judgment of the court below

is afiirmed. (a) (1)
Judgment affirmed.

Blackwell, for appellants.

Cowles, for appellees.

J

(0) It is necessary, after a jiidctment asain^ an executor or administrator,

( s 8U h, to establish a divast (Vit by means of a second suit, hefon- an action

can l>e maintained on tiie ailministration bond. Gordon's adminMrators v.

The Justices of Frederick, 1 JNIunford's Kep., 1.

It seems that the executor or administrator must be convif ed of a devasta-
vit bv a verdict in a second suit, finding that he has wasted the as ets. or lias

e oiL>'a( d, disposed of, iind converted tlie same to his own u<e, before an acti n
can' he si;stained against the sureties. Cattet and others v. Carters execu
tors, 2 Muniord, 24.

(1) This decision was followed in the cases of areenup v. Woodicorth,
post, and same v. Brawn, post. But the act of 1829, (Purph-'s statutes. 1218,

Sec. 1 •(). Scates' Comp., 1207.) dispenses with the necessity of first establishing

a devastavit befor the adminis rator or executor, or bis securities can be
made liable. The People v. Miller et al., 1 Scam., 86.
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Mayo 1'. Chenowetli.

Jonathan Mayo, Appellant, v. John Ciienoweth, Appellee.

APPEAL FKOM EDGAR.

No action can be maintained ni^on an instrument of writinc: for the paynT^-it
of money, unless tlie instrument sliows upon its face to wliom it is payable.

Ojnnion of the Court ly Justice Beowne. This was a snit

originally brought before a justice of the peace of Edgar
county by John Ciienoweth against Jonathan Mayo, on an
instrument of writing of the following description :

" This
shall oblige me to pay thirty-five dollars on a judgment in the

hands of Lewis Murphy, Esq., against Mark A, Sanders, in

favor of John Ciienoweth, with interest from this date till

paid. Jonathan Mayo."
April 18, 1823.

A judgment was obtained against the said Jonathan Mayo
by the said John Ciienoweth, before a justice of the peace,

for the sum of thirty-five dollars, from which judgment the

said Jonathan Mayo appealed to the circuit court of Edgar
county, in which court the judgment of the justice of the

peace was affirmed, and from the judgment of the circuit

court of the aforesaid county, Jonathan Mayo takes an appeal
to this court.

The court below erred in rendering judgment below for the

then plaintiff, John Ciienoweth, against the defendant, Jona-
than Mayo, in this, that it is not shown by the said instrument
of writing upon which the action was founded, to whom it

was made payable. For which reason, the court is of the

opinion that the judgment below be reversed, (a) (1)

Judgment reversed.

Robinson^ for appellant.

Cowles^ for appellee.

(a) Vide Smith v. Bridges, ante, page 18.

(1) See note to Smith v. Bridges, ante, p. 18.
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Fail and Nabb v. Goodtitle, ex dcm.

Fail and Nabb Appellants, v. Goodtitle, ex dem., Hay and
Lagow, ApjDellees.

APPEAL FROM LAWRENCE.

A purchaser's richt under a sheriff's deed is not affected und r the act of

ISli), l)y its not beiny acknowledjiod in court. It is well aclcnovvied'^ed. if it

be ackhi)wled'j;ed Ix'fore the circuit court of the county of wliicli lie is

sheriff, and where tlie land lies.

A certificate of the register of a land office is not evidenc . (a)

Opinion of the Court hy Justice Lockwood. Tliis is an

action of ejectment tried at the Lawrence circnit court. On
the trial a verdict was found for the plaintiff below, and judij-

nient rendered thereon. Several errors have been assigned,

but on a careful inspection of the record, the court are of

opinion that the record does not present flicts on wliich to

found most of the errors assigned. The bills of exceptions

taken on the trial, furnish all tlie causes of error that can be
assigned, and they are either so inartilicially drawn as not to

])resent the points intended to be relied on by the counsel for

the defendants below, or such points do not exist in the case.

The court can not but regret that they are so frequently

called upon to adjudicate on cases that are so imperfectly pre-

sented, that they are unable, with all the sagacity they possess,

to ascertain from the record the real questions decided below.

In the case now under consideration, the court however, have
this satisfactory reflection, that in case they should be so

unfortunate as not to decide on the real matter in dispute

between the parties, their decision will not be final. Another
action may be commenced, in which the rights of the parties

may be presented in such a manner as, eventually, to obtain

a decision on the merits. On the trial below, the ])laintitf

oftered in evidence a sheriif 's deed, to the reception of whicli

the defejidants below excepted. The exceprion is in these

M'ords: " wdiich was opposed and objected toby the defend-
ants, by their counsel, because it was acknowledged before

the Lawrence circuit court and not before the Crawtbrd cir-

cuit court which objection was overruled by the court, to

which opinion the defendants, by their counsel, object and
except," &c.

Tlie only question here presented is, whether the reason
given why the deed should not be read in evidence, is a valid

one. The objection is not general but special.

(a) See Rev. Laws of 1827, page 199.

20
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The parties are therefore confined to the identical objection

which thej made. Had other objections existed, it is fairly to

be presumed, that the objection would have been general, or

that the other objections would have been specified. As the

bill of exceptions does not purport to give all the testimony
in the case, it is also fairly presumable, that the object ons
taken in the assignment of en-ors to the reception of this

deed in evidence, were either waived or obviated by proof on
the trial. The court can not, therefore, inquire any further

than as to the correctness of the decision on the point raised

on the trial, as it is found in the bill of exceptions, and that

is, whether it were essential to the validity of this deed, that

it should have been acknowledged by the sherifi' of Lav^a-ence

county before the Crawford circuit court? The only statute

that requires a deed to be acknowledged in court, is the stat-

ute of 22d of March, 1819.* The second section says, "that
upon such sale, the sherifi' or other officer shall make return

thereof indorsed or annexed to the said writ of execution,

and give the buyer a deed, duly executed and acknowledged
in court, of what is sold," &c. The legislature doubtless

intended this requisition to the sherifi", for the benefit of the

purchaser. In this view of the subject, the acknowledgment
may be dispensed with altogether, without afi'ecting the pur-

chaser's right under the deed. (1)

It would be attended with great inconvenience and expense

to compel the sherifi" to go to a distant county, to acknowl-

edge the execution of a deed for lands lying in the county of

which he is sheriff"; and as the statute does not designate the

court, we are also of opinion that there has been a sufficient

compliance with the statute. The second and third bills of

exceptions are to the rejection of the deed of the executors

of T. Dubois, deceased, and the certificate of the register of

the land office at Vincennes. The objections taken to the

reception of these papers in evidence are general, and M'ere

sustained by the court. In relation to the deed, the ground
of objection does not appear, but, taken in connection with

the ofier to prove the location made of the premises by the

certificates of the register of the land ofiice, which were

rejected, it is presumable, that the rejection of the deed was

* Laws of 1819, page 177.

(1) The following is the statute no-v in forre in relaion to acknow ed;;-

meut of dee is by slieriff.' "Ail dwds w.iicli may be ex cuted oy any shenif
or oiher ofiicer, for aiy real esta e sold on ex cntion, upon bein..;- ac-

knowledged or proven before any cierlc of any court of record in tnis s ate,

and cerlified under tlie seal of sucii court, shall be admitted to rec ird in the

co'uity wli re the real estate sod sh 11 be situated." Purples statutes, p.

160, sec. 29. Scales' Comp., 975.
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founded upon the ground that no title was proved to exist in

the executor's testator.

As the objection was general, and it does not appear that

there was any offer to prove the execution of the deed, tlie

deed was also properly rejected on that account. In relation

to the certificate of the register of the land office, the court

are of opinion, that it was properly rejected. The signature

of registers of land offices can not be known, officially, to

the court. They have no public seal to authenticate their

signature; proof ought therefoi'e to have been given of tlie

liand writino^ of the reo-ister. The court have strona; doubts
whether the certificate of a clerk of the register can be re-

ceived at all, but if received, it ought to be accompanied with
proof, that the person who gave the certificate is clerk, and
of his hand writing. As these bills of exception present ail

the grounds that can be assigned for error, and from the

view taken of them, they do not furnish sufficient reasons to

reverse the judgment of the court, the judgment is therefore

affirmed with costs. (2)

Judgment affirmed.

Robinson^ for appellants.

Eddy, for appellee.

(2) Certificates of the Eegistpr of the Land office are made admissible as
evid(nice by the followin.n provision :

" Th- offi-ial cert.ficat<' or any register
or receiver of any land office of the United y>ates, to any fact or matter on
record in his office, shall be received in evidence in any court in this state,
and shall be competent to prove rhe fact so certifii-d. 'The certificate of any
sucli register, of the entry o luirchi-e of any tr.tct of land, within his dis-
trict, shall be deemed and taken to be evidence of title in the party who made
sucli entry or purchase, or his heirs or assigns, and sliall enable such party,
his heirs or assigns, to recover the possession of the land described in snch
certiflca:e, in any action of ejectment or forcible entry and detainer, unless
a better legal and paramount title be esta,biished fv»r the same.'' Purple's
statutes, p. 541, sec. 4. Scates' Comp., p. 255. Tliis is substantially the pro-
visions of the act of 1827, cited in the note of Judge Breese; biit in 1839,
the following additional act was passed: ""A jiatent for land shall be deemed
and considered a belter legal and paramount title in tlie patentee, his heirs
or assigns than the official cer.ificate of any register of a land office of the
United States, of the entry or the purchase of the same land." Purple's stat-
utes, 541, Sec. 5. Scates' Comp., 255.

Under these statutes we have had the following decisions

:

The receipt of a receiver of a land office, of the receipt of the purchase
money, for a tract of laud, is not evidence of title. Carson ct al. v. Merle et
al., 4 Scam., 363.

The register having the custody of all the record books, and plats relating
to the sales of land in his district, is the only officer whose certificate coiil3
be safely received as evidence of title, and is made so by statute. Roper v.
Clnbaugh, 3 Scam., HJG.

The receiver's ceriificate is made evidence of any fact or matter on record
in his olUee, but tlie registers certffic ite is made evidence of title, id.

The official certificate of the regi ter of a land office, is made evidence, by
the express terms of the statute. Turney v. Ooodman, 1 Scam., 185.
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Where a record shows th"t the certificate of the register of a land office

was received in evidtnce the court will presiinie that proof of his oflicial

charac'ter and hand writing were previously made, unless a contrary st de-
ment contained in the bid of exceptions. Ilus-icll v. Wniteslde, 4 Scam , 7.

In McConnell v. Wilcox, 1. t?cam., 344, it was held that "the certificate of
tlie reiiisier of the land oMce, of tlr^ purchase! of a 'ract of land from the
United States, is of as high auth n'ity as a p te t.'' This was d-^cided before
the passage of the act o\ 18.39, referred to above, and was taken lo the Su-
preme Court of the United Stales, and by that court reversed, which caused
the passage of the act of IS'^d. 13 Peters, 4'J8. In that court, among other
things, the court held:

Nothing passes a perfect title to public lands, with the exception of a few
cases, but a patent. The exceptions are, where Congress grants lands in

words of present grant.

The act of the legislature of Illinois, giving a right to the holder of a reg-
is. ers certificate of the entry of public Imd-;, to recover possession of sucn
lands in an action of ejectment, does not apply to cases where a paramount
title to the lands is in the hands of the defendant, or of those he represents.
Tlie exception in the law of Illinois, applies to cases in which the Unit.-d
Sta es nave nut parted with the litle to the laud, by granting a patent for it.

A state has a perfect right to legislate as she may please in regard to the
remedies to be prosecuted in her courts; and to regulate the disposition of
the property of her citizens, by descent, devise or alienation. Bat Congress
is invested, by ihe (onstitu ion, with the p )wer of dis osing of the public
land, and inaliing needful rules and regulations respecting it.

Where a patent has not been issued for a part of the public lands, a state

has no power to declare any title, less than a patent, valid, a:4ainst a claim of
the Unded States to the land; or against a ticie held under a patent granted
by the Unite I States.

Whenever the question in any court, state or federal, is, whether the title

to property wliica had belonged to the United States, has passed, that ques-
tion must be resolved by the laws of the United States. But whenever the
property has passed, according to those laws, tiien tlie property, like all other
in tne state, is subject to state legislation; so far as that legislation is con-
sistent with the admission that the title passed and vested according to the
laws of the United States.

In another case the same court held the following:

Congress have the sole power to declare the dignity and effect of titles

emanating from tlie Unit 'd States ; and the w lole h'gislation of the govern-
ment in reference to the public lan-'ls, ileclares the patent to be the superior
and conclusive evidence of legal litle. Until it issue , the fee is in the gov-
ei-nnient; which, by the patent, passes to the grantee, and he is entitled to

recover the pus-ession in ejectment.

When the title to the public land has passed out of the United States by
conflict ng patents, there can be no objection to the practice adopted by the
c urts of a sta e to give effect to the better right, in any form of remedy the
legislature or c'.iurts of the s:ate may prescribe.

]So doubt is entertained of the p >wer of the states to pass laws authorizing
purchasers of lands from the LJnited States, to prosecute actions of e,;ec -

nient upon certificates of purchase, against trespassers on the lands p ir-

chased; but it is deiued that the states have any power to declare certificates

of purchase of equal dignity with a patent. Congress alone can give them
sucn efl:ect. Bagnell et al. v. Broderick, 13 Peters, 439.

Upon the effect of the register 's certificate, see also the following cases:
Brunei- v. 3I(inlove et nl.. 1 Scim., 157. iVhitesidcs et ux. v. Dloers,4: Scam.,
S37. Delannay v. Burnett, 4 Gilm., 454.
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Bond and Menard v. Betts, adin"r.

SiiADRACFT Bond and Piiorrk Menard, Plaintiffs in Error, v.

JosiAH T. Bktts, adin'r, Defendant in Error.

ERROR TO RANDOLPH.

In a declaration on a note of the ^'ollowinor form: "Six months after d^t^ I

iromise to p y ShadrMoli Bond and Pier e Menard, ajrents for Warren
Brown, the sum of nineteen dollars and twenty-five cents, for value received.

Witness my hand and s('al,'&o. ; ihe plaintiffs described themselves ".s
jigents for W. B." It was held to he merely a descript on of thi^ perso.is,

and that those words " as agents," &c., might be rejected as surplusage.

Ojnnion of the Court by Jiif^tice Smith. This case is pre-

sented to the court on a judgment on a demurrer to the

plaintiff's declaration. The demurrer is general, and therefore

every inquiry is precluded, whether causes which might have

prov'ed fatal, might not have been specially assigned for causes

of demurrer. Equally untenable are the objections to the

jurisdiction, no plea to the jurisdiction of the court having
been pleaded. The declaration shows complete jurisdiction.

The real and only question is, whether the action on the

note can be sustained in the manner and form set forth in 1I13

declaration. The note is in the following words, viz. : "Six
months after date I promise to pay Shadrach Bond and Pierre

Menard, agents for Warren Brown, the sum of nineteen dol-

lars, and twenty-five cents for value received. Witness my
hand and seal this 20th day of February, 1823." The promise
to pay is directly to the plaintiffs, and the consideration, by
the note itself, is, by every fair and grammatical construction

of language, expressed to be received of them.

The addition to the names of the plaintiffs of the words,
" agents for Warren Brown," in the note, is mere description

of the person; it is therefore surplusage, and can not affjct

the promise. It is evident the words were only used for the

purpose of showing, to whose use the money was to be received,

and would not control the express promise to pay it to the

plaintiffs. The contract and the consideration are expressed

without ambiguity or doubt. The language is not susceptible

of any equivocal meaning. The distinction taken by the de-

fendant's counsel in error, in the use of the words " agent
of," and " agent for," is really not understood, nor where the

difference lies, which could alter the sense of the language
and meaning of the parties. It is supposed that to describe

a person as agent of, or agent for another, is synonymous in

language and import. Tlie various cases cited by the defend-
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ant's counsel have also been examined. They are considered

altogether inapplicable.

The general principle, in cases of the description within
the range of which the present case seems to fall is, that the

words thus used, are mere description of the character or

person of the obligee or promisee, and can in no way control,

or alter the obvious import of the contract, and intent of the

parties to it. This principle is very clearly illustrated in the

case of Bvffin v. Chadtoich, 8 Mass. Rep., 103. The declara-

tion in that case recited the plaintiff's name, and as suing in

the character of " Agent of the Providence hat manufacturing
company,'''' and the defendant, by the note, promised to pay to

the plaintiff as agent of said company, and expressed the

value to have been received of the company. Yet the court

held that the action was rightly brought, and that the plaintiff*,

styling himself agent in his declaration, was merely descrip-

tive of the person. The present case, then, is clearly mucli
stronger than that, and the correctness of the principle more
apparent. In that case, the consideration is admitted to have
proceeded from the company, in this, from the obligees them-
selves.

The promise, in the case before the court, being directly to

the plaintiffs, the consideration therefor, being expressed to

have been received of them, there can be no doubt that the

action ought to be sustained.

The addition of " agents," is mere description and surplus-

age, and can not affect the right to recover. The judgment
on the demurrer must therefore be reversed, and the proceed-

ings remanded to the circuit court of Randolph. (1)

Judgment reversed.

T. Reynolds^ for plaintiffs in error.

Baker
.^
for defendant in error.

(1) The payee of a note which has been assigned, may sne on it in his own
name, without a re-assignment. And if he describes hims'^lf in the declara-
tion as assignee, that may be rejected as surplusage. Brinkely v. Ooiiig, pos^
A declaration < n a note stated that it bore date "on the twenty-seventh day

of April, one thousand eighteen hundred and thirty-seven." Held, that the
words "o77e t^ioiisand " were mere surplusage, and no ground for arresting
the judgment. Bequette v. Lasselle, 5 Blacktord, 443.

If a plaintiff states, in his writ, " that lie sues by a conservator," and if his
appearance is recorded in the usual form, and nothing appears from the re-
coid that he is under any disability, those words may be rejected as surplus-
age, and judgment in his favor will not be erroneous. Woodford v. Webster,
3 Dav, 472.

The principle of law relative to immaterial averments extends alike to
all the pleadings in a case; and a declaration, plea, or replication, will be
sustained, rejecting mere surplusage, if the pleadings would be substantially
good without it. Boone v. Stone et at., 3 Gilm., 537.
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IIenky Curtis, Appellant, v. Daniel S. Swearingen, Appellee.

APPEAL FROM CLINTOX.

Joint tenants may make a subdivision of time for tlie exclusive occupancy of
tile wliole of a tnict of laud.

Tile certificate of tlie sheriff, of the sale of laud, without pro xicin.? tlie

judsiuiem, and proving the regularity of the sale, is no evidence of title in
I he purchaser.

This was an action of trespass qiiare clmisum fregit, com-
menced in the Clinton circnit court by Swearingen against

Cnrtis. The locus hi quo is described in the declaration, as

the sonth-east quarter of section 11, in township 2 north, of

range 4, west of the 3d principal meridian, and ten acres

from the north-west corner of the south-west quarter of sec-.

tion 12 adjoining, on which was a grist and saw-mill, &c.
The defendant pleaded not guilty, with leave to give title in

evidence. The jury found a verdict for the plaintiff, and 75
dollars in damages. Tlie facts in the case, as proved, were
as follows : The plaintiff, to prove his title to the premises,

read in evidence a patent from the U. S., dated in 1823,
granting them to Slade, Herbert's heirs, and the plaintiff.

The plaintiff claimed one-third, and John Smith two-thirds,

by lease from Slade—that by agreement with plaintiff and
Smith, they had some time before the trespass complained
of, occupied the mills alternately; Smith for two weeks, and
the plaintiff for one week, and so on regularly ; that on
plaintiff''s week, his occupation of the mill was always exclu-
sive, and that during Smith's two weeks, his occupation was
exclusive—that it was their practice to commence their week
or two weeks' occupation on Monday morning, about the
usual time of going to work—that one of them always used
and occupied the mill, if he choose, through Sunday, and up
to Monday morning, until the other would come to com-
mence his week; that the two weeks preceding the 26th of
December, 1825, (which day was Monday,) were Smith's
two weeks for occupying the mill. Plaintiff's son, on the
preceding Sunday night, fastened the gate of the mill-race,

with a chain and lock—that it had not been usual to lock the

Unnecessary allegations must be proved, if they are relevant to the grounds
of the action. The distinction is between what is iuuiiaterial niorely, and
what is wholly irrelevant. The tornier can not be rejected as surplusage.
Commissioners v. Brevard, i Brevard, 11.

See also the following cases: SliirtUff v. The People, 2 Scam., 7. Manlove
y.McH tfan, 4 Scam., 96. Wcilker etal. y. Welch et al.,li 111., 278. Burn.iu
V. Wight, id., 302.

^
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gate—that tlie gate was not on the land mentioned in the

patent, though a part and parcel of the mill-tract, and that

they occupied it, alternately, as they did the mill. The de-

fendant proved that some time in the week preceding the

26th of December, 1825, he applied to Smith to get posses-

sion of the mill and premises, and that Smith, for a stipula-

ted price, let defendant have all the possession that he,

Smith, had in the same, and that he, defendant, entered

upon and occupied and used the same from some time about

the middle of the week next preceding said 26th of Decem-
ber, and continued to occupy it during that week—that de-

fendant, a little before day on the morning of said 26th,

(Monday,) and which would have been plaintiff's week,

went to the mill, and forced off the chain from the gate then

in the water, opened the gate, and continued to occupy the

mill with Smith, alternately, from that day to the commence-
ment of the suit. The defendant offered in evidence, to

prove a right of entry, a certificate from the sheriff of Clin-

ton county, of the purchase of the premises under a sheriff'';

sale, and also three several executions against the plaintiff'

and proposed to prove by the sherift^'s return on them, and

other evidence, that the sheriff had levied the executions on
the plaintift^'s interest in the premises, and had sold them to

defendant as mentioned in his certificate, to which evidence

the plaintiff' objected, and the court sustained the objection.

It was farther stated by a witness, that when plaintiff's son

put the chain and lock on the race-gate, on Sunday night,

he was with him, that they did not go into the mill, but went
past it, and that he did not see any person in it. Another
witness said that no person was in the mill on Sunday, as the

water was scarce; and another witness said, he went past the

mill on said Sunday, and believed that defendant or some of

his family was in it, but was not certain—he knew defendant

occupied it through Saturday, the 24th. This was all the

evidence.

The defendant moved the court to instruct the jury, that

if they believed, from the evidence, that plaintift''s possession

was not continuous, he could not recover in this action but

for the first entry, and first week's occupation of the prem-

ises by defendant—that if they believed, from the evidence,

that defendant entered under Smith by contract, the week
preceding the said 26tli December, and occupied for that

week as' Smith had a right to do, that his entry was lawful,

and that retaining possession by defendant on Monday, the

26 til, and thenceforward, did not make him a trespasser, and

that they should find for the defendant.
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The court refused to give the instructions asked for, but

instructed the jury tliat the plaintiff had a right to tlie pos-

session of the premises on jVIonchiy, the 2P)th, in pursuance

of their agreement, and that if defendant lield tlie ])ossession

against tlie plaintiif on that day, he was a tres])asser. The
defendant excepted to this opin on, and moved for a new
trial, which the court overruled.

Opinion of the Court by Justice Smith. This was an action

of trespass, for breaking and entering the close of the plain-

tiff. This case presents for consideration this question,

whether persons may make a subdivision of time for the ex-

clusive occupancy of the whole of a tract of real estate?

Joint tenants may make subdivisions of premises, and of

the occupancy thereof, and may maintain several actions.

According to this decision, it is thought that the subdivision

of time for the occupancy is analogous, and may be legally

done. The premises in question were alternately occu])ied

by Swearingen, and another person of the name of Smith,

a joint owiier of two-thirds of the premises with Swear-

ingeii.

Smith occupied for two weeks, and Swearingen for one,

in succession. From the evidence, it appears that Swear-
ingen came into his possession by the locking of the gate of

the mill, on the last evening of Smith's two weeks, by his

agent. The holding of possession, therefore, under color of

the previous entry under Smith, whose right expired with
the two weeks, was tortious, and the court below properly

instructed the jury that Curtis was a trespasser.

The offer to give in evidence the three executions against

Swearingen, was, we think, properly rejected; there was no
offer to show a judgment, and the regularity of the sale.

and it is not pretended that any deed was ever executed

by the sheriff to Curtis, as the purchaser of the premises

in question. I am of opinion the judgment should be- af

firmed, {a) (1)

Judgment ajjirmed.

Blachwell, for appellant.

Mills, for appellee.

(a) A sheriffs deed can not be given in evidence without producing the
judzment and exec ition under which tlie sale was made: wi.hout them, the
sheriff has no autiiority to sell. Den v. WriQht et oL, 1 Peters' C. C. ]iep., W.

(1) The general doctrine in regard to the sale of land by a sheriff is, that
his deed is inadmissible in evidence, unless the judgment and execution
under which the sale was made, be produced, to show the sheriff's authority
tu sell. Bybee v. Ashby, 2 Gilm., 163. Davis v. McVickei s, 11 iil., 329.

9K
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Eli B. Clemson, Plaintiff in Error, v. Henry Krupek, De-
fendant in Error.

ERROR TO ST. CLAIR.

A refusal to grant a new trial can not be assigned for error. (1)

A hill of exceptions can not be taken, unless the exception be made on the
trial, and before the jury is discharged, and it lies for receiving improper,
or rejecting proper testimony, or for misdirtciing the jury on a point of
law. (J)

Opinion of the Court hy Justice Lockwood. Kruper, the

plaintiff below, broiiffht an action of assumpsit in the St.

Clair circuit court. Ihe defendant below plead non, assump-

The act of Februarv, 1841, (Purple's Statutes, 646, sec. 21; Scates' Comp.,
609,) provid s that the sher.ff's deed shall be evidence that the provisions of
law in relation to sales of land on execution were complied with, until the
contray be shown; but tins does not dispense with the necessity for tue pro-
duction of the jud'j;ment and execution, which are still necessary before the
deed ca i be read in evidence. Bybee v. Ashby, supra.

When land is sold on execution, and a sheriffs deed thereon is executed, but
no judgment is shown to sujtport such execution, no title passes to the pur--

chaser. In this case the execution described the judgment as having been
rendered in 1844. The judgment offered wis rendered in 1843. The variance
was held to be fatal. Pickett v. HaHsock, 15 ill., 283.

A sheriff's deed must convey the land levied on and sold; and if the levy
is so uncertain in its description of the premises levied upon, that it can not
be understood wh.it they are, the sale will be voiil. The deed can not remedy
it. Fitch et al. v. Pinckard et al., 4 Scam., 84.

There should be entire uniformity in ihe return to the execution, the certifi-

cate of sale, and the deed, where real estate is sold by the herilf, or the deed
will be invalid. Dickerman et al. v. Burgess et al., 20 ill., 266.

A certificate of sale by a sheriff to an tther person than the purchaser, as
shown by his return to the execution, is a void act. Id.

(1) See note to Sawyer v. Stevenson, ante, p. 24.

(2) The object of a bill of exception is to place upon the record some faef,

or ruling of the court, which would not ajipear wih mt it. But wliere the
question already appears on the ecord, a bill of excejitions is unnecessary.
Thus, a bill of exceptions taken to the overruling of a demurr-r is imnro er;

the point saves itself ; the judgment is part of the record. Hough v. Baldwin,
16 111., 293. Hawk v. McCullongh, 21 III.. 2 0. Kitch U v. Burgwin et ux., id.,

40. Swift et al. v. Castle, 23 111., 209. Van Duscn v. Poineroij, 24 III., 289.

Where a motion is made for a new trial on the ground that the verdict is

contrary to evidence, it will not be considered in the supreme court, un!e s

the bill of exceptions contains all the ev;d Mice. Wheeler v. Shields, 2 Scam.,
350. Rogers V. Hall, 3 Scam., (^. McLiughliny.yValsh.kl..lHo. Stickney
et al. V. Cassell. 1 (4ilm., 420. Rowan v. Dosh.i Scam., 460. B'^ice v Truett,
id., 455. Culbertson v. Galena, 2 Gilm., 131. Granger v. Wurrington. 3

Gilm., 310. Webster v. Enfield, 5 Gilm., 302. Buckmaster v. Cool, 12 III., 76.

yl/-mstrong V. Coofey. 5 Gilni., 512. 2 Scam., 506. Id.. 25,!. 3 Scam., 381. 4
Id., 33, 60. 5 Gilm., 186. 16 111., 138. Id., 277. Id., 390. 15 111., 297. 17 111., 321.

Trustees, &c. v. Lefler, 23 III., 90.

The supreme court will not examine anj^ question that does not appear on
the record, unless it is preserved in a bill i f exceptions. Burlingam'. v.

Turner, 1 Scam., 588. Thomas v. Leonard, 4 Scam., 557. Lyon et al. v Boil-
nn, 2 Gilm., 629. Selby v. Hutchinson, 4 Gilm., 32(>. Petty v. Scott, 5 Gilm.,
209. Eaton v. Graham, 11 111., 620. McBain v. Enloe, 13 111., 78. Moss v.

Flint, id., 572. Reeve v. Mitchell, 15 111., 297. 3 Scam., 381. Id., 411. 4 Scam.,
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sit, and issue was thereon joined. On the trial a verdict was
found for Kmper.

A motion was then made for a new trial which was over-

ruled, and a bill of exceptions, containing the evidence given

on the trial, was taken to the opinion of the court overruling

the motion for the new trial. Judgment having been ren-

dered on the verdict, a writ of error has been brought to this

court to reverse the judgment, and the error relied on is,

that " the court below erred in overruling the said Clemson's
motion for a new trial, on the ground stated in the bill of

excejDtions, and because the damages were excessive." It is

objected on the part of the defendant in error, that refusing

to grant a new trial can not be assigned for error.

This objection, the court think, well taken, both on the score

of adjudged cases, and on principle. A bill of exceptions can
not be taken, unless the exception be made on the trial, and
before the jury is discharged, and it lies for receiving improper
or rejecting proper testimony, or misdirecting a jury on a point
of law. The bill of exceptions taken in this case was not for

any decision that occurred during the progress of the trial,

and was therefore improperly allowed.

If this case had come before the court in a correct form,
they are rather inclined to the opinion that the defendant
below ought to have had a new trial, but as it is unnecessary
to decide this point, they have not made up a definitive opin-

ion on the subject.

As the court are opinion that the bill of exceptions was

419. 2 Gilm., 728. 3 id., 366. 5 id., 126. 11 111., 586. 12 III., 380. 15 111., 329-

•Z4 111., 187, 262, 598.

Where a default is taken against a defendant, he may cross-examine the
plaintiff's witnesses, but can not take a bill of exceptions. Morton v. Bailey
etal,l Scam, 215. Should improper testimony be allowed, or wron.st instruc-
tions given, the proper course is to apply to the court to set aside the inqui-
si ion, and "grant a new inquest. Ibid.

When a party voluntarily takes a noTisuit, he waives his right to except.
Barnes v. Barber, 1 Gilm., 405. The People v. Brown, 3 Gilm., 88. The ex-
ception must be taken at the time the decision is made which is complained
of: thus, for giving improper instructions, it must be when the instructions
areffiven; it is too late after verdict. Leigh v. Hodges, 3 Scam., 17. Vaji-
derbiltv. JohJi^on, id., 49. Gibbons v. Johnson, id., 63. Hill v. Ward. 2

Gilm., 293. Dickhut v. Dun ell, 11 III., 84. Id., 587. Martin v. The People,
13 111., 342. Dufield v. Cross, id., 700. Charlesworth v. Williams, 16 ill.,

338. Armstrong v. Mock, 17 111., 166. HancQ v. Miller, 21 111., 636.

Although the exception must be made at the time of the error complained
of, it is not indispensable that it should be committed to writing at that time.
It may be done at a future time by the agreement of parties, or by an order

the court, entered on the record. Evans v. Fisher, 5 Gilm., 456. Burst v.

Wayne, 13 111., l)!)6. 23 111., 416. 24 id., 43.

If a judge refuses to sign a bill of exceptions when properly presented to
him, the Supreme Court will, by mandamus, compel him to sign it. Bristol
V. Phillips, 3 Scam., 287.
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not correctly taken, to relax the rule in a real or supposed
hard case, would be establishing an innovation in the proceed-
ings of courts that would in practice prove extremely incon-

venient, if not dangerous. If, however, the decision of the

court below has worked serious injustice to the defendant, it

is possible a court of equity, upon a proper case, might grant
relief. The court, therefore, barely suggest, without deciding
the point, if the counsel for the defendant misapprehended
the law or practice in relation to taking bills of exception, that

it might aftord ground for granting a new trial by a court of

equity. The judgment must be affirmed with costs, (a)

Judgment affirmed.

Blackwell^ for plaintiff in error,

Cowlea, for defendant in error.

Augustus Collins, Appellant, v. Abkaham Claypole,
Appellee.

APPEAL FROM MADISON.

A refusal to grant a new trial can not be assigned for error.

Opinion of the Court hy Chief Justice Wilson.^ The first

question, and the only one necessary to be decided in this case,

is, whether the refusal to grant the new trial asked for is

ground of error. That point has been settled in the case of

Clemson v. Kruper.
The court was unanimously of opinion in that case that it

(a) Cases of new trials. Sawyer v. Stephenson, p. 24. Cornelius v,

Boucher, p. 32. Collins v. Claypole, post. Street v. / lue, post.

No bill of exceptions is valid which is not for matter excppted to at the
time of the trial. It is not necessary th it the bill of exceptions should be
formally drawn and signed before the trial is at an end; it is sutlicieut if the
exceptions be taken at the trial and no ed by tiie court with tiie requisite cer-

tainty, and it may afterwards, during the term, according to the ruU'S of the
court, be reduced to form and signed by the judge. In all such cases, how-
ever, the bill of exceptions is signed nunc pro tunc, and it purports on its

face to be the same as if actually reduced to lorm and signed, pending the
trial, and it womd be a fatal error if it appeared otherwise. Walton v. Uni-
ied States, 9 Wheat, 661.

An exception to the opinion of the court is necessary only, when the
alleged error can not otherwise appear on the record. Mocker's heirs v.

Thomas, 7 Wheat., 530.

* Justices L' CKWOOD and Smith gave no opinion.
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was not a ground of error. This case depends upon the same
principle, and must be decided in the same way.
Judgment to be affirmed as of the last term, (a)

Judyinent affirmed

John Flack, Plaintiff in Error, v. Wiley, O. Harrington,
Defendant in Error.

ERROR TO JACKSON.

If a magistrate officiously and without a' y complaint on oath or of his own
knowledge, issues his warrant to apprehend a person, he will be liable in
an actiori of trespass.

This was an action of trespass, assault and battery, and false

imprisonment, brought by Harrington against Flack, a justice

of the peace, and one Johnson, who was deputed by Flack to

serve a warrant on plaintiif below.

The first count of the declaration states that Flack, as jus-

tice of the peace, irregularly and illegally issued a warrant
against the plaintiff below and others, to answer the complaint
of the people of the state of Illinois, for a breach of the peace
said to have been committed on the body of one Edward Val-
entine, without any affidavit having been made before him,
the said Flack, by any person against the said Harrington, and
without any personal knowledge of the transaction above
mentioned and complained of, or other legal information or
accusation, whereon to have predicated his said warrant so

issued as aforesaid, and whereby to justify his said proceed-
ings. He the said Flack having no reasonable or lawful cause
whatever to suspect that the said Harrington had been guilty
of the said supposed breach of the peace, which warrant was
delivered to Johnson, and the plaintiff" below arrested on it bv
the advice and request of Flack. The second count is similar
to the first.

To this declaration Flack and Johnson demurred, which
was overruled by the court below, whereupon they severallv
plead not guilty ; and Johnson plead in addition, a special
plea of justification.

On the trial, Johnson was acquitted and Flack was found

(n) Sawyer v. SUphenson. page 24. Cornelius v. Boucher, page 32.
Cleinson v. Kruper, ante, p. 210.
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guilty, and judgment rendered against him for damages and
costs.

Opinion of the Court hy Justice Lockwood. This case is

clearly distinguishable from the case of Flack and Johnson v.

Ankeny, decided this term. The allegation here is, that Flack
officiously and without any complaint on oath, issued his war-
rant for the apprehension of Harrington. And these allega-

tions are found true by the verdict of a jury upon a piea

putting the facts directly in issue. Will the law tolerate such
conduct in its officers ? This is clearly not a case of error in

judgment in a case legally before the justice.

In fact, there was nothing before the justice to authorize

him to act at all, for he made the case and then adapted his

process to the assumed facts. A justice in issuing a warrant
for the apprehension of a person for a criminal offense, acts

ministerially, and can not, of his mere motion, institute such
a proceeding, unless in particular cases, where he is present at

the commission of the offense.

If he voluntarily acts, he is liable to an action, and trespass

will lie. The law appears to be well settled on this point, as

will appear from the lollowing authorities. In Swift's digest,

page 800, the law on this subject is stated as follows :

if a justice of the peace, without complaint or information,

should issue a warrant, and cause a person to be arrested, tres-

pass would lie against him, for though he is excused when he
issues a warrant on a false accusation, yet it is otherwise where
he issues his warrant without accusation. Swift cites Cro.

El., 130. In the case of Wallsworth v. Mcullough, 10 Johns.,

p. 93, this was an action of false imprisonment ; on the

trial the following facts appeared. That the plaintiff was
arrested by virtue of a warrant issued by defendant as a jus-

tice of the peace, on the complaint of the overseers of the poor,

setting forth the examination of the mother, &c. The over-

seers, however, testiiied that they never made complaint, nor

did tliey request the justice to issue the warrant.

They also stated that one Garley was occasionally employed
by them to do their business, but they had not employed him
in this case, and on whose application the warrant had actu-

ally issued. The overseers appeared before the justice on the

examination and agreed to the proceedings. The warrant

issued without autliority, because it was not issued upon the

complaint of the overseers of the poor, or either of them.

The justice, acting ministerially in this case, was responsible

for issuing the warrant without the application required by

the statute. The subsequent consent of one of the overseers,

that the proceeding might go on, woidd not deprive the plain-
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tiff of the action for the previous arrest, upon a warrant

irreo^ularly issued. And the same court in the case of Jones

V. Perclval, 2 Johns. Cases 49, held, " tres])as8 for a false

imprisonment lies against a justice of peace who voluntarily

and without the request or authority of the plaintiff in an

action before him, issues an execution against the body of the

defendant who is privileged from imprisonment, who claims

his privilege, and is taken on the execution." The errors

assigned are altogether technical and relate to form, and do

not appear to require any examination. The judgment must
be afhrmed with costs, ('i) (1)

Cowles, for plaintiff in error.

l^.ddy, for defendant in error.

Judgment affirmed.

(a) Vide Flack v. Anlieny, ante, page 187.

(1) See note to Moore v. Watts, ante, p. 42.
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APPEAL FROM CLARK.

If a bill for an injunction contains on its face no equity, it will be dissolved
on motion. A defense at law, if a legal one, must be made before judi^nieut.

It is error to decree against a principal and secuiity in au injunction bond,
the amount of the judgment at law.

'Opinion of the Court hy Justice Lockwood This was a

bill in equity, tiled in the Clark circuit court, praying relief

and for an injunction restraining the collection of a judgment
at law. The injunction was dismissed on motion, befoi-e

answer, and a judgment rendered against appellants and their

securities in the injunction bond, for the original judgment
and interest and damages. From which decision an appeal

has been taken to this court. Two errors are assigned :

1. That the injunction was dissolved before answer, not-

withstanding the bill on its face contains sufficient equity :

2. That the judgment was given against both principals

and securities, for the whole amount of the judgment en-

joined, together with damages and costs.

The first error was not much relied on in the argument,

and from an inspection of the bill the court are satisfied that

the injunction was properly dissolved on motion. If the in-

testate had any defense to the action on the bond, it was a

legal one, and no sufficient reason is given why he did not
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defend the suit at law. His laches was therefore a bar to the

interference of a court of equity.

The second error is well assigned. This court has fre-

quently decided that such a jud";ment as was rendered in this

case, can not be given. Ihe judgment of the cc^irt below

must be reversed altogether, as to the securities in the injunc-

tion bond. It is also reversed as to the judgment against the

complainants, for the debt and interest of the judgment at

law, and affirmed as to the dissolution of the injunction, and
for twenty-eight dollars and eighty cents, the damnges and
costs of the court below, as against the appellants. Tiie court

also are of opinion that the appellants recover the costs of

this appeal, {a) (1)

James J. Ryan, Plaintiff in Error, v. Abner Eads, Defendant
in Error.

EEROR TO WASHINGTON.

A return to a writ by a person who signs himself "Deputy Sheriff," witliout
stating for A. B., sheriff, is erroneous. A deputy sheriff can only act in
the name of his principal.*

Opinion of the Coxirt hy Jvstice Lockwood. This is a writ

of error to the Washington circuit court.

Several errors have been assigned, but it is unnecessary to

notice more than one of them.

The second writ of scire facias Avas returned by a person
who signs himself deputy sheriff. This was clearly erroneous.

A deputy sheriff' can only act in the name of his principal.

The judgment having been entered by default, this irregu-

larity can be assigned for error. Judgment reversed for the

(a) Vide Huhhard v. H(,b8<in, ante, p. 190.

(1) St-e note 2) to the case of Reynolds v. Mitchell, ante, p. 177.

* Rev. Laws of 1827, p. 373, sec. 11.

28
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irregularity of the proceedings below with costs, but the re-

versal not to operate to the prejudice of any future proceed-
ings on the mortgage, [a) (1)

Judgment reversed.

T. Reynolds, for j)laintiff in error.

McRolerts, for defendant in error.

(a It is essential when a rteputy is appointed, that he have ail the power?
of his principai. 3 Dane's Dig., 89.

A deputy has no interest in the (office, but is only tlv^ sh-^dow of the officer,
in whose name he dues all things. Jac. Law Diet.. Title, Deputy.
A rt turn by the deputj^ sheritt' in his own name as depu v sheriff, is not a

return iiy the sheriff which the court can notice, Simonds v. CaMn, 2 N
y. Term Rep., 66.

In North Carolina, a return of the service of a writ made by the deputy
she iff was held good, it being the immemorial oust m of tiie stite to receive
their returns. McMurphy v. Campbell, 1 Hayw., 181. Peake's Ev., 441.

(1) A return to a summons signed by a person as "depuf v sher ff,"' without
losing the name of the sheriff, is erroneous and void. Ditch v. Edwaids. 1

Scam., 127.

If judgment by default be rend^^red against a defendant who has not been
served with process, the proceedings are coram non judice, and in such case
the cause will not be remanded, ibid.

A return of service of a summons is good, if signed by the sheriff, althou-jfh
thesignature lias not to it anytliiiig to indicate by what auihority he served
the process. Thompson v. Haskell, 21 111., 215.

A court is presumed to know its own officers, and especially the sheriff.
Ibid.

The return of an officer to a writ is only p rima /acie evidence of the facts
stated in it. Owens v, Ranstead, 22 111., 161.

See also on the subject of returns, the foi owing cases : Slm,s v. Klein, post-
Wilson V. Grreathonse.l Sc. m.. 174. Clcmson v. Hamm, id., 176. Ogle v-

Coffey, id., 2H9. MUcheltree v. Stewart et nl.. 2 Svum., 20. Townsend et a'.
v. G7-igg.s, 2 S -am., .st)6. Beauhien\. Sabine, id.. 457. BelliygnU \. Genr, 3
Scam.. 375. Montgomery et al. v.JBrown et -t., 2 Gi;m.. 5K4. IPiirnswortli v.

St asler, 12 111., i85. Sconce v. Whiney id., 150 Morri'^ v. Trustees of
Schools, 15 II., 269. Turkey v. Organ. 1(> 111., 43. Ball v. Shattuck, id . 299. .

Woodsy. G'bson, 17 ill., 218. Co.st v. Rose, id.. 276. Biyland v. Boijland,
18 111., 551. Nelson et al. v. Cook, 19 111., 4.0. Orendorff'et al. v. Sta'nberry
et al., 20 ill.. 89. Beach et al. v. Sohm Hz, id., 185.

The sheriff's return on a summons against .Samuel B. Bancroft, was as fol-
lows: "Se vcd the wi'hin y reading th>- same to and in the hearing of S. B.
Banciofi, June 21, 1858." This is insufficient. It does not show whether the
date refers to the time of the service or the return. Nor does it siiow th t

>'ervice was made on Samuel B. Bancro t. S. B. may be the initials of a
different person. Bancroft v. Speer, 24 111., 227.
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Giles V. Shaw.

John Giles, Plaintiff in Error, v. John Shaw, Defendant in

Error.

ERROR TO MADISON.

Oyer can not be demanded of a record. A variance between the record
declared on, and the one produced as evidence, can be taken advantage of
by the plea of nul tiel record.

Ojnnion of the Court hy Justice Lockwood. This was an
action of debt, commenced on a judgment recovered in the

[then] territory, now state of Missouri. The declaration is

in the usual form. Subsequent to tlie filing the dechiration,

the plaintiff tiled a transcript of the judgment in Missouri.

To which declaration the detendant "having oyer given him
of the record declared on," says, that he is not bound to

answer farther than demand, (supposed to mean demur-
rer,) and plaintiff joins in demurrer. On this state of plead-

ings the circuit court of Madison gave judgment for defendant.

To reverse which a writ of error has been taken to this court.

The declaration was sufficient, pymna facie, to sustain the

action. Could the defendant then, crave oyer of the tran-

script on tile, and demur ? Such a coui'se would completely
exclude the plaintiff's testimony, and in most cases work the

greatest injustice. Oyer at common law is only demandable
of specialties. Our statute has probably extended the rule,

but clearly limits the right to demand oyer of instruments
signed by the party, and can not apply to actions founded on
judgments. The proper course for defendants would have
been to have pleaded, either nil dehet^ or 7iul tiel 7'ecord.

Nul tiel ncord it has been decided, is the proper plea to put
in issue such a judgment as has been declared on, where the

judgment is either domestic, or from a sister state. If how-
ever, the defendant regarded the judgment as not coming
within the purview of the constitution and law of congress,
then the proper plea would have been 7iil dehet. On the trial

of either of these issues, the defendant could object to a mate-
rial varience between the evidence offered and the declaration.

The court do not decide which of these pleas would be proper,
but are of opinion, that inasmuch as the declaration is suffi-

cient on its face, that the court erred in sustaining the
de7nurrer,

* Quere: Is nil debet a proper plea in any case to an action of debt upon
a record ? See Chipps v. Yancey, ante, p. 19.
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Judgment reversed with costs and the cause remanded to

Madison for further proceedings.

The court having been referred to some authorities since

the above opinion was written, remark, that the demurrer
ought to have been regarded by the court below as a nullity.

The demurrer only states, that " having oyer given him of the

record declared on," but does not proceed to set it out, or in

any manner make the transcript a part of the demurrer.
This was clearly erroneous. See 5 Bac. Abr. title, "pleas and

pleadings," page 438, and the authorities there cited. It is

by those authorities holden, "that if the defendant, after pray-
ing oyer of a deed, do not set forth the Avhole of it, the plain-

tiff may sign judgment as for want of a plea, or the court will

quash it; for that by craving oyer, the defendant undertakes
to set out the whole verbatim., and if he do not do so the plea
is bad." That oyer is not, in strictness, demandable of a
record, see 5 Bac. Abr., page 437. (a) (1)

Judgment reversed.

Cowles, for plaintiff.

Blackwell and Reynolds^ for defendant.

(a) Tlie defendant shall not have oyer of a record when only, conveyance
to the action, as in escape; nor in debt on a recovery in an inferior court, for
it remains there; nor of a record in another court, nor where he is party to
it. 1 Saund., 9.

One has no ritjht to have oyer of a record, as of an original writ. 1 T. R.,
150. 5 Conip. Dig., 4C7.

The defendant is not entitled to oyer of the original record, and if he
Erays oyer of it, the plaintiff may proceed without taking notice of it.

•ouglass, 227, 477.

(1) A scire facias upon a recognizance issues after such recognizance is

made a record, and oyer of it is not d 'niandable; if the writ misdestribes the.

record, the proper plea is 7ud Uel record. S aten v. TIte People, 21 III., 28.

If a demurrer craves oyer of an instrument, it must be set out in haec
verba, or the declaration will be judged as it stands. Young v. Campbell ct
at., 5 Gilm., 83.

In order to take advantage on demurrer, of a variance, between the note
set out in tlie decl:ira:ion. and the copy of the note fi ed with the same, oyer
shou d be craved, and the note set out in haec verba in the demurrer. Bo-
gardus v. Trial, 1 Scam., (53.

To m:ike a copv of a note, filed with a declaration, a part of the r< cor.l for
a'ly purpose, oyer must be craved Sims v. Hmjsby, '\post. See Hurlow v.

Bosa ell. 15 111., 57. Collins v. Ayi es, 13 111., 362.

Where a judgment is declared on without a profert, no oyer can be had.
Hall v. Williams, 8 Greenl., 434.

In Connecticut, o]ier must be given of the record of the superior court,
when required. WilUam,s v. Perry. 2 Root, 462.

The proper mode of obtaining oyer is by prayer entered on record, to which
th ' opposite party may counterjilead, and thereby have a decisioii of the court
whetlier oyer is to be given or not. Pendletun v. Baiik of Kentucky, 1

Monroe, 171.



DECEMBER TERM, 1827. 221

Mellick V. De Seelhorst.

Belthazar p. Mellick, Plaintiff in Error, v. Justus De
Seelhorst, Defendant in Error.

ERROR TO MADISON.

&.ny evidence that tends to prove a promise to take a case out of the statute
of limitations, should be left to the jury with instructions from tlie court as
to tlht law thereon.

An uiinnalified promise to pay a debt bnrred by the statute will take it out of
it. Where the promise to pay is accompanied with a qualification, it rests

with the plaintiff to do away the qualification. An acknowledgment th it

the debt is still due and subsisting, is sufficient. So also t)roof of an actual
payment of part of the rlebt, willbe sufficient evidence for the jury to infer
a promise to pay the balance.

Opinion of the Court hy Justice Lockwood. This was an
action of assumpsit brought in the Madison circuit court.

The plaintiff below declared on a promissory note, to which
the defendant plead the statute of limitations, and the plain-

tiff replied a promise within five years. On the trial of the

cause, after the plaintiff had adduced his proof, the court di-

rected the jury "to return a verdict for the defendant." To
this opinion the plaintiff excepted, and the cause is brought
into this court by writ of error. Several errors have been
assigned, but the court only deem it necessary to notice one
of them, and that is, whether the court ought not to have per-

mitted the evidence to go to the jury without the direction.

On this point we are of opinion that the circuit court en-ed
in not permitting the evidence to go to the jury, with instruc-

tions as to the law arising on the case, and then left the jury
to decide whether the proof came within the rule.

The case of Lloyd v. Maimd, 2 Durnford & East's Reports,

760, is an authority to show that the evidence ought to have
been left to the jury.

As it will be necessary for this cause to go to another jury,
the court feel themselves called upon to lay down what they
consider the best construction of the statute of limitations in

relation to the cases taken out of its operation.

In doing so, however, the court labor under much embar-
rassment from the great number of conflicting decisions that
are to be found in the books of reports. These decisions are
of so irreconcilable a character, that this court are at libertv
to extract from all the cases such rules as will, in their opin-
ion, most conduce towards effecting the intentions of the
legislature in passing the law. An unqualified prom-se to
pay the debt, has, by all the decisions, been held sufficient to
take the case out of the statute. Where the promise to pay
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is accompanied with a qualification, or upon a contingencj?
the court are of opinion that the proof rests upon the plain-

tiff to do away the qualification, or show that the contingency
has happened. Where the acknowledgment of the party is

that the demand is still due and subsisting against him, this

will be sufficient to infer a promise to pay. So, also, proof
of an actual payment of part of the debt, by the party, or

his authorized agent, will also be sufiicient evidence for the

jury to infer a promise to pay the balance. The court give no
opinion whether the evidence contained in the bill of excep-

tions was sufficient for the plaintiff to recover. If a party

wishes to refer the eviden • • to the court, it ought to be done
by a demurrer to evidence.

The judgment is reversed with costs, and the cause re-

manded to the circuit court, and a venire de novo awarded in

that court, {a) (1)

Judgment reversed.

Cowles, for plaintiff in error.

Mc-Roherts, for defendant in error.

a) An acknowledgment of the original justice of the claim is not suffi-

cient to take the case'oiit of the statute; tlie acknowledgment must go to the
fact that it is still du 3. 8 Cranch, 72. Clements jn v. Willams.

An acknowledgment wliich will revive the original cause of action, and re-

move the bar created by the statute, must be unqualified and uncond tioiial

;

it must show positive; V that the debt is due in whole or in part. Wetzel v.

Bussard, 11 Wheat., 309.

Vide Kimmel v. Schwartz, post, and the cases there referred to.

(1) Proof that the defendant had promised to pay a debt barred by the stat-

ute of limitations, is insuffioi"nt. without evidence of the original considera-
tion of the indebtedness. The new promise only removt-s the bar, and leaves

the case to be proved, as though the statute had not been pleaded. Kimmel
v. Schwartz, post.

The promise to pay must be absolute and unqualified, and is not to be ex-

tended by iniplicalion or presumption, beyond the express words of the
jjromi.^e. Ibid.

A defendant stated to an agent of the plaintiff, that he thought the ac-

count shown to him by the agent was correct, and he would see the plaintiff

and settle with him. "This is not sufficient to take the case out of the statute.

There was no promise to pay, express or implied. It is not enough that

tlie par'y admitted the account to be correct, or that he got the things
charged, or executed tJie note sued on; there must at least be an admission
that the debt is still due and unpaid. Ayers v. Richards, 12 ill., 148.

A promise to pay may be implied, from an unqualified admission that tlm

debt is due and unpa d, nothing being said or done at the time, rebutting the
presumption of a promise to

i
ay. ibid.

In Keener, ex'r., &c. v. Crull & wife, 19 111., 189, the evidence was, " that

the defendant's testator, who was the father of the /erne covert plaintiff, in a
conversation with one Longwith, said, he had agreed to give his damjihter

(plaintiff below,) two hundred dollars a year for her work, and he had i ot

paid lier yet, and she had gme to Ohio." The evidence also showed she had
worked for her father five years. On this evidence the court said :

'• The new
promise may arise out of such facts as identify the debt, the subject of the

prom se, with such ceraiuty as will clearly determ ne its character, fix ihe

amount due, and show a present unqualified willingness and intention to pay
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Mcars, executrix, v. Morrison.

Mary Ann Mears, Ex'rx of Wm. Mears, Plaintiff in Errror,

V. Wm. M(;rrison, Defendant in Error.

EKROR TO RANDOLPH.

The usual and appropriate mode of executinj? a deed or other writing by an
ajient nr at.oniey is for tlie aj-eiit or attorney to sign his prin ipai's name,
and ihen his own, as agent.

Opinion of the Court l>y Chief Justice "Wilson. This is

an action of covenant, brought by the plaintiff in error,

against the defendant, upon the following obligation :

" I do hereby sell, deliver over, and transfer to William
Mears, the time that a negro girl named Harriet, and her
children, had to serve AVilliam Morrison, she being a daugh-
ter of a servant of said Morrison, indentured under the laws
of this territory concerning the indenturing of slaves, for the
sum of three hundred dollars, payable in twelve months, with
interest from this date. Witness my hand and seal, 17th
June, 1818.

Guy Morrison, Agents [seal.]

Upon the trial, a verdict was found for the plaintiff in
error and upon motion of the defendant below, the court
arrested the judgment, upon the ground that the instru-

ment declared on created no liability on William Morrison.
The correctness of this opinion is the only point to be de-
cided.

it, at 'ihe time acted upon and acceded to by the credi'or, the promise. Like
any other promis , having legal force and sane ion, it must be made to the
pai* y seeking iiS benefits, or to some one autliorized to act for him. A proni-
i-e to a stranger is insufficient. Tested by these rules, the plaintiff can not
lec vtT. Tiie language of the defendant's testator was used to a stransier,
having no concern in ihe mat er. or right to act for the party in interest; the
amount of the debt was not named, or in any manner indicated, nor was
there any language unequivocally importing a present intentio.i or undertak-
ing to pay."

An indorsement of a partial payment on a note, made by the holder with-
out the privity of the maker, is not. of itself, and uncorroborated, sufficient
evidence of payment to repel the defense created by the statute of limita-
ti ns. Connelly v. Pearson. 4 Gilm , 110.

A though the statute or limi ations mav not. in terms, apply to c^'urts of
equity, yet by analogy equity will act on the statute, and will refuse the relief
wh n the bar is complete at law. Manning v. Warren, 17 111., 267.
Where a trust fund continues with the trustee, it is not subject to be barred

by the statute of limitati ;ns, as between trustee and cestui que ti-ust. Kina
v'. Hamilton, 16 111., 190.

''

When the statute once commences running, it continu s to run unless savfd
bv the statute. The Pi ope v. White et al., 11 111., o50, and cases there c.ted.
Chcnot v. Lefevre, 3 Gilm., 637. Vanlandi7}gham v. Huston, 4 Gilm., 128.
Cases within the reason, but not wiiliin the words of the statute, are not

1) irre 1 by it. Bedell v. Jenney, 4 Gilm., 207, and numerous authorities cited
in he. opinion of the court.

Tiie staaito of limita ions shnild be specially pleaded to all actions of a
[ter 5jnal nature. Oebh irt v. Adams, 23 1 1., 3U7.
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Something has been said by counsel, as to the sufficiency

of this instrument to impose a liability upon any one. Upon
this point the court will give no opinion ; it is unnecessary,

and indeed, it would be improper to determine upon the

rights or obligations of persons not parties in the case. Has
Morrison, then, bound himself in person or by his agent ?

The covenant is in the first person. The signing, by Guy
Morrison, is also in the first person. In no part of the

instrument is William Morrison referred to as covenanting,

not even by recital.

What is the grammatical construction of the lano^uao-e

used in the covenant? It can not be that it is the defendant

who covenants, when the covenant commences in the first

person, and is signed, not by him, but by Guy Morrison,
agent. By no construction of language, or principle of law,

can the term agent, affixed to the name of Guy Morrison, be
intended to import that he is the agent of William Morrison.

The usual and appropriate mode of signing a deed by an

agent or attorney, is for him to sign his principal's name,
and then to sign his own, as agent. Here, the seal is clearly

not the seal of William Morrison, but of another person.

There are numerous cases to be found in illustration of this

rule. It was so decided in the cases of White v. Cuyler, 6

Term Eeports 176. WUks v. Back, 2 East, 142. 4 Mass.

Rep., 595. 5 Mass. Rep., 299 ; and 2 Wheat., 56. Duvall
V. CVaig. We are clearly of opinion that the circuit court

decided correctly in arresting the judgment, and that its

judgment ought to be affirmed, [a) (1)

Judgment affirmed.

J. & T. Reynolds, for plaintiff in error.

Breese, for defendant in error.

(a) A drawer of a bill may be liable personally, though known to all

parties to be agent, as where he signs his name without any qualification. 11

Mass. Rep., 54.

One who covenants for himself, his heirs, &c., and under his own hand and
seal, for the act of auotlier, shall be personally bound by liis covenant, though
he describes himself in the deed as covenanting for, and on the part and
behalf of, such other person. Appleton v. Binks, 5 Ea^t., 148.

(1) Approved in Or<ihain v. Dixon etal., 3 Scam , 117. Pensonneau et al.

V. BLeakley et al., 14 111., 16. Gray et al. v. Gillilan et al., 15 111., 454.
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Jones V. Lloyd, Serrill and Oakfoid.

Michael Jones, Plaintiff in Error, v. Lloyd, Serrill and
Oakford, Defendants in Error.

ERROR TO GALLATIN.

A judgment in daraases, where the a 'tion is in debt, is erroneous, and upon
a verdict ren'lered for eijiiit hundred dollars in damages where tiie action
is debt, no judgment can be rendered.

In such case the judgment ought to have been for the amount of the debt
found to be due, and the damages sustained, which damages would be ihe
amount of inLi rest on the sum found by the jury as the debt.

Opinion of the Court hy Justice Smith. This is an action

of debt on a sealed negotiable note, assigned to the defend-

ants in error. The declaration sets forth the anionnts of the

note as the debt due, and alleges that the plaintiffs sustained

damage, by the non-payment thereof, to fifty dollars.

The defendant pleads several pleas, which it is not necessary

to enumerate. Issues of facts were made up, the cause tried,

and a verdict rendered for the plaintiffs, for eight hundred
dollars and fifty cents, without specifying whether in debt, or

damages. Upon this verdict, a judgment was entered up as

follows :
" It is therefore considered by the court, that the

plaintiffs recover against the said defendant, eight hundred
dollars and fifty cents damages, by the jurors aforesaid, in

their verdict aforesaid, assessed, and also their costs," &c.

Under the sixth assignment of errors, which is the only one
it is considered necessary to notice, it is contended, the action

being in debt, and the judgment in damages, that the judg-

ment is improper, and wholly irregular. We think the judg-

ment to be evidently erroneous. It ought to have been foi'

the amount of the debt found to be due, and the damages
sustained, which damages would have been the amount of

interest on the sum found as the debt by the jury. (1)

(1) Affirmed in Guild v. Johnson, 1 Scam., 40'). Jnrkson v. Uas\ell.2
Sf*am., r,65. Patt'son v. Ho d, 3 Scam., loL'. Hci/l v. S <i p et (iL, id., ;ir>.

Frnzler V. L nmhiin. 1 Giiui., 3.')8. Wilmnns v. Bank of ILiinois, id., (571.

Maijcr V. Hutrhinson, 2 Gilin., 2(56. Wilcoxori v. Roby, 3 Gilm.. iHi. O'Con-
nerv. Mullen, 11 lli.. 59. Knnxv. Breed, 12 111., 61-. March v. Wright, 14
111., 218. Bovjman v. Bartley, 21 111., ao.

In a debt on a penal bond, the jury should find the amount of tlie bond as
debt, and the damages separately. The court then renders the judgment for
the amount of the deb . to be discharged on the payment of the damages.
Frazier v. L<iughlin, 1 Gilm., 358. Tales v. Cole, 11 111., 5(33.

In an action of debt, where the finding is only for a part of the debt due,
upon which a judgment is rendered, it is not necessary to specify which ptrt
is debt and which is damages; it is all debt. Luc (S v. Farrington, 21 111., 31.

Where it can be ascertained from the record what part is debt and what
damages, the supreme court will enter the proper judgment. Wilnums v.

Bank of Illinois, 1 Gilm., (571.

29
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The verdict of tlie jury is therefore an improper finding
and a judgment is incapable of being rendered thereon.

The plaintiff should, at the trial, have required a correc-

tion of the verdict, and had the same put into form. Even
then, the plaintiffs could not have recovered the whole amount
found by the jury, that amount exceeding the amount of the
note declared on, and the damages, as laid in the declaration.

It is certain that the plaintiffs can not recover more than their

declaration covers, for this would be to award him more than
he asks himself. In cases of torts, where a jury have found
more than the amount of damages laid, the courts have re-

fused, on application, to permit the plaintiff to enlarge the

amount of damages laid in his declaration, so as to avail him-
self of the verdict, and enter judgment thereon. Such has

been the decision of the supreme court of New York. The
]>ractice is, where the amount found by the verdict exceeds

the amount in the declaration, to enter a remittitur for the

excess. This not having been done, and the judgment being
in damages, is clearly erroneous. The remaining question

is, whether this court has the power to afford the means of

correcting it ? It has been the practice, in the courts of Ken-
tucky, in cases very analogous to the present, for the party

desirous of having the error amended when the proceedings

are in the appellate court, to suggest a diminution of the

record, and ask for a certiorari to the circuit court, to certify

the diminution, and apply to the circuit court for leave to

amend the proceedings in the mean time, so that, when the

certiorari is returned, the error will appear to have been cor-

rected in the court below. In this case, however, such a

course, if it had ever been pursued, would have been una-

vailing, as it is not perceived how the circuit court could

have either amended the verdict, or determined what portions

of it were the debt, and what the damages, or what sum
should have been relinquished. The error being then incur-

able, the judgment must, for this cause, be reversed, and the

cause remanded to the circuit court of Gallatin county, with

directions to award a venire de novo. The plaintiffs recover

their costs.

Judgment reversed.
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Vincent and Bt'itrand u ftlorrison.

ViisCENT and Bertrand, Appellants, v. Samuel Morrison,
Ai^pellee.

APPEAL FKOM ST CLAIPt.

A special verdict must find facts, not the evidence of facts.

In a sale of land, where there is no fraud, and the vendee has taken a deed
with covenants, the same will be cqnpidered a si'fflcient consideration for
notes executed for the purc.iase of money of said land.

In relation to covenants, the gen 'ral rule is, that an administrator has no
power to charge the effects of his intestate by any contract originating
witii himself, and his contracts, in the course of his adm nistration, or for
the debts of his intestate, render him liable de bonis projjriis.

Opinion of the Court hy Justice Lockwood. This is an
action of debt on a sealed note, brought by Morrison in the

St. Clair circuit court, to recover the sum of '^4:QQ. The
defendants pleaded four several pleas, to which the plaintitf

below demurred; and the court decided that all the pleas

were insufficient, and thereupon the following order was
entered, to wit :

" On motion of defendant's attorney, leave

is given to plead on the third Monday of July next, and the
cause continued to the next term;" at said term, defendants
filed four new pleas, which were severally traversed, and
issues joined. On the trial, a special verdict was taken, com-
prising the facts relied on by defendants to bar the action.

On the special verdict, the court below rendered judgment
for Morrison, and the cause is brought into this court by
appeal. A number of errors have been assigned, but the
court do not deem it necessary to examine them all in detail.

In relation to the first set of pleas, they are of opinion that

by the motion to plead generally, they were abandoned, and
can not be relied on as subsisting defenses to the action.

The second set of pleas, being all traversed, the special ver-
dict presents all the questions that the court are called on to

decide.

In order to enable the defendants below to get at their

defense, it was necessary for them to prove in what the con-
sideration of the note consisted; all we find in the special

verdict on that point, is as follows :
" "We further find, that

on the 4th day of October, 1821, the said S. Morrison and
Olive Morrison executed the deed of conveyance for the
house and lot, to the said Michael Vincent, set forth in the
third plea of the said defendants, and that the same was
delivered to him, and he accepted it, and that the said note
or writing obligatory was made to the said Samuel at the
same time, and that they are in the handwriting of the said
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John Hay." In relation to special verdicts, it is a general

rule tliat they must find facts, and not merely the evidence

of facts. Jac. Law Diet., Title " Verdict." (1) In this ver-

dict, there is no evidence whatever that the note was execu-

ted as the consideration for the deed. It is true that facts

are stated, that possibly might have authorized the jury to

have presumed the note was given, as the consideration for

the deed. But as the jury have not found the fact, it would
probably be a stretch of power in the court, if they should

conceive the deed and note executed in consideration of each

other. As the special verdict is defective, it would perhaps

be the duty of the court to send back the case to the circuit

court, with directions either to amend the special verdict, if

it could be done, or award a venire de novo. Yet as the

court, upon an inspection of the whole verdict, are satisfied

that plaintifl:" below is entitled to recover, admitting the fact

to exist, that the note was executed in consideration of the

execution of the deed mentioned in the pleadings, sending

back tlie case would only be attended with costs, without

any benefit to the parties.

The special verdict does not find that Morrison and wife

were guilty of any fraud in the sale to Yincent, and the law

will not impute fraud to them. In the case of Allot v. M/-

leii executor of Alle?i, 2 Johns. Chan. Cases, 159, it was deci-

ded by the court of chancery, that " a purchaser of land, who
had paid part of the purchase money, and given a bond and

mortgage for the residue, and is in the undisturbed posses-

sion, will not be relieved against the payment of the bond, or

proceedings on the mortgage, on the mere ground of a defect

of title; there being no allegation of fraud in the sale, nor

any eviction, but must seek liis remedy at law, on the cove-

nants in his deed." The same point is also decided in the

case of JV. J. & S. Bumjjas v. Plainer.^ Bay and Underwood^

1 Johns. Ch. Cases, 213. In the case under consideration,

the verdict finds that one of the defendants received a deed

from Morrison and wife, which contains a variety of cove-

nants—that Yincent entered into possession of the house and

lot, conveyed by said deed, and has continued to live in it

(1) A special verdict, to enable tlie court to act on it, must find facts, not
merely state the evidence. Bro^on v. i?alston, 4 Rand., 504. Henrlcisony.
A len. 1 H. and M., 235. Scawurd v. Jackson, 8 Cowen, 40 ;. Lafnunboise
V. Jackson, id., 589. Thompson v. Fair, 1 Speers, 93.

The presidino: judge may authorize the jury to find specially on any point

arising at a trial. Dyer v. Greene, 10 Shep., 464.

A special verdift mav be found by consent of parties, or by the dire-^tiou

of the judge, or at the discn tion f the jury, but can not be claimed of riglit

by one party. Thompson v. Farr, 1 Speers, 93.
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ever since, and still is in the possession of the same. Upon
the principle decided in the ahove cited cases, even a conrt

of equity would not relieve, althoui^h the title was defective.

The party having thought proper to take covenants to secure

his title, he must resorc to them in the first instance. (2) It

(2) The principle is well settled, that where a suit is brougiit on a note, a
plea that the consideration of the note was an agreement to convey certain
lands—that tlie conveyance has not been made, and that the payee has no
title to the land, is a good defense to the note. Tyler v. Yoimg et ah. 2

Scara.. 444. Mamn v. Wait et al., 4 Scam.. l."^5. Gregory et at. v. Scott, id.,

39'S. Duncan et nl. V. Chores, id., o6G. Hall v. Perkins, id.. 5 9. DcCvis v.

McVickers, 11 111., 3'i9. But where ihe conveyance has actually been exe-
cuted, it is not by any means clear that such is the ru e. In New York, (and
this appears to be the rule in most of the statt s,) if a purchaser who has a
deed containing the usual covenants, has been evicted, he may, in an action
bj'^ the grantor for the purchase money, show the eviction as a defense to the
suit Lamerson v. Marvi7i, 8 Barbour's S. C. Rep. 11. and cases there cited.

Hoy V. Talieferro, 8 Suiedes and Marshall, 727. Clark v. t<nelUng. 1 Carter,
382. Wilson V. Jordan. 3 Stewart and Porter 92. Kawle on Covenants lor
Title, 652. Where, however, there has been no eviction, th' ugh tlie evidence
shows a want of title in the grantor at the time of making the conveyance,
it is not so well settled, and the authorities are conflicting. Frisbie v.H.off-
itagle, 11 Johns., ro, was one of the first prominent cases on this subject. In
•Jiat case the de endant, in an action on two notes given fur the purchase
money of land sold with covenants of warranty, proved that thelind had
.' ubsequently been sold under a judgment against the plaintiff, and a sheriffs
deed made to the purchaser, but the defendant liad not bren actually tvieted
or disturbed in his po.ssession. The ourt said: "The considera ion for the
note has entirely failed, for the defendant has no title, it having been extin-
guished by the sale under the judgment. Here is a total, not a partial fail-

ure of consideration ; for although the defendant lias not yet been evicted by
the purchaser under the siieriffs sale, he is liable to be so, and will be re-
s' onsible for the mesne profi.s. " This decision, it is said, has been repeat-
ed! \ overruled; but the principal objection to it has been th it there was no
eviction. It was however approved in James v. Laicrenceburg Ins. C<k. (3

Blackford, 525, and Cook v. Mix. 11 Conn., 438. In Scwldcr v. Andrews et
al., 2 McLean C. C. Rep.. 464, McLean, J., siid: "If the plaintiff had no i tie
or claim to the land, which is asserted by the plea and admitted by the de-
murref, the defendant has a right U> set up that fact as a d 'fense to an action
on the note. Why should he be driven to his action on the warranty, if a
warranty deed were given, of which, however, tiere is no evidence ?''

In Tallmadgev. Wallis, '25 Wendell, 113, Walworth, Chancellor said:
" The question whether a total failure of title, upon a conveyance with war-
ranty, is a good defense to a suit upon the notes given for the purchase
money, is one ujion which judges have en ertained diifeient ojnnions."
Again, ifter speaking of an actual eviction so that the claim to d.inmges
would be equal to the full amount of the purchase money :

"' In such a case I
can see no good reason why the defendant, to avoid circuity of action, should
not be permitted to plead such totd failure of consideration as an absolute
bar to the suit, in the same manner as if the note or bond had been given
upon the sale of a horse warranted sound, which turned out to be unsound
and entirely valueless."

On the other hand, in Lamerson v. Marvin, 8 Barbour's S. C. R., 11, it was
held, that as the defendant had received the possession from his grantor, and
s ill retained it, unt 1 he had been evicted or compelled in some way to recog-
nize the title of the person in whom it was alleged to be. he should n^t be
permitted to draw in question the title of his grantor, Rawle says, in Cove-
nants for Title, 6.")2, after reviewing the New York deeis;ons:""From the
foregoing cases, it would seem to be settled in New York, that unless there
has Ijeen an eviction, actual or constructive, of the whole subject of the con-
tract, no defense to payment of the contract price can be set up in a plea in
bar.' The cases referred to in the opinion of Judge Lockwood, and in th')
note of Judge Breese, are to the same effect.
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was, however, urged on the argument, that the covenants

contained in the deed, were not personal covenants, but co\e-

nants in the character of agents. In order to ascertain liow

far it was the intention of Morrison to bind himself bv tliis

deed, it will be necessary to examine the deed itself for the

terms of the covenants. Bj the deed, Moi*rison and wife, in

the capacity of administrators, covenant that the intestate

died seized ; that said Olive Morrison, administratrix, was
duly licensed to make sale of the premises ; that it was neces-

sary to sell the same for the purpose of paying the debts of

the intestate ; that previous to the sale, she took the oath

prescribed by law; that she gave public notice in the ne\vs-

paper printed at Edwardsville, according to the directions of

the law in such case made and provided, and of the court;

and that one Frangois Olivier Yalois oftered the most for said

premises, which were struck off to him for the sum of four

hundred and sixty-six dollars. They also further covenant

in their said capacity, that the premises are free from incum-
brance, and that they will warrant and defend the same lor-

ever, against the claim or demands of all persons in law and
equity, and Morrison and wife sign and seal the deed, with-

out the addition of their representative character. Under
these covenants, it was urged, that Morrison was not person-

See also Bix V. School District. 22 Vermont, 316. Ohlfldd v. Stevenson, 1

Carter, 153. Clark v. Sue lin<j, id.. ^H2. Wheat v. Dobson, 1 Arkansas. (99.

In our own courts the question was raised once incidentally and once di-

rectly, since tlie decision ot the case of Vincent and Bertrand v. Morris n.

In Furncss v. WiUiams et al., 11 111., 2 '9, in an action broiisiht t) recover he
purchase money, the deiendant pleaded ihat a pait of the land conveyetl had
been sold for t ixes—that the time of redemption had expired—and that the -e-

fore the consideration to that extent had failed. Treat, C. J., said: "On
every principle of correct pleadins he (the defendant,) is bound to set forth

the pioeeedings under which the lot was sold, so tiiat the court can see that

the covenant Has been broken; or lie must make the general averiiieiit that

the sale was legally made, and the title thereby divested." i'roba ly we
might infer from this, if the matter had been properly pleaded, the courc

would have held it a good defense ; but the question not being directly before

them, no fiiriher opinion is expressed by the court.

The o: her case referred to is. Slack v. McLagan, 15 111., 242. There the

court held it a "sufficient defense to an action upon a note to set up a breach

of a covenant of warranty in a deed of land, for the price of which the note

was given." The opinion of the court was delivered by 8cates, Justice, and
in it no allusion is made to the case of Vincent and Berlr -nd v. Morrison,
and the only authorities referred to are Gregory et al. v. Scott, 4 Scam., 392,

andT-yJerv. Young el al., 2 Scam., 446. Tuese two cases wo respcctf;illy

submit, do not sustain the position of Judgp Scates. In each case no con-

veyance had been made; the defendanis held only bonds for title, and the

pleas alleged that the titles W( re d 'feetive, or that the plaintiffs had no liile,

and therefore the consideration of the notes sued on hud failed. We ]ia\e

before attempted to show that in such eases our courts have invariably he d
it a good defense ; but in none of thiise cases, except the c:ise of Slack v. Mc-
L :gan, has the question under consideration been deeided by them. We
therefore assert, from this review of the authorities, that it is not a settled

principle, that such defense can h.' made wh.'re there has been a conveyance
w.tli c ivenants of warranty, and no eviction.
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ally liable, but that the assets of the intestate were the only
lund which could be reached to pay any damages that might
arise from the breach of the covenants in the deed. That
the assets of the intestate can not be bound to answer a
breach of the most of these covenants, is apparent from the
nature of the covenants. Most of these covenants are, that

the administratrix has done her duty as athiiinistratrix. If

an administrator, in the course of his administration, is guilty
of any improper conduct, the estate is not answerable for

such malfeasance. In relation to covenants, the general rule

is, that an administrator has no power to charge the effects

of the intestate, by any contract originating with himself;
and it seems from the current of decisions, that his contracts,

in the course of his administration, or for the debts of his

intestate, render him liable de bonis propriis. The whole
doctrine relating to the liability of administrators, covenant-
ing in their capacity of administrators in the sale of real

estate, was very elaborately discussed by the supreme judi-

cial court of Massachusetts, in the case of Suinnei\ adminis-
trator V. Williams and Williit7ns, 8 Mass. E.ep., 162. In that

case, the administrators, in their capacity of administrators,

covenanted that, as administrators, they were lawfully seized

of the premises ; that they were clear of all incumbrances,
&c. ; that they, in their said capacity, had good right to sell,

&c., and that as administrators, they would warrant and de-

fend the premises, and then signed and sealed the deed as

administrators. The court held the administrators person-

ally liable for a breach of these covenants. It is to be re-

marked, that a very material difference exists between the

case in Massachusetts, and the one before this court, in this,

that in the case in Massachusetts, tliere were no covenants
that the administrators had proceeded in all respects accord-

ing to the directions of the statute which, as tlie court has
before observed, must from their very nature, be personal

covenants. The court infer from the pleadings and verdict,

that the ^Ist of the defense to the action below, consists either

in the fraud of the plaintiff, or a breach of the covenants

—

on the part of Morrison and wife, that she had proceeded
according to law in making sale of the premises mentioned
in the deed. In conclusion, therefore, the court are of opin-

ion iirst, that there was a good consideration for the note, to

wit : the deed with covenants ; second, that there has been
no failure of the consideration, because Vincent received the

possession of the premises contracted for, and has remained
in the quiet possession thereof, until the trial of the cause

;

third, that the verdict does not find that any fraud was prac-
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ticed on the defendants ; and lastly, if there has been any
breach of any of the covenants mentioned in the deed, it is

no bar to this action, but the party must resort to his cove-

nant for damages. The judgment of the court below is

affirmed, {a)

Judgment affirmed.

Blackwell^ for appellants.

Cowles, for appellee.

Wm. C. Greenup and Clement C. Conway, Plaintiffs in Error,

-y. Philandkk Woodwoeth, Defendant in Error.

ERROR TO RANDOLPH.

In an action on a iudcjment acainst administrators, sugcrestins; a devastavit,
a judgment by default admits tlie trutli of tlie allegaticms in tlie declara-
tion, and ;i jury of inquiry is not necessary to ascertain tlie damages.

Opinion of the Court hy Chief Justice Wilson. This is an
action of debt against the plaintiffs in error, upon a previous

judgment against them as administrators. The declaration

sets forth the previous judgment against them, and alleges

that goods and chattels to the amount of said judgment came
to their hands to be administered, and that they wasted them.

Judgment was suffered to go by default, the court ascertained

(a") Wiiere a special verdict is imperfect by reason of tiny ambiguity or
uncertainty, so that the couit can not s .y to • which party judgment ought to

be given, a ven re de novo should be awarded. 2 Mason, 31. 11 Wheat, 'ilj.

Where a promissory note is given for the purchase of real property, the
failure of consideration, through defect o*" title, must he total, to constitute a
good defense to an action on the note. Oreenleaf v. Cook, 2 Wheat., 13.

Any par' ial d 'feet in the title is not inquira ble into in an action on the note i n

a court of law, but the party must seek relief, if any where in chancery. Ibid,

The guardian of an insane person who had given promissory negotiable

notes for the proper debt of his ward, and expressed in the nwtes tlial he did

it as his guardian, was held bound in his private capacity. Thatcher v.

Vlnsmnre, 5 Mass. Rep., 299.

If a deed contain the usual covenants, the vende'^ can not set up either a

partial or total failure of titl' against the vendors' suit for the purchas s

money. Phelps v. Decker, 10 Mass. Rep., 279. So in Maine, 1 Greenleaf, 352.

In Pennsylvania and South Carolina a defect in the title or quality of the

land mav be given in evidence aganst a demand upon a bond or note for the

consideration monev of the deed. 1 Searg. and Rawle, 438. Hart v. Poiter,

5 ibid., 204. Thompson v. McCord, 2 Bay 76. Sumpter v. Welch, ibid., 558.

A covenant by an executor on a conveyance of land of his testator, in his

capacity of executor. " and not otherwise," is not binding on him in his in-

dividual capacity, altho gh it may not be binding on the estate of the testator.

Thayer v. Wendell, 1 Gallison, 37. Coxe's Dig., 219.
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the amount of interest, and rendered judgment for tlie prin-

cipal, interest and costs. The rendition of this judgment is

assigned for error. The plaintiff's counsel contends, that a

jury ought to have been impanneled to ascertain the amount
of assets that came to their hands, and also the fact of a

devastavit. These are certainly material allegations in the

defendant's declaration, and if the plaintift's here, had, by
their pleadings, traversed them, the intervention of a jury
would have been necessary. This, however, they have not

doTie. The judgment by default, then, admits the truth,

and must conclude them. Upon a judgment by default, in

an action of assurrtpsit, or covenant, it is usually necessary

to have a jury to inquire of damages, but it is never neces-

sary upon a default in an action of debt, nnless required by
the plaintiff. In this form of action, the plaintiff recovers

the sum in numero, and it is the constant practice of the

court to tax the damages occasioned by the detention, as

well as the costs of suit. 6 Johns. Rep., 287. The court is

therefore of opinion tliat there was no error in the court

below, and that the judgment be affirmed with costs. (1)

Judgment affirmed.
T^oung, for plaintiffs in error.

-Baker, for defendant in error.

Jonathan Cobb, Plaintiff in Error, v. D. Ingalls, Defendant
in Error.

ERROR TO MORGAN.

Motions, demurrers &c., s'louUl be detevmined by th" court, in the order in
^vhi(•h they are nvule. and a demurrer, while a motion to dism ss is undis-
posed of, is a waiver of the motion, a d a plea of the general issue, tlie
demuirer being uudis^-osed of, is a waiver of ilie demurrVr.

Opinion of the Court hn Justice Smith. Three grounds are
relied on by the plaintiff" in error, for reversal of the jud----

ment of the circuit court

:

1. That the motion to dismiss the cause ought to have been
acted on by the circuit court

;

2. That permitting the plaintiff to amend his declaration,
before acting on such motion, was erroneous

;

(1) fcjee noie to Buj'jn e. al. v. Fostlcwait et al., ante, p. I'JS.

30
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3. That the court should have decided the demurrer before

the issue in fact was tried.

The untechnical manner in which the record has been
made up is calculated to lead to some confusion in the exam-
ination of the real merits of this case. As far, however, as

we can give to it a fair interpretation, it would seem that the

defendant, without assigning any grounds for cause of dis-

missal, upon the plaintiff's being permitted to amend his

declaration, abandoned his motion, and filed a general de-

murrer, and without insisting on a decision of the demurrer,

Hied a plea of the general issue. We can not doubt that this

demurrer to the declaration was a waiver of his motion to

dismiss the cause, but whether it was or not, the grounds of

that motion, not appearing on the record, can not, of course,

be inquired into. By pleading in chief the general issue, the

defendant equally waived his demurrer. If the causes of

demurrer were thought by his counsel to have been sufficient,

a decision on the demurrer should have been insisted on.

Had the court refused, as was suggested on the argument, to

decide the questions raised by the demurrer, the defendant

should have rested his case, and not have plead to the merits.

The court would then have been compelled to decide the

question of law, and the defendant, if not satisfied therewith,

would have had the opportunity of having that opinion re-

viewed in this court. He, however, thought proper to waive

that right, and thereby conclude himself by a trial on the

merits. The jury rendered a verdict against him, and as

there is no irregularity therein, we are bound to say that

the judgment of the circuit court must be affirmed with

costs. (1)
Judgment ajfirmed.

(1) See note to Beer et al. v. Philips, ante, p. 44.
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William Clary, Appellant, v. Thomas Cox, John Dukley,
and Thomas M. Neale, Appellees.

APPEAL FROM SATsGAMO.

It is too late, after a judsment has been rendered on a ))ond. and fieri facias
issued, to object that the party did not sign the bond. It is tJicret'oro er-
roneous to quash an execution issued on such judgment upon an alMavit
affirming the non-execution of the bond.

Opinion of the Court hy Justice Smith. The only point
made in this cause is, whether the circuit court ei-red in

quashing the execution as to one of the defendants, n])on his

disclosure, bj affidavit, of his belief that he did not execute
the bond given, upon the granting of the writ of certiortiri.

This bond may be considered as aualogous to the bond given,
when an appeal is taken from the decision of a magistrate

;

and the circuit court seem so to have considered it, and en-

tered up a judgment against the principal and the securities

in the bond, upon which judgment the execution against the
defendants was issued, as is provided in the case of apjjeals,

by the provisions of the sixth section of the act defining the
duties of justices of the peace and constables, approved 18th
February, 1823. {a) It is not necessary to consider what
the circuit court might have done, u])on an application to

have the judgment vacated, if they had been satisfied of the
truth of the tacts contained in the affidavit of Dnrlev, one of
the defendants, or what would have been the powers of the
court in reference to such an application. The execution, it

is not pretended, does not follow the judgment, nor is any
regularity on its face complained of. The matters disclosed,

relate to the non-execution of the bond only ; it was there-

fore manifestly erroneous for the circuit court to have quashed
the execution for the causes alleged. Until the judgment
was set aside or vacated, the execution was entirely regular:
the party has mistaken his remedy, if he has one. The
judgment of the circuit court in quashing the execution
must, therefore, be reversed, with leave to the plaintiff, in

(a) "Appeals from the judgment of justices of the peace shall be allowed.
&c.. prov (led the party shall first give a bond as is required by the second
s ction of the act entitled '"An act regulating appeals from justices of the
peace, and further defining their duties," whicii bond so giv<^n shall have the
lorce and ettect of a judgment, and execution may be issued thereupon upon
default of the conditi n of the said bond; a certificate of such bond having
been given, shall be presented to the justice from the clerk of the circuit
court; whereupon it shall be the duty of the justice to make out a tran-
script," &c. Laws of 18i'3, page 189, section 6.
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the court below, to sue out a new execution, if necessary

lie is also entitled to costs.

Judcpaent reversed.

"Wiley B. Green, appellant, v. Murray M'Connell, appellee.

APPEAL FROM MORGAN.

If the transcript of the record is not filed within the time required by law,
and the rules of the court, the appeal will be dismissed.

W. Thomas, for the appellee, on the 6th of December,
being the fourth day of the term, filed the transcript of the

record in this cause, and moved the court to dismiss the ap-

peal, on the ground that the appellant had failed to file the

recoi'd within the time required by law, and cited Rev. Laws
of 1827, page 319, and the 12th Rule of this court.

Per Cnriam. The appellant having failed to file a trans-

cript of the record, within the time required by the 12tli

rule of this court, it is considered that the appeal be dis-

missed, and that a copy of this order be certified to the clerk

of the Morgan circuit court, and that the defendant recover

his costs. (1)
Ajppcdl dismissed.

(1) See note to Bebee v. Boyer, post.
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The County Commissioners of Randolph County, Plaintiff

V. Michael Jones, Defendant.

'an agreed case from RANDOLPH CIRCUIT COURT.

An aRveement to pay the co'inty commissioners of Randolph county a certain
sum of money, provi led they will build a court-house on a jiarticular 1 r,

is not biniliiig fcr want of mutuality, although they do bu Id tiie couit
house on the lot designated, the obligation to pay and lo build not b(;ing

recii)iocal. (1)

A promise to pay the county commissioners to do an act which they are
required to do by law, is against public policy, and therefore void.

The founty commissioners of a county have no power to contract only as a
court. (2) ,

Opinion of the Court hy Justice Smith. This is an agreed
case, and is submitted to the decision of this court by the

following agreement :

"It is agreed by the parties in this suit, that a transcript

of the record in this cause be taken to the supreme court for

a decision of this question : Whether the instrument set forth

in any count of the declaration, can be made the foundation
of an action at law, taking all the statements and averments
in the sa'd counts to be true ?

If decided in the affirmative, then judgment to be entered

up in this court at the next term, for the amount of Jones'
subscription, and costs accordingly. If decided in the nega-
tive, then the said suit to be discontinued, and that the re-

spective parties enter their appearance at the next term ol

the supreme court."

The instrument declared on is in the following words :

"We, the subscribers, promise to pay to the county com-
missioners of the county of Randolph, or their successors
in office, the sums annexed to our respective names, at such
times, and in such proportions, as the said county commis-
sioners shall require, fur the purpose of defraying, in part,

the expense of a court-house for the county of Randolph

:

(1) Where a statute fixed the seat of government at Springfield, on condi-
tion that the inhabitan s of Springfie'd should subscribe a certain sum of
money towards erecting a state-house, and execute their bonds tor the pay-
ment of the same : Held, that a bond given under such statute was founded on
a sufficient consideration, and was valid. Carpenter v. Mathtr, 3 Scam., 374

Where several persons sign a subscription paper, payable to a portion of
their numV)er, as trustees, whereby each one agrees to pay the sum set op]io-
site his name, for tiie purpose of erecting a building, and the work is done by
a mechanic, an action maybe maintained by the trustees against any sub-
scriber who refuses to pay his subscription. Bobertson v. 3Iarch et al. S
Scam., 198.

In tlie last ca^e referred to, the cour make a dis'inction between that and
the case of Co. Co»i>.s, &c., v. Jones, but do not question that decision.

(2) The s.ime principle held in County of Vermilion v. Knight, 1 Scam., 1)7.
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provided, the said court-house shall he located and erected on
a lot proposed to be granted to the said county by the Hon.
Nathaniel Pope."
The several counts in the declaration alles^e the considera-

tion to have been the erection of the court-house on the pro-

posed lot, and aver that the lot was granted to the commis-
sioners—that the court-house was erected on the lot—and
that the defendant was owner of lots and houses contiguous

to such court-house; and assigns the breach a refusal to pay
on demand.
The questions which present themselves for consideration,

in determining the validity and efiect of the writing, seem to

divide themselves into three distinct propositions :

1. The authority of the commissioners to enter into the

agreement, or to accept one of its character ?

2. If they might legally do so, is the agreement mutual, or

the obligation to pay, and to erect the building on the lot

granted, reciprocal ?

3. Is there a sufficient consideration to support a promise ?

The authority of the commissioners to erect the court-

house, is derived solely from the act of the 24th March, 1819.

It is made their duty, by the second section of that act, to

cause to be erected a suitable court-house in their county,

and where the county funds are insufficient for that purpose,

they are required to levy a tax, and collect it agreeably to the

act creating a revenue for this state. Tliey are also author-

ized by the same section, to enter into contracts for the erec-

tion thereof at any regular or special term of their court

which they may appoint for that purpose. Have they pur-

sued the powers thus granted to them?
Their authority would certainly seem to be confined to

entering into contracts with individuals, for the performance
of the workmanship of the building, not for the purpose of

raising a fund to defray the expense thereof, because such
expense is to be paid out of the fund they are authorized to

raise by taxation.

The law granting the power to erect the court-house, and
making it compulsory on them so to do, gave the only power
to raise the means to defray the expense thereof ; and by so

designating the power, would seem to exchide all other

modes. It can not be contended that the act has in any of

its parts, recognized the authority to receive gratuities or

donations, for the purpose of forming a fund, out of which
the commissioners are to discharge the debts which they

might incur for the erection of the building. It is true, they

are nowhere forbidden, and although they might, with pro-
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priety, receive the donation of money for sucli an oljjoct, tlie

inqniry whether a conrt of jnstice can lei^aily enforce such
an obligation, where the conrt are not autliorlzed by law to

enter into one of such character, is certainly a very diilerent

question.

To show more clearly that the second section of the act

could not possibly authorize an ai^reement of the present
character, the power to enter into the contract is to be exer-

cised only at a regular or special term of the county com mi s-

sionei's' court. Here, it is evident, from the terms of the
agreement, that the commissioners did not conceive them-
selves acting Tinder that section, nor even as a court. If

they liad, they would most certainly have required the prop-
osition to have been made at the sitting of the commission-
ers' court, and had it entered on their record; but instead
of that, it is a mere agreement with the commissioners by
that name, and really, one which they had no power to enter
into out of court. The acceptance and assent of the com-
missioners to the agreement is their own act, which, in their

character as commissioners, they had no power whatever to

agree to, for it will not be denied, even admitting that they
had no power in term time to agree, that out of term they
have any authority to do any act whatsoever not expressly-

conferred on them by law. None having been conferred on
them, it most clearly follows, that their act is altogether
extra-judicial and void.

On the second point, the inquiry is presented, whether the
agreement is mutual, or in other words, whether the oblio-a-

tion to pay and to ei-ect the building, is reciprocal. For the
reasons already stated, it will be perceived that no obligation
was imposed on the county to erect the building on the lot

proposed, and that neither the commissioners in their official

or individual capacity, nor the county, could in any wav be
rendered liable for a refusal to do it. The obligation is

neither mutual or reciprocal ; it is a promise by one party
only. No engagement of any character whatever is made to

erect the building. The act is altogether on one side. Re-
verse the case, and suppose an action brought against the
county for not erecting the building, could it be insisted that
the county would have been at all liable for the assent of
their commissioners under this agreement, if it were possil)le

to suppose, from the writing, that such assent was given, and
could it be liable even if agreed to, when the commissioners
exceeded the powers and jurisdiction given to them by law ]

Cleirly not. It is certain that to every valid contract there
must be parties capable of contracting. Were the conimis-
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sioners capable of contracting in the manner stated ? If not

then there is an end to the question. The_y could only con-

tract in the manner authorized by law. This manner, most
clearly, has not been pursued.

The law did not embrace the subject matter in the man-
ner contracted for, if it be admitted that a contract was
made, nor has the mode prescribed by law been observed.

It therefore follows : First, that there is no evidence of a

contract on the part of the county by their commissioners,

and that therefore there is no mutuality of consideration,

which is necessary to every contract. Second, that the

commissioners had no power to bind the county in such a

contract, and that they were bound by law to erect a court-

house.

Third, That a promise to them to pay money for the per-

formance of an act they were obliged to execute by law, in

the faithful discharge of their official duties, is illegal and

against public policy, and therefore void. To the third ques-

tion, whether there is sufficient consideration to support a

promise, it is not perhaps necessary to say more than this,

that the act of erecting a court-house, which was a duty

imposed by law, could not be a consideration to support a

promise. The fact of its location near the lands of the de-

fendant, is of course the only ground upon which it could

be contended that a consideration could be raised, and even

this\anishes, when it is perceived that such a consideration

is altogether equivocal and imaginary. It might or might
not be of value to the defendant. No data can be assumed
by which it can be determined whether the erection of the

building at the place proposed could benefit the defendant

one cent or one hundred and twenty-five dollars, the amount
of the subscription, nor whether it might not be an injury.

It is not shown that any benefit has been experienced by the

defendant from its location, nor injury sustained by the com-

missioners.

The consequences resulting from its location may have

been an injury to other portions of the inhabitants, and upon

the ground of public policy it is very questionable whether

the court ought not to decide the contract void, for that rea-

son alone.

I am of opinion that the present action can not be sustained

on the writing set forth, and that the agreement of the parties

to discontinue the suit, be carried into execution, (a)

(a) Tti n. Cor. v. Co'lins, 8 Mass. 11 -ii.. L'!)8. Trustees of Phil. L'l-n.

Acnde'iiy v. Ezra Davi^. 11 Mass. Kep , 113. Se^ Religious Society in

Whitesto.vn. v. Stone, 7 Johns. Kep , .U.
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Separate opinion of Chief Justice Wilson.* I concur in

tlie opinion that the agreement of the parties to discontinue

this suit be carried into execution, but my opinion is founded
upon the single objection, that it does not appear that tlie

contract upon which suit is brought, was entered into by
the county commissioners as a court; it is only in that char-

acter they are capable of contracting.

T. Reynolds^ for plaintiff.

Baker^ for defendant.

* Justice LocKWOOD gave no opinion.
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Registered servants are goods and chattels, and can be sold on execution. (1)

A poll tax is inhibited by the constitution of this state. (2)

Opinion ofthe Court hy Justice L' ckwood. The point pre-

sented to the consideration of the court in this case, is whether
a registered servant is liable to be taken and sold on execn-

(1) As the present constitution of this state does not perm't slavery within
the state, this decision is now of but little ])ract:cal importance. The follow-
ing points have, however, been decided by our courts, on the subject of
slavery, some of which are of interest to the profession.

The constitution of Illinois prohibit; slav.ry; tlieri^fore. ne^^roes within
its jurisdiction are presumed to be free. Rodne'j v. Illinois Central Rail
Boad Co., 19 111., 42. Bailey v. Cromwell et al., 3 Hcara., 71. Kinney v.

Cook, id., 232.

A contract made in Illinois for the sale of a person as a slave, who is at the
time in the state, and to a citizen of the state, is illegal and void. Tkum-
BULii, Justice, in Howe v. Emmons, 14 111., 29.

Slavery is the creation of municijial regulations in states where it exists,

and such regulations have no exira-territorial operation or binding force in
another sovereignty. Rodney v. III. Cen. R. R. Co.. supra.

The laws of other states recognizing slavery, beino: repugnant to the laws
and policy of the institutions of Illinois, neitlier the law of nations, nor the
comity of states, can affect the condition of a fugitive in Illinois, so as to give
the owner any property in, or control over him, by force of any state au-
thority. Ibid.

The remedy in matters connected with fugitive slaves, is to be found under
acts of Congress, and in the courts of the United States. Ibid.

(2) The pres.nt constitution of Illinois has the following provision: "The
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tion ? By tlie act concerning judgments and executions, ap-
proved January 17, 1825,* "all and singular, the goods and
chattels, lands and tenements and real estate " of a judgment
debtor, shall be liable to be sold on execution. The plirase,

goods and chattels, means personal property in possession.

Before entering on this subject, it is necessary to lay down
the true rule in relation to what kinds of proj^erty ought to
be subjected to seizure and sale on execution. The dictates
of honesty, as well as sound policy, require, as a general rule,

that every description of tangible property of the debtor,
should be liable to pay his debts, unless it be such articles of
the first necessity, that the legislature, from motives of hu-
manity to persons who have families, may reserve for their
use. And such doubtless was the intention of the legisla-

ture, when they declared, "that all and singular the goods
and chattels, lands and tenements and real estate," shall be
sold on execution. The legislature, however, pursuing the
dictates of an enlightened humanity, have, by the 19th sec-

tion of the above recited act, reserved for the use of families,

a variety of articles of personal property of the first necessity,
from sale on execution. But registered servants are not
among the reserved articles. Are then registered servants,

goods or chattels, within the meaning of the statute ? This
is a question of mere dry law, and does not involve in its in-

vestigation and decision, any thing relative to the humanitv,
policy, or legality of the laws and constitution, authorizing
and recognizing the registering and indenturing of negroes
and mulattoes.

In order to ascertain the nature of the interest that the
master possesses in his registered servants, it will be neces-
sary to review the several statutes that have been passed by
the legislature concerning them.
The first act, giving character to the interest of the master,

is "An act concerning executions," passed ITtli of Septem-
ber, 1807 ;f the 7th section thereof recites, "and whereas,
doubts have arisen whether the time of service of negroes
and mulattoes, bound in this territory, may be sold under
execution," it was therefore enacted " that the time of ser-

vice of such negroes and mulattoes may be sold on execu-
tion," &c. This section, taken in connection with its preamble,

general assembly may, whenever they shall deem it necessary, cause to be
collected, from all able-bodied free white male inhabitants of this state, over
the age of twenty-one years and under the age of sixty years, who are en-
titlfd to the right of suffrage, a capitation tax of not less than fifty cents, nor
more than one dollar each." Article 9, sec. 1, Constitution of 1848.

* Laws of 1825, p. 151.

tRev. Code of 1807, page 188, vol. 1.
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must be considered as declaratory of what the law was, rather

than introductory of a new rule. On the same day an act

was passed subjecting " bound servants," with a variety of

personal property, to taxation. By the third section of the
" act concerning servants," passed also on the 17th of Sep-

tember, 1807, :{; the benefit of the contract of service may be
assigned by the master, with the consent of the servant, and
shall pass to the executors, administrators and legatees of the

master.

Tiiese three acts are all the statutes that have been found

passed by the territorial legislature. These acts can bear no
other construction than that the legislature considered this

description of servants as property, for they rendered them
liable to sale on execution, to be assigned by their masters

with their consent, to pass to executors, administrators and
legatees, and to taxation. By the 20th section of the 8th

article of the constitution of this 8tate,§ it is declared, " that

the mode of levying a tax shall be by valuation, so that every

person shall pay a tax in proportion to the value of the prop-

erty he or she has in his or her possession." A poll tax

would seem from this feature in the constitution to be inhib-

ited. The legislature, however, it will be seen, by examining

their several acts relative to revenue, have invariably taxed

servants, not by poll, but "by valuation."

I refer to the acts passed 27th of March, 1819,1 18th of

February, 1823,1 and the 19th of February, 1827.** The
15th section of the last mentioned act, and which is the law

now in force for "raising a revenue," is as follows: "When-
ever, in their opinion, the revenue arising to the county

from the tax on lands shall be insufticient to defray the

county expenses, the county commissioners' court shall have

power to levy a tax, not exceeding one-half per cent., upon

the following descriptions of pro2)erty, viz: On town lots, if

such lots be not taxed by the trustees of such town, on slaves

and indentured or registered negro or mulatto servants, on

pleasure carriages, on distilleries, on stock in trade, on all

horses, mares, mules, asses and neat cattle, above three years

of age, and on watches with their appendages, and such other

property as they shall order and direct." By this ac*^, regis-

tered servants are expressly denominated property. Each of

the execution laws, passed March 22d, 1819,tt and 17th of

X Rev. Code of 1807, vol. 2, page 647. § Rev. Laws of 1827, p. 39.

1 Laws of 1819, p. 313, sect. 3. 1 Laws of 1823, p. 20.!, sect. 3.

** Rev. Laws of 1827, p. 331. +t Laws of 1819, p. 181, sect. 13.
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PVbriiary, 1823,:}::}; contain the following provision, to wit :

"That the time of service of negroes or mulattoes, may be
sold on execution against the master, in tlie same manner as

personal estate ; immediately from which sale the said ne-

groes or mulattoes shall serve the purchaser or purchasers

for the residue of their time of service."

There is, however, no such provision in the act relative to

executions passed 17th of January, 1825,§§ and which act

repeals all former acts; and hence it is argued that the legis-

lature intended in future that registered servants should not

00 snhject to seizure and sale on execution. This inference

would no doubt be correct, if these servants were only made
liable to execution by express enactment of the legislature,

but from the review of the legislation in relation to indentured
and registered serv^ants, I am inclined to the opinion that the

legislature have always regarded them as property, and that

the object of the legislature in expressly authorizing them to

be sold on execution, was not to introduce a new rule, but to

remove "doubts" that had arisen on the subject. If, then,

the statutes concerning executions are only to be considered
as declaratory of what the law was, then the omission of a

similar provision in the act of 1825, can not be deemed deci-

sive of the intention of the legislature. The intention must,
therefore be sought in the " several acts i7i pari materia and
relating to the same subject."

All these acts ought to be taken together, and com|>ared in

the construction of them, because they are considered as hav-
ing one object in view, and as acting upon one system. This
rule applies, though some of the statutes may have expired, or
are not referred to in the other acts. 1 Kent's Com., 433. By
the 22d section of the act "concerning attachments," passed
24th of January, 1S27,||

||

authority is given to the sheriff, when
he " shall serve an attachment on slaves, or indentured or reg-
istered colored servants, or horses, cattle or live stock," to

provide sufficient sustenance for the support of such slaves,

indentured or registered colored servants and live stock, until
they shall be sold or otherwise legally disposed of, or dis-

charged from such attachment."
There is no express provision in this statute to authorize a

levy and sale of registered servants, but from this section no
doubt can exist that the legislature acted upon the supposition
that registered servants were regarded as property which niio-ht

XX Laws of 1823, p. 173, sect. 9.

§§ Laws of 1825, p. 151.

1 1 Rev. Code of 1827, p. 76.
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be seized and sold. And no good reason is perceived why
these servants should be liable to attachments, and not be
liable to sale on executions obtained by the ordinary prosecu-

tion of a suit. The proceeding by attachment, and by a com-
mon action, are intended to effect the same object, to wit: the

sale of the debtor's property, in order to pay the creditor his

debt. I have, tlierefore, come to tlie conclusion that indentured
and registered servants must be regarded as goods and chat-

tels, and liable to be taken and sold on execution. In support
of this opinion, I refer to the case of Sable v. llitGhcock, 2

Johns. Cases, 79.

That case was this. In the state of New York they have
an act by which, "in order to prevent tlie fnrther importation
of slaves into that state," it is enacted " that if any person
shall sell as a slave within that state, any negro, or other per-

son who has been hnported or brought into that state after the

first of June, 1785, he shall be deemed guilty of a public

offense, and forfeit £100, and the person so imported or

brought into that state shall be free." The plaintiff had been
imported into New York after June, 1785, and after the death
of the plaintiff' 's master, she was sold by her master's execu-

tors to defendant, against whom she brought her action to

recover her freedom. The supreme court of that state deci-

ded, (and the decision was affirmed by the court of errors,)

that a sale in the course of administration or by persons acting

in auter droits as executors, assignees of absent or insolvent

debtors, sheriffs on execution, and trustees, would not be within

the act, so as to subject the vendors to the penalty, or make
the slave free. Judge Kent in delivering his opinion says,

"while slaves are regarded and protected as property, they

ought to be liable to an essential consequence attached to

property, that of being liable to the payment of debts. If it

is otherwise, the debtor is possessed of a false token, and the

creditor is deceived." The analogy between the cases exists

in several respects.

The masters, in each case, are, by law, secured in the ser-

vices of the servants, in the New York case for life, and in

this case J or a period of years, but in each case the services

are general and not restricted or limited to any particular

trade or business. In neither case did the services arise out

of any conti-act, or with reference to any special confidence

reposed in the masters.

They were both slaves in the states from whence they were
imported, and their services were held in the same manner
that the services of absolute slaves are held, for the masters

were entitled to all the fruits of their labor. The rights of
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the masters had no reference to the benefit of the servants
;

hence they are in every essential particular personal property,

and subject to most of its attributes and liabilities.

The only difference perceived between the two case, is, that

Sable^ npon being brought into New York, became a servant

for life to her master, but not subject to transfer and sale by
the act of her master, with or without her consent. But
Nance^ upon being brought into the territory of Illinois, and
being registered, became a servant to her master until she

should arrive " at the age of thirty-two years," and she is, by
law, liable to be sold by her master upon her giving her con-

sent in the "presence of a justice of the peace."

This difference can not operate to exempt Nance from the

rule applied to the case of Sahle, and particularly as this very

difference regards Nance more in the light of property than

it does Sahle.

A sale by Sable's master, with or without her consent,

would operater to emancipate her. Upon the whole, the court

is of opinion that the judgment of the circuit court must be

affirmed with costs.

Judgment ajfirmed.

McRoherts^ for plaintiff in error.

Cavady, for defendant in error.

Fanny, a woman of color. Appellant, v. Montgomery aito

OTHERS, Appellees.

APPEAL FROM FAYETTE.

Where the defendant in an action of trespass, assault and battery and false

imprisonment, justifies under a certificate granted by a justice nf the peace
in pursuance of the act of congress respecting fugitives from labor, the

plea must sliow that all the facts existed at the time of granting the certifi-

cate contemplated by that act.

The plea should also state affirmatively, to v?hom the certificate was given,

whether the person claiming the fugitive, or his agent, and if the agent, his

name.

Opinion of the Court hy Justice Lockwood. This is an

action of trespass, assault and battery and false imprisonment,

brouo-ht to try the plaintiff's right to freedom. The defend-

ant plead in bar that plaintiff and others were taken before a

justice of the peace in and for Bond county, as a person held

to labor and owing service in the state of Kentucky, to John
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Housten, and that the justice of the peace, upon proof to liis

satisfaction tliat the said Fanny with others, did owe service

or labor to said Housten, in Kentucky, according to the laws
thereof, and that the said Fanny and others, were fugitives

from the service of him, the said Housten, &c., did in pursu-

ance of the constitution and laws of the United States, grant

a certificate to said Housten, or his attorney, to have and take

said Fanny, and that he take her where she belonged. De-
fendants further say that after the granting said certificate,

and while it was in force, they assisted said Housten, or his

attorney, to take said negroes, for the purpose of rempving
them as authorized by said certificate, they having no interest

whatever in said negroes; that no more force was used than

necessary, and that tliis is the same trespass mentioned in

the declaration, and which said certificate the defendants

have now in this court, ready to be produced, &c. To which
plea the plaintift" demurred, and on joinder therein by defend-

ants, the circuit court sustained the plea and gave judgment
for defendants, and thereupon an appeal was taken to this

court. A great number of errors have been assigned. I shall

only, however, notice such of them as I deem important to

the decision of the case as presented by the record. The first

error assigned is, that it does not appear from the plea that

the justice, in granting the certificate, had jurisdiction.

No principle in pleading is better settled than that where
a party justifies under a power derived from an inferior court

or magistrate, that he must show that such court or magis-

trate had jurisdiction of the subject matter. The authorities

to this point are so numerous that it is unnecessary to cite

them. Does it then appear from this plea that the justice had
jurisdiction of the case % The third section of the act of con-

gress referred to in the plea,* declares " That when a person

held to labor in any of the United States, or either of the ter-

ritories, on the northwest or south of the river Ohio under the

laws thereof, shall escape into any other of the said states or

territories, the person to whom such labor or service may be

due, his agent or attorney, is hereby empowered to seize or arrest

such fugitive from labor, and take him or her, before any judge

of the circuit or district courts of the United States, residing

or being within the state, or before any magistrate of a county,

city or town corporate, wherein such seizure or arrest shall be

made, and upon proof, to the satisfaction of such judge or

magistrate, either by oral testimony or affidavit taken and cer-

tified by a magistrate of any such state or territory, that the

* Rev. Code of 1829, p. 242.
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person so seized or arrested, dotli^ under the laws of tlie state

or territory from which he or shej/?.?af, owe service or labor to

the person claiming him or her, it shall be the duty of such
judge or magistrate to give a certificate thereof to such claim-

ant, his agent or attorney, which shall be a sutticient warrant
for removing the said fugitive from labor, to the state or ter-

ritory from which he or she fled." In order to give a magis-
trate jurisdiction under this act, it ought to appear that the

person apprehended as a fugitive slave had escaped from tlie

state or territory where the labor or service is due, into the

state or territory where he or she is apprehended, and that

proof, either by oral testimony or affidavit, be exhibited, that

the person so seized or arrested, doth, under the laws of the

state or territory from which he or she fled, owe service or

labor to the person claiming him or her.

It does not appear from this plea that Fanny had escaped
or fled from Kentucky; the allegations being that she was
taken, &c., as a person held to labor and owing service in the

state of Kentucky, to Housten. This is not sufficient, for the

authority conferred to take and arrest fugitives from labor or

service, is only granted where the fugitive has fled, or

escaped from the service of his or her master.

But the plea is still more fatally defective in not staMng
that the proof was, that she novj owes service and labor in

Kentucky.
The words of the act are^ doth owe service or labor. The

proof exhibited may be true, that she did owe service, and yet
show no right to her present service, for that service may long
since have terminated; and, consequently, she would not be
liable to be taken and carried back to Kentucky,
Under the attachment laws, an affidavit that a debtor hath

absconded, being in the past tense, is insufficient; and such
an error has been decided to render an attachment irregular,

and all proceedings under it void. I consider the flrst assign-

ment of error well taken and sufficient to reverse the pidg-
ment, but as this case will have to go to the circuit "court

again, I think it better to notice some of the other errors as-

signed. The seventh error assigned is, that the plea does not
set forth to Mdiom the certiflcate was given, but is in the alter-

native. The language of the plea is, that the certitieate

was granted to " Ilousten or his attorney," without nam in*;

who the attorney was. This, 1 think, altogether too uncer-
tain; it ought to have shown affirmatively to whom it was
granted, and if granted to an attorney, who that attorney was.
The plea is therefore bad in this respect. The ninth error

32
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assigned is, that it is not stated that either of defendants as-

sisted Hoiisten or his attorney, or that they acted under any
legal authority. The words of the plea are, " that defendants
assisted Honsten or his attorney, to take said negroes." Who
did they assist? Honsten, or liis attorney? and if the attor-

ney, who was that attorney? The plea does not answer this

plain interrogatory with any kind of certainty; it is, there-

fore, too uncertain in this respect.

For these and other reasons, i am of opinion that the judg-

ment must be reversed, with costs, and remanded to the Fay-

ette circuit court, with liberty to defendants to amend theii

plea, upon payment of tlie costs occasioned by the plea.

I have not deemed it necessary in making up an opinion in

this cause, to give an opinion on the question, how lar a cer-

tificate which is good, jyrlina facie^ can be inquired into.

Whether such a certificate would be final and conclusive, does

not arise on this plea. We are not required, from the state

of the pleadings, to go into any such inquiry; on this point,

therefore, I forbear; for " sufiicient unto the day is the evil

thereof."

Judgment reversed.

Hall and Cowles^ for plaintiff in error.

McMoherts. for defendants in error.

Finley and Create, Plaintiffs in Error, v. John Ankent, De-
fendant in Error.

ERROR TO JACKSON.

When th" circuit court, sitting as a court of chancery, grants a re-hearing,
the first flecrce is thereby vacated, and the case stands as if no decree h d
heen rendered in the cause.

After the tiiu'^ of tlie rep evy of a judgmen' has expired, the plaintiff may, if

he clio ist s, proceed on liis original judgment without issuing against the
security in the replevy. (1)

Opinion of the Court hy Juf^tice Lockwood. This case

presents the following facts. Judgment was obtained in the

Jackson circuit court in favor of Ankeny against Finley and

Creath, at November term, 1822. Subsequently, Finley and
Creath filed an injunction bill, and at the August term, 1823,

a decree was entered, perpetually enjoining the judgment.

(1) This law is now repe led by statute.
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At the next term after said decree, a re-liearing was fi;raiited,

and a different decree entered which dissolved the injunction,

upon the complying with certain requisitions on Ankeny's
part, first to be performed. From this last decree, Finley and
Creath brought a writ of error to the supreme court. At the

December term, 1825, of the supreme court, the said decree

was reversed generally, at the costs of the defendant in error.

On the 18th of October, 1826, Ankeny procured an execution

on the judgment at law. At the April term, 1827, of the

Jackson circuit court, a motion was made to quash said exe-

cution, upon the ground that the decision of the supreme
court operated as a perpetual injunction of the judgment at

law, which motion was overruled by the court, and the cause
is brought into this court, by writ of error, to reverse the

decision of the circuit court in refusing to quash the execu-

tion.

It may well be questioned, whether a writ of error will lie

in a case situated as this is. If a party proceeds to take out
an execution, in violation of an injunction, he can be attached

for contempt. But without intending to decide whether a

writ of error will lie or not, the court are of opinion that the

circuit court decided right in refusing to quash the execution.

When the circuit court, sitting in chancery, granted a re-

hearing in the suit in equity, the first decree was thereby
vacated, and the case stood as if no decree had been rendered
in the cause. By the reversal in the supreme court, of the

second decree, without remanding the cause for further pro-

ceedings, or pronouncing such decree as the circuit court

ought to have given, the suit in chancery was ended, and left

the judgment at law in full force. Consequently, the issuing

the execution could not be erroneous. The judgment of the

circuit court is aflirmed with costs. It was assigned for error,

that the execution does not follow the judgment. It appears,

by an examination of the record, that previous to the filing

the bill in chancery, an execution issued on the judgment,
and the same was replevied by one Garner, who indorsed on
the back of the execution, that he entered himself security

for the debt ; which indorsement, the statute declares, shall

have the force and effect of a judgment, and after the expira-

tion of said replevy, the like execution may issue in favor of
the plaintiff, against the principal and security, as may issue

on judgments at law. The variance relied on is, that the

execution should have been on the replevin, and not on the

original judgment. But it may be asked, who is injured by
this course ? certainly no one.

The statute does not declare what effect the replevy shall
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liave on the orio^inal jud2:nient. If it had enacted, that upon
the execution of the re])leviu security, that the oricjinal judg-

ment should be considered satisfied, it would clearly have

been unconstitutional. The only effect that the replevin can,

or ought to have, is, to delay the plaintiff', and after the time
has expired, he may proceed on his original judgment if he
prefers that course. This then, is not error.

Judgment affirmed.

Cowles, for plaintiffs in error.

Baker, for defendant in error.

Wm. C. Greenup and Clement C. Conway, Plaintiffs in Error,

V. A. B. Brown, Defendant in Error.

EREOE, TO RANDOLPH.

Where a full and ample defense might be made at law, a court of chancery
will not relieve. (1)

The time of tlie devastavit of an administrator is properly ascertained from
the return of null t bonato the execution issued against them in their rep-

resentative character.

If an execution has issued irresfularly and informally, the most speedy and
easiest ninde to obtain relief is to apply to a judge to stop all proceedings
on it. until an application can be made to the circuit court to arrest or v.i-

cate the proceedings of the sheriff. (2)

Opinio?}, of the Court ly Justice Smith. The plaintiffs in

error ask the reversal of a decree, dismissing a bill seeking

relief in equity, against a judgment entered in the circuit

court of Randolph, against them in their personal capac ty,

upon a devastavit suggested and proven, which judgment has

been affirmed in this court. We are at a loss to perceive on

what possible ground the plaintiff's could expect such relief.

(1) yee note to the case of More et al. v. BngJe}/ et al, ante, p. 94.

(2) "A paity out of term, intending to move to set aside or quash any exe-

cution, reiilevin bond, or other proceedings, may apply to the jiid;e at Ids

chambers for a certificate, (and which the said judge may in liis d scretion

grant.) certifying that there is probable cause for staying further proceedin s

until the order of the court on ihe motion; and a service of a copy of the

certificate at the time of or after the service of the notice of the motion, shall

thenceforth stiy a I f"rtht'r proceedings accordingly." Purple's Statutes, p.

827, sec. 46. Scates' Comp., 263.
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It is not pretended that the jndgment lias not heen fairly

and regularly obtained, and after a due course of legal in-

vestigation ; no fraud or mistake is alleged, nor does it

appear but what the party seeking the relief has actually

availed himself of every possible ground of defense in the

trial at law. The matters now asked to be re-examined in a

bill in equity, have already been amply considered and de-

termined in this court, upon reviewing the decision of the

circuit court upon a writ of error. JNothing is disclosed in

the bill but what would be matter of defense in law, and

for aught that appears, has actually been used as grounds of

defense. We can perceive no ground upon which the bill

could have been entertained and the injunction granted in

the circuit court, but upon the question whether the real

estate of the defendants, which was taken in execution, was
liable to be sold for less than two-thirds of its appraised

value.

This must depend upon the fact when, in ^he language of

the act of 1825,* authorizing the sale of real estate on exe-

cution, the contract was made, cause of action accrued, or

liability was incurred."

To ascertain that, we are to determine the period of the

commencement of such liability. This must depend on the

evidence of a devastavit, and the proof to establish that is

the return of nulla hoita on the execution issued on the

judgment against the administrators in their representative

capacity. This return is alleged, in the bill, to be of a date

long subsequent to the passage of the act of 1825, subjecting

real estate to execution. The provisions of the act exempt-
ing real estate taken on execution from being sold for a less

sum than two-thirds of its appraised value, referring entirely

to contracts created, cause of action accrued, or liabilities

incurred anterior to its passage, necessarily determines the

point, that the present is not a case within the exemption
created by the law. If the facts disclosed in the bill had
shown a case within the provisions of the act, the sale might
have been restrained, but the miore regular course would
have been to have applied to a judge for an order to stay all

proceedings under the execution, until an application could

be made to the circuit court, in term time, to arrest or vacate

the proceedings of the sheriff. This would have been equally

as effectual, and less oppressive, and would have been recom-
mended for its simplicity and ease. We are satisfied tiiat the

order of the circuit court in dissolving the injunction and

* Laws of 1S25. p. 154.
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dismissing the bill for want of equity, was correct, and that

the same ought to be affirmed with costs, (a)

Decree affirmed.

McRoherts, for plaintiffs in error.

Baker, for defendant in error.

Greenup and Conwat, Plaintiffs in error, -y. Philandee
WooDwoRTH, Defendant in Error.

ERROR TO RANDOLPH.

Where a full and ample defense might be made at law, equity will not relieve.

Opinion of the Court hy Justice Smith. This case is similar

to the preceeding, excepting, that in the facts disclosed, it

appears that the judgment against the defendants in the

action at law, in their representative capacity, was by confes-

sion, and in the action against them in their personal char-

acter, by default for want of a plea. The recovery here, as

in the other case, has been in the due course of legal pro-

ceedings; no fraud or mistake alleged, nor want of means of

making a defense at law, and investigating the grounds now
urged as cause of relief in equity.

We can perceive no color for even the interference of the

equitable powers of a court, much less the annulling of a

judgment duly obtained in the course of legal proceedings.

If the administrators had grounds of defense, they were of

a legal character and should have been interposed during
the progress of the actions against them. It however appears

they have admitted their liability, by their own confession,

and suffered judgment to be entered thereon.

This surely puts an end to their asking relief now. The
same ground, as to the sale of real estate taken upon execu-

tion, is also presented. As the facts disclosed are of the same
character in point of time, and the nature of the liability,

upon the return of nulla hona in the action suggesting a

devastavit. The opinion that there can be no exemption from

(a) Vi e Hubbard v. Hobson, ante, p. 190. Crow's executors v. Prevo,
ante, p. 216.
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sale for a sum not less than two-thirds of the appraised value

of the land, is applicable to this case also, and must prevail.

The decree of the circuit court is therefore affirmed with
costs, {a) (1)

Decree ojfinned.

McRoherts, for plaintiffs in error.

Baker^ for defendant in error.

Baeeet and Wife, Plaintiffs in Error, v. Stephen Gaston,
Ex'r, Defendant in Error.

ERROR TO RANDOLPH.

This court wi'l not entei'tain a writ of error on a judgment founded on a
tort, after the de..ih of tlie tortfeasor.

Oj)mion of the Court hy Justice Smith. In this case it is

manifest, the proceedings on the writ of error can not be sus-

tained.

The cause of action is for a tort^ and could not survive
against the executor of James Gaston, who has been made
defendant in error.

Suppose this court were to reverse the judgment of the
circuit court, what object could be gained by such reversal ?

The executor has only to plead the fact of the death of his
testator, and the circuit court, on the proof of the truth of

such plea, would be bound to give judgment for the defend-
ant. Is not then this court bound, when the plaintiffs in
error themselves, by their own proceedings, disclose the same
facts, to pronounce a decision similar in its effects ? The
record shows the cause of action, the writ of error sugo-ests

the death of James Gaston, and that Stephen is his executor,
and that, consequently, as against James Gaston, in whose
favor the judgment of the court below was, the cause of ac-

tion is gone, and can not survive against his executor. If
the executor retains the possesion of the plaintiff's wife,

under a claim, in right of his testator, as. an indentured ser-

vant or slave, that might present a question of legal investi-

a) Vide snmc plaintifs v. Br>wn, and cases there referred to, ante, p. 252

(1) See note lo More et al. v. Dagley et al., ante, p. 94.
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gation in a new action against him, but can form no ground
of examination in this. We are therefore of opinion that

the writ of error must abate, and that judgment be entered

accordingly.

Writ of err01' abated.

Cowles, for plaintiffs in error.

Hreese, for defendant in error.

Henry Curtis, Appellant, v. The People, Appellee.

APPEAL FROM CLINTON.

All objection to the form of an indictment, must be made before trial, and an
omission to state in an indictment that it was found upon the "oaths " of
the grand jury, is matter of form only, andean not be assigned for error. (\)

In an indictment for an assault and battery with intent to kill, it is indispens-
ab e that thje intent should be alleged to be unlawful and felonious. (2)

Where there are two or more counts in an indictment, one of which is good
and the rest bad, and a general verdict of guilty, the judgment shall stand. (3)

At the April term, 1828, of the Clinton circuit court, the

grand jury of Clinton county preferred the following bill of

indictment against the appellant, viz. :

Of the April term of the Clinton circuit court in the year

of our Lord one thousand eight hundred and twenty-eight.

State of Illinois, Clinton county, ss.

The grand jurors chosen, selected and sworn, within and
for the county of Clinton, in the name and by the authority

of the people of the state of Illinois upon their present, that

at the county aforesaid, on the tenth day of December, in

the year of our Lord one thousand eight hundred and twenty-

seven, with force and arms, to wit : with a rifle gun then and

a) Mere formal objections must be made ' efore pleading. Guykoivski v.

The Pe<yple, 1 Scam., 476. Stone v. The People, 2 Scam., 333. Townse d v.

The People, 3 Scam., 329. Conolly v. The People, id., 477.

(2 1 An indictment for an assault with intent to murder, should not only
fhartre the intent to have been malicious and unlawful, but the felonious
intent, and the extent of the frime intended to be perpetrated should be dis-

tinctly set forth. Curtis v. The People, 1 Scam., 285.

In an indictment for an assiuilt with intent to murder, it did notcliarge the
offense to have been unlanfullu done. The court held the indictment good.
Perry et at. v. The People, u 111., 49(i.

(3 The same is held in Townsendw. The People, 3 Scam., 329. Holliday
v. The People, 4 GiiHi., 113.
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there held in Ins liaiids, and loaded with powder and one leaden

hall, Henry Curtis, on the day and year aforesaid, at tlie county
aforesaid, with intent to kill one James Tilton, and him did

with the said loaded gun assault and discharge against and
upon, giving then and tliere to the said Tilton one dangerous
w^onnd in his said leg, contrary to the form of the statute in

such case made and provided, and against the peace and dig-

nity of the same people of the state of Illinois.

And the jurors aforesaid do further present, that on the day
and year aforesaid, at the county aforesaid, Henry Curtis did

then and there with force and arms make an assault upon the

body of James Tilton, the said Tilton then and there being
in the peace of God and the said people, and him then and
there, the said Curtis, did beat, bruise and ill treat, contrary
to the statute in such case provided, and against the peace and
dignity of the same people of the state of Illinois.

Upon this indictment, at the September term, Curtis was
tried and found guilty. A motion w^as then made in arrest of
judgment, which the court overruled, and sentenced hi in to

pay a hue of 50 dollars and to imprisonment for the term of

twenty days. From this judgment Curtis appeala:!, and as-

signed as causes for the reversal of the judgment: 1. Tliat it

does not appear by the indictment that it was presented upoii

the oifhs of the grand jury.

2. The indictment does not pursue the language of the act

of assembly, but is totally variant therefrom.

3. llie indictment does not charge the defendant with
shooting with intent to cow/n./^ murf/er, the offense designa-

ted in the act, but with intent to kill.

4. The indictment contains two counts and for separate

offenses, and the first one being bad, a general verdict of

guilty can not be supported.

Opinion of the Court hy Ju.'tlce Smith. The grounds of

error assigned and relied on, for a reversal of the judgment in

this case, which it becomes important to notice are,

1. That it does not appear that the presentment of the

grand jury in the bill of indictment, was on the oaths of the

grand jurors.

2. That in the indictment, the offense charged, is not in the

language of the statute, although founded on the statute, but
is wdioUy variant therefrom.

3. That in the first count, the offender is not charged with
shooting with intent to commit murder, but with intent to

kill.

4. That there are two counts in the indictment for separate

33
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offenses, and the first being bad, a general finding of guilty is

bad, and that, therefore, judgment ought not tohfive been ren-

dered on the verdict.

These objections will be considered in the order they are

stated. The omission of the word "oaths" in the indict-

ment, although evidently a slip of the pen, would, we have no
doubt, been tatal, according to the decisions at common law.

But the forms of proceedings in criminal cases having been

prescribed by our criminal code, and the time prescribed when
objections to want of form are to be made, it becomes neces-

sary to inquire, whether the prisoner has not waived this ob-

jection by his plea of not guilty, and whether it is not, there-

fore, too la*^e now, to urge this objection as a sufficient cause

for the reversal of the judgment. In the act constituting the

code of criminal jurisprudence of this state, under the 15th

division, relative to the construction of the act itself, and the

duty of courts, it is provided by the 150th and 151st sec-

tions,'^ that the form of the commencement of an indictment

shall be in substance the same as that used in the present case,

including the word "oaths," which is omitted, and that "every

indictment or accusation of the grand jury shall be deemed suffi-

ciently technical and correct, which states the offense in the

terms and language of this code, or so plainly, that the nature

of the offense charged may be easily understood by the jury;

that all exceptions which go merely to the form of an indict-

ment, shall be made before trial, and that no motion in arrest

of judgment, or writ of error, shall be sustained for any mat-

ter not affecting the real merits of the offense charged in such

indictment." The manner, then, in which the legislature in-

tended the word "oaths" to be used, seems to be, necessarily,

as a term of form, and not substance, and must be so consid-

ered; and it is equally clear, that under this view the prisoner

is prohibited, by the latter clause above recited, from now urg-

ing it as ground of error. It can not, in the language of that

clause, in any way affect the real merits of the offense charged

in the indictment. As it regards the second objection, it is

to be remarked, that there is, in no part of the criminal code,

a defintion of an assault with an intent to kill or murder, but

barely a specification of the punishment for the offense of an

assault with an intent to murder. The statute then can not

be said to have required any language whatever to be used in

describing the offense, but has left it as it was at common law.

The conclusion in the first count is a common law, as well

as a statute conclusion, and if the offense be well recited as at

* Rev. Laws of 1827, p. 157.
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common law, it will he sufficient to sustain the first count.
In an examination of this count, however, there exists a
striking and manifest departure from the common law pre-
cedents, in not averring that the intent was unlawful and
felonious.

The most approved precedents aver, not onlj that the as-

sault was committed willfully and maliciously, but with the
intent feloniously to kill and murder.

Hence, it seems to be not only necessary and indispensable
that the intent should be charged to be in itself malicious
and unlawful, but that the felonious design and extent of the
crime intended to be perpretrated, should be distinctly and
clearly set forth, otherwise the inference would be that the
assault might be excusable or justifiable in self defense.
Nothing could be more ceitain and comprehensive than an
allegation that the assault was made with an intent to mur-
der. This would, from its technical sense, entirely cover the
offense intended to be charged. As the offense charged in

the indictment is simply an assault with an intent to kill, and
as there is no allegation that it was done with a felonious,

unlawful or malicious design, it is certainly fatally defective,

whether the omission of the term "murder," be important
or not. As the objections contained in the third assignment
are substantially the same as those in the second, and are

embraced in the reasoning in relation to those, it is unneces-
sary to examine them.

The remaining one to be considered is, whether a general
verdict of guilty, rendered on an indictment where one of the
counts is materially defective, be good.

It was urged on the argument, that the two counts were
for different offenses, one being for a simple assault, and the

other for an assault with an intent to kill, and that, therefore,

a general verdict could not stand, and more particularly so,

as the court could not know to which the jury applied the
evidence.

The objection is not tenable. It is unimportant as to which
the jury applied the evidence, because a general finding of
guilty as to the whole, necessarily includes the guilt as to a
part. In finding the prisoner guilty of the greater offense,

the one of inferior grade is surely included. If the assult

was committed with the intent alleged, though that intent

may not have been sufficiently set forth to sustain the first

count of the indictment, he is still guilty of an assault from
the verdict, because the jury, having found the truth of the

whole charge, the less is included in the greater. It would,
however, be sufficient in meeting this objection to say, that
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the universal practice is, when the crime is of a complicated

nature, or it is uncertain whether the evidence will support

the higher or more criminal part of the charge, or as it may
be precisely laid, to insert two or more counts in the indict-

ment. Thus, in an indictment for burglary, it is usual to

insert one count for a burglarious entry with an intent to

steal the goods of A, and stealing them, and another count

to steal the goods of another person, or with an intent to kill

and murder A, and no doubt has ever been entertained that

it is both advantageous and legal; nor is it any objection

upon demurrer, or in arrest of judgment, that separate

offenses of the same nature are joined against the same de-

fendant. It is also well settled, that the defectiveness of one

or more of the counts, will not aifect the validity of the re-

mainder, because judgment may be rendered on those which

are valid, and the court can regulate the severity of the

sentence according to their discretion, on the counts of the

indictment which are supported. 1 Chitty's Criminal Law,

204 and 205. It has been repeatedly determined in the su-

preme court of Kew York, that if one count in an indictment

be good, although all the others are defective, it will be sutii-

cient to support a general verdict of guilty. The People v.

Olcott, 2 Johnson's Cases, 311. The PeopJe v. Curling, \

Johnson's Reports, 320. In the present case, the finding of

the jury, of the guilt of the prisoner in making the assault

with intent to kill, establishes an assault, whether it be accom-

panied with such intent or not; and although it is true, that

the finding as to the first count is inoperative, yet it can not

afiect the finding as to tlie second. We are therefore of

opinion that the general verdict of guilty is supported, al-

though the first count is defective; but as the imprisonment

was 'doubtless made a part of the sentence of the court in

reference to that count, and the evidence adduced under it,

justice would seem to require that so much of the judgment

of the circuit court as subjects the prisoner to impi'isonment

be reversed, and the residue, as to the imposition of the fine

and costs, be afirmed. («)
Judgment affirmed.

McRoherts, for appellant.

Cowles, state's attorney, for appellee.

(a) Vide Archbold's Crim. PL, 245-7.



DECEMBER TERM, 1828. 261

street v. Blue.

Joseph M. Street, Plaintiff in Error, v. Solomon Blue,
Defendant in Error,

ERROR TO GALLATIN".

A refusal to grant a new trial can not be assigned as error.

Opinion of the Court hy Justice Smith. This case comes be-

fore the court by way of exception to the opinion of the circuit

court of Gallatin county, in refusing to grant a new trial. In
the progress of the cause it appears that two new trials have
already been had, and that the cause has been fully litigated

before three several juries. The granting, or refusing a new
trial, is a question to be determined in tlie sound discretion of

the court to whom the application is addressed, and a refusal

is no ground of error, as has been settled by the unanimous
opinion of this court in the case of Clemson v. Kruper, ante,

page 210, and other cases subsequent thereto.

There is nothing in the present case to authorize a depart-

ure from that decision, nor is it perceived but that entire jus-

tice has been rendered in the case. The jury, whose province
it was, have determined on the evidence, twice in favor of the

])laintiff, and we can see no sufficient reason for unsettling

their verdict, if it were even possible to exempt this case from
the operation of the decisions of the court respecting new
trials, the reasons for which have been heretofore given, and
need not now be repeated.

The judgment of the circuit court is affirmed with costs.

(«) (1)

Judgment affirmed.
Hall, for plaintiff in error.

Eddy, for defendant in error.

fa) Cases in relation to new trials. Saivyer v. Stevenson, n. 24. Conicli s
V. Boucher, p. 3 '. Colliyis v. Claypole, p. -'12. C.emsoii v. Kruper, p. 210.

The refusal of a court to grant a new trial is not a matter for which a writ
of error lies. Barr v. Qratz, 4 Whea ., 21.3. 5 Cranch, 11. IbicL, IS". 7
Wheat., 248.

(1) See note to Sawyer v. Stevenson, ante, p. 24.
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John Ankeny, Plaintiff in Enror, v. James Pierce, Defendant
in Error.

ERROR TO JACKSON".

A tenant is estopped from denying the title of his landlord.

If a tenant enters upon and enjoys leased premises, though his landlord may
have no title, the tenant has no right to complain of his landlord until af-

ter an eviction.

Opinion of the Court hy Chief Justice Wilson. This is an

action of covenant from the Jackson circuit court, founded

upon an article of agreement for the leasing of the big Muddy
Saline, by Pierce, the plaintiff below, to the defendant, Anke-
ny. To the plaintiff's declaration, the defendant filed five

pleas, all of which were withdrawn except the third and fifth.

The third plea avers a want of consideration, to which plea

the plaintiff replies, and the defendant files a demurrer to his

replication. The court overruled the demurrer. This opinion

is assigned for error, but I am clearly of opinion that the court

decided correctly. The replication shows a good and valuable

consideration; it sets forth a lease from the said Pierce to the

said Ankeny, of the premises therein described, and the ten-

ant, Ankeny, is estopped from denying the title of the land-

lord. Pierce, under whom he had enjoyed the premises, as is

alleged in plaintiff's declaration. The demurrer to the fifth

plea was well sustained ; the plea does not allege that Pierce

had not obtained a lease from the governor, and for aught that

appears, he may have had good title and authority to lease the

prejiuses. Another objection to the plea is, that it does not

appear but that defendant entered upon and enjoyed the

demised premises ; if so, he has no ground of complaint until

after eviction, which is not alleged. The judgment of the

court below is afiirmed, with ail costs here and below, and
execution is directed to issue from this court. (1)

Judgment ajfirmed.

Bakery for plaintiff in error.

Cowles^ for defendant in error.

(1) While a tenancv exists, the tenant can not dispute the title of his land-
lord, either by setting up a title in himsi'lf, or a tiiird person. Bunbnr v.

Bnncsteel ' IScam.. 34. Wells v. ^tason et a.1., 4 Sf^ani., no. Furg son v.

Miles. 3 Gilm., 358. Rigg \. Cook, 4 Gilm., 351. Tilghman v. Litde, 3
111.. 241.

The tenant must surrender un the possession before he cnn assail or ques-
tion the title of his landlord. lie must put the landlovd in the same ]iosi ion
he occupied, when he leaned with the possession. Tllghiaan v. Litte, su-
pra, and cases th re cited.

But the tenant may show that the title of his landlord has terminated,
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Morelaiid and Willis u The State Bank.

MoRELAND AND WiLLIS, App^lailts, V. TlIE StATE BaNK OF
Illinois, Appellee.

APPEAL FKOM GALLATIN.

The 22d section of the act establishing the s'ate bank, is merolv directory to
the hoa'dof direclors, and an omission by them to c miply with it does
not release the securities to a note executed to ihe bank lor an accommoda-
tion. (1)

Rules of decision are the same in a court of equity as in a court of law.

Opinion of the Court hy Justice Lockwood. This action
was originally commenced before a justice of the peace, and
judgment rendered in favor of plaintiff below, against de-

fendants below, as securities to a note given to said plaintiff.

The defendants appealed to the circuit court of Gallatin
county, where the following facts were agreed to by the par-
ties: "That the note was discounted upon the application
of one Garner Morel and, and the accommodation was made
to him upon his check, that neither the directors of the bank,

either by its original limitation or by a conveyance to himself or a third
person, or by the judgment and operation of law. Id.

If the landlord transfers the estate, the allegiance of the tenant is due to
thegiantee. .d.

If theesiate is vested in a third person by operation of law, the tenant
h Ids the possession subject to the tiile of such third person, jd.

The tenant may purchase in the premises under a judgment against the
landlord, and sei up tlie tiile thus acquired, in bar of an action brought
a;^ainst him by the landlord. Id.

A tenant has a right to attorn to one who has acquired his landlord's title,
but nou to one who has acquired a title hostile to ihe landlord, allhougli it

may be a better title. Bailey v. Moore et (d., 21 111., 165.

An eviction in fact or in effect, which rendfT-; the premises usele*, may
prevt nt a recovery of rent. Halltg in v. Wale, 21 111., 470.

A tenant, upon a proceeding by dis ress. may show that he was evicted
from a part of the premises, or that he was disturbed in his possession
W,,de V. HalUgan, 16 II.., 507.

(1) The ])reseut statute is nearly the snme as that cited in the opinion of
the court. Purple's statutes, 10H8, sec. 1. Scates Comp., 835. And under this
statute the court holds that "To sustain a plea under the statute, it must
ap)>earon the face of the note tiiat the pa'ty signed it as security.' Mc-
Allister V. Ely, 18 111., 249. Payne v, Webster, 19 111., 103.

This statute applies only to such obligations as are transferable by indorse-
ment, so as to vest the legal interest »n the assignee. Taylor v. Beck, 13 111., 384.

The rule is well settled that mere passiveness or delay in proceeding
aiiain-t the princiiial, except when requiied by statute to sue, will not di-"
cha' ge a surety. The People v. White et al., 11 111., 341. Pearl et al. v.
Wellrruini, id., 3.52. Taylor v. Beck, 13 ill., 376.

If a creditor, by a valid and binding agreement, without the assent of the
s rety, give further time for } ayment to the principal, the surety is dischar<.'ed
both at law and in t q .ity ; and it makes no ditference, whether the sur.'ty be
i ctuallv damnified or not. Ddvis et al. v. I'he People, 1 Gilm., 410. Waters
V. bimpsoii, 2 Gilm., 574. Warner v. Crane 20 ill., 148.

A jiromise to delay for an uncertain period, will not discharge a surety.
The linie of extension must be definitely fixed. Gardner et al. v. Watson, 13
111., 352. Waters v. Simpson, 2 Gilm., 5.4.
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nor any agent for them, ever gave the said Hazle Moreland
and John Willis, any notice of *the failure to renew said note,

or of its non-payment, until the commencement of this snit,

and that at the time the note fell due, and for twelve months
after, the said Garner Moreland resided in this connt)% an<l

was in solvent circumstances, and that he afterwards, before

the commencement of this suit, left the state, and took with

'

liim all his property, and that these facts are all the evidence

in the case." The circuit court affirmed the judgment of

the justice of the peace, and the case is brought into this

court b}^ appeal. It is, among other things, urged, that the

securities became released, because the president and direct-

ors did not cause the note to be protested ; and secondly,

because they did not use diligence against the principal i i

the note. By the 22d section of the bank law,* " it shall be

the duty of the board of directors of the said principal bank
or branch, to have the note (if a note) protested; if said loan

be secured by mortgage, to have the mortgage foreclosed, and
to proceed to the collection of said debt, without delay,"

Does the mere omission of the board of directors to have the

note protested and sued, operate as a release to the securi-

ties?

It is a general rule of the common law, that mere delay to

sue, does not release the secuinty. And it is a controverted

point, whether a refusal to comply with the request of the

security to bring suit would release him.

But, by " an act providing for the relief of securities in a

summary way in certain cases," passed 24th March, 1819,f it

is prgvided, that a security may, by notice in writing to the

creditor, require him to put the note, &c., in suit, and in de-

fault to comply with such request, the creditor shall thereby

forfeit his right of action against such security. In this case

no such request has been made.

It may, however, well be doubted, whether the legislature

did not intend to take away from securities, the right to give

this written notice to bring suit, for by the 12th section of

the bank law,:|: the security is to "sign such note as princi-

pal," and consequently, liable to be considered as such. It

is, however, unnecessary to decide what effect a notice to

bring snit would have, as no such notice has been given.

In putting a construction upon the 22d section of the bank

act, it is the duty of the court to ascertain the intention of

the legislature, by carefully examining the context, and give

such a construction to each of the provisions of the act as

* Laws of 1821, p. 39. + Laws of 1819, p. 243. % I^aws of 1821, p. 86.
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will harmonize with other parts of the act, if it can be done
without violating any of the acknowledged rules of constru-
ing statutes. Acting upon this principle, the court are of
opinion that the 22d section of the bank law is to be consid-

ered as merely directory to the board of direct(n-s, and their

neglect forms no ground of defense to the debtor, or his

securities. The directors were not acting in their own right,

and any omission of duty on their part ought not to work an
injury to the state, as it was in the power of the seciiriries,

by paying the note, to commence suit and thus secure them-
selves. The court are confirmed in this consiruction, by a

recent decision of the supreme court of the United S.aes.
By the post-office law,* "If any postmaster shall neglect

or rciuse to render his accounts and pay over to the post-

master-general the balance by him due, at the end of every
three months, it sliail be the duty of the postmaster-general
to cause a suit to be commenced against the pej-oon or per-

sons so neglecting or refusing ; and if the postmaster-gen-
eral shall not cause such suit to be commenced within six

months from the end of every such three months, the balan-

ces due from every such delinquent shall be charged to, and
be recoverable from, the postmaster-general." it is observ-

able, that the requirement of the act of Congress to com-
mence suit against postmasters, is as strong as in the case of

the board of directors under the bank act, and in addition,

the postmaster-general is to be charged with all sums due
from postmasters, if he neglects performing his duty. Yet
the supreme court of the United States have decided, in an
action on the postmaster's bond, that his securities were not
discharged by the neglect of the postmaster-general, and
that the remedy given against the postmaster-general was
intended for the benefit of the government, and consequent-

ly, was cumulative in its character.

We have not seen this decision, but such we understand to

be its import. It was argued, on the part of the defendants
below, that by commencing suit before a justice of the peace,

the circuit court was authorized to decide this case, in the

same manner that a court of equity would have done. The
rule, however, is the same in courts of law and equity, and
whatever would exonerate the security in one court, would
also in the other. The facts being ascertained, the rule must
be the same in this court as in a court of chancery. People
V. Jansen, 7 Johns., 337. It is laid down in Jansen's casu,
" that mere delay in calling on the principal, will not dis-

* Gordon s Digest, p. Go,

34
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chai'tije the surety, is a sound and salutarj rule, both at law
and in equity." This case of The People v. Jonsen, is relied

on by defendants below, as an authority in point, to show that

the laches of the board of directors, operates as a good defense

to this suit. If that case, since the decision in tlie supreme
court of the United States, on postmasters' bonds, should be

considered as correctly decided, still, we think that there is a

wiole difference between that case and this. The securities in

that case were bound for the faithful performance of the duties

of an otticer. Here, the defendants bound themselves abso-

lutely, to pay the note when it became due.

They are to pay unconditionally. The risk of the insol-

vency of the principal is assumed by sureties, and it was
their business to see that the principal paid the note when it

became due. Jansen's case is not, therefore, analogous ; and
it was also decided under its peculiar circumstances, which
have no application in this case. The objecti('a that was made
in the argument, that the bank, by its cashier, can not take

an appeal, is not well founded, for both appeals were taken by
the defendants below, and if the appeal had been taken on
behalf of the bank, by the cashier, or prosecuting attorney,

the court do not perceive that it would be liable to objection.

The judgment must be affirmed with costs. ('/)

Judgment affirmed.

Gatewood, for appellants.

FMdy, for appellee.

(a) The omission of tha proper officer to recall a delinquent paym ister in

Sursu nee of the lourtu section of liie iic of consrc s. of A ril 24th, 1816,

oes not discharge the surety. United States v. Van Zandt, 11 VViJeat , 1«4.

The neglect of the postmaster to su for balances du-- by )»o:-tiuasters, witli-

in the lim iirescribed by law. a thmgh he is tneieb personally char le ble

with such balance, is not a discharge o such postmasters or the r uretie
,

from liabilit\ on their official l)ond-r Locke v. P. M. General, o M son, ii'o.

Th • "lovisinns of the law are m rely directory \o ihe P. M. Gen. and form
no condl ion in th contract wiJi ih ; posLmas.er or tlieir sureties, iii.

Mere laches, unaccompanie ' witli fraud, forms no discharge of the con-
tract of S'C.intysuip beiwten individuals. 9 Wheat, 20.

In general, laches is not imputable to ihe government. Id.

A suretv in a bond is not discharged by a mere delay to demand payment
i f;er it becomes due, unaccompanied b.' fraud, or an express agreement with
the principal to a low the delay. 1 Gallison, 32.

He is exonerated by any agreement, witi o 't his consi'nt between the
creditor and princ pal, which varies e sentially the terms d the contract. 1

Paine, 3^o. fciee '6 6Lark, li.v., 13JU and cases there referred to in note.
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Gore V. Smith.

John C. Goke, Plaintiff in Error, v. Ciiauncey Smith, De-
fendant in Error.

ERROR TO FRANKLIN.

It is erroneous to take a judgment by default, where the declaration has not
been filed ten days before court, unless by consent.

Opinion of the CouH hy Justice Lockwood. This fs an
action of debt on a penal bond. The declaration was tiled the

first of October, 1827, and a default for not appearing was
entered the fourth of the same month. This was clearly

irregular. By the eleventh section of the practice act,""" '' the

court, for want of appearance, may give judgment by default

on calling the cause, except Mdiere the process has not been
served, or declaration filed ten days before the term of the
court." The record states, that '' on the fourth day of Octo-
ber, 1827, came the parties by their attorneys, and the said

defendant being three times solemnly called, made default,

and came not." This entry contradicts itself, and is probably
a mistake of the clerk. It does not appear from the record,

that the defendant waived his right to have the declaration

filed ten days before the term, and without doing so the court
had no power to enter his default, and thereby preclude him
from making his defense. For this error, the I'udgment must
be reversed with costs, and remanded to the Franklin circuit

court for further proceedings. (1)

JEddy^ for plaintiff in error.

McRoberts, for defendant in error.

Judgment reversed.

* Fev. Code of 1827, p. 3 '3.

(1) A party is entitled to a continuance if a plaintiff does not file an ac-
count len days b fore the term counnences, if lie has common counts in his
(leclar iiion. Hawthorn v. Cooper et at., 22 111., 225. CoLUns v. Tuttle, 24
111., (323.

If the plaintiff desires to avoid a continuance, he can stipulate against us-
ing the common counts, (.except as to the claim decl ired on specially when
ap licable,) or enter a nolle prosequi as to them. Ibid. The People v. Pear-
son, 1 beam., 458.
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Phcebe, a woman of color, Plaintiff in Error, v. "William Jay,

Defendant in Error.

ERKOR TO RANDOLPH.

The act of isni, respecting the introduction of negroes and mnlattoes into

tlie tcrriiorv. is vnid, as being reimgnaiit to ilie .sixth article of iln' ordin-

ance of 17.^7, bnt ind>Mitn es V'xeentid under that law are made valid by the

third section of the sixth article of the constitution of this state.

A consti ution can do what a legislative act can not, as it is the supreme^
fixed, and ]>ermanent will of tlie people, in tiieir or ginal, sovereign, and
nnliniitfd capacity, and in it are d^'termined the condit on, righs, and du-

ties uf every individual of the community; fnnn its decrees there can be
no a]ipeal, for it emanates from the highest source of power, the sovereign

people.

An act of the legislature is different, and if it contravenes the constitution,

no repetition of it can render it valid.

The oidlnance of 178' is still binding upon the people of this state, unless it

has been abrogated by "c mmon consent." Queref

The act of accejiting the con-titution of tliis state, and admitting it into the

Union by congress, abrogated so much of the ordinance of 1787, as is re-

pugnant'to that constitution.

In a plea to an action of assault and battery, &c., b'ought to try the plain-

tirt's right to freedom, justif\ing under an indenture entered into with
plaintiff, it is not nect-ss'ary that it should state, or that the master should
prove, that every requisition of the statu e was complied wiih. before the

execution of the indenture. In such case, the onus prohandi lests upo'i

the plaintiff, and he may show, in a replication to the plea, facts inconsistent

with the va.idity of tlie indenture.

A contract of service entered into in pursuance of the act of 17th September,

1807, is nor. terminated by the death of the master, but passes to liis lega-

tees, executors, or administrators, but not to an heir at law.

The administrator has no power to compel the servant "to attend to the or-

dinary business" of the a IminLstra or; he has only the custody of the ser-

vant, for sa e keeping, until his time of service can be sold.

A demurrer by either partv has the effect of laying open to the court, not on-

ly the pleading demurred to, bu; the entire record, lor their judgment uj)on

it as to the matter of the law, and if two or more of the pleadings be bad
in substance, the court will give judgment against the party who commit-

ted the first fault.

Opinion of the Court hy Justice Lockwood. This is an

action of trespass, assault, battery, wounding, and false im-

prisonment, to which the defendant plead that the plaintiff,

on the !^6th day of November, 1814, before Wm. C. Greenup,

clerk of the court of common pleas of Randolph county, Illi-

nois territory, agreed to and with one Joseph Jay, the father

of this defendant, and who is now deceased, to serve him as

an indentured servant, for and during the term of forty years

from and after the day and year aforesaid, and then and there

entered into and acknowledged an indenture, whereby she

bound herself to serve the said Joseph Jay forty years next

ensuino- said date aforesaid, conformably to the laws of the

Illinois' territory, respecting the introduction of negroes and

mnlattoes into the same; and defendant avers, that the said

Joseph has since departed this life, leaving this defendant,
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his only son and heir at law, and who is also his administra-
tor. That plaintiif came to his possession lawfully, afrer the

death of said Joseph. That in order to compel plaintiff to

attend to and perform the duties of an indentured servant,

in doing the ordinary business of him, the said defendant,

and remain in his said service, he had necessarily to use a lil-

tle force and beating, which is the same trespass, &c. To
this plea the plaintiff demurred, and the defendant joined in

demurrer. The circuit court sustained the plea, and there-

upon the plaintiff obtained leave to withdraw her demurrer
and reply.

Several replications were filed, to which defendant de-

murred, and the demurrers were sustained, and judgment
given on the demurrers for the defendant. To reverse whicli
judgment, a writ of error has been brought to this court.

From the conclusion I have arrived at, I deem it unnecessary
to state the matter, or legality of the replications. The first

question presented by this case is, whether the " act concern-
ing the introduction of negroes and mulattoes into this ter-

ritory, passed ITtli September, 1807,"^ by the territory of

Indiana, and continued by the territory of Illinois, was not a
violation of the sixth article of the ordinance of congress,
passed 13th July, 1787,f for the government of the territory

of the United States, north-west of the Ohio river. Thau
portion of the ordinance applicable to this case, reads as fol-

lows: "There shall be neither slavery nor involuntary servi-

tude in the said territory, otherwise than in the punishment
of crimes, whereof the party shall have been duly convicted."
The first, second and third sections of the act of 1807 are as
follows: " It shall and may be lawful for any person, beino-

the owner or possessor of any negroes or mulattoes of and
above the age of fifteen years, and owing service or labor as
slaves in any of the states or territories of the United States,

or for any citizen of the said states or territories purchasing
the same, to bring the said negroes and mulattoes into tlii^

territory. Sec. 2. The owner or possessor of any negroes
or mulattoes, as aforesaid, and bringing the same into this

territory, shall, within thirty days after such removal, go
with the same before the clerk of the court of common pleas
of the proper county, and in the presence of said clerk, the
said owner or possessor shall determine and agree, to and
with his or her negro or mulatto, upon the term of years
which the said negro or mulatto will and shall serve his or
her said owner or possessor, and the said clerk is herebv au-

* llev. Code of 1807, vol. 2, p. 467. t Vide Laws of 18J3, p. j .
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thorized and required to make a record thereof, in a book

which he shall keep forthat purpose." Section 3d. " If any

negro or mulatto, removed into this territory as aforesaid,

shall refuse to serve his or her owner as aforesaid, it shall

and may be lawful for such person, within sixty days there-

after, to remove the said negro or mulatto to any place

which, by the laws of the United States or territory, from

whence such owner or possessor may, or shall be authorized

to remove the same."

If the only question to be decided was, whether this law

of the territory of Illinois conflicted with the ordinance, I

should have no hesitation in saying that it did.

Nothing can be conceived farther from the truth, than

the idea that there could be a voluntary contract between

the negro and his master. The law authorizes the master to

bring his slave here, and take him before the clerk, and if

the negro will not agree to the terms proposed by the master,

he is authorized to remove him to his original place of serv-

itude. I conceive that it would be an insult to common
sense to contend that the negro, under the circumstances in

which he was placed, had any free agency. The only choice

given him was a choice of evils. On either hand, servitude

was to be his lot. The terms proposed were, slavery for a

period of years, generally extending beyond the probable

duration of his life, or a return to perpetual slavery in the

place from whence he was brought. The indenturing was in

effect an involuntary servitude for a period of years, and was

void, being in violation of the ordinance, and had the plain-

tift' asserted her right to freedom previous to the adoption of

the constitution of this state, she would, in my opinion, have

been entitled to it. But by the third section of the sixth

article of the constitution of this state,* "Each and every

person who has been bound to service by contract or inden-

ture, in virtue of the laws of the Illinois territory heretofore

existing, and in conformity to the provisions of the same,

without fraud or collusion, shall be held to a specific per-

formance of their contracts or indentures, and such negroes

and mulattoes as have been registered, in conformity with

the aforesaid laws, shall serve out the time appointed by such

laws."

And here, certainly, a very grave question arises, and that

is, if these indentures were originally void, can any subse-

quent act, and that without the consent of the persons most

interested, make them good? I readily concede, that no

• Vide Rev. Laws of 1827, p. 36.
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subsequent legislative act could have made the indenture
valid. Can then this constitutional provision make a void

indenture valid ? In order more fully to understand tin's

question, it will be necessary clearly to ascertain the ditlerence

between an act of the legislature and a constitutional ])ro-

vision. What is ment by the term "constitution" as applied
to government? It is the form of government instituted

by the people in their sovereign capacity, in which first princi-

ples and fundamental law are established. The constitution

is the supreme, permanent and fixed will of the people in

their original, unlimited and sovereign capacity, and in it are

determined the condition, rights and duties of every individual

of the community.
From the decrees of the constitution there can be no appeal,

for it emanates from the highest source of power, the sover-

eign people. Whatever condition is assigned to any portion
of the people by the constitution, is irrevocably fixed, however
unjust in principle it may be. The constitution can establish

no tribunal with power to abolish that which gave and con-

tinues such tribunal in existence. But a legislative act is the
will of the legislature, in a derivative and subordinate capaci-

ty. The constitution is their commission, and they must act

within the pale of their authority, and all their acts, contrary
or in violation of the constitutional charter, are void.

If they have no power to pass an act, any number of repiti-

tions of unconstitutional acts, or acts beyond the pale of their

authority, can never make the original act valid. As it

respects the territorial legislature, the ordinance had the same
controlling influence over their acts as a constitution has over
tlie legislature of a state. By this course .of reasoning I con-
clude, that although the act of the territorj'^ in relation to

indenturing negroes and mulattoes, was originally void, yet it

enumerated a description of persons that the constitution of
this state has undertaken to fix their condition in life, and the
rights they shall possess in this community. It has deter-

mined that they shall serve their masters according to the
provisions of the law before recited. It was, however, urged
on the argument of this cause, that the people of this state,

when they assembled in convention, were not absolutely free

and independent, and at liberty to adopt what frame of gov-
ernment they choose, for they were controlled by the consti-

tion of the United States, and by the ordinance of 1787. The
provision of the third section of the sixth article of the consti-

tution of this state does not, as I conceive, in any way conflict

with the constitution of the United States. Several of the
states, in the formation of their constitutions, have ingrafted
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into tliem provisions relative to the right to hold persons in

slavery, without objection. The ordinance, however, is no
doubt still binding upon the people of this state, unless it has

been abrogated by "common consent." By "common con-

sent," I understand the United States, and the pe')ple of thi.s

state, and whenever they shall agree that the whole, or any
part of the ordinance of 1787 shall be repealed, it will, so far

as it alFects this state, become a dead letter. The people of this

state, by recognizing the validity of the indenturing and reg-

istering of servants, in pursuance of the act of 1807, before

referred to, gave their consent, to alter so much of the ordi-

iiance as was repugnant to the constitution of this state.

When the constitution of this state was presented to congress,

in order to our admission into the Union, the attention of that

body was called to that clause of our constitution which
requires that registered and indentured servants shall be held

to serve pursuant to said act, and which was contended, and
if I mistake not, was conceded to be a violation, of the ordi-

nance. Congress, however, admitted this state into the Union
with this constitutional provision, and thereby, I think, gave
their consent to the abrogation of so much of the ordinance as

was in opposition to our constitution. Having thus shown
that registered and indentured servants are bound to serve,

the next question that arises in this case is, whether the

defendant has set forth sufficient matter in his plea to support

his claim to the services of the plaintiff? Several objections

have been made to the plea. Those which are deemed import-

ant, I shall notice.

1. That the plea does not state the existence of those facts

which would authorize the indenturing, to wit: that she owed
service to Joseph J ay, was above fifteen years of age, and that

the indenturing took place within thirty days after she was
brought into the territory.

2. That by the death of Joseph Jay, the indenture ceased

to have any operation.

3. The plea is uncertain whether defendant claims the ser-

vice in virtue of his administration, or his heirship; and
4. That the plea does not answer the wounding.

As it regards the first objection, it evidently appears from
the constitution that it does not intend to confirm every inden-

ture. It only saves those that were made "in conformity to

the provisions of the law, without fraud or collusion." If the

court could not inquire beyond the fact of indenturing, then

this provision of the constitution would be useles and absurd.

But upon the ground assumed, to sustain the validity of these

indentures, no doubt can exist that, unless the indenturing
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was in conformity to the law, it is void. On whom then must
the onuspr'ohandi rest? I should think, in ordinary cases, on
tiie party Avho sets up a claim, founded on statute, and in
derogation of common right? It was, however, on the argu-
ment urged with great force, that if it was incumbent on the
master after a lapse of sevei'al years, to prove that every pre-
requisite of the statute had been complied with, it would sub-
ject the master in most cases to great inconvenience and
expense, and in many cases to the loss of services that the
constitution had secured to him. Witnesses might for<»-et,

remove or die, and thus, by the lapse of time and accident, be
deprived of their proof. It was also urged, that something
onglit to be presumed in favor of i-ecords, that the officers

had done their duty. These arguments possess consideral)le

weight, and I feel it the duty of the court in deciding on the
point, to allow them to have some influence.

If the injury complained of had consisted in constraint,
imposed on the plaintiiF soon after the time of the indentur-
ing before the clerk, and no subsequent imprisonment of the
plaintiif had taken place, the statute of limitations would
have barred the action in five years, and the defendant woukl
not then have been bound to have plead a right to restrain
the plaintiff's liberty under the indenture.. The statute of
limitations was made for the purpose of quieting parties af-

ter so much time has elapsed, as affords a presumption that the
evidence might be lost by death or forgetfulness. That this

s atute is a wise law, all who are conversant with trials in

courts and the trailty and forgetfulness of mankind will read-

ily concede. The law, therefore, discourages law suits, after

so much time has intervened as to create the presumption that

witnesses have died or forgotten the transactions; or, in other
words, the law favors the diligent and not the slothful. JIad
the plaintiif brought an action within five years after the com-
mencement of wliat she complains as an unlawful restraint

on her liberty, I should have been clearly of opinion that it

vv'as incumbent on the defendant to have shown, not an inden-

turing only, but that the indenture had been made " in con-

formity to the provisions of the law." But after a period of
more than ten years has intervened, and an acquiescence in

the mean time of the plaintiff", I think it would impose what
would in some cases be impossible, and in all an unreasonable
hardship, to require the defendant to plead and prove all the

facts necessary to show the validity of the indenture. I am,
tlierefore, of opinion, under the circumstances of this case,

that it was unnecessary in the plea to aver the existence of the

facts to warrant the making of the indenture in question. As,
35
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however, this opinion is based on legal presumptions, it would
certainly be competent for the plaintiff, byway of replication,

to state facts inconsistent with these presumptions, and there-

by take upon herself the burthen of proving that they had no
existence. The second objection to the plea is, "that by the

death of Joseph Jay, the indenture ceased to have any opera-

tion." The act "concerning the introduction of negi'oes and
mulattoes into this territory," passed September the 17th,

1807, contains no provision as to the consequences of the

death of the master, upon the indentured servants. But by
the third section of the sixth article of the constitution of this

state, before referred to, it is declared that "each and every

person, who has been bound to service, by contract or inden-

ture, in virtue of the laws of Illinois territory, shall be held,"

&c. From this phraseology it would seem that the convention

recognized the existence of more than one law that had refer-

ence to the indenturing and registering of negroes and mulat-

toes.

It hence becomes necessary to inquire into all the laws of

the territory in relation to this description of persons. By
the seventh section of the act entitled "an act concerning

executions," passed the 17th of September, 1807,* being the

same day on which the indenturing law was passed, it is en-

acted, "That the time of service of such negroes or mulat-

toes, may be sold on execution against the master, in the

same manner as personal estate, immediately from which
sale, the said negroes and mulattoes shall serve the purchaser

or purchasers for the residue of their time of service." By
the act entitled "an act to regulate county levies,"f passed

the same day, "bound servants," are declared to be taxable

as property. And by the third section of the act entitled

" an act concerning servants,";]: passed on the said 17tli day

of September, 1807, it is declared that " the benefit of the

said contract of service shall be assignable by the master, to

any person being a citizen of this territory, to whom he shall,

in the presence of a justice of the peace, freely consent that

it shall be assigned, the said justice attesting such free con-

sent in writing, and shall also pass to the executors, admin-

istrators, and legatees of the master." But by a strict and

literal construction of the language employed in the first sec-

tion of this statute, to which the word "contract," in the

third section refers, it might be considered doubtful whether

the words "negroes and mulattoes," under contract to serve

another, embrace the negroes and mulattoes registered and

* Rev. code of 1807, vol. 1, p. 188. + Ibid., vol. 2, p. 608. J Ibid., p. 647.
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indentured under the act "concerning the introduction of

nec;roes and mulattoes into this territory," or only negroes
and mulattoes who shall come into this territory under " con-

tract to serve another," But when it is recollected that the

convention supposed that there were several laws on the sub-

ject of indentured and registered servants, I have no hesita-

tion in concluding that the act concerning servants embraced
indentured servants. It is also a rule in the construction of

statutes, that the sense which " the contemporaneous members
of the profession had put upon them, is deemed of some impor-
tance, according to the maxim that contemporanea expositio

est fortissima tn lege?'' 1 Kent's Com., 434. I have been
informed that the members of the bar always understood the

act concerning servants, had application to indentured and
registered servants, and upon that opinion the community at

large have supposed that these persons might be sold, with
the consent of the servants, and that they went to the admin-
istrator in the course of administration. It is a further rule

in construing statutes, that "several acts in pari materia, and
relative to the same subject, are to be taken together and
compared in the construction of them, because they are con-

sidered as having one object in view, and as acting upon one
system. This rule applies, though some of the statutes may
have expired, or are not referred to in the other acts. 1

Kent's Com., 433. The first legislature, after the adoption
of the constitution of this state, in the act entitled "an act

respecting free negroes and mulattoes, servants and slaves,"

passed 30th of March, 1819,* have adopted the third section

of the "act concerning servants" verhatim, though from the
context it does not appear that any contract of service is

before spoken of. This section of the act of 1819, can not
have any object or meaning, unless it have reference to the
indentured and registered servants mentioned in the consti-

tution. I thence conclude that the third section of the act
" concerning servants," and the 11th section of the act of

1819, embrace indentured and registered servants, and con-
sequently, upon the death of Joseph Jay, the plaintiff went
to the administrator as assets. The third objection to the
plea is, that it is uncertain whether the defendant claims the
service in virtue of his being administrator or heir ? This
objection is, I think, fatal. The plea, in this respect, is

wholly indefinite. If the defendant claims the plaintiff" in

his character as heir, there is no law to sanction the claim.

If the services of the plaintiff are to be considered as prop-

* Laws of 1819, p. 358.
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ertj, by the common law, they would go as assets to the ad-

ministrator, and the statutes that I have referred to, give the
same direction. Should the party claim the defendant as

administrator, still the plea would be bad, as an administra-
tor would only have the custody of the plaintiff for safe

keeping, until her time of service could be sold; as adminis-
trator, lie had no power to compel the plaintiff " to attend to

the ordinary business of him, the said defendant." On the
ground that the plea is too uncertain as to the character in

which the defendant claims the services of the plaintiff, and
upon the further ground that in neitlier capacity can the de-

fendant claim her services, the judgment must be reversed.

The plea is also defective, in point of form, for not answering
the wounding. It was urged on the argument, that plain-

tiff, having demurred to defendant's plea, and having subse-

quently withdrawn it, and replied, upon the demurrer's being
overruled in the court below, it is now too late to object to

the plea. The withdrawing the demurrer, is as if it had
never been put in; consequently, when a good declaration is

filed, the defendant must interpose a good bar, or else the

plaintiff is entitled to recover. It is a rule of pleading, that
" a demurrer by either party, has the effect of laying ^pen to

the court, not only the pleading demurred to, but the entire

record, for their judgment upon it as to the matter of the

law." 1 Saund., 285, {n. 5). And "if two or more of the

pleadings be bad in substance, the court will give judgment
against the party who committed the first fault." ArchbolfVs
civil pleadings, 351. Therefore, notwithstanding the plain-

tiff's replication may be bad, of which I give no opinion, if

the plea also be bad, judgment must be for plaintiff. I am
of opinion that judgment must be reversed with costs, and
that the proceedings be remanded to the Randolph circuit

court, with liberty to defendant to amend his plea, on pay-

ment of the costs occasioned thereby, {a) (1)

Judgment reversed.

Baker, Breese, and Cowles, for plaintiff in error.

McRoherts, Young, and T. Beynolds, for defendant in error.

(rt) The etfect of the ordinance of 1787, having undergone d'scussion in the
supreme court f Missouri, a refere.ice is liere made to tiic cases tliere de ided.

Merry v. Tiffin and Menard, Dec. sup. court. Mo.. 72.i. This cas.^ is now
before tne supreme court of the U. S. Winney v. Whitcsides. ibid., il^.

Vide the case of Nance, a girl of color v. Howard, ante, p. 2i2.

(1) See note to the case of Nance, &c. v. Howard, ante p. 242.
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Joseph Duncan, Appellant v. Ingles and Burr, Appellees,

APPEAL FROM JACKSON,

If a defendant in a suit at law can not prove his defense, he should file a bill
for a discovery, and if he has a legal defense and neglects to make it, equity
will not relieve.

Opinion of' the Court by Justice Lockwood. This was a bill

in chancery, filed by the complainant, to perpetually enjoin a

judgment obtained in the Jackson circuit court, in favor of

the defendants, against the complainant. The bill states that

the recovery was had on a judgment obtained in the state of

Kentucky, The court, after a careful perusal of the bill, are

clearly of opinion that the bill discloses no ground for the

interference of a court of equity. If tlie complainant could
not prove his defense, it was his duty to have filed a bill of

discovery when the suit in Kentucky was pending against

him. The law is well settled, if a party has a legal defense

to a suit at law, and neglects to make it at the proper time,

he is precluded from seeking relief in equity. Judgment
afiirmed with costs, (a) (1)

Judgment affirmed.
Blackwell^ for appellant,

Cowles, for appellee.

(c ^''ide Hubbard v. Hobson, ante, 190^ Crow's executors v. Prevo ante, 216

(1) See note to Moore ct al. v. Bagley et al., ante, p. 94.
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Kimmel u Schwartz.

Peteb Kimmel, Plaintiff in Error, i). Jacob Schwartz,
Defendant in Error.

ERROR TO JACKSON.

To take a case out of the statute of limitations, proof that the defendant
promised to pay the debt is insufficient, without evidence of the original
consideration of tlie indebtedness. (1)

The promise to pay a debt barred by the statute only removes the bar, and
leaves the case to be proved, as if no statute had been pleaded.

The rule, as to what proof is required to take a case out of the statute is this

:

The promise to pay must be absolute and unqualified, and is not to be ex-

tended by implication or presumption beyond the express words of the
promise.

It is correct to substitute another person as security for costs, and then
permit the discharged security to testify.

Tins was an action of assumpsit, for goods, wares, and mer-

ciiaiiJise, sold and delivered, money lent and advanced and

on an account stated, brought in the Jackson circuit court,

by Schwartz against Kimmel. Kimmel pleaded non assump-

sit, upon which issue was joined, and non assumpsit within

five years. This plea was traversed and an issue to the coun-

try; jury and verdict for the plaintiff for two thousand one

hundred and thirty-one dollars and thirty-one cents. The
defendant moved for a new trial for the following reasons :

1. The suit was brought without the authority of the plain-

tiff.

2. The plaintiff is, and has been insane since and before

the pretended existence of the alleged cause of action.

3. No promise to pay within five years was proved.

4. The plaintiff never knew of the action or cause of action.

5. The verdict is againpt law and evidence.

The motion for a new trial was overruled, During the

progress of the trial, and after the plaintift' had gone through

witii the testimony on his part, the defendant moved the court

to exclude the evidence from the jury, and direct as in case

of a nonsuit. Which motion the court overruled, to which

opinion of the court the defendant excepted. From the bill

of exceptions, the following is the testimony given on the

trial, by plaintiff : Eli Penrod, a witness for plaintiff", testified

that about two years before the trial, he was living at the

defendant's house, when Mrs. Schwartz, the wife of the plain-

tiff, was there, and asked the defendant for money, and said

that the defendant owed her for a long time; the sum asked

for by Mrs. Schwartz was about two thousand five hundred

dollars. The witness understood from the conversation be-

(1) See note to MelUck v. De Seelhorst, ante, p. 221.
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tween tliem that she had let defendant have notes which lie

had collected, and had also lent him money—that during
the same conversation, defendant said he had not the money
then, but that he was <2;oino; to New Orleans and would get

money, and when he returned, if she would send one of her

boys with him to Shawneetown to prove a paper or some
hand writing, witness did not recollect which, he would pay
her, to which Mrs. Schwartz replied, that the boys did not

know any thing about the hand writing. The witness further

stated, tiiat at the time of this conversation, there were no
persons present, but defendant, Mrs. Schwartz, and witness,

and he does not know whether she h^d any papers in her

hands or not; that she was there about half an hour.

Susannah Will testified, that she went in company with
Mrs. Schwartz to see defendant, and that Mrs. Schwartz told

defendant, in the presence of witness, that he owed her the

sum of two thousand five hundred dollars, and that she want-
ed it. To which the defendant replied, yes, but said he had
not the money to pay her. The time of this conversation

was about four years before the commencement of the suit.

This witness also stated, that about two years thereafter, de-

fendant was at her, witness' husband's house, and in a con-

versation with witness, defendant said that he had rented a

house in Arkansas, for a tavern, and wanted Mr. Will to

move there and keep a tavern, and said he would try to make
up for Mrs. Schwartz five or six hundred dollars. Witness
further stated, that Mrs. Schwartz was the sister of defend-

ant, and that her husband, the plaintifi:*, had never been in

this state; that Mrs. Schwartz, with the family, had lived in

it about seven years, apart from the plaintiti', and that she

understood that this claim on defendant was for money that

Mrs. Schwartz had lent him.

Conrad Will testified, that in the year 1817, he had a set-

tlement with defendant, at Kaskaskia, in which he fell in de-

fendant's debt, and Mrs. Schwartz said she would take witness

for her debtor, and credit defendant with the amount on the

ten hundred and fifty-five dollars which she had let defend-

ant have at Pittsburgh, which arrangement the defendant
agreed to. He also understood from Mrs. Schwartz, that this

ten hundred and fifty-five dollars had been settled.

George Schwartz, the son of the plaintifi", testified that in

the month of August, 1824, shortly before the commencement
of this suit, he went to the defendant and asked him for the

sum of 2.132 dollars thirty-seven and a half cents, which the

detendant was owing them. To wdiich defendant replied, that

that was the sum, but said also that he had settled it with
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George Kimmel; that the demand against defendant for said

sum of money was created twelve or thirteen years ago; that
liis mother when in Pennsylvania, had frequently let defend-
ant have money; that the amount now^ claimed was loaned to

defendant by his mother, the plaintiff's wife. On his cross-

examination he stated that the plaintiff lived in the state of

Pennsylvania, and had not been in liis right mind or capable
of doing business since the year 1810; that this suit was com-
menced by direction of his mother who has lived in this state

for about seven years, and has been in the habit of transacting

business for plaintiff's family both before and since she came
to this state. This •witness was objected to, on the ground
that he was the security for the costs of the suit, but the court

permitted him to be released, and another security substitutecl.

Judgment being rendered on the verdict against the defend-

ant, he sued out a writ of error, and assigned for error, 1.

The refusal of the court to exclude the testimony and direct

a nonsuit.

2. In permitting the security for costs to be released and
become a witness.

Opinion of the Court hy Jiidice Lockwood. This was an

action of assumjjsit. The defendant below plead non assump-

sit^ and the statute of limitations. On the trial of this cause,

after the plaintiff, Schwartz, had gone through with his testi-

mony, the defendant moved the court to charge the jury that

the testimony was insufficient, which instruction the court

refused to give, and a bill of exceptions was tendered and

signed, containing all the testimony given in the oause.

The testimony is very loose, confused and contradictory.

After a careful perusal of it, the mind is left without any sat-

isfactory conclusion as to the real merits of the case. The
duty of the court, in a case thus situated is very difficult.

We are, however, satisfied that injustice has been done, and

that the cause ought to be presented to another jury.

In a recent case, decided in the supreme court of the United

States, they were of opinion, that proof that defendant had

promised to pay a debt barred by the statute of limitations, is

insufficient, without evidence of the original consideration of

the indebtedness. The promise to pay a debt barred by the

statute, only removes the bar and leaves the case to be proved

as if no statute of limitations had been pleaded. The evi-

dence on this point is very defective. It is impossible to gather

from the proof the precise nature of the original debt. With-

out some clear and distinct evidence of the existence of the

original demand, it was the duty of the court to have sus-
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tained the defendant's motion for nonsuit, or given tlie

instrnctions.

As this case will have to go to another jury, the court lay

down the following, as the rule heretofore adoj)ted by this

court as to what proof is required to take a case out of the

statute.

The promise to pay must be absolute and unqualified, and
is not to be extended by implication or presumption beyond
the express words of the promise.

Several other objections have been raised to the proceed-

ings in this cause, but the court do not deem any of them of

sutticient importance to be commented upon, except the objec-

tion that the court suffered the security for costs to be dis-

charged and new security taken, and then permitted the dis-

charged security to testify. This was correct. Security for

costs is in the nature of special bail, except the liability is

not so great, yet bail are often discharged in order to obtain

their testimon)'.

The judgment must be reversed with costs, and the cause

remanded to the Jackson circuit court, where nveniy^e denovo
must be awarded, (a)

Judgment reversed.

Eddy and Breese, for plaintiff in error.

Baker, for defendant in error.

(a) The statute of limitations, instead of being viewed in an unfavorab'e
light as an unjust and discreditable defense, should have received such sui>-

port from courts of justice as would have made it what it was intended em-
phatically to be, a statute of repose. It is a wise benertcial law, not designed
merely to raise a presumption of payment of a just debt from lapse of time,
but to atford security against stale demands after the true state of the trai.s-

action may have been fori;otten, or be incapable of explanation by reason of
the death or removal of witnesses. Bell v. Morrison and others, 1 Peter's
Rep., 360.

If the bar of a statute is sought to be removed by the proof of a new
promise, that promise, as a new cause of action, ouglit to be proved in a clear

and explicit uianner, and be in its terms unequivocal and determinate; and
if anv conditions are annexed, they ought to be shown to be performed.
Id., ;.62.

If there be no express promise, but a promise is to be raised by implication
of law, from the acknowledgment of the party, such aeknowledVmeiit oiisiht

to contain an unqualified and direct admission of a present subs siing debt
which the party is liable and willing to pay. If there be accomjianying cir-

cumstances which repel the presumption of i promise or intention to pay; if

the expression be equivocal, vague or indeterminate, leading to no certain
conclusion, but at best to probable inferences which may affect diflerent

minds in different ways, they ought not to go to a jury as evidence of a new
promise to revive the cause ot action. Id., 362.

To take a case out of the statute there must be an unqualified acknowledg-
ment not only of the debt as originally due. but that it continues so; and if

there has been a conditional pi'omise, that ihe condition has been performed.
Btmgs V. Hall, 2 Picker. Mass. Rep., 368.

If at the time of the acknowledgment of the existence of the debt such

36
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Thk Pre-ident and Directors of ttie Statp^ Bank of Illi-

nois, Plaintiffs in Error, v. Hazle Moreland, Defendant in

Error.

EREOR TO GALLATIN.

It is regular, under the act of 1825, concerning judgments and executions, to

proceed to foreclose a mortgage for m^^uey borrowed of the state bank, by
scire facias.

Opinion of the CovH hy Justice Lockwood. This action

was commenced by scire faoi/'S in the Galhatin circuit court,

on a mortgage executed to plaintiff, and recorded according

to law.

The defendant demurred to the scire facias and judgment
was rendered for defendant. The cause was brought into

this court by writ ot error. The error relied on is, that the

circuit court decided erroneously in sustaining the demurrer

to the scire facias.

It is understood by the court, that the circuit court, in

sustaining the demurrer, went upon the ground that the

bank mortgages do not contain an absolute promise to pay

the money, but in order to cliarge the mortgagor, it is neces-

sary to refer to a promissory note, dehors the mortgage, in

order to assign a breach of the condition of the mortgage.

If this constitutes a valid objection to proceeding by scire

facias on the mortgage, then the demurrer was properly sus-

tained. By the IStli section of the act concerning judgments

and executions, passed 17th of January, 1825,* it is enacied,

"that if default be made in the payment of any sum of

money, secured by mortgage on lands and tenements, duly

executed and recorded, and if the payment be by install-

ments, and the last shall have become due, it shall be lawful

for the mortgagee, h:S executors, or administrators, to sue

out a writ oi scire facias., from the clerk's office of the circuit

court in which the said mortgaged premises may be situated,

or any part thereof, directed," &c. If language is comi)re-

hensiVe enough to authorize this proceeding by scire facias,

the leo-islature have certainly employed it in this statute.

acknowledgment is qualified in a way to repel the presumption of a prom'se
to piv, it will n t be evidence of a promise sufficient to revive the debt and
take it'out of the statute. Sands v. GeUton, 15 Johns. Rep., 511.

Vide ClemniUfin v. WUltams, 8 Crunch. Tl. Wetzel v. Bussanl. 11

Wheat.. 30i). Hairlsonv. Handle\j,\V-,\hh,AV.i. Oraij v. Latvridge. 2 Bibb,

''84. Or ins V V. Lec}ier, 3 BiUb, 'HrX Bell v. RowUuid's adni'rs, Hard.us
ilep., oOl. Mclllck V. De seelhorst, ante, p. '-'121.

* L iws of 18J.', p. 157.
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Whenever default is made in tlie payment of any sum of

money secured by mortgage, and the last installment is due,

the mortgagee is allowed to proceed by ficire facias. The
payment of the money borrowed of the bank was certainly

secured by mortgage, and consequently the plaintiffs were
authorized to proceed by scire facias. The court are at a

loss to perceive any f-olid objection to this mode of recover-

ing the money due the bank.

The judgment must thei'efore be reversed, with costs, and
the cause remanded to the Gallatin circuit court for further

proceedings. (1)

Judgment reversed.

Eddy^ for plaintiff in error.

John Adams, sen'e., Peter Philips and Jacob Philips,
Plaintiffs in Error, v. Chauncey Smith, Defendant in

Error.

ERROR TO FRANKLm.

A constable can not enter upon land and take in execution fruit trees stand-
ing and growing—tiiey are i)art and parcel of the freehold.

It is not error to refuse a new trial.

Opinion of the Court hy Justice Lockwood. This was an
action of trespass quare clausum fregit. The defendants
plead not guilty, and Adams justified under an execution
from a justice of the peace against the plaintiff, by virtue of
which he seized and took the apple ti-ees, &c., in the plain-
tiff's declaration mentioned.
To this plea plaintiff below demurred, and the court sus-

tained the demurrer, and on trial of the issue of not guilty,

the jury fowud a verdict for plaintiff below for 130 dollars,

and judgment was given thereon. To reverse which, a writ
of error has been brought to this court. The first error as-

signed is, that the circuit court erred in sustaining the demur-
rer. The only question presented by the demurrer is, whether
on an execution from a justice of tlie peace, a constable can
enter on land and sell fruit trees there standing and growing?
This question is easy of solution. Fruit trees are part and
paicei of the freehold, and can in no sense be considered as

(1) See note to Cox v. McFeiron, ante, p. 28.
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goods and chattels. How far trees growing in a nursery
might be considered goods and chattels, is not involved in

the question decided bv the demurrer, for the plea does not

allege them to be nursery trees intended for sale. The de-

murrer was, therefore, correctly decided.

Another error assigned is, th it the court erred in over-

ruling the motion for a new trial. It has been frequently

decided' by this court, that overruling a motion for a new
trial, cannot be assigned for error. The judgment below
must be affirmed with costs, (a) (1)

Judgment affirmed.

McRoberts and IhiUbard for plaintiffs in error.

Cowles, for defendant in error.

(a) Lord Kenyon, in tlie case of Pcnton v. Robarts. 2 East, 88, holds, that
a nurseryman who is a tenant of land, may remove from the land his hot-
houses aiid gi'ei n-houses, with the trees growing, which he has erected.

As to what is personal, and what real property affixed to the soil, vide
Elwes V. Maw, 3 East, 28.

A stone for grinding bark, affixed to a mill, called a bark mill, is not part
of the freehold, but a personal chattel. 6 Johns. Rep., 5.

Wheat or corn growing is a chat el, and may be levied upon by execution.
\Vhipp e V. Foot, 2 John-i. Rep., 418.

(1) The question of what is realty and what is personalty, is, as will be
seen by a brief review of some of the authorities, one about which there is

much confl ct of opinion. Browne on Statute of Frauds, page 230, says: " In
certain cases, also, though Ihey (crops, &c.,) are actually growing in land, they
may n^ver have any characlerof realty themselves; as for instance, if the
title to them and the title to the land were originallv and have remained
distinct. A familiar case of this is found in nursery trees; the nurseryman
merely usmg the land for the purpose of nourishing his trees, the interest in
the trees may be considered as separate from the r.alty, and they may well
be denominated personal chattels, for the wrongful taking and conversion of
which the owner may main ain an action cle bonis asportati^.'" In Smith v.

Surnam, 9 Bam. & Cres.. 5(il, the defendant h;id iigreed to purch ise of the
l)laintiff a quantity of timber, (most of which was then s and ng,) at a certain
price per foot. Tl)e court held this not to be an interest in land within the
meaning of the statute of frauds.

Sainshury v. Matthews, 4 Mees. &, WeJs., M?>, was a contract to sell the
potatoes then growing on a certain tract of land at two shillings jjer sack,
the p aintitf to liave tnem at digging time and to dig them. Held not to be
within the statu e of frauds.

In Smith V. Bryan, 5 Maryland Rep., 141, the court says: '.'The principle
to be gathered from a majoiityof the cases seems to be this, that where
timber or other produce of the landjOr any other thing annexed to tlie ree-

hold, is specitically sold, whether it is to be severed from the soil by the
vendor, or to he taken by the vendee under a snecial license to enter for that
purpose, it is ^till, in contemplation of theparties, evidently and substantially

a saie of goods only."

In Bishop V. Bislwp 1 Kernan's (N. Y.) Rep., 12.3, it was held that poles,

used necessarily in cultivating hops, which had been taken down for the
purpose of gatlieriu'r thecroji, and piled in the yard with the intenionof
being replaced in the season of hop-raising, were a part of the real estate

Gibbs, C. J., in Lee v. Risdon, 7 Taunton, l!il, said, that trees in a nursery
ground are a part of the freehold until severed.

In a late case in New York the question was very fully discussed. The
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Clark V. Roberts.

Jonathan Clark, Plaintiff in Error, v. Levi Roberts,
Defendant in Error.

ERROR TO MONTGOMERY.

If the affidavit upon which an attachment is issued, does not comply with
the requisitions of thi' statute, all the proceedings under it are void, and
the attachment ought to be quashed.

This suit was orio^inally brought by attachment, before a
justice of tlie peace in Madison county, sued out by Roberts
against Clark upon the following affidavit viz.

:

State of Illinois, Madison county:

Levi Roberts being duly sworn, saith, that Jonathan Clark

facts of that case were as follows: A sculptor placed in the grounds in front
of his house, on a base three feet high, a statute of Washington, weighing,
with its pedestal which was cut from the same block of stone, about three
tons. The base rested on a permanent ^irtiticial mound, raised for ti at pur-
pose. The statute was not fastened to the base, nor was the latter affixed to
to tlie foundation upon which it rested : Held, that the statute was a part of
the realty. This decision was placed principally on the intention of the per-
son erecting the statute. Parker, J., who delivered tlie opinion of the major-
ity of the court, said: "If the statute had been actually affixed to the base bv
cemen or clunps, or in any other manner, it would he conceded to be a fix-

ture and to belong to the realty. But as it was, it could have been rem ved
without fracture to the base on which it rested. But is that circumstance
controlling? A building of wood, weighiug even Jess than this statue, but
resting on a substantial foundation of masonry, would have belonged to the
realty. A thin<j; may be as firmly affixed to the land by gravitation as by
clamps or ciMuent. Its character may depend much upon the object of its

erection. Its destination, the intention ot tlie pers m makin'_r the erection,
often exercise a controlling influence, and iis connection with the land is

looked at principally for ilie purpose of ascertaining whether that intent
was, that the thing in question should retain its original chattel ( haracter, or
whether it was designed to make it a permanent accession to the lantls."
Snedcker v. Warring, 2 Kernan's Rep., 170.

In Palmer v. Forbes et al., 23 111., 301, which was a contest between execu-
tion creditors and mortgagees of the ralroad, and in which the question
arose as to what was realty, Caton, C. J., said, " We are of opinion that tlie
rolling stock, rails, ties, chairs, spikes, and all other material bnmuht upon
the ground of the c^ mpany inciunbered by the mor gage, and designed ti be
attached to the realty, should be considered as a jiart of the realty, and in-
cumbered by the mortgage as such ; but fuel, oil, and the like, which are de-
signed for consumption in the use, and which may be sold and carried away,
and used as well for other purpose-; as in the operation of the road, and wht-n
taken away have no distinguishing marks to show that ihey were designed
for railroad uses, can not, we think, with any propriety, be treated or cons.d-
ered as anything but personal property, and subject to, and governed by the
law applicable to such property."

Brick, as soon as they are placed in a wall, become attached to the fr e-
hold. and if ihey are removed from the wall, unless for the purpose of being
replaced by better material by the persrm who put them there, the proprietor
of the soil is the owner of the brick. Moore v. Cunningham, 23 111., 3_'8.

Hewn timbers intended for a granary, fence posts, &c., unattached t) t'e
soil, thoucrli on the land, are not apjiurtenances and do not pass by deed.
Cook V. Whiting, 16 HI., 480.

See also Cl<>fltn v. Carpenter, 4 Metcalf Rep., rHO. Safford v. Annis 7
Maine Rep., liw. Cutler v. Pope, Vo ul, : 77. Bos wick \. Leach. :i lj v. 47().

Green v. Armstnmg, 1 Denio, 550. Westbrook v. E igjr, 1 Harr., (X. .) ,si
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is justly indebted to him in the sum of one hundred dollars,

and that the said Clark is privately moving his property out
of the county, and therefore prays an attachment.

Levi Roberts.
Sworn and subscribed before me this 3d day of June, 1826.

E. Maksh, J. P.
Judgment was rendered in favor of Roberts, from which

Clark appealed to the circuit court of Madison county. A
motion was there made to quash the attachment, and at the
same time a motion by plaintiff to amend his athdavit. The
first motion was overruled, and the last sustained, to which
an exception was taken. The amended affidavit is in the fol-

lowing form, viz.:

State of Illinois, Madison county :

Levi Roberts being duly sworn, saith, that Jonathan Clark
is justly indebted to him in the sum of one hundred dollars,

and that the said Jonathan Clark was, at the time of making
the original affidavit in this cause, and suing out the attach-

ment, pr.vately moving out of the county of Madison, so that
the ordinary process of law could not be served upon him,
and therefore prays an attachment.

Sworn to in open court, Aug. 1, 1827.

E. J. West, Clerh.
The jury could not agree upon their verdict, and a change

of venue upon motion, notice and affidavit, was ordered, at

the instance of Clark, to Montgomery county.

Upon a trial there, the jury found a verdict for Roberts
for one hundred dollars in damages, and another bill of ex-

ceptions taken to the opinion of the court, in refusing to

admit as evidence a certain agreement between one Piggot
and Clark, which, as it is not noticed in the opinion of the
court, is omitted. The principal errors assigned, are

:

1. That the court erred in overruling Olark's motion to

quash the attachment.

2. The court erred in permitting the plaintiff, Roberts, to

amend his affidavit ; and
3. The amended affidavit is also void, it not being sworn

to according to law.

Opinion of the Court oy Justice Lockwood. This action

was originally commenced before a justice of the peace, by
attachment. The affidavit states that Clark, the defendant
below, "is justly indebted to Roberts, in the sum of one hun-
<jlred dollars, and that said Clark is privately moving his

property out of the county," &c. Judgment was rendered
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Jones' Administratftrs v. Bond.

before the justice, in favor of Roberts, for one hundred dol-

lars, and the cause removed to the circuit court of Madison
county, by appeal, and subsequently the venue was changed
to Montgomery, wiiere judgment was again rendered f(jr

Roberts for one hundred dollars, besides costs. I'he cause is

brought into this court by writ of error. A variety of errors

have been assigned ; it is, however, uimecessary to notice but
one, which is, that the attachment was erroneously issued,

and ought to have been quashed by the court. This objection

is fatal.

The affidavit M^as necessary to give jurisdiction to the jus-

tice. It does not comply with the requisition of the s atute:

hence, all the subsequent proceedings are void, Jlcaitz v.

IJendhj, 2 Hen. and Munf., 308. The courts in Kentucky
sanction the same doctrine. The amendment of the aifidavit,

w^ill not help the previous illegal proceedings. An affidavit

being the foundation of the proceedings by attachment, must
be framed agreeable to the provisions of the statute, otherwise
the justice has no jurisdiction. The circuit court ought to

have quashed the attachment. The judgment below must be
reversed w^ith costs. (1)

Judgment t'eversed.

McRoberts^ for plaintiff in error.

Cavai'ly, for defendant in error.

JosiAH T. Betts and Samuel Smith, Administrators of Mi-
chael Jones, deceased, Appellants, v. Shadrach Bond,
Appellee.

APPEAL FllOM RANDOLPH.

The act of 1823, re<;iilatln,G; adminis'^rations and the descent of intestates' es-
tates, &c., does not apply to the esvates of those who died before the pas-
sage of the act. Under that law. the .iiid^menls obtained against the de-
ceased in liis lifv-tinie aro lo be lirst paid.

Opinion of the Court hij Justice Lockwood. This was an
action oi scire facias, brought by Bond, against defendants
below, on a judgment obtained against them as administra-
tors, for assets infuturo. The scirefacias alleges that assets

(1> By the present statute any affidavit or writ of attaclunent may be
mended, or a new affidavit fiU'd. Purph^'s statutes, p. 92, sec. G. Id., p. 98,
c. 8. fcJcates' Comp., '229. bee P/ie/ps v. I'oudCf, post. '

ame
sec
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had come to the hands of defendants, snfRcient to satisfy the

judgment. The defendants set out in their third plea, several

judgments rendered against Jones in his lile time, tliat he

died on the 28th of November, 1822, and that administration

was granted thereon the 3d day of February, 1823, and that

goods and chattels to a small .amount have come to their

hands to be administered, which are insufficient to satisfy

those judgments. To this plea Bond demurred, which de-

murrer was sustained. A great variety of other proceedings

were had in the cause, but from the view the court take of

the case, it is unnecessary to recite them. The court, on a

special verdict which was rendered in the cause, gave judg-

ment tliat Bond was entitled to a 'pro raid portion of the

assets that had come to the hands of the administrators, with

the judgment creditors mentioned in the third plea, and gave

judgment accordingly. To reverse which judgment, an ap-

]^)eal was taken to this court.

The legislature of this state, on tiie 12th of February, 1823,

passed an act entitled "an act regulating administrations and

the descent of intestates' estates, and for other purposes,"*

which act directs the executors or administrators "of any
person dying testate or intestate within this state, who shall

not have estate sufficient to pay his or her just debu-," after

paying funeral expenses and probate fees, to pay the balance,

on the legal demands that then and there be presented, in

equal proportion, according to the amount of the several

demands, without regard to the nature of said demand, not

giving any preference to any debt on account of the instru-

ment of writing on which the same may be found." The
question presented in this case is, whether this act applies to

estates, so as to alter the common law disposition of the

assets, where the intestate died before its passage ? By the

common law, judgments obtained against the intestate before

his death are entitled to a preference in payment over other

debts. Has this statute altered the law, so as to divest cred-

itors of their right to be paid according to the priority secured

to them by the common law ''t The language of the statute

is only prospective ; it applies only to cases of persons dying
" testate or intestate," and not to persons who have thereto-

fore died. It does not appear to have been the intention of

the legislature to interfere with rights already vested, but to

give a diHerent rule in future. It is also a general rule, that

all statutes shall operate prospectively only, and courts never

give them a retrospective operation, unless the legislature

* Laws of 182o, p. 127.
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Ankeny v. Pierce.

use such lanofiiaoje as to leave no donbt that such was their

intention, and euliglitened courts have ever disputed the

]>()wer of the legislature to pass retrospective laws which
take away vested riglits. Diuli v. Van Kleak^ 7 Johns. Rep.,

477. But, as we are clearly of opinion that the legislature

(lid not intend to apply this act to cases where the intestate

died before its passage, we think the circuit court erred in

sustaining the demurrer to the defendants' third plea. As
this plea goes to the whole merits of the action, and it ap-

pearing from the special verdict that the plea was proved or.

the trial, it is unnecessary to send this cause back to the cir-

cuit court. The judgment is reversed, with costs.

Judgment reversed.

Jjreese, Cowles, Baker^ and T. Reynolds^ for appellants.

McRoberts^ Young, and J. Reynolds, for appellee.

JonN Ankkny, Appellant, v. James Pierce, Appellee.

APPEAL FROM JACKSON.

The execution of a note is not evidence of a settlenipnt of all demands due
from one party to the other, anterior to the date of the note.

Opinion of the Co^trt hy Justice Lockwood. Pierce sued
Ankeny in the Jackson circuit court, on a promissory note.

The defendant below pleaded payment, and on the trial of

the cause, proved an account for goods sold and delivered

previous to the execution of the note.

Wiiereupon, the plaintiff below moved the court to instruct

the jury, '' that the execution of the note sued on was evi-

dence of a settlement of all demands due from plaintiff below
to defendant below, up to the date of the note, unless the

defendant had shown, by evidence, that the demands were
not settled at the execution of the note;" which instructions

the court gave, and the defendant below excepted, and
brought the cause into this court by appeal. The onlv ques-
tion presented to this court for its decision is, whether the
instruction prayed for ought to have been given? In a case

where the only proof consists in the production of a note on the
one side, and evidence of an account anterior to the date of
the note, on the other side, it is very difficult for the court

37



290 YANDALIA.

Ankeny v. Pierce,

to lay down with precision any general rnle applicable to

such cases. The court have not been referred to any ad-

judged cases, or any principle of law, analogous to such a

state of facts, nor have they been able to find any authority

on the subject. The court, therefore, in the absence of au-

thority, must decide this question agreeably to the dictates

of justice and common sense. A knowledge of the manner
in which men generally transact their business, is necessary

in arriving at a correct conclusion to the question presented

in this case. Experience informs us, that notes are fre-

quently given as the consideration for a particular trade,

without any reference to the situation of the account be-

tween the parties—leaving them to be settled at some future

time, or in some particular manner. And notes, also, are

given on the settlement of accounts, and for the balance due
on such settlement. Are there, then, in the dealings among
mankind, sufficient uniformity in relation to the execution of

notes, to authorize the court to decide that a legal presump-
tion is thereby raised that all previous demands are released

or settled? The court believe, from their experience and
observation, that injustice would too often be done if they

should sanction such a general rule.

It is safer to require a party who resists a demand upon
the ground that it has been settled or paid, to prove in what
manner it was pi'd. Slight evidence would, doubtless, be

sufficient in this case, to warrant a jury in raising a presump-
tion that the account was settled when the note was exe-

cuted, but without any proof of a settlement of accounts and
a balance struck, it is presuming too much to justify the

court in deciding "that the execution of the note was evi-

dence of a settlement of all demands due from plaintiff to

defendant." The judgment must therefore be reversed with
costs in this court, and the cause remanded, with directions

to the court below, to award a venire de novo {a)

Judgment reversed.

Cowles, for appellant.

Baker ^ for appellee.

(a) A receipt for rent due at one time, affords a presumption tliat the rent
due at an earlier date has been paid. 3 Starlse's Ev., 10i)0.
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Green v. Atchison.

Wiley B. Green, Appellant, v. EtrisricE Atoiiison, Appellee.

APPEAL FROM PIKE.

Appeal dismissed if copy of record not filed within three days

Reynolds^ for appellee, on the 13th day of January, 1829,
moved the court to dismiss this appeal, for the reason that

the appellant has not tiled a copy of the record within the

time required by law, and the rules of this court, and cited

the 12th Rule of Court, and Rev. Laws of 1827, page 319.

Per Curiam. This appeal is dismissed, and the appellee

must recover her costs. (1)

Appeal dismissed.

vl) The present statute in relation to filing records in cases of appeal to the
supreme "court is as follows: "The appt'llant shall lodge in the office of the
clei'k of the supreme court, an authemicated copy of tlie record of the judg-
ment or decree appealed from, by or before the third day of the next succeed-
ing term of said supreme court, provided, that if there be not thirty days
between the time of making the appeal and the sitting of the supreme court,
then the record shall be lodged as aforesaid, at or before the third day of the
next succeeding term of said supreme court, otherwise tiie said appeal shall
be dismissed, unless further time to fill the same shall have been granted by
the supreme court upon good cause shown." Purple's Statutes, 828, sec. 48
Scate's Comp., 2(54. And this is a transcript of the act of 1827.

In Hagar v. Phillips, the appellant filed the record^ and moved that the
ai>i>ellee join in error. The appeal was prayed within thirty days of the
commencement of the term. The motion was refused. The appellant was
not bound to file the record before the next term, and the appellee ought not
to be compelled to appear before that time. 13 111., 292.

Under the foregoing act it is held that " Where thirty days intervene
between the date of the order of the court granting the appeal, and the first

day of the next term of the supreme court, the record must be filed within
ihe first tiiree days of that term, although the time between the filing of the
bond and ihe next term of the supreme court may be less than thirty days."
Vance v. Schuyler ctal., 4 Scam., 286.

Where an appeal is taken to the supreme court, unless the record is filed
within the first three days of the next term, which happens thirty days after
the appeal is taken, or an extension of the time for filing the same is obtained
within the three days, the appeal will be dismissed. It is iv t sufficient to
file a motion for this purpose within the three days. Fiiiik v. Fhelps, 4
Scam., 480.
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Smith V. James.

Adam Smith, Appellant, v. James A. James, Appellee.

APPEAL FKOM MONROE.

Further time to file record on an affidavit that it was through the negligence
of counsel that the record was not filed in time, refused.

McRoberts, for appellee, on the 16tli of January, 1829
entered his motion to dismiss this appeal because the appel-

lant had failed to file a copy of the record within the time

prescribed by law and the rules of court, and relied upon the

12th Kule and the 33d section of the Practice Act, Kev.

Laws of 1827, page 319.

Ford, contra, read an affidavit stating that it was not owing
to the negligence of the appellant that the record was not

filed, but to that of his counsel, and asked further time to file

the record.

Per Curiam. Let the motion for further time to file the

record be overruled, and the motion to dismiss the appeal

be sustained, and the cause remanded, so that the appellee

may have his execution upon his judgment in the Monroe
circuit court, and also that he recover his costs against the

appellant. (1)
Appeal dismissed.

<l) See note to last case.
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John Tyler, Plaintiff in Error, -y. The People, Defendant
in Error,

EREOR TO JEFFERSOX.

Larceny can not be committed of goods and chattels found in the highway,
where there are no marks l>y whicli the owner can be ascertaint^d; o e in-

gredient of larceny is wanted in such case, to wit : a lelonious taking.

Opinion of the Court hy Justice Browne. This was an
indictment against John Tyler, for a sitpposed larceny. He
was tried and a verdict of guilty found against him in the court

he low, upon wdiich judgment was rendered ; to reverse which,

he has brought this writ of error.

The whole of the evidence establishes clearly that the arti-

cle of property for whicli he was charged with stealing, M-as

found in the highway, and was a pair of saddle-bags. It was
further proven, that there were no marks by which the owner
could be ascertained.

The question then is, can an individual commit larceny at

all, where the property is found on the highway, and no marks
or brands by which the owner could be distinguished.

Larceny is detined by the books to be ''the felonious taking,

and carrying away of the personal goods of another." The
original taking then, in this case, can not by any possible con-

struction that can be given to it, be construed to be with a

felonious intent.
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Vernon, Blake & Co. v. May.

The court is therefore of opinion that the judgment of the

court below be reversed, and the prisoner set at liberty, (a) (1)

Judgment reversed.

Gatewood, for plaintiff in error.

Eddy, state's attorney for defendant in error.

Yeknon, Blake & Co., Plaintiffs in Error, v. "W. L. May,
Defendant in Error.

EKROK TO MADISON.

A writ of error will not lie upon a refusal to grant a new trial.

Opinion of the Court hy Justice Smith.* This case comes
before the court on a bill of exceptions to the opinion of the

court, in refusing to grant a new trial. It will be altogether

unnecessary to consider the grounds upon which a new trial

was refused in the court below, because this court has decided,

in the case of Clemson v. Kruper, ante, page 210, that a refu-

(a) A hona fide finder of an article tost, as a trunk containing goods, lost

from a stage coach, and found on the highway, is not guilty of larcenyhj
any subseqiient act in secretins:, or apjiropriating to his own use the ariicle

found. The People v. Anderson, 14 Johns., 294.

To constitute larceny, the possession of the goods must have been acquired
animo furaiidi in the first instance; an intention afterwards formed, of con-
verting them to the party's own use, is not felonious, lb.

If a man lose goods, and another find them, and not knowing the oivner,
convert them to his own use, this is no larceny, even although he deny the

finding of them or secrete them. Archbold's Crim. PL, 119.

Where the defendant saved some of the prosecutor's goods from a fire which
happened in his house, and took them home to her own lodgings, but the next
morning she concealed them and denied having them in Tier ])ossession, the

jury iinding that she took them originally from a desire of saving them from
the fire, and that she had no evil intention until afterwards, the judges held, it

was a mere breach of trust, and not felony. Rex v. Leigh, 2 Jiast. P. C, 694.

(1) If a person find an article of personal property in the highway, ^and
converts the same to his own use, not knowing the owner, he is not guilty of

larceny. It is otherwise if he knows the owner when he acquires the pos-

session, or has the means of identifying him instanter, by marks he under-
stands. Lane v. The People, 5 Gilni., 303.

If the owner of goods, alleged to have been stolen, voluntarily parts with the

possession and title, then neither ihe taking or conversion is felonious. But
if he parts with the possession, expecting that the identical thing will be re-

turned, or that it shall be disposed of on his account, or in a particular way,
then the thing may be feloniously converted, and the bailee be guilty of a
larceny. Welch v. The People, 17 111., 339.

Where a bill is put into the hands of a person to procure change, and he
appropriates it, it is larceny. Fan-ell v. The Pe pie, 16 ill., 506.

* LocKWOOD, J., having been counsel in this cause, gave no opinion.
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Cnmiwell v. Marcli.

sal to o:rant a new trial is no ground of error, it being entirely

a matter of sound discretion in the court l)elow, to grant or

refuse a new trial. The court, in several other cases, decided

since the case of Cle^nson v. Krnper, liave adhered to this

principle, and no reason can be perceived why the present case

should be exempted from the operation of the rule laid down.

The judgment of the circuit court must, therefore, be affirmed

with costs, {a) (1)
Judgment ajfirmed.

Starr, for plaintiffs in error.

Turney, for defendant in error.

Nathan Cromwell, Plaintiff in Error, v. Enoch C. March,
Defendant in Error.

ERROR TO MORGAN.

Where parties agree to submit liiei differences to arbitration, and ajjree that
"the award is to be ent red of recoid and mtde a ruie of court at the n xt
term, and which award, wh^n eniered, is to liave tlie force and etl'ect of a
judsjment," it is irregular and erroneous for tlie circuit court to enter up a
judgment on the award.

Opinion of the Court hy Justice Lockwood. The facts of

this case are, that Marcli and Cromwell, having several mat-

ters of difference, agreed to arbitrate the same, and in their

agreement is the following clause, to wit: "Which award is

to be entered of record and made a rule of court at the next

term of the Morgan county circuit court, and which award,

when entered, is to have the force and effect of a judgment."
Subsequent to the making of the award, March served notice

uf his intention to apply for a judgment on the award, and
the circuit court of Morgan county gave judgment by default,

at the April term, 1829, on the award. A writ of error has.

been brought to reverse this judgment. Several errors have
been assigned, but the court only deem it necessary to decide,

whether the circuit court had jurisdiction over the case, so as

to give any judgment on the award. By the " act regulating

id) S e cases in relation lo new trials in note to tiie. case of Clemson v.

Kruper, ante, ]>. 210.

(Ij bee note to S.iwyer v. Stephenson, ante, p. 24.
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arbitrations and awards," passed January 6th, 1837,* it is

enacted that "where persons are desirous to determinate dis-

putes by arbitration, agree that their submission to arbitrate

shall be made a rule of the circuit court," and "insert such,

their agreement, in the submission, or in the condition of the

bond or promise;" which agreement, on producing an ath-

davit of the due execution thereof, and filing it in court, may
be entered of record, and a rule of court shall thereupon hi

made that the parties shall submit to and be finally concluded

by such arbitration. It is further enacted, "that where the

award shall be for the payment of money only, the same being

returned into and accepted by the court, judgment shall be

rendered thereon for the party in whose favor the award is

made, to recover the sum awarded to be paid to him, together

with the costs of arbitration and the costs of court;" &c. It

is contended that the agreement that the "award" shall be

made a rule of court, does not bring the case within the

statute. The English statute on this subject contains the

same phraseology, "that the consent expressed in the bond or

agreement, most make the svhmissio)i a rule of court," and
under their statute it was decided, if the agreement be to

make the award a rule of court, it is not within the act. 2

Sellon's practice, 244, cites Strange, 1178. Upon the au-

thority of this case, the court are of opinion that the circuit

court of Morgan county erred in taking cognizance of the case.

The judgment must therefore be reversed with costs. In giv-

ing this judgment the court do not express any opinion as to

the validity of the award. The arbitration and award will

therefore stand, and the rights of the parties under them, in

the same manner as if no judgment had been rendered on the

award. (1)
Judgment reversed.

Breese and McConnell, for plaintiff in error.

W. Thomas, for defendant in error.

Rev. Code of 1827, p. 64.

(1) See note to Chandler v. Qay, ante, p.



DECEMBEIi TERM, 1829. 297

Iliunplireys u Collier and Powell.

Edward Humphreys, Appellant, v. Collier and Powell,
AjDpellees.

APPEAL FKOM KANDOLPH.

On a note made in Missouri and assigned there the lex loci of Missouri as to
the liability of the assignor, is to govern.

The dcsposition of a witness, stating the contents of a record or written in-
strument, will be rejected ui)on the general principle that such things can
not be proved by parol, if they are in the power of tlie party to be produced.

It is irregular for the court to instruct the jury as to the weight of evidence.

Opinion of the Court hy Justice Smith. It does not be-

come important to examine critically more than one of the
grounds relied on as error, to arrive at a correct determina-
tion of the present cause. The action is on an assigned note
made in Missouri on the third of April, 1822, and payable
live months after date. The declaration contains tlie usual
counts on a promissory note, and avers the assignment to have
been made on the first day of June, 18l!5. It also contains
a count for goods, wares and merchandize, and the money
counts. The delendant plead the general issue. It is con-
ceded that the lex loci of Missouri is to determine the liabiiiiy

of the assignor. (1)

By the laws of the state of Missouri, to show due diligence,

it is rendered unnecessary to prosecute the maker of a prom-
issory note to insolvency, "if it shall appear to the court or
jury that the institution of such a suit would be unavailing;''
see Laws of Missouri, vol. 1, p. 143. Under the provisions of
this law, the plaintitf in the court below attempted to show
that such suit would have been unavailing, because of the
insolvency of the maker of the note, after the assignment
thereof, and before the institution of the present action.

From the bill of excepdons it appears, that for such purpose
the deposition of a witness taken in Missouri was offered in
evidence, and to a ])art of the interrogatories and answers of
tlie witness, on his direct examination, the defendant, on the
trial, objected to their being read in evidence to the jury.
The answers of the witness speak of the maker of the note
having, in the year 1823, been discharged under the insolvent
laws of the state of Missouri, of the schedule of his property,
and the incumbrances on the same as stated by the insolvent,
according to the witness' recollection, in the schedule.
The court refused to suppress the interrogatories and

(1) See note to Bradshaw v. Newman, ante, p. 133.

38
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answers objected to, and permitted them to be read in evi-

dence. The exception on the trial to the admission of this

testimony, I think well taken. No pare of the rules of evi-

dence is better settled than the one that parol evidence can
not be given, of the contents of a written instrnment or record

in the poAver of th^ party to produce, because it is neither the

highest nor best of which the case is susceptible. The evi-

dence of insolvency, or of the uselessness of a prosecution

against the maker of the note, might no doubt have been
proved by facts tending to show such insolvency coiniected

with general reputation as to that point; or it might have
been proved by the introduction of the record of his dis-

charge under the insolvent laws of Missouri, and his subse-

quent poverty and inability to discharge the note in question,

but the witness ought not to have been permitted to speak of

the contents of a record which must necessarily have involved

the correctness of his own recollection.

The application t»o suppress such portions of the deposition

was correctly made, and ought, I think, to have been granted,

Under the count for goods, wares and merchandize, the evi-

dence oifered, so far from sustaining that count, directly neg-

atives the indebtedness of Humphreys in the character of

purchaser. The testimony is clear, that the note was received,

at least, in payment for the goods, with the usual recourse

against the indorser or assignor, and if any inference is to be
drawn from the statement of the witness, that it was given

and received at a discount, as he understood from both the

parties, of ten per cent., it would seem to authorize not only

that presumption, but that it was intended to have been in

full, without recourse to the assignor afterwards. The instruc-

tions of the judge to the jury as to the weight of evidence,

was perhaps unnecessary and irregular, but as he subsequently

instructed them tliat they were the sole judges of the testi-

mony and its character, it does not become necessary to decide

on that point. (2) The judgment of the c rcuit court must

(2) The act of Febtuary, 1847, prov des thit "hereafter, no judge of the ci -

oiir eourt .-hail instruct the petit jury in any case. ( ivil or criminal, unless
such instructions are reduced to writing." "Purple's Statutes, p. S29, sec. 60.

bcates' Comp., 2(jl.

Under this statute it is he'd that the court is not prohibitrd from giving in-

structions of its own accord, such as aie applicable t the ca e, provided they
are given in writing. Brown v. The Pcop e, 4 (tiIui., 441. Bloomer v. Sher-
ill, 11 111., 484. Galen t and Chicago Union Railroad v. Jacobs, 20 111., 478.

A jud'.^e has no authority ou fhi^ trial of a cause, to affect or clumge t'ne law
as stated in tiie writt. n instructions, Lty any eX; ression not in writing. Rny
V. Wootei s, ly 111., 82.

An inst notion asked for, which has no application to the case proved, is

abstract and shou.d not be given. Riley v. Dickens, .9 AL, 2i).
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be revei'sed, the case remanded to the court below with in-

structions to cause a venire denovo to be issued, (a)

Judgment reversed.

Hall, for appellant.

Breese, for appellee.

Instructions not based on evidence should not be given. Chicngo, liur-
lington & Quincxj R. R. v. Genrgc, 19 III., 510. Hosiey v. Brocks, et ux., 20
111., 115. CuugkUn v. The People, 18 111., -JOe.

WJiere substantial justice has been done, even if improper instructions
have been given, a jud'-rm nt will not be disturbed. Ne'i kirk v. Cone, is LI.,
449. Dishon et al . v. Schorr, 19 111., 59. Elum v. Badger, 23 III.. 49«. How-
ard Ins. Co. V. Comtek, 24 111., 45 .

The right ot a party to ask instructions must have some limit, and tlie su-
preme court will not sanction the abuse of it. Fisher V. Stevens, Hi 111., .j97.

A judge may. of his own motion, instruct the jury, and it may often be his
duty to do so. Stumps v. Kelly, 22 111., 140.

The pr ictice of instructing a jury to find for the defendant, as in case of a
nonsuit, is not adopted in this state. Ibid.

It is objectionable that instructions be drawn at great length, and have " in-
jected "into them an argument of the case. They should be concise, and
brieflv present the points of law on which the party reiies. Merrltt v. Mer-
ritt, 20 ill., 65.

Instructions should be as few and simple as possible, otherwise thev are
more likely to mislead the jury. Sprlngdule Cemetery Association, v.
Smith, 21 111., 480,

AVehavecited above thecase of Rnyv. Wooters. 19 III., 82, but with all due re-
spect to the opinions of the court, we can couie to no other conclusion than
that the case Wiis improiierly decided. It was admitted that the qualifica-
tions made by the judue were immaterial. The cases of Nctvkirk v. Cone, 18
111.. 449, and Dishon et al. v. Schorr, 19 111.. 59, expressly assert, that although
errors may have been committed in the evidence or instruc ions, yet if sub-
stantial .justice has been done, a case will not be reversed. It is said the stat-
ute provides that a judge shall give no instructions except in writing. 8othe
statute also provid^•s a ju Ige shall do many other things, the nOc doing of
which will not, unless a i)arty has been jirejudiced thereby, be grounds of
error. A negro or Indian is called by a plain itf as a witness. Instead of
testifying for the ]iiaintilf, his testimony is entirely for the defendant. The
statute says he shall not be a witness; but the defendant can not assign as
error that he w is all Aved to be called as a witness, because he is not injured
by it. Suppose in this case the qualification <if the judge, if material, were
wholly in favor of Ray. and still the jury found against him. He could not
complain, and why? Because it was an erro;- in his own favor, and it has
always been held tliat a party can not except to an error in his own favor.
Smith V. Williams. 22 Ills., 357. We can not but think that the point ou
which this case ought to have turned was overlooked bv the court.

(a) The court may give an opinion to the jury upon the weight of evidence,
or may decline so to do; and if the evidence is'doubtfiil. it is most proper to
leave it to the jury. Consequa v. Widiugs et al., 1 Peter's C. C. K., 225.
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David Ingalls, Appellant, v. George T. Allen, Appellee

APPEAL FROM MORGAN.

To say of the plaintiff in an action of slander, "that he, or somebody, had
altered the credit, or indorsement on a note, from a larger to a le^s sum,
and that iIk^ note wonld speak for itself," is not actionable, as the charge
is not positive, but .n the disjunctive, and for aught that appears, he may
have altered the credit or indorsement on his own note and violated no
law in doing it.

Opinion of the Court hy Justice Browne. This was an ac-

tion of slander, in which there are several counts laid in the

declaration, one of which charges these words :
" He, (mean-

ing the plaintiff,) forged the indorsement of a credit on a

promissory note made by said defendant to said plaintiff, by
which the same was changed from a greater to a less

amount." The other counts are in substance the same.

The defendant below, pleaded not guilty. The jury brought
in a verdict in favor of the plaintiff below, for fifty dollars,

upon which judgment was entered, and to reverse which an
appeal is brought to this court. The following bill of excep-

tions shows all the evidence given in the trial below : "That
upon the trial Rice Dunbor, the first witness introduced on
the part of the plaintiff, stated that he was present when the

plaintiff told the defendant that he, the defendant, had
charged him, the plaintiff, with forgery, by having altered

the signature of a note or the indorsement, but did not recol-

lect which. The defendant replied, that he did not know
that he had said so, but that the note would show for itself,

and that he would not take back his words. Abram Vance,

a witness introduced by plaintiff, stated, that he met with

defendant in the street, and that the defendant told the wit-

ness that the plaintiff had altered the signature, or the in-

dorsement on the note, but could not recollect which.

Murry McConnell, also introduced as a witness on the part

of the plaintiff, stated, he heard defendant say that he, plain-

tiff, or somebody, had altered the credit or indorsement on a

note, from a larger to a less sum ; that the note s];)eaks for

itself. Charles t\ Morgan, who was likewise introduced as a

witness on behalf of the plaintiff, stated, that he was present

at the conversation between plaintiff and defendant, as stated

by the first witness, Mr. Dunbor, and stated that Mr. Ingalls

said the note had been altered, and that it would show for

itself." This was all the evidence. From the whole of the

evidence, the party might have altered the indorsement or

credit, and still, no criminality attach to his conduct. The
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cliarge is not positive, but is in the disjunctive ; lie is charged
with being guilty of one thing or another. For aught that

appears, he may have altered the indorsement, or crerlit, on
his own note, and violated no law in doing it. The judgment
of the court below must therefore be reversed. (1)

Judgment reversed.

McRoberts, for appellant.

McConnell and Thomas, for appellee.

(1) 111 McKee v. Ingnlls, 4 Scam., 30, the words were, " You are a damned
tliif'f." " If you have got money you stole it." '"1 believe you are a damned
thief. I believe you will steal." The court inslructed tHe jury, "Thhtihe
words 'If you have any property you stole it; I believe you will steal;' and
other similar conilitional expressions, are not such words as will sustain this

action ; and the jury can not find a verdict against the defendant for using
such words." The supreme court held the instruction to be correct.

It is not actionable to charge a man with an intent to commit a crime. Id.

The words, " I have every reason to believe he burnt the barn," and " I

believe he burnt the barn," are actionable. Loganv. Steele, 1 Bibb. 593.

To say, '• My watch has been stolen in widow Miller's bar room, and I have
reason to believe that Tiny Miller took it, and that her mother concealed it,"

is actionable. Miller v. Miller, 8 Johns., 74.

To say of a person, " It is the general opinion of the people in J's neighbor-
hood, that he burnt C's gin house," is actionable. Waters v. Jones, 3 Port., 442.

Charging a person wi'h being a mulatto, and "akin to negroes," is not
acuonable. Barret v. Jarvis, 1 Hammond Kep., 83. Otherwise in South
Carolina. Edeyi v. Legare, 1 Bay, 171. Atkinson v. Hartley, 1 M'Cord, 203.

King v. Wood, 1 X. & M., 184.

Words calculated to induce the hearers to suspect that the plaintiff was
guilty of the crime alleged, are actionable. Drummond v. Leslie, 5 Blackf,,
453.

Ambiguous words are slanderous, if the hearers understood them to impute
a crime. Borland v. Patterson, 23 Wend., 422.
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Ignatius R. Sims, Appellant, v. Joseph Klein, Appellee.

APPEAL FROM MORGAN".

Fraud vitiates every contract, but every false affirmation does not amount to
a fraud. (1)

A plea to an action on a note for the payment of money, alleging that " it was
obtained by fraud and circumvention, in this, that the plaintiff represented
himself to be the owner of 100 liead of hogs, and 54 head of cattle running
in the neighborhood of his farm, and that tliey were worth .$300, being the
property for whicli the note was given, when in truth, plaintiff had not
tiiat number, nor were they good and valuable as represented," is bad,
inasmuch as it does not allege the plaintiff used any means to deceive
or circumvent defendant, and it was in his power by ordinary precaution
to have ascertained the value and number. (2)

A plea of failure of consideration should allege specially in what the failure
consisted, and the extent of it. The statute authorizing pleas to the con-
sideration of a note, enumerates four grounds of defense: 1. Where the
bond is entered into without any good or valuable consideration : 2. Where
the consideiation has wholly failed: 3. Wiiere fraud and circumvention
have been used in obtaining it. setting forth the facts which constitute
fraud, &c., and 4. Where there has been a partial failure of consideration,
setting forth in what it consisted. Precision as to the extent of the failure
of the consideration is necessary to enable the court to give judgment for
the residue. (3)

Opinion of the Court hy Chief Justice Wilson. This is an
appeal from a judgment of the Morgan circuit coui-t. The
action was commenced in the court below, by Klein against

Sims, upon a note under seal. The defendant filed two pleas,

both of which were demurred to, and the demurrers sustained

by the court, and judgment was rendered for the plaintiff upon
the note, from which judgment Sims appealed to this court,

and now assigns for error the decision of the court, in sus-

taining the demurrers to the pleas. The first plea alleges that

the note upon which the action is brought, was obtained by
fraud and circumvention, and charges the fraud and circum-

vention to consist in the plaintiff's representing himself to be

the owner of a hundred head of hogs and fifty-four head of

cattle running in the neighborhood of his farm, and that they

were worth 300 dollars, being the property for which the note

was given, when in truth the plaintiff had not that number
of hogs and cattle, nor were they good and valuable as repre-

sented.

(1) See note (1) to the case of Bryan et al. v. Primm, ante, p. 59.

(2) Fraud which will vitiate a negotiable instrument in the hands of a
bona fids assignee, must be in obtaining the making or execution of the note.

A fraud in the consideration will not be sufficient. Woods v. Hines, 1 Scam.,
103. Mulford v. Sheph erd. ib.. 583. Adams v. Wo ildridge, 3 Scam., 256. See
note 3, to Mason v. Buckma-ster, ante, 27.

(3) See note to Taylor v. Sprinkle, p. 17. Wood et al. v. Ooss et al., 21 111.,

604.
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The court recognize tlie principle, that fraud vitiates and
renders void every contract ])y which it is obtained, but every

false affirmation does not amount to a fraud. A knowledge
of the lalsehood of the representation must rest witli tlie

party making it, and he must use some means to deceive or

circumvent. This plea contains no charge of this kind, it

only alleges the number and value of the cattle and hogs to

be less than was represented by the plaintiff, Klein. As
regards their value, that was clearly a matter of opinion,

and by an ordinary degree of precaution the defendant might
have ascertained the number. To this plea then, the demur-
rer was properly sustained. The second plea is of a two-fold

character ; it commences as a plea of part failure of consid-

eration, which goes to only a portion of the action, and con-

cludes as a plea of fraud, which is a defense to the whole
action. It contains two distinct grounds of defense, which,

if properly pleaded, though in the same plea, could not for its

duplicity be taken advantage of, upon general demurrer.

But is it not defective in substance ?

The statute under which this plea is filed,* enumerates four

grounds of defense to an action upon bonds or other writings,

for the payment of money, ifec.

1. Where the bond is entered into without any good or val-

uable consideration.

2. Where the consideration has wholly failed.

3. Where fraud and circumvention have been used in ob-

taining it ; and
4. Where there has been a part failure of the consideration.

These are all separate and distinct grounds of defense, and
should be so pie ided. If a bond is given without any good
or valuable consideration, that fact may be pleaded generally.

If fraud is relied upon, the plea must set forth facts which
constitute fraud. If a total failure of consideration is relied

on, the manner must be shown, and wdiere a partial failure of

consideration is relied on, as is the fact in this case, it is nec-

essary to set forth in what the failure consisted. The plea

should be as broad as the evidence, and upon the same prin-

ciple, the extent of the failure of consideration should be
specially alleged.

The plea in this case alleges fraud, but does not specify in

what ; it also alleges a part failure of consideration, and does
]>artially show in what it consisted, but the extent is not speci-

fied; in this respect the plea is substantially defective. Pre-
cision as to the extent of the failure of the consideration, is

* Rev. Laws of 18J7, p. 322, sects. 5, 6.
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essential, in order to enable the court to render judgment for

the residue. The judgment of the court below is affirmed

with costs, (a) Judgment ajijvned.

Cowles, for appellant.

W. Thomas, for appellee.

John Doe, ex dem. Moore and others, Plaintiffs, v. Samuel
Hill, defendant.

AGREED CASE FEOM MONEOE.

A confirmation mad'^ by tlie governor of the Nortli-west Territory, on the
12lh of February, 1799, to a person claiming a tract of land in said terri-

t' ry, is, nndfer the reso ntions and instructions of congress, of June and
August, 1 188, valid, and operates as a release, on the part of the United
States, of all their ri.<;ht.

Under this power to confirm, the governor was not limited to any definite
number of acres, but could confinn to the extent claimed by the settler.

A coiifi mation so made by the governor, can not be nullified by any act of
congress.

It is not necessary that it should be proved that the premises claimed lie

within the limits prescribed by the resolutions of congress, passed in 178.S,

be ause by the resolutions of 28th of August, 1788, tlie improvements of
thf setilers were reserved for them, whether they were within or without
the reserved limits.

In order to show the deed o^ confirmation, it is not necessary that any evi-

dence should be given of their title to the land, because the power of ihe
governor was plenary, and his decision on the claims presented to him is

binding on the United Slates.

By the deed of cessio'i of 1784, from Virginia to the United States, congress
were obliged to confirm the settlers in their possessions and tities.

Opinion of the Court hy Justice Lockwood. This is an
action of ejectment, commenced in the Monroe circuit court,

for the recovery of a tract of land situate in Monroe county.

On the trial, a special verdict was found, which contains in

substance the following facts : That on the 12th day of Feb-
ruary, 1799, Arthur St. Clair, then governor of the territory

north-west of the river Ohio, granted his deed of confirmation

or patent to Nicholas Jarrot, to the premises set out in the

plaintiff's declaration, which deed of confirmation is as fol-

lows, to wit:

(a) Cases of failure of consideration, &c. Tayljr v. Sprinkle, ante, p. 17.

CorneHus v. V<inors lall, ante, p. 2;>. Poole v. Vanlandingham, ante p. 47.

Bradshaw v. Newman, ante, p. 133.

Where the vendee purchases a chattel on sight which the vendor affirms
to be worth much more than its real value, no action lies, there being neither
fraud nor warranty. DavU v. Meeker, 5 Jo'.ins. Kep., 334.

A mistaken opinion of the value of pro icrty if honestly entertained, and
stated as opinion merely, unaccompanied by anv assertion or statcm -nt

luitrue in fact, can not be consid red as a fraudulent misrepresentation.
Hepburn et al. v. Danlop et al., 1 Wheat., 1.9, 189.
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"Territory of the United States, north-west of tlie Ohio.

Arfhiir St. Clair., governor of the territory of the United

States north-west of the Oliio, to all persons wlio shall see

these presents, greeting:

Know ye, that in pnrsuance of tlie acts of congress of the

20th of June, and 28th of August, 1788, and the instructions

to the governor of the said territory, of the 20th of August
of the same year, the titles and possessions of the French and
Canadian inhahitants, and other settlers in tlie Illinois coun-

try, and at St. Vincennes, on the Wabash, the claims to

wiiich have been by them presented, have been duly exam-
ined into, and Nicholas Jarrot lays claim to a certain tract or

parcel of land, lying and being in the county of St. Clair,

and bounded in manner following, to wit: (hei'e the gov-

ernor's confirmation sets out the boundaries:) to which, for

anything appearing to the contrary, he is rightfully entitled, as

assignee of JPhilip Engel. Now, to the end that the said Nich-
olas Jarrot, his heirs and assio^ns, may be forever quieted in

the same, I do, by virtue of the acts and instructions of con-

gress, before mentioned, confirm unto Nicholas Jarrot, his

heirs and assigns, the above described tract or parcel of land,,

lying and being in the county of St. Clair, and containing
778 acres and 131 perches, together with all and singular,

the appurtenances whatsoever, to the said described tract or

parcel of land with the appurtenances, to him, the said Nich-
olas Jarrot, to have and to hold, to the only proper use of the
said Nicholas Jarrot, his heirs and assigns, forever: saving,

however, to all and every person, their rights to the same or
any part thereof, in law or equity, prior to those on which
the claim of the said Nicholas is founded.

In testimony whereof, I have hereunto set my hand, and
caused the seal of the territory to be affixed, at Cincinnati,
in the county of Hamilton, on the 12th day of Februarv,
A. D. 1799, and of the independence of the United States,

the 23d.

ArtHUK St. Clair.

Ilegistered: Wm. B. Harrison, secretary of the territorv.
Recorded 19th of October, 1804.

The verdict further finds, that on the 2d day of January,.
1801, Jarrot conveyed the above mentioned premises, by
deed of bargain and sale, to one George Lunceford. That
the lessors of the plaintiff are the only heirs at law of said
George Lunceford; that the premises mentioned in the gov-
ernor's confirmation were surveyed by Daniel McCann, who
was lawfully authorized to survey such claims, and was after-

39
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wards surveyed bj "Wm. Eector, deputy surveyor of the

United States, for the said George Lunceford, prior to the

year 1812. The jury also find, that after the above recited

confirmation and surveys were made, tliat the board of com-
missioners at Kaskaskia, who were empowered by the act of

congress, bearing date the 20t]i day of February, 1812, to

revise and re-examine the confirmation to land made by the

governor of the north-west territory, did, in pursuance of the

said act, after an examination of the said claim, make a report

thereon to the government of the United States, M'hereupon

the government of the United States, by its proper ofiicers,

did reject the same.

The jury also find, that the said premises were afterwards

exposed to public sale by the government of the United
States, and that the defendant, Samuel Hill, became the pur-

chaser of about 320 acres thereof, and has paid therefor, and
obtained a patent from the United States.

Now, if the court should be of opinion that the law of the

case is with the defendant, then the jury find him not guilty;

but if the court should be of opinion, from the whole state-

ment of facts here found, that the law is in favor of the

plaintiff, then the jury find the defendant guilty of the tres-

pass in the declaration mentioned, and assess the plaintift''s

damages at one cent. On this verdict, the circuit court ren-

dered judgment for the defendant, and the cause is brought
into this court by consent. On the part of the plaintifi", it

was contended:

1. That the governor had full power to make the confirma-

tion, and thereby a title in fee simple in the premises was
vested in Nicholas Jarrot, which no subsequent act of the

government of the United States could divest.

2, That congress had, by their le^slation, recognized the

confirmations, and thereby had, if there was any defect of

power in the governor, made his acts valid.

On the part of the defendant it was urged:

1. That the governor had no poM^er to make the confirma-

tion.

2. That he had exceeded his authority.

3. That congress have the power, admitting the governor
acted in pursuance of law, to nullify his acts.

4. That the verdict is defective, because it does not appear
that the premises lie within the limits prescribed by the reso-

lution of congress, passed in 1788; and
5. Because the verdict does not find that plaintiff had a

previous estate, for the confirmation to act on.

1 propose to examine the correctness of the several positions
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advanced by the counsel for eacli of the parties. It was con-

ceded on the argument that tlie United States were the ori;.n-

nal proprietors, and the source from whence the title of both

parties were derived to the premises.

It is a principle in the action of ejectment, that let the

defendant's title be ever so defective, still it is incumbent on
the lessors of the plaintiff to furnish evidence of a good title

in themselves. Has such evidence been produced ? In order

fully to understand the nature of the title exhibited on the

part of the lessors, it will be necessary to take a concise view
of the history of this country, and the legislation growing out

of it.

The whole territory north of the river Ohio, and west o'-

Pennsylvania, extending northwardly to the northern bound-
ary of the United States, and westwardly to the Mississippi

river, was claimed by Virginia to be within her chartered

limits, and during the revolutionary war her troops conquered
the country, and Virginia came into the possession of the

French settlements situated on the Mississippi river. New
York, Connecticut and Massachusetts, also claimed portions

of the same territory. Other states, whose limits contained

but small portions of waste and uncultivated lands, con-

tended that a portion of the uncultivated lands claimed
by Virginia, New York, &c., ought to be appropriated as a

common fund to pay the expenses of the war. Congress, to

compose these conflicting claims and opinions, recommended
to the states having large tracts of waste unappropriated lands
in the western country, to make a liberal cession to the United
States of a portion of their respective claims, for the common
benefit of the Union. Virginia, in pursuance of this recom-
mendation, on the 1st of March, 1784, yielded to the United
States all her right, title and claim to the territory north-west
of the river Ohio, upon certain conditions.

One of the conditions contained in the deed of transfer from
Virginia to the United States, and acceded to by the United
States, is as follows : "That the French and Canadian inhab-
itants, and other settlers of the Kaskaskias, St. Vincents, and
the neighboring villages, who have professed themselves citi-

zens of Virgina, shall have their possessions and titles cori-

firmed to them, and be protected in the enjoyment of their

rights and liberties." The acceptance on the part of the
United States of the deed transferring this country, imposed
on them the duty to have the possessions and titles of the
inhabitants of the country confirmed to them; but no steps
were taken by congress relative to this subject until the year
1788, when George Morgan and his associates presented a
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memorial to congress, proposing to purchase a large tract of

land in Illinois, on the Mississippi river, including all the

French settlenients on that river, and the premises in question.

On this memorial, a committee of congress made a detailed

report to that bodj, on the 20th June, 1788, which was
agreed to by congress, and thereby the recommendations of

the report became a law, such being the manner in which
congress, under the confederation enacted laws. See 1st Yol,
Laws of United States, 580.

The committee in their report say that " they are of opinion

that trom any general sale wliich may be made of the lands

on the Mississippi, there should at least be a reserve of so

much land as may satisfy all the just claims of the ancient set-

tlers on that river, and tha^t they should be confirmed in the

possession of such lands as they may have had at the begin-

ning of the late revolution, which have been allotted to them
according to the laws and usages of the governments under
which they have respectively settled." The committee then

recommend that separate tracts be reserved, embracing within

their limits all the claims of the inhabitants, as was supposed,

for satisfying the " claims of the ancient settlers," and for

donations " for each of the families now living at either of the

villages of the Kaskaskias, La Prarie dii Rocher, Kahokia,
Fort Chartres, and St. Phillips."

They further recommended " that measures be immediately
taken for confirming in their possessions and titles the French
and Canadian inhabitants, and other settlers on those lands,

who on or before the year 1783 had professed themselves citi-

zens of the United States, or any of them, and for laying off

the several tracts which they might rightfully claim within the

described limits." The report concludes as follows: "that

whenever the French and Canadian inhabitants, and other

settlers aforesaid, shall have been confirTned in their posses-

sions and titles, and the amount of the same ascertained, and
the three additional parallelograms for future donations, and
a tract of land one mile square on the Mississippi, extending

as far above, as below Fort Chartres, and including the said

Fort, the building and improvements adjoining the same, shall

be laid off ; the whole remainder of the soil, within the

reserved limits above described, shall be considered as pertain-

ing to the general purchase, and shall be conveyed accord-

ingly." " That the governor of the western territory be

instructed to repair to the French settlements on the Missis-

sippi, at and above the Kaskaskias; that he examined the titles

and possessions of the settlers, as above described, in order to

determine what quantity of land they, may severally claim,
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which shall be laid off for them at their own expense,' and
that he take an account of the several heads of families living

within the reserved limits, in order that he may determine tlie

quantity of land tliat is to be laid off in the several parallelo-

grams, which shall be laid off accordingly by the geograjjjier

of the United States, or his assistant, at the expense of the
United States." "

This report was subsequently re-committed to a commit-
tee, who, on the 28th of August, 1788, reported to congress
some alteration in the terms of the contract between Morgan
and his associates and the United States, but no essential

variations were made in relation to the French and other set-

tlers on the land, except as follows : "That in case there are

any improvements belonging to the ancient French settlers

without the general reserved linlits, the same shall also be
considered as reserved for them in the sale now proposed to

be made." This report was adopted by congress. It may
be here remarked that the contemplated sale to Morgan and
others was never effected. On the report of another com-
mittee, instructions were given by congress to the governor
of the western territory, elated 29th of August, 1788, from
which I make the following extracts :

"Sir: You are to proceed without delay, except while
you are necessarily detained by the treaty now on hands, to

the French settlements on the river Mississippi, in order to

give despatch to the several me sures which are to be taken,

according to the acts of the 20tli June last, and the 28th
inst., of which a copy is inclosed for your information."
" When you have examined the titles and possessions of the
settlers on the Mississippi, in which they are to he confirmed^
and given directions for laying out the several squares, which
the settlers may decide as they shall think best among them-
selves, by lot, you are to report the whole of your proceed-
ings to congress."

Whether the governor took any immediate steps to perform
the duties enjoined on him by this letter of instructions, and
the acts of Congress of the 20th June and 28tli of Angust,
1788, does not appear from the verdict, and I am wol ac-

quainted with any public document to ascertain the fact.

But, that congress did not consider that the power of the gov-
ernor should cease upon liis failure to "proceed without de-

lay" to attend to his business, is evident from the act of
congress entitled "An act for granting lands to the inhabi-

tants and settlers at Vincennes, and the Illinois countrv, in

the territory northwest of the Ohio, and for confirming them
in their possessions," passed 3d March, 1791.
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From a hasty perusal of this act, it might be inferred tliat

it was intended as a substitute for the acts of the 20th June,
and 28th August, 1788, and consequently a virtual repeal of

them. I am, however, satisfied from a careful perusal of the

act, that such was not the intention of congress, but that

this act was intended to embrace cases not included in the

former acts, and repeals a part of the act of 28th August,
1788. That this is the object of this act, will appear from
the following abstract of the dififerent sections : Section one
gives 400 acres to each of those persons "who, in 1783, were
heads of families at Vincennes, or in the Illinois country on
the Mississippi, and who, since that time, have removed from
one of the said places to the other." This section gives the

donation, notwitlistanding a removal from one place to an-

other. By the second section, heads of families at Vincennes,
and the Illinois country in 1783, who afterwards removed
without the limits of the territory, are, notwithstanding, en-

titled to the donation of 400 acres, made by a resolve of

congress on the 29th of August, 1788, and the governor is

directed to " cause the same to be laid out for such heads of

families, or their heirs, and to cause to be laid olf and con-

firmed to such persons, the several tracts of land which they

may have possessed, and which, before the year 1783, may
have been allotted to them according to the laws and usages

of the government under which they may have respectively

settled. Provided^ that if such persons, or their heirs, do
not return and occupy the said land within five years, such
land shall be considered as forfeited to the United States."

One branch of this section gives the donation of 400 acres,

notwitlistanding the settler had moved out of the territory
;

and the other branch authorizes a confirmation of lands that

may have been possessed, according to the laws and usages

by allotment, but without a legal title to the fee. But in

both cases the grant to be forfeited, in case the settler or his

heirs do not return and occupy said lands in five years.

This section can not be considered a compliance with the

obligation resting on congress to confirm the French settlers

in their possessions and titles in pursuance of the deed of

cession from Yirginia. The confirmation contemplated by
the cession, was an absolute assurance of the land to these

persons, whetlier they occupied them or not. The third sec-

tion of tlie act relates to other matters.

The fourth section is as follows: "That where lands have
been actually improved and cultivated^ at Vincennes, or in

the Illinois country, under a supposed grant of the same, by
any commandant or court, claiming authority to make such
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grant, tlie governor of said territory be, and lie is lierebj

eni]>owered, to confirm to the })ers(jns who made such im-
provements, tlieir lieirs or assigns, the hxiids t^xipponed to have
been granted as aforesaid, or such parts there(»f as he, in his

discretion, may judge reasonable, not exceeding, to any one
person, 400 acres." Tlds section evidently embraces only

snch cases as from defect of power in the granting authority

left the settler without any valid title to su])port his posses-

sion, and hence it only operates on cases where the settler

had actually improved and cultiv^ated the land, and limits the

extent of the confirmation to 4<)0 acres. This, clearly, is

not the contirmation contemplated by the deed of cession.

The deed of cession intended to secure the inhabitants in

their titles, whether they cultiv^ated the land or not, and
whatever might be the extent of their claim. This section

then, does not embrace the possessions and titles contem-
plated by the deed of cession. The 5th, 6tli and 7th sections

relate to other matters.

The eight and last section repeals "so much of the act

of congress of 28th August, 1788, as refers to the location of

certain tracts of land directed to be run out and reserved

for donations to the ancient settlers in the Illinois country;"
and " the governor of the said territory is directed to lay out
the same agreeably to the act of congress of the 20th of

June, 1788." This section clearly recognizes the act of 20th
June, 1788, as in full force. From this review of the act of

1791, it will be perceived that all its provisions are in addi-

tion, and not repugnant to, nor in lieu of, the provisions of

the act of the 20th of June, 1788.

That portion of the act of 1788 that relates to tlie confirma-

tion of the titles of the settlers, was in compliance with the

obligation of duty; the act of 1791 was prompted by a spirit

of liberality towards persons who had recently, by the fate

of war, become subjects and citizens of a government to

which they were strangers, and was, no doubt, intended to

conciliate and secure their attachment to the United States.

If then the act of June 20 ih, 1788, is to be regarded as in

force, notwithstanding the act of 1791, what power did it

confer on the governor of the northwestern territory? Doubt-
less upon the change that was efi'ected in the government,
when the French settlements were conquered by the troops
of Virginia, many fears would be excited in the minds of the
inhabitants, that the grants that had been made to them by
the French and British governments, would not be recog-

nized by their conquerors. To allay any such fears, was
prol)ably the reason that induced Virginia to require the con-
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firmationsof the titles and possessions of the French settlers;

and to efi'ect so desirable an object, some act was required to

be performed in pais, which would completely quiet all appre-
hensions. Could this be done by any thing short of an
acknowledgment, on the part of the United States, that they
never would disturb such titles and possessions as their agents
should determine to be valid? A deed of confirmation, or
patent, would release all the interest of the United States in

the titles and possessions of the settlers, and efiectually

answer the wise and benevolent object that Virginia doubt-
less had in view in requiring that the United States should
confirm these titles and possessions.

That congress intended to clothe the governor with power to

make confirmations of the possessions and titles of the French
inhabitants of the Illinois country, is sufficiently apparent
from the language of the acts and instructions of ITSS.

Should any doubt, however, exist on the subject, the act of

1791, being a subsequent exposition of their intention and
meaning, would remove it. By the fourth section of the act

of 1791, " where any lands have been actually improved and
cultivated, at Vincennes, or in the Illinois country, under a

supposed grant of the same, by any commandant or court

claiming authority to make such grant, the governor of the

said [north-west] territory, hereby is empowered to confirm to

the persons who made such improvements, their heirs or

assigns, the lands supposed to be granted as aforesaid, or such
parts," &c.

That the governor should be empowered to confirm claims

which rested on the liberality of congress only, and not those

founded on previous right, and which the United States were
bound to confirm by a solemn compact, is so inconsistent with

reason that congress ought not to be supposed to have intended

any such distinction. A reference to this statute, being in

pari materia, is proper to ascertain the probable intention of

congress, if the acts and instructions of 1788 are not sufli-

ciently clear in themselves.

That other statutes on the same subject may be consulted

in construing what is doubtful, see 4. Bac. Abr., 647, 1 Kent's

Comm., p. 433.

The intention of the legislature should also be regarded,

though seeming to vary from the letter. 4. Bac. Abr., 643.

From the letter and spirit then of the acts of 1788, and the

instructions of the same year, it appears sufficiently clear that

the governor had power to make deeds of confirmation to the

French, and other inhabitants of the Illinois country.

These deeds of confirmation must also be considered at
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least ac-, prima facie evidence that tliej were riij^litfiilly made.

The governor was authorized to confirm to the settlers tlieir

possessions and titles, and if his acts are not to be regarded

j)rrma /'aoie, as honestly and fairly done, what benefit would
result to the settlers ?

If in order to show their deeds of confirmation they must
first give evidence of the title to their land, then the confirm-

ations of the governor would be a farce, and the settlers

would have been at the expense of surveying their lands

for no useful purpose. But in truth, these confirmations

were to be a benefit to the United States, as well as to the

settlers. For by the settlers surveying their lands, and exhib-

iting their claims to the governor, the United States became
apprized of the extent of those claims, and were thus enabled

to ascertain what lands remained to them subject to be sold.

It was a convenient mode of dividing the lands of individuals

from the lands of the nation, and as an inducement for the

settlers to survey their claims and adduce their titles to the

governor, he was authorized, should he, upon examination

find them honest and fair, to relinquish all claim on the

part of the United States to those lands. " A confirmation at

common law, is of a nature nearly allied to a release, and is

a conveyance of an estate or right in esse, wherel)y a voidable

estate is made sure and unavoidable, or whereby a particular

estate is increased." 2 Bl. Com., 325. Upon this definition

of a confirmation, the conjirmor, or those claiming under him,

would not be permitted to deny the pre-existing estate in the

confirmee. The confirmor, and those claiming under him,
would be estopped by his deed. But from an examination of

the several acts of congress relative to the governors' confirma-

tions, a higher character has been given them than that of

mere confirmations.

By the fourth section of the act entitled " An act supple-

mentary to an act entitled an act making provision for the

disposal of the public lands in the Indiana terrtory, and for

other purposes," passed 3d March, 1805, it is enacted '" that

the lands lying within the districts of Yincennes, Kaskaskias,

and Detroit, which are claimed by authority of French or

British grants legally executed, or by virtue of grants issued

under the authority of any former act of congress, by either of

the north-west or Indiana territories, and which have already

been surveyed by a person authorized to execute such surveys,

shall, whenever it shall be necessary to resurvey the same for

the purpose of ascertaining the adjacent vacant lands, be sur-

veyed at the expense of the United States, any act to the con-
trary notwithstanding." Third Yol. Laws U. S., 671. As I

40
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liave been unable to find any act of congress which gave to the

governors of tlie north-west territory any power to make
"grants," except the acts of 1788, and the act of 1791, I

thence infer that the "confirmations" contemplated by those

acts were regarded by congress in the nature of grants, so far

as the United States were concerned; and if grants, a subse-

quent sale of the granted lands by the United States, although

followed by a patent, is void. In the act entitled "An act

respecting the claims to land in the Indiana territory and state

of Ohio," passed 21st of April, 1806, the confirmations author-

ized by the acts of 1788 and 1791, are called "patents," and
this probably is the more correct name by which to designate

the instruments granted by the governor under the acts of

1788 and 1791.

The second proposition of the plaintiff is, that congress had
recognized by their legislation the confirmations, and thereby

had, if there was any defect of power in the governor, made
his proceedings valid. The authority of the governor to con-

firm the titles and possessions of the settlers under the acts of

1788 and the act ot 1791, continued until the 26tli of March,

18U4, a period of nearly sixteen years, when a board of com-
missioners were appointed to sit at Kaskaskia, to hear proof

relative to British and French grants, and report to the secre-

tary of the treasury.

This board virtually superseded the powers of the gov-

ernor. But nothing appears from the acts of congress in

disapprobation of the proceedings of the governor, until the

passage of an act on the 20th of February, 1812, whicli author-

ized the register and receiver of the land office at Kaskaskia

and another person to be appointed by the president of the

United States, to examine and inquire into the validity of

claims to land in the district of Kaskaskia, which are derived

from confirmations made, or ])retended to be made, by the

governor of the north-west and Indiana territories respectively,

"and they shall report to the secretary of the treasury, to be

laid by him before congress at their next session, their opinion

on each of the claims aforesaid." It will be recollected that

the governor was directed by the instructions ot the 29th of

August, 1788, to report his proceedings to congress, and it is

fair to presume that he kept congress, from time to time,

advised by his doings, for congress had the subject repeatedly

before them, and passed several acts which, if they do not

expressly sanction the proceedings of the governor, do so

impliedly; at all events, as the governor continued to act for

so long a period, with at least the tacit approbation of con-

gress, and his acts remaining unimpeacheJ for a period of
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more than twenty years from the time liis authority com-
menced, and tlie lessor's ancestor being an innocent purcliuser,

the soundest principles of policy, as well as of good faith,

require that the governor's " conlirmations " should be con-

sidered at \e2iS,t prima facie ^ valid. Upon both grounds then,

the plaintiffs are entitled to recover, unless the defendant has
shown an older title derived under a French or JJritish grant,

or some fact that will invalidate tlie deed of contii'mation

offered in evidence on the part of the plaintiffs. The first

objection urged against the plaintiff's right to recover is, that

the governor had no power to make the confirmation. But if

the views above taken are correct, the governor was authorized

by the resolutions and instructions of June and August,
1788. The second objection is, tiiat the governor exceeded
his authority. It was urged in support of this objection, that

if the governor had power to confirm, he was limited to 400
acres.

From the review however, of the act of 1791, it appears
that the limitation of 400 acres applies only to donations and
defective claims, and not to confirmations of valid pre-existing

rights. The third objection is, that congress have the power
to nullify the acts of the governor, admitting he had power to

make confirmations.

This position is too outrageous in a government of laws, to

merit any consideration. Congress have not, however, exer-

cised any such power. The act of 1812 only authorized the

recjister and receiver to inquire into the validitv of the o-ov-

ernor s confirmations, and were to report their opinion to the

secretary of the treasury, who was to lay the same before

congress, and it does not appear that congress ever passed any
law on the subject of those confirmations on which the com-
missioners reported an unfavorable opinion. The secretary

of the treasury however, considered these confirmations void,

and directed the sale of the land. But the secretary had no
power to order the sale of any lands except those belonging
to the United States. If the governor's deeds of confirmation

or patents were obtained by fraud or misrepresentation, the
deed of confirmation or patent is good until set aside by due
course of law. The remedy of the second patentee in such
cases is by scire facias, or a bill of information in a court of
cltancery. See the case of Jackson v. Laioton^ 10 Johns.
Kep., 23, where it was decided that " if a patent has been
issued by fraud, or on false suggestion, unless the fraud or
mistake appears on the face of the patent itself, it is not void,

but voidable only by suit for that purpose." The fourth
objection is, that the verdict is defective, because it does not
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appear that tlie premises lie within the limits prescribed by
the resolutions of congress passed in 1788. The answer to

this objection is, that such proof was unnecessary, tor by the
resolution of 28th of August, 1788, the improvements of the

settlers " were reserved for them," whether " the improve-
ments were within or without the reserved limits."

The last objection is, that the verdict does not find that the

confirmee had a previous estate in the premises lor the deed
of confirmation to act on.

I am clearly of opinion, for the reasons heretofore given,

that the confirmation was a release of the interest of the

United States, and that the presumption was, that the deed
of confirmation was made in a case authorized by the resolu-

tions of June and August, 1788. If the governor's patent is

to be considered as a technical deed of confirmation, then the

confirmor, and all claiming under him, are estopped. Upon
the whole, the law arising on the special verdict being in favor

of the lessors of the plaintiff's, the judgment of the circuit

court must be reversed with costs, and the cause remanded
to the circuit court of Monroe county, with directions to

enter judgment for the plaintiff's agreeably to this opinion,

and the circuit court of Monroe county will make such order

in relation to improvements on the premises, if any there are,

as the statute and the facts of the case will warrant.

Judgment reversed.

J. Reynolds^ for plaintiff's.

Ford, for defendant.

The Administrators of Ferdinand Eenst, deceased, Appel-
lants, V. Maky Ann Eenst, Appellee.

APPEAL FROM FAYETTE.

A debt due to the state bank is a debt due to tlie state, which the state can re-

lease.

Opinion of the Court hy Justice Smith. The bill in this case

alleo-es that the intestate, in the year 1822, died indebted to

the state of Illinois, and to the state bank, in the sum of

twenty-two hundred and thirty-two dollars, as by reference

to the records of the said county, and to the records of the

circuit court of Fayette county, will appear. That the intes-
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tate died seized of certain real estate enumerated in the l>ill,

and other interests in certain town lots in Yandalia, and pub-

lic lands purchased bj'him of the United States.

That the legislature of this state at their session of 1823,

passed an act releasing the said intestate's estate from the

payment of such debts, and did direct the administrators to

sell the same lands, and to pay the avails thereof to the com-
plainant. That the administrators, disregarding such law,

have applied to the circuit court aforesaid, to grant an order

to sell such lands for the benefit of the common creditors of

the said intestate, and refuse, when the same are sold, to ap-

ply the avails thereof to lier, as she alleges she is entitled to

them, under the provisions of the aforesaid law.

The bill designates what part of the lands were mortgaged
to the bank, and the two lots, 4 and 8, are the ones on
which the indebtedness of Ernst accrued, and were the con-

sideration of the note on which the judgment was founded,

The answer recites an account of the disposition of the per-

sonal estate of Ernst, and alleges that there are debts due
and unsatisfied to an amount of nearly twenty-eight hundred
dollars.

It also alleges, that by an order of the circuit court of Fay-
ette, the lands described in the complainant's bill were, at

the preceding term of the said court, ordered to be sold for

the payment of the debts of the said Ernst ; that they have
been sold on a credit.

That the title of the said Ernst was not complete to a por-

tion of the property sold by them, but which part is not desig-

nated, and they, therefore, sold only his interest therein
;

they allege that the law is unjust, and not binding, and pray
that whatever decree is made, may be made with reference

to such portion as the title was incomplete to.

The circuit court decreed, that out of the proceeds of the
sale of such property, the appellants should pay to the com-
plainant, when collected, the sum of seven hundred and forty-

two dollars and eighty-eight cents, being the proceeds of the

sales of said property after deducting the expenses thereof.

To reverse this decree, the present a]3peal i-^ prosecuted.

To a correct determination of this question, it will be neces-

sary to premise, that by a decision of the court, in an action

prosecuted against the administrators of Ernst, by the state

bank, and for the very debt due by mortgage, it was deter-

mined that a debt due to the bank, was a debt due to the

state, and that under the provisions of the recited act, the

debt thus due by Ernst, was released. By the provisions of
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that act* the state released the estate of Ernst from the pay-
ment of any debts due the state, and transmitted all their

interest therein to the complainant. How far it was compe-
tent for them to authorize a sale of all the real estate and
equitable interest of the intestate in lands, to be appropria-
ted to the contemplated beneficent objects of the statute, is

worthy of consideration.

The phraseology of the act is general, and includes all the
lands and equitable interests of the intestate therein, except
parts of sundry lots contracted to be conveyed before the
death of the intestate. It must readily be perceived the state

could not, rightfully, authorize the sale of the estate of the
intestate, for the purposes expressed in the law, only so far

as the state had a legal interest in them. This interest no
where appears in the act itself, but the allegations of the bill

show, that to a portion of it the bank held a mortgage, and
to another portion the state had the title in itself. So far,

then, as the bank had a lien by mortgage, and to as much as

the fee in the lands was in the state, no doubt can remain of
the power of the state to order the sale, and direct the appro-
priation of the proceeds of the sale to the benevolent purpo-
ses intended by the passage of the law. It does not appear
from the proceedings, that any of the lots enumerated in the

bill, are the parts of sundry lots contemplated in, and ex-

cepted from sale by the second section of the act. If such
were the fact, the appellants should have shown it in their

answer, to have exempted them from the operation of the

decree.

They, however, only aver, that to a portion of the property
sold, the intestate had no legal title, and that they only sold

the interest of the intestate, and ask, therefore, that the pro-

ceeds of such parts, without specifying what parts in particu-

lar they are, be exempted from the operations of the decree.

It is not perceived that the decree, from an inspection of the

proceedings themselves, which are in many particulars too

general and indefinite to a critical understanding of the

rights of the parties, is not warranted by the state of facts

presented by the bill and answer, except in appropriating the

proceeds of the sale of the three quarter sections of land

purchased of the United States, on which the first installment

has only been paid. These appear to have been sold for the

sum of one hundred and five dollars, and ought not to have

been included, and for so much, the decree is, necessarily,

erroneous.

* Laws of 1823, p, 178.
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But to tlie remainder, it seems that any otlier decision

would involve a construction of the act of 1S23, at war with
its whole spirit and manifest intent.

The proceeds of the property can no't be supposed, upon
any principle of justice or ri^^ht, to liave been intended to

revert to the creditors of Ernst in common. The state has

furnished the fund, and had a clear ri^ht to direct its appro-
priation; and from the moment of tlie passage of the act,

the administrators must be considered as vested w.th the

interest of the state, in the lands mortgaged to the ba]d<, and
that, to which the state had not parted with its title, as

trustees for the complainant. The vesting of the lands in

the administrators for the purposes of sale, and the release

of the debt, are contemporaneous acts, and although, as to

the intestate, the debt was released, the lien on the mort-
gaged lands was not thereby released.

The law never contemplated, even if the lots, to which the

intestate had no more than an equitable interest, are the

parts of sundry lots authorized to be conveyed by the admin-
istrators, and which have not been conveyed, because the

individuals to whom they were sold by the intestate have
not complied with their agreement, should be sold by the

administrators, and the proceeds thereof appropriated to

the payment of the claims of the common creditors, be-

cause the state never could have contemplated such an
act of extraordinary generosity as to appropriate its own
property to the payment of the debts of any individual.

Neither the letter nor spirit of the law warrants such an
inference.

The court are, so far as they can consistently with the lan-

guage of the statute, bound to give it such an exposition as

will best carry its intentions into effect. This can only be

done by giving to the complainant the benefit of the proceeds

of the sales of the property, as made by virtue of the order

of the circuit court, with the exception of the three quarter-

sections named.
The judgment or decree of the circuit court, for the sum

of eight hundred and seventy-three dollars, sixty-six cents,

to be recovered of the defendants in the court below, is

affirmed, to be paid out of the proceeds of the sale of the

property named in the bill, excepting the N. E. qr. 24, 6 X. 1

W., S. E. 12, 6 N. 1 W., N. E. 36, 7 IS". 1 W., which s..ld

for 105 dollars; and so much of the decree as directs die

proceeds of these lands to be paid to the complainant, is

reversed. The costs of the appeal to be divided between
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the parties, and judgment entered in conformity to this

opinion.*

Brown^ for appellants.

Cowles, for appellees.

John McLean, Appellant, v. Joseph B. Emerson, Appellee.

APPEAL FROM GALLATIN.

The act of the 22d March. 18'9. respecting replevin bonds, declaring that such
bonds shall be executed to the slieriff, does not mean that the sheririf shall

be the obligee in such l)onds, the word "executing ' meaning nothing more
than a making and delives j^ to tlie officer named, and such bonds, made
payable to the plain, iff in the original action, are legally executed.

In a replevy bond, the fees of the officer are corrv'ctly inserte I, and it is regu-
lar, though it should be for more than double the amount of the judgment-

Opinion of the Court hi/ Jufitice Smith. This is an appeal

from the decision of the Gallatin circuit court, on a motion

to quash a replevin bond entered into by appellant in 1819,

as security, which motion the circuit court overruled.

The grounds of error relied on for the reversal of the

judgment of the court below, may be embraced in two

points:

1. Whether the bond is void because taken in the name of

the plaintiif in the original action.

2. Whether, in other respects, the provisions of the stat-

ute of 1819, respecting replevin bonds, have been complied

with.

By the first section of the act for the relief of debtors,

approved March 22d, lS19,f it is declared "that all execu-

t.ons which now are or hereafter may be issued on any judg-

ment or judgments, which heretofore have been, or hereafter

may be recorded or given, the defendant or defendants shall

be permitted to replevy the same for twelve months, upon

execnting bond, in double the amount of the execution, with

sufficient security or securities, to the sheriif of the county,

conditioned for the payment of the amount of such execu-

tion, with legal interest, and all costs that may accrue

* Wilson, Ch. J., dissented from this opinion, and Lockavood, J., gave no
opinion,

t Laws of 1819, p. 159.
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tliereon," unless the plaintiff lias previously authorized the

sl^eriff to take certain, bank notes, enumerated in the statute,

which bond is to be deposited by the sheriff in the office of

The clerk of the circuit court. It is further provided, that

such bond shall have, in all respects, the force and effect ot'

judgments of record, and be subjected to be proceeded on in

like manner. Under the tirst section, it is contended that

the bond should have been taken in the name ot the sheriff,

and that being in the name ot the plaintiff, it is, for that

reason, void.

The act declares that the bond shall be executed to the

sheriff", but does it, because the statute requires it to be exe-

cuted to the sheriff, necessarily imply that the sheriff is to be

the obligee in the bond? Does the term "executed" imply
any thing more than a making and delivery of the bond to

the officer named, and is it not used in a synonymous sense ?

Can the term "executed" imply that the sheriff, who is no
party in the original action, and who has no interest in the

judgment, shall thus become the plaintiff in a judgment to

be subsequently entered up upon the bond, and become
entitled to control that judgment, receive the avails there-

of, and no provision be made for his accounting to the

creditor, for the proceeds of the judgment to be thus re-

ceived ?

The statute, it will be perceived, has not required the

sheriff" to make an assignment of the bond, as is always pro-

vided where bonds are taken by a sheriff for the benefit of

third persons in his name, and in the absence of such a pro-

vision, and when no possible reason can be given, why the

legislature should have intended that the sheriff" should be
the obligee in the bond, it is seriously contended that the

bond is void, because the name of the plaintiff" in the original

cause, is inserted in the bond as the obligee.

If such a construction were sanctioned, it would involve

the incongruity of subjecting the defendant, in the first action,

to two judgments for the same cause, in right of difl"erent

parties, and place the legal rights of the creditor under the

disposal and entire control of one, having no possible right or

interest in the original judgment.
The legislature could never have contemplated such an ab-

surdity, and it ought not, from any ambiguity in the statute,

to be inferred.

The objects and reasons of the statute clearly imply that

the sheriff' is only to receive the bond, and by executing the

bond to the sheriff", no more than a making and delivery to

41
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that officer of a bond could have been intended, supposing
that it would be in the name of the plaintiff in the original
execution, of course. This inference is also to be drawn
from the provision requiring him to deposit the bond in the
clerk's office. The taking of the bond in the name of the
plaintiff in the original cause, is conformable to the relation

• and right of the respective parties, and is in accordance with
the spirit and intention of the statute. Such has been the
constant, and I believe, uniform practice under the statute,

and the correctness of it has never before been questioned.

Such is the course pursued in the state of Kentucky ; and
one provision of their statutes relating to replevins is, in this

very point, equally ambiguous; indeed, it says that the party
may replevy by ^^ giving do7id with, approved security to the

officer, to pay the amount of debt, interest, and cosfs of such
execution to the plaintiff^ According to the construction con-

tended for by the appellant, it might with the same propriety
be urged that the bond, under this clause of their statute,

ought to be taken to the officer. Yet neither under this

cause of the Kentucky statute, nor any other relating to re-

plevin bonds, is it the practice.

Under the second point, it is also urged that the bond is

taken for more than double the amount, and that the sheriff's

fees are included. The fees of the officer are correctly in-

serted. The statute authorizes all costs arising on the exe-

cution to be included, and the insertion of a sum greater

than required, has been assented to by the obligors in the

bond, and can not now be urged by them as error. Inde-

pendently of these considerations, the appellant has clearly

concluded himself by his own act and gross neglect. The
replevin bond was executed in September, 1819, and in No-
vember, 1820, execution was sued out ; between this time
and up to the 7th of March, 1826, a period of more than iive

years, various other executions were sued out and levied on
the property of all the defendants, and in one instance the

appellant caused the property of the principal debtor to be
released from execution, and tendered real estate of his own
for such purpose, and in lieu thereof, which was received.

It also appears, that under some of these executions the sum
of 330 dollars has been collected. Under every view of the

facts in this case, and the statute under which the bond has

been taken, we are constrained to say that the bond has been
rightly taken, that nothing appears to vitiate it, and that, more
especially, from the great delay and acquiescence of the ap-

pellant himself in the proceedings, he has himself waived all
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possible benefit of the exceptions taken, even if they were

tenable.

The judgment below is, therefore, affirmed with costs.

Judgment ajfirrned.

Jiddy, for appellant.

Gatewoodj for appellee.

James M. Dcjncan, Plaintiff in Error, v. Clement B.
Fletcher, Defendant in Error.

ERROR TO FATET TE.

Parties who agree to submit their case to arbitration, will be governed by
their agreement, and if one party stands bv and suffers iudgment to be
entered on the award, to which technical objections could be made, this
court will not interfere to reverse the judgment

Where no fraud is charged or injustice alleged, the court will presume that
the referee was sworn, if the fact does not appear on the award.

Opinion of the Court hy Justice Smith. This is a case of

reference of a suit in the circuit court of Fayette, by consent

of parties, under the fourth section of the "Act regulating
arbitrations, and references," approved 6th of January, 1827
and brought into this court by writ of error. Two grounds
are assumed as cause of error and relied on, for the reversal

of the judgment of the circuit court:

1. That it does not appear on the face of the award that

the arbitrator was sworn.

2. It does not appear on what day the award was made.
To determine the questions presented for the decision of

the court, it will be necessary to refer to the terms of agree-

ment under which the reference was made. The agreement
is in the words following, viz.:

It is agreed between the parties in this case, that the same
be referred to James Black, and that the books of C. B.
Fletcher shall be evidence of the correctness of said account
on the part of the plaintiff, and so far as they may make for

the defendant, and that the award of the said James Black,
shall be entered up as the judgment of the court. It is fur-

ther agreed that said accounts shall be adjudicated, upon Sat-

urday, the 29th of September, instant, whether the said parties

are or are not present. And it is further agreed that all evi-

dence which might be received in this court, shall be exam-
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ined by tlie said arbitrator who may call in a proper officer to

swear witnesses,

Q. -, J. M. Duncan.
^^griea, ^ j^ Brown, for plaintiff.

By this agreement it does not appear that the parties re-

quired the referee to be sworn, before acting on the matters

submitted to him; nor by his report does it appear, affirma-

tively, that he was not sworn. If the reference be considered

as a mere matter of consent and not under the statute, then,

so lar as it regards the necessity of the referee being sworn
before acting on the matters submitted to his decision, the

parties have themselves, manifestly, waived that necessity by
their agreement. But I am disposed to consider the reference

as made under the fourth section of the act above quoted.

By the sixth section* of that act, it is declared that each

arbitrator and referee shall, before proceeding to the duties of

his appointment, take an oath or affirmation, faithfully and
fairly to hear, examine and truly to award or report, on the

matters submitted to him. It was necessary, no doubt, that

he should have taken the oath required, but whether such

oath has, or has not been taken, can not be ascertained from
the face of the report of the referee; it may, or may not,

have been done.

If the defendant in tlie court below wished to have ascer-

tained that fact, and considered it material to the decision of

the cause, the objection ought to have been there made, be-

cause it did not so appear; or he might by affidavit, have

shown the fact himself and thus impeached the report ; or he
should at the time of filing the report,' have objected to the

rendition of a judgment upon it, because of the absence in

the report of an averment that the referee had been sworn.

This was not done; neither course was pursued.

This court is in justice bound to presume that the requisi-

tion of the law has been complied with, after the party has

stood by and neglected to make his exceptions, which are in a

great measure merely technical.

It ought to presume in a case like the present, where no

injustice is charged to have been done, where no fraud, par-

tiality or mistake is alleged in the conduct of the referee, or

Ills determinations, and for aught that appears, the report is

both accurate and just as to the amount awarded, that the

oath required has been taken.

It was in the power of the party in the court below to have

raised the objections, and indeed to Lave contradicted the

report, or impeached the conduct of the referee, if just cause

*Kev. Codeof :827, p. 65.
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luid existed. He, however, lies by and suffers judgment to be

entered without opposition. Had the objections Ijeen raised

in the court below it would have given the plaintiff an oppor-

tunity to have made the report in respect to the oltjections

urged, conformable to the fact, and to have inserted in the

report, the avertment of the oath having been taken.

The same view is taken of the second objection. Tlie award

is not required to be made on any day, but the adjudication,

as it is termed in the agreement, is to be on a particular day,

whether the parties are present or not, and the evidence to be

examined is the books of the plaintiff' only, and by which the

precise amount due is to be determined by the referee. The
report does not aver that the referee did adjudicate the matter

in dispute on that day, it is true, but was it really necessary

that it should be done? The necessity for it is not perceived,

and even if it were, the objection ought to have been made
in the court below, so as to have afforded the plaintiff an op-

portunity to have shown the fact. The defendant might have

shown, as has been before suggested, that it was done on a dif-

ferent day, and thus impeached the report; it has not been

done, and the absence of the avertment ought not now, when
such opportunity could not be afforded, to operate to the pre-

judice of the plaintiff". The court is bound to presume that

the condition prescribed for the observance of the referee has

been complied with. In support of this rule I refer to a case

decided in New York, reported in 17 Johnson, 461, where it

is determined, " that in a cause referred by the agreement ot

the parties to three referees, who, or any two of them were to

report, and two only of the referees signed the report, which
stated that the subscribers having heard the proofs and allega-

tions of the parties, Und," &c., on a writ of error brought on a

judgment entered on the report; it will be presumed that all

the referees met and heard the parties, though two only signed
the report, nothing appearing to the contrary on the record;

but if the fact were otherwise, the objection ought to be raised

in the court below on the coming in of the report, and not in

the court of error, which can only look to the record. The
present case, manifestly falls within the reasons of this decis-

ion, and is indeed a case analogous in principle. The judg-
ment of the circuit court must therefore^ be athrmed with
costs, {a) (1) Judgment affirmed.

Jlall, for plaintiff in error.

Brown., for defendant in error.

(a) Chand'er v. Oay. p. 88. Cromwell v. March, p. 295.

(1) See note to Chandler v. Oay, ante, p. 88.
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Nathan Cromwell, PlaintifF in Error, v. Enoch C. March
Defendant in Error.

ERROR, WITH SUPERSEDEAS, TO MORGAN".

The bond upon which a supersedeas had been obtained, was executed by
"M., attorney for the plaintiff," on a motiou to dismiss the wri^ of frr.)r

for that cause, the court overruled it, but quashed the supersedeas, and
awarded a procedendo.

W. Tho7nas, for the defendant in error, moved the court

to dismiss tliis writ of error, on the ground that the plaintiti'

in error did not execute a bond as tlie statute required, and
showed tliat the bond which had been executed, was executed
bj '•''Mxirray M''Connel^ attorney for the plaintift'."

Per Cuinam. The motion to dismiss the writ of error is

overruled. Let the supersedeas be quashed, for the reason

that it does not appear that McConnel was authorized to sign

the bond as attorney, and let a procedendo issue to the clerk

of the Morgan circuit court. (1)

Motion overruled.

(1) Where a bond was executed in order to make a writ of error a super-
sedeas, it appeared to be signed by tlie parfy, by his attorney in fact; the
authority ot the attornev was presumed, and the supreme court refi.sed to
inquire in o the fact, unless it was shown l>y affidavit, that no such authority
existed. Campbell v. State Bank, 1 Scim, 42 . Bat now, rule 2d of the
supreme court, adopted at the November term, 1858, see 19 111 Rep.,) pro-
vides: " Whenever a bond i-; executed by an attorney in fact, tiie clerk shall
require the original power of attorney to be file I in his office, unless it

shall a])pear tiuit the power of attorney contains other powers ihan the mere
power to execute the bond in question; in which case, the originil power of
attorney sh 11 be presented to the clerk, and a true copy thereof filed, certi-

fied by ihe clerk to be a true copy of the original."

The supreme court will presume that a bond, executed by an attorney in
Ihe name of his principals, and filed in the court below, was executed by a
1 erson duly authorized, and that the court below was satisfied of that fact,

unless the contrary appears. Sheldon v. Reihle et at., 1 Scam., 519
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Alexis Phelps, Appellant, v. Rcibkrt R. Young, Appellee.

APPEAL FROM ADAMS. •-

Under the attachment law of 1827, which requires that the amount and
nature of the indebtedness shou d be specified in the affidavit, it is suf-
ficient to state that the non-reSident "is justly indebted to the plaintiff in
the sum of § , by his certain instrument in writing signed by him.

Upon an order for a change of venue and granted, but before the record is

removed, an affidavit oi the materiality of witnessf^s for the purpose of
taking their depositions, is properly made in the eircuit court o- the county
where the suit is brought, and the computation of time and distance must
be m.^de from that county.

It is not necessary that the magistrate should state the time and place of
taking the depositions.

Opinion of the Court hy Justice Smith. This is an appeal
from the Adams circuit court. The grounds relied upon for

a reversal of the jud(i;ment of the circuit court, are,

1. The insufficiency of the affidavit required by the pro-

visions of the act authorizing the suing out of attachments.

2. The alleged irregular ty in the mode of taking the

depositions which were read on the trial.

The proceeding must be considered as one against a non-
resident debtor, and all the forms of the statute appear to

have been complied with, unless the affidfivit upon which the

attachment was sued out, should be defective in not suffi-

ciently specifying the nature of the indebtedness. The
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statute requires* that the plaintiiF in the attachment shall

specify in his complaint, on oath or affirmation, the amount
and nature of the indebtedness of the defendant. The depo-

sition sets out that Phelps is justly indebted unto the plain-

tiff "in the sum of fourteen hundred dollars by his certain

instrument of writing signed by him;" and the question is

thus presented for determination wherher this is the descrip-

tion of specilicatiou intended by the statute. It would seem
at a first examination of the object of the act, that there wai
not that compliance with its spirit in the specification given,

as its framers intended, but when it is recollected that the

plaintiif has filed his declaration, in which the entire cause of

action is fully set forth, the objection loses its force ; and the

more completely so, as the defendant did, at no time in the

court below, except to the sufficiency of the affidavit for the

cause now alleged, or for any other.

The objection, as to the irregularity in taking the deposi-

tion, is equally untenable. Upon the death of the magis-

trate before whom the depositions were to have been taken,

the magistrate to whom the docket of the deceased magis-

trate was transferred, might have proceeded to take them,

but the plaintiff took the precaution to give a further notice

of the death of the magistrate, and that the examination of

the witnesses woiiM take place before another magistrate at

the same place and hour, and to whom the docket and papers

of the deceased magistrate had been transferred. The affi-

davit of the materiality of the witnesses, was properly filed

in the circuit court of Jo Daviess county, before the removal

of the record, although the change of venue had been

awarded to Adams county. The witnesses were there to

have been examined, and the computation of time and dis-

tance must be computed from that county, and not from

Adams county. The further objection that the magistrate

did not state the time and place of taking the depositions, is

wholly immaterial.f

As the proceedings are manifestly against a non-resident

debtor, the objection, that it is not stated in the affidavit of

the plaintiff, that "the defendant had departed from this

state with the intention of having his effects and personal

estate removed without the limits of this state," is wholly

inapplicable and untenable.

I am of opinion that the cause has been rightly decided,

* Rev. Code of 1827, page 66.

+ Rev. laws of 1827, p. 175, sec. 3.
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and that the judi!;iuent of the circuit court ought to be
attirmed with costs. (1)

Judgment ajjirnaed.

Wm. Thomas, for appellant.

Strode and Cavarly, for aj^pellee.

The People, &c., Plaintiffs in Error, v. Fernando D. Slay-

ton, Defendant in Error.

ERROR TO ADAMS.

Upon an indictment found, a reeosnizance entered into by a person as surety
for the appearance of the party indicted, who has not been served with
process and who does not appear, is not obligatory upon such person.
Where tiie person indicted lias once entered into a recognizance, a .-eparate

one afterwards Ironi a surety might be binding.

Ojnnion of the Court hi/ Justice Smith. The question -pve-

sented to the court in this cause is one of some novelty.

From the record, it appears that the defendant in erroi' in the

court below became bound in a recognizance, for the appear-

ance of one McCrany, before the circuit court of Adams
county at a future day, at his own request, the defendant not

appearing. Whether the principal in the indictment had ever

been arrested or appeared m court, is not to be collected from
the record, and the court can not presume that he was ever

in custody. If it were so, the record should have shown it,

but the presumption is, that as the recognizance follows the

caption in the record, it is not so, and for the further reason
that the recognizance is given by the defendant only.

To the scires facias sued out on this recognizance, the

defendant filed a general demurrer, and a joinder was filed

on behalf of the plaintifi". The circuit court sustained tlie

demurrer because the principal was not joined with the se-

curity in the recognizance.

As it can not be ascertained whether the defendant was
ever in custody, we are constrained to say that there was no
obligation on the part of the principal to enter into a recogni-

zance with a surety, and as the principal was not bound, the

(li See note to Clark v. Roberts, ante, p. 285.

42
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mere voluntary act of a third person in doing so is not obli-

gatory. It" it were otherwise, it might place the individual

indicted under a condition to which he had never assented.

The surety is the keeper of the person of his principal, and
might control his person without his assent, if the principle

be recognized, that one, without the assent of the principal,

may thus enter into a recognizance for his appearance. It

might be carried further. The principal being under no obli-

gation to appear at the time required by the condition of the

recognizance thus entered into, he is rightfully absent, and
yet a forfeiture of the recognizance happening, and a recovery

for the breach being had against the voluntary surety, he may
recover back of the principal the amount of the forfeiture, if

the recognizance be obligatory on the part of the surety.

Such consequences, it would seem, must inevitably flow from
a decision which should establish the validity of a recogni-

zance entered into under such circumstances.

it is not, however, to be understood that where the prin-

cipal has ever entered into a former recognizance, the taking

a separate one afterwards from a surety would not be binding,

because cases might arise in which it might be impossible to

procure the attendance of tlie principal, and where it might
be attended with great hardship, and be productive of oppres-

sion. In such cases, if trom sickness or other unavoidable

casualties, the principal can not appear, and a surety is willing

to enter into a recognizance of his appearance to save the

forfeiture of a former one, there can be no doubt that it would
be obligatory. The present case, however, being clearly dis-

tinguishable from such an one, the judgment of the circuit

court must be affirmed. (1)

From this opinion Justice Lockwood dissents.

Judgment affirmed.

Attorney General, for plaintiff" in error.

Cavarly, for defendant in error.

(1) A sheriff ni:iv take a recognizance aiter indictment found, of a prisoner

in his custodv, although a writ has not issued from the circuit court com-
m inding an arrest. Sloan et al. v. People, 23 111., 77.

Where money is deposited with a sheriff as security for the appearance of

a prisoner, who makes default, it is projier to treat the money as if it had
been recovered on recognizance. County of Boek Island v. County of
Mercer, 24 III., 35.

See also Shattuck et al. v. The People, 4 Scam., 481. Beslmer et al. v. The
People. 15 111., 439.

A recognizance taken before an officer not having judicial power, as the

prtsident of a town, is without binding force. Solomon v. The People, 15

111.. 291.

A recognizance is not vitiated because it is taken for a less sum than is in-

dorsed oil the writ. Chmiasem v. The People, 18 III., 405.
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Bradley Rust, Plaintiff in Error, v. FitoTniNGiiAM and Fokt,
Defendants in Error.

ERKOK TO MONROE.

A variance between the writ and declaration, can not be reached by demurrer.
Tliis court can not look at a record which was introduced as evidence in the
court below, unless tlu' same is madf a part of tlie record by bill of exceptions.

A record from another state is conclusive evidence of the debt claimed—it

imports absolute verity, and nothin.i^ can be alleged against it.

A plea to an action of debt upon a record, stating "that the defendant had
not been served with process, had never appeared, or authorized an at-
torney to appear for him," would be good, yet if the record shows tliat he
did appear, <&c., the record can not be contradicted by evidence.

The appearance of the attorney without authority is good.

A writ of inquiry is not necessary in any case, where the damages can be
ascertained by computation.

Opinion of the Court hy Justice Lockwood. This was an
action of debt, commenced in the Monroe circuit court bv
Frothingham and Fort against Rust, on a record of a judg-
ment obtained in the state of New York. The declaration

is in the usual form. The defendant below demurred to the
declaration, to which there was a joinder. The demurrer
was overruled, and the declaration held to be good. Subse-
quently, the defendant pleaded nul tlel record^ payment and
a special plea, alleging that no service of process had been
made on defendant below in New York, and that the appear-
ance stated in the record to have been for defendant by
attorneys in the New York court, was without the authority
of defendant. To this last plea the plaintiffs below demurred,
and the demurrer was sustained. Subsequently the defend-
ant withdrew the plea of payment, and the court tried the
issue of nul tiel record, which was found for the plaintiffs,

and judgment rendered for the debt mentioned in the decla-

ration, amounting to 254 dollars, 60 cents, and also gave
damages amounting to 100 dollars, being less than sixper
cent, interest on the debt, from the rendition of the judgment
in New York, to the rendition of the judgment below. To
reverse this judgment, a writ of error has been brought to

this court.

A variety of errors have been assigned, which will be
noticed in the order they were argued,

1, It is assigned for error, that the court below overruled
the defendant's demurrer to the plaintiff's declaration. The
reason urged for sustaining the demurrer, was that there
was a few cents difference between the statement of the debt
in the ^vrit and in the declaration. Can this variance be
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readied by demurrer ? The practice of courts for a lono;

time has been to give relief against irregular process by
motion, and no good reason is perceived why this long estab-

lished practice should bs varied from. It is also a rule of

practice, that if a party appears and pleads, a vicious process

is aided. The objection, however, to the process was such,

that the court below would have permitted it to be amended,

A demurrer only goes to the sufficiency of the declaration;

and that being good on its face, the demurrer was properly

overruled. (1)

2. It is also assigned for error, that the plea of nul tiel

record was found for plaintiff below. Whether this issue

was correctly decided, can not be ascertained by this court.

If the defendant wished to have excepted to the record intro-

duced as evidence in the court below, he should have taken

a bill of exceptions. (2)

3. That the defendant's special plea was decided to be bad.

This plea admits that the record states that attorneys did

appear for defendant and defend the suit. Can a party aver

any thing which contradicts the record ? A record imports

absolute verity, and nothing can be averred against it. This

court has repeatedly decided, that the records of sister states

are to be considered as conclusive evidence, unless, perhaps,

in cases where from the record and proceedings it should

appear that the party had no notice. If the plea in this case

had only averred that he had not been served with process,

and tliat he had never appeared, or authorized an attorney

to appear for him, the plea would probably have been good.

Yet, on the trial of the cause, if the record showed either a

service of process, or an appearance by attorney, the defend-

ant would not have been permitted to contradict the record

by evidence. But this plea admits that the record shows an

appearance by attorney, and tlien denies the truth of the

averment in the record. This can not be done. The pre-

sumption in favor of the records is, that the court wliere the

cause is tided will not permit an attorney to appear unless

they are satisfied that he has authority from the party. This

rule is necessary for the safety and validity of judicial pro-

ceedings. Should an attorney appear for a party without

authority, he W(nild be liable in damages to the party injured,

and would also subject himself to be punished for a contempt.

(1) No advantage caji be taken of a variance botw^een the writ and declara-

tion, on a writ 01 error. It must betaken advantage ot by a plea in abate-

ment, or bv a motion. Prince v. Lamb p ist. Cruikshnnli v. Brown, 5

Gilm., -5. ir. Id v. Hubbard, 11 111., 574. Rowley v. Berrian, 12 111., l'02.

(2) See note lo Bruwder v. Johnson, ante, p. 9(5.



DECEMBER TERM, 1830.

Rust V. Frothingham and Fort.

This is considered sjifficient to protect parties from the offi-

cious interference of attorneys. Should an attorney, how-
ever, appear without authority, and the party sustain an
injury beyond the abilty of the attorney to compensate, it

is probable that a court of equity miglit set aside a judg-
ment obtained in consequence of such wrongful appearance;
but at law, the appearance is good, and can not be contra-

dicted. (3)

4. It is also assigned for error, that the court entered judg-
ment for damages without calling a jury, or issuing a writ of
inquiry. A writ of inquiry at common law only issues where
the judgment is interlocutor}^, but the judgment in debt is

final.

A writ of inquiry is, however, unnecessary in any case,

where the damages can be ascertained by computation. Our
statute does not apply to this case. Had the plaintiff averred
in his declaration, that he was, by the laws of New York,
entitled to a higher rate of interest than he was entitled to

by the laws of this state, there then would have been a pro-

priety in calling a jury to ascertain what interest was allowed
in Kew York ; but even in such case, the court would have
a right to ascertain the fact, and give the damages without
the intervention of a jury. This objection, then, forms no
ground of error.

The other errors assigned are not deemed of sufficient im-
portance to require any notice. The errors assigned, being,

in the opinion of the court, insufficient, the judgment is

affirmed with costs, (a.)

Judgment affirmed.

/Semple and Breese, for plaintiff in error.

Cowles, for defendants in error.

(3) See note 3, to the case of Klmmel v. Schxtltz et al., ante, p. 169.

(a) Greenup and Conway v. Woodworth, ante, p. 232.

In an action upon a judgment in another state, the defendant can not
Elead any fact in bar, whiish contradicts the record on which tlie suit is

rought. 1 Peters' Cir. Court Rep., 155.

In an action of debt on a judgment, the interest on the judgment may be
computed and made part of the judgment in Louisiana, witliout a writ of in-
quiry or the intervention of a jury. Mayhew v. Thatcher et al., 6 Wheat., I2y.
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Thomas P. Clark, Plaintiff in Error, v. Henkt J. Eoss,

Defendant in Error.

ERROR TO ADAMS.

A writ of error will not lie where the judgment, exclusive of costs, is less

than twenty dollars. The word "appeals," used in the 32d section of the
practice act of 1«27, applies equally to writs of error.

Opinion of the Court hy JxiMice Smith. This is a writ of

error, brought to reverse the judgment of the circuit court of

Adams county, on an appeal from a decision of a justice of the

peace affirming such judgment, which amounted to nineteen

dollars, and no more.

A preliminary question has been raised, denying the juris-

diction of this court in a case where the judgment below does

not amount to twenty dollars, exclusive of costs.

The 32d section of the act concerning practice in courts of

law, passed in January, 1827,* declares that " appeals from
the circuit courts to the supreme court, shall be allowed in

all cases where the judgment or decree appealed from be final,

and shall amount, exclusive of costs, to the sum of twenty
dollars, or relate to a franchise or freehold."

This provision has clearly precluded the bringing of an
appeal in a case like the present, but it is contended that it

could not extend to writs of error.

We are then led to consider whether in the use of the term
"appeals" the legislature intended to confine the exception to

the case of appeals, using the word in its strict technical sense,

or whether it was not used to embrace all cases brought into

the supreme court, where the judgment was less than twenty
dollars, without regard to the name of the process or manner
by which it was brought into this court. A proceeding in error

is, in truth, an appeal from the decision of an inferior to a

superior tribunal. The term appeal implies the removal of a

cause for a rehearing upon the facts as well as the law, yet in

this court the reviewing of appeals has never received that

interpretation. From this uniform exposition, in cases of

appeals, and the terms of the law defining the cases in which
appeals should be granted, it may be fairly inferred that the

object of the legislature was to prevent the supervision of all

cases in the supreme court, where the judgment was less than

the sum of twenty dollars, except it should relate to a fran-

chise or freehold.

Rev. Code of 1827, p. 318.
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This construction has an additional support in tlie fourtli

art'cle of the constitution creating the supreirie C(jurt aixl

dehuing its jurisdiction. By tlie second section of that arti-

cle it is declared that "the supreme court sliall have an

a/>j>eUate jurisdiction only, except in cases re.ating to the rev-

enue, in ca-es of mandamus, and in such cases of im]jeacii-

nient as may he required to be tried before it." The framers

of the constitution have here used the word ap])ellate, in its

extended and general signification, intending to embrace all

cases without regard to the manner in which the cause might
be removed. If it did not receive this construction it might
be pretended that the powers of review of this court were
limited to such cases as were strictly appeals, and we might
then cavil on the question whether a writ of error was an

appeal. No one could subscribe to such an absurdity, and
thus circumscribe the jurisdiction of this court.

If this reasoning be correct, as it must necessarily seem to

be, it follows as a corollary, that the word "appeals," used in

the thirty-second section of the practice act must equally

apply to cases of writs of error.

The judgment of the circuit court being for less than twenty

dollars, exclusive of costs, this court is bound to declare that

it has no jurisdiction of the cause, and that it must be for

that reason dismissed and the defendant in error recover his

costs, {a) (1)

Writ of error dismissed.

McConnel, for plaintiff in error.

Cavarly, for defendant in error.

(a) A writ of error is a writ of right, and can not be refused except in
capital cases. 6 Jolins. Rep., 337.

1) This decision has been expressly overruled by the case of Bowers v.

Oreen, 1 Scam., 42.

Where the subject matter of a suit does not relate to a franchise or a free-
liold, and where the judgment does not amount to twenty dollars exclusive of
costs, the remedy is by writ of error, and not by aj^peal. Washington
County V. Parlier el at., 4 Gilm., 35 . Purple's Statutes, 827, Sec. 47. Scales'
Comp., 261.

To justify an appeal on the ground that the judgment relates to a freehold,
the ritrht to the freehold must have been the subject directly of the action,
not incidentally or collaterally, and the judgment must be conclusive of the
right until reversed. Bose et al. v. Cnoteau, 11 111., 167.

An appeal is not allowed to a party from a judgment in his own favor. He
must prosecute a writ of error. Addix tt al. v. Fahnestock et al., 15 111., 44s.

In all criminal cases, not capital, tlie writ of error is a writ of right, and
issues of course. Stuiirb v. The People, 3 Scam., 395.

A criminal case can not be brought to this court except by writ of error.
M hler v. The People, 24 111., 26.
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Jonathan Ellis, Appellant, v. Jacob Snider, Appellee.

APPEAL FROM UNIOjST.

Where it appears from the account of the plaintiff that he claims less than
one hunthvd dollars before a justice of the peacp, the justice is not ousted
of his jurisdictioii, though a witness should prove thut the plainiiff was
entitled to more than one hundred dollars. The plaintiffs own claim must
govern as to jurisdiction.

Opinion of the Court hy Justice Lock:\vood. This was an
action originally commenced before a jnstice of the peace, in

which the plaintiff recovered ninety dollars, and an appeal
was taken by the defendant to the circuit court of Union
county. Previous to the commencement of the trial in the

Union circuit court, the plaintiff, on motion of the defend-

ant, was ordered to file a written account, and thereupon the

plaintiff filed a written account consisting of several items,

amounting in the aggregate, to ninety-five dollars. It ap-

pearing to the court below, from the evidence of witnesses,

that the defendant below was indebted to the plaintiff in a

larger sum than one hundred dollars, (although the plaintiff

had charged and claimed a less sum than one hundred dol-

lars,) the court decided that the justice of the peace had no
jurisdiction of the cause, and reversed the judgment of the

justice on that ground. To review the judgment of the cir-

cuit court, an appeal has been taken to this court.

The only question presented for our consideration is,

whether the circuit court erred in reversing the judgment of

the justice of the peace for want of jurisdiction.

By a reference to the statute giving justices of the peace
jurisdiction, it appears that they have jurisdiction, "for any
debt claimed to be due upon open and unsettled accounts

between individuals, where the whole amount of the accounts

of either party shall not exceed one hundred dollars." * The
party who presents an account is the best judge of the extent

of his claim, where the amount of his claim has not been
reduced to certainty by a note or express agreement. He is

to determine how much he will demand for any particular

service or article of property, and it is for the court or jury

to decide whether the charge is reasonable or otherwise, and
it is their province to allow either the amount claimed, or

less, as in their judgment they shall believe the testimony

will warrant. But neither the court or jury have a legal

* Rev. Laws of 1827, p. 259.
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I'iglit to allow more than the plaintiff claims. Should thej
do so, it would be error, unless the plaintiff remits the e.xcess.

The circuit court, consequently, erred in deciding that the
justice had no jurisdiction. The iudji-ment below is reversed,
\w\u\ costs, and the cause reninnded for further proceedings.

(«) (1)

Judgment reversed.
Breese^ for appellant.

Lansing "W. "Wells, Plaintiff in Error, v. Patrick Hogan,
Defendant in Error.

ERROR TO JO DAVIESS.

The proceedings under the statute for forcible entry and detainer, being
sunuiiary, anil contrary to the course ot: tlie common law, must strictly
conform to the requisitions of the statute.

A complaint made in writing before two justices of the peace, that the com-
plainant "is ei titled to the possession of a house and lot in the town ot ,

wherein one Wells lives, and that said Wells refuses to give possession ot
s;iid house and lot, though he has been notified to do so iu writing," is in-
sufticient.

In order to give the justices jurisdiction, the plaintiff ought to have stated in
his comjilaint that the defendant willfully, and withtmt force, held over the
]<rfniises a' er the time h d expired for which they were lea-^ed to him;
or in I ther words, the relation ot landlord and tenant shoukl be shown to
exist, and a holding over, after a demand made in writing by the land.ord.

Ko particular form is requii ed in the proceedings of a court, to render them an
order, or judgment ; it is sufficient if it is tinal, and the party may be injured.

Opinion of the Court Jjy Jiistice Lockwood.* This was an
action for forcible detainer, originally commenced by Hoo-an
before two justices of the peace of Jo Daviess county. Ho-
gan states in his complaint that "he is entitled to the posses-
sion of a house and lot in the town of Galena, wherein one
Wells lives, and that said Wells refuses to give possession of
said house and lot, though he has been notified so to do in
writing," which complaint was sworn to, and on the trial be-
fore the justices, a verdict was found against the defendant
below. To reverse this decision, an appeal was taken to the
circuit court of Jo Daviess county, and upon the trial in that
court, a verdict was found against Wells, that he was '" tjuiltv

• (f>) Cases in rela ion to jurisdiction of justices of the peace. CLarh, v.
Cornelius, ante, p. 46. Maurer v. Derrick, ante, p. 197.

(1) See note to Clark v. Cornelius, ante, p. 46.

Chief justice Wilson did not sit in this cause.

43
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of a forcible detainer." Upon giving this verdict, the de-

fendant prayed time to file a bill of exceptions, which was
granted. The record then states, "It is ordered and ad-

judged, that unless the defendant enter into bond as the law
directs, within fifteen days, in the penal sum of seven hun-

dred dollars, with James Jones as his security, that then a

writ of restitution be awarded, and that the plaintiff have

execution for his costs herein paid out and expended." To
reverse this order or judgment. Wells has brought this case

into this court by writ of error, and has assigned a number
of errors. It will, however, be unnecessary to consider any
but the following, to wit : The complaint made before the

justices of the peace was insufticient. The proceedings under
the statute for forcible entry and detainer being summary,
and contrary to the course of the common law, must strictly

conform to the requisitions of the statute. The complaint is,

the foundation of the action, and must contain sufficient

matter to give the justices jurisdiction, or the whole of the

proceedings will be coram non jiidice, and consequently, void.

In order to justify the justices of the peace in taking juris-

diction of this case, the plaintifl:" below ought to have stated

in his complaint, that the defendant below willfully, and with-

out force, held over the premises after the determination of

the time for which such premises were let to him, or the per-

son under whom he claims, after demand made in writing for

possession thereof, by the person entitled to such possession
;

or in other words, the relation of landlord and tenant should

be shown to exist, and a holding over after demand made in

writing for a redelivery of the premises to the landlord.

The complaint exhibited to the magistrate, states that the

plaintift' below " is entitled to the possession of a house and
lot where defendant lives," without showing that the defendant

was a tenant, either to himself, or to any person under whom
he claims. This was not sufficient to give the justices juris-

diction of the case. It is, however, objected on the part of

the defendant in error, "that no judgment has been given in

the circuit court, and consequently, that a writ of error will

not lie." No particular form is required in the proceedings

of a court, to render their order a judgment. It is sufficient

if it is final, and the party may, be injured. In this case the

order of the court is absolute, that a writ of restitution should

issue, unless the defendant below executed a bond in a large

penalty, with security, within fifteen days. If the party failed

to execute the bond, the writ of restitution was to issue, to

obtain which writ was the design of commencing the suit. It

does not appear that the bond was executed, and consequently,
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the defendant was exposed to have the writ of restitution

issued against him, and thereby be expelled from tlie premises
in a case where the justices had no jurisdiction. A writ of

error was, under the circumstances, tlie only means left, after

the fifteen days had expired, to prevent the defendant's being
illegally turned out of possession of premises, which for any
thing that appears, actually belonged to him.
The judgment below must be reversed with costs, (a) (1)

Judgment reversed.

Cavarly^ for plaintiff in error.

Ford and Strode, for defendant in error.

{a) Vide Clark v. Roberts, ante, p. 285.

(1) There are four cases in which a forcible entry and detainer may be
maintained in tliis state: 1. Where there has been a wron'j;tul or illeffal en-
try upon the possession of another; 2. Wliere there has been a forcible en-
try upon such possession ; 3. Where any person may be settled upon the
public lands within this state, when the same have not been sold by the gen-
eral government; and 4, Where there has been a wrongful holding'over by a
t 'nant after the expiration of the time for which the premises may have
been let to him. In the first three classes, befoi-e the action can be main-
tained, there must be an illegal and forcible entry upon the actual, or. as in
the case of a settlement upon the public lands, constructive possession of
another. In either of these cases, it is not sufficient to charge in the com-
plaint that the complainant's right to the possession only, had been invaded
by the forcible or illegal entry. Whitaker et al. v. Gautier, 3 Gilm., 443.

A complaint for a forcible entry and detainer should clearly show the
foundation of the right, which is sought to be enforced ; and that the wrong-
ful or illegal entry was made upon tne actual or constructive possession of
the plaintiff; or the relation of landlord and tenant, and a wrongful holding
over must be shown. Id.

When the relation of parties is that of vendor and vendee, a proceeding for
forcible detainer will not be sustained. Dixon v. Haley, 16 111., 145.

To constitute forcible entry and detainer, violence is not essential. If the
entry is made against the will of another, the entry is forcible in legal con-
templation. Croff V. Ballingcr, 18 111., 200.

Title is immaterial in a proceeding for forcible entry and detainer, except
to show the extent of the possession. Deeds may be read in evidence to
prove boundaries, or extent of possession. Bro&hs v. Bryan, 18 111., 539.

See note to Bloom v. Ooodner, ante, p. 63.

Since preparing the foregoing notes the following law has been passed by
our Legislature. "Chapter 43 of the Revised Statutes of 1845, (Forcible
Entry and Detainer,) shall be extended to all cases between vendor and ven-
dee, where the latter has obtained the possession of lands under a contract,
by parol or in writing, and before obtaining a deed of conveyance of the
same, fails or refuses to comply with such contract to purchase, and to all
cases where lands have been sold, under a judgment or decree of court in
this State, and the party to such judgment or decree, after the expiration of
the time of redemption refuses, after demand in writing by the pm-chaser
under the same, to surrender possession thereof : Provided, iha,t in eases of
vendor and vendee, the latter shall be entitled to cultivate and gather tlie
crop growing on the premises at the commencement ot the suit, and the
right of ingress and egress for that purpose, and for the purpose of remov-
ing said crop after its maturity." Acts of ISil, p. 176.
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Thomas P. Clark, Plaintiff in Error, v. The People, &c.,

Defendant in Error.

EKROR TO ADAMS.

The power to punish for contempts is incident to all courts of justice, inde-

pendent of statute, and the exercise of this power, resting in the sound
discretion of the court, can no^, be reviewed by the supreme court.

If the mauistrate acts maliciously or oppressively, our laws can punish him
by indictment or impeachment.

Opinion of the Court hy Justice Smith. This case is brought

up to reverse the decision of the circuit court of Adams county,

in dismissing the appeal from the justice of the peace for want

of jurisdiction in the circuit court.

The single point presented by the case is, whether an appeal

will lie to the circuit court to re-examine the decision of a

justice of the peace in imposing a fine on a party for a con-

tempt offered him while sitting as a justice of the peace, and

acting in his official capacity % It is contended in support of

the grounds of error assigned by the plaintiff' in error, that the

appeal from the justice's decision to the circuit court, is war-

ranted by the statute authorizing the taking of appeals from

their decision to the circuit court.* The 31st section of that

statute is alone applicable to proceedings in civil cases, and

can not, therefore, embrace a case of the present character,

which must be considered as partaking of a criminal nature;

nor is it given by the 7tli section of the act extending the

criminal jurisdiction of justices of the peace, passed in Decem-
ber, 1826,t which is confined exclusively to the cases enumer-

ated in that act. It is manifest that neither of the sections

referred to give the right to an appeal in a case like the pres-

ent.

There are other considerations which it may be proper to

examine to show that the circuit court does not possess the

power to review the decision of the magistrate, either by appeal

or in any other form. By the 24th section of the "act con-

cerning justices of the peace and constables,":}; it is provided

"that every person who shall appear before a justice of the

peace, when acting as such, or who shall be present at any

legal proceedings before a justice, shall demean himself in a

decent, orderly and respectful manner, and for failing to do

so, such person shall be fined by the justice for contempt in a

* Rev. Code of 1827, p. 268.

t Rev. Code of 1827, p. 275.

\ Rev. Code of 1837, p. 266.
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sum not more than five dollars." The fine imposed in tliis

case was fixed at three dollars, but in what the contempt con-

sisted does not ap])ear, nor is it deemed material to inquire.

It is not pretended that tiie magistrate has exceeded his pow-
ers in any way, nor that the contempt was not committed in

his presence. The power, however, to punish for contempts,
is an incident to all courts of justice independent of statutory

provisions, and the power to enforce the observance of order,

])unish for contumacy by fine or imprisonment, are ])Owers

which may not be dispensed with, because they are necessary
to the exercise of all others. The distinction that courts of

inferior jurisdiction, not having a general power to fine and
imprison for contempt, are restricted to such as are committed
in their presence, will not alter the rule in the present case.

The exercise of this power must necessarily rest in the sound
discretion of the magistrate, and as such, is not the subject of

review in the circuit court. To this point a train of numerous
decisions may be found, but in a case where it is not pre-

tended that the magistrate has exceeded the powers conferred
on him by statute, it is not perceived why this principle should
not be strictly applied. The reasoning, as to the possible abuse
wdiich might grow out of the exercise of the power to punish
for contempts, if superior jurisdictions refuse to examine
into the correctness of the decision of the magistrate, is read-

ily met by the answer that if he acts maliciously or oppres-
sively, our laws affords an adequate remedy by indictment.
We are not, however, without authority on the very point in

question, from a tribunal of the highest character in the coun-
try. In the case of .Kearney ex parte, 7 Wheaton, p. 88,

the supreme court of the United States have said that " they
will not grant a habeas corpus where a party has been com-
mitted for a contempt by a court having competent jurisdic-

tion; and if granted they will not inquire into the sutticiency

of the cause of commitment." The magistrate having had
competent jurisdiction to impose the fine, the circuit court
properly refused to inquire into the nature of the contempt,
and very properly dismissed the appeal. The judgment of

the circuit court is therefore affirmed with costs, {a) [1)

Judijinent alarmed.

McConnel, for plaintiff in error.

Ford, state's attorney, for defendant in error.

(a) The po^er of puni^^hing contempts is an incident to courts of justice.
Trial of Smith and Ogdcn, 73.

(1) A writ of error may be sued out of tlie supreme court to reverse the
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decision of a circuit court, fininar a person for contempt of court. Stunrt v.

The People, 3 Scam., 3}».5. In this c ise, Breese, J., speaking of the case of
Clarkv. The People, said: "I do not think tliat case decisive of this.forihe
reason that there the contemi^t was committed in the presence of tlie justice
of the peace, whilst trying a cause, and the statute gave ijim power to line lor
contempt, in a sum not exceeding five dollars, in such a case, and he had not
exceeded his jurisdiction, as the record shows. Besides, no law of tlie state
allowed an appeal in such a case, partakinu of a criminal nature, and it was
properlv dismissed." And in Ex parte, Thatcher, 2 Gilm., 170, Scates, J.,

said :
" It is indeed denied that any appeal or writ of error lies fr m its

judgment for contempt by any court. I will not undertake to decide the
general que ;tion, but the power has its limits. Tlie court may not treat any
and every act as a contempt, and I have no doubt that the appellate c urt
may revise and reverse iis jud'-;ment when it exceeds its jurisdiction, by
treating that as a contempt, which in law is no contempt, and can not be.

The supervision will be to ascertain tiiat fact." In Crook et al. v. The Peo-
ple, 16 11]., 536, the coiut sad: ''In the examination of the merits of the
lemaining question raised in the assignment of errors, and aigumen, we
would be understood as distinctly waiving any determination, whetlier a de-
fendant, in a criminal information for contempt, can appeal or maintain a
writ of error." They also held that in such case a party was not entitled to

a change of venue.

In Indiana it was held that courts of record have exclusive control over
charges for contempt committed in such courts; and their conviction or ac-
quittal is conclu ive. Stati v. Tipton, 1 Blackf., 166. So in North Carolina.
"Tnere can be no revision, either by appeal or ceitiorari, of the judgment
of a court of record for imposing a punishment for a contempt of the court,
declared by the record to iiave been convicted in open court." State v.

Woodfin. 5 Iredell, ly.t, ib., 149. But if tlie court states the facts upon which
it proceeds, a revising tribunal may, on a habeas co/'pws discharge the party,
if it appears that the facts do not amount to a contempt, lb., 149.

The county commissioners' court had power to punish for contempt. Ex
parte, Thatclier, 2 Gilm., 169.

A justice of the peace who has imposed a fine upon a person for contempt
rf his court can imprison him until the fine and costs are paid. Brown v.

The Peojile, ,9 111., 613.

Contempts of conrt are either direct, such as are offered to the court, while
sitting as such, and in its presence, or constructive, being offered, not in its

pres nee. but tending by their operation to obs ruct and embarrass, or prevent
the due administration of ju-tice. A newspaoer publication that has not
such effect will not be a contempt. Stuart v. The People, 3 Scam., 395.

The provision of the constitution of the United States, that the trial of all

crimes shall be by jury, does no^ take away the right of courts to punish con-
tempt in a summary "manner. The provision is to be construed to relate

only to those crimes which, by our former laws and customs had been tried

by jury. Hollingsworth v. Duane, Wallace, 77, 106. 5 Iredell, 199.
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Adam W. Snydek, Appellant, v. Baptiste Lafkamboise, Ap-
pellee.

APPEAL FROM ST. CLAIR.

In a sale of land wiiere then; is no fraud and no warranty, the vendee can
not recover back the purchase money. (1)

This court will not jirotfct a party who stands by and permits improper tes-

timony to go to i\n'. jury.

The rule of law is. tliat whore there is a community of interest and desijsm,

the dechxratioiis of one of tlie parties is evidence against ihe rest, and this

rule is not conliiied to cases of civil contract.

The rule in relation to tlie charge to the jury is, that it be positive and
specific, and tiiat nothing be left to inference. (2)

A party who takes a quit claim deed on the sale of land, runs the risk of the
goodness of the title.

Where there is a total failure of title on a sale of land, and no circumstances
are proved to induce a jury to believe tliat the vendor has acted dis-
honestly, it is not prima facie evidence of fraud.

Ojdnion of the Court bij Justice Lockwood. This was an
action of assunipsU commenced in tlie St. Clair circuit court

by Laframboise against Snyder. The declaration contains

the common money counts to which the defendant below
pleaded 7io)i axsainpsH. On the trial of the cause, the de-

fendant took a bill of exceptions containing the evidence and
the charge of the judge. From the bid of exceptions it

appears that the plaintilf below purchased a tract of land of

the defendant and one Louis PiuQonneau, for which he paid
one hundred and fifty dollars, and received from them a quit-

claim deed, in which it is stipulated that they do not warrant
the land against the claims of any per.-on but themselves. It

was also proved that defendant below had no title to the
premises. The plaintiff further proved by a witness "that
after the sale and purchase, said Pinconneau told witness that

he, said Pinconneau, had understood plaintiff did not wish to

trade with Snyder for the land, as he was afraid he, Snyder,
would cheat him, being a lawyer; that plaint. ff preferred

trading with said Pinconneau; that plaintilf would lind that

he, Pingonneau, could cheat as well as defendant; and that

Pingonneau admitted to witness that the legal title to the
said land was in the heirs of one Augustin Pinconneau; that

(T) The doctrine is well settled, both in law and in equity, that on a sale of
land, where there is neiiher fr.uul nor warranty on the parr of the vendor, the
veude;' Ciin not recover back the purchase m'mey, alihough there mav be a
toiai lailure of title. Doyle ct al. v. Knapp. 8 Scam., 3'A. Oicings v. Tfiomp-
snn ct nl., id., noj. A quit claim deed is a sufficient consideration. Bonney
V. Siiiith, 17 111., 531.

(2) See note 2, to the case of Humphi ey v. Collier et al , ante, p. 297.
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if plaintiff would give fifty dollars more, he, Pingonnean,
would make plaintiif a warranty deed, as he could let Au-
gustin Pingonneau's heirs have other lands for it." The
defendant was not present when these statements were made
by Pingonneau. Some testimony was adduced on the part of

the delendaut which it is unnecessary to notice. Alter the

testimony was produced, the defendant moved the court to

instruct the jury, that if there was no fraud practised by
defendant, nor any false affirmation as to his title, the plain-

tiff could not recover; and further, where there is no false

^affirmation or fraud in a sale of lands, the purchaser can noi

recover back the purchase money, and that in the sale of Jaiid

where there is no fraud, the maxim of caveat emptor applies.

The court, however, instructed the jury, that if they were
satisfied from the evidence that Snyder and Pingonneau sold

a title to the land, either le^^al or equitable, when in truth

they had no title of either kind, or that they, or either of

them, deceived the plaintiff as to the title, they should find

for the plaintiff; but if they were satisfied from the evidence

that Snyder and Pingonneau did not deceive the plaintiff as

to the nature of the title, tliey ought to find a verdict for the

defendant. To all of which instructions the defendant, by his

counsel, excepted. A verdict was found for plaintift', and judg-

ment rendered thereon. Several errors have been assigned,

and under them it was urgud that a part of the testimony

ought not to have been permitted to go to tlie jury, and that

the instructions were not such as the defendant was entitled

to, and was prayed for. The court in examining the bill of

exceptions, do not find that the testimony was excepted to on
the trial. If a party permits improper testimony to go to the

jury without objection, the reasonable presumption is, that it

was received by consent. In the event that a verdict should

be found on such testimony, the proper remedy is by a motion
for a new trial, and the case must be a strong one where this

court will interfere to protect a party who stands by and per-

mits improper testimony to be given to the jury. The court

feel themselves called on to condemn the practice that seems

to prevail extensively, to sufi'er illegal testimony to be given

to the jury, and then rely upon the skill of counsel to extri-

cate his client from the effect of such testimony. This course

leads to much embarrassment, and frequently presents much
difficulty in distinguishing between the province of the court

and jury. In this case the court feel no hesitation in declar-

ing that the evidence of the declarations of Pingonneau under

the circumstances were not evidence against the defendant,

and no doubt exists that, had the court below been called on
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to take tliis evidence from tlie jury, tliat it would have been

withdrawn, and in that event no verdict could have been

given for the plaintiff. The rule of law on this point is, that

where there is a coinmnnity of interest and design, the dec-

larations of one of the parties is evidence against the rest, and

this rule is not confined to cases of civil contract. It is

indeed true, that in general, the declarations or admissions of

one trespasser or other wrong-doer is not evidence to affect

any other person, for it is merely res inter alios, but where it

lias once been established that several persons have entered

into the same criminal design with a view to its accomplish-

ment, the acts and declarations of any one of them, in fur-

therance of the general object, are no longer to be considered

as res inter alios with respect to the rest. They are identified

with each other in the prosecution of the scheme; they are

partners for a bad purpose, and as much mutually responsible

as to such purpose, as partners in trade are for more honest

pursuits, and may be considered as mutual agents for each

other. AVliere an unity of design and purpose has once been
established in evidence, it may fairly and reasonably be pre-

sumed that the declarations and admissions of any one Avith

a view to the prosecution and accomplishment of that purpose,

convey the intentions and meaning of all; and this seems to

be the general rule in the case of trials for conspiracies, and
other crimes of a like nature. 2 Starkie on Ev., 47. It \vas

urged on the argument that Snyder and Pingconneau ought to

be considered as partners, and consequently the admissions of

either be evidence against the other. The court are, how-
ever, of opinion that this action can not be sustained on this

principle. The plaintiff's right to recover in this case depends
upon the question whether the defendant and Pingonneau
were guilty of fraud in selling the land mentioned in the
deed. Even in equity a vendee has no remedy on the ground
of failure of title, if he has no covenants and there is no
fraud, Chesterman v. Gardner, 5 Johns. Ch. Rep., 29.

Gouveneur v. Elmendorf\ ibid, 79. And the fraud must
exist at the time of the execution of the deed or lease, and
not fraud in a subsequent and distinct transaction.

Testing this case by the above principles, there is an ab-
sence of evidence of any concerted design between Snvder
and Pingonneau to defraud the plaintiff below. The decla-
rations of Pingonneau being made subsequent to the execu-
tion of the deed, and in the absence of Snyder, and there
being no evidence of concerted design, must be considered
as admissions res inter alios, and consequently, hearsay, and
inadmissible as evidence.

44
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But ought the court to reverse the judgment because of

the inadmissibility of this evidence? Were there no other ob-

jections to the judgment, the court might well doubt whether
they ought to interfere; but on examining the charge of the

judge, they are of opinion that it is not as specific and cer-

tain as it ought to have been. The rule in relation to the

charge to the jury is, that it be positive and specific, and that

nothing be, left to inference. From what the judge said in

the first part of the charge, the jury may have inferred that

if they believed that Snyder and Pingonneau had no title to

the land sold, that the plaintiff had a right to recover; yet

from the latter part of the charge, the jury might have an
equal right to infer that the plaintiff had no right to recover,

unless Snyder and Pinconneau had deceived the plaintiff as

to the nature of their title. The charge then, as preserved in

the bill of exceptions, does not convey to the jury distinctly

the precise rule that is to govern them in their deliberations.

The court are of opinion that the judge should hav^e instructed

the jury that the defendant was not liable to refund the

money i^aid in this case, unless the defendant, previous to the

sale, affirmed what he knew to be false in relation to the title

to the land, or concealed some material fact in relation to

the title, or used some fraudulent means to induce the plain-

tiff to accept a deed without covenants of warranty; that a

party who takes a quit claim deed on the sale of land, runs

the risk of the goodness of the title, unless some fraud has

been practiced upon him. Inasmuch then as the charge may
have had an improper influence on the jury, the judgment
must be reversed with costs, and the cause remanded to the

St. Clair circuit court, for furcher proceedings.

See the cases of Lloivgston et at. v. Maryland Insurance
Cotnpany^ 1 Crancli, 506. 11 Wheaton, 59, as to the manner
of charging a jury.

Separate apinion of Justice Smith. I concur in the reversal

of the judgment in this cause, on the ground that it is possi-

ble the jury may have decided against the defendant on the

simple ground of a failure of title in Snyder and Pinconneau,
without considering it essential that there should have been
evidence of fraud against him.

I hold the doctrine correct, that where there is a total

failure of title in a case like the present, and no circum-
stances are adduced to induce the jury to believe that the

vendor has acted dishonestly in the sale, but are left to infer

that he may have sold under a mistaken impression of his

title, that such sale is not prima facie evidence of fraud, and
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that it is necessary, to entitle a party to recover, to show facts

sufiicient to warrant inferences of fraud. From the general

character of the chari^e, and the fact of the qualification in

it, (being in the disjunctive) it may have led the jury to the

simple inquiry, whether Snyder had title or not, and as none
was shown on the trial, they may not have inquired into the

question of fraud. That an individual may execute a release

for a valuable consideration, for a supposed interest in lands,

when in truth he may liave no title, either legal or equitable,

and not be liable to refund, will depend upon the honesty
with which he acts. Should he conceal facts, or misre])re-

sent others necessary to a correct understanding of his title,

it can not be doubted that he would be liable.

In the present case it does not appear that Snyder was
guilty of either a surpression or a misrepresentation of the

manner in which he deduced his title to the lands in ques-

tion. I had great doubts on the motion for a new trial,

whether it ought not to have been granted, but as the evi-

dence of Pingonneau's declarations were not objected to on
the trial, and the whole evidence had been weighed by the

jury, whose peculiar province it alone was to determine its

character and force, I did not feel disposed to disturb the

verdict. Upon reflection, 1 am now satisfied that the con-

fessions of Pingonneau were not evidence, that they must
have had great weight w^ith the jury in determining, their

verdict, that there was no evidence connecting Snyder's acts

with those confessions, and when Snyder was not present,

and that a possible indistinctness in the charge given may
have had its effect upon the jury to lead them away from
the question of fraud in selling the lands in controversy. I

believe, for the purposes of justice, that the reversal of the

judgment will be but right, all circumstances considered, and
therefore concur in the reversal, {a)

Judgment reversed.

£reese and Semple, for appellant.

Blackwelly for appellee.

(a) The civil law bound every man to warrant what ha sold, albeit there
be no express warranty ; but the common law does TWt, \Nnthout a warranty
in deed or in law, for the rule is, caveat emptor. Co. Liti., 102. 4th Dane's
Diji., p, 3i7,

In a sale of lands, the maxim of caveat emptor applies, Boyd v, Bopst, 2
Dallas, 91.

A i)urchaser of real estate can not recover back the purchase money in an
action for money had and received, in c se the title jnove- defective."unless
there be fraud or warranty. Dursey v. Jackman, 1 tterg. and Eawle, 42.
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Thomas Allison and others, Appellants, v. Thomas P Claek,
Appellee.

APPEAL FR0:M MOKGAlSr.

Upon principles of natur 1 justice, a person ou<?ht not to be compelled to
part with his title to land, until he his received th' amounr, which he had
contracted to take for it, nor snoiild a person receive a title until he has
paid wiiat he agreed to pay tor it. (1)

Clakk exhibited his bill in chancery in the Morgan circuit

court, at the April term of 1829, against the appellants, to

compel the speciiic performance of a contract to convey a

tract of land in the county aforesaid. The bill charges that

the Allisons, on the 16th of February, 1826, executed their

bond to the complainant, to convey to him a tract of land,

npon the condition that the complainant paid them 207 dol-

lars on or before the last day of February, 1827, the convey-

ance to be made on the day the money was stipulated to be
paid. The complainant, in his bill, stated that on the last

day of February, 1827, he was ready and willing to pay the

purchase money, and that on the 27th of May, of that year,

he did pay the money to Adam Allison for the defendants,

but that the defendants refused to make the conveyance, and
sold and conveyed the latid to another person, (who was
made defendant,) who had notice of the claim. The bill

prays for a decree against the defendants for a conveyance to

tomplainant.

The Allisons severally answered the bill, denying the pay-

ment of the purchase money, and set up a new and different

contract in avoidance thereof, which was evidenced by the

note of said Clark to the Allisons, executed since the 27th

of May, 1827, and which, the Allisons contended, was part of

the purchase money originally contracted to be paid, but

whicli remained unpaid. The depositions taken by com-

Between the sale of goods and of land, there is a marked distinction, in
the former, the law implies a warranty of title, but not in the latter. Ibid.

An action will not lie to recover back a sum of money paid in consid" a-

tion of the assignment of a mortgage, although it turned out to be a forge, y.

Bree v. Holbeck, Doug., 655.

(1) The true rule, in cases of dependent covenants, such as agreements to

pay at a certain time, and thereupon the lands to be conveyed, is undoubt-
edly this: tliat the vendor can not sue tor the consideration money until he
has tendered a deed, nor cim the vendee chxim a deed until he shows himself
ready to pay. The vendor can not be compelled to part with the deed but
he must have it ready to be delivered as soon as the money is paid; both are
concurrent acts. Murphy v. Lockwood, 21 111., 617, and cases there cited.
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plainant, together with the receipts of the AlJisons, proved
the payment of the notes first executed by Clark to tlie Alli-

sons. The Allisons contended tliat the note subsequently

executed by Clark to them, which they produced and proved,

was evidence of a new contract yet nnperformed on the part

of Clark, the compLainant. The circuit court, on a hnal

hearing of the cause, rendered a decree in favor of the com-
plainant for a conveyance of the land, as prayed for in the

bill, from which decree the Allisons appealed to this court.

Opinion of the Court hy -Justice Smith. From a considera-

tion of the facts disclosed by the bill, answers and testimony,

in this cause, it is in some degree questionable, wdiether the

decree ought to be disturbed. Taking the whole facts, how-
ever, in tavor of the appellants, as disclosed, they can not
amount to more than substantiating the belief that the note
remaining unpaid, and which, it was contended, was substi-

tuted for the orignal, is still due, and that before the land
was to be conveyed, the note, amounting to 179 dollars, was
to have been paid on the first of January, 1828. The ques-

tion of the justice of the decree in the circuit court will turn
then on the single point, whether that court should have
required the payment of that note before it decreed a con-

veyance of the land in question. The court below must have
considered this point of the appellants' answers, as matters
in avoidance of the allegations of the bill, and as such,

requiring proof, before it could adopt the conclusion that this

note was substituted for so mucli of the original considera-

tion. It is really questionable, whether it ought not to be s >

considered. If it be right so to understand it, the decree
ought to stand untouched; but the better construction would
seem to be, that this note w^as given for a part of the original

consideration for the lands ; and that upon its payment, the
lands were to be conveyed to Clark. The principles of nat-

ural justice would seem to require that the appellants ought
not to part with their title to the land until they had received
the amount for which they had contracted, and that equallv
so, the appellee ought not to receive a title until he had paid
for the same the amount agreed on. The transaction be-

tween the parties is by no means free from obscurity and
doubt. Upon the whole, it is the opinion of the court, that
equal justice to the parties requires a modification of the
decree, so that each sliall obtain his rights. The decree is to

be modified in this court, so as to require the complaiiuint in

the bill to pay the note of 179 dollars, wnth the interest due
thereon to this time, and upon which, the defendants in
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equity are to convey the lands in the manner stated in the

decree of the circuit court, and the costs in this court, and
in tlie court below, are to be divided between the parties, each

paying in those courts, his own costs.

Thomas, for appellants.

JfcConnel, for appellee.

Htpolite Holette, Appellant, v. Lemon Parker, Appellee.

APPEAL FEOM JO DAVIESS.

A tenant in common of a chattel who sues for a conversion of the same, is

entitled to recover damages for his share or interest only.

Opinion of the Court hy Justice Browne. This was an

action of trover and conversion brought by Lemon Parker
against H. Rolette. The plaintiff below derived his title from
the following bill of sale, viz.:

Know all men by these presents, that I, "William Kelly, in

consideration of four hundred dollars to me paid by Parker

and Tilton, do hereby sell, alien and convey to Lemon Par-

ker, four yoke of oxen, with the yokes and chains belonging

thereto. The condition of the above sale is such that I, the

said William Kelly, stand indebted to the above named Par-

ker and Tilton in the above named sum ; now, if the above

debt is canceled within one year, then the above sale to be

null and void, otherwise to remain in full force and virtue
;

and it is further agreed between the parties, that the said

Parker and Tilton are to loan me the said team without

charge, and to furnish hauling for the said team to the amount
of said debt.

Signed, Wm. Kelly. [Seal.]

July 11, 1829.

The defendant, by his counsel, moved the court to instruct

the jury, that if they believed that William P. Tilton was
interested in the contract between Kelly and Parker for the

oxen, &c., they should find a verdict for the plaintiff for his

share or interest only. Other instructions were prayed for

which will not now be noticed. I am of opinion, that the
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court below erred in refnsino; tlie instruction as asked for,

for which reason tlie judgment must be reversed with costs,

find the cause reinanded to the circuit court.

From this opinion, Justice Smith dissents. (1)

Judgment reversed.
Ford, for appellant

J. B. Thomas^ Jr., foi appellee.

Joseph Johnson, Plaintiff in Error, v. The People, Defend-
ant in Error.

ERROE TO MADISON.

A fine against a retailer of si)irituous liquors for selling without a license by
a less quantity than one quart, can not, under the act of 1827, exceed ten
dol.ars.

Opinion of the Court hy Justice Browne.* This is a writ
of error sued out to reverse a judgment of the circuit court
of Madison county. At the October term, 1829, an indict-
ment was preferred against the plaintiff in error, for retailino-

spirits by a less quantity than one quart, in violation of the
statute. At the same term following, he was tried, and found
guilty, and the court thereupon imposed a fine of tioelve dol-

lars against him. A motion was made by his counsel to ar-

rest the judgment, which the court overruled. The sta,tute

of 1827, page 150, section 127, is in the following words
;

"Every person not having a legal license to keep a tavern,
who shall barter, exchange or sell, any wine, rum, brandv,
gin, whiskey, or other vinous, spirituous, or mixed liquors,
to any person or persons, by a less quantity than one quart,
shall, on conviction, be fined ten dollars." I know of no
statute in force imposing a greater fine for the offense of re-

(1) In actions for torts, the non-joinder of persons interested with the
plaintitT, must be pleaded in abatement, and can not be taken advantage of
on the trial, otherwise than in mitigati'>n of damages; and in sucli eals'. if

the deft ndant omit to plead the non-joinder in abatement, the planititf may
have judgment for his aliquot share of the damage sustained. Edwards v.
Hill, 11 ill., 22. But in an action to recover a siiecific penalty, given by stat-
ure, which does not rest in compu ation, such as an action to recover the pen-
iiit^ for cutting timber, the owners of the land must all join in the action.
Hid.

'^ Chief Jus. ice WiLSOX did mt sit in this cause.
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tailing spirits without a license than the one referred to.

The court, therefore, erred in rendering the judgment and
imposing a fine of twelve dollars, for which error it must be

reversed.

From this opinion J\istice Smith dissents.

Judgment revet'ssd.

Se^nple, for plaintiff in error.

Cowles, state's attorney, for defendant in error.

William Bennet, and Jacob Judy, Appellants, v. Philip
Schermer & Co., Appellees.

APPEAL FPtOM JO DAVIESS.

When the whole record on its face is so imperfect as not to warrant the en-
tering of the judgment, it will be reversed.

The appellees brought an action of assumpsit in the court

below against the appellants, on a promissory note. The
declaration contained but one count. The appellants pleaded

a failure of consideration, to which there was a demurrer,

which was sustained as to the declaration, and leave given to

amend it. The amendment was not made. A plea of non
assumpsit was afterwards filed and issue taken thereon.

There was then filed a special plea of failure of consideration,

to which there was a demurrer and joinder. A plea of pay-

ment, and of set-off, to which there was also a demurrer and

joinder. These demurrers not having been disposed of, the

appellees replied, traversing the pleas of failure of consider-

ation and payment, upon which an issue was made up, and

demurred to the plea of set-ofl", which was sustained, and no
further answer to it. In this state of the case, a jury came,

who found a verdict for the appellees. A motion was made
for a new trial which the court overruled, and judgment
entered on the verdict for the appellees, to reverse which
judgment an appeal was taken to this court, and the appel-

lants assigned for error, among others, the following, viz

:

That after the plaintiff's demurrer to the defendant's first

plea was sustained as to the declaration, and leave was grant-

ed to amend it, the court permitted the cause to go on to
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trial without any amended declaration, and that the court

i^ave judgment for the appellees on the issue found by the

jury, when there were several issues of law undisposed of,

and the plea entirely unanswered. ,

Opinion of the Court hy Juftfice Smith. The extremely

imperfect condition of the record in this cause shows that it

is impossible to determine the real merits of the points pre-

sented to the court. The whole presents a confused mass of

pleadings, with leave to amend some, which amendments
were never made; demurrers to others appear to be undeci-

ded, and issues appear to have been made up, and again

abandoned on several points. The whole record can not

warrant the entering of a judgment on its face; and this

court are bound, for these reasons alone, to reverse the judg-

ment. The court take this occasion to remark on the gen-

erally imperfect state of records brought up from the Jo
Daviess circuit court, and to intimate the absolute necessity

of the proceedings from that court being, hereafter, present-

ed in a more perfect state. It is hoped that the parties here-

after interested in causes brought here for a review, will protit

from the intimation here given. Let the judgment be re-

versed, with the directions to the court below, to proceed de
novo in the cause, and the appellants here, recover their

costs. (1)

Judgment reversed,

Cavarly and Semple^ for appellants.

Ford, for appellees.

(1) See Mason v. State Bank, ante, 183.

^5
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Herbert and others v. Herbert.

John Doe, ex dein. Noblet Herbert, Thomas Jannet and
John D. Brown, Plaintiffs, v. John 0. Herbert, (Chas.

LouviERE, Tenant,) Defendants.

AGREED CASE FROM RANDOLPH.

Prior possession is evidence of a fee, and although the lowest, unless rebut-
ted by hif^her, it must prevail. (1)

A prior po.ssession, short of twenty years un'ler a claim of ri"ht will prevail
over a subsequent possession of the same time where no oilier evidence of
title appears on either side.

A prior possession of less than twenty years without any oth"r evidence is

prima facie evidence sufficient to put th tenant on his defense.

Where the title to land is divested by operation of law, as in sa es imder
execution, the possession of the defend int can not be consRlered such an
adverse possession as to defeat tlie deed and render it inoperative.

A grantor in a deed who has no interest in the suit, and who has made no
covenants, upon general principles, is a competent witness.

To render a deed for land valid and eifectual, there must be both a delivery
aiii acceptance of the deed. A deed not delivered and accepted, though
ri'corded iiasses no estate. \2)

The record presented the following state of facts. Kinian

Edwards had peaceable possession of the premises in question

• f1) In actions of ejectment, and for injuries to the inlieritance. the posses-

sion of a tract of land by a party, claiming to be the owner in tVe, is prima,
facie evidence of his ownersui ) and s izin of the inheritance, and throws
upon his adversary the burden of n^bntting the presumption thus raised

Mason v. Park, 3 8cam., 532. Davis v. Easley et al., 13 ill., 198.

Whoever is in the actual possession of land, claiming the fee, is presumed
to own it, until the contrary appears; and may maintain an action for an
invasion of his possession against any one but, him wao holds the legal title,

or right of possession. Brooks v. Dr'uyn, 18 111., 539.

Possession of land is sufticient to entitle a party to maintain an action on
the case against one who has so constructed his mill-dam as to overflow tlie

plaintiff's land. Storit v. McAdam% 2 Scam., 68.

Possession of a ferry franchise, for a term less than twenty years, is not

evidence of a grant, or of a right to the same. Mills et al. v. County
Conors St. Clair Co., 3 Scam., 56.

Possession and occupancy, wh-^n applied to land, are nearly synonymous
terms, and may exist through a tenancy. iValtcrs v. T,ie Peop e, 2L 111., 178

Where possession of land alone is relied on for any legal purpose, in the

absence of pa' er title, it should be an actnai occupancy of Hie ]>remises in

question. Webb v. Sturtevant, 1 Scam., 181. III. Mutual Fire Insurance
Co. V. Marseilles M.in Co., 1 Gilin., 266.

Where two lots were claimed by a party, and improvements were made
on one, but the lots adjoined; the court held the occupancy extended to both.

Prettyman et al. v. Wilkey et al. 19 111., 235.

(2) It is everywhere conceded that delivery is necessary to the validity of

a deed. Hulick v. Scovil, 4 Gilm., 19, an I cases there ci ed. But delivery

may be made in various ways, and in some cases will be presumed, indeed

in most cases, until the contrary is shown by evidence In case of delivery

to
by

2 That the grantor part entire. y with all control over the deed; 3 That the

grantor, (except in cases of an escrow,) accompany the delivery by a declara-
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in 1810, and continued it until the sale to Thomas F. Herbert
by deed duly executed and recorded, bearing date the 7th day
of September, 1818, which was produced and read in evidence,

T. F. Herbert immediately upon the purchase, went into

peaceable possession under his deed from Edwards, and re-

mained in possession until his death which happened in 1821.

The plaintitfs also produced in evidence a deed regularly exe-

cuted and recorded from Charles Slade, administrator of said

T. F. Herbert, bearing date the 23d day of July, 1823, con-

veying to the lessors of the plaintiff the premises in question,

to whom he had sold the same under the authority of, and in

compliance with an act of the general assembly of the state of

Illinois, entitled "An act authorizing the administrator of

Thomas F. Herbert, deceased, to sell certain lands," approved
Dec. 19, 1822. The plaintiff also prov^ed that Charles Lou-
viere was in possession of the premises at the time of the

service of the declaration and notice, and here the plaintiffs

rested their case. The defendant then moved the court for a

nonsuit on the ground that the plaintiffs had not produced
sufficient evidence of title to put the defendant on his defense,

which motion the court overruled. The defendant then pro-

tion, intention, or intimation, that the deed is delivered for and on behalf
and to the use of the gran ee; 4. Tiiat the grantee has eventually accepted
the deed and claimed under it. Hidiek v. Scovil, supra.

These further propositions are well established by the courts :

1. That although a deed may, under certain circumstances, be presumed
to have been delivered by the grantor to the grantee and accepted by him,
yet this presumption maybe overcome by evidence which shows that there
was no delivery or acceptance. Hultck v. Scovil, 4 Gilm., 159. Bryan v.

Wash. 2 Gilm., 564. Ferguson v. Miles, 3 Gilm., 363. Wiggins v. Lusk, 12
ill., 132. Hines v. Keighblinger, 14 HI., 471.

2. That where a grantee claims under a deed, and has it in his possession,
this raises a presumption of a delivery and acceptance. Id.

3. A deed can not become operative by a delivery after the death of the
irrantor. Wiggiiis v. Liisk, supra. Barnes v. Hatch, 3 N. Hamp., 301.

Hale V. Hills, 8 Conn., ot). • Stilwell v. Hubbard, 20 Wend., 44. Baldwin
v. Maultsby, 5 Iredell, 505.

4. If a deed is made by A. to B. and deposited with C.,to be delivered to B.
on the death of A., the deed will take effect from the delivery to C. Belden
V. Carter, 4 Day, 66. Ruggles v. Lawson, 13 Johns., 285. Foster v. Mans-
field, 3 Metcalf, 412. Ooodeil v. Pierce, 2 Hill, 659. Tooley v. Dibble, iu., 64.1.

In Freeman's Digest, p. 1173, the case of Hines v. Keighblinger,!^ II!., 471,
is cited as conflicting with the case of Herbert v. Herbert; but on examina-
tion, I apprehend it will be found not to be the case. That the possessiun by
the grantee of a recorded deed is prima facie evidence! of a deli erv. is un-
disputed, and is the point decided in tlie case of Hines v. Keighblinger.
But when the possession of the deed is retained by the grantor, without proof
of d.^liverv, it is quite as well settled that the deed is inoperative, and the
fact that it has been recorded is not presumptive evidence of delivery. In
Wiggins v. Lusk, 12 111., 132, the deed had been recorded, but was found, at
the deaih of the grantor, among his papers. It was held by the court that it

was insufficient to convey the title; and the case of Herbeitv. Herbert, was
cited and approved.
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duced in evidence the record of a deed from T. F. Herbert,

to John C Herbert, bearing date the 29th of September,

1818, for the premises in question, which deed was not at-

tested by any subscribing witness, but was acknowledged before

a justice of the peace for Randolph county, within whicli

county the premises are situate, and recorded in the recorder's

office for said county, on the loth day of January, 1819.

This deed was objected to by the plaintitfs, on the ground that

it was not executed in conformity with law, having no sub-

scribing witness, and on the further ground that it had not

been delivered by the grantor, and accepted by the grantee
;

and to sustain this latter objection, the plaintiffs proved by
Charles Slade, the administrator aforesaid, (whose testimony

was objected to by the defendant on the ground that he was
the grantor, as administrator, in the deed under which the

plaintiff claimed, but who deposed that he had no interest in

the event of the suit, and his deed to plaintiffs contained no
covenants,) that he had found the deed from Thomas F. Her-
bert to John C. Herbert, among the papers of the said Thomas,
after his death. The original deed from T. F. Herbert, to J.

0. Herbert was not produced, nor was it proved that it was
ever in the possession of J. C. Herbert, nor was it proved

where the same was. The defendant then proved that T.

F. Herbert was indebted to the said J. C. Herbert in the

sum of $1,200, and that at the time of the execution of said

deed, he had incurred further responsibilities for the said T.

F. Herbert as his security amounting to more than $3,000,

that they were brothers, and that C. Slade, the administrator

of T. F. Herbert, permitted the said J. C. Herbert, by his

ao-ent, to take possession of the premises and receive the rents,

who had continued the possession ever since.

Upon this state of facts, the circuit court gave judgment
for the lessors of the plaintiff, which, by consent, was subject

to the opinion of the supreme court.

Ojnnion of the Court hy Justice Smith. Under the agreed

case, upon which this cause has been presented to this court,

four questions are to be considered :

1. Was the motion in the court below for a nonsuit, prop-

erly overruled ?

2. Was the executions of the deed of Slade, as administra-

tor of Herbert, valid; and did the title to the lands in ques-

tion pass thereby ?

3. Was the grantor, Slade, a competent witness on trial ?

4. Was there a due execution and delivery of the deed by
Thomas F. Herbert to John C. Herbert ?
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The action of ejectment is considered in reality as an action

of trespass, adding; thereto an execution by whicli the prevail-

ing party obtains the possession of the thing itself. The plain-

tilt' must prove property in himself, or a right of possession

—

he may try the title or not, and if he does not desire to ad-

duce his title, he may try nothing but the right of possession.

Prior possession is evidence of a fee, and, although the low-
est, unless rebutted by higher, it must clearly prevail. It is

equally well settled, that the lessor of the plaintiff must
I'ecover on the strength of his own title. Let these princi-

ples be applied to the case before us, and inquire upon what
evidence the court below overruled the motion for a nonsuit.

It appears from the case, that it was proven that IST. Edwards,
through whom the title in question is asserted, had peaceable
possession of the premises as early as 1810, and continued it,

without any chasm, until the sale to Thomas F. Herbert, on
the 7th of September, 1818; that Herbert, immediately upon
the purchase, went into peaceable possession, and died in

possession in 1821. A deed regularly executed by Charles
Slade, the administrator of Thomas F. Herbert, of the date

of the 23d May, 1823, conveying to the lessors of the plain-

tiff the land in question, which had been duly recorded, was
produced, and to whom he had sold the same under the

authority of and in compliance with a law of this state,

approved 19th December, 1822. The plaintift' also proved
that Charles Louviere, the tenant, was in possession at the

time of the service of the declaration, and here rested his case.

The supreme court of the state of New York have said,

that tit/e may he inferredfrom ten years' jwssesiiion^ sutticient

to put the defendant on his defense. Smith ex dem. Teller v.

Burtis and Woodward, 9 Johns. Rep., 197; and that a prior

possession, short of twenty years, under a claim of right, will

prevail over a subsequent possession of less than twenty
years, when no other evidence of title appears on either

side. There are several decisions of that court which sustain

this doctrine. Smith v. Lorillard, 10 Johns. Rep., 355. Jack-
son V. Myers, 3 do., 388. Jackson v. Harder, 4 do., 202.

The proof here adduced was p7'ima facie evidence both of

title and right of possession, and was sufficient to put the

defendant on his defense. It was not necessary that the

plaintift' should have shown a possession of twenty years, or

a paper title. His possession as proved, was presumptive
evidence of a fee, and was conclusive on the defendant,

until he showed a better title. Upon this state of the case,

the mere naked possession of the defendant could not pre-

vail against it. There can, then, be no doubt, that the
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motion for a nonsuit was properly overruled. The next

point to be considered is, the validity of the deed of the

administrator, executed by virtue of a law of this state, and
the effect thereof.

T. F. Herbert having died in 1821, between that time and
the making of the deed by the administrator in 1823, by
consent of the administrator, John C. Herbert, by his agent,

took possession of the premises in question, and continued

up to the present time. It is then contended, that the ad-

ministrator being out of the possession of the lands, at the

time of making the conveyance, that it is therefore void.

Upon the death of Herbert, the estate in the premises passed

to his heirs, and the legislature having l)y a law authorized

the sale of the premises by the administrator, we think it

not important to inquire whether the administrator was in

or out of the actual possession of the land, at the time of

making the conveyance by him. It may be doubted wliether

the possession of Herbert was such an adverse possession as

would have rendered a conveyance by the heirs void; but

the law of the legislature must be considered as a paramount

authority, and it being admitted that the conveyance has

been made agreeably to the provisions of that law, the estate,

of which Eterbert died seized, passed by that deed, and it

was well executed, and not void because of the possession

of the agent of John C. Herbert. Where the title is divested

by the operation of law, as in sales under execution, the pos-

session can not be considered such an adverse possession as

to defeat the deed and render it inoperative. Jackson v. Bush,

10 Johns. Rep., 223. The inquiry as to the competency of

Slade, the administrator and grantor of the deed to the lessor

of the plaintiff, will be now considered.

It is apparent that Slade had no interest in the decision of

the cause; he had entered into no covenants upon which he

could be liable ; upon general principles, then, he was a

competent witness, and the rule that all persons not affected

by crime or interest are competent witnesses, must prevail.

This is not a question of the admissibility of the maker of

an instrument to impeach it, or destroy it for want of a con-

sideration, or for fraud. Though even in such a case, the

grantors in a deed have been admitted in an action of eject-

ment in the supreme court of Massachusetts—that court

decid'ino- that the exception made, applies alone to negotiable

instrunients, which, upon principles of public policy and

morality, ought not to be suffered to be impeached. Zoper v.

Ilaynes, 11 Mass. Rep., 498.*

Vide Duncan v. Morrison and Duncan, ante, p. 151, and the cast's Iherj

referred to in note.
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In the present instance, Slade was not offered to prove any
fact in connection with the execution of liis deed as adminis-
trator, but collateral facts aftectinc^ the deed from Thomas F.
Herbert to John C. Herbert. His admissibility, then, de-

pended entirely upon his interest in the event of the suit, and
standing indifterent in that respect, he was properly admitted
to testify.

Tiie last and remaining question, and most important one
in the case, is, whether there was a delivery of the deed from
T. F. Herbert to John C. Herbert. The objection to it is,

that it was never delivered by the grantor to the grantee,

nor to any other person for his use, nor was there any accept-

ance by the grantee. The facts disclosed in relation to this

deed are, that it was found among the papers of Thomas F,

Herbert, after his death, by Slade, his administrator; that

the deed had never been in possession of the grantee, the
administrator having, after its discovery, delivered it to a
third person, and that tlie administrator did not know where
it was. The original deed was not produced in evidence, nor
its absence accounted for; but the records of the county,

which showed that the deed had no subscribing witness, wai
acknowledged betbre a justice of the peace, bore date on the

29th of September, 1818, and was i-eeorded on the 15th of

January, 1819. The defendant proved that Thomas F. Her-
bert was, in 1812, indebted unto the grantee, John C. Her-
bert, in the sum of $1,200, and that he had been compelled
to pay as security for Thomas F. Herbert, more than $3,000
since that time.

From this state of facts it is to be determined whether
there was a delivery and acceptance of the deed to John C.

Herbert.

It is most manifest that there could have been no delivery

of the deed to the grantee, so as to pass the estate. The act

of recording a deed can not amount to a delivery, wdien

there does not appear an assent or knowledge by the grantee

of the act. In this case, there is not a scintilla of evidence

calculated to lead the mind to the belief that the grantee

evi-'r knew of the existence of the deed until after the death

of the grantor. There could then have been no acceptance

b}^ the grantee, because the possession of the deed, if such
had been the fact, derived after the death of the grantor,

conld not amount to one, there having been no delivery

during the life of the grantor. That it is essential to the

validity of a well executed deed, that there should be a de-

livery, will not be controverted. This delivery is said to be
"either actual, by doing something and saying nothing, or
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else verbal, hy saying something and doing nothing, or it

may be both ; but by one or both of these, it must be made,
for otherwise, though it be never so well sealed and written,

yet is the deed of no force.

"It may be delivered to the party himself to whom it is

made, or to any other person by sufficient authority from
him, or it may be delivered to a stranger for, and in behalf,

and to the use of him for whom it is made without authority,

but if it be delivered to a stranger without any such dechira-

tion, unless it be delivered as au escrow, it seems that it is

not a sufficient delivery." Jackson v. Phipps, 12 Johns. Rep.,

419. 1 Shep. Touch., 57, 58. 2 Black. Com., 307. Viner's

Abr., 27, § 52.

It is also held to be essential to the legal operation of the

deed that the grantee assents to receive, and that there can

be no delivery without an acceptance. Indeed, a delivery of

a deed, which is essential to its existence and operation,

necessarily imports that there should be a recipient. Kow,
in this case, it would be idle to contend that there was a de-

livery and reception, when the grantor died before the grantee

knew of the existence of the deed? he could not then receive

that of the existence of which he had no knowledge, nor

could there have been a delivery to him without such an ac-

ceptance. There had been no act on the part of the grantor

before his death, tantamount to a delivery, much less an

actual one. The act of recording does not amount to it,

because there appears a total absence of knowledge, on the

part of the grantee, of such recording, or even of the exist-

ence of the deed until after the death of the grantor, and it

does not appear that he had ever received the deed. The
case of Jack-son v. Phipps, 12 Johns. Rep., 419, before referred

to, and Maymird v. Maynard and others, 10th Mass. Re]).,

457, are directly in point, and sustain the principles here laid

down. Without then inquiring whether the deed was fraud-

ulent, it is sufficient to ascertain that the deed was never well

executed by delivery, and that no estate passed thereby. The
judgment is therefore affirmed with costs, {a)

Judgment affirmed.

Breese, for plaintiffs.

Kane and Baker for defendants.

{a) Delivery is essential to the validity of a deed. 2 Stark, on Ev., 476,

477. Co. Litt., 36. (a) 2 Bl. Com., 306, 307.

The delivery of every deed must be proved, as well as the execution of it,

beins an essential requisite to its validity. Jackson v. Dunlap, 1 Johns.

Cases, 114. 2 Day's Kep., 280. 3 Dane's Dig., 356, § 21.

A formal delivery is not essential if there be acts evincing an intention to
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Eli S. Lattin, Plaintiff in Error, v. William A. Smith,

Defendant in Error.

ERROR TO JO DAVIESS.

A ca. SI. issued upon a judgment is not void on its face, tliou.^h it dops not
recite that the oath required by law to he made was made beiore it issued,

nor is it ncce svry ihat a declaration for an escape on such ca. sa. should
aver that ihe oath was made.

An officer acts at his peril ; he is bound to obey the mandate of the writ, and
if he proceeds to execute it he is bound to complete tlie execution of it.

I is sufficient to justifv the officer executin.u; the i)rocess, that the magist)nte
liad jurisdiction; he is not bound to examine into the validity of tiie pro-

ceedings or regularity of the process.

This was an action on the case against Lattin, commenced
in the Jo Daviess circuit court by the defendant in error for

an escape, to which Lattin pleaded not guilty, with notice of

special matter to be given in evidence. The plaintift' below,

to maintain his action, produced in evidence a ca. sa. issued

by a justice of the peace of Jo Daviess county, at the suit of

the plaintifl' below against one E. Q. Vance. The coun-el for

defendant below objected to the introduction of this CU: .'«. for

the reason that it did not appear on its face that the oath to

authorize the issuing a ca. sa. had been made, but the court

permitted the same to go in evidence to the jury, to which the

defendant below, by his counsel, excepted, and judgment on
the verdict being rendered against him after several continu-

ances, he has brought this writ of error, and assigned for

error,

1. That the court erred in permitting the ca. sa. to be read

deliver. Goodrich v. Walker, 1 John's Cases, 250. Verplanck v. Story et

uxor, 12 Johns. Kep., 5;J6.

A delivery is essential to the validity of a deed, and there can be no de-
livery witliout an acceptance by the grantee. Where A., residing in this
Slate, agreed with B., in Massachusetts, to give him a deed of his farm as se-

curity for a debt, and A., on his return home, in 1S08, executed and acknowl-
edged a deed to B.. and left it in the clerk's office on the same day to be re-

corded; neithe the grantor nor an v person in his behalf being present to
rece.ve the deed, and the grantee died in 1809, and in 1810 A. sent the deed
to t le S(in and heir of the grantee: it was held there was no delivery of the
deed. Jackson v. Phlpps. 12 Johns, llep., 418.

A. signs and seals a deed conveying land to his son, and leaves it with tlie

scrivener with directions to gee it recorded, which was done, and the deed
at the grantor's reques:, still retained in the scrivener's hands until tiie death
of the son, when the father reclaimed and canceled it, the son having known
nothing of the transaction. It was holdeu that the father was still en itled

to the land, as against the heirs of his son, the conveyance having never
been perfected by a delivery of the deed. Mayaard v. Maynard ani
others, 10 Mass. Rep., 456.

If one convey lands to pay his debts, yet keeps the conveyance, this is

fraudulent. 1 Dane's Dig., Ch. 32, Art. 13 § 6.

The grantor in a deed not interested in the event of the suit, is a compe-
tent witness to show that the deed was fraudulent. Loper v. Hayties, 11
Mass. Rep., 498. 3 Dane's Dig., Ch. 86, Art. 3, § 17 to 22.

4G
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to the jury, because it did not appear on its face that the

requisite oath had been made.
2. That the court erred in eiiterino; judgment in November

term, 1829, because between that time and the rendering the

verdict in the cause, three terms of the court had elapsed

which ought to operate as a discontinuance. To these errors

there was a joinder.

Opinion of the Court hy Justice Smith. The grounds of

error insisted on in the present cause, are not sustainable.

The ca. sa. upon which the defendant was arrested, was
properly admitted in evidence. It was not void on its face,

because of the want of a recital of the necessary oath having
been taken to authorize the magistrate to issue it. This court

are bound to presume that the magistrate acted in conformity

to the laws until the contrary appears, having jurisdiction over

the subject matter before him. The court will therefore

intend that what ought to have been done, was done, until it

be shown to be otherwise. Tlie evidence was therefore prop-

erly admitted, and it devolved on the defendant to show that

the law had not been complied with if it could have availed

him in such an event. The same reasons are equally applica-

ble to the want of an averment in the declaration of the taking

of the oaths. Such an averment was altogether unnecessary,

being substantially embraced in the averment that the ca. sa.

was sued out in conformity to law.

As to the main point which involves the liability of the

officer, the rule of law is well settled, that where process is

delivered to an officer he acts at his peril; that he is bound to

act in conformity with the commands of the writ, and if he
proceeds to execute it, he is bound to complete the execution.

1 Gallis., 519, Meecher et ah v. Wdsnn. It is doubtless true

that an action can not be maintained against an officer for not

executing void process, or process founded on a void judgment,

or suilering a prisoner to escape from such process. But if

the proceedings on the judgment on which process is founded,

are merely erroneous aud not void, he will be liable. AhJ>e

v. Waid., 8 Mass., 9. The magistrate, it is not denied, had

jurisdiction of the subject matter; the judgment was regularly

entered, and for aught that appears, the oath necessary to

have been administered before the ca. i^a. could issue, must be

presumed to have been taken.

It was sufficient then to justify the officer executing the pro-

cess, to know that the court had jurisdiction of the subject

matter, he was not bound to examine into the validity of the

proceedings, ur the regularity of the p-ocess, and even if it
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had been erroneous, lie would not have been liable as a tres-

passer for executing it. For this doctrine, the cases of //ill v.

Bateman, Stra., 710, case of the Marshalsea, 10 Co., 76,

{a) and Warner v. Shad, 10 Johns. Rep., 138.

The officer having proceeded to take the party into custody,

has, it would seem, tacitly admitted the regularity of the pro-

cess, and his subsequently permitting him to escape and go at

large, could not be justihed, unless, indeed, the process was

not merely voidable, but absolutely void. This not being the

fact, we can see no reason why, according to the principles

endeavored to be laid down, he should not be held liable for

the damages sustained by that act.

The objection, that a discontinuance in the cause has hap-

pened, is not sustainable, because the judgment has been

entered nunc pro tunc, and any supposed error on that gound

has been thereby cured. The judgment is affirmed with costs.

(«) (1)
Judgment ajfirmed.

Ford, for plaintiff in error.

Cowles, for defendant in error.

(n) Vide Salkeld, 273. Shirley v. Wrlfiht, where the sheriff had the de-

fendant in custody upon a ca. sa. issued after the year and a day without a
sci.fn.. and permitted him to escape. It was held the sheriff was liable, and
coujd not take advantage of the error. Vide also, 2 Searg. and Kawle, 152,

Lewis. Esq. v. Smith.

(1) See note to Moore v. Watis et al., 42. Brother v. Cannon, i Scam., 201.
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John Connolly, Appellant, v. Almond Cottle, Appcillee.

APPEAL FPtOM JO DAVIESS.

In an action upon a note evidently given to pay the debt of a third person, if

there is no consideration tor the promise expressed in the note, one should

be averred in the declaration, and the want of such averment is fatal.

A variance between the description of a note and the one produced in evi-

dence is fatal.

This was an action of assumpsit, commenced in the Jo

Daviess circuit court of the term of October, 1828, by Cottle

against Connolly on the following instrument of writing:

"St. Louis, 27th April, 1821.

We hereby obligate ourselves to pay or cause to be paid

unto the creditors of Samuel B. Smith, the following sums,

viz.:

To Almond Cottle, - - $350 or thereabouts,

" Alexander ISTash, . - 31
" Abijah Hull, - - 12

^. , James Tiernan, by power of att'y
Signed, J Connolly."

To the declaration the defendant pleaded non assumpsit gen-

erally, and non assumpsit within five years. An issue wa»

made up to the first plea, and to the second there was a de-

murrer and joinder. The demurrer being sustained to the

second plea, it was by leave of court, withdrawn, and the

cause submitted to the jury upon the plea of non assumpsit.

A verdict was found for the plaintiff, the appellee, and judg-

ment rendered thereon for three hundred and fifty dollars

and costs. The only evidence on the part of the plaintiff was

the writing above set out, on which the suit was instituted.

The defendant, by his counsel, moved the court to exclude it

from going as evidence to the jury, for the reason, as appears

from the bill of exceptions, that it was variant from the dec-

laration, which motion the court overruled, to which opinion

of the court in overruling said motion, the defendant, by his

counsel, excepted, and has appealed to this court, and as-

signed for error, among others,

1. The refusal of the court below to exclude the writing

declared on, on the ground of variance between it and the

declaration; and
2. The want of an averment of a consideration for the

defendant's promise, in the declaration.

Opinion of the Court ly Justice Smith. Various grounds
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of error have been assumed in this cause, and on which it is

contended the judgment below ought to be reversed.

It will be unnecessary to notice more than two, which are

deemed sufficient to require a reversal of the judgment.
The note declared on is evidently one given to pay the debt

of a third person. As there is neither a consideration for the

promise expressed on the face of the note, nor one averred in

the declaration, the omission in the last instance is certainly

fatal, whether the first be so or not.

It is deemed unnecessary to discuss the difference between
our statute of frauds, which is said to be the same as that

of Yirginia, under which, it has been adjudged, that the

difference between the use of the words "promise" and
"agreement," which is required to be in writing, renders it

unnecessary that the consideration for the promise shall be in

writing, and the British statute ; or whether the use of the

word "promise" in the one statute, and that of "agreement"
in the other, be a mere legal subtilty, because the omission to

aver in the declaration that there was a sufficient considera-

tion for the j)romise, and tlie ground of the legal liability of

the defendant, is such a substantial defect as can not be cured
after verdict.

There also existed a fatal variance between the instrument
declared on, and the one produced in evidence. This objec-

tion, it appears by the bill of exceptions, was taken on the

trial and overruled. The note declared on, is described as a

promise by the defendant to pay to the plaintiff the amount,
by the name of Almond Cottle; the note produced in evidence
promises to pay to the creditors of Samuel B. Smith, jointly,

the sums enumerated and set opposite each of the names of

said creditors, of whom the said Cottle is alleged to be one.

The promise in the note produced in evidence is a joint, and
not a several promise, and does not therefore support the

declaration. It is made to all the creditors of Samuel B.
Smith, and not to each separately. The variance, however,
in the description of the note, and the one produced, is obvi-

ously fatal. Sheehy v. Mandeville, 7 Cranch, 208. Fergu-
son V, Harwood, 7 ibid, 40.

The judgment of the circuit court is, for these reasons, re-

versed with costs, {a)

Judgment reversed.

Semple, for appellant.

Strode and Ford^ for appellee.

(a) As to variance, vide Taylor and Parker v. Kennedy, ante, p. 91. Rust
V. Frothingham and Fort, ante, p. 331. Prince v. Lamb, post.
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Timothy and "Wm. Brinkley, Appellants, v. Reuben Going,
Appellee.

APPEAL FROM GALLATIN".

A payee of a note, although he may have written an assignment on the back
of it, can maintain an action thereon in his own name, and his describing
himself "assignee" of the person to whom he made the assignment, may
be rejected as surplusage. The indorsement is in the control of the payee,
and he may strike it out or not as he thinks proper.

The possession of the note by the payee, iSj unless the contrary appears,
evidence that he is the bona fide holder of it.

Going, as assignee of Hulett, bronglit an action of debt

before a justice of the peace in Gallatin county, against the

appellants, upon a note under seal made payable to him, by
the appellants, on the back of which was an assignment of the

same to one Thomas Hulett, but crossed thus, ^. Judgment
was rendered by the justice of the peace in favor of Going,
and an appeal taken by the defendants to the circuit court.

On the trial of the appeal there, it appears from the bill of

exceptions, that the counsel for the appellants moved the

court to reverse the justice's judgment for want of proof that

Going had either paid the money to Hulett, or that said Hulett
had retransferred the note to him, which motion the court

overruled, and affirmed the judgment of the justice of the

peace. The bill of exceptions states further, that there was
proof that the defendant acknowledged the note to be just

after judgment was rendered by the justice of the peace, and
that he would pay the money by court, or let judgment go
against him. The appellants assigned for error,

1. That the plaintiff below sued as assignee of Hulett, when
it appeared that the note had not been assigned to him, and
that the court below erred in not reversing the judgment of

the justice of the peace for this variance; and
2. That the court erred in not reversing the judgment of

tlie justice on the ground that the note had not been retrans-

ferred to the plaintiff, and on the ground that the right of ac-

tion was vested in Hulett, and not in Going.

Opinion of the Court by Chief Justice Wilson. This is an
appeal from the judgment of the circuit court of Gallatin

county, affirming a judgment of a justice of the peace, rendered

against T. Brinkley in favor of K. Going, upon a joint and
several note made by T. and W. Brinkley to Going. On the

back of the note is an assignment by Going to Thomas Hulett;
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the signature of Going to the assignment is cros-'ied, and from

the bill of exceptions containing the evidence, it appears that

the defendant below acknowledged, after the judgment of the

justice was rendered, that the note was just, though it does not

appear that he knew of the assignment.

For the appellants it is contended, that Going can not main-

tain this action in his own name without accounting for the

assignment or a retransfer of the note. This position is untena-

ble. Tlie indorsement on the back of the note is in the con-

trol of the payee, which he may strike out or not, as he thinks

proper, and in this case he has stricken it out. But even if

the assignment had remained perfect, the possession of the

note by the payee, is, unless the contrary appears, evidence

that he is the bona fide holder and owner of the note, and will

enable him to maintain an action in his own name witliout a

reassignment, or receipt from the assignee, and the allegation

that he is assignee, may be regarded and rejected as surplus-

age. The presumption of law in favor of the appellee's claim,

is supported by the acknowledgment of the appellants, that tlie

note was just, and his promise to pay the money, or suffer

judgment to go by default. See Dugan el al. v. United

IS'dtes, 3 Wheat., 172. Lansdale v. Brown, 3 Wash., 404.

The judgment is affirmed with costs. (1)

Judgment affirmed.

Eddy, for appellants.

Gatewood, for appellee.

Timothy Brinkley, Appellant, v. Reuben Going, Appellee.

APPEAL FROM GALLATIN.

The payee and holder of any n 'gotiable note, with an assignment thereon
to a ttiird person, can, witaou a reassignment, maintain an action in his

own name, (a)

The facts in this case are the same in all respects as those

in the case of T. and W. Brinkley v. Going, supra.

Opinion of the Court hy Chief Justice Wilson. The sin-

gle point presented in this case, is, whether the payee and

(1) Tlie princi'>les of this decision have been reaffirmed inthe fo lowiu::;

cases. Kyle v. Thomps ni ei al., 2 Scam , 432. Campbell v. Humphries, J

Scam., 4.8. Park^ v. Brown, IG 111., 45k

A payee may, at the trial, erase any assignments which are on the note. Id.

{a) Aiite, p. 3GI).
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holder of a negotiable note, with an assignment thereon to a

third person, can, without a reassignment, maintain an action

in his own name. The case of Brinhley v. Going^ decided at

the present term, is in every respect analogous to this one.

There it was decided that the payee could maintain the action

in his own name. In conformity to that decision, the judg-

ment of the court below must be affirmed.

Judgment affirmed
iLddy, for appellant.

Gatewood, for appellee.

Jaeret Garner, Plaintiff in Error, v. M. C. "Willis, Defend-
ant in error.

EKROR TO GALLATIN".

The oldest execution first delivered to the officer, binds the personal property,
tliDUuh issued upon a junior judgment. An execution returned "not
levied," is functus officio.

If a purchaser, at a sheriff's or constable's sale, takes possession of the pro-
perty puicliised, without the consent and a<jainst the command of the
ort^c^r, tliouuh the purchaser be the plaintiff, in the fiere facias under
which the sale is made, he is a trespasser.

Opinion of the Court hy Chief Justice "Wilson. This is an
action of trespass, brought by Willis against Garner, and the

following facts are submitted by the parties, for the opinion

of the court as to the law thereon, viz.:

There were two judgments on a justice's docket against

John Huston, one in favor of Wight, the other in favor of

Garner, Wight, the plaintiif in the oldest judgment, sued
out an execution which was returned " not levied; " Garner
then took out an execution on his judgment, which Avas lev-

ied by the defendant in error, Willis, who was a constable,

on the horse of Huston, after which, Wight took out a second
execution upon his judgment, which Willis also levied on the

same horse, and sold him under both. Garner became the

purchaser, and took possession of the horse without the con-

sent and against the command of Willis. Now, it is agreed,

that if Garner's execution should, in law, be first satisfied,

and also that Garner was guilty of a trespass in taking the

horse, then judgment is to be given against him for nominal
damages; but if the court should be of opinion that Wight's
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execution bound the property, tlien judgment is to be given
tor its value and costs. The judgment of tlie court below
was against Garner, and for the amount of Wight's execu-
tion. To reverse this judgment, this writ of error is prose-
cuted.

In deciding this case, the court below seems to have gone
upon the ground that the oldest execution created a lien

upon the defendant's personal estate, and that the lien was
kept alive, and extended to a second execution issued upon
the same judgment after the return of the iirst, and in exclu-
sion to Garner's execution issued after the return of Wight's.

This position is not maintainable, either upon the princi-

ples of the common law, or the provisions of the statute. At
common law, WTits of execution had relation to their teste,

and subjected the estate of the defendant from that time to

be levied on and sold, wherever it might be found, between
different plaintiffs against the same defendant, however, the
law created no lien in favor of one to the prejudice of the
other, on account of the age of their executions, but it im-
posed an obligation on the officer to act impartially, and of
two executions in hand at the same time, to satisfy that first

which was first received. If he departs from this rule, and
levies the last execution first, he does it at his peril, and
though a sale under that would be legal as respects pur-
chasers, the officer would be responsible to the plaintiff in

the first execution.

The statute of 1825, regulating judgments and executions,
and which is the only one applicable to this case, provides,*
'• that no writ of execution shall bind the goods, e^c, of anv
person against whom such writ shall be issued, but from the
time such writ shall be delivered to the sheriff' or other
officer."

This statute changes the common law only so far as to

limit the commencement of the binding efficacy of the exe-
cutions to the time of their delivery to the officer; it was cer-

tainly not intended to give them a more extensive operation
than they had before its passage. Such is the construction
given by the courts of England and Kentucky to a similar
statute. They have repeatedly decided that an execution,
after the expiration of the time when by law it should be
returned, is officially dead, and that its delivery to an officer

in the first instance, does not create a lien which can be pre-
served and continued to a subsequent execution issued after
the return of the first. 4 Bibb, 29. Salkeld, 320.

* Rev. Laws of 1829, page 86, sect. 6.

47
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Upon this point the court below erred. The next inquiry

is, as to the liability of Garner to an action of trespass, for

taking the property out of the possession of the constable

against his will. The general principle, that a sheriff or con-

stable who seizes goods on an execution, has a special prop-

erty in them, and may maintain trover or trespass against a

wrong-doer, is well settled, and there are no circumstances

in this case to take it out of the operation of tliis rule.

Garner, being the plaintiff in one of the executions under

which the horse was sold, gave him no interest in the prop-

erty; his only title to the possession was the sheriff's sale,

and his right under that was not complete until the terms of

sale were complied with by the payment of the purchase

money, or the delivery of the property to him by the officer.

The sale being under both Wight's and Garner's executions,

the constable might have applied the proceeds to the discharge

of either, and his liability for a wrong application of it, affords

no justification to Garner. It may also be observed that offi-

cers are entitled to retain their fees; but the benefit of this

principle would be defeated if a plaintiff in an execution,

who becomes a purchaser, was entitled to more favor than a

stranger. Under this view of the case, I am of opinion that

Garner's execution should have been first satisfied, and also,

that he was guilty of a trespass in taking the property against

the consent of the constable. The judgment of the circuit

court is therefore reversed, and judgment rendered against

the appellant for one cent damages and costs below, and that

the appellant recover the costs in this court. (1)

Judgment reversed.

Gatewood, for appellant.

Eddy^ for appellee.

(1) Where two or more writs of % fa. are delivered at diit.neni tiniv:,?

either to the same or different officers, and no sale is actually made of tiie de-

fendant's Konds, the execution first delivered must have the priority, thousli

the first seizure may have been made on a subsequent execution. But where
the goods a^e actually sold by virtue of a levy made utKk'r a junior execu-

tion, the sale will be good, and the property can not afterw irds be taken from
the purchaser by the senior execution. The only remedy of the party in-

jured is against the officer. Rogers v. Dicksy, 1 Gilm., G;5'j.

An execution becomes a lien on the personal property of the defendant
from the thne it is indorsed by the constable, and no subsequent sa'e hv the

defendant can affect the rights of the plaintiff. Marshall v. Cunningham,
13 111., 20.

If a defendant dies between the teste of an execution and its delivery to

the sheriff, the sheriff can not pro :eed to make a levy under it. People v.

jBradtcy, 17 III., 485. ,..,., .o.
An execution i-sued after the death of the .ludgment deb or, is void, and if

a sheriff' sells land under it, his deed is a nullity. Lnflin v. RerrbvfMn, 16

ill., 301.
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Ignatius R. Simms, Appellant, v. Joseph Klein, Appellee.

APPEAL FROM MOEGAN".

A sheriff's return in this form: "I. R. Simms summoned by reading" and
and signed by the sheriff, and dated, is sufficient.

Neither tlie law, nor the practice of the courts requires that the judgment
should contain the amount of cos.s in numero.

Ten per cent, damages allowed, where the appeal was evidently taken for
delay.

Klien brought an action of assumpsit in the court below
against Simms, on a promissory note, and recovered a judg-
ment by default, and the clerk assessed the damages. The
declaration was in the usual form. The sheriif 's return to

the original summons against Simms, was in this form, viz.:

"7. B. Siinms summoned by reading, this 17th day of Au-
gust, 1830. S. T. Matthews, sheriff."

Several errors have been assigned, which are particularly

noticed in the opinion of the court.

Opinion ofthe Court ly Justice Smith. The appellant relies

on four errors assigned as cause for the reversal of the judg-
ment:

1. The insufficiency of the return of the sheriff of the ser-
vice of the summons.

2. The insufticiency of an allegation of a promise in the
declaration to pay the sum demanded.

3. That the judgment by default is erroneous, because no
evidence appears to show how the clerk assessed the damages.

4. That as the judgment does not include the costs in nu-
mero, it is error.

The whole of the objections are considered untenable.
The return shows that the defendant was regularly sum-
moned, although his name was written "Z M. Simms/' in the
return, and the court will infer that it is the defendant, al-

though his christian name is not written out at length. The

The death of a defendant in execution, after its delivery to the sheriff, but
before a levy under it by him, will not prevent that officer from proceeding to
levy and sell. Dodge v. Mack, 22 111., 93.

A title, acquired under an execution issued after the death of the defend-
ant, is not prima facie void; it becomes so upon proof of the fact of the
death. Finch et al. v. Martin et ul., 19 111., 105.

A return of an officer to an execution is not simply his indorsement upon
the process, but is the actual placing it in the office from which it issued.
Until then he may change the indorsement, and afterwards, only by permis-
sion of the court. Nelson et al. v. Cook, 19 111., 4J0.
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objection is considered frivolous. Equally so are tlie second

and third objections. The declaration is sufficient, and even
technically correct, and the mode of entering up the default

of the defendant and assessing damages is the only one recog-

nized by courts.

As to the last objection, that the judgment does not con-

tain the amount of the costs in a particular enumeration oi

their amount, it is a sufficient answer, that neither the law,

nor the practice of our court requires it to be done ; and it

is also manifest that, from our naode of proceeding in the cir-

cuit court, it would be impracticable to comply with such a

form.

In every aspect in which this case can be viewed, it must
be considered as having been brought here for delay, and as

such, the court is of opinion that the judgment should be

affirmed with ten per cent, damages and costs. (1)

Judgment affirmed

McConnel, for appellant.

Thomas, for appellee.

Solomon Blue, Plaintiff in Error, v. Weir and Yanlanding-
HAM, Defendants in Error.

ERROR TO GALLATIN.

A justice of the peace has no jurisdiction if the whole claim of the plaintiff

exceeds one hundred dollar >, thou'j;h it may be reduced by credits before
suit brought to a sum less than one hundred dollars.

The defendants in error brought suit before a justice of

the peace, against the plaintiff in error, on an account which
amounted to two hundred and eighty-four dollars and eleven

cents, but which was reduced, by credits, to eighty-four dol-

lars and eleven cents, and recovered a judgment against him
for that sum, from which judgment the plaintiff in error ap-

pealed to the circuit court of Gallatin county. On the trial

of the cause there, a motion was made by the plaintiff in

error to dismiss the suit, and reverse the judgment, on the

ground that the account sued on exceeded the jurisdiction of

a justice of the peace ; the court overruled the motion, and

(1; See note to Ryan v. Eads, ante, 217.
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affirmed the judgment of tlie justice ; to reverse which judg-

ment this writ of error is prosecuted, and the refusal of tlie

court to dismiss the suit and reverse the judgment is, among
other things, assigned for error.

Opinion of the Court hy Chief Justice "Wilson. One of

the errors assigned for the reversal of this judgment is, that

the cause of action exceeded the jurisdiction of a justice of

the peace.

The statute of 1827'^^ giving jurisdiction to justices of the

peace in civil cases, enumerates, among other causes of ac-

tion, any debt claimed to be due upon open and unsettled

accounts between individuals, where the whole amount of

the accounts of either party shall not exceed one hundred
dollars. The account offered in evidence before the justice

in this case by the plaintiff below, was an open and unsettled

account amounting to two hundred and eighty-four dollars

and eleven cents. Credits, it is true, are given at the foot of

the account to the defendant, which reduce the amount pur-

porting, by the account, to be due the plaintiff, below one
hundred dollars. These credits are given by the plaintiff"

himself ; the balance was not ascertained by a settlement

between the parties as contemplated by the statute. To
ascertain the balance due the plaintiff", it was necessary for

the justice to investigate an account greatly exceeding one
hundred dollars. This power is not conferred by the statute,

and the justice exceeded his jurisdiction in assuming it. The
judgment of the court below must be reversed for want of

jurisdiction in the magistrate, {a)

Webb, for plaintiff in error.

Eddy^ for defendant in error.

Judgment reversed.

* Revis d code of 1.S27, p. 25 •.

(a) Vide C an> v. Cornelius, ante, 46. Maurer v. Dcriicli, ante, 197.

EiUs V. Unlder, ante, p. 3M.
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Philander Woodwoeth, Plaintiff in Error, v. Enoch Paine's
Administrators, Defendant's in Error.

ERROR TO RANDOLPH.

Notwithstanding the act of 1823, regulating the distribution of an intestate's

estate, a jud.unient obtained before th it time against the intestate m his
life time, is entitled to preference in the payment of Iris debts out of his
personal assets, even if the es ate is insolvent.

A statute enumerating things or persons of an inferior dignity, shall not be
cous.rued to extend to tliose of a superior dignity.

The plaintiff in error obtained a judgment in tlie Randolph
circuit court, against Paine in his life time, in 1822 ; and
after his death, sued out a, scire Jacias to revive it against his

administrators. The plea to the soi. fa. was in the following

Avoi'ds : "The said defendants come and defend the wrong
and injury, when, where, &c. ; and for plea say that the plain-

tilf {actio non) because they say that the whole amount of

assets which have come to their hands to be administered is

one thousand hfty-six dollars ninety-nine cents
;
that the

burial expenses and the expenses of the last illness of the

said Paine, deceased, the allowance made by the judge of pro-

bate to the widow, and the expenses of administration amount
together to the sum of three hundred eighty-two dollars forty-

four three-fourth cents, leaving for distribution among the

several creditors, the sum of six hundred seventy-four dollars

lifty-live cents. These defendants aver that the amount of

claims and demands against the estate of said Paine, deceased,

entitled to a distributive share of the said assets, is three thou-

sand six hundred fifty-three dollars thirty-seven and a half

cents, and that the actual amount paid upon the said claims

and demands by these defendants, exclusive of the sum of

three hundred eighty-two dollars forty-four and three-fourth

cents aforesaid, is eight hundred eighty-three dollars sixty-two

and a half cents. That the amount of the claim and demand
of the plaintiff aforesaid, is about nine hundred eighty-eight

dollars in state paper, and three hundred twenty-nine dollars

in specie, or thereabouts, and these defendants aver that they

have paid to the said plaintiif, on account thereof, the sum of

one hundred fifty-five dollars sixty-eight cents, and that the

said plaintifi" hath obtained a judgment against these defend-

ants in their individual character, for the sum of two hundred

and fifty dollars, a part of which has been made of the sa.e of

the property of these defendants by execution, and a part

whereof is not paid, to wit, the sum of dollars, for wliicli
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last mentioned sum of dollars, the plaintiff now lias exe-

cution levied ; wherefore, these defendants say that tlie said

plaintiff has received his distributive share of the assets afore-

said, and this they are i-eadj to verify, wherefore, they pray
judgment, &c. This plea was demurred to, and the demurrer
was overruled by the circuit court, and a writ of error prose-

cuted to reverse that judgment.

Ojyinion of the Court hy Chief Justice "Wilson. Wood-
worth, the plaintiff in this case, sued out a S'-ire facias against
Greenup an I Conway, administrators of Enoch Paine, de-

ceased, to revive a judgment obtained against Paine in 1822,
for the sum of one thousand iifty-six dollars sixty-one cents.

To this sci. fa. the defendants pleaded, among other things,

outstanding claims against the esrate of their intestate, exclu-
sive of the judgment of the plaintiff', greatly exceeding the
amount of assets that remained in their hands, but neither
the nature of those claims, whether judgments, specialties or
parol, nor the time of the death of Paine, are set forth. To
this plea theie was a demurrer, which was overruled by the
court. For the defendants it is contended that the statute ot

1823,* relative to deceased persons' estates, placed all demands
against the estates of such persons (except funeral expenses)
upon the same footing, as well jiulgments as debts by specialty
and parol, and that each claim was entitled to a distributive
share of the assets according to its amount, without reo-ard to

the nature of the claim.

The statute of 1823 referred to, is clearly prospective in its

operation, and was so decided in the case of Betts and Smith,
administrators of Jones v. Bo)id.-\ If the position of the
defendants was true as regards judgments against persons
dying since the passage of this act, .it was incumbent upon
them to have shown the death of their intestate subsequent to
that time. According to the construction of the statute for
which they contend, this is a material fact which should have
been affirmatively stated. The plea in this respect is bad • it

leaves the time of the decease of Paine uncertain, and the
rule is that a plea which has two intendments, shall be taken
most strongly against the party pleading it. Cliitty Pi., 521.
The imperfections of the defendant's plea are sufficient to

reverse the judgment of the court below, but as this case has
to be remanded for further proceedings, it becomes necessary
to inquire whether the act of 1823, was intended to apply to
judgments rendered previous to its passage. After enumera-

* Laws of 182;J, p. 127 f Ante, \\ 2-!7
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ting several descriptions of claims that shall be entitled to a

preierence in the distribution of an intestate's estate where
the same is insuthcient to pay all the debts, it provides "that

executors, &c., shall then pay the balance on the legal de-

mands, in equal proportions, according to their amount, with-

out regard to the nature of said demand, not giving preference

to any debts on account of the instrument of writing on which
the same may be found." Judgments, it will be perceived,

are not mentioned in the statute, and it is a rule of law that

an enumeration of things or persons of an inferior dignity,

shall not extend to a superior. A judgment is a demand, but
it is not a demand evidenced by an instrument of writing as

contemplated by the statute. It is a debt of record created

by operation of law, in which the original demand, whether
evidenced by oral testimony or specialty, is merged. At com-
mon law, debts were to be paid by executors, &c., according

to their dignity. Our statute was intended to establish a more
equitable rule, and, without taking from the judgment cred-

itor the fruits of his diligence, required other debts to be paid

pro ?\ita, regarJless of the kind of testimony by which they

were to be established. 1 Bl. Com., 88. 3 Burr. Rep., 1548.

3 Bl. Com., 389. 2 Bl. Com., 465.

According to the law in force, at the time the judgment
upon which this sci.fa. issued was obtained, a judgment bound
the real estate of a defendant from its rendition, and the per-

sonal from the delivery of an execution into the hands of an
officer. No sale or transfer made by a defendant of his prop-

erty, after that time, could divest the plaintiff of the lien

wdiich the law gave him on the property, for the purpose of

satisfying his acbt. Without inquiring into the power of the

legislature to divest a party of a right thus acquired, it is suf-

hcient for the present case, that they have not attempted it by
naming judgments, or using any other terms that will neces-

sarily include them; and a previous right or remedy can not
be taken away without a positive enactment; it is never done
by implication. 19 Vin., 514. Dane's Abr., Chap. 196.

The same legislature that enacted the statute relative to the

distribution of intestates' estates, a few days after its passage,

re-enacted the law of 1821, which made judgments bind the
property of a defendant. If then the defendant's construc-

tion of the first law be right, the second one, as regards judg-
ments against persons subsequently dying, is a nulliry, even
though an execution had been issued and levied, previous to

his death. This certainly can not be true. If, however,
either statute conflicts with, and repeals part of the other, it

is the defendant's position which is taken away by the re-enact-
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inent of tlie law of 1821. If tlie view I liave taken of tin's

subject be correct, then both statutes may have an operation

M'ithout violatinf^ leii^al principles, or doini^ injustice to any,

and two laws of the same session, and in part on the same sub-

ject, each evidently intended by the legislature to have full

operation, will be reconciled and preserved. For these rea-

sons, the judgment of the court below must be reversed with

costs, and the cause remanded, with leave given the defend-

ants to plead over. (1)
Judgment reversed.

Breese and Baker, for plaintiff in error.

Hall, for defendants in error.

Bryan Teague, Plaintiff in Error, v. Lansing S. "Wells, De-
fendant in Error.

ERROK TO MADISON.

On an appeal taken by the de'eniant f'om tho judgment of a justice of 'lift

peac , the circuic court can not rule the plaintiff to give security for c is s.

Opinion of the Court hy Justice Lockwood. This was an
action commenced by the plaintiff before a justice of the

peace, in which court he recovered a judgment for nine dol-

lars and twenty-eight cents. The defendant took an appeal to

the circuit court, and there, on filing an affidavit that the
plaintiff was unable to pay the costs, obtained a rule that the

plaintiff should give additional security for costs, or that the

suit would be dismissed, and the judgment of the court below
reversed. The plaintiff having failed to file the required
security, the suit was dismissed at the plaintiff's costs, and
the judgment of the justice of the peace reversed. To obtain

a reversal of the judgment of the circuit court, a writ of error

has been brought to this court.

(1) statutes which treat of things or persons of an inferior rank, cnn n^t,
by iiny g neral words, be extended to ihose of a superior. Hall et al. v.

Byrne et al., l Scam., 140.

Now we have the following statute on <hi- subject: "The word 'person'
or 'pi'rsons,' as well as ail words referring to, or importing persons, shall be
deemed to ext 'Ud to and include i odies pulitic a. id corporate, as well as in-
dividuals." Scates' C lup., 722, sec. :.9.

Corporations ar>' incl'dd in the word "person" in the att.icbment law.
Mineral Poiit R. R. v. Keep, 22 ill , 9.
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The only question presented for the decision of this court

is whether the lirst section of the act concerning costs,

passed 10th January, 1827,* applies to appeals taken from a

justice of the peace to the circuit court. We are of opinion
that the legislature only contemplated requiring voluntary

plaintiifs to give security for costs by this section. In this

case the plaintiff was satisfied with the decision of the magis-
trate, and it seems unreasonable to compel him to give secu-

rity to prosecute a suit against his inclination and interest.

Such a principle does not comport either with the act or with
justice.

The judgment, therefore, of the circuit court, must be
reversed with costs, and the cause remanded for farther pro-

ceed;ngs. (1)

Judgment 7'eversed.

Semple^ for plaintiff in error.

£lachvjell, for defendant in error.

Fkancis Prince, Plaintiff in Error, v. Levi La.mb, Defendant
in Error.

ERROR TO GALLATIN.

Varianc'S betwe'n the writ and dec'aration, can only te t ken nd antao:? f

by plea in aliatcment—iliey are not re died by a gt-neral demurrer, nor
can tliey be assigned f r error.

It is no es-ential to entitle a par y tor. 'cover interest on a jndTmentrendced
ill another state and Si ed on he e. tint th(^ dec ara ioa should a egeha bv
tlie xaws of the state where tire j d^^mellt was rendend. inter, st is recover-

able.

A judgment rendered fo " interest on lie amount," without stating what the
amount is, by way of damages, is uncertain, an! ther.-fore erroneou .

Wiiere tliis court I ave the power to render such a judjcmen" a- th > rourt

below oi!ght to have rendered, it will do so, w.thoat sending the parlies

ack for t.iat purpose.

This was an action of debt in the Gallatin circuit court,

brouijht on a record of a judgment obtained in the state of

Kentucky, against Prince. The first declaration and writ

demanded a debt of 206 dolhirs and 50 cents, and 150 dollars

damao;es. The alias writ is for the same demand, but the

amended declaration demands a debt of 206 dollars and 50

cents, and interest from the 25th of December, 1820. The

* Rev. Code of 18 7. p. 103, s c 1, title "Costs."

(1 A frm d in Camp'ieU v Giblin, V.) 11 ., 5 .
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defendant below, tlie plaintiff in error here, pleaded nul iiel

record and payment. The court, by consent, tried both
issues, and gave judgment for the plaintiff below, for 20G
dollars and 50 cents, with interest on 200 dollars, from the

25th day of December, 1820, until paid. Tiie points relied

on by the plaintiff in error, are fully stated in the opinion

of the court.

Opinion of the Court hy Judice Smith. The points relied

on for a reversal of the judgment of the circuit court, are :

1. That the judgment was for a greater amount than the

sum named in the writ, or demanded in the declaration.

2. That in the absence of an averment that by the laws of

Kentucky, judgments bear interest, the court below C!_>uld

not give judgment for the interest specified in the Kentucky
judgment.

3. That the judgment is uncertain, being for a constantly-

accruing interest on a part, and silent as to another part.

4. That the court did not inquire into the value of Ken-
tucky bank paper.

5. That the Kentucky judgment is not correctly stated, in

the declaration, in respect to the amount of costs, and should
have been rejected on the plea of mil tiel record.

I shall consider the points raised as they are stated. Under
the first, it is contended that the judgment was for a greater

amount than was specified in the writ and declaration, and
that therefore the judgment is erroneous. The variance, if

there be one, between the writ and the declaration, should have
been taken advantage ot before plea pleaded. It is now too

late to urge that, as error, here. Variances between the

writ and declaration are matters pleadable in abatement
only, and can not be taken advantage of, even upon a gen-
eral demurrer. Dunal et al. v. Craig, 2 Wheat., 45. Gar-
land y. Chattel, 12 Johns. Rep., 430. Chirac et al. v. Rencher.
11 Wheat., 280. (1)

On the second point it is deemed only necessary to remark,
that it is not essential to entitle a party to recover interest on.

a judgment, that it should be shown, in the declaration, that

by the laws of the state where the judgment is recovered,

interest is allowed thereon by statute.

Tiie judgment is a debt, and may be assimilated to a con-

tract to pay a sum certain with interest. Such interest is

recovei'able as a part of the contract, in the present case, by
way of damages for the detention of the debt, the interest

(1) See note 1 to Rxis v. Fr>thing tarn, ante, 331.
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bein^ a part of the judgment. Interest is recoverable on an

ordinary judgment which contains in itself no award thereof,

by way of damages.

The fourth objection, that the court did not inquire into

the value of Kentucky paper, is readily disposed of. There

was no obligation on the plaintiff to receive the Kentucky

bank paper, in conformity with the indorsement made on

the execution, except under it. The defendant having neg-

lected to avail himself of that offer at the proper time, can

not now avail himself of it. The judgment is for dollars,

and the court could only recognize by that judgment the

standard value of the legal currency of the United States,

without discount or abatement of value.

The variance between the declaration and the record, pro-

duced as evidence to rebut the plea of nul tiel record, will

be considered. The declaration alleges that the defendant

is indebted unto the plaintiff in the sum of 206 dollars and

50 cents, and also interest thereon, to be computed after the

rate of six per centum per annum, from the 25th day of

December, 1820. The judgment adduced as evidence, is ibr

200 dollars debt, with interest thereon, to be computed after

the rate of six per cent, per annum, from the 25th day of

December, 1820, until paid, and also six dollars and fifty

cents for costs. The question of variance is, then, whether

the six dollars and fifty cents are to be considered as a part

of the debt or not. This case is distinguishable from the

case of Giles v. Shaw''^ in this, that here the record of the

proceedings show that the six dollars and fifty cents which

are the costs, are a part of the record itself, duly certified

under the hand of the clerk to be so, the award of the exe-

cution and the execution itself being inserted in, and made
a part of the recoi'd, in which the costs are recited to have

been the actual costs awarded to the plaintiff. In the case of

Giles V. Shaiv, there were not so shown, nor was there any

evidence that they formed any portion of the record, and

were, for that reason, considered as entirely dehors the

record. It is then manifest, that the record produced in

evidence negatives the plea of nul tiel record, and the judg-

ment for the plaintiff on the plea was therefore correctly

given.

The objection that the judgment is uncertain, being for

interest on the amount, without rendering that amount into

a precise sum in damagjs, is well taken. In this particular,

the judgment is manifestly err>>neoas for want of cer.ainty.

*^/it ,p. 12j.
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The judgment must, therefore, be reversed in that portion

of it which gives the interest on the amount of the origina

judgment in Kentucky. But still, as the court here have the

power to render such judgment as the court below ought to

have rendered, and as the amount of interest is readily com-

putable, the error is to be remedied without sending the

parties back for such purpose. The amount of damages can

be ascertained by the clerk of this court, which should be

allowed for the interest, and the judgment is to be entered

in conformity with this view of that part of the case, at the

costs of the defendant in error, (a) (2)

Eddy^ for plaintiff in error.

W. Thomas and Rowan, for defendant in error.

IS". BucKMASTER, Plaintiff in Error, v. Henry Eddy, Defend-
ant in Error.

ERROR TO GALLATIN".

A bond for the conveyance of land executed on the 9th day of January, 1819,

is not assignable, 'the statute of 1807 governs in such case.

Opinion of the Court hy Chief Justice Wilson. This is

an action brought in the circuit court of Gallatin county by
H. Eddy, as assignee of William Grundy, upon a bond exe-

cuted by Buckmaster to Grundy on the 9tli day of January,

1819, and which is alleged in the declaration to have been
assigned to Eddy on the same day. The penalty of the bond
is eight hundred dollars, conditioned to be void upon Buck-
master's making a deed to Grundy to a certain tract of land.

The defendant below, after having taken several exceptions

to the proceedings, suffered judgment to go by default, and
then moved in arrest of judgment, on the ground that the

instrument upon which suit was brought was not assignable,

which motion was overruled by the court. This is assigned

(a) A narr. in debt for 860L 12s Id., founded on a decree in chmcery for
that sum, with interest from a certain day, to the day of rendering tlie de-
cree, is fata ly defi ctive. 1 Cranch, 209

(2) Affirmed in Wilmana v. Bank of Tllinoii, 1 G'lm., 667.
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here, for error, and is principally relied on to reverse the
judgment.

It is not pretended that at common law, this bond is assign-

able. Has the statute then of 1807,* which was the.onlj one
in force relative to the assignment of writings at the time this

was executed, embraced it? The first section of that statute

makes all notes in writing for the payment of money, assign-

able; the fifth section provides that " the assignments of bills,

bonds or other writings obligatory for the payment of money,
or any specific article shall be good," and the assignee may
maintain an action in his own name. The writing upon
which this action is brought, is for the conveyance of land,

and does not come within the description of assignable instru-

ments specified in the statute. The word "property" has
been decided to be a general term, including every visible

subject of ownership, but this comprehensive meaning of the
term may be circumscribed, by coupling with it other terms
which from their common acceptation, as well as their gram-
matical construction, are applicable to one class of property,
in contradistinction to another. In the statute under con-

sideration, however, the word property is not used ; the lan-

guage is, "money, or any specific article." These are not
technical terms, including as well real, as personal proper-
ty. On the contrary they are terms applicable to objects of
a personal nature, and can not, by a fair construction, be
made to embrace real estate. The judgment of the court

below must be reversed. (1)

Judgment reversed.

Gatewood and Semple^-iox plaintiff in error.

• Eddy, for defendant in error.

* Eev. Code of 1807, p. 48.

(1) A deed containing mutual covenants, on the one part to lease a house
and niacnine, and keep the machine in ordei; and on the other, to pay the
rent and return the machine, is not assignable so as to transfer the legal in-
terest. Beezley v. Jones, 1 Scam.. 34.

The lessor can not assign a lease by indorsement, so as to give the assignee
such a legal interest as can be enforced in his name, although the assij^nee
mav, in that way, acquire an equitable title to the rents. Chapman v. Mc-
Grew, 20 111., 101. Dixon v. Buell, 21 111., 203.

Equity treats the assignee of a contract not assignable at law, as the party
in interest, and will afford him relief in a proceeding instituted in his own
name. Id.

A judgment is not assignable so as to authorize an execution to issue in
the name of the assignee; it should still issue in the name of the assignor.
ElUOu V. Sneed, 1 Scam., 517. McJilton v. Love, 13 111., 495.
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Hampton Pankey, Plaintiff in Error, v. SxEPirEX Mitchell,
Defendant in Error.

ERROR TO GALLATLN".

An alteration nnde in a note without the knowledge or assent of th"- payor,
renders the note void. The proper plea in such case is non cstf.ictwn.

Mitchell sued Pankey before a justice of the peace of Gal-
latin county for a debt of thirty-seven dollars, and recovered
a jndornient against him for that amount, and costs. Pankey
appealed to the circuit court where the judgment of the justice

was atKrmed. On the trial there, a bill of exceptions was
taken to the opinion of the court, from which the f>:)llo\ving

facts appear, viz.: The plaintiff was sworn and stated that

he had a note on the defendant, signed, also by one Stephen
Poach, for thirty-seven dollars, due about the first day of
June, 1830, which was lost. The plaintitf then swore three
witnesses, and examined one as to the description and con-
tents of said note, and rested his case. The defendant then
examined one of these witnesses, and proved that the defend-
ant, with Roach, at his own house, executed a note to plaintiff

for the sum of thirty-seven dollars, and that the consideration

thereof was, that the plaintiff should lend to Roach thirty-

seven dollars in money. • Another of these witnesses testified

that he was present at the plaintiff's shop, when Roach came
with the note in question to plaintiff to get the money, and
saw plaintiff pay the money. The defendant was not present.

The witness further stated that when the note was first

brought, the plaintiff objected to receiving it ; alleging that

the sum was not large enough. The plaintiff and Ro^ch went
together to plaintift''s house and got the money. The defend-
ant then introduced testimony to prove that the plaintiff

acknowledged that he had altered the note executed bv the
defendant to Roach, from thirty-seven dollars to forty-four

dollars and fifty cents. It was also proved that a note was
afterwards seen in the possession of the plaintiff" for fortv-four

dollars and fifty cents, signed by Roach and the defendant,

which appeared to have had the amount that was first inserted,

erased, so that it could not be read, and " forty-four dollars

and fifty cents," inserted in lieu, and plaintiff" remarked,
that was the note in controversy between him and defen 1-

ant. This was all the testimony. The defendant thereupon
then offered to plead non est factum^ and deny on oath that

he had executed a note to plaintiff with Roach, for forrv-
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four dollar and fifty cents, or that lie had given any author-

ity for the alteration of the note for thirty-seven dollars.

To this, tlie plaintiff, by his attorney, objected, because the

merits had been gone into, and no such plea had been filed,

or notified to the plaintiff, and the court sustained the objec-

tion, refused to receive the plea, and affirmed the judgment of

the justice. The exception was to this opinion, and the case

brought up by writ of error.

Opinion of the Court hy Justice Smith. In this case it is

clear from the evidence that the plaintiff in the court below
made an alteration in the amount of the joint note signed by
Pankey and Roach, increasing the sum from thirty-seven dol-

lars to forty-four dollars and fifty cents, without the consent

of Pankey. This rendered the note itself void ; and on it no
recovery could be had. The note is sued on as a lost note,

and until it was produced, or evidence offered to prove the

alteration, the defendant in the court below cou.M not be sup-

posed to be in a condition to pleai non est factum,. The oft'':'

to do so so soon as the evidence disclosed the fraud, was suffi-

ciently in time, as the proceedings were not in writing, being

an appeal from the justice's decision to the circuit court, and

therefore the court erred in not permitting the plea to be re-

ceived.

But upon the whole evidence, as disclosed by the bill of

exceptions, without even the tender of the plea, we are of the

opinion that the judgment ought, on the ground of the altera-

tion and fraud, to have been lor the defendant. The judgment
of the circuit court is reversed with costs. (1)

Judgment reversed.

Gatewood, for plaintiff in error.

Eddy, for defendant in error.

(1) In Qilleett v. Sweat, 1 Gilm., 489, the court say: "We need not cit^

authorities to prove that a ly material alt.^ration of a note by wliieh any of

the parties to it would be prejudiced, or wliere its terms are chins ^*d, s as to

alter ihc relative liabiliii-^s oi the pa.ties, will destroy the legal effect of the

entire instrument."

The rule is well eswiblished in England, and in many of the courts of this

country, that it is incumbent upon the party offering in evidence an instru-

ment which appears t > have been altered as by interlineation,) to explain

such alteration; and in the absence of all evidence, either from the apuear-

ance of the instrument itself, or otherwise, to show when the alter.ition was
made, it must be presumed to have been subsequent to the execution of the

instrument. '-And sucli," says the court, " W(^ b 'lieve to be the true rule.

'

Though the alteration may be explained by the ap .earain^e of tiie instrument
upon i"lispection. and does not neces arily require pr )of dehors the instrument.

Walters v. Sliort, 5 Gilm., 25s. M nitag v, Linn, j3 ill., oil.

The party receiving a paper inter iued in a material part, should se • that
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AViLLiAM A. Beaikd, Appellant, v. Mary Fokkman and others,
Appellees.

APPEAL FROM ST. CLAIR.

If an officer acts illegally nr oppressively in executing process, the remedy
against him is at law, and a court of equity can not interfere.

Tlift defendant in an PX"cution. who desires a levy upon any particular tract
of hni<l, should exhibit lo tlie officer all the evidences of his title, to ir.

The officer is not hound to take any loose memorandum of title which the
defendant may show him.

Where the plaintiff in an execution, and the officer serving it, are made
1 allies 10 a bill lor an injunction bv the defendant, if they do not partici-
pate ill the acts of the otiicer in making the levy, &c.. they heed not answer
t'h' hill ; ilie answer of the officer is sufficient to authorize the court to pro-
ceed and make a decree.

As a general ru'e, a courc of chancery will not adjudge executions regular
on tiicir face, void, at least until an attempt is luftile in iae tribunal from
which they issued, to obtain relief against them.

The defendant, together with Johnathan Lynch, Mary Ann
Chartrand, John JSTorton and Thomas Baldwin, who were jndo--

ment creditors of the appellant, issued executions upon their
several judgments against the appellant who was then sheriff

of St. Clair county, and placed them in the hands of Pulliam,
the coroner of that county, to be executed. Pulliam, bv
direction of the defendants, levied said executions upon the
personal property of Beaird, but before the sale, Beaird, ob-
tained an injunction from the judge of the fifth judicial cir-

cuit, to stay all proceedings on said executions, setting forth
in his bill, that he had real estate unincumbered, in Madison,
St. Clair and Randolph counties, which ought to be first taken
in execution and sold, before resort could be had to liis per-
sonal property, and relied on the proviso in the 9th section
of the "act concerning judgments and executions," approved
Jan. 17, 1825, which declares, "that the plaintiff in any exe-
ciuion, may elect on what property he will have the same
levied, except the land on which the defendant re^^ides, and
Ills personal property, which shall be last taken in execution."
Pulliam, the coroner, alone answered the bill, denyino- that
Keaird had any title to the lands specified by him as lying in

the interliiieuLion is noted in the attesration. Such interlineations must be
exph'.iiu d by liiose who claim the benefit of them. Hodge v. Oilman et al
'_u 111., i:.7.

'

An OMig^-e may make immaterial alterations in a bond, if they are consis-
tent with the true contract of the parties. Reed v. Kemp, 16 111.^ 445.

Adding the words "ten dollars and fifty interest " immediately after the
words '"vaUie received," in a promissory note, is not a material alteration-
such words would be construed to mean that a portion of the value received
by the makers, consisted of ten dollars and fifty cents of interest. Gardiner
V. Harback, I'l 111.. 129.

49
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St. Clair county, except his homestead, and that they were
mortgaged, prior to the judgments on which these executions

issued, to the State Bank, and alleging that Beaird never sur-

rendered to him the lands in Madison and Randolph, or the

title papers to the same, to satisfy said execution, and that

all his lands lying in St. Clair county, except his homestead,

liad been previously sold on executions against him. On
filing this answer, the defendants moved to dissolve the in-

junction and dismiss the bill. The court dissolved the injunc-

tion, but refused to dismiss the bill, and thereupon, by con-

sent, the bill was dismissed and an appeal taken by Beaird to

the supreme court. The circuit court awarded damages in

favor of the appellees, though some of them were not served

with process, had not appeared or answered. Some excep-

tions were also taken to the validity of the executious in vir-

tue of which the levy complained of was made.

Opinion of the Court hy Justice Smith. The points pre-

sented for the consideration of this court in the present case

are, that the circuit court erred in dissolving the injunction :

1, Because a part of the defendants wei'e never served

with process, and another portion never answered ; and
2, Because the executions were not shown to the defend-

ant in the court below, and that the same are void, and con-

ferred no authority to the coroner to proceed under them.

To understand these objections fully, it may be necwscaiy

to recapitulate the objects of the bill.

The complainant sought to enjoin perpetually, all the de-

fendants to the bill, who were several judgment creditors,

except the coroner, in their separate and individual capaci-

ties, from proceeding to collect their several judgments by
execution, because he alleges that, under the laws of this

state, the property so taken in execution by the oi^roner was
not liable to be sold, being personal property. Tho authority

uf the coroner is not disputed as such coroner, but that the

appellant having I'eal estate sutKcient to satisfy ihe execu-

tions in his hands, it was the duty of the coroner to have
levied on that, and sold it first, before he could resort to the

personal estate. This ground was assumed in the argument,
though it will be perceived it is not assigned as one of the

causes of error, nor could it have been sustainable, when it

is remembered that, if there had been any oppressive or ille-

gal act of the coroner in the levy on the property, the circuit

court possessed sufficient power to stay the proceedings under
the execution and remedy the evil if one had existed. Tiiat

this power is a necessary incident to all courts to prevent
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abuses of process, will not be denied, and that it is the proper

mode to which to resort, rather than a court of equity,

seems equally certain. The complainant having then a full

and perfect remedy at law, the bill could not properly be sus-

tainable for that reason.

But, on examining the answer of the coroner, it is clearly

shown, that all the real estate in St. Clair county of the com-
plainant, except the tract on which he resided, had been sold

previously by the coroner upon other executions, or was sub-

ject to incumbrance by mortgage, and that the complainant

neither offered the lands on which he resided, nor did he ex-

hibit his title deeds, or manifest any desire to deliv^er any
estate whatever, either real or personal, to be sold in satisfac-

tion of the executions, previous to the levy made by the coro-

ner on his personal estate. Without then deciding whether
the defendant in a judgment, or the plaintiff, has the right of

selecting the personal propeHi/, or the lands upon which the

defendant resides under an execution issued under such judg-

ment, it will be apparent that the complainant has not shown
that at any time before the levy upon his personal estate, or

even at that time, did he offer his real estate to be sold upon
the executions of the defendants.

It will surely not be contended that an officer is bound to

take any loose memorandum which a defendant may offer as

evidence of his title to lands, and thereupon expose the same
for sale. Every reasonable evidence of title should be ex-

hibited, and the officer satisfied that he was not proceeding to

expose to sale the property of another person before the ex-

emption could be claimed for the personal estate if that ex-

emption be allowed by law; but which is not now decided,

because the complainant has not shown himself entitled there-

to, even if the statute be so construed. There is, then, no
ground of equity disclosed, by which the complainant should
be entitled to relief on this part of the case.

The error relied on in the first point, is readily met, when
it is seen that the coroner could alone answer to the allega-

tions of the bill as to the manner of the levy, and the prop-

erty taken, which is the sole ground relied on for the equita-

ble interposition of the court. The judgment creditors were
entire strangers to the acts of the coroner, could not in any
way be supposed to have participated therein, and if called

on to answer as to that part of the bill, could only have
avowed that the coroner had done what he distinctly states

he has done.* Their answer or appearance would then have

* Ante, Reynolds v. Mitchell and others, 177.
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been wholly unimportant for the decision of the question
before the court on the motion to dissolve the injunction, and
for that reason, the objection fails entirely as a ground of
error. The coroner's answer to the main allegations, of the
bill relied on for relief, fully meets those allegations, nega-
tiving some of the most important ones, and particularly as

to the time when the levy was made. The second ground,
that of not showing the executions, and the mode of levying

them are already anticipated by the remarks on the power of

the court below on motion, to have remedied all irregularity,

if any existed; and indeed, if the process of execution was
void, or used oppressively for malicious purposes, the ofScer

would no doubt be liable for whatever injury might be sus-

tained.

If, however, the executions were void, and conferred no
authority to the coroner to proceed under them, it is certain

that all the parties concerned would be answerable as tres-

passers. But it is not by any means certain that this court

would proceed to adjudge executions apparently regular upon
their face, void, at least until an effort had been made in the

tribunal from which thej issued, for relief, in conformity to

the views herein already expressed on that point. No attempt
has been made to the law side of the circuit court to set aside

or quash those executions as having been irregularly issued,

or as being void on their face, and it will not be denied if

either exist, that relief at law by making such application also

exists.

The bill having been dismissed by the consent of parties,

after the dissolution of the injunction, no question is now
made, whether the dissolving an injunction is a mere inter-

locutory order from which no appeal or writ of error lies.

Upon a full view of all the grounds presented in this case,

it is the opinion of the court that there are no sufficient equi-

table grounds of relief disclosed by the complainant to entitle

him to the interposition of a court of equity, and that the cir-

cuit court did not err in dissolving the injunction and dismis-

sing the bill. The judgment of the circuit court is, therefore,

atfirmed, with costs. (1)
Judgment ajfirmed.

Mclioherts, for appellant.

Black ivell, for appellees.

(1) See note to Greenup v. Brown, ante. 252, and More et iil v. n tgley et

al., ante, 94. Dun ap v. tiernj, 4 Scam., .327. .,,,..,
The statute now in force, prescribinjjj wliat property shall be first taken in

execution, is nearly identical witli thaL of 1S15. Purple's stat jtes, Gi'i, sec. 9.
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APPEAL FEOM ST. CLAIR.

It is erroneous to take a judgment by default, when there are pleas filed by
defend int. in compliance with a rule aj::ainst him to plead; in such case,

the plaintiff has no right to have the defendant called. (1)

LocKwooD, J., delivered the opinion of the Court. This
was an action of debt on a record from a foreign state,

brought in the St. Clair circuit court, by Locke against Sem-
ple and another. Semple was alone served with process. On
the first day of the term to which the process was returnable,

the plaintiff obtained a rule that defendant should plead on
the next day; and thereupon the defendant filed his pleas of

nul tiel record., and payment. The record then states, that

the defendant being called, came not, but made default, and
upon which the court gave judgment for the debt. From
this judgment, the defendant has appealed to this court, and
has assigned for error the entry of a judgment by default,

without noticing the pleas put in.

This was clearly erroneous, according to the case of White
V. Thompson, decided by this court in jSTov. term, 1S"23, ante,

p. 72. When the defendant filed his pleas, he had complied
with tlie rule obtained against him, and the plaintifi:' had no
right to have the defendant called. There was no act in

(1) See note to White v. Thompson, ante, p. 72.
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court for the defendant to perform, until the plaintiff had
demurred or replied. It was, therefore, error to enter a

judgment bj default in a case so situated.

The judgment must be reversed with costs, and the cause
remanded to the St. Clair circuit court for further proceed-
ings not inconsistent with this opinion.

Judgment reversed.

Prickett and Semple, for appellant.

CowleSj for appellees.

Kerr and Bell, Plaintiifs in Error, v. William B. "White-
side, Defendant in Error.

ERROR TO MADISON.

A judgment by default set aside, after the term at which the judgment was
rendered. (1)

A sheriff's return contradicied by his own affidavit and that of the defendant.

Upon a division of the court, the judgment below is affirmed.

The plaintiffs in error brought their action on the case in

the Madison circuit court against the defendant in error, for-

(1) See note, Morgan v. Hays, ante, 126.

In Oarner v. Crenshaw. 1 Scam., 143. the court held that an application to
set aside a default is addressed to the sound discretion if the court, and no
writ of error will lie to correct its exercise.

It is too late to make an application to set aside a default after one term of
the court has intervened bctwtMMi tlie term at which the default was taken,
and that at which tiie motion was made. Ibid.

(2) Tliere is great contrariety in the decisions of tliedilferent states, on the
question whet' er the return of an officer is conclusive, or whether it may be
siiown by a party interested to be false. In tlie following cases, it has beeu
held to be conclusive ; Hawks v. Baldwin, Brayt., 85. Pxirrinq'on v. Loring,
7 Mass.. 388 Wilson v. Loring, id.. 3!)2. Bots v. Burnell, 11 id.. 16.3. Bos-
ton V. Tileston. id., 468. Wellington v. Gale, 13 id.. 483. Lawrence v. Pond,
17 id., 4.33. W^hitakerv. Sumnrr, 7 Pickering, 551, 555. Diller v. Roberts, 13
S. and R., 60. Stinson v. Snotv, 1 Fairf., 263. Lewis v. Blnir, 1 N. H mip.,
68. Henry v. SUme, 2 Rand., 455. Zion's Church v. St. Peter's Church. 5
Watts and Serg., 215. Gardner v. Small, 2 Harr.. 162. Rose v. Ford, 2 Pike,
26. While in the following cases it has been lield not to be conclusivt* : Butts
V. Francis, 4 Conn., 424. Watson v. Watson, H id., 334. Cuniiinghum v.

Mitchell, 4 Rand., 189. Chipman v. Camming, 2 Harr., 11. And in our own
sta.e ihey have lateiyheld it was only p/ima /(/c/e evidence, and maybe
questioned by plea iii batement. Mineral Puint Railroad Co. v. Keep, 22
111., 9. Owens V. Ranstead, id., 161.

But this is unders ood as applying only to the parties to the suit. It w^uld
not be api>lii'able in a pri'ceedinu' against the officer for a false return, nor
between persons not parties to the suit; then it would never beheld inure
than 2^rima facie evidence.



T)ECEM!n^:Pt TEIIM, isni. 391

Kerr unci Biill u AVhiteside.

mer slieriif of said county, for a false return u])on an execu-
tion in favor of the plalntilfs against one Joseph Meacham.
At the March term, 1824, the defendant's default was en-

tered, the process against liim being returned served, and a
jury of inquiry ini|);aniele(l, who assessed the ])]aintitf's dam-
ages to $5l7 81-100, for which tlie court rendered judgment.
At the March term, 1825, the defendant moved the court to

set aside the judgment by default, on an affidavit of merits.

Tiie afiidavit also stated that he had not been summoned to

appear, and had no knowledge that a suit was pending. The
defendant also produced the affidavit of the sheriff of the
county, as to the service of the summons, from wliich it

jippeared, together with his own affidavit, that the defendant
did not know that he had been served with process. This
motion was continued until the August term, 1826, when
the court set aside the judgment by default, and the cause
was continued from term to term, until the July term, 1827,
wlien the defendant pleaded not guilty

; and upon the plain-

tiffs being called, they made default, a nonsuit entered
against them, and a judgment rendered for the defendant for

the costs.

The plaintiffs sued out a writ of error, and assigned for

error, 1st, that the court below erred in setting aside the
judgment by default ; 2d, because they received the affidavit

of the sheriff", contradicting his return of service on the
defendant

; 3d, because the court erred in receiving the de-

fendant's affidavit, contradicting the sheriff's return of serv-

ice on the defendant ; 4th, because the court set aside a reg-

ular judgment, and regularly obtained, at a term subsequent
to the term at which it was obtained.

Cowles, for plaintiffs in error, in support of the errors

assigned, cited the following authoriiies : 6 Mass. Kep., 325.

4 ib., 478. 10 ib., 313. i Peter's Eep., 156. Serg. Cons.
Law, 382-3. 1 Tidd's Practice, 508. 2 Dunlap's Prac,
764-6. 1 Dunl., 321-2. Ib., 378-80.

Semple, contra, made the following points :

Where any error has been committed by the officers of the
court, or gentlemen of the bar, it may be corrected on mo-
tion, at a succeeding term of the court. 1 lien, and Munf.,
20s. 1 Salk., 50, in note.

In civil cases, a sjK^cial verdict may be corrected by notes

of counsel, after a writ of error brou^.dir. 1 Salk., 47, and
cases there cited. A judgment may l)e amended after the
term at which it is signed, and even after error brought, and
ill nnllo est erratum pleaded. 2 Arch. Prac, 276, and cases

there cited.
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A judgment by default can be set aside after a fierifacias
lias issued. 3 Salk., 224.

This motion is in the nature of a writ of error coram
vohis J or an audita quer^e^a. 1 Bac. Ab., 194. 2 ib., 215
1 Strange, 606-690, and cases there cited. 2 Wash., 135.

4 Munf , 377.

LocKwooD, -/., delivered the opinion of the Court. In tliis

case, tlie court are equall}' divided in opinion, and therefore
the judgment of the court below is affirmed, {a)

Judgment ajjirmed.

The Auditor of Public Accounts, Plaintiff, v. James Hall,
LATE Tkeasuker, Defendant.

Notice of a motion by the auditor against a dpliuquent treasurer must be
certain and specific, and must ask for a judgment.

This was an original suit brought in the supreme court by
the auditor against James Hall, late treasurer of the state, in

pursuance of the act defining the duties of auditor and treas-

urer, approved March 24, 1819.* The notice for the motion
was in the following words :

To James Hall, late treasurer of the state of Illinois.

Take notice, that before the next supreme court, to be held

in Yandalia on the lirst Monday of December, 1831, I shall

move against you for default, in not paying over the sum of
fourteen thousand eight hundred ninety-nine dollars, ninety-
six cents, which was in your hands as treasurer, in January,
1831, as appears by your report to the last legislature.

October 22, 1831.

Alfred Cowles, Circuit Attorney
For the Auditor of Public, Accounts.

On this notice the sheriff of Fayette county made the follow-

ing return :
" Delivered a copy of the within notice to James

Hall, Oct. 24, 1831."

The defendant moved the court to dismiss the motion on
the following grounds : First. The notice filed in this case

(a.) Whenever the supreme court shall be equally divided in opinion on
hearing an appeal or writ of error, the judgment of the court below shall
stand aftirnied. Kev. Laws oi: 1827, p. 319, sec. 36.

* Laws of 1819, p. 242.
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(lues not Hi.nrise the defendant that the yjhiintiff will move for

any judirinent.

]Se<-"/ul. The motion does not specify for what tlie plaintiff

will |irMi'eed by motion against him.
Third. There is no account or other instrument or copy

thenjMf as the foundation of the motion filed in the cause.

Fourtli: The motion does not lie in this case at the suit of

the auditor, and the auditor has not given any notice.

CoioUs, state's attorney, for plaintiff.

Blackr^dl and McRoherts^ contra.

SMirii, J., delivered the opinion of the court. A majority

of the court is of opinion that this motion be dismissed for

insufficiency of the notice. The notice is defective in not

setting forth the cause of action with sufficient certainty—no

particular judgment is asked for, uor does the notice show
how, or at what time defendant was indebted, nor is the refer-

ence to the report certain, to remove these objections.

Motion dismissed.

J. and M. Littleton, Appellants, v. Moses, a man of color,

Appellee.

APPEAL FROM UNION.

A .iudsment will not be reversed if the court give instructions to the jury
substantially as asked for. (1)

It is not error in the court below to refuse a new trial.

This was an action brought in the Union circuit court by

Moses, a man of color, for a trespass, assault and battery, and

false imprisonment; to which the defendants pleaded not

guilty. The jury found a verdict for the plaintiff for forty

dollars in damages. On the trial, the defendants moved \\\e

court to instruct the jury, that there must be proof of actual

restraint at the time of action brought, or a claim to restrain

plaintiff, before the plaintiff can recover in this form of ac-

tion.

(1) See note 2, to the case of Humphries v. Collier et al., ante, p. 297.

50
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Second. That tliere is Rotliing in the pleadins^s in this case

diilerent from a curanion action of assault and battery and
false imprisonment, and the question of freedom or slavery is

not involved in the pleadings.

Third. That by virtue of our constitution, the plaintiff was
a free man, and had a right, by virtue of the laws, to hire

himself to whom he pleased.

Fourth. That for the services rendered by the plaintiff, he
can recover in an acti-on of assumpsit, but not in this action.

Fifth. That the fact of seeing plaintiff working for defend-

ants is not sufficient in law to establish an illegal restraint.

The court instructed the jnry that the mere fact of the

plaintiff's working for the defendants, and under their con-

trol, was not of itself sufficient (unconnected with other

circumstances) evidence of his being restrained of his liberty;

and further, the court instructed the jury that in this form of

action, the plaintiff could not recover for services rendered,

unless the jury should be satisfied from the evidence tliat

there was restraint or force used to com])el him to work, or to

abridge him of his liberty. The court further instructed the

jury, that if they should be satisfied from the evidence, that

the defendants had exercised restraint or force over the person

of the plaintiff, that they should find for the plaintiff a ver-

dict. The court also instructed the jnry, that from the state

of the pleadings it was not different from the common action

of assault and battery and false imprisonment. The defend-

ants moved for a new trial, which the court overruled, and
excepted to the opinion of the court in refusing to give the

instructions asked for, and in refusing a new trial, and brought
the case, by appeal, to the supreme court.

Breese, for appellants, assigned for error, that the court

did not give the instructions as asked for by the defendants

below; 7 Cranch, 506. That the court erred in giving the

instructions they did give; and also erred in giving judgment
in this action, if brought to try the plaintih's right to free-

dom, for more than nominal damages. 2 Call, 343.

Baher, contra.

Browne, J., delivered the opinion of the court. This was
an action of trespass and false imprisonment, in the circuit

court of Union county, and brought here by appeal. The
defendants, by their counsel in the court below, peaded not

guilty. The counsel for the defendants moved the court to

i;!6^ruct the jury on certain points of law, which was substan-
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tially i^iven by the court as asked, so far as tliey had any
rehxtion to the points before tlie court. Tlie jury returned a

verdict for thn ])laintiff below for thirty dollars in damages.
The counsel ilir the defendants then moved the court for a

new trial, which was overruled, to reverse which opinion this

appeal was brought.

It is a principle well settled, that the refusing to grant a

new trial is no cause of appeal, and it has beeu so decided,

frequently, in this court. Clemi^on v. Kruper, ante, 210, and
the cases there referred to. Tiiis court is, therefore, of the

opinion that the judgment of the court below be attirmed. (1 j

Judgment ajfinned.

JosiAH T. Betts, Appellant, v. Pierre Menard, Appellee.

APPEAL FROM RANDOLPH.

The ferry law of Feb. 12, 1827, does not authorize a county commissioners'
court to grant a license to ferry to a corporation.

The rountv commissioners' court is a mere creature of the stitnte, and though
created by the constitution, its powers and duties are defined by the law,
and in some instances are ministerial, and in others judicial.

In a legislative act where "persons" are spoken of, none other than natural
persons are meant.

The act of incorporation, creating the trustees of Knskaskia a body corporate,
no where confers the power to take a grant of a ferry license.

A corporate body can act only in the manner prescribed by the act of incor-
poration which giies it existence.

This suit was originally brought by Menard, before a jus-

tice of the peace of Randolph county, by motion and notice,

under the eleventh section of the act of February 12, 1827,

to recover certain penalties, alleged to have accrued to him
as proprietor of a ferry across the Ivaskaskia river, from
Betts, who at the time of the notice and motion was eno-aged

in running a ferry boat within one mile of the ferry of
Menard, across the same river, under a license granted to

the trustees of the town of Kaskaskia, under -whom said

Betts acted, by the county commissioners' court of Randolph
county, at the August term, 1S30, of said court. The jus-

tice of the peace, on a hearing of the cause, gave judgment
against Menard, which was taken by appeal to the circuit

court of Ivunddlph county, and there reversed, and a judg-

(1) See note to the case of Sawyer v. Stevenson, ante, p. 24.
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ment entered in favor of Menard, for ninety dollars, the

amount of the several penalties accrued and the costs. From
this judgment Betts appealed, and assigned for error, among
others, the decision of the circuit court, declaring that the

ferry license granted by the county commissioners' court to

the hoard of trustees of Kaskaskia, was void, and that the
circuit court erred in deciding that a party who had a license

to ferry, was as much amenable to the penalties of the law, as

one who had no such license, and that the court erred in de-

ciding that the ietjislature of the state could grant an exclu-

sive right to the use of any of the public highways of the
state.

Breese, in support of the errors assigned, insisted upon the

following points: First., the license granted by the county
commissioners' court to the trustees of the town of Kaskaskia,
was valid, and conferred a right to ferry on the board of

trustees. The act of 1827, gives the county commissioners'
court exclusive jurisdiction and control over ferries. Kev.
Laws of 18"27, p. 220, et seq. That court is a court of record,

though of limited jurisdiction, and when such court has de-

cided upon any matter within their jurisdiction, that decision

can not be reversed in any collateral way, or in any action

indirectly bringing into review their acts. Laws of 1819, p.

175 ; 3d Cranch, 300 ; Coxe's Dig., 407 ; 3d Wheat., 246,

315. Having such jurisdiction, that court had a right to

decide upon all the facts, without the. existence of which no
license could be granted by them. Their decision as to the

right of the trustees to have a ferry license, is final and con-

clusive as to that right, so far as the present motion is con-

cerned, and not void. 6 Wheat, 109; Coxe's Dig., 408, 409,

411.

Second. Though the county commissioners' court may
have decided erroneously in granting a license to the trustees

to keep a ferry, yet, having jurisdiction of the subject matter,

their decision is not void. Coxe's Dig., 409, 410; 1 Dane's
Abr., 579; 3 ib., en. 75, Art. 4.

Third. The act of 1827 authorizes the county commis-
sioners' court to grant a ferry license, and as many of them,
widiout regard to distance, as the public exigencies may re-

quire. Rev, Laws of 1827, p. 220.

Fotirth. The lltli section of the act of 1827 was only in-

tended to punish those who, without any color of right,

should establish a ferry Avithin one mile of a licensed ferry.

The act excepts those ferries which may hereafter be licensed.

lb., 224.

Fifth. The ferry law, or the 11th section of it, is penal in
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its character, and mast be construed strictly. Black. Com.
and other elementary writers, passim.

/Sixth. The act of 1827, (the ferry act,) so far as it de-

signs to grant an exclusive privilege to use or navigate the

public navigable waters of the state, is null and void. Ord.

of 1787, art. 4.

Seventh. The act of 1829, supplemental to the act of

1827, does not embrace cases wliere a person has a regular

license to ferry. Rev. Laws of 1829, p. 73.

Eighth. The acts of the legislature clearly refer to two
kinds of ferries—the one licensed, and the other unlicensed.

Eev. Laws of 1827, p. 220, &c.; Rev. Code of 1829, p. 73.

Hall., contra, contended that the county commissioners'

court is authorized by the act of Feb. 12, 1827, to grant

lorries to individuals, not to corporate bodies. They trans-

cended their powers in granting a ferry license to the trust-

ees of Kaskaskia. The trustees are not shown to have any
power to accept a ferry license. They have no such power
by the act of incorporation.

The county courts are forbidden by the statute of 1829,

from establishing any ferries within one mile of those estab-

lished before the passage of that act. Rev. Laws of 1829,

p. 73 ; 2 Kent's Com., 226, 239 : 1 Cond. Rep., 374, 376 ; 2

ib., 501, were cited in support of the positions assumed.

Baher, in reply.

Smith J., delivered the opinion of the court.^

Several points have been presented by the counsel for the
appellant, upon which it is contended that the judgment of
the circuit court ouglit to be reversed.

It will however be unnecessary to examine but one ques-
tion presented by the record and bill of exceptions, and upon
which this case must entirely depend.

The appellant justified the keeping up and maintainino- his

ferry in the action in the circuit court, under the license

granted by the county court to the trustees of the town of
Kaskaskia as a body corporate, as their agent constituted iu

writing. The date of the license granted to the trustees, is

the 15th of August, 1830, and thai of the agency, the 30th
of the same month. It appears that the appellant actually
conducted the ferry, and transported the passengers on tlie

times, and i?i the manner and number as alleged by the plain-

* Cliief Justice Wilsox did no:: sit in this cause.
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tiff, and it is conceded tliat tlie amount of the judgment is

not the point in controversy, but the right to maintain and
exercise the ferrj privileges as granted to the corporation.

The accuracy then of this decision, necessarily involves the

question, whether the county court possessed the power to

grant a license to a corporate body to exercise ferry privileges?

and if so, whether the corporation could legally accept a right

thus offered to be conferred ?

The county commissioners' court is the mere creature of

the statute, which gave to it all the powers which it exercises;

and although it is directed to be created by the constitution

of the state, as a court, still its whole powers and duties are

also directed by that instrument to be, and in fact are, de-

fined by law. The fourth section of the act defining its duties,

and declaratory of its powers, restricts their exercise within

the county, enumerating, among other special powers, the

right to grant licenses for the erection of ferries, leaving it,

doubtless, to the exercise of its legal discretion, to determine
in what cases it should be done, as restricted by various legis-

lative acts.

It will not then be doubted, that although it is a court of

record, still its jurisdiction is special and limited in its char-

acter ; and from the various anomalous duties it is by law
required to perform, it will be seen that those duties and
powers are in some instances ministerial, and in others judi-

cial. The several acts relative to the powers and duties of the

county commissioner's courts, which have been passed at vari-

ous times by the legislature of the state, have invariably

defined the manner of making the application for such license,

and also prescribed the mode of granting, and to whom, and
upon what conditions.

Those acts, and particularly the act of the 17th February,

1837, Rev. Laws, 1827, page 220, being the one under which
the license to the trustees was granted, speaks of "persons"
only, aud this act in the first section, speaks of granting
licenses to " qualified persons," and has so . restricted the

granting to such persons. The proviso to this section reserves

the right of preference, however, to the proprietors of the

lands adjoining to, or embracing the water course over which
the ferry is proposed to be erected.

The second section requires, when such license shall be
granted, the party receiving the grant shall give bond and
security to be approved by the court, in a sum not less than

$100, nor more than $500, payable to the county commis-
s oners of the county, conditioned that " he, she, or th-^y^'' will

keep such ferry according to law. The third and fifth sec-
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tions provide how such ferries shall be kept, and imposes cer-

tain (hities on their ownier.s, ]);irticuhirly as to the expediting

the passage of public messengers, and expresses, and inflicts

penalties and fines for a non-observance of sucii re.[uisit;ons.

The ninth section declares such ])rivileges sha'i be exclu-

sive, and the tAvelfth section gives certain privileges to I'erry

keepers, and exemption from the performance of militia, jury,

and other duties, in consideration of giving free passage to

public messengers and others. It can not then be doubted,

that the legislature never intended to authorize the county

commissioners' court to grant licenses to kee]) feri'ies to any

other than natural persons. It is iinpossil^le to draw from tlic

whole context of this act, or any other existing law on the

same subject, in connection with the whole or any of the sev-

eral parts thereof, the inference that a grant could be author-

ized to be made of a ferry license to a corporation.

It will not, we apprehend, be denied that in the enactment

of legislative bodies, where persons are spoken of, any other

than natural persons are intended, unless it be absolutely nec-

essary to give effect to some powers already conferred on arti-

ficial persons, and which it is necessary should be exercised

by them to carry into effect the objects contemplated in their

grant or charrer. (1) In the present case, however, tlie

requisition of the bond, security and other acts required to be

done, and penalties imposed for the non-observance of the

provisions of the law, are such that they could scarcely be

complied with by a corporation, and not in any way by the

trustees in the present case, and evince most conclusively, that

not even by implicalion, can it be contended, such a body
could have been intended, as entitled to require the granting

of a license to carry on a public ferry. Hartford J^ire Ins.

Co., 3 Conn. Kep., 15. It is also impossible to conceive the

idea that if the county cour^ had the general powers to de-

termine in what instances they might issue a license, and to

whom, and that such an act was legally done, that the trustees

in this case were in any way capable of taking the grant.

The act of incorporation, creating the trustees a body pol

itic, no where confei-s the least semblance of such a power,

much less, an authority to delegate the right to others. The
right to take such a grant is entirely beyond the sphere of

their action, which relates to other duties connected with the

town. The corporation is a public bv)dy, for certain defined

and specified objects, and must act lolthia, and can not legally

in any instance, transcend its limits. Its orbit is defined, and

(1) See note to Woodworth v. Palnc's admr, ante, 37 i.
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in its action, it cannot revolve beyond it. It can not com-
promit its members by engaging in an act wholly nnanthor-

ized, and never in any way contemplated in its charter. To
do that would be to expose the inhabitants of the town to

possible onerous burdens, expenses and losses which might
most seriously affect them. A corporate body can act only

in the manner prescribed by the act of incorporation which
gives it existence. It is the mere creature of the law, and
derives all its powers from the act of incorporation, and is in-

capable of exerting its faculties only in the manner that act

authorizes. 2 Cranch, 127, 167. ^2)

The exclusive privilege of a ferry is a monopoly, and can it

be seriously contended that monopolies may be conferred by
implied powers, and received in a case where no right what-

ever is given to take, to the direct injury of another, on whom
the law has already conferred the exclusive right ?

It is too obvious to doubt that the county commissioners'

court had no direct or even implied power to make the grant

in question, and it is equally certain that the trustees ol the

town had not the least power conferred on them by their act

of incorporation, to accept it. The license, we are satisfied,

was absolutely void, as granted without authority, and conse-

quently, the justiiication set up under a void license, neces-

tsarily fails.

The judgment of the circuit court is therefore affirmed;

t\nd the appellee must recover his costs in this court, and in

the court below.
^ Judgtnent ajjirmed.

(2) A corporation must strictly pursue the law creating it, or giving it power
to act. Fitch it al. v. Plnckard et al, 4 Scam , 79.

A corporation which is a mere creature of the law, can only exerc;se such
powers as are conferred upon it by the act of incorporation. Trustees, &c,
V. MrConnel, 12 111., 140.

Corporations are artificial persons, created with limited powers and capac-

ities, and subject to the general laws and legislation of the state, as natural

persons are. Bank of the Republic v. Hamilton County, 21 111., 53.
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Philip Hakguave, Appellant, v. David Pknrod, Appellee.

APPEAL FROM UNIOlSr.

It is the duty of an officer to whom an execution is directed and deliv«>red.

to malce reasonable exertions to levy it on the pronerty of the de-fendaiit,

and if he is guilty of gross negligence in tliis, he will be liable.

The mere want of IcnovvJedge of the debtor's having estate or effects, or an
averment that the plaintiff did not point them out to hiin, on which to levy,

is not sufficient to excuse tlie sheriff.

The right of action of a judgment creditor against a sheriff for not levying a

fl.fa. is not taken awav bv his discluir iing the debtor from a ca. sa. issued

at his instance, although" such discharge might be a satisfaciioji of the
judgment ; the creditor's remedy against the sheriff was perfect before such
discharge.

It is not error to permit clerical errors to be amended on trial.

Fee-bills are governed by the same rules as executions, and after ninety days
they are fundi officio.

The omission to state a sum at the end of the narr. as the damages, can be
taken advantage of only in the court below. An objection on that account
is purely technical.

This is an appeal from a judgment rendered in the Union
circuit court, in favor of the appellee, and against the appel-

lant, who sued the appellant in an action on the case. The
damages were laid in the summons at $300. There were
two counts in the declaration, both of which are substantially

the same; in each of which the appellee complained, that on
the 20th day of April, 1830, he recovered a judgment in the

Union circuit court in his fav^or, against one William Lamar,
for 814T.06J damages and costs, upon which judgment on tlie

12th day of May in the same year, he sued out hiSjierl facias

for the obtaining of satisfaction of said judgment, which writ

was directed and delivered to the appellant as sherilf of Union
county, to be executed; and that being such sheriff, and while

he had the writ in his hands, Lamar had goods and chattels of

which the money might have been made; of which goods,

&c., the first count alleges, the appellant had notice, but the

second count does not ; and that appellant neglected to levy

the execution on those goods, &c., whereby the appellee was
deprived of the means of collecting his judgment, to his great

damage, but no sum is named as the amount of the damage.
To this declaration, the appellant pleaded, besides the general

issue, the following special pleas, to wit : And for further

plea in this behalf, the said defendant says actio no?i, because

he says that he did le\w on and sell, by virtue of said exe-

cution and for the satisfaction of the same, all the goods and
chattels, &c., belonging to the said Lamar, and which were
known and notified to the said defendant, all which. 6cq.

And for further plea in this behalf, the said defendant savs,

51
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plaintiff aforesaid actio non^ because he says, that after the

return by this defendant into the office of tlie clerk of the

circuit court, of the said writ of execution mentioned, and
before the commencement of this suit, he the said plaintiff

caused to be issued and put into the hands of this defendant

as sheriff as aforesaid, a certain other writ of execution in his

said plaintiff's favor, against the said Wilh'am on said judg-
ment, wliich writ is commonly called a writ of capias ad
satisfaciendum^ on which said writ, he, said Lamar, vras ar-

rested by his body and taken into the custody of this defend-

ant ; and after being and remaining in such custody for a

long time, was by the said plaintiff discharged from custody
and permitted to go at large ; and this he is ready to verify,

&c., wherefore, &c. To these pleas the plaintiff demurred
generally, which the court sustained. The issue on the plea

of not guilty was tried, and a verdict rendered for the appellee

for $155,55, for which the court rendered judgment.
On the trial, the plaintiff, after reading to the jury the record

of a judgment in the Union circuit court for $L'i7.0GJ- dama-
ges, and $21,06|- costs, offered in evidence an execution for

$147.06^ debt, and $21,06^ costs, to the reading of which to

the jury, the defendant objected ; whereupon the plaintiff

moved the court for leave to amend said execution, by erasing

the word deht^ and inserting the word damages; which
amendment the court permitted, and then admitted the exe-

cution in evidence, to which the defendaut excepted. The
defendant then offered in evidence a certain fee-bill, put in

his hands as sheriff for collection, against Lamar, and in his

hands at the same time the execution in the declaration men-
tioned was in his hands, which fee-bill, and the return thereon

showed, that the defendant had levied it upon a certain horse

belonging to Lamar, and sold the horse and applied the pro-

ceeds in satisfaction of the fee-bill. The levy on the horse

was made after ninety days from the date of the fee-bill, as

the defendant acknowledged before the court and jury. To
the reading of this fee-bill in evidence, the plaintiff objected,

because it was levied after the ninety days, which objection

was sustained by the court; to which opinion of the court the

defendant also excepted, and appealed to this court.

BaTcer^ for appellant, insisted that the first special plea con-

tains a sufficient answer to the plaintiff's declaration, and the

facts stated in it are admitted to be true by the demurrer. If

it be said that it lacks form, and that it amounts to the gen-

eral issue, the answer is, that the objection caji only be taken

advantage of by special demurrer. 1 Ch. PL, 498. 10 Johns.,
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289. 5 Bac. Abr., 370, and note [a] in margin. 8 Cranch,
30.

The second plea is a full answer to the declaration, and is

a complete bar to a recovery in this case. It shows tliat sub-
sequently to the return of tlie writ ofJieri facias, the appellee

has been satisfied the amount of his judgment against Lamar.
He contended that taking Lamar into custody on the ca. sa.,

and his discharge by the appellee, was a full, absohite and com-
plete discharge and satisfaction of the judgment, and cited 4
Burow, 2482 ; 1 T. R , 557, 715. 6 ib., 525. Coxe's Dig.,

582. 5 Johns., 364. 1 Dane's Ab., 591. 5 Com. Dig., 762.

Toller's Exrs., 151. 2 East, 243.

The court ought to have permitted the defendant to read
the fee-bill to the jury to show what disposition was made of

the horse belonging to Lamar, and which was a principal

article of property in his hands, in respect to which the de-

fendant was charged. No time is expressly limited for the

return of fee-bills put into the sheriff's hands for collection.

Rev. Laws of 1827, pages 107, 207, 218 ; nor is any time
specified in the fee bill within which it shall be returned.

The law, it is true, declares that such fee-bill shall have the
force and effect of an execution, and that the sheriff shall levy
the same on the goods and chattels, &c., and proceed thereon
in all things as on a writ oi fieri facias. If it is admitted
that the provisions of the statute give the party in whose favor

the fee-bill issues, the right to call upon the sheriff" to return
it after ninety days, it does not follow that the sheriff can not
act, and even make a levy by virtue of it after that time.

Admitting that the fee-bill 'w^i^functus officio after ninety days,
still the court should have permitted the defendant to read it

in evidence, because it was not competent for any person but
the person against whom it was issued to make objection. If

the fee-bill was put into the hands of the sheriff" before the

plaintiff''s execution, it was entitled to a preference over the
execution in being first satisfied out of Lamar's goods, as it

became a lien upon his property from the time of its delivery

to the sheriff. Rev. Laws, 1829, p. 86. And further the
defendant might have shown a levy npon the horse under the
plaintiff's execution, or any other put into his hands after the

loo-bill and before its return. And if this identical horse was
levied upon by the plaintiff's execution put into his hands
after the fee-bill, it was the duty of the sheriff on selling it, to

ap]ily the money arising from the sale, in payment of the fee-

bill ; by prior delivery it was entitled to the preference. He
further contended that the declaration was bad, as it did not
claim any sum in damages.



404 YANDALIA.

Hargrave v. Peiirod.

Grant, contra, contended that the demurrer to the two
special pleas was correctly sustained, because the first plea

was an insufficient answer to the declaration. A sheriff is

bound, and presumed to know all the property subject to exe-

cution belonging to a defendant, or at least, to use reasonable

diligence to ascertain it, and the plea excuses him on the

ground that he levied upon and sold all of which he was
notified, without showing any such diligence.

The second special plea is likewise insuflicient, becftuae the

liability of Hargrave had been incurred before the issiudoe of

the ca. sa. under which Larmar was taken into custody and
discliarged, and which is set up as the defense. The })lHin-

tiff's effort to obtain his debt from Lamar is no waiver of his

remedy against the sheriff for the delay occasioned by his

negligence in the discharge of his duty.

The exclusion of the fee-bill was correct, because as the

fee-bill is to be proceeded on in all respects as a^. fa., and

as Q,fi. fa. could not be levied after its return day, the levy

under the fee-bill was illegal and void, and any person inter-

ested may make the objection, especially the appellee in this

case.

The omission of the amount of damages in the declaration

could be taken advantage of on special demurrer only.

Breese, in reply.

Smith J., delivered the opinion of the court. The appel-

lant relies on the following points for a reversal of the judg-

ment of the court below.

First. The error as alleged in sustaining the demurrer

to the second and third pleas of the defendant in the court

below.

Second. The variance between the execution given in evi-

dence on the trial, and the one described in the declaration,

and suffering the same to be amended, and given in evidence

to the jury.

Third. That the fee-bill offered in evidence ought not to

have been rejected.

Fourth. The omission of damages in the conclusion of the

declaration of the plaintiff.

There is little difiiculty in deciding on the questions arising

under the demurrer. An essential ingredient is wanting^ in

the first plea, to constitute it a good one. In no part of it

does the defendant aver that he used any exertion or diligence

to ascertain what chattels or estate the defendant in the exe-

cution had, nor whether he made the least inquiry in relation
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thereto. We can not doubt that it is tlie duty of an ofiieer to

whom an execution is directed and delivered, to make at

least reasonable exertions to levy the same on the property

and estate of the debtor, and that if he is guilty of gross

negligence in this, he is liable. The mere want ol knowledge
of the debtor's having estate or effects, or an averment that

the plaintiff did not point out the estate or eiiects of the

debtor to him, on which to levy, is not sufficient to excuse

him. (1) The demurrer was therefore properly sustained.

Equally correct was the sustaining of the demurrer to the

second plea.

The liability of the sheriff for his negligence had attached

before the issuing of the capias ad satis-faGiejidum, and whetlier

the voluntary discharge of the defendant therefrom operated

as a satisfaction of the creditor's judgment or not, it could

not take away the creditor's remedy against the sheriff for his

negligence, which w^as perfect before such discharge. Tlie

right of action of the creditor against the sheriff for his mis-

conduct was in no way affected by such discharge. The plea

was then a defective defense, and wholly immaterial.

The second point of variance is not, in our judgment, tena-

ble. The court had the right to suffer the amendment to be
made, it being a mere clerical error, and tlie variance was,

even without such amendment, unimportant ; because the

description of the judgment record set out in the declaration

was only as inducement to, and not the gist of the action.

Numerous authorities may be found of adjudged cases, sup-

porting this doctrine.

On the third point, relative to fee-bills, the same rules are

to govern as in cases of execution. They are declared by the

statute creating them, to have the force and effect of an exe-

cution, and are to be returned in the same manner. (2) The

(1) It is the duty of an officer having an execution in his hands apainst the
property of a defendant, to make re.isonable exertions to levy upoir the prop-
erly of the defen hint in his couniy; and if lie fails to use due diliiienee in
the disehargi' of his duty in this respect, he is responsiljle for whatever loss
or detriment the person who commits the execution to his hands may sus-
tain, in consequence of sucu faiiure. Dunlap v. Berry, 4 Scam., 327.

In this case the circuit court instructed the jury, that if they believed the
deteiulmt in the execution had property in tlie county sutticienr to i>ay the
execution, or part ther -of, and if the sheriff, by reasonable diligence au'd ex-
ertion, could have made die amount of the execution, or part thereof, they
sliould find or the plaintiff. Held, that the instruction was correct. Id. 331.

A sheriff is not bound to notice bare assertions of individuals, as to their
rlaim lo property in the poss 'ssion of a defendant in an execution; he is

onli re(iuired to notice legal claims, fairly exhibited. Ibid.

ci) A fee-b 11 is "]irocess," and governed by the same rules as executions.
Redick V. Cloud's Adm'r, 2 Gilm., 678. Ferris v. Crow, 5 Gilm., ii(>. New-
k.r''. V. Chiipron, 17 ill., 344.
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ninety days having ex])ired before the levy under the fee-bill,

it was, neceBSfirily fundus officio, and, consequently, the levy

void. It was then properly rejected.

The objection under the last point ought to have been taken

advantage of, in the court below. It is merely and purely

technical, and even then, it might be questioned whether the

damages in the recital to the declaration, as appears in the

record, has not cured the error, if it were one available in the

court below. The judgment of the circuit court is affirmed

with costs. (3)
Judgtnent affirmed.

Chauncey Beebe, Appellant, v. John Boyer, Appellee.

APPEAL FROM GREENE.

Appeal dismissed if copy of the record is not filed at the time required by
law.

Hall, for appellee, on the 8th day of December, being the

4th day of the term, filed the transcript of the record in this

cause, and moved the court to dismiss this appeal, for the

reason that the appellant had failed to iile a copy of the

record at tlie time required by law and the rules of this court,

and cited the 12th Rule, and the 33d section of the Practice

act. Rev. Laws of 1827, p. 319.

Per Curiam. Let the appeal be dismissed at the costs of

the appellant.
Appeal dismissed.

If an officer neglects to return a fee-bill within ninety days from its date

he becomes liable to pay it. The People v. Roper, 4 Scam., 560.

(3) Where the plaintiff showed, in the body of his declaration, a claim for

dania'fes greater than the verdict, but had omitted the ad d tmnum, ar the

end oi the declaration, it w is held to be cured by the verdict. Burst v.

Wayne, 13 111., 69^. Mattingly v. Darwin, 23 111., 618.
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William Rager, Appellant, v. William Tilfokd, Appellee.

APPEAL FROM SANGAMO.

A correct construction of the 33d section of tlie Practice act, requires Miat a
parly must mai<o application for fuitiicr time to file tlie tiaiiscript of llie

rec rd, in cises of appeal, witliin tiie three days williiii wnicH the lr.iii£-

cript should be filed.

W. Thomas, for the appellee, on tlie seventh day of tlie

term presented to the court a transcript of the record and
proceedings of the court below, and stated to the court th;it

the transcript had been received by the clerk of the court by
mail, on Saturday, the 6 th day of the term ; that it was not

known whether the transcript had been made for the a])pellaut

or a]:)pellee, and thereupon moved the court to dismiss the

appeal, for the reason that the appellant had failed to tile a

transcript of the record within the time required by law, and
cited in support of his motion the 33d section of the Practice

act, Rev. Laws of 1S27, p. 319, and the 12th Rule of this

court.

ir Roherts, contra, for appellant, made a cross-motion for

leave to Hie the transcript presented to the court, as the

transcript of the record, and stated that it was owing to the

delay of the mail that it was not received here earlier.

I^er Ctiriain. The court is of opinion that this appeal be
dismissed. A correct construction of the 33d section of the

Practice act, would require that a party must make applica-

tion for further time to tile the transcript, within the three

days, within which the record should be tiled. The words of

the act are imperative ; they are, " unless the party shall

have obtained further time." As the appellant did not obtain

further tinie, witliin the three days, his motion to file the

transcript now is overruled.
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"William P. and T. M. Bryan, Plaintiffs in Error, v. Na-
thaniel BucKMASTKE, Defendant in Error.

ERROR TO MADISOIST.

A eiftrk has no riG;ht to insert in a fee-bill a charji;e for sheriff's commissions,
when the sheriff himself, in nis return, nidkjs no such cii ir^e—he has no
power to supply the oniis4on.

V/lien a sheriff seils property and realizes a part of the debt, he is entitled
to couiinissions only on tiie sum made.

When tlie sheriff does not sell, if real estate is levied on, the appraisement
will furnish an equitable rule by which to calculate tne commissions.

In doubtful case-, if by givins a literal construction to a statute it will be
the means of producinu' great injustice, and lead to consequents that
could not have bem anticii>ated liy the legislature, courts are bound to
presume that the legislature intended no sucli consequences, and give such
a consiruction as will promote the ends of justice.

Tnis was a motion made in the circuit court of Madison
connty, to quash a fee-bill of erroneous and incorrect charges,

made by the defendant as sheritf of Madison county, on two
executions—one issued under the act of 1819, and the other

under the act of 1825. The objection to the fee-bill was,

that the sheriff had charged half commission on the whole
amount of the first execution, when nothing was made by it,

the property not having been sold for want of bidders. The
sheritf had also charged half commission on the whole amount
of the second al/'as exectition, on which the sum of $1666.66
was made by a sale of real estate. The court overruled the

motion, and the plaintiffs sued otit their writ of error.

SemyJe^ for the plaintiffs in error, contended that the

sheriff was only entitled to his fees for levying the first exe-

cution, and no commission ; and was only entitled to half

commission on the amount made on the second execution,

and no commission for the remainder of the execution not

satisfied. He cited Laws of 1819, p. 328, and Laws of 1825,

p. l^^-A.

PrickeU^ contra, insisted that the words of the acts of 1819

and 1825 referred to, would authorize the sheritf to charge

half commissions on the whole amount of both executions.

Semple, in reply.

LocKwooD J., delivered the opinion of the court.'* This

* Justice Smith did not sit in this cause.
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was a motion made in the circuit court of Madis':!i ctMintv,

to quasli a fee-bill issued by the clerk of said cotirt.

The fees complained of were, tliat the clerk iiad inserted

charges for commissions on two executions issued in the court
•below, which were not returned by the sheritf on the execu-
tions ; and also, for charging commissions on the wliote

amount of the executions, when only part of the aiuouiic liad

been levied and collected.

The circuit court refused to quash the fee-bill, and the case

was broiiglit into this court by writ of error.

The first question presented in this case is, Avhether the

clerk had a right to insert in the fee-bill a charge for commis-
sions, when the tjheriiF, in his return on the execution, made
no such charge?

On the first execution, the sheriff, in his fee-bill indorsed
on the back thereof, fees amounting to two dollars and thirtv-

three cents, yet the clerk, without any claim on record,

charges the plaintiffs with forty-eight dollars and eighry-nine
cents, for commissions ; and on the second execution, the
sheriff returned lees, including commissions of seventy-six

dollars and twency-iour cents, to eighty dollars and twenty-
four cents, and the clerk charged commissions amounting to

one hundred and thirty-seven dollars and thirty-four cents.

By the statute regulating the fees of the several othcers, it

is made the dnty of the clerk to keep a book, in which he slia'l

set down the costs made by both parties, and when any oliioer

shall require it, he is to make out a transcript from his tee-

book, and deliver the same to the sheriff.

But how is the clerk to know what fees the sheriff i3 en-

titled to? There is no law on the subject, but the practice

of sheriffs always has been to return on the process their

fees, and in most cases it is absolutely impossible for the

clerk to ascertain their fees in any other way. Should the

sheriff not charge fees enough, or not charge any, it is his own
loss, and the clerk has no authority to supply the omis-
sioii. Doubtless the sheriff might, by application to the

court, obtain leave to amend his return, but until this is

done, the clerk has no power to charge either party with
sheriff's fees.

The court has also been called on in this case, to settle the

true construction of the statute regulating fees, passed in

1825. Laws of 1825, page 142. By that act, "a commis-
sion is given of five jper centum on the first three hundrel
dollars, and for all above that sum, a commission of 2 1-2

jyer centum : provided^ that in all cases, when the execution

shall he settled by the parties, replevied, stopped bv injunc-

52
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tion, or when the money is paid without sale, or the property-

levied on is not sold, only one-half of said commissions shall

be charged,"

lifts a sheriff, under this provision, when an execution for

fire thousand dollars is levied on property worth but one
thousand, a right to charge commissions on the whole amount
of the execution, or only on the amount levied on ?

Commissions are usually understood to mean a certain

jper centaye on moneys received and paid over, and the legis-

lature undoubtedly intended to pay sheriffs the value only
of the services they rendered, with a reasonable compensa-
tion for their risk. Where they sell, and realize a part of the

debt, they are only entitled to commissions on the sum made.
But if the sale be stopped by injunction, or the property

levied on not sold, what shall be the rule?

If the sale be made, and only a part of the debt realized,

he is only entitled to commissions on the sum made, and
shall the sheriff be entitled to greater commissions when no
sale takes place, and no money passes through his hands, and
consequently, no risks incurred? This is both unreasonable

and unjust, and we can not presume that the legislature

intended to give more in a case where the leaxt services were
rendered. In doubtful cases, if by giving a literal construc-

tion to a statute, it will be the means of producing great

injustice, and lead to consequences that could not have been

contemplated by the legislature, courts are bound to pre-

sume that the legislature intended no such consequences,

and give such a construction as will promote the ends of

justice. (1)

There can be no doubt that the legislature never intended

to give a commission on a greater sum than could have been

realized from a sale, in cases where no sale takes place

;

and taking the whole clause together, this construction can

be "iven to it, without doini; violence to the languao^e.

Where no sale takes place, difficulties, it is true, may some-

times arise, in ascertaining the value of the property levied

on. This ditticulty, however, does not exist in the execu-

tions mentioned in the fee-bill. These executions were

(1) In construin'^j statutes, wii must be governed by the intention of the
lecis'atiire, though not by some hidden intention, which the langiiaie of

tht^ hiw will not justify; but where ihe langua'jje is plain, find admits of no
construction, we must tak • it as we find it. Foley v. The People, ante, p. 57.

Where the consequences of a particular construction of a constitution or

law would render its opi 'ration misehievous, that construction should be
avoided, provided it is susceptible of a different one. The People v. Mar-
s.iall et al., 1 Gilm., 689.



DECEMBER TERM, 1831. 411

Bates u Jenkins.

levied on real estate, and bj the statutes of this state, in all

cases of levies on real estate, the lands levied on must be

apj3raised. This appraisement will furnish an equitable rule

by which to calculate the commissions. Where personal

property only is taken, it would be more difficult to furnish

the rule, and when such a case arises, it will be time enough
to decide it.

The fee-bill is therefore illeo^al in two respects : first, be-

cause it contains charges of commissions not returned on the

executions by the sheritf, in whose hands they were placed for

collection
; and secondly, because commissions are charged

on the amount of the executions, when the value of the

property levied on appears from the appraisement to be less

than the sum due on the execution. For these reasons, tha

judgment below must be reversed with costs, and the fee-bill

quashed.
Judgment reversed.

David G. Bates, Appellant, v. Thomas Jenkins, Appolloe.

APPEAL FROM JO DAVIESS.

A plea in abatement will lie, in a suit commenred by attafhment.

The effect of a juds;ment of nons ut in an attachment case, is nothlDf? more
than tlie quashal of the attachment, and leaves the party to pr -cfled de
niivo.

This suit was commenced in Jo Daviess county, by attach-

ment on the affidavit of Bates, stating that Jenkins, Thomas
McCrany and Charles Galloway, partners in trade, are just-

ly indebted to him in the sum of six hundred dollars, for

goods, wares and merchandise sold and delivered them, which
said sum is now due, and that the said Thomas McCrany,
Thomas Jenkins and Charles Galloway, have departed this

state, with the intention of having their effects and personal

estate removed without the limits of this state, and that the

said Thomas McCrany, Thomas Jenkins and Charles Gallo-

way, were considered citizens of this state at the time of con-

tracting said debt. The cause was continued for several

termg, until the May term, 1830, when the plaintiff tiled a
declaration in assumpsit for goods, wares, &c., and for money
paid, laid out and expended, money lent and advanced, work
and labor, &c. The defendant, Jenhins, came at Xov. term,

1830, and moved the court for leave to enter his appearance
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and give special bail, which motion the court sustained, and

thereupon he executed his bond, and at the same time filed

a plea in abatement, setting forth that at the time of the issu-

ing tlie attachment against him, he had not departed from

the state with the intention of having his effects and personal

estate removed witliout the limits of the state, but that he

was in the town of Galena, county of Jo Daviess, &c. To
this plea tliere was a demurrer and joinder, which was over-

ruled, and a judgment of respondcas ouster rendered against

the plaintiff. The plaintiff then made default, and a nonsuit

was entered against him, and a judgment rendered in favor

of the defendant, Jenkins, for the costs, from which judgment
Bates appealed.

Davis and Blackwell^ for appellant, cited 1 Petersdorf,

262, 266, 300. Rev. Laws 1827, pa^es 45, 72. Am. Dig. of

S. and W. Rep., 42. 3 Harris and McHen., 535.

TF. Thomas, contra, contended that the appeal was iinpr<i^-i-

dently taken, because the judgment of the court below dues

not amount to twenty dollars, exclusive of costs, nor relate

to a franchise or freehold. Ante, 334.

The judgment is not final as to the matters in controversy

between the parties. It does not bar the plaintiff' of his right

of action. It is not a judgment in bar.

The appellant having suffered a nonsuit, can not n')W t^ke

advantage of any error in the judgment or proceeding's of

the court below. Am. Dig., 205. He also contended that

the affidavit was not such as the statute requires, and cited

Phelys V. Young^ ante, p. 327.

Blackwell, in reply.

Browne, J., delivered the opinion of the Court.* This was

an appeal from the circuit court of Jo Daviess, to reverse a

judgment rendered in that court. The plaintiff below sued

out an attachment against Thomas Jenkins, Thomas McCra-
ny, and Charles Galloway, as partners in trade. Thomas
Jenkins, one of the defendants, filed his plea in abatement,

setting forth that he, one of the said defendants, at the time

the said attachment was sued out in this case against him,

had not departed from this state, with the intention of having

his effects and personal estate removed without the limits of

this state, but that this defendant was in the town of Galena,

* Cliiof Justice Wilson did. not sit in this cause.
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conntj of Jo Daviess, and state of Illinois. This plea was
sworn to, and concluded in the common form. The ]>laiM-

tift''s counsel demurred to this plea, which demurrer the court

overruled.

The circuit court decided correctly, in overrulini^ tlie de-

murrer to the defendant's plea in abatement. It is clear,

that a plea in abatement will lie, in a suit commenced by
attachment.

On the second point, we are of opinion that the effect of a
judgment of nonsuit is nothing more than a quashal of the

attachment, and leaves the party at liberty to commence de
novo, it is no bar to any future proceedings. (1)

Judgment affirmed.

Ignatius E.. Sims, Appellant, v. John Hugsbt, Appellee.

APPEAL FROM MORGAN.

A coin- of a note filed with tiie declaration is no part of the record; thouEch
the clrrk may incorporate it into the record, it does not become a part of it.

To maki' a note a part of tha record, so that the court may njtice it for any
purpose, oyer must be craved of it.

Htigsby brought his action of debt in the Morgan circuit

court, against Sitns and others, upon a writing obligatory for

the payment of $450. Sims was alone served with process,

and on being called, made default. The clerk assessed the

damages, and the court rendered judgment lor the sum so

reported to be due by the clerk, amounting to S'287.31|-,

(1) The statute now in force in relation to pleas in abatement in attach-
ment suits in this state, is this: "Incase any pie i in abatement traversing
the facts in the aiifidavit shall be filed, and a trial shall be thereon had, if the
issue shall be found for the defendant, the attaclmient shall be quasln d "

Purple s statutes, p, 9 <, sec. 8. Scates' Comp., 229. And again :
" fhe pio-

visions of chapter one of the Revised Statutes, (entitled Abatement,) shall

be applicaWe as well to proceedings in attachment as to other cases.'' Pur-
ple's statutes, p, 104, sec. 35. Scales' Comp. 236.

Pleas in ;ibatement in attachment suits have frequentlv been sustained in
this state. Whitev. Wilson, b Gihn., 21. Walker v. Welch et al, 13 111.,

675. Eddy V. Brady, 16 111., 306. R dgivay v. Smith, 17 ill., 33. Boggs v.

Bindskoff etal., 23 ill. In the last case cittd the ques.ion was raised oy the
plaintiffs in the attachment, whether a plea traversing the affidavit was a
plea in abatement and partook of the incidents of such a plea ; and it was
held by the court that it did.

In Ridgway v. Smth. 17 111., 33, it was held that such a plea should con-
clude to tne country, and a comnuui similiter forms the issue; the burden of
proof is on the plaintiff to maintain the allegations of his affidavit; and if the
verdict ii for the defendant, the writ is quashed, and he is out of court.



414 VANDALIA.

Sims V. Hugsby.

"part of the debt in tlie declaration mentioned." From this

judgment Sims appealed, and assigned for error that the judg-
ment is for more than the debt and interest due on the writing
tiled, and that there was no jury to inquire of damages, and
tliat there could have been no damages, but only a judgment
for the debt, as by the writing filed.

Hall, for appellant.

W. Thomas, contra.

"Wilson, Chief Justice, delivered the opinion of the Court-

From the record in this case, and a copy of the note which it

contains, and which was the foundation of the original action,

it appears that the judgment of the court below was rendered

by default, for more than the plaintiff was entitled to recover;

the clerk, in ascertaining the amount, having omitted to notice

one of the credits indorsed on the note.

For this error, the defendant below asks for a reversal of

the judgment.
The copy of the note and indorsement form no part of the

record, and they do not become so, merely by the clerk's hav-

ing inserted them. To have made the note part of the record,

so as to enable the court to notice it for any purpose, the

defendant should have craved oyer.

This not having been done, no error is apparent upon the

face of the record, and the court can not look beyond it. Lit-

tell's Kep., 225.

If too large a judgment has been rendered against the

appellant in the court below, his remedy is by motion there.

The error complained of is rather the mistake of the clerk

than the error of the court. In a case like the present, the

law has assigned to the clerk the duty of assessing the dama-
ges, and if, in the discharge of that duty, he should allow

either too much or too little, the court, under whose direction

it is made, will, upon motion, correct it. To that court then,

and not to this, the application should be made. 6 Mass.

Eep., 272. 2 Wash. Rep., 173.

The judgment of the court below is affirmed with costs, and

the cause remanded. (1)
Judgment affirmed.

(1) See Browder v. Johnson, ante, 93. Olles v. Shaw, ante, 219. Bogardr
U8 V. Trial, 1 Scam., 63 and Harlow v. Bos well, 15 111., 56, and note to Rey-
nolds V. Mitchell, ante, p. 177.
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ABATEMENT.

1. A plea in abatement will not lie where a dormant partner is not sued.
Conley v. Qood, 137.

2. Variances between the writ and declaration can only be taken advantaj^e
of by plea in ab ttement; they are not reached by a general demurrer, nur
can they be assigned for error. Prince v. Lamb, srS.

3. A plea in abatem nt will lie, in a suit commenced by attachment. Bates
V. Jenkins, 411.

ABSENT AND ABSCONDING DEBTORS.

1. Under the attachment law. an affidavit stating that " J. C. is justly indebted
to the plaintiff in the sum of .1100, and that the said J. C. is privately
mov ng his property out of the county," is insufficient to authorize an attach-
ment against tlie goods of an absconding debtor. Clark v. Roberts, 285.

2, Where the proceedings are manifestly against a non-resident debtor, it is

no objection that the affidavit does not state that " the defendant had de-
parted from this state wi.h tlie intention of having his effects and personal
estate removed out of the limics of this state. Phelps v. Young, 3^8.

ACKNOWLEDGMENT OF DEED.

A purchaser's right under a sheriff's deed is not affected under the act of 1819,

by its not being ackn )wledged in court—it is w 11 acknowledged, if it be
acknowledged before the circuit court of the county of which he is sheriff,

and where the land lies. Fail and Nabb v. Ouodtitle, ex dem., &c., 201.

ACTION.

1. An action for s'ander is not taken away, though the statute creating the
offense charged, be repealed. French v. Creath, &c., 31.

2. Where an action is brought against several debtors, a recovery must be
had against all or none, unless one or more of the defendants Interpose a
defeu-ie which is personal to himself, such as infancy or bank, uptcy.
Kirnmel v. Schultz and others, 1G9.

i. No action can be maintained upon an ins'rument of writing for the pay-
ment of money, unless the instrument shows upon its face to whom it is

payable. Mayo v. Chenoweth, 200.

4. A payee of a note, although he mav have written an assignment on the
back of it, can maintain an action thereon in his own name. Brinklcy v.

Going, 366. S. P. Brinkley v. Ooing, ot>7.

See Administrators, 4. Escape, 2.

ADMINISTRATORS.

1. If one of two administrators loans the money of the estate, he does it

upon his own responsibility, and an ac ion to recover it back should he
brought in his name alone. Thornton et al. v. Smiley and Bradshaw, 34.

2. A judgment can not be rendered agiinst the security in an administ a-

lion bondj nor is he liable to an actim until a deinst hnt by suit h is first

iieen estaolished against the administrator. Biggs and others v. Postle-
uait athd others, liJ8.
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3. An administrator has no power to charge the effects of hi- intestate by
any contract originating with himself, and his contracts, in tlie co.:r>e of
his administratio.i, or for the debts of his intestate, render him lialile, de
bonis propriis. Vincent and l ertrand v. M(jrrison, 227.

4. In an action on a judgment a'iainst administrators suggesting a devasta-
vit, a judgment by default admits the truth of tire allegation in the decla-
ration, and a jury of inquiry is nr)t necessary to ascertain the damages.
Greenup and Conway v. Woodworth, 232.

5. An administrator has no power to compel an indentured servant to
a'.t<»irid to his business; he has only the custody of the servant for sa e
keeping until his lime of service can be sold. Phoebe v. Jny.

6. The act of 1823, regulating administrations and the descent of intestates'
estates, &c., does not apply to the estates of those who died before the
jnxssage of the act; undfr'that law thc^ judgments obtained again-t the
the deceased in his life time are to be first paid. Jones' Administrators
V. Bund, 287.

y. p. Woodworth v. Paine's Administrators, 374.

AFFIDAVIT.

1. An affidavit of a juror who tried the cause will be received to prove im-
proper conduct on the part of the jury. Sawyer v. Stephenson, 24.

S. P. contra Forester and Funkhouser v. Ouard, Siddall & Co., 74.

9. An affidavit setting forth the discovery of new tesamony, should state
the name of the witness, and also the fact? he can prove. Forester and
Funkhouser v. Guard, Siddall & Co., 74.

8. If an affidavit on which an attachment issues does n>t comply with the
requsitions of the statute, all the proceedings under it are void. Clark v.

Roherls, 285.

4. Under the attachment law of 1827, which requires that the amount and
nature of the indebtedness should be specified in the affidavit, it is su -

oient to state therein that th^ non-resident " is justly indebted to the plain-
tiff in the sum of $ , by his certain instrument of writing, signed by
him. ' Phelps v. Young, 327.

5. Upon an order for a change of venue and granted, but before the record
is removed, an affidavit of the materiality of witnesses for the purpose of

taking their depositions, is properly made in the circuit court of the
county where tue suit is brought, and the computation of time and dis-

tance must be made from that county. Ibid.

6. Where the proceedings are manifestly against a non-resident debtor, it

is no objection to the "affidavit that it does not state that "the defendant
has departed from this state with the intention of having his effects and
personal estate removed without the limits of this state. Ihid, 328.

7. Further time will not be allowed to file the transcript of the record in an
appeal, on an affidavit stating that it was owing to the negligence of the
ccrunsel that the record was not filed in time. Smith v. James, 292.

8. A sheriff's return may be contradicted by his own affidavit and that of

defendant. K^rr & Bell v. Whitesldes, 3'JO

AGENT.

1. Notice of an equity to an agent is notice to his principal. Brynn and
Morrison v. Primm, 59.

2. The agent of the Gallatin county Saline has no power to substitute an-

other person in place of the original lessee; in case of a violation of the

covenants, he should enter upon the demised premises, advertise them,
and lease them to the highest bidder. Owen and othes v. Bond, 128.

3. The usual and appropriate mode of executing a deed or other writing by
'

an a.^eut or attorney is, for tlie agent or attorney to sign his principal's

name, and then his own as agent. Mears v. Morrison, 223.

AGREEMENT.

1 An ao'reenent to pay the county commissioners of Randolph county a cer-
'

tain sum of money, provided they would build a court house on a particular
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lot is not binding fnr want of mutuality, although tli<\v do build tlie oourt
house on the lot dosii,Miat('d, the obli<,'atu)n to j)ay and to i)iiHd, not bein,'
reciprocal. County Comrnisshjners of Randolph v. JoncH, "I'M.

2. A promise to pay tin; county commissioners to do an ac*: wiiich tliev are
required to do by law, is against public policy, and tlienjfore void. Ihtil.

3. As a ejeneral rule, the terms of a written agreement can not be chanijed
by parol, but the lime of its performance may be exleuded. Balicr v.

Whiteside, 174.

ALTERATION.
An alteration made in a note, without the Icnowledge or assent of thepnj'or,
renders the no*e void; the proper plea in such case is, non est factum.
Pankey v. Mitchell, 383.

AMENDMENTS.
1. AVhere the plaintiff amends in matters of form only, the defendant is not.

for that reason, entitled to a continuance as a matter of course. Scott v.

Cromwell, 25.

2. If parties appear and go to trial without a plea being put in, it is such an
irregu arity as will be cured after verdict by the statute of amendments.
Brazzle & Hawkins v. Usher, 35.

3. Where a party amends his narr. by setting out the bond on which suit is

brought as the statute requires, it is error in the plaintiff to take judgment
at the same term, if a continuance is prayed for by defendant. Rountree
V. Stuart, 73.

i. Thii omission in a writ of the words "The people of the state of Illinois
to tlie coroner, ' &c., is a mere misprision of the clerk, and is amendable.
Stitte Lank v. B ckmastcr, 176.

5. Clerical errors may be amended on the trial of the cause. Hargrave v.

Penrod, 401.

APPEAL
1. An appeal will lie by consent from an interlocutory order di-solving an

injunction. Cornelius v. Coons and Jarvis. 37.

2. The statute regulating appeals from a justice of the peace in providing
that no continuance shall be allowed to either party afier the second term,
was not intended to prohibit the court troni taking such cases under advise-
ment ;.f.er the trial. Johnson v. Ackless. 92.

3. In appeal cases where the judge iicts both as court and jury, a bill of ex-
ceptions taken after the judgment of the court is rendered, is regular and
in time. Ibid.

4. A'.i appeal from a justice of the peace is assimilated to a suit in equitv.
Coidey v. Good, 135.

5. 'Wlu're a judgment is rendered bv a justice of the peace for a greal?r
amount than the defendant owes, his remedy is, not bv an application tn a
court of equity, but by appeal to the cir uiv "court. Reyno ds v. Mitchell,
177.

S. In case of an appeal to the circuit court upon a trial of right of property,
all th.^ ' roceedings before the sheriff are to be transmitted, if they are not,
the circuit court can not exercise jurisdiction. Mason v. The Stute Bank,
183.

7. The word " appeals " used in the 32d section of the practice act of 1827,
applies equally to writs of err r. Clark v. jRoss, 334.

8. An appeal will not lie from the decision of a magistrate imposing a fin.^

for a contempt. Clark v. The People, o40.

9. Ten per cent, damages will be allowed, where an appeal is evidentlv taken
for delay. Simms v. Klein, 371.

10. On an appeal taken by the defendant, from the judgment of a juoiice
of the p"ace, the circuit court can not rule the plaintiif to give security for
costs. Teaguev. Wei's, 377.

11. If the transcript of the record on appeal is not filed within the time re-
quired by law and the rules of court, the appeal will, on motion, be dis-
missed. Green v. McConnell, 236.

S. P. Green v. Atchison, -Idl.

S. P. Beehe v. Boyer, 406.

53
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12, Further time to file record, on an affidavit, stating that it was througli the

negligence of counsel that the transcript was not filed in time, refused.

Smith V. James, 292.

13. Application for further time to file the transcript must be made within
the tliree days within which the transcript should be filed. Eager v. Til-

ford, -.07.

APPEARAJfCE.
1. Appearance and pleading will cure voidable but not void process, Coleen
a7id Claypole v. Figglns, 19.

2. The apiearance of parties and going to trial without a plea, cures the de-

fect, if any, arising from the want of a plea. The statute of amendments
cures the irregularity. Brazzle & Hnivklns v. Usher, 35.

3. The appearance of an attorney without authority, is good. Rust v. Froth-
ingfiam and Fort, 331.

APPOINTMENT.
The governor can not make an appointment in thr> recess of the general
assembly, unless the vacancy occurred since the adjournment of that bo.iy.

The People ex relat. Ewing v. Forquer, 104.

APPRAISEMENT.
In a levy on real estate, the appraisement which the law requires to be made,

liirnishes a rule by which the sheriff may ca.culaie his comm.ssions.
Bryans v. Buckmaster, 408.

ASSAULT AND BATTERY.
A warrant for a felony founded upon an affidavit which stated that " A. B.
entered the inclosure of C. D. and carried off her grain," is no justification

in an action for assault and battery and false imprisonment, neither to the
officer who is«ued it, nor to the officer executing it, as the affidavit contains
no words impo ting a felony. All the parties to such a warrant are ires-

passers. Moore v. Watts and others, 42.

ASSIGNxMENT.

1. A note for the payment of a certain sum of money "which may be dis-
charged in pork" is assignable. Thoiiips n v. Armstrong, 48.

2. Our act making promissory notes, &c., assignable is not to be construed
in the sam way as ihe Stat, of Anne, as they are different in their objects
and provisions. Mason v. Wash, 39

3. A payee of a note, although he may have written an assignment on it, can
maiuLain an action in liis own name on it, and his describing himself "as-
signee" of the p^jrsou to whom he made the assignment, may be rejected
as surplusage: the assignment by indorsement is in the control of the
pavee, and iie may strike it out o' not as he thinks proper. Brinliley
V. 'Going, 366.

4. A bond for the conveyance of land executed on the 9th day of Jan , 1-19.

is not assignable. Buckmaster v. Eddy, 381.

ASSIGNOR AND ASSIGNEE.

1. In a case on an assigned note between maker and assignee, a consideration
need not be averred. Mason v. Buckmaster, assignee, &c., 27.

2. Under our statute, an assignor of a not > is not liable unless due diligence
by suit against the maker has been used where that course will o ^tain the
irioney. Mason v. Wash, 39.

3. The assignor of a note for the payment of money or a specific article of
property is not liable, unless due diligence has been used to recover of
the maker. Thompson v. Armstrong, 48.

4. An averment of the insolvency of the maker is sufficient to excuse the use
of due diligence. Ih.d.
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5. The. assignee of a note after it l)ecoiiies due, talces its subject to all the
equity existing between the original parties to it. Bryan and Morrinon
V. Piimm, 59.

6. In a suit by the assignee apainst the assip;nor seekintj to recover on the
ground that he has used due diij^ence to recover of the maker, the rule is

that lie must sjiow tliat he brought his action against the maker, at the first

term of court after the note fell due. Lxisk v. Cook, 84.

7. On a note made in Missouri and assijj;ned there, the lex loci of Missouri
as to tlie liability of the assignor is to govern. Humphrey$ v. CoUUr uMd
Powell, 297.

ASSUMPSIT.

1. An undertaking by parol, by which a third person obtains or«dit, is col-
lateral, within the statute of frauds and perjuries and iio„ binding. Everett
v. Morrison, 79.

2. In an action of assumpsit under the general issue, private incorp<^)rations
must prove their corporate cliaracter. Jones v. The Bank of Illinois, 124.

3. A promise to pay the county commissioners of a county to do an act
which they are required to do by law, is against public policy and there-
fore void. County Commissioners of Randolph v. Jones, 2;57.

4. A plea of payment is a good plea in an action of assumpsit, and without
it evidence of counter demands can not be received. Jones'' Administra-
tors V. Francis and others, 165.

5. In an action of assumpsit upon a note evidently given to pay the debt of a
third person, if there is no consideration for the promise expressed in the
note, a consideration should be averred in the declaration, and the want of
such averment is fatal. Connolly v. Cuttle, 364.

ATTACHMENT.

1. If the affidavit upon which an attachment is issued, does not comply with
the requisitions of the statute all the proceedings under it are void, and the
attachment ought to be quashed. Clark v. Roberts, 285.

2. Under the attachment law of 1827 which requires that the amount and
nature of the indeb.edness should be specified in the affidavit, it is suffi-

cient to state that the non-resident "is justly indebted to the plaintiff in
the sum of $ by his certain instrument in writing signed by him."
Pnelps V. Young, 327.

3. The effect of a judgment of nonsuit in an attachment case, is nothing
more than the quash. il of the attachment, and leaves the party to proceed
de novo. Bates v. Jenkins, 411.

4. A plea in abatement will lie, in a suit commenced by attachment. Ibid.

ATTORNEY.

1. An appearance by an attorney without authority, is good. Rust v. Fr<>th-
inrjham and Fori, 331.

2. A supersedeas bond executed by the attorney of p'aintiff, without proof
of his authority, is void, so far as the supersedeas is concerned. Cromwell
v. March, 326.

See Agent, Client, and Cottnsel.

AUDITOR.

The notice of a motion by the auditor against a delinquent treasurer, under
Hie act of 24th March, 1816, must be certain and specific, and must ask for
a judgment. Auditor v. Hall, 392.

AWARD.

1. The circuit court can not arrest or interfere with the proceedings on an
award, where the submission has been by bond or rule of court, except for
the causes expressly stated in the statute, viz : that the award was obtained
by "fraud, corruption, or undue means." Chandler v. Oay, 88.
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2. It is e- ror for the circuit court to enter up juclffment on an award under the
act of 1819; the proper course is for a rule of lourt to be entered ui on
filing the submission and award, requiring tiie parties lo abide by the
award. A disobedience t > this rule would be a contempt. Ibid.

3. Where parties agree to submit their diffe'ences to arbitration, and agree
t;!at "the a.vard is to be entered of recoid and made a rule of court at tlie

next term, and which award, when entered, is to have the force and effect

of a "judgment," it is irregular and erroneous for the circuit court to enter
up a judgment on the award. Cromwell v. March, 295.

4. Parties who agree to submit their cause to arbitration will be governed by
tlieir agreement, and if one party stands by and suffers judgment to be en-
tered on the award to which technical objections couid be made. th(! supreme
c:jiirt will not interfere lo reverse the judgment. Duncan v. Fletcher, 323.

5. Where no fraud is charged or injustice alleged, the court will presume that
the referee was sworn, if the fact does not appear on the award. Ibid.

BAIL AND BAIL BONDS.

Under the practif^e act of 1819. bail bonds should be ta'cen to the sheriff, and
suits on tnem should be brought in his name. The act g ves him no power
to assign them to the piaintiff in the action. Hunter v. G-llhara, 82.

BAILABLE OFFENSES,

1. The words "any othe'- offense which by law shall not be bailable" as used
in the 40th sect. on of the act defining the duties of justices of the supreme
court, apply not to the ability oi an offender to procure bail, but to the
character of the offense. Foley v. The Peop e, 57.

2. Larceny is an offense bailable by law. Ibid.

BANKRUPT LAW.

A discharg'e under the baukrup' law of New York is no bar to a suit brought
here on a contract made before the discharge. Mason v. Wash, 39.

BANKS.

1. The receipt of the cashier of State Bank for money received of an indi-

vidual, is evdience of a deposit by that individual. St ite Bank v. Kain, 75.

2. Where a private corporation sues to recover real property or upon a con-
tract, it must, under the general issue, produce the act of incorporation.
Hargrave v. Bank of Illinois, 122.

3. The act of indorsing a bill to a bank, does not admit that the bank is a
corporation. Ibid.

4. The debtors to the State Bank can not raise the objection that the bank is

unconstitutional. Snyder v. State Bank. IGl.

5. The 22d section of the bank law is merely directory to the board of direc-
tors, and an omission by them to comply with it does not release the securi-
ties to a note executed to the bank for an accommodation. Moreland and
Willis V. The State Ban\; 263.

6. A debt due the State Bank is a debt due the state, which the state can
release. Ernst's Administrators v. Ernst, 316.

See State Bank.

BILL IN EQUITY.

A bill may be dismissed in all cases on motion, when the court is satisfied

there is no equity in it. Edwards v. Beaird, 70.

BILL OF EXCEPTIONS.

1. In appeal cases where the judge acts both as court and jury, a bill of ex-
ceptions t ken after th^ judgment of the court is rendered, is regular and
in time. Johnson v. Acklcss, 92.
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, Tlui court cim not nolico a judf^mi^nt record on wliicli suit in brought,
uiiks-; it is ni'dc! ii ]);ut ot the record by bill of exceptions. Kimmel v.

Slailtz (uul (itlicrs. Kill.

. A bill ot oxci'ptious can not bo taken, unless the exceptions be ma<le on
tli(i trial and be, ore the jury is discharj^rd, and it lies for r(H;eivin{^ im-
proper or rejectiu.u; proi)er tesiiinoiiy, or for inisdlrectinji the jury on a
point of law. Ciemson v. Kruper, 210.

BOND.

, A bond for the conveyance of land, executed on the 9th day of Jan'iary,
1 1!), is not assignable The statute of 18J7 governs in such case. Buckr
master v. Edd>j, ;i81.

. The bond upon which a supersedeas was obta'ned, was execute 1 by '"M.,

a ty. for the plainUft';'' and on a motion to dismiss the writ of error for

that cause the court overruled it, bu: quashed the supersedeas, and award-
ed a procedendo. Cromwell v. March, 326.

CAPIAS AD SATISFACIENDUM.

, A ca. sa. issued upon a iudgment is not void on its face, tliough it does not
rcc.te that the oath reipiiredbv law to l)e made, was made before it issued,

nor is necessary that the declaration for an escape on such ca. sa. should
aver that the oath was made. Lattin v. Smith, 361.

. The right of action of a judgment creditor against a sheriif for not levy-

ing afl^fa., is not taken auay by tlie creditor's discharging the debtor from
a ca. sa. issue' 1 at his instance, a ibou ;li such disciiaiue might be a sa is-

faction of the judgment, the creditor's rcmely against the sherilf being
perfect before such discharge. Hargrave v. Penr-d, 401.

CHANCERY.

1. A suppressio vcri in relation to any important fact affords ground for the
interference of a court of equity to annul the contract. Bryan and Mor-
rison V. Primm, 59.

2. Though a bill for an injunction does not pray that the money be refunded*
yet such i-eiief can be granted, and a decree therefor is not erroneous. Ibid.

3. If a party neglects to make liis defense at law. a court of chancery will

not r.^iieve him. More and Bates v. Bagley, Borer and Rohbins, 91.

4. In chancery all the parties in interest, and whose rights may be affected,

ought to be "made parties to the bill, and if the court is called on to dispense
with the proper parti' «, some reason therefor ought to oe disclosed m the
bill. Ollha^n and ot'iers v. Cairns, 16 i.

5. A partv who psks equity must do equity; and when a party signed a note
for specie, sup'ios ng it to be for state paper, though n(» fraud was pr ictised,

and a judgment was entered against him for the specie value if s> much
s ate paper as the note called for, chancery will not reli'V.^ against such
judgment, as it is equitable. Bcaiujenon v. Ttircnite and Valols, 167.

6. If a defendant neglects to avail himself of a legal defense, a court of equity
will not relieve him. Ibid.

S. P. More and Bates v. Bagley and others, 94. Hubbard v. Hobson, 190.

7. "Where a judgment is rendered by a justice of the peace for a greater
amount than the defendant owes, his reiiiedy is not by apiilication to a court
ot chancery, but by appeal to the circuit court. RcynohU v. Mitchell. 177.

8. It is not error to dissolve an injunction and dismiss the bill, though all the
defendants have not been compelled to answer. Ibid.

9. As a general rule, a court of equity will not relieve a defendant who has
neuiected to make his defense at law. But if lie did not know of his de-

fense until after t .e judgment, a court of equity will relieve. Hubbard v.

HoLson, 190.

10. Where the circuit court silting as a court of chancery grants a rehearing,
the first decree is thereby vacated, and the case stands as if no decree had
been rendered in the cause. Flnlcy and Creath v. Ankeny, 250.
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11. Where a full and ample defense might be made at law, a court of chancery
will not relieve. Greenup and Conway v. Brown, 252.

S. P. Same v. Woodworth, 234.

12. Rules of decision are the same in courts of chancery as in courts of law.
Moreland and Willis v. State Bank, 263.

13. A court of chancery can not interfere to relieve against the oppressive or
illegal acts of an f)fiicer in executing process, the remedy of the pany in-

jured is at law. Beaird v. Foreman and others, 385.

14. As a gener.d rule, a court of cliancery will not adjudiie executions which
are regular on their face, void, at least until an attempt is made in the court
from which they issued, to obtain relief against them. Ibid.

CLERICAL ERRORS.

Clerical errors may be amended on the trial of the cause. Hargrave v. Pen-
rod, 401.

CLERKS.

1. A peremp ory mandamus will issue to a county commissioners' court, to
oonipel tiie restoration of a clerk, the cause of whose removal is not state

on tneir records. Street v. County Commissioners of Gallatin, 50.

2. A clerk h \s no right lo insert in a fee-bill a charge for sheriff's commis
sioiis, when the sheriff himself in his return makes no such charge; the
clerk has no power to sup ly the omission. Bryaiis v. Buckmaster. 408.

3. Though a clerk may insert in the record a copy of the note on which suit

is brought, it does not on that account form a pait of the record. Sims v.

Uugsby, 413.

CLIENT AND COUNSEL.

1. Where the relation of client and counsel is created, the counsel must con-
tribute his own legal knowledge and assistance in the suit, and aid in
conducting it to a final determination. Come ius v. Wash, 98.

2. The confidence reposed in counsel is of a pers nal nature, and can not be
delegated to another without the consent of the client. The client is en-
tiLed to receive the identical le.;al services he contracted for. Ibid.

COMMISSIONS.

See Clerks, 1. Sheriff, 8, 9, 10. Fees and F^e-Bills, 1, 2, 3.

CONFIRMATION.

See Governor's Confirmations.

CONSIDERATION.

1. In all special pleas to the consideration of a note, the manner of avoiding
the obligation ought to be shown, a failure to do it is error. Taylor v.

Sprinkle, 17.

2. A plea alleging a failure of consideration is insufficient without setting out
wherein the tauure consists. Co neliiis v. Vanorsdall, Assignee, &c., 23.

3. In a case on an assigned note between maker and a signee. a considera-
tion need not be averred. Mas m v. Buckmaster, Assignee, &c., 27.

4. A plea stating that the consideration has wholly failed without showing
wherein, is bad. Poole v. Vanlandingham, 47.

5. The plea of "no consideration" is given by statute, and throws the onus
on the plaintiff. Ibid.

6. A plea of failure of eonsideration without setting out how it has failed, is

bad. Bradshaw .. Newm m, 133.

7. See Vendor and Vendee. 1.

8. A plea of failure of consideration should allege specially, in what the
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lailnrc Cfnisists, and tie extent of it, «o that l)y know nir the extent, tlir- eonrc

nnty lie enabh'd to f,MV • .iii(l,i,'in(Mit for the; n.'sidu-. Slinms v. Klein, .'{>2.

9. The s'atut' anihoriziuj,' pleas to the consideration of a note, ciinnicrates

four grounds <if (U^lens,-. ]. Where the note is mad(! wlthont any Kood or

valuable consi(h'ration. 2. Where thi- consideration lias wholly failed. 3.

Where fraud and circumvention have been used in obtaining' ii, setting

forth the facts which constitute fraud. &c., and, 4. Where ihen; has been a

l>ju-iial failure of cmsideraiion, setting lorth in what it consisted. Ibid.

10. In an action ui)on a note evidently f^lven to pay the debt of a third person,

if there is no consideration for tli" promise exjiressed in the note, a con-

sideration should be averred in the declaration, and the waul of suc.i

avorment is fatal. Connolly v. Cott.e, 3(j4.

See Pleas and Pleading, 21

CONSTABLE.

1. At common law, a ju'itice mav deputise any person he plea'=es to be his

constable, and und 'r the act of the i>2d March, 181'J, a ma<,nstr.ile can ap-

point a constable in a criminal case where there is a iirobability that the

criminal will escape. Flack and Johnson v. Ankcnij. 1«7.

2. A ccmstable can not enter upon land and take in execution fruit trees

standins and grow ng ; they are a p.irt and parcel of the freehold. Adains
and others v. Smith, 283.

See Office and Officer, 1, 2.

CONSTITUTION.

A constitution can do what a legislative act can not, as it is the supreme,
fixed and permanent wi.l of the people in their original, soverei2:n and
unlimited cajiacity. and in it are d termin d the condition, rights and
duties of every individ^ial ot the community ; from its decrees there c in

be no appeal, tor it emanates fnnn the higiiest source of power, the s ver-

eign people. Phnebe v. Jay, 268.

CONSTRUCTION OF STATUTES.

1. In doubtful cases, if bv giving a literal cons ruction to a statute, it will bp
the means of producing great injust ce and lead to consequences that could
not have b"en anticipated by the legislature, courts ; re bmud to p csume
that the legislature intended nosnch consequences; and tngive such acon-
struction as will promote the ends of justice. Bryins v. Buckmaster, 408.

2. A correct construction of the ."tsd section of the Practice Act. requires that

a party should make application for further time to file the tr^niscrip: of

ihc record in cas=-s of appeal, within th three days within which the irau-

script should have been filed. Rager v. Tilford, 407.

See Corporations, 1, 2.

CONTE^klPTS.

The power to punish for contempts is incident to all courts of .iustice inde-
pendent of statute, f'i:d the exerci.se ot t.iis power, resting in the sound
discretion of the corxL, can not be reviewed by the supreme court. Clark
V. The People, 340.

CONTINUANCES.

1. Where the plaintiff am nds in matters nt form only, the defendant is not,

for that reason entitled to a conLinuaua • as a matter of coarse. Scot v.

Cronwell, 25.

2. (iranting continuances and new trials, re.'^ts in the discretion of the court,

and a refusal of either can not be assigned as error, Cornelius \. Boucher,
32.

3. Where a copy of a note on which sui" is brought, is filed with the declara-
tion and an amendment of the narr. allowed by caanging the word
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"twenty" to "twenty-five" and adding the words "promise to pay," the
defendant is not eat. tied to a eoiitinuance. Crane v. G are--, GtJ.

4. Where a statute de -lares tliat in a certain oase a continnance shall be
granted, it is error in tlie court to refuse i.. Rountree v. S.wirt, 73.

CONTKACTS.

1. A siipresslo veri in relation to any important fact aff )rd5 s^round for the
interference of a court of equity to annul the contract. Bryan and Mor-
rlsini V. Primm, Tii).

2. A contract 1o pay a sum of money with twenty per cent, interest, is niei ;;-

<-u in ihe jmlgment renilered upon such contract, and the jud.ument is tliea

conlrolled by the sta ute and not by th ; onM-act. jlfasons v. Eakle, 83.

.". The county commissioners of a county have no power to make a contract-

only as a court. County Commissioners of Randolph v. Jones, 237.

4. Where a contract is made w.th the state to priut the laws, &c., for so

much in state iviper, "at its spe -ie value when the sam shall become duo
and payable." tin; amouui to bi^ paid by the state is not to be asceita a -d

by an arbitrary valuation of the paper made by the officers of the strife

under a law passed subsequent to the contract, but by the market or cur-

rent value of the paper. Blackwell v. The Auditor, 19(5.

COHPORATIOX.

1. Where a private corporation sues to recover real property or upon n cf<iv

tract, it must, u lid ^'r the ijeuerai issue, pr(jduce the act of incorporation.

Hargravj v. T le B ink of ILtinois. 1 2.

2. The act of indorsing a bill to a bank, does not admit that the bank is a
corjioi-ation. Ibid.

8. Private iiicoriiorations must prove their corporate chnracter, under the
general issue in an action of assumpsi . Jon s v. The Bank of Illinois,

124.

4. Comities are public corporations, and can be changed, modifi 'd, enlarged,

restrained or repealed to sui iho ever varying exi^e'cit'S of ihe .-fate ; hey
are completely under legislative control. Coles v. The County of Madi-
son, 154.

5. The ferry law of 12th February, 1827, do s not authorize a co- nty com-
missi ners' court, to grant a ferry license to a corporation. Betts v. Men-
ard, 3 5.

fi. In a legislative act where "persons" are spoken of, none other than natu-

ral persons are m an . Ibid.

7 The act of incorpo:a'ioa creafng the trustees of Kaskaskia a body cor-

porate, no where confers the power upon them to take a grant of a ferry

license. Ibid.

8. A corporate body can act oiilv in the m nner prescribed by the act of

incorporation which gives it existence. Ibid.

COSTS.

1. If a non-resident gives bond for costs aft^r the commencement of the

suit but before the t ial, i is suttieient. Whit ? v. Staffoi d, 67.

2. It is correct practice to discharne a security for costs nd substitute an-
'

other, in or 'er th it the discliargod seen ity may be a witness. Kimmcl v.

Schwartz, 278.

3. Neither the law nor the p-actice of 'he courls, require that -he jud'iment
"

should contain the amount or costs in numcro. Simms v. Klein, 371.

COUNTY COMMISSIONERS.

The county commission'^rs of a county have no power to make a contract

only as ai court. County Commissioners of Rando ph v. Jones, 237.

See CouBTS.
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COURTS.
1. It is discretionary wifli a court to hear evidence after the argument of a
cause is o]) 'ned l)y cmnst-l. li oom v. Ooodner, (Y-i.

2. It is irrc'iuiiir i'i>r tlie foiirl to instruct tiie jury as to the wei;^ht of evidence
Humphreys v. Collier und P well, li'J7.

3. No 1 articular form is rtHiuiied in tiie proceeding's of a court, to render
tlieni an order or ji'diui 'lit; it is sufticient if tliey be liiial, and tiie party
may be injured. We.U v. Hogitn. .'/-ii.

4. Tiie power to punisli for contempt is an incident to courts of justice, inde-

pendent of staiute. Clark v. Tlie People, 'MO.

5. Tlie county coinmissioners' court is a mere cre!tiiro of the statute, s.nd

tlio lull c ea eil by thi', constitution, its powers and duties sir i dtfi ed by
tlie law, and in some instances are ministerial, an 1 in otliers judicitl.

Be,ts V. Menard, 395.

0. A judgment will not be reversed if the court give instructions t') the jury
substantially as aslted foi*. LittlMjns v. Moses, 393.

7. Upon a divi-^ion of tlie court the judgment below is affirmed. Kerr S: BUI
v. Wliuesides, 390.

See Corporations, 1.

CRIMINAL PROCEED IXCxS.

A prisoner in a capital case, is considered as standing on a'! lii-; ricrlits,

and waiving not liiigon the scire of irregularity; an agreemeii, therefore
betwe 11 his counsel and c.e c >uns 1 tor ilie peonle t at tlis jury if they
agree, may deliver their verdict to the el.n'k is irregular, and a verd ct de-
livered in court und -r suci an agreeni -nt n th.; absence of ih' jury, will

be set aside for such irregularity. Noin que v The Pe pie, 1-15.

See Indictmext. Surety, 5, 6.

DAMAGES.

1. A judgment in damages where the action is debt is erroneous. Jones v.

Lloyd, Scrrlll <ind .kford, '225.

2. A writ of inquiry is not necessary in any ease where the damnges can be
ascertained by C(niipiita;ion. Rust v. Frothuigham and FoH, 3-,l.

S. P. Greenup and Conway v. iVoo:lw rrih, 232.

3. A tenant in common of a chattel wli ) sues for a conversion of the same,
is entitled to recover damages for his share or interest only. Rolette v.

Parker, 350.

4. Ten per cent, damag s will be allowed where aii appeal is evidently taken
for delay. Sirnms v. Klein, 302.

DEBT.

1. The plea of nil debet is not a good plea to an action of debt upon a record.
Chipps V. Yancey, I9.

2. On a default in an action of debt, it is not necessary to have a jury to in-
quire of d images, unless required by the plaintiff. Greenup and Con-
uay v. Woodworth, '232.

DECREE.

1. Though a bill for an injunction does not pray that the monev be refunded,
ye; such relief can be granted, and a decree therefor is not erroneous.
Bryan aiul Morrison v. Primm, 59.

2. When an injunction upon a judgment at law \h dissolved, it is erroneous
to cuter a decree tor the amomit of the judgment at law. Dune in v.
Morrison and Duncan, 151.

3. If the court, in looking into the whole record, find a decree has been
entered in favor of a person not entitled to it, it will reverse it. Hays'
administrat ir v. Thomas and o'hers, 180.

54
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4. It 's erroneous to f^nter up a decree, upon the dissolution of an iniunctinn
n.uMinst the security in tiie injunction bond for the amount of tne judo;-
nicu'i. at law and the costs in that suit, and interest on the judgment with
six per rent, damages and the costs of tlie suit in equity.
Hubbard v. Hobson, 190.

5. P. Croiv's executors v. Prcvo, 216.

5. Where the circuit court sittin.y; as a court of chancery, grants a rehearing,
the first decree is thereby vacated, and the case stands as if no decree liad
been rendered in tlie cause. Finley <.ind Creath v. Ank^ny, 250.

See IxJUNCTION, s.

DEED.

1. A sheriiFs deed which does not show on its face that the land was ap-
praised and unsupported by proof that it was appraised, is Insufficient to
entitle the lessor claiming under it, to recover in an action of ejectment.
Curtis V. Doe ex. dem., 139.

2. A purchaser's right under a sheriff's der-d is not affected under the act of
1819 by its not being acknowledged in court. It is well acknowledged, if it

be acknowledged before the circuit court of the county of which he is

sheriff, and where the land lies. Fail and Nabb v. Gnodtittie, ex. dem.,
Ac, 201.

3. The usual and appropriate mode of executing a deed or other writing bv
an agent or attorney is, for the agent or attorney to sign his principal's
name, and then his own as agent. Menrs v. M rrison. 2-'3.

4. A party who takes a quit claim deed for land, runs the risk of the good-
ness of the title. Snyder v. Lnframboise, 343.

5. To render a deed for land valid and effectual, there must be both a delivery
and an acceptance of the deed. A deed not delivered and accepted, though
recorded, passes no estate. Herbert and others v. Herbert, 3o4.

DEFAULT.

1. It is erroneous to take a judgment by default when there are pleas filed bv
the defendant, in compliance with a rule against him to pead; in such
case, th'^ plaintiff has no right to have the defendant called. Seinple v.

Locke, 389.

2. A judgment by default set aside, after the term at whicli the judgment
was rendered. Kerr and Bell v. Whitesides, 390.

DEMURRER.

1. After a demurrer is overruled, if the defendant rejoms to the replication

and issue is taken thereon, it is a complete waiver of the demurrer. Beers
v. Philips, 44.

2. After abandoning a demurrer, the decision upon it can not be assigned
for error. Ibid.

3. A gener 1 demurrer to a nnrr. containing several counts, sonip; of which
are bad and one g'lod, ought not to be sustained. Lusli v. Ci ok, 84.

4. So too when a counf coutains two distinct averments, one good and the
other b;id, Ihe bad averment sliou'd be disregarded, as it does not vitiate the
whole count, the rule is, utile per inutile n m vitialur. II4d.

5. A variance between the instrument declared on :ind the one set out on
o\ er, is tatal on demurrer. Taylor and P irker v. Kennedy, 91.

6. Motions, demurrer-, &c., shou'd be determined by the court in the order in

which they are made, and a demurrer, while a motion to dismiss is undis-
posed of is a waiver of the motion, and a plea of the general issue, the de-

miu-rer being undisposed of, is a waiver of tlie demurrer. Cobb v. Ingalls,
233.

7. A demurrer by either party has the effect of laying open to the court, not
only the pleading demurred to, but the entire record for their judgment
upon it as as to the matter of the law. Phcebe\. Jay, 268.

8. A demurrer will not reach a variance between the writ and declaration.

J? list V. Frothingham and Fort, 331.

S. P. Prince v. Lamb, 378.
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1. Upon an order for a chan'^'^e of veiiuo and granted, but before the rooord
is removed, an affidavit of tlie materialiiy Of witnesses for liie pnritose of
takiiiu; their deposi ions, is properly made in ttie cij-cuit court of tlieeounty
whcr.' the suit is brouffht, and the comi»utation of l.xne aud distance must
be made from that county. Flielps v. Young, ;i27.

2. It is not necessary that tlie magistrate sliould state the time and place ot
taking the depositions. Ibid. Quere.

DEPUTY.

1. At common law, a iustice may authorize any person he pleases to be his
officer, and under tlie act of 2Jd ISiarcii, 1819, a majiistr;ite can aiipoint a
constable in a criminal case, where there is a jtrobability that the cr.minal
will escape. Flack and Johnson v. Ankeny, 1H7.

2. A return to a writ by a person who si^ns hinisidf "Deputy sheriff," without
stating "for A. B., sheriff," i^ erroneous. Ryan v. Eads, 217.

3. A deputy sheriff can only act in the name of his principal. Ibid.

DESCE^S'T AND DEVISE.

M. devised by will hs estate to his daughter R., but if she died before she
came of age, then to hi-; friend G. L. k. died before she came o age, and
G. L. died before R. The devise to G. L. is a good executory devise, and
the estate passed to his heirs. AckLess v. Scekright, 76.

DEVASTAVIT.

See Administeators, 2, 5. Surety, L

DISCHARGE.

A discharge tinder the bankrupt law of N. York, is no bar to a suit brought
hera ou a contract made before the discharge. Mason v. Wash, 39.

DUE DILIGENCE.

1. Under our statute, an assignor of a note is not liable unless due diligence
by suit against the maker has been used where that course will obtain the
money. Mason v. Wash, 39.

2. The assignor of a note for the payment of money, or a specific article of
properly, is not liable, unless due diligence lias been used to recover of the
maker. Thompson v. Armstrong, 48

3. An averment of the insolvency of the maker is sufficient to excuse the use
of due diligence. Ibid.

4. To excuse due diligence, an averment in the declaration that "at the time
the note l)ecame due and payable, diligent search was made at ihe said
county for the maker, for tiie pur (i>e Oi demandiiiu' payment tlieieof, but
that he could not be found," is insufficient, rarlton v. Slillcr. 68.

5. In a suit by the assignee against the assi'inor, seeking to recover on the
ground that he has used due diligence to recover of the maker, ihe rule is,

that he must show tiiat he brouuht his action against the maker at the first

term of the court alter the note fell due. Lusk v. Cook, 84.

EJECTMENT.

1. A sheriff's deed which does not show on its face that the land was ap-
praised, and unsupiiorteii by proof that it was apprais.^d. is insufficient to
entitle the lessor claiming under it, to recover in an action oi ejectment.
Curtis V. Doe ex dem., 139.

2. A purchaser's right under a sherilFs deed is not affected under the act of
1819, by its not b ing acknowledged in court—it is well acknowledged if it
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be acknowledged before the circuit court of the county of which he is

sheritf and wliere the land lies. Fdil a^id Nabb v. Qoodtitle ex dem., 201.

3. Prior possession is evidence of a fei\ and although the lowest, unless le-

bu.ted by liiy er, it must prevail. llK^rucrt ayid others v. Herbe t, ."oi.

4. A prior possession short of twenty years under a claim of right, will

prevail over a subsequfut possession of the same time wliere no other
evidence of litle appears on either side. Ibid.

5. A prior possession of less than tw 'nt\' years without any otlier evid 'uco,

IS ])rimii fcicia evidence sufticie it to put thj enant on liis delen e. Ibid.

6. AVher.' the title lo land is divesled by operation of law, as in saL'S under
execution, the possession of the defendant is not such an adverse posoes-
siou as will deieat the deed and render it inoperative. Ibid.

ENDORSEMENT.

See Assignment 3.

ERROR.

1. Irregularity in swearing a jury if not objected to at the time, can not be
assigned iiserror Cornelius v. Boucher, 3i.

2. Grantin i' or refusing new trials and continuances can not be assigned as
error. Ibid.

S. P. Sauyer v. Stephen-^on. 24.

S. P. Littletons v. Moses, 39 '.

.". After aliandoninrr a demurrer tlie decision upon it can not be assigned for

er.or. Beers v. PhlUps, H.

4. If a replicatioi departs from the declaration, it is error. Collins and
Collins V. Waggoner, 51.

5. In a suit against a sheriff for money had and received, an assessment of
damagi'S by the court without the intervention of a jury, is error. WhitC'
side V. BaHleson, 71.

6. It is e ror in the court to render a judgment by default where a plea is

tiled and unanswered. While v Thompson, 72.

7. Where a statute declares that in a ct-riain case a continuance shall be
granted, it is error in the court to refuse it. Roantree v. Stuait, 73.

8. It is error for ihe circuit court to enter up judgment on an award under
the act of 1819; the proper course i for a rule of court to be entered up on
filing the submission and awaixi, requiring the parties to abide by tlie

award. Chandler v. Gay H8.

9. Where an injunction upon a judgment at law is 'Unsolved, it is erro eons
to enter a decree for the amount of the judgment at law. Duncan v.

Morrison, &G., 151.

S. P. Hubbard v. Hobson, 190.

10. Where a party defendant appears and pleads by attornev witliout pr'^ces<^,

it is error to i
roceed to jud'.'ment against tliose who have been served,

without also taking jud niient against liini who tlius appeared by attorney.

L,dd and Tiiylor v. Edwards, 182.

11. it is erroneous upon the dissolution of an injunction, to enter up a decree
against the security in the injunction bond for the amount of the judg-

ment at law and tlie costs in that suit, and interest on the judgment and
Si I per cent, damages, and the costs of the suit in equ.iy. Hubbard v.

Hbson, 190.

S. P. Crow's executors v. Provo, 216.

1'^. A return to a writ by a pt-rson who signs himself "Den-ty sheriff," with-
"out stating "for A. B , sheritf," is erroneous. Ryan v. Eads, 217.

13 A judgment in damages wliere the action is debt is erroneous. Jones v.

L' yd and others, 225.

14. It is too late after a judgment has been rendered on a bond and a fi. fa.
issued to object that rne pariy did no sign the bond. It is therefore errone-

ous lO quasli an execu ion issued on such jiulgm-nt u on an aflidavit

attirniing tiie non-ex cution of ilie bond. Clary v. Cox and others, 235.
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15. TIk," supreme court will not entertain a writ of error on a judgment />»un<l-

eclou a P>r\ after the death of the tort feasor. Barrett and iclfe v. G 8-

ti)n''s executor, 255.

10. it is erroneous to take a judgment l)y default whiTe the dcoLirat'on has
not been tiled ten days before cou t, unless by consent. Gore v. oinith, 'Mi.

17. A writ of error will not li(^ where the judgment, exclusive of costs, is less

than twenty dollars. Clark v. Ross. .''..'54.

18. The word "appeals," in the thiity-sefond section of the practice act of

1827, applies equally to writs of error. Ibid.

19. Yaiiances between the writ and declaration can not be assigned for error.

Prince v. Lamb, .'>78.

20. A judgment rendered for 'interest on the amount," without s ating "iiat

the amount is, by way of damages, is uneeriain and therefore erroneous. IbUl,

21. It is not error to permit clerical errors to be amended on the trial. Har-
gravc v. Pcnrod, 401.

21. Writ of error with supersedeas will not be dismissed, though the bond
on which tli • supersedeas was obtained, was executed by the authority of
the attorney, and no proof of his authority to execute it. CrumwAl v.

Mu'i ch, 326.

See Default, 1.

ESCAPE.

1. The sheriff releasing a convict, under an act of the legislature, committed
for forgery, w hereone-haltof the fine imposed goes to the pers'ai attempted
to be defrauded by the forgery, is not liable in an action for an escapj
brought by such person against him. Rankin v. Bedrd, sheriff, iy;j.

2. A ca. sa. issued upon a judgment is not void on iis f ce, though it does
not recite that the oath required by law to be made was made beiore it i-.-

sued, nor is it necessary that the declaration for an escape on such ca. sa.

sliould aver that the oatli was made. Lattln v. Smith, 3(51.

EVIDENCE.

1. A certificate of the register of a land office is not evidence. Fail and
Nabb V. O'lodtitle ex dcm, 201.

2. The certificate of the sneriff of the sale of land without producing the
judgment and proving the regularity of the sale is no evide.ice o. title in

the purchaser. Curtis v. Swcaringen. 207.

3. Any evidence that tends to prove a piomise to take a case out of the stat-

ute of limitations should be left to the jury wiih instructions from the court
as to the law thereon. McUick v. De Scelhui si, 221.

4. Proof of an actual payment of pait of a debt barred by tlie statute of lim-
itation will be sufficient evidence for tlie jury to infer a promise to pay tlie

balance. Ibid.

5. The execution of a note is not evidence of a settlement of all demands due
from one party to the other, anteiior to the date of the note. Ankeny v.

Pierce, 289.

6. Parol evidence can not be received of the contents of records or written
instruments, if they are in the p wer of the party to be produced. Hum-
phreys V. Collier and Powell, 297.

7. A record from another state is conclusive evidence of the debt claimed

—

it imports absolute verity, and nothing can be alleged against it. Rust v.

Frothingham and Fort, 331.

8. Where there is a total failure of title on a sale of land, and no circum-
stances are proved to induce a jury to believe that the vendor has acted
dislionestly, it is not prima facia evidence of fraud. Snyder v. Lafram-
boise, 343.

9. The supreme court will not protect a party who stands by and permits
improper evidence to be given to the jury. Ibid.

10. The rule of law is, that where there is a c immunity of interest and de-

sign, the d clarations of one of the jiarties are evidence a'xainst the I'es
,

and this rule is not confined to cases of civil contract. Ibid.
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11. Prior possession is evidence of a fee, and although the lowest unless re-
butted by liisher, it must prevail. Herbert and others v. Herbert, ;554.

12. A prior possession of less than twenty years without any other evidence,
is prima facie evidence sufficient to put the tenant on his defense. Ibid,

13. A grantor in a deed who has no interest in the suit, and who has made
no covenants, is, upon general ]jriuc;ples, a competent witness. Ibid.

14. The possession of a note, though indorsed by the payer, is, unlt^ss the
contrary appear, evidence that lie is the bona fide holder of it. Brinkley
V. Qoing, 3(56.

See Ejectment, 4.

EXECUTION

1. An execution issued upon a judgment for "20 per cent, interest from its
rendition," will be quashed for irregularity. Masons v. Eakle 83.

2. A party can not, on motion, quash his own execution, if it be regular.
Taylor v. Winters, 130.

3. An execution indorsed that "state paper" would be received in discharge
of it, can not on motion of the plaintiff be quashed, so as to enable him to
take out another execution without such indorsement. Ibid.

4. See Errob, 14.

5. Registered servants are goods and chatties, and may be sold on execution.
Nance v. Howard, 242.

6. After the time of the replevy of a judgment has expired, the plaintiff may,
if he chooses, issue an execution ou the original judgment wiihout noti-
cing the security in the replevy. Fi/nley and Creath v. Anktny, 250.

7. If an execution has issued irregularly and informally, the most speedy
and easiest mode co obtain relief, is to api Jy to a judge to stop all pro-
ceedings on it, until an application can be made to the circuit court to
a rest or vacate the proceedings of the sheriff. Qreenup and Cunway v.

Brown, 252.

8. A constable can not enter upon land, and talie in execution fruit-trees
standing and growing—they are a part and parcel of the freehold. jLdams
and others v. Smith, 28 ..

9. The oldest execution first delivered to the officer, binds the personal prop-
erty, though issued upon a junior judgment. An execution returned '• not
levied," is functus officio. Oarner v. Willis, 568.

10. If a purchaser at a sheriffs sale takes possession of the proper, y pur-
chased without the consent and against the command of the officer, though
the pui chaser be the plaintiff in the fi. fa. under which tlie sale is made,
he is a trespasser. Ibid.

11. The defendant in an execution who desires a levy upon any particular
tract of land, should exhibit to the officer all the evidences of his title to
it—the officer is not obliged to take any loose memorandum of title which
the defendant may show him. Beaird v. Foreman and others, 385.

12. It is the duty of an officer to whom an execution is directed and deliv-
ered, to make reasonable exertions to levy it on the property of the de-
fendant, and if he is guilty of gross negligence, he will be liable. Har-
grave v. Penrod, 401.

13. Fee-bills are governed by the same rules as executions, and after 90 days
they are functi officio. Ibid.

14. When a sheriff' sells property on execution, and realizes a part of the
d«'bt, he is entitled to commissions only on the sum made. Bryans v.

liuckrriASter, 408.

Sec Capias ad satisfaciendum. Clerks, 2. Sheriff, 6, 9, 10. Ap-
praisement. Office and Officer. Chancery, 14.

EXECUTORS AND ADMINISTRATORS.

See Administrators.
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FALSE AFFIRMATION.

Fraud vitiates every contract, but every false affirmation does not amount to
a traud. Sims v. Klein, 302.

FALSE IMPRISONMENT.

See Sla-ves axd Servants, 3. Pleas axd Pleadings, 17

FEES AND FEE-BILLS.

1. A clerk has no right to insert in a fee-bill a charge for sheriffs commis-
sions, when the sheriif himself, in his return, makes no such cnarge.
Brxjans v. Buckmastcr, 408.

2. VVhtMi a sheriff sells ]iroperty, and realizes a part of the debt, he is entitled
to conimi>siuns only on Llie sum made. Ibid.

3. When he does not se 1, if real estate is levied on, the appraisement will
turuish an equitable rule by which to calculate his commissiuns. Ihld.

4. Fee-bills are governed bv the same rules as executions, and after bO days
they avtifuncti officio. Hurgruve v. Penrod, 401.

FERRIES.

1. The ferry law of 1827 (Feb. 12) does not anthorize a county commissioners'
court to grant a ferry license to a corporation. Bttts v. Menard, 3'J5.

2. The act of incorporation, creating the trustees of Kaskaskia a body cor-
porate, no where corners the power to accept a grant of a ferry license.
Ibid.

3. The legislature never intended to authorize the county commissioners' court
to grant licenses to keep ferries, to any otlier than uatmal persons. Ihld.

FINES.

See Contempts. Retailing.

FORCIBLE ENTRY AND DETAINER.

1. The statute in relation to forcible entry and detainer requires that all the
jury shouid sign the verdict. A mere clerical mistake, omitting the name
of one of the jurors, can not operate to reverse a judgment. Bloom v.

Goodlier, 63.

2. Under the act of 1819, actual force is necessary to constitute a forcible
detainer, and the inquisition can be lieid at any other place than tne
Ijremises. Ibid.

3. Th.i proceedings under the statute for forcible entry and detainer, being
summary, and contrary to the course of the common law, must strictly
con.oim to the requisitions of the statute. Wells v. Hogan, 337.

4. A complaint made in writing before two justices of the peace, that ihe
complainant "is entitled to the possession of a house and lot in the town
of G., wherein one Wells lives, and that said Wells refuses to give po.«ises-

sion of sai l house and lot, though he has been not.fled to do so in wi.iing,"'

is insufficient. Ibid.

5. In order to uive the justices jurisdiction in such case, the p'aintiff o ght
to state such lacts as would snow that tne relation of landlord and t._-n;int

existed, and a holding over af.er a demand made in writing by the land-
lord. Ibid.

FOREIGN LAWS.

The laws of another state must be pleaded or proved; the courts of this

state can not ex officio take notice of them. Mason v. Wash, 39.

FORGERY.

A person whose name is forged is a competent witness to prove the forgerv.
although upon convic ion he receives one-half of the fine imposed. His
credibility is left to the jury. N ble v. The People, 54.
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FRAUD.
1. It is not an indictable fraud to sepera'e the condition from tlie penalty of
thn bond— it is not such an ace as cuuunon prudeucd can not guard against.
Wright v. The People, lOJ.

2. Fraud vitiates every contract, but every false affirmation does not amount
to a fraud. Sims v. Klein, 302.

See Sale of Land, 2, 3, 5. Warranty, 1.

FRAUDS AND PERJURIES.
An undertaking by parol by which a third person obtains credit, is colla'^p-

ral, within the statute of frauds and perjuries, and not binding. Everett
V. Moi rison, 79.

See Consideration, 6.

GOVERNOR'S CONFIRMATION.

1. A confirmation made by the governor of th" North-West Territory on the
12tli February, l'i>!», to a person claiming a tract of land in said territory,
is. under the resolutions and in-itriict.ous ot congress of June and August,
178 , valid, and operates as a release on t:ie part of the United fetaies oi all
their right. Doe ex dem , &c. v. Hi I, aoi.

2. Under the power to confirm, the governor was not limited to any definite
numi^er of acres, but could confirm to the extent claimed by the settler.
Ibid.

3. A confirmation made by the governor can not be nullified by any act of
congress. Ibid.

4. In order to show the deed of confirmation, it is not necessary that any
evidence should be given of title to the land, because the power of the
governor was plenary, and his decision on the claims presented to him is

inding on the United State-. Ibid.

5. By the deed of cession of 1781 from Virginia to the United States, congress
was obliged to confirm the settlers in their possessions and titles. Ibid.

GUARANTEE.

See Frauds and Perjxjbies.

HEIRS AND DEVISEES.

1. Where a person dies leaving no issue or father, but a mother, brothers
and sisters, the mother is heir to her son's whole estate. Hays' adminis-
trator v. Thomas and others, 180.

2. And indenture of a negro or mulatto, entered into in pursuance of the
act of 17th, September, 1807, is not terminated by tiie death of the master,
but passes to his legatees, executors or administrators, but not to the heir
at law. Phoebe v. Jay, 268.

ILLEGAL CONTRACT.

A promise to pay the county commis'^ioners of a county to do an act wh'ch
they are required to do by law, is contrary to public policy and thereiore
void. County Commissioners of Randolph v. Jones, 2.37.

INDENTURE.

1. Indentures of negroes and m-ilattoes executed under the act of 17th Sep-
tember, 1807, though void under that ace. are rendered valid by the third
section of ihe sixth artic.e ot the consiitution of this state." Phcebe v.

Jay, 2(>8.

2. In a plea to an action of assau't and battery, Ac. brought to try the plain-
tiff's right to freedom, justifyiuLr undi-r an in.lenlure entered into with the
plai I, iff, it is not necessary that it should .-^tate, or th>it the master should
prove that every requisition of the statute was complied with before the
execution of the indenture. In such case the onus probandl rests wiUi
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^ the plainlifF, and he may show in a replication to the plea, facts inconsist-
/ ent with ihe validity of the indenture. Ibid.

3. An indenture entered into under the act of 1807. is not terminated by tlie
death of the master, but passes to his legatees, executors or adiuinis.rator»,
but not to his heir at law. Ibid

See Master and Servant.

INDICTMENT.

1. If an indictment does not aver the year to be the year of our Lord, and does
not contain the words "in the name, and by the authority of the people of
the state of Illinois," it is bad. Whiteside and others v. The People, 21.

2. In an indictment for a riot, the facts constituting the riot should beclearl/
set forth. Ibid.

3. An indictment without being indorsed "a true bill," and signed by the
foreman, is nullity. Nomaque v. The People, 145.

4. All objections to the form of an ind.ctment mu^t be made before trial, and
an omission to state in an indictment that it was found upon the "oaths"
of the grand jury is matter of form only, and can not be assigned for error.
Curtis V. The People.

5. In an indictmen for an assault and battery with an intent to kill, it is nec-
essary that the intent should be alleged to be unlawful and felonious.
Ibid.

6. Where there are two or more counts in an indictment, one of which is
good and the rest bad, and a general verdict of guilty, the judgment shall
stand. Ibid.

See Kecognizance, 1, 2.

INi^ANT.

An order of court appointing the next friend of an infant plaintiff, is unneces-
sary. French v. Creath, &c., 31.

INJUNCTION.

1. An appeal will lie, by consent entered of record, from an interlocutory
order dissolving an injanct on. Cornelius v. Coons and Jarvis, 37.

2. Though a bill for an injunction does not pray that the money be refunded,
yet such relief can be granted and a decree therefor is not erroneous.
Bryan and Morrison v. Primm, 59.

3. An injunction ought not to be allowed for more of the judgment thantlie
complainant shows to be unjust. Duncan v. Morrison and Duncan, loi.

4. Where an injunction upon a judgment at law is dissolved, it is erroneous
to enter a decree for the amount of the judgment at la .v. Ibid.

5. It is right to dissolve an injunction and dism ssthe bill without compelling
an answer from all the defendants. Reynolds v. Mitchell, 177.

6. It is erroneous upon the dissohuion of an i^junction to enter up a decree
against the security in the injunction bond for the iimount of the judg-
ment at law and the costs in that suit, and interest on the judgment and
six per cent, damages and the costs of the suit iu equity. Hub!jard v.

Htibson. liiO

S. P. Crow's execuU/rs v. Prevo. 216.

7. If a bill for an injunction contains on its face no equity, it will be dissolved
on motion. Croiv's execxdors v. Prevo, 21(i.

8. \Yhe:e the plaintiff iu s\.fi.fa. and the otticer execut'ng it, are made parties
to a bill for an injunction by the defendant tlierein, it they do not partici-
pate in the acts of the officer in making the levy, &c., they heed not answer
the bill; the answer of the officer is sufficient to authorize the court to
pri>cced and make u decree. Dcaird v. Foreman and others, 385.

INQUIRY, WRIT OF.

1. The long and uniform practice in this state has been to execute writs of
inquiry iu the presence of the court. Bell and Be I v. Aydelott, 45.

55
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2. In a suit against a sheriff for money had and received, an assessment of
damages by the court without a jury, is error. Whitesides v. Bartleson, 71.

3. In an action on a j udgment against administrators suggesting a devastavit,
a judgmeut by default admits the truth of the allegations in the declaration,
aiid a jury of inquiry is not necessary to ascertain the damages. Oreenup
and Conway v. W< odwcivth, 232.

4. A writ of inquiry is not necessary in any case where the damages can be
K-bccrtiiiued by co'mputation. Rust v. Frothiagham and Fort, 331.

INQUISITION OF PROPERTY.

To anthorize an inquiry by the sheriff into tlie right of property, it is neces-
sary there siiouid be a taking of jiersonnl property by a writ of execution
regularly issued a.- the suit of a plaintiff against a defeiidanr, and a claim
interposed by a third person. Mason v. The State Bank, 183.

INSOLVENT.

1. An averment of the insolvency of the maker of a promissory note is suffi-

cient to excuse the use of due diligence. L'hompson v. Armstrong, 48.

2. The insolvency of the maker of a note may be proved by facts tending to

snow such insolvency, connected w.th general reputation as to that point.

Humphreys v. Collier and Powell, 2'J8.

INTEREST.

1. A contract to pay a sum of money with twenty per cent, intero-t is mergea
in the jutlgment rendered upon such contract. Mas ms v. E tkle, 83.

2. It is not essential, to entitle a party to recover interest on a judLmient
render, d in another state and sued on here, that tlie declaration should
allege that by the laws of the state where the judgment was rendered,
interest is recoverable. Frince v. Lamb, 378.

See Error, 20.

JOINT DEBTORS.

1. Where a suit is brought aga'nst several joint debtors, a recovery must be
hf^d against all or nou', unless one or more of tlie defendant interpose a
defense which is personal to hiiiiself, such as infancy or bankruptcy.
Kimmel v. Shuiiz and others, 169.

2. If a suit is brought against ihree or more obligors in a bond, on S'lme of

whom process is' not served, the regular practice is to take judgment
against ih^se on whom process is served, and prjceed by sci. fa. against

those not served. Ladd and Taylor v. Edwards, 182.

JUDGMENT.

1. A contract to pay a sum of money with twenty p-r cent, interest is merged
in the judgment rendered upon such contract, and t le judgment is then

controlledl)y the statute and not by the contract. Masons v. Eakle, 83

2 After a final judcment is entered, the court has no power, at a subsequent
"'
term to set it aside and direct a nonsuit to be entered, and if the C(jurt had
the power to set aside the judgment, it ought to direct a new trial and not

a nonsuit. M' rgan v. Haijs, 12(5.

3. Judgment will be rendered against him who commi's the first error in
"

pleading. Snyder v. Si'afe Bank, 161.

4 A 1 idgment rendered in a sister state is to be regarded here in the same
L"iit as it would be in the state where it was rendered. Kimmel v. Shultz

and others, 169.

5 An entire judgment ag unst several defendants can not be affirmed as to

one and iever~'d as to' the others, and the same rule should prevail as to

iilainii lb. Bays' administrator v. Thomas and others, 180.
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6. A iiulffment cannot be rendered on n verdict for eij^ht hundred dollars
in daniii.i^es where tlie action is debt. Joiicn v. LLoyrl and otkcrs, '12').

7. In such case the jud^nusut out^ht to be for the amount of the debt found
to be due and tlie dauiaye sustained, which diiiuaiii's would be the amount
of intensst on the sum found by the jury as <lebL. Ihld.

8. A judgment rendered for " interest on the amount," without stating what
the aiuount is, by way of damages, is uncertain, and therefore erroneous.
Prince v. Lamb, 378.

9. Where the supr -me court have the power to render such a judgment as
the court below ought to have rendered, it will do so without »(!n(linj? the
parties back for that purpose. Ibid.

10. It is error to take a judgment by defanlt. when the defendant has com-
plied with a rule to plead. Scmpile v. Locke, 38l».

31. Judgment by default set aside, after the term at which it was rendered.
Kerr and Bell V. Wldteside-s, 390.

12. When the court is divided in opinion, the judgment of the court below
is affirmed. Ibid.

13. Notice of motion by auditor against a delinquent treasurer, must ask for
a judgment. Auditor v. Hall, 392.

14. A judgment will not be reversed if the court give instructions to the
jury, substantially as asked for. Littletons v. Moses, 3a3.

See Capias AD Satisfaciexdum. Attachment,!. Keplkvt, 2. Costs,
Administrators, 7. Interest, 2.

JURISDICTION".

1. A justice of the peace has no jurisdiction where the account exceeds one
hundred dollars, though it may be reduced by credils to a sum less than
one hundred dollars. Clark v. Cornelius, 46.

S. P. Ellis V. Snider, 336. Blue v. Weir ayid Vanlandingham, 372.

See Maurer v. Derrick, 197.

2. Wiiere a justice has jurisdiction, but proceeds erroneously, he is not liable
as a trespasser, but where he has not jurisdiction, he is. Flack & Johnson
V. Ankeny, 187.

3. Although the accounts of the plaintif may, originally, have amounted to
more than one hundred dollars, ye", if the defendant admits a balance to
be due to plaintiff of less than one hundred dollars, and promises to pay
it, a justice of the peace has jurisdiction. Maurer v. Derrick, 197.

4. Consent can not give jurisdiction. Foley v. The People, 57.

5. Where it appears from the account of tlie plaintiff that he claims less
than one hundred dollars before a justice of the peice, the justice is not;

ousted of his jurisdiction, though a witness sh )ul(l prove tliat the plaintiif
is entitled to more than one humlred dollars. Ellis v. Snider, 336.

6. Before a justice of the peacp, the plaintiff's statement of his claim must
govern as to jurisdiction. Ibid.

See Justice of the Peace, 7. Office and Officer, 2.

JURORS AND JURY.

1. Swearing the jury is matter of form, and an irregularity in swearing
them not objected to at tlie time, can not be assigned as error. Cornelius
V. Boucher, 32.

2. An opinion formed, but not expressed, does not disqualify a jury. Noble
V. The People, 54.

3. The statements of jurors ought not to be received to impeach their
verdict. Forester ana Funkhouser v. Guard Siddall <t Co., 74.

S. P. contra Sawyer v. Stevenson, 24.

4. It is an act of great indiscretion in a court to permit the jurors to go at
large after thev are sworn, as well before the trial, as after. Nomaque v
The People, 145.
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E. The rule in relation to the charge to the jmy is, that it be positive and
specific, and that nothing be left to inference. Snyder v. Laframboise, 3, J.

JUSTICE OF THE PEACE.

1. A justice of the peace has no power to investigate an account exceeding
one hundred dollars, though it may be reduced by credits to a sum Jess
than one hundred dollars. Clark v. Cornelius, 46.

2. Where a justice of the peace has jurisdiction, but proceeds erroneously, he
is not a trespasser, but where he has not jurisdiction, he is. Flack & John
son, V. Ankeny, 187.

3. At common law a justice of the peace can deputize any person he pleases
to be his officer. Ibid.

4. Although the accounts of the plaintiff may originally have amounted to
more than one hundred dollars, yet, if the defendant admits a balance to be
due to plaintiff of less tlian one hundred dollars, and promises to pay it, a
justice of the peace has jurisdiction. Maurer v. Derrick, 197.

5. If a justice of the peace officiously, and without any complaint on oath or
of his own knowledge, issues his warrant to apprehend a person, he wi:l
be liable in an action of trespaas. F. ack v. Harrington, 213.

6. Before a justice of the peace, the plaintiff's statement of his claim must
govern as to jurisdiction. Ellis v. Snider, 336.

7. In order to give the justices of the peace jurisdiction in an action of forci-
ble detainer, the plaintiff should state in his complaint that the defendant
willfully, and without force, holds over the premises after the time has
expired for which they were leased to him. Wells v. Hogan, 337.

8. If a justice of the peace in punishing for a contemp*^, acts maliciously or
oppressively, he can be punished by indictment or impeachment, but no
appeal lies from his judgment imposing a fine for a contempt. Clurk v.

The People, 340.

KASKASKIA.

The act of incorporation creating the trustees of Kaskaskia a body corporate,
no where confers the powers on them to take a grant of a ferry license.
Betts v. Menard, 393.

LANDLOKD AND TENANT.

1. A tenant is estopped from denying the title of his landlord. Ankeny v.

Pierce, 262.

2. If a tenant enters upon and enjoys leased premisesj though his landlord
may have no title, the tenant has no right to complain of his landlord vl'MW
after an eviction. Ibid.

3. In proceedings under the statute for forcible entry and detainer, the eom-
plaint should show that the relation of landlord and tenant exists, and a
holding over after a demand made in writing by the landlord. Wells v.

Hogan, 337.

LARCENY.

Larceny can not be committed of goods and chattels found in the highway
where there are no marks hy which the owner can be ascertained—one
ingredient of larceny is wanting in such case, to wit.: a felonious taking.
Tyler v. The People, 293.

LAWS.

See Foreign Laws. STArrxES.

LEX LOCL

The laws of the country where the contract is made must govern Its con-
struction and determine its validity. Bradshaw v. Newman, 133.
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LIEN.

The a^t of 1819 layincj a tax on certain property, makca no distinction be-
iwecm residents and non-residents

—

iIih lien attaclieij oJi the proyerty, and
noi, ou the person. Edwards v. Dcaird, 7a

LIMITATIONS. (STATUTE OF.)

1. An unqualified promise to pay a debt barred by the statute, will take it

out of it. Melllck v. De Seelhorst, 'Jlil.

2. Where the promise to pay is accompanied with a qualification, it rests
with ilie plaintitf to do away the^inalification. Ibid.

3. An acknowledgment that the debt is still due is suflicient. Ibid.

4. So also proof of an actual payment of part of the di'bt will be sufficient
evidence lor the jury to infer a promise to pay the balance. Ibid.

5. To take a case out of the statute of limitations, proof that the d 'fendtnt
promised to pay the debt is insufficient without evidence of the orip,inal
cons.deration of the indebtedness. Kimmcl v. Schwartz, 278.

6. The promise to pay a debt barred by the statute only rem ives the bar,
•and leaves the case to be proved as if no statute had been pleaded. Ibid.

7. Tiie rule as to what proof is required to take a case out of the statute of
limitations is this; the promise to pay must be absolute and unqualified,
and must not be i xtended by implication or presumption, beyond the ex-
pr ss words of the promise. Ibid.

8. In an action of slander, if the words were spoken within one year before
the repeal of the statute of limitations, the old statute will be no bar.
Naught v. Oneal, 37.

9. An action of assumpsit was commenced in 1822, upon a contract made in
1812, to which the statute of limitations was pleaded—this statute was
passed in 1819, and is no bar to such action. Tufis v. Bice, G4.

10. It seems, that if the five years had run under the territorial government
it might have been pleaded in bar. Ibid.

See Evidence, 3.

MANDAMUS.

1. A premptory man(Jamus will issue to a county commissioners' court to
compel it to restore a clerk the cause of whose removal is not stated on
their records. Street v. Countjj Commissioners of Gal atiti, SO.

2. The court will not gi ant a iri'iidamus to a person to do an act where it

is doubtful whether he has the r glit by law to do such act or not. The
People ex relat. Ewlng v. Forquer, 101.

3. Where a person is in office by color of right and exercising the duties
thereof, a quo warranto is the proper remedy tor another person claim-
ing the same office, and not a mandamus. Ibid.

4. When the return upoTi a rule to show cause why a mandamus should not
issue contradicts the facts set out in the affidavit upon which the rule is

granted, it seems th 't this court has no power to ascertain the real lacts,

as the legislature have in-ovid d no mode by waich they are to be tried
and determined. Tne People, &g., v. Forquer, 104.

MASTER AND SERVANT.

An indenture by a free negro woman entered into in 1804, and not signed by
the master is void. The l.sth se t on of the act of 1807 does not embrace
cases where the ra-jster and servant did not agree upon the time of service
before the clerk. Cornelius y. Cohen, Vil.

See Slaves axd Servajj^ts, 1.
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MORTGAGE.

A return of two nihils to a scire facias to foreclose a mortgage, is equivalent
to an actual service, even though the defendant might nave been person-
ally served. Cox v. McFerron, 28.

See Scire Facias, 2, 3.

MOTION.

1. The notice of a motion by the auditor against a delinquent trfasurer, must
be certain and specific, and must ask for a judgment. Auditor v. Hallf
392.

2. Appeals dismissed on motion, if transcript of the record is not filed with-
in the time required by lavsr. Qreen v. McConnell, 236.

S. P. Green v. Atchison, 391.

S. P. Bebee v. Boyer, 406.

NEGROES AND MULATTOES.

The act of 1807 respecting the introduction of negroes and mulattnes info

the territorv, is void, as being r.'pu.t;nant to the sixth article of the ordi-

nance of 1787. Phoebe v. Jay, 268.

NEW TRIAL.

1. Granting new trials rests in the sound discretion of the court and a refu-

sal to grant one can not be assigned as error. Sawyer v. Stephenson, 24.

S. P. Cornelius v. Boudier, 32.

2. An affidavif, on a motion for a new trial setting forth the discovery of

new testimony, should state the name of the witness and also the facts he
can prove. Forrester and Funkhouser v. Oaard, Siddall & Co., 74.

3. On the production of afftdavits proving that one of tlie jurors had made
up his mind iigainst the pris(nier, though he swore that he had not formed
an opinion, it the fact is discovered alter the trial, a new trial will be
granted. Nomaque v. People, 145.

4. A refusal to grant a new trial can not be assigned as error. Clemson y.

Kruper, 210.

5. P. Collins v. Claypole, 212.

S. P. Street V. Blue, 261.

S. P. Adams and others v. Smith, 283.

S. P. Vernon, Blake & Co., v. 3Iay, 294.

S. P. Littleton v. Moses, 393.

NEXT OF KIN.

1. The computation of the civilians is adopted to ascertain who are next of
'

kin to an intestate. HaijS, administrator v. Thomas and others, 180.

2. Wliere a person dies leaving no i sue or father but a mother brothers

an 1 sisters, the mother is heir to her son's whole estate, being next of kin.

Ibid.

NON EST FACTUM.

Non est factum is the proper plea to an action on a note which has been

altered, without the knowledge or assent of the maker of the note. Pan-
hey V. Mitchell, 383.

NONSUIT.

The effect of a judgment of nonsuit in an attachment case, is no more than

the quashal of the attachment, and leaves the party to proceed de novo.

Bates V. Jenkins, 411.

NOTES, FORM OF.

See Pkomissory Notes, 1, 7. Altsratiox.
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NOTICE.

1. Noticfi of an pqnity to an agent is notice to liis principal. Byran and
Morrison v. Pritarn, 59.

2. The notice of a motion by tlie auditor against a di'linqiiont treasurfr. must
be ceriain and specific, and must aslc for ii judgment. A'>iditor v. HalL, -Ml.

3. Tlie mere want of iinowledge of a debtor's liaving estite or effects, or an
averment that the i)lainliif did not give liim nonce of proj)erty otj which to
levy, is not sufficient to excuse tlie slierilf. H orgrave v. Penrod, 401.

OATHS.

1. Swearing a witness by the uplifted hand is a legal swearing independent
of tlie statute. Gill v. Caldwell, 53.

2. Oatlis are to be administered ti* all persons according to their opinions and
as it most affects their consciences. Ihid.

OFFICE AND OFFICERS.

1. An officer acts at his peril—he is bound to obey the mandate of the writ,
and if he proceeds to execute it, he is bound to complete the execution of it.

Laitin v. Smith, 361.

3. It is sufficient to justify an officer executing process, that the magistrate
had jurisdiction—he is not bound to examine into the validity of ihe pro-
ceedings, or regularity of the process. Ibid.

3. If an officer acts illegally or oppressively in exe uting process, the remedy
against him is ;it law, and a court of equity can not interfere. Begird v.

Fotem':/ii and others.

4. It is the dutv of an officer to whom an execution is directed and delivered,
to malce reasonable exeiuous to levy tlie same on the property of the
detendant, and if he is guilty of gross negligence in this, he will be liable.

Hargrace v. Ptnrod, ioi.

See JuKisDiCTiox, 2. Justice of tup: Peace, 5. Secketary of State.
Escape, 1.

ORDINANCE.

1. The ordinance of 1787 is still binding upon the people of this state unless
it has been abrogated by 'common consent." Phcebe v. Jay, 'JG .

2. The act of congress accepting the constitution of this state and admitting
it into the Union, abrogated so much of the ordinance of 1787 as is repug-
nuut to that constitution. Ibid.

3. The act of 17th Sept., 1807, is repugnant to the ordinance of 1787. Ibid.

OYER.

1. By our statute, oyer must be given of all writings o i which suit is brought,
w iiether seaied or not, as the makers are bound to deny their execuiiou
under oath. Mason v. Backmaater, assignee, Ac l'7.

2. Oyer can not be demanded of a record. Giles v. Shaw.
3. To make a note on >yliioli suit is brought a part of the record, to enable
the court to look at it for any purpose, oyer must be craved of it. Sims v.
Hugsby, 413.

PARTNERSHIP.

1. If one of several partners promise individually to pay a debt, he will not
be allowed to show that it was due from himself aud liis copartner jointly.
Contey v. Good, V'>5.

2. An appeal from a justict^ of the peace is a'^similited to a suit inequity,
iind in equity, partners arc Jointly and jie\ erally liable, and therefore proof
tliat ail ulier person wa.s the partner of the detendant if offered by the
defendant, is inadmissible in such case. Ibid.
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3. A debt due individu lly by one partner, cm not be set off in an action to

recover a |)annersiiip del)i;. Gregg v. James and Philip-'^, 14-5.

4. A payment te one partner is payment to bodi unless strictly forbidden.
Ibid.

PAKTIES.

1. A party to a negotiable note, where there is no fraud, can not impeach it

either at law or in equity. Dane in v. Morrison, &c., lol.

2. In chancery, ail the parties in interest, ud whose rights may be affecte I,

ought 10 be made parties to tlie oill. Gilh nn and others v. Cairn'i, 1(>4.

3. The rule of law is, that where there is a community of interest and design,
the dec ^rations of o.ie of the parties is evidence a^..insc the rest. Snyder
V. Lafranijolse, 343.

PAYMENT.

1. A pnyment to one partner is payment to both, unless strictly forbidden.
Gregg v. James and Philips, 14 .

2. A plea of paymeu is a good plea in an action of assumpsit, and without
it, evidence of counter demands can not be received, and the words -'and
the plain: iff fi(,th lire like," is nut a iraverse to it. Jones'' adminlstrat.rs
V. Francis, dtc, 1G5.

PENALTY.

The legislature have the power, by nn act of their own, to release a penalty
accruing to a county^ aficr verdict, but. before judgment. Such an act is

no. uncorisiuu iona!, it be.ug neither an ex p st facto law, or law impairing
the obligation of contracts. Coces v. C unty of Madison, 154.

PLEAS AND PLEADING.

1. A declaration in an action of trespa s, for taking and carrying away
'•four hor es, the property of the plain iff," is sufficiently cer.ain and
desciipiive of the property taken Beaumont v. Yantz. 26.

2. The yilea of nil debet is not a good plea to an aciion of debt upon a record.

Chipps V. Yancey, 19.

3. A plea alleging a failure of consideration is in ufficient if it does not set

oui wherein the failure consists. Cornelius v. Vanorsdall, 23,

4. An omission of a colloquium in a declaration for si nder ill charging the

pi dntitf with swea ing a lie, is fa.ai. Blair and -wife v. Shtrp, ; 0.

5 The plea of nil debet is a good plea to all actions of debt upon simple con-
tracts. Poole V Vanandingham-il.

6. A plea stating that the consideration has wholly failed, without saying
wherein, is bad. Ii>id.

7. The plea of '• no consideration " is given by statute, and throws the o/ius
on the 1 laintilf. Ibid.

8. To excuse due diligence, an averment in the declaration that "at the time
"the note becamt- due and pay.ible, diligent search was made at the said

county for the maker, for the i-uriiose or denuuuling ])ayment thereof, but
that he could not be found," is insuliticient. Tart on v. Miller, 68.

9. A plea stating ''that ihe consideration of the note was for an improvement
on public laud in Arkansas," without averring that by the laws of that

territory such improvements we.e iu)t permitted, is bad. Bradshaw v.

Newman, 133.

10. A plea of failure of consideration, without setting out how it has failed,

is bad. Ibid.

11 Any defense of a dilatorr character mast be taken advantage of on the

trial before the justice of the peace. Gunley v. Good, 135.

12. The words "and the plaiutilf doth the like." is not a iraverse of a plea

of paymeni". Adrn nistrators of Jones v. Francis and others, 165.

13. A plea of payment is a good plea in an action of assum /sit, and without
it, evidence of counter demands can not be received. Ibid.
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14. To a f'eclaration on a cont act to convey a lot of jrroiind by flr^'l. if S125
was paiil at a ct^-tain time, a plea (hat no demand was made lor the deed,
and that det'eiidant was always ready and willing to execute i , and that
he < ffered to makeilie dMtd accoiding to his coviuiant, and tlie plaintitf
objected, and s .id when he wished the deed lie would apply for it, is yoocL
Baker v. WIntcslde, 174.

15. In a declaration on a note of the foUowinj^ form, •' Six months after date
I promise to pay 8. Bond and P. Menard, a^'eiits fo'- Warren Jirown, tiie

sum 01 Slii.L'S. lor value received, witness my hand and seal," &c., the,
plaintiffs described themselves as ''agents lor W. B.," il was held to be
merely descriptii pers narum, and that those words "as agents," &c.,
migiil be lejeaedas surplusage. Bond and Menard v. Bttts, Admlni<-
tratur, 205.

1(3. A variance between the record declared on, and the one i)roduced in evi-
dence, can be taken advanage of by the plea of 7i I tiei ncord. Giles v.

SJutw, 219.

17. When the defendant in an action of trespass, assault and battery, anA
false imprisonment, justifies under a certificate granted by a ju-tice of ihe
peace ai pursuance of an act of congress respecting 1u utive's from labor,
the plea must show that all the facts existed ,it the time of gi anting .he
certilicaie contemplated i)y that act. Fanny v. Montguiiieiy et < I., ::47.

18. The i)lea should also slate aihrnialiveiy to whom the certificate was giv^u
whethi'r the person claiming tlie fugitive, or his agent, and if tlie agent,
his name. Ibid.

19. 'n a plea to an action of assault, battery, &c., brought to try the plaintiff's
right to freedom, justifying under an indenture entered into wita ])laintitf,

it IS no necess iry that it should oe stated, o - that the mus er s fculd ]irove,
that every requisji.e oi the statute was comij ied with b -fore the execution
of the indenture. In such case, the onu^ prob indl lesis upun the plain-
tiff, and lie may sh )W in a repli-a ion to the p:ea, lacts inconsistent wit.i
the validity i ilu indenture. Phmhc v. Jay, 2o8.

20. If two or move of the plead ngs be bad, the court will give judgment
against him who commits the fiist error. Ibid.

21. A plei to an action on a note for the pnyment of money, alleging that it

"was obtained by fraud and circumvention, in this," that "tlie plaintiff
represented himself to be the owner of lOJ head of liogs, and 51 he .d of
cattle, running in the neighbnrhood of his farm, and that they were wor li

$;aOO, being the property for which the note was given, when in trut.i
piaiuiiff had not that number, nor were they good and valuable as repre-
sented," is bad, inasmuch as it does not allege tiiat plaintiff used any
means to deceive or circumvent defenUaut, and it was in his power, oy
ord nary precaution, to have ascertained tlie value and number, aims v.

Klein, 302.

22. A plea of failure of consideration should allege specially, in what the
failure consists, and the extent of it. Ibid.

23. Precision as to the extent of the failure of the consideration is necessary
to enable the court to give judgment for the residue. Ibid.

24. A demurrer will not re ich a variance between the writ and declaration.
Rust v. Frothing lam and Fort, 331.

25. A plea to an action of debt upon a record, stating that "the defendant
had not been >erved with proces-;, had ne\er appeai-ed, or authorizeJ an at-
torney to appear for him,'' would be good, yet if the rec ird shows he did

. appear, the record can not be contradicted by evidence. Ibid.

26. In an action ot slander, if the words were spolcen within one vear before
the repeal of the s.atute limiting such action, the oid statute will be no bar.
2y aught v. Oneal, 36.

27. An action of assumpsit was commenced in 1822. upon a contract made in
1812, to which the statute of limitations was pleaded—this statute was
passed in 1819, and is no bar to such action. Tufts v. Rice, 64.

28. It seems if the five years had run under the territorial government, it

might ha^e been pleaded in bar. Ibid.

29. The omission to state a sum at the end of the narr. as the damages, can
betaken advantage of only in the court below; an objection on that ac-
count is purely technical. H irgrave v. Pcnrud, 401.

56
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30. A plea in abatement will lie, in a sui. commenced by attachment. Bates
V. Jenkins, 411.

See DEFAU1.X, 1. Escape, 2. Consideration, 6. Assignment, 3. Ya-
KIANCE, 7.

PRACTICE.

1. When the plaintiff amends hi matters of form only, the defendant is not
for that reason entitled to a continuance as a matter of course. Scott v.

Cromwell, 25.

2. A return of two nihils to a sci. fa. to foreclose a mortgage, is equivalent
to an actual service even though the defendant might have been person-
ally served. Cox v. McF.rion, i.'8.

3. An order of court appointing the next friend of an infant i-.laintiff, is un-
necessary. French v. Creath, Ac, 31.

4. Swearing the jury is m-xtter of form, and if not objected to at the time, an
irregularity in the maujier of swearing them can not be assigned as error.
Cornelius v. B.'.uclicr, 32.

5. If parties appear and go to trial without a plea being put in, it is such an
irregularity as will be cured after verdict by the statute of amendments.
BvAZzle Sc HuwUlns v. Usher, 35.

6. After the decision of the court oven-uling the demurrer, if the defendant
rejoins to the replication, and issue is taken thereon, it is a complete
waiver of the demurrer. Beers v. Philips, 44.

7. The long and uniform practice in Ihi-^ state lias been 'o execute writs of
inquiry in the presence of the court. Bell and Bell v. A.ijdelott: 45.

8. If a replication dejiarts from the declaration, it is error. Collins and
Collins V. Waggoner. 51.

9. Swearing a witue-s by the uplifted hand is a legal swearing, independent
of the statute. QUI v. C ddwell, 53.

10. It is discretionary with the court to hear evidence after the argument of
a cause is opened by counsel. Bloom v. Goodner. 63.

11. Where a copy of a note on which suit is brought is filed with the decla-
ration, and an amendment of the narr. al.owed by changing the word
"twenty" to " twenty-five," and adding the words "promise to pay," the
defendant is not entitled to a continuance. Crane v. Graves, ()(>.

12. If anon-resident gives boni for costs '-'^ter the commencement of the
suit, but before the t. ial it is sufficient. White v. Stafford, 67.

13. A bill may be dismissel in nil cases on motion, when tlie court is satis-

fied there is no equi.y in it. Edwards y. Benird, 70.

14. In a suit against a sheriff for money had and rec^'ived, an assessment of
damages by the court witnout the interven.iun of a jury, is error. White-
side V. Bartleson, 71.

15. It is error in the co irt to render a judgment by default when a plea is

filed and unanswered. White v. Thompson, 72.

16. Where a party amends his narr. by se ling out the bond on which suit is

brought as the statute requires, it is error for the plaintiff 'otake i ds'iiieiit

at tlie same term, if a continuance is i>rayed fur by delend.int. Ri,unlree
V. Stuart, 73.

17. The statements of jurors ought not to be received to Impeach their ver-
dict. Fori ster, &c., v. Guard, Siddull & Co., 74.

IS. An affidavit setting forth the discovery of new testimony should state the
name of the witness, and also the facts he can prove. Ibid. «

19. Ui.der the practice act of 1819, bail i)onds should be taken to the sheriff,

and suits on them shoud be broug 't in his name. Ths act gives hini no
power to assign them to the plaintiff in tlie action. Hunter v. Gilham, 82.

20. After a final jud'J^ment is > ntered, the cour" has no power at a subsequent
term, to se: it aside, and direct a nonsuit to be entered, and if the court had
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tlip power to set aside the judjjraeiit, it ought to direct a new trial, and not
a nonsuit. Morgan v. Hays, VM.

21. Any def(Mise of a dilator ciiaracter must be tak<m advantage of on the
trial before tlie justice of the peace. Coiilcy v. Good, l.'i.5.

22. Cour s ouglit not to permit tiie pirors to go at large after they are sworn

—

neitlier bc^fore the trial nor aft(!r, until they have rendered their verdict
Numaque v. The People, H5.

23. .Judgment will be rendered agvinst him who commits the first error in

pleading. Snyder v. State Dank, 161.

24. An entire judgment against several defendants can not be affirmed as to

one, and reversed as to the others, and the same rule should prevail as to

plitintift's. Hays, admr. v. Thomiis and others, 180.

25. If a suit is brought against three or more obligors in a bond, on some of

whom process is not served, the regular practice is to lake judgment
against those on whom process is server I, and proceed by sci. fa. a;,'ainst

those not served. Ludd and Taylor v. Edwards, 182.

26. Where a party defendant appears by attorney and pleads, without pro-

cess.it is error to proceed to judgment against those who have been served,

without also taking judgment against him who thus appeared by attorney.

Ihid.

27 If such defendant should die after plea filed and before judgment, his

death should be noticed on the record. Ibid.

28. A defense at law, if a legal one, must be made before judgment. Crow's
ex'rs V. Prevo, 216.

29. Any evidence that tends to prove a promise to take a ca^e out of the
statute of limitations should be lefr to the jury with instructions from the
court as to the law thereon. Mellick v. De Seelhorst, 221.

30. Motions, demurrers. &c., should be determined by the court in the order
in which they are made, and a demurrer, while a motion to dismiss is

undisposed of, is a waiver of the motion, and a plea i>f the general issue,

the demurrer being undisposed of, is a waiver of the demurrer. Cobb v.

Ingalls, 233.

il. All objections to the form of an indictment must be made before trial.

Curtis V. The People, 256.

32. It is erroneous to take judgment by default, unless by consent, where the
declaration has not been filed ten days before court. Oore v. Smith, 267.

^3. It is irregular for the court to instruct the jury as to the weight of evi-

dence. Humphreys v. Collier and Powell, 297.

M. An appearance by attorney without authority is good. Rust v. Frothing-
ham and Fort, 331.

Jj. A writ of inquiry is not necessary in any case where the damages can be
ascertained by computation. Ibid.

36. The rule in relation to the charge to the jury is. that it be pns-tive and
specific, and that nothing be left to inference. Snyder \. Laframbinse,'Si3.

37. It is correct to substitute another person as security for costs, and then
permit the discharged security to testify. Kiminel v. Schwartz, 2~S.

38. Neither the law nor the practice of the courts require that the judgment
should contain the amount of costs in nnmcro. Simms v. KU in. 371.

89. Where the supreme court have the power to render such a judsrment as
the court below ought to have rendered, it will do so without sending the
parties back for tJiat purpose. Prince v. Lamb, 378.

40. A correct construction of the 3od section of the Practice Act. would
require that a party must make application for further time to file the tran-
script of the i-ecord, in cases of ap)>eal wiiiin the three days within which
the transcript should be filed. Rager v. Tilford, 407.

<1. To make a note on which suit is brought a part of the record, oyer must
be craved. Sims v. Hugsby, 413.

:aee Appeal, 1, 2. 3. AMEND>fENT. Attokxet. Default, 1, 2. Execu-
tion, ]. MoTiox, 1. iNQuiKr, Writ of, 3. Error, 14. Assigxmext^
3. Sheriff, 4.
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PEIORITY.

Under the act of 1^23, re^ulatinc; administrations and tlie descent of intes-
tate's estates, .luda^ments ' btained aiiain^it the intestate in his lifetime are
to be first paid. Jones' Ad,ars v. Bond, 2S7.

S. P. Woodwoith V. Paine's Adm'is, 374.

PROCEDENDO.

Upon the quashal of a supersedeas, a procedendo will be awarded to the
court below. Cromwell v. March, 326.

PROCESS.

See Shebiff.

PROCHIEN AMY.

An order of the court appointing the next friend of an infant plaintiff is

unnecessary. French v. Creath. &c., 31

POSSESSION, PRIOR AND ADVERSE.

See Ejectment, 3, 4, 5, 6.

PROFERT.

Profert need not be made of unsealed writings. Mason v. Buckmaster,
Assignee, 27.

PROMISSORY NOTES.

1. No particular form is necessary to make a note, but the writins; must show
an undertaking or engagement to pav, and to a person named in it, or to
bearer or holder of the instrument. Smith, for the use, &c. v. Bridges, 18.

2. Our act making promissory notes, &c., assignable, is not to be construed
in the same way as the statute of Anne, as they are different in their
objects and provisions. Mason v. Wash, 39.

S. An averment of tlie insolven'-y of the maker of a note is sufficient to excuse
tne use of due diligence. Thompson v. Armstrong, 48,

4. A note for the payment of a certain sum of money " which may be dis-

charged in pork," is assignable. Ihid.

5. A paity to a negotiable note where there is no fraud, can not impeach it,

eitlier at law or in equity. Duncan v. Morrison, &G , 151.

6. If cither the maker or assignee of a note is to sufft-r a loss, natural equity
points to the maker as the party on whom the loss sh )uld fall. Ibid.

7. No action can be maintained upon an instrument of writing for the paj--

ment of money, unless the instrument shows upon its face, to whom it is

payable. Mayo v. Chenoweth, 200.

8. The possession of a note bv the payee is, unless the contrary appears, evi-

dence that he is the b.na fide holder of it. Brinkley v. Going, 366.

See ALTERATioiir. Pleas axd Pleading, 9. Assignment, 3. Action, 4.

QUO WARRANTO.

Where a person is in office by color of right and exercising the duties thereof,

a quo wnrrttnt > i? the iiroj)er remedy for another person claiming the same
office, and not a mandamus. The People, &c. v. Forquer, Secretary of
State, 104.

RECEIPT.

The receipt of the cashier of the state bank for money received of an indi-

vidual is evidence of a deposit by that individual. State Bank v. Kain,
75.
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RECOGNIZANCE.

44.5

1. Upon indictment found, a rccoKnizance entrod into by a porsnn as s'urety

tor the appearance of the parly indicted, wlio has not been served witli

process, and vvIk) does not appear, is not obli,t;atory upon sucli person, fhc
People V. SLayton, 329.

2. Where a person indicted has once entered into a recognizance, a separate
one afterwards from a surety miglit be binding. Ibid.

RECORD.

1. The plea of nil debet is not a good plea to an action of debt upon a record.

Chipps V. Yancey, 19.

2. The supreme court will not look at things the clerks of the circuit courts
may without authority and irre,4ularly, incorporate into the record. Lrow-
der V. Johnson, 9(5.

3. An indorsement of the costs on the buck of th" record, though signed by
the clerk, is no part of the record. Oiles v. Shaw, 125.

4. The certificate of the judie. omitting to stute that "the attestation (of the
record) is in due form," is insufficient. Ibid.

5. Where a record is not the foundation of tiie action, a variance between tli8

dt;scrip;ion of it in the narr. and the one produced, is immaterial, ^o.i-
Un V. Bloom, 138.

6. The court can not notice a judgment record on which suit is brought, un-
less it is made a part of the record by bill of exceptions. Kimmel v. Shuliz
and others, 1H9.

to. P. Rust V. Frothingham and Fort. 331.

7. A record from another state is conclusive evidence of the debt claimed—it

imports absolute verity, and nothing can be alleged against it. Rust v.

Frothingham and Fort, 331.

8. A fact stated in a record can not be contradicted by evidence dehors the
record. liAd.

9. When the whole r cord on its face is so imperfect as not to warrant the
entering of the judgment, it will be reversed. Bennet & Judy v. Scher-
mer & Co., 352.

10. The note on which suit is brought, though inserted by the clerk in the
record, is no part of the record. Sims v. Hugsby, 413.

See Appeal, 1, 2, 3. Pleas and Pleading, 25.

RELEASE.

1. The legislature have the power, by an act of their own, to release a penal-
ty accruing to a Ciiunty, after verdict but before judgment. Coles v. Coun-
ty of Madison, 154.

2. The legislature can by an act release a person from imprisonment who
has been convicted of forgery, though one half the fine imposed goes to the
person attempted to be defrauded by the forgery. Rankin v. Beaird, Shei -

iff, 1(^3.

3. A confirmation made by the Governor of the North-west territory, oper-
ates as a release on the part of the United States of their title to the laud
thus confirmed. Doe, ex dem, &c. v. Hill, 304.

4. A debt due the State Bank is a debt due the state, which the state can re-

lease. ErnsVs A-drrVrs v. Ernst, 316.

5. A debt due the State Bank by mortga:re, is a debt due the state, which the
state can release. Ernst's administrators v. The State Bank, 86.

See Surety, 4.

REPLEVIN.

To maintain the action of replevin, there must be an unlawful taking from
the actual or constructive possession of the plaintiff. Wright v. Armstrong,
172.
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KEPLEVY.

1. Upon all contracts made before the first of May, 1821, the defendant had a
right to replevy for three years, unless the plaintiff indorsed on the fi.fa.
that paper of tl> stat > bank of Illinois would be received in discharge of
the execution. Collins, &c. v. Waggoner, 5 .

2. After the time of the replevy of a judgment has expired, the plaintiff may,
it he ciiooses, proceed on his original judgment, without issuing against
the security in the replevy. Finley & Creath v. Anlieny, 250.

3. The act of the 22d March, 1819, respecting replevin bonds, declaring
that such bonds shall be executed to the sheriff, does not mean that the
sheriff shall be the obligee iu such bonds, tlie word "executing" meaning
nolhing more than a making and delivery to the officer named. Such
bonds are properly made payable to the plaintiff iu the original action.
McLean v. Emerson, 320.

4. In a replevy bond, the fees of the officer are correctly inserted, and it being
for more than double the amount of the judgment does not vitiate it. Ibid.

RETAILING.

The fine against a retailer of spirituous liquors for selling without a license
by a less quantity than one quart, can not, under under the act of 1S27, ex-
ceed ten dollars. Johnson v. The People, 351.

EIOT.

In an indictment for a riot, the facts constituting a riot should be clearly set
forth. Whitesides and others v. The People, 21.

SALE OF LAND, &c.

1. The certificate of the sheriff of the sale of land, without producing the
judgment and proving the regularity of the sale, is no evidence ot title in
ihe purc!!aser. Curtis v. Swearingen, 207.

2. In a sale of land where there is no fraud, and the vendee has taken a deed
with covenants, such deed will be considered a sufficient consideration for
notes executed for the purchase money of said land. Vincent and Ber-
trand v. Morrison, 227.

3. In a sale of land where there is no fraud and no warranty, the vendee can
not recover back the purchase money. Snyder v. Laframboise, 343.

4. A part/ who takes a quit claim deed on the sale of land, runs the risk of
the goodness of the title. Ibid.

5. Where there is a total failure of title on a sale of land, and no circumstances
are proved to induce a jury to beli'.'ve that the vendor has acted dishonest-
ly, it is not prima facie evidence of fraud. Ibid.

See Ejectment, 3, 4, 5, 6. Deed, 5. Execution, 10.

SCIRE FACIAS.

1 A return of two nihils to a scire facias to foreclose a mortgage is equiva-
lent to an actual service, even though the defendant might have been per-
sonally served. Cox v. McFerron, 28.

2. An averment in a sci. fa. issued to foreclose a mortgage given to the state

bank, that "'S. made his note to the plaintiff for $760," is sufficient to im-
ply that he borrowed and received that amount. Snyder v. State Bank, 161.

3 It is regular, under the act of 1825. concerning judgments and executions,

to proceed to foreclose a mortgage for money borrowed of the state bank,
by scire facias. State Bank v. Moreland, 282.

SECRETARY OF STATE.

The secretary of state is not obliged to countersign and seal a commission
which the governor has no power by law to issue, and he may rightfully

refuse to do it. The People ex relat. Eiving v. Forqiier, 104.
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SET OFF.

1. Debts to he set off, must be mutual, and between the parties to the record.
Oregg v. Jdraes & Philips, 143.

2. A debt due individually by one copartner can not be set off in an action
to recover a pannersliip debt. Ibid.

SHERIFF.

1. In a suit against a sheriff for money had and received, an n.ssessmen*^ of
damages by tlie court witliout tlie intervention of a jury, is error. White-
side V. Burlleson, 71.

2. Under the practice act of 1819, bail bonds should be taken to the slieriff,

and suits on them should be brouglu in his namt^. 'I'lia^ act Liiv-.s h ni no
power to assign iheui lo the plaintiff in the action. Hunter v. Oiiham, 82.

3. A sheriff who seizes goods on a fi fa. has a special property in them, and
may maintain trespass or trover against a wrong doer. Garner v. Willis,
3()8.

4. A sheriff's retiirn in this form, " I. R. Simms summoned by reading," and
s gUL'd by the sheriff, and daied, is sufficient. Siniras v. Klein, :'>7\.

5. A sheriff's affidavit, and tliat of the defendant, received to contradict his
return upon a summuns. Kerr and Bell v. Whitesides, .-OO.

6. The mere want of knowledge of the debtor's having estate or effects, or
an averment that tlie plaintiff did not point them out to him. on which to
levy, is not sufficient to excuse the sheriff. Hargrave v. Penrod, 401.

7. The riciht of action of a judgment creditor against a sheriff for not le\T-
ing a fi. fa. is not taken away by his discharging his debtor from a ca. sa.
issued at his instance, alihough such discharge might be a satisfaction of
the JLidgment. Ibid.

8. A clerk has no right to insert in a fee-bill a charge for sheriff's commis-
sions, when the sheriff himself has made no such charge in his return.
Bryans v. Buckmabter, 408.

9. When a sheriff sells property and realizes a part of the debt, he is en-
titled to commissions only on the sum made. Ibid.

10. Where the sheriff does not sell, if real estate is levied on, the appraise-
ment will furnish an equitable rule by which to calculate the commis-
sions. Ibid.

See Office AifD Officer. Executiok. Escape, 1. Evidence, 2. Sale
OF Land, 1.

SLANDER.

1. An omission of a colloquium in a declaration for slander in charging the
p.aintiff with swearing a lie, is fatal. Blair & wife v. Sharp, 30.

'

2. An action for slander is not tnken away, th ugh the statute creating the
otiense ctiarged be repealed. French v. Cre (t!i, &c., 31.

3. To say of a plaintiff in an action of slander thnf'he. or somebody, had
altered the credit, or indorsement, on a note from a larger to a I ss sum,
and that the noie wouid speak lor itself,' is not actionable. Ingalls v.

Allen, 300.

See Limitations, Statute of, 1.

SLAVES AXD SERVANTS.

1. Registered servants are goods and chattels, and can be sold on execution.
Nance v. Hoivard, 242.

2. Servants are taxed, not by poll, but by valuation. Ibid.

3. Where the defendant in an action for trespass, assault and battery, and
false imprisonment, jnstihes under a c>'rtifica e granted by a justice of iJus

peace in pursuance of the act of congress re-ipecting fugitives from laV.oi",

the plea must show that all the fac.s existed at the time of gi-anting the
certificate, eontemplat.'d by that act. Fanny v. Mon'g miery, et al., 247.

4. An administrator has no power to compel an indentured serv ut to at-
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tend to the ordinary business of the adminis rator—he has only the cus-
tody of the servant for safe keeping, until his lini j of service can be sold.
P/ioebe V. Jay, 268.

See Indenture, 2.

STATE BANK.

A debt due the state banlc secured by mortgaije, is a debt due the state,
which the state can release. Ernst's administrators v. The State Bank, 86.

See Banks.

STATUTE OF LIMITATIONS.

See Limitations, Statute op.

STATUTES.

1. An action for slander is not taken away, thouG;h the statute creating tlie

offense charged be repealed. French v. Cre ith, &c., 31.

2. Our act making promissory notes, &c., assignable, is not to be construed
in tlie same way as tlie statute of Anne as they are different in tlieir

objects and provisions. Mas m v. Wash. 39.

3. All statutes having one object in view, and acting on one system, ought
to be taken together and comnaved in the construction of them, and this
rule aijplifs though some of the statutes niav have expired, or are not re-
fered to in the other acts. Nana v. How.ird, 245.

4. A statute enumerating things or persons of an inferior dignity, shall not
be construed to exteiid to those of a superior dignity. Woodworth v.

Paine's Administrators, 374.

5. In a legislative act, where "persons" are spoken of, none other than
natural persons are intended. Betts v. Mewird, 395.

6. In doubtful cases, if by giving a literal constr ;ction to a statute, it will be
the means of producing great injustice, and lead to consequences that
could not have been anticipated by the legislature, courts are bound to
presume that the legislature intended no such consequences, and give sue i

a construction as will promote the ends of justice. Bryans v. Buckmas-
ter, 408.

7. Construction of 33d sect, of the Practice Act of 1827. Rager v. Tilford, 407.

8. The repeal of a statute does not affect rights acquired under the repealed
statute. Naught v. Onenl, 36.

See Limitations, Statute op, 1, 2, 3. Ferries, 1, 2.

SUPERSEDEAS.

See Error, 3. Bond.

SURETY.

1. A judgment can not be rendered agiiiist a suretv in an administration
bond, nor is he liable to an action, unril a d3vastavit bv suit lia-i been firs';

established against the administrator. Biggs and others v. Postlewait
and others, 198.

2. It is error in the court to enter up a decree against the surety in an in-

juction bond, upon the dissolution of the injunction, for the amount of the
judgment at law and the costs in that suit, and interest on the judgmen .

with six per cent, damages, and the coats of the suit in equity. Hubbard
V. B-dbson, 15K).

S. P. Crow's ex'rs v. Prevo, 216.

3. After the time of the replevy of a judgment has expired, the plaintiff may,
if he chooses, proceed on his o-iginal judgment, without isniing against
the surety in the replevy. Finley and Creath v. Ankeny, 250.

4. Mere delav to sue does not release th ^ sm-ety of a note, and th^ risk of

the solvency of the principal is assumed by tlie surety. Moreland and
Wil is V. State Bank, 263.

5. Up')n indictment found, a recognizince entered into by a person as sure-

ty for the appe r.mce of the party indicted, who hai not been served with
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jtrocess, and who does not appear, is not obligatory upon such person.
'The People v. Slayton, 3-'y.

6. Where the person indicted has once entered into a recognizance, a separ-
ate one afterwards from a surety might be binding. Ibid.

TAXES.

1. The act of 1819 laying a tax on certain property, makes no distinction
between residents and non-residents—the lien attaches on the property,
and not on the person. Edwards v. Deaird, 70.

2. A poll tax is inhibited by the constitution of tliis state. Nance v. How-
ard, 242.

.'5. Servants are taxed, not by poll, but by valuation. Ibid.

TENANTS IN COMMON AND JOINT TENANTS.

1. Joint tenants may make a subdivision of time for the exclusive occupancy
of the whole of a tract of land. Curtis v. Swearlngen, 207.

2. A tenant in common of a chattel who sues for a conversion of the same, is

entitled to recover damages for his share or interest only. Rolette v.

Parker, 350.

TIME.

1. Joint tenants may make a subdivision of time for the exclusive occupancy
of the whole of a tract of land. Curtis v. Sive iringea, 207.

2. As a general rule the terma of a written agreement can not be changed liy

jtarol, but the time of its performame may be extended. Baker v. White-
side, 174.

.'i. Upon a change of venue, the computation of time and distance must be
made from the county in which suit is brought. Phelps v. Young, 327.

TITLE TO LAND.

Upon principles of natural justice, a person ought not to be compelled to part
with his title to land, until he has received what he has contracted to take
for it, nor should a person receive a title until he has paid what he has
agreed to pay for it. A.llison and others v. Clark, 348.

See Evidence, 2, 8. Governor's Confirmations. Sale of Lands, &c.,

1, 2, 4, 5. Ejectment, 3, 4, 5, 6. Deed, 5. Execution, 11.

TORT.

The supreme court will not entertain a writ of error founded on a judcrment
for a tort after the death of the tortfeasor. Barrett and wife v. GasUm s
executor, 255.

TKEASUKER.

The notice for a motion by the auditor against a delinquent treasurer, must
be certain and specific, and must ask for a judgment Auditor v. Hall. 3y2.

TREES, GROWING.

Fruit trees standing and growing en not be taken in execution—thev are
part and parcel of the freehold. Adams and others v. Smith, 2«3

TRESPASS.

1. A declaration in an action of trespass for taking and carrving awav
"four horses, the property of the plaintiff.'" is suflficiently certain and
descriptive of the property. Beaumont v. Tantz, 26.

2. A warrant for a felony founded upon an affidavit which stated "that A.
B. entered the close of C. D. and carried ofE her grain,"' is no justificatioji

to the officer who issued it in an action of assault and battery and fal-e
imprisonment, nor to the officer executing it, as the affidavit contains no
words importing a felony—all the parties to such warrant are trespassers.
Moore v. Watts and others. 42.

57
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3. Trespass will lie if the process of a court is abused, or if, after it has done
its ofiBce, the officer proceeds to act under color of it by direction of the
plaintiff—they both become liable as trespassers. Collins v. Waggoner,
186.

4. Where a justice of the peace has jurisdiction, but proceeds erroneously, he
is not a trespasser, but where he has not jurisdiction, he is. Flack, and
Johnson v. Ankeny, 187.

5. If a justice of the peace officiously, and without any complaint on oath or
of his own knowledge, issues his warrant to apprehend a person, he will be
liable in an action of trespass. Flack v. Harrington, 213.

6. If a purchaser at a sheriff's or constable's sale, takes possession of the
property purchased, without the consent and against the command of the
officer, though the purchaser be the plaintiff in the ft. fa. under which the
sale is made, he is a trespasser. Garner v. Willis, 368.

TRIAL.

If parties appear and go to trial without a plea being put in, it is such an
irregularity as will be cured after verdict by the statute of amendments.
Brdzzle and Hawkins v. Usher, 35.

TROYER AND CONVERSION.

1. A tenant in common of a chattel, who sues for a conversion of the same,
is entitled to recover damages for his share or interest only. Bolette v.

Parker, 350.

2. A sheriff or constable who has seized goods on a fl. fa. has a special prop-
erty in them, and may maintain trover tor them. Garner v. Willis, 368.

VARIANCE.

1. A variance between the instrument declared on, and the one set out on
oyer, is fatal on demurer. Taylor and Parker v. Kennedy, 91.

2. A variance between the record declared on, and the one produced in evi-

dence, is fatal. Giles v. Shaw, 125.

3. Where a record is not the foundation of the action, a variance betwf^eh the

description of it in the narr. and the one produced, is immaterial. Notvlin
V. Bloom, 138.

4. A variance between the record declared on, and the one produced as evi-

dence, can be taken advantage of by the plea of nul tiel record. Giles v.

Shaw, 219.

5. A variance between the writ and declaration can not be reached by a de-

murrer. Rust v. Frothingham and Fort, 331.

6. A variance between the description of a note, and the one produced iji

evidence, is fatal. Connolly v. Cottle, 3(54.

7. Variances between the writ and declaration can only be taken advantage
of by plea in abatement—they are not reached by a general demurrer, nor
can they be assigned lor error. Prince v. Lamb, 378.

VENDOR AND VENDEE.

1. In a sale of land where there is no fraud, and the vendee has taken a deed
'

with covenants, such deed will be considered a sufficient consideration tor

notes execuied for the purchase money of said land. Vincent and Ber-

trand v. Morrison 'l-ll.

2 In a sale of land where there is no fraud and no warranty, the vendee can
""

not recover back the purchase money. Snyder v. Laframboise 343.

3. A party who takes a quit claim deed, runs the risk of the goodness of tlie

title, ibid.

4. Where there is a total failure of title on a sale of land, and no circumstan-
'

ces are proved to induce a jury to believe that the vendor has acted" dis-

honestly, it is not T^rimri facie evidence of fraud. Ibid.
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VENUE.

Upon an order for a change of venue and granted, but before the record is rcv

inoved, an affidavit of the materiality of witnesses, for the purpose (jf tak-
iuij iheir depositions, is properly made in the circuit court of the county
where the suit is brought, and the computation of time and distance must
be made from that county. Phelps v. Young, 327.

VERDICT.

1. An agreement between a prisoner's counsel, in a capital case, and the coun-
sel for the people, that the jury, if they agree, may deliver tlieir verdict to

the clerk, is irregular, and a verdict delivered in court under such an
agreement, in the absence of the jury, will be set aside for such irregularity.

Nomaque v. The People, 145.

2. A prisoner has a right to the presence of the jury, when they deliver their
verdict, as he is entitled to have them pollel, and a verdict is not final until

pronounced and recorded in open court. Ibid.

a A special verdict should find facts—not the evidence of facts. Vincent
and Bertrand v. Morrison, 227.

WARRANT.

1. A warrant for a felony founded upon an affidavit which stated " that A. B.
entered the close of C. D. and carried off her grain," is no justification in
an action of assault and batterj', and false imprisonment, either to the
officer issuing it, or to the officer executing it, as the affidavit contains no
words importing a felony—all ihe parties to such warrant are trespassers.
Moore v. Watts and others, 42.

2. A warrant which states in substance that A. B. had made complaint on
oath that C. D. and others had violently assulted and beaten him, and the
officer required to arrest them and bring them before the justice, contains
every thing essential to a valid warrant. Flack and Johnson v. Ankeny,
187.

WARRANTY.

1. In a sale of land where there is no fraud and no warranty, the vendee can
nut recover back the purchase money. Snyder v. Lafrainboise, 343.

2. A party who takes a quit elaim deed on the sale of land, runs the risk uf
the goodness of the title. Ibid.

WILLS AND TESTAMENTS.

By the ordinance of 1787, but two of the subscribing witnesses to a will are
required to prove it, and a will attested by three, one of whom is a devisee
in ihe will, and proved by the other two, is valid. Ackless v. Seekright, Iti.

WITNESS.

1. A person whose name is forged is a competent witness to prove the forg-
ery, although upon conviction he receives one-half of the tine imposed. His
credibility is left to the jury. Nnble v. The People, 54.

2. All persons who believe in the existence of a God and a future state,
though they disbelieve in a punishment hereafter for crimes committed
heve, are competent witnesses. Ibid.

3. A grantor in a deed w'ho has no interest in the suit, and who has made no
covenants is, upon general principles, a competent witness. Herbert. Ar-.

V. Herbert, 354.

See Deposittons. Vknue. Wit.t.s axt> Testaments.
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WRITS.

1. Appearance and pleading will cure a voidable, but not a void writ. Coleen
& Claypole v. Wiggins, 19.

2. The omission in a writ of the words " The People of the State of Illinois'

to the coroner," &c., is a mere misprision of the clerk, and is amendable*
State Bank v. Buckmaster, 176.

3. A return to a writ by a person who signs himself "Deputy Sheriff," with-
out stating "for A. B., sheriff," is erroneous and void. Ryan v. Ends, 217.

4. An officer acts at his peril—he is bound to obey the mandate of the writ»
and if he proceeds to execute it, he is bound to complete the execution of
it. Lattin y. Smith, 361.

WRIT OF ERROR.

See Ebroe, 3. Boxd.

WRIT OF INQUIRY OF DAMAGES.

^e IijQurRY, Writ o*\
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