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PREFACE.

This Volume of Reports is submitted to the public and the

profession with great diffidence. The task of preparing it for

publication was undertaken with great reluctance, and at the

earnest solicitations of the members of the Bar, who had, in

common with myself, long felt the want of it. I fear that I

have not, in the performance of it, equaled their expectations,

and without making the proper allowances for the difficulties

I have had to encounter, they may attribute the defects of the

work, great as they truly are, more to my incapacity, than to

the real causes of them. I need not here enlarge upon the

great utility, to the profession, especially, of books of Reports,

nor on the necessity that exists in all countries, where the law

is the rule of action, that it should be certain and known.

The legislature may enact laws, but it is the courts that ex-

pound them, and if their expositions remain unpublished,

much mischief and litigation must be the consequence. If

any apology is necessary for the court, whose decisions compose

this volume, it may be found in the facts, that for the last

nine years, its- sessions have been held at a place remote from

the means of information, where there is not even an ordinary

law library and no conveniences for examination or reflection

—that for several months in each year the Judges composing

it, are required by law to perform circuit duties, and that at

every other term of the court, they form a part, as the Council

of Revision, of the Legislature, so that they are unable to

bestow upon the cases coming under their revision, that care

and attention they would themselves desire, and which Judges,

under other more favorable circumstances could bestow.

It might, perhaps, have been desirable, that a more skillful

person had undertaken this work—one who could, from the

manner in which he might give their opinions to the public,

do them more ample justice. It has, however, been my
earnest endeavor to omit nothing, abate nothing; but to give,

in the language of the court, their decisions, in every case of

importance, as made by them. It is the first publication of

the kind ever attempted in this State, and my first essay; and,
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though I am convinced that it will not add to my reputation

as a lawyer, that I can claim no credit for anything contained

in it, that it bears no evidence in my favor of erudition, re-

search, or of that share of legal knowledge, without which a

work of this kind should not be attempted
;

yet, I have

the satisfaction to know, that the cases are faithfully and ac-

curately reported. It is as such, I submit it to the candor of

my professional brethern and the public, confident, that where

they can not praise, they will not censure.

It is an unpretending volume—the author of it being,

though at a great distance, only an humble follower of those

distinguished lawyers of Europe and America, who have

employed their time and talents on works of a similar kind,

and from a similar motive—a desire to discharge, in some

degree, that duty, which one of the sages of the law has said,

every man owes to his profession.

SIDNEY BEEESE.
Kaskaskia, November 15, 1831.

The following advertisement was published by Judge Breese

in the first edition, and explains a note of his on page 36, at

the close of the December Term, 1820.

ADYEETISEMENT.

Since the completion of this work, I have learned that the

decisions made at December Term, 1821, were-consumed in

the burning of the bank house, where the records of the

Supreme Court were kept. For apology for any other omis-

sion, I have to say, that every case is reported, that could,

upon diligent search and inquiry, be found among the re-

maining records of the Court.



PREFACE TO THE SECOND EDITION.

The first edition of this work has long been out of print.

Very few copies are to be found either in the public offices or

in the libraries of members of the bar. Seeing the necessity

of a reprint, the legislature, at its last regular session, passed

an act authorizing the publication of a new edition. It is in

accordance with that act, that this has been prepared. All

the decisions contained in the original edition, together with

the notes of Judge Breese, have been retained in this. Refer-

ences have been made in the notes to decisions of our courts

of cases decided subsequent to those reported in the original

volume, down to the 24th vol. Illinois Reports, inclusive.

Also when any principle contained in the decisions reported

by Judge Breese has been changed by statute, the change has

been shown. A slight alteration will be found in the arrange-

ment of the cases, a few having been published in the appen-

dix, that properly belonged in the body of the work, but which

were not discovered by the reporter in time to insert them in

their proper order ; thus, the case of Naught v. Oneal, which

appears on page 29 in the appendix to the first edition, will

now be found at the close of the cases decided at the Decem-
ber term, 1820, it having been decided at that term ; and so of

several other cases in the appendix, each will now be found

among the cases of the term at which it was decided. The
other cases in the appendix are now published as a continua-

tion, or a part of the regular volume, they following in con-

secutive order. But one index, and one table of cases are

inserted, instead of two, as in the first edition. !No other

change in the general arrangement has been made.
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It was intended that the notes of Judge Breese to the first

edition should precede those of this edition; but on putting

the work in type it was found that to do so, would frequently

separate the notes and references, placing the references on one

page, and the notes on a subsequent one ; this, it was believed,

would be a greater defect than in some instances to allow the

notes to this edition to precede those of the former one, but

whenever this could consistently be avoided it has been done;

and as an apology for this defect, or apparent disrespect of

Judge Breese, I would ask the reader to remember that in

every case the notes referred to by letters are those of Judge

Breese and were published with the first edition; while those

referred to by figures have been prepared for the present

edition.

EDWIN BEECHEK.
Fairfield, Illinois, Aug. 1, 1861.
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RULES

SUPREME COURT

STATE OF ILLINOIS.

MOTIONS.

Rule I. Motions may be made immediately after the

orders of the preceding day are read, and the opinion of the

court delivered in; but at no other time, unless in case of

necessity, or in relation to a cause when called in course.

Rule II. They are to be made by the attorneys, in the fol-

lowing order : first, by the attorney-general ; next, by the oldest

practitioner at the bar, and so on to the youngest; but no attor-

ney to make a second motion until each has had an oppor-

tunity to make his motion.

Rule III. Affidavits must be made when a motion is bot-

tomed on a matter of fact; which, according to the practice of

the court, should be sworn to.

SUPERSEDEAS.

Rule IY. No supersedeas will be granted unless a tran-

script of the record on which the application is made, be com-
plete, and so certified by the clerk, and the necessary bonds be
entered into according to law.

Rule Y. When a writ of error shall be made a superse-

deas, the clerk shall indorse on the writ that it shall be so

obeyed accordingly.

During the time the decisions reported in this volume were made, the
following rules of the court were in force.
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WRITS OF ERROR.

Rule VI. Writs of error shall be directed to the clerk, or

keeper of the records of the county in which the judgment,
or order complained of is entered, commanding him to certify

a transcript of the record to this court.

Rule VII. When a plaintiff in error shall file in this

office a record duly certified to be full and complete before a
writ of error issues, it shall not be necessary to send such writ

to the clerk of the inferior court ; but such writ shall be made
out, and filed by the clerk of this court, with the said record;

which record shall be taken and considered as a due return to

said writ.

PROCESS ON" WRITS OF ERROR.

Rule VIII. The process on writs of error shall be a sub-

poena, issued on the application of the party to the clerk,

directed to the sheriff of the proper county: or in case of in-

terest, to the coroner, commanding him to summon the

defendant in error to appear in court, and show cause, if

any, why the judgment or decree, mentioned in said writ

of error, should not be reversed.

Rule IX. If the subpoena be not returned executed, an
alias, pluries, &c, may issue without an order of court, on the

application of the party.

Rule X. When it shall appear to the satisfaction of the

court, that a defendant is not an inhabitant of the state, there

shall be a day fixed for his appearance, and an order to adver-

tise; which order shall be advertised once a week, for four

weeks successively, in some paper printed at the seat of govern-
ment; the last publication shall be at least four weeks before

the appearance day. After publication, as aforesaid, and
affidavit thereof filed with the clerk, the said cause shall stand
for hearing as if the party had been served with a subpoena.

DOCKETING SUITS FOR HEARING.

Rule XL The clerk shall set the causes for trial in the
order they come into the court, except the causes for or against

the people, which shall be set in order at the end of the civil

causes.

ASSIGNMENT OF ERROR.

Rule XII. In writs of error not operating as supersedeas,
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the plaintiff shall, within eight days after the filing of the
record, assign in writing, and file with the clerk, the particular
error or errors, of which he complains ; no other error or errors
shall be alledged or enquired into by the court.

Eule XIII. If the party fail to assign errors, as aforesaid,

a rule shall be given—and if the errors be not assigned at the
expiration of the rule, the case may, on motion, be dismissed.

Eule XIY. In all cases of appeals from any court to this

court, the appellant shall tile in open court, on or before the
third day of the term succeeding the appeal, if there be thirty

days between the sitting of the Supreme Court and the grant-
ing of the appeal, a copy of the record; and at the same time
assign his errors, so that the appellee may, should he think
proper, enter his appearance, and go to trial. Should there not
be thirty days, then to tile the record, and assign errors on the
first day of the second term.

Eule XY. When the court grants a writ of error with
supersedeas, at the same time the plaintiff shall file a copy of
the record and assign his errors, so that the defendant may
join in error, and go to trial at the same term of the court.

Eule XYI. When a writ of error is made a supersedeas

in vacation, the plaintiff shall file in open court, on or before

the third day of the next term thereafter, if there be thirty

days between the granting of said writ and the sitting of the

court, if not, on the first day of the succeeding term, a copy
of the record duly certified, and an assignment of errors, so

that the defendant may join in error, and have a trial at the

same court.

EEIIEAEINQ.

Eule XYII. On a petition to the court briefly stating the

grounds of rehearing of a cause, and the law to support it,

signed by an attorney or attorneys of the court, the court may,
when there is reason for it, grant a new trial, on giving the

prevailing party notice, both of the motion for a re-hearing,

and the time of such new trial, if granted.

Eule XYIII. The counsel for the plaintiff in every writ of
error, and the appellant in every appeal, shall furnish to each

of the Justices of this court, before the argument of every such
writ of error or appeal shall commence, an abstract or abridg-

ment of such parts of the pleadings and proceedings in such
case, as said counsel shall deem necessary to a full understand-

ing of the errors relied on for a reversal of the judgment or



RULES OF THE SUPREME COURT. XV

decree complained of, together with the points intended to be
relied on in the argument of the cause, and the authorities

intended to be used in support of them.

Rule XIX. It shall also be the duty of the counsel for the

plaintiff in error, or appeal, to file in the clerk's office, for the

use of the defendant's counsel, a copy of said abstract or abridg-

ment, at least one day previous to the argument, when the cause

is not argued on the first day of the term ; and if the two fore-

going rules shall not' be complied with, the cause shall be either

discontinued or dismissed, at the discretion of the court.

Rule XX. The defendant's counsel shall be permitted, in

case he is not satisfied with the abstracts or abridgments by the

plaintiffs counsel, to furnish each of the Judges with such other

abstracts as he shall deem necessary to a full understanding
of the merits of the cause : and it shall also be the duty of the

defendant's counsel to furnish each of the Justices of the court,

at the commencement of the argument, with the authorities he
intends to cite on the argument.

t>

Rule XXI. All special motions shall be entered with the

clerk at least one day before the same shall be argued; and the

counsel entering said motion shall, at the same time, file the
reasons on which the motion shall be predicated.

Rule XXII. JSTo certiorari for diminution of the record
shall be hereafter awarded in any case, unless a motion there-

for shall be made in writing, and the facts on which the same
is founded, shall, if not admitted by the other party, be veri-

fied by affidavit. All motions for such certiorari shall be made
at the first term of the entering the cause or appearance of the
defendant in errOr, otherwise the same shall not be granted,
unless upon special cause shown to the court, accounting sat-

isfactorily for the delay.

Rule XXIII. After the present term, no original record,

or other paper on the files of this court, shall be taken from
the Supreme Court room, or from the office of the clerk of this

court.



JUDGES
OF THE

SUPREME COURT OF ILLINOIS,

DURING THE TIME OF THESE REPORTS.

JOSEPH PHILIPS, Chief Justice, appointed Oct. 9, 1818,
resigned July 4, 1822.

THOMAS REYNOLDS, Chief Justice, appointed August
31, 1822.

THOMAS C. BROWNE,
) A . . , A . . T ..

JOHN REYNOLDS, I
Appointed fssocrn^ Justices,

WILLIAM P. FOSTER *
)

uct. y, i«i».

WILLIAM WILSON, appointed 7th August, 1819, in place

of William P. Foster, resigned.

Note.—The tenure of office of the above named Judges waf
fixed by the Constitution, "until the end of the first session oi

the General Assembly, which shall be begun and held after the

1st day of January, 1824." At that session, the following

named Judges were elected, the tenure of whose office is, dur-

ing good behavior, and whose commissions bear date, January
19th, 1825, viz.:

WILLIAM WILSON, Chief Justice

THOMAS 0. BROWNE, '

)

SAMUEL D. LOCKWOOD, I Associate Justices.

THEOPHILUS W. SMITH,
)

ATTORNEYS GENERAL.

DANIEL P. COOK, elected by the Legislature, March 5, 1819,
resigned on being elected to Congress, Oct. 19, 1819.

WILLIAM MEARS, appointed by the Governor, in the recess

of the Legislature, 14th December, 1819.

SAMUEL' D. LOCKWOOD, elected by the Legislature, Feb.

6, 1821, resigned December 28, 1822.

JAMES TURNEY, elected by the Legislature, and commis-
sioned, 14th January, 1823, resigned Dec, 1828.

GEORGE FORQUER, elected by the Legislature, January
23, 1829.

*Besigned 22d June, 1819, never having taker his seat on the Bench.
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DECISIONS
OF

THE SUPREME COURT
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STATE OF ILLINOIS.

DECEMBER TERM, 1819, AT KASKASKIA.

Present, THOMAS C. BROWNE,
)JOHN REYNOLDS, [ Associate Justices..

WILLIAM WILSON,
J

JOSEPH PHILIPS, Chief Justice, absent.

Jonathan Taylor, Appellant, v. Michael Sprinkle, Appellee..

APPEAL FROM GALLATIN.

In all special pleas to the consideration of a note, the manner of avoiding the
obligation ought to be shown ; a failure to do it is error.

Opinion of the Court* This was an action o£ covenant.
The fifth plea states, that the consideration failed. This plea-
was demurred to, and the demurrer sustained by the court.
The validity of the fifth, plea, is the only point before the court.
The plea was filed under the statute,-)- which introduces a new-
remedy contrary to the common law, and ought not to be
extended too far ; and in all special pleas, the manner of
avoiding the obligation ought to be shown. As the precise
manner is not shown by this plea, it is insufficient, and the
demurrer to it was properly sustained. The judgment of the
circuit court is affirmed, with Hve per cent, damages and
costs. (1)

Judgment affirmed.

*Justice Bbowne having decided this cause in the court below, gave no
opinion.

+Laws of 1819, page 59.

(1) The principle asserted in this case has been repeated in numerous cases
since this decision was made. A reference only to them is necessary. Cor-
nelius v. Varwrsdale, post. Pool v. Vanlatidinyliam, id. Bradshaw v

3 >-5 Al
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Smith v. Bridges.

Elijah Smith who sues foe the use of William Johnson-

,

Appellant, v. "William Bridges, Appellee.

APPEAL FROM MADISON.

Although no particular form is necessary to make a note, yet the writing must
show an undertaking or engagement to pay, and to a person named in it, or
to bearer or holder of the instrument.

Opinion of the Court* The plaintiff below, states in his

petition, that he "holds notes on, &c." and the instrument on
which suit is brought, has not a single feature of a note, inas-

much as it does not appear there was any undertaking by the

defendant to pay any person at all.

Although no particular form is necessary to make a note,

yet the writing must show an undertaking or engagement
to pay, and to a person named in it, or to bearer or holder of

the instrument. The judgment of the court below is reversed,

and the cause remanded to the court below. (1)

Judgment reversed.

y+y
1
? Neivman, id. Sims v. Klein, id. Swain v. Cawood, 2 Scammon, 505. Van-
landingham v. Ryan, 17 Illinois Rep., 25.

A plea of failure of consideration to an action upon a note, should state

particularly in what the failure consisted. General allegations are not suf-

ficient. Parks v. Holmes, 22 Illinois Rep., 522.

Under the general issue it is not competent to show a total or partial failure

of consideration of a promissory note. Rose v. Mortimer, 17 Illinois Rep., 475.

Under a plea of a total failure of consideration, a partial failure can not
be given in evidence. Sims v. Klein, post. Swain v. Cawood, 2 Scam., 505.

*Justice Reynolds having been counsel in this cause, in the court below,
gave no opinion.

(1) A promissory note is defined to be " a promise or agreement in writing to

pay a specified sum, at a time therein limited, or on demand, or at sight, to a
person therein named or his order, or to hearer." Chitty on Bills, 516.

Walters v. Short, 5 Gilm., 259. All notes must contain the name of the payee,
unless payable to bearer. Bailey on Bills, 22.

No action can be maintained on an instrument in writing for the payment
of money, unless the instrument sho ,vs on its face to whom it is payable.

Mayo v. Chenoweth, post.

Bills of exchange and promissory notes should be made payable to some
person specified, but this may be done without inserting the name, if the payee
be so certainly specified or referred to, as to be ascertained by allegations and
proofs. Adams et al. v. King el al., 16 Ills. Rep., 169.

An instrument purporting to be a promissory note, payable to one of two
persons in the alternative, can not be sued on as such. Musselman v. Oakes,

19 Ills. Rep., 81.
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Coleen and Claypole, v. Figgins.

Amos Chipps, Appellant, v. Thomas Yancey, Appellee.

APPEAL FROM POPE.

The plea of nil debet is not a good plea to an action of debt upon a record.

Opinion of the Court* This was an action of debt on a

judgment rendered in the State of Kentucky. The defend-

ant pleaded nil debet, to which there was a demurrer, which
the court sustained. To reverse this opinion, this appeal

was taken. It is considered by the court, that the judgment
of the court below, sustaining the plaintiff's demurrer, to

the defendant's plea, be affirmed with costs, (a) (1)

Judgment affirmed.

Francois Coleen and Abraham Claypole, Appellants, v.

Daniel Figgins, Appellee.

APPEAL FKOM MADISON.

The act of the General Assembly creating circuit courts, was approved on the
31st of March, 1819, and on the same day a writ issued out of the clerk's
office of the circuit court of Madison county, returnable to the May term
following.

The writ is void, as the act had no operation until the 1st day of April.

Appearance can not make the writ good, that and pleading, will cure voidable,
but not void process.

Opinion of the Court.,f It appears from the record in this

cause, that the writ issued by the Madison circuit court, on
the 31st day of March, 1819, and made returnable to May
term following, and that the act creating circuit courts, passed

on the same day the writ issued. Although it appears, that the

*Justice Wilson having decided this cause in the court below, gave no
opinion.

(a) Nil debet is a bad plea in an action of debt brought on a judgment ob-
tained in another State. Armstrong v. Carsars, exr., 2 Dall., 302. Mills v.

Duryee, 7 Cranch,480.

Nil debet is not a good plea to an action of debt on a recognizance, nor to
any action founded on a record or specialty. Bullis v. Giddins, 8 Johns., 82.

(1) In an action of debt brought on a sheriff's bond, the plea of nil debet is

bad on demurrer. Where a bond is the foundation of an action of debt, nil
debet is not a good plea. It is otherwise where the instrument is but the
inducement to the action. Davis v. Burton et al., 3 Scam., 12. King v. Ram-
sey, 13 Ills. R., 622.

tJustice Reynolds having decided this cause in the court below, gave no
opinion.
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act establisliing circuit courts, passed on the 31st day of March,
yet the court are clearly of opinion, that it did not take effect

until the first day of April, and that the process is therefore

void, as the clerk had no authority to issue the writ, and make
it returnable to a court not in existence, at the time the writ

issued. E"o appearance could make the writ good. The court

below was bound to have quashed it, it differing materially,

from process that is voidable merely where appearing and
pleading might cure the defect.

It is unnecessary for the court, to notice any other error

assigned, as the point already decided, determines the case.

The judgment of the court is reversed, (a) (1)

Judgment reversed.

Kane, for appellants.

Winchester, for appellee.

(a) An appearance of the defendant by attorney, cures any antecedent
irregularity of process. Knox et al. v. Summers et al., 3 Cranch, 496.

Process returnable out of term is void, and can not be amended. Cramerv
Van Alstyne, 9 Johns., 386.

(1) It can hardly admit of a doubt that an appearance cures all defects as
to the manner in which a party is brought into court. If a party, without
process, pleads to an action, it is too late for him then to say that no process
was issued or served on him. He is then in court, and it is immaterial
whether he appears in compliance with the mandates of the law, or whether
he waives a right which he might have insisted on, and voluntarily places
himself in a position in which he is required to make his defense. The decis-
ions on this question are uniform. In Eastern et al. Y.Altum,l Scam., 250, the
court said :

" The authorities are numerous and explicit, that irregularity of
process, whether the process be void or voidable, is cured by appearance
without objection." And in Mitchell v. Jacobs et al., 17 Ills. Rep., 236: "A
defendant appearing without objection waives all objections thereto, although
the process may be void, or there may have been no service." To the same
effect is Mineral Point R. R. Co. v. Keep, 22 Ills. Rep., 9. The following-
cases have also been passed upon by the Supreme Court of this State, in each
of which this question arose, and received substantially the same solution.
Pearce et al v. Swan, 1 Scam., 269. Vance et al v. Funk, 2 Scam., 263.

Beecher et al v. James et al. id., 463. Palmer v. Logan, 3 Scam., 57.

Bowies' heirs v. Rouse adm'r., 3 Gilm., 409. Whittdker et al v. Murray et

al., 15 Ills. R., 294.

Although a general appearance will cure all irregularities as to the issuing
or service of process, yet an appearance for the purpose of objecting to such
process or service will not have that effect. Mitchell v. Jacobs et al., 17 Ills.

R., 236. Anglin v. Nott, 1 Scam., 395. Little v. Carlisle et al., 2 Scam., 376.
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Whitesides v. The People of the State of Illinois.

James A. "Whitesides and others, Plaintiffs in Error, v. The
People of the State of Illinois, Defendants in Error.

ERROR TO POPE,

If an indictment does not aver the year to be the year of our Lord, and does
not contain the words, " in the name and by the authority of the people of
the state of Illinois," it is bad. (1)

In an indictment for a riot, the facts constituting a riot, should be clearly set
forth.

Opinion of the Court. This was a criminal prosecution

for a riot, against the plaintiffs in error. Three errors are

assigned.

1. Uncertainty in the indictment, in not averring the year

to be the year of onr Lord.

2. The form prescribed by the constitution, in which crimi-

nal prosecutions shall be commenced, is not pursued.

3. There is not such a criminal offense alleged in the

indictment, as will make the plaintiffs in error guilty of a riot,

if committed.
On the first point, the law makes it necessary to have com-

mon certainty in every indictment, and nothing can be inferred

to aid it. Without inference, the year could not be gathered
from the indictment, and therefore it is defective. On the

second point, when a constitution or act of the legislature,

prescribes a certain form to be used in legal proceedings, it

would seem that the court has no power to dispense with that

form. Therefore, as the indictment does not pursue the form
given in the constitution, that all indictments shall be carried

on " in the name, and by the authority of the people of the

state of Illinois," it is bad.

On the third point, the charge in the indictment is, that the

defendants made a great noise and disturbance of the peace.

This, the court considered too vague and uncertain. In crimi-

nal proceedings, the charge should be distinct and positive,

and the way and manner in which the great noise and dis-

turbance of the peace was made, should have been stated.

(1) An indictment or complaint which states the year of the commission of
the offense in figures only, without prefixing the letters "A D." is insufficient.

Commonwealth v. McLoon, 5 Gray, (Massachusetts) Rep., 91. State v. Lane,
4 Iredell, 121.

In State v. Hodgeden, 3 Vermont Rep., 481, the time of the commission of
the offense was stated as follows :

" A. D. 1830," and was held to be sufficient.

And similar was the case of State v. Gilbert, 13 Vermont Rep., 647.

In Hall v. State, 3 Georgia Rep., 18, the offense was charged to have been
committed "I??, the year eighteen hundred and forty-six ;" and the court said
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For this omission, the indictment is also defective. The judg-
ment of the court below must be reversed, (a)

Judgment affirmed.

they would presume that to mean " In the year of our Lord? The same was
held by the Supreme Court of Indiana in Engleman v. State, 2 Carter, 91.

From the authorities we think an indictment which alleges an offense to

have been committed "in the year," &c, would be held good, although the
words " of our Lord," were omitted.

In McFadden v. Fortier, 20 111. Rep., 515, the court referred to the second
proposition decided in the case of Whitesides v. The People, and approved of
the decision in that case.

(a) In an indictment a day certain must be stated, so must also the year,
otherwise the indictment wiil be insufficient, and (in England) the year of the
king's reign is usually inserted ; but the year of our Lord is equally unobjec-
tionable. Archbold's Crim. PI., 11.

The criminal code of 1827, page 157, provides, that "All exceptions which
go merely to the form of an indictment, shall be made oefore trial, and no
motion in arrest of judgment, or writ of error shall be sustained, for any mat-
ter not affecting the real merits of the offense charged in the indictment."
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Joseph Cornelius, Plaintiff in error, v. Simon Yanorsdall,
Assignee of . John De Rush, Defendant in error.

ERROR TO ST. CLAIR.

A plea alleging a failure of consideration is insufficient, without setting out
wherein the failure consists.

Opinion of the Court. In this case there was a plea alleg-

ing a failure of consideration, to which there was a demurrer.

The demurrer having been sustained by the court below, this

writ of error is prosecuted, to reverse that judgment. It is

considered by the court, on the authority of the case of Tay-
lor v. Sprinkle, decided at the last term, that the judgment of

the court below be affirmed, (a) (1)

Judgment affirmed.

(a) Taylor v. Sprinkle, ante p. 17. Poole v. Vanlandingham, post p. Brad-
shaiv v. Newman.

(1) See note to Taylor v. Sprinlde, ante, page 17
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Sawyer u Stephenson.

John Y. Sawyer, Plaintiff in Error, v. Benjamin Stephenson,
Defendant in Error.

ERKOR TO MADISON".

Granting new trials, rests in the sound discretion of the court, and as a gen-
eral rule, the refusal to award one should not be considered as error.

An affidavit of a juror who tried the cause, may be received to prove
improper conduct'on the part of the jury.

On a motion for a new trial in the court below, the defend-

ant offered the affidavit of one of the jurors who tried the

cause, setting forth, that one of the jurors, who was sworn as

a witness in the cause, gave in the jury room, new, other and
additional testimony, by reason of which, deponent was in-

duced to give a verdict for the plaintiff, when, if it had not
been for such testimony, so given by one of their own body,

he, deponent, would have found a verdict for the defendant.

The court granted the defendant a new trial. To reverse

which opinion, a writ of error was prosecuted.

Opinion of the Court. ( ' ranting new trials, rests in the

sound discretion of the court before which the trial is had, and
as a general rule, a refusal to grant a new trial, should not be
considered as error; unless it appears manifest, that justice is

rendered thereby more precarious. (1)

The first question for consideration is, would the facts dis-

closed by the affidavit, have justified the court in awarding a

new trial, if they had been sworn to by a person not of the

jury? We are satisfied they would, and although new trials

should be granted very cautiously for irregular and improper
conduct on the part of the jurors in their retirement, when
such misconduct is disclosed by an affidavit made by one of
the body; yet being fully satisfied of the truth of the facts

disclosed in this manner, as also that the juror has not been
tampered with, and improperly influenced to swear falsely,

and that no such verdict would have been found, if the jury

had not listened to such improper testimony, the court would
be as much bound to award a new trial on such affidavit, as if

the truth of the facts therein contained, had been disclosed,

(1) Atthetimeof the rendition of this decision this was unquestionably cor-
rect, and has been affirmed in the following cases. Cornelius v. Boucher,' post.

Clemson v. Kruper, id. Collins v. Claypole, id. Street v. Blue, id. Adams
et al. v. Smith, id. Vernon et al. v. May id. Littleton v. Moses, id. Har-
mison v. Clark, 1 Scam., 131. But by the act of the legislature of 1837, Pur-
ples' Statutes, p. 824. Scates' Comp., p. 264, sec. 23, it is provided that excep-
tions may be taken to the opinion of the court in overruling a motion for a
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Scott v. Cromwell.

by one not of the jury. The court, therefore, not being able

to discover that the case under consideration is at variance

with the principles here laid down, are of opinion that the

court below acted correctly in awarding a new trial on that

affidavit, and the judgment must be affirmed, (a) (1)

Judgment affirmed.

Jehu Scott, Appellant, v. John Cromwell, Appellee.

APPEAL FKOM MONKOE.

Where the plaintiff amends in matters of form only, the defendant is not, for
that reason, entitled to a continuance as a matter of course.

The defendant in a court below, the appellant here demur-
red specially to the plaintiff's declaration, for informalities

therein. The court sustained the demurrer, and gave plaintiff

leave to amend, whereupon the defendant moved the court

for a continuance, which motion the court overruled. To
reverse this opinion, this appeal was taken.

Ojjinion of the Court. Where the plaintiff amends in mat-

new trial. Smith v. Shultz, 1 Scam., 491. This, however, was held to apply-
only to civil cases. Pate v. People, 3 Gilm., 645. Holliday v. The People, 4
Gilm., 111. Baxter v. The People, 3 Gilm., 368. Martin v. The People, 113 Ills.,

341. And there was no similar statute applicable to criminal trials until in

1857, when an act was passed, giving the same right to except for a refusal to
grant a new trial in criminal as in civil cases. Laws of 1857, p. 103. Scates'
Compl., p. 1216.

But the granting of a new trial even since the -passage of the act making it

error to refuse one has never been held a sufficient ground for an exception.
Cornelius v. Boucher, post. Hill v. Ward, 2 Gilm, 292. Brookbank v. Smith,
2 Scam., 78.

(a) The refusal of the court to grant a new trial is not a matter for which
a writ of error lies. Barr v. Gh"ats, 4 Wheat., 213. 5 Cranch, 11 ibid. 187. 7
Wheat., 248.

The affidavits of jurors to impeach a verdict can not be received. Dana v.
Tucker, 4 Johns., 487. Forester &c. v. Guard. Siddal & Co., post.

(1) This, if not overruled, is very strongly doubted in the following cases.
Forester et al. v. Guard et al., post. Browder v. Johnson, id. Smith v. Fames,
3 yearn., 81. And we think it is now safe to say that the affidavit of a juror
ought not to be admitted to show what transpired in the jury room, or by what
process of reasoning they came to their conclusions.

But the affidavit of a juror, on a point entirely disconnected with his acts,

or the motives for his conduct as a juror, as that he is not an alien, is not.

objectionable on the grounds on which it has been decided that a juror's tes-

timony can not be received to impeach his verdict. Guykow'ski v. The
People, 1 Scam., 482.

Affidavits of jurors can not be received to impeach their verdict, except in
cases where a part of them swear they never consented to the verdict; but a
verdict may be supported by such affidavits. Smith v. Fames, 3 Scam., 76
Martin et al. v. Ehrenfcls, 24 Ills., 187.

4
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Beaumont v. Yantz.

ters of form only, the defendant is not, for that reason, and as

a matter of course, entitled to a continuance. He has how-
ever, the right to plead de novo. The judgment of the court
below must be affirmed. (1)

Judgment affirmed.

James S. Beaumont, Appellant, v. Yantz, Appellee.

APPEAL FROM MONROE.

A declaration in an action of trespass for taking and conveying away "four
horses, the property of the plaintiff," is sufficiently certain and descriptive
of the property taken.

This was an action of trespass de oonis asportatis, brought
by Yantz against Beaumont in the court below, for taking and
conveying away "four horses, the property, goods and chat-

tels of the plaintiff, of the value of three hundred dollars."

The defendant demurred to the declaration, and assigned as

causes of demurrer, 1. That the horses were not described

with sufficient particularity ; and 2. That the value of each
horse should have been stated in the declaration. The de-

murrer was overruled, and an appeal taken to this court.

Opinion of the Court. The cases deed by the appellant's

counsel, do not apply to this case. It is not necessary that

each horse should be particularly described. Mentioning the

(1.) The doctrine is well settled that an amendment of a mere formal matter
will not entitle a party to a continuance, while an amendment in substance
will work a continuance without cause being shown therefor by the opposite
party. Rountree v. Stuart, post. Covell et al. v. Marks, 1 Scam., 525. Rnssel
et oil v. Martin, 2 Scam., 493. Webb v. Lasater, 4 Scam., 548. Ills. Marine &
Fire Insurance Co. v. Marseilles Manufacturing Co., 1 Gilm., 236. Hanks
v. Lands, 3 Gilm., 227. O. & M. R. R. Co. v. Palmer et al., 18 Ills., 22.

Courts may allow amendments on the trial, if not against positive rules, to
secure the ends of justice, if the opposite party is not thereby taken by sur-
prise; if so, a continuance may be allowed. Miller v. Metzger,16 Ills., 390

Tt is not error to permit clerical errors to be amended on trial. Hargrove v.

Penrod, post.

Since the foregoing note was prepared, a decision of the Supreme Court
has been published in which they use the following language. "By the uni-
form rule of practice, the court has no power to permit an amendment of the
declaration, in a matter of substance, without granting a continuance if

desired by the defendant: nor has the court any power, after verdict, to per-
mit amendments of substance, except upon terms of the payment of costs,

setting aside thf verdict, and granting a new trial. Where such amendment
is made, it becomes essentially a new declaration, which the party has aright
to prepare to defend." Brown et al. v. Smith et al., 24 Ills., 196.
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Mason v. Buckmaster

number of horses, and an allegation that they were the

property of the plaintiff, is sufficient. There is no precedent

to be found in the books, in which the property is precisely

described, as to its shape, color, &c. A recovery in this action

could well be pleaded in bar of a suit, for four black geldings,

unless the plaintiff should new assign, and show them to be
other and different ones, from those for which this suit is

brought.

As to the second objection, it is sufficient that the aggregate

value of all the horses be set forth in the declaration. The
judgment of the court below is affirmed. (1)

Judgment affirmed.

James Mason, Plaintiff in Error, v "N. Buckmaster, Assignee
of P. Mason, Defendant in Error.

EEROK TO MADISON.

It is not required to make profert of writings not under seal.

The statute makes it necessary for plaintiff to give oyer of all writings as the
maker is bound to deny their execution under oath.

In a case on an assigned note between maker and assignee, a consideration
need not be averred.

This was an action of assumpsit brought by Buckmaster,
on a promissory note executed by James Mason to Paris

Mason, and by him assigned to Buckmaster. Two objections

were made by defendant in the court below, to the plaintiff's

declaration: 1. that there was no profert made of the note

declared on; and 2. There was no consideration averred or

stated. The court overruled these objections and gave judg-
ment for the plaintiff, to reverse which, the defendant sued
out a writ of error, and assigned the same objections as

grounds of error.

Opinion of the Court. It is necessary by the common law,

to make profert of writings under seal, so as to place them in

the power of the court, to give the opposite party oyer if

required, and to let the court see if the deed is fair and honest
on view. From the statute, it is necessary for the party to

have oyer of writings not under seal, on which suit is brought,

as he is bound to deny the execution of them, under the plea

(1) In trespass for taking and carrying away a quantity of poultry of several
descriptions, it is not necessary to state how many there were of each des-
cription, the collective value of the whole being stated. Donagiie v. JRoude-
boush, 4 Munf., 251.
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of non est factum, under oath. A copy of the writing on
which suit is brought, must be filed with the declaration, and
the court can, upon a plea of oyer, compel the production of

the original, so that no inconvenience can arise from the want
oijprojert. There is no error then, on this point. (1)

As to the second point, the court believe it is never neces-

sary to state a consideration in a case on an assigned note.,

between the maker and the assignee. The judgment of the

court below is affiimed. (a) (2)

Judgment affirmed.

Thomas Cox, Appellant, v. John McFeeron, Appellee.

APPEAL FROM RANDOLPH.

A return of two nihils to a scire facias to foreclose a mortgage, is equivalent
to an actual service.

This was an action commenced by scirefacias in the Ran-
dolph circuit court, by McFerron against Cox, to foreclose a

mortgage executed by the latter to the former. There were

(1) Oyer can not be demanded of a record. If there is a variance between
the record declared on and the one offered in evidence, it may be taken advan-
tage of under a plea of nul tiel record. Giles v. Shaw, post. Staten v. The
People, 21 Ills., 28.

(a) In declaring upon a bill of exchange or other simple contract, no profert
is made—so when a deed is stated only as inducement. 1 Chitty's PL, 259.

In an action by the indorsee of a note, not void in its cieation, and indorsed
before it became due, against the maker, the consideration can not be inquired
into. Baker v. Arnold, 3 Caine's Rep., 279.

If a note has been fraudulently obtained and put into circulation, in an
action by the indorsee against the maker, it is competent for the defendant to
show a want of consideration. Woodhull v. Holmes, 10 Johns., 231. (3)

(2) An action of debt may be maintained on a bill of exchange by the payee
against the drawer, although no consideration be expressed on its face.
JJunlap v. Buckingham, 16 Ills., 109.

(3) Section 11, page 292, Scates' Compl. Purple's Statutes, page 773, provides,
"If any fraud or circumvention be used, in obtaining the making or executing
of any of the instruments aforesaid, (notes and bonds,) such fraud or circum-
vention may be pleaded in bar to any action to be brought on any such instru-
ment so obtained, whether such action be brought by the party committing
sucli fraud or circumvention, or any assignee or asignees of such instrument.^
This statute has received a construction in the following cases. Woods v.

Hynes, 1 Scam., 103. Mulford v. Shepard, id., 583. Adams v. Wooldridge,
3 beam., 250. In all of which it was held to apply only to cases of fraud in
making or obtaining the instrument, and not in the consideration. In Woods
v. Hynes, it was alleged that the goods for which.the note was given were less
in quantity and deficient in quality, from what they were represented; but the
court held that that was a fraud in the consideration and not in the making
or executing it, and was not a defense to a suit brought by an innocent pur-
chaser without notice.
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two nihils returned, upon which, the court on motion gave
judgment for McFerron. The point made was, whether the

return of two nihils on a scire facias was equivalent to the

actual service of process, when the defendant can be personally

served.

Opinion of the Court. It appears, that by the common law,

all writs of scire facias were proceeded on in the same man-
ner by the return of two nihils : this was discretionary with
the party issuing the process. Our statute gives this writ to

the mortgagee, and, no doubt, in giving the writ, all the attri-

butes that belonged to it at common law, were given also. It

is to have a common law operation, and possess the common
law incidents.

We are of opinion that the return of two nihils, is equiva-

lent to a service, and authorized the court to render judgment
as in cases where there has been an actual service. The judg-
ment is therefore affirmed. (1)

Judgment affirmed.

(1) When the statute has provided remedies by writ of scire facias, or sum-
mons in the nature of .a scire facias, which were unknown to the common
law, and which are of a personal character merely, the same must be exe-
cuted like any other ordinary process—by personal service on the parties.
McCourtie v. Davis, 2 Gilm., 306.

Two nihils, in case of scire facias upon a record, or recognizance, are sum*
cient to give the court jurisdiction of the persons of the cognizors, and to
authorize judgment of execution. Choate v. The People, 19 Ills. E., 63. Sans
a. The People, 3 Gilm., 327. Besimer v. The People, 15 Ills. R., 440.
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ERROR TO WASHINGTON.

An omission of a colloquium, in a declaration for slander in charging the
Plaintiff with swearing a lie, is fatal. (1)

This was an action of slander brought in the Washington
circuit court by Blair and wife, against Sharp. From the

(1) Such was the rule of the common law, but it is now materially changed
in this state, by statute. Section 2, page 1137, Scate's Comp'l. Purple's
Statutes, page 1126, provides that, "It shall be deemed slander, and shall be
actionable, to charge any person with swearing falsely, or with having swore
falsely, or for using, uttering or publishing words of, to, or concerning any
person, which in their common acceptation, amount to such charge, whether
the words be spoken in conversation of and concerning a judicial proceeding
or not." And under this statute the court held that "Words which, in their
common acceptation, amount to a charge of having sworn falsely, are action-
able, whether spoken of and concerning a judicial proceeding or not ; and are
none the less actionable because the declaration avers that they were spoken
in a conversation concerning a judicial proceeding." " It is not necessary that
the words spoken in a conversation concerning a judicial proceeding, should
be spoken under such circumstances as to impute the crime of perjury."
Sanford v. Oaddls, 13 Ills., 329.

In an action of slander for words used charging false swearing, where the
defendant by his pleas has based his defense on the fact that the plaintiff was
guilty of perjury, he will be required to prove the fact of the perjury. He
must" make out the defense which he lias chosen in his pleadings, even though
he was not obliged to charge perjury in order to justify the words spoken.
Hicks v. Rising 24 111., 566.

The first section of the statute above referred to also provides that " If any
person shall falsely use, utter or publish words which, in their common accep-
tation, shall amount to charge any person with having been guilty of fornica-
tion or adultery, such words so spoken shall be deemed actionable, and he,
she or they, so falsely publishing, speaking or uttering the same, shall be
deemed guilty of slander." And under that section of the statute the cours
said :

" Words, which in their common acceptation, amount to a charge of
fornication, are slanderous, and are actionable without colloquium or innuen-
do ; and the latter, if used, is at most but surplusage." Elam v. Badger, 23
111., 498.

In an action of slander for words charging the plaintiff with fornication or
adultery, no reference need be made in the pleadings to the statute on that
subject, id.
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agreed case, it appears, that the only words charged in the

declaration to have been spoken of the plaintiff by the defend-

ant, were, that the plaintiff "had swore a lie." There was
no colloquium showing how, or on what occasion the lie was
sworn. The court below declared the declaration insufficient,

and that the words as stated, were not actionable. To reverse

that judgment, a writ of error was sued out by plaintiff'.

Opinion of the Court. The omission of a colloquium,

showing to what the words spoken, referred, so as to render

them actionable, we consider fatal. The declaration is not

good at common law, nor under the statute. The declaration

does not bring the case within the letter or meaning of the

statute. The judgment of the court below is affirmed, with
costs, (a)

Judgment affirmed.

Joseph Erench, Appellant, v. John R. Creath, by George
Creath, his next friend, Appellee.

APPEAL FROM RANDOLPH. -

An order of the court below, appointing the next friend of an infant plaintiff

is not necessary. (1.) [Vide Laws of 1831, entitled "An Act to amend an
act. entitled an act concerning practice in courts of law," approved January
29, 1827.]

An action for slander is not taken away, though the statute creating the
offense charged, be repealed, (2.)

John R. Creath, an infant under the age of twenty-one
years, by George Creath, his father and next friend, brought

(a) To say that the plaintiff has swore false, or taken a false oath, is not
actionable. 8 Johns, Rep., 109. There must be a colloquium of its being in a
cause pending in a court of competent jurisdiction, and on a point material to
the issue. 13 Johns, ltep., 48. 1 Caine's Rep., 317. 2 Johns., 10. The term
foresworn is not in itself actionable. 6 T. R., 691. 8 East., 427. Vide Laws
of Illinois, 1823, p. 82.

(1.) In Rohb v. Smith, 3 Scam., 46, it was said by the court in argument, that
where a suit was brought by an infant and the infancy was pleaded in abate-
ment, the plaintiff might amend by inserting the name of a prochein amy. The
same was also held in Blood v. Harrington, 8 Pick., 552. This case is cited
and approved in Heslep et al. v. Peters, 3 Scam., 45. And in a recent case
the court held that " It is not necessary that there should be a guardian, or pro-
chein amy, for a minor at the time of suing out the process. If it were other-
wise, the exception should be taken before pleading to the merits." Stumps
v. Kelley, 22 111., 140.

(2.) An action for slander will lie for charging the plaintiff with a crime, the
prosecution of which has been barred by the statute of limitations. Von
Arikln v. Westfall, 14 Johns., 233.

The repeal of a statute does not affect rights acquired under the repealed
statute. Naught v. Oneal, post.
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Cornelius u Boucher.

an action, in the circuit court of Jackson, and removed by-

change of venne to Eandolph, against Joseph French, for

slander. On the trial a verdict was found for plaintiff, and a
motion made by defendant for a new trial, and in arrest of
judgment, which were overruled, and an appeal taken to this

court where it was assigned for error, 1. That there was no
order of the court below, appointing the next friend of the

infant plaintiff; and 2. That the slanderous words spoken,

charged the plaintiff with the commission of the crime in 1815
and as the law creating the offense with which he was charged,

is repealed, no words spoken in relation to that crime are

actionable.

Opinion of the Court. We are of opinion, that the judg-
ment of the court below ought to be affirmed. It is now too

late to make the objection first stated, and as to the second
there is no clearer principle that the action is not barred,

because the statute creating the offense has been repealed. If

the words spoken, had charged an offense to have been com-
mitted in another state, which is not punishable here, still they

would be actionable, (a) Judgment affirmed.

Starr, for appellant.

Kane, for appellee.

Joseph Cornelius, Plaintiff in Error, v. John Bouchee, De-
fendant in error.

ERROR TO ST. CLAIR.

Granting continuances and new trials rests in the discretion of the court and
a refusal of either, cannot be assigned as error.

Swearing the jury, is matter of form, and an irregularity in swearing them
not objected to at the time can not be assigned as error.

This was an action of covenant, brought in the St. Clair

circuit court, by Cornelius against Boucher; on the trial a

verdict was found for the defendant, and a motion made by

(a) An offense against a temporary statute cannot be punished after the
expiration of the act, unless a particular provision by laws be made for that
purpose. 7 Wheat., 551

One guilty of perjury in proceedings under the bankrupt laws, cannot be
prosecuted for the offense, after the repeal of the law. United States v
Passmore, 4 Dall., 372.
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plaintiff for a new trial, which was overruled, and judgment
entered on the verdict for the defendant. To reverse this

judgment the plaintiff prosecuted this writ of error, and assigns

for error, 1. That the affidavit of the defendant for a continu-

ance, at the July term 1848, was not sufficient to authorize a

continuance. 2. That there were three issues of fact made
up, and the jury were sworn to try but one issue, and it does

not appear, upon which they found their verdict ; and 3.

That the court erred in not granting a new trial on the affida-

vit of the plaintiff.

Opinion of the Court, On the first point, there is no case

within the recollection of the court, in which it has been con-

sidered error, to grant a continuance. The third objection

will depend very much upon the same principle, that granting

continuances and new trials, is so much a matter of discretion,

that an appellate court can not undertake to inquire into the

proper exercise of that discretion, in a case like the present.

The court, however, must not be understood as saying, that in

no case would it make the inquiry. If a case was brought up,

upon bill of exceptions containing all the facts, it would fur-

nish this court with the means of forming an opinion, as to

the proper exercise or abuse of the discretion of the court

below. (1)

The second error assigned, is considered equally untenable.

The swearing the jury, is matter of form, and if not objected

to at the time, an irregularity in the manner of swearing them,
can not afterwards be assigned as error. There is no judg-
ment of the court upon the point, and the jury is presumed to

take into consideration the whole matter, and if their inten-

tion, is manifest, the court will set right mere matters of form.

The cases of Thompson v. Button, 14 Johns. Rep., 84 ; and
Hawks v. Orofton, 2d Burrow, 698, are authorities in sup-

port of this opinion. The judgment of the court below is

affirmed. (2)

Judgment affirmed.

(1) See note to the case of Sawyer v. Stevenson, ante, page 24.

(2) The decisions are abundant that formal objections must be taken before
trial, or if not they are waived. Curtis v. The People, post. Ouykowski v,

The People, 1 Scam., 479, Stone v. The People, 2 Scam., 338. Townsend v.

The People, 3 Scam., 329. Conolly v. The People, 3 Scam., 477.

A jury should not, at the commencement of a term, be sworn for the whole
term, but should be sworn for the trial of each particular cause. Barney v.

People, 22 111., 160.
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Thornton and others v. Smiley and Bradshaw.

John Thornton and others, Appellants, v. George Smiley
and John Bradshaw, Appellees.

APPEAL FROM UNION.

If one of two administrators, loans the money of the estate, he does it upon
ihis own responsibility, and an action to recover it hack, should he brought
in his own name alone.

Smiley and Bradshaw, executed their note to Hezekiah
West, as administrator of the estate of Weaver, deceased, for

a sum of money, to recover which this action was brought in

the name of said West and John Thornton and Mary his wife,

late Mary Weaver, who were joined with West, in the admin-
istration on the estate of Weaver. The money was loaned by
West alone, to Smiley and Bradshaw, and the note executed
to him alone as administrator. An objection was made by
defendants to the improper joinder of parties, which the court

sustained, and gave judgment for the defendants. To reverse

which, the plaintiffs appealed.

Opinion of the Court. The court knows of no power in

the administrator, by virtue of the trust conferred on him by
law, to loan the money belonging to the estate ; if he does it,

he acts upon his own responsibility, and renders himself liable

to the estate. The note was made to West alone, and for that

reason, the suit should have been commenced in his name,
and a joinder of his co-administrators was improper, as no
right of action, to recover the amount of the note, existed in

them. Without determining any other question, for this

ground alone, the court affirms the judgment, (a) (1)

. Judgment affirmed.

(i) Vide Toller's law of executors, page 480, where it is declared, that in
equity, an i x cu.tor may be compelled to pay interest, if he suffers the money
of tiie estate to lie idle in his hands. This would seem to authorize a loan, or
any other investment of the trust money.
An administrator is not liable to pay interest upon assets in his hands, un-

less under special circumstances. Dexter v. Arnold, et al., 3 Mason, 248.

(1) Admitting that the administrator had no right to loan the money, how
could the defendant take advantage of it? He executed his note to the plain-
tiff as administrator, and to him it was immaterial whether he was liable to

the administrator personally, or in his representative character. Persons in-

terested in the estate might, perhaps object that the administrator had tran-
scended his duty, and might hold him responsible for it; hut if they are
content with his" actions it is not easily perceived how the defendant can
complain.

In Marsh et al., v. The People, 15 111., 284, it was held that when three were
appointed administrators, each was liable for the acts of the others. If we
are right in the proposition that the defendant could not object that the note
was not the property of the estate, then it would follow that each being liable

for the acts of all the others, all would have a right to join in an action for

the recovery of the money.
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Brazzle and Hawkins, v. Usher.

Georg-e Brazzle and James Hawkins, Plaintiffs in Error, v.

David Usher, Defendant in Error.

EKROR TO GALLATIN".

If parties appear and go to trial without a plea being put in, it is such an
irregularity as will be cured, after verdict, by the statute of amendments.

Usher brought an action of trespass, vi et armis, against

Brazzle and Hawkins, in the Gallatin circuit court, and recov-

ered a verdict and judgment against them. To reverse which
judgment, they sued out a writ of error, and assigned for error,

that there was no plea filed in the cause, and that a trial was
had without a plea. It appears from the record, that the

parties, by their attorneys, were present at the trial, and made
no objections to the proceedings as they were.

Opinion of the Court. The appearance of the parties cured

the defect, if any, arising from the failure to file a plea. The
statute of amendments will apply in this case, to cure the

irregularity. The judgment of the court below must be

affirmed. (1)
Judgment affirmed,

(1) If one of several pleas be not answered
?
and the parties go to trial with-

out any objection on the part of the defendant, the irregularity is cured by the
verdict. Ross v. Redick, 1 Scam., 74. Armstrong v. Mock, 17 111., 166. Kelsey
v. Lamb, 21 111., 559. Stumps v. Kelley, 22 111., 140. Puterhaugh v. Elliott
et ah,, id. 157.

A declaration contained two counts, upon one of which there was an
immaterial issue, and the other was wholly unanswered. After judg-
ment for plaintiff the defendant assigned for error, that judgment was entered
on the immaterial issue, and that the second count was unanswered. Upon these
assignments of error the court said: "Will the non-joinder of an issue on the
second count, or the immaterial issue, justify the reversal of the judgment for
such causes ? We think not : the statute of amendments and jeofails has
provided against any error arising from such causes, and the defendant can
not now assign either for error." Graham v. Dixon et al., 3 Scam., 118 The
grounds upon which this decision would seem to be based are—that going to
trial without a plea was an error in favor of the defendant, and of which he
could not afterwards complain. Kitchell v. Bratton, 1 Scam., 301. Arenz v.

Reihle et al., id., 340. Bailey v. Campbell, id., 47. Clemson v. State Bank,
id., 45. Thorn v. Watson et al., 5 Gilm., 27. On the count which was unan-
swered the plaintiff might have taken judgment by default, and the defendant
was not injured by his not doing so.

In the following cases defects have been held to be cured by verdict State
Bank v. Batty, 4 Scam., 201. Hamilton et al. v. Cook County, id., 527. Selby
v. Hutchinson, adrn'r, 4 Gilm., 327. Sullivan v. Bollins, 13 111., 88. Burst v.

Wayne, icU 599. Spencer v. Langdon, 21 111., 192. Loomis v. Riley, 24
111., 307. /
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Naught v. Oneal.

George Naught, Plaintiff in Error, v. Hezekiah Oneal,
Defendant in Error.

ERROR TO WHITE.

The repeal of a statute does not affect rights acquired under the repealed
statute.

In an action of slander, if the words were spoken within one year before the
repeal of the statute limiting such actions, the old statute will be no bar.

This was an action of slander brought in the circuit court

of White county, by Naught v. Oneal. The defendant pleaded
the statute of limitation, "that the cause of action did not
accrue within one year from the commencement of the suit."

The plaintiff replied that the words were not spoken within
one year previous to the commencement of the suit, but that

the action was commenced within one year from the passage

of the act of limitations. To this replication the defendant
demurred, and the plaintiff joined in demurrer. The court

sustained the demurrer, and from that judgment the plaintiff

brought this writ of error.

Per curiam. If the cause of action accrued one year or

more before the repeal of the statute of limitations,* still, the

old statute of limitations is a good bar to the action. It is a
complete bar before the repeal, and the repeal of a statute

does not affect the rights acquired under the repealed statute.

If the words in this case were spoken within one year before

the repeal of the statute, the old statute will be no bar. But
as, in this action, it does not appear at what time the words
were spoken, it can not be determined whether the old statute

be a bar or not. The judgment of the court must be reversed,

and the cause remanded for new proceedings to ascertain the

time when the words were spoken. (1)
Judgment reversed.

*Laws of 1819, page 351. lb. 141, sect. 8.

(1) Where a statute is repealed, except as to transactions passed and closed,

it musi be considered as if it had never existed. III. and Michigan Canal v.

City of Chicago, 14 111., 335.

In the construction of statutes of limitations, the rule is, that cases within
the reason, but not within the words of the statute, are not barred. Bedell v.

Janney et al., 4 Gilm., 208.

A statute of limitations will not be applied to cases not clearly within its

provisions. Hazeil v. Shelby, 11 111., 9.

See note to Mellick v. De Seelhorst, post

Note.—I have not been able to find any case decided at December term,
1821, except the case of Moreland v. Pierson, from Gallatin. There were two
§oints made in tha. case, 1, as it regarded the sufficiency of the breach in the
eclaration; and 2, the exclusion of a deposition from the jury. The judg-

ment of the court below was affirmed. The case is one of no importance, and
is therefore not reported.
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Joseph Cornelius, Appellant, v. David Coons and Parker
Jarvis, Appellees.

APPEAL FROM ST. CLAIR.

An appeal will lie, by consent entered of record, from an interlocutory order
dissolving an injunction.

Cornelius exhibited his bill in chancery, in the St. Clair

circuit court, praying an injunction to enjoin Coons from the

collection of certain judgments which he had obtained against

Cornelius, before Clayton Tiffin, a justice of the peace, and
also to enjoin Jarvis, the constable, from collecting the execu-

tions issued upon those judgments. An injunction was
awarded by the judge in vacation. Jarvis answered, setting

forth his powers to act as constable, by virtue of the execu-

tions. Coons answered, and denied every material allegation

in the complainant's bill. Upon a hearing of the cause upon
bill and answers, the court dissolved the injunction. The
errors assigned, question the correctness of the court below in

dissolving the injunction, and in rendering that judgment in

vacation.

0> inion of the Court by Chief Justice Reynolds. It is a
sufficient answer to the second error assigned, that the judg-
ment of the court, and this appeal, were both had by consent
entered of record. Without such consent, no appeal would
lie upon an order dissolving an injunction, it being an inter-

*ln place of Chief Justice Philips, who resigned on the 4th day of July,
1822.
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locutory, and not a final judgment. The correctness of the

judgment in dissolving the injunction, can not be questioned.

If the bill contained any equity, it is completely destroyed by
the defendant's answer. The judgment of the court below is

affirmed, (a) (1)

Judgment affirmed.

(a) No appeal from an interlocutory decree dissolving an injunction. Young
v. Grundy, 6 Cranch, 51.

(1) The general rule is well settled—that an appeal or writ of error will not
lie from an interlocutory order ; it must be a final adjudication or judgment
to enable a party to have it reviewed by an appellate court. Pentecost et al.
V. Magahee, 4 Scam., 326. Fleece v. Russell et al., 1311 1., 31. Hayes v. Cald-
well, 5 Gilm., 33. Woodslde v. Woodside, 21 111., 207; and it is also equally as
well settled that consent of parties will not confer jurisdiction on a court
which has no jurisdiction of the subject matter. The People v. Scntes. 3
Scam., 353. Foley v. People, post. Allen v. Belcher, 3 Gilm., 595. G-inn et
al. v. Rogers, 4 Gilm., 135. Williams v. Blankenship, 12 111., 122. Randolph
County v. Ralls, 18 111., 29. The rule established by the case last cited is,
" That jurisdiction of the subject matter can not be conferred upon a court by
consent of the parties, nor can want of it be waived ; but when the law con-
fers upon the court original jurisdiction of the subject matter, full appear-
ance, without objection, confers upon the court jurisdiction of the person, and
it may then adjudicate." The same distinction is taken in the other cases
cited.

The jurisdiction of the supreme court in existence when this decision was
made was fixed by the constitution of the state, and was as follows :

" The
supreme court shall be holden at the seat of government, and shall have an
appellate jurisdiction only, except in cases relating to the revenue, in cases
of mandamus, and in such cases of impeachment as may be required to be
tried before it." Constitution of 1818, Article 4, Section 2. The present con-
stitution is substantially the same. Article 5, Sec. 5.

From these principles we think it follows, that the order appealed from
being interlocutory only, the supreme court had no jurisdiction over it ; that
that court possessing only appellate jurisdiction, the consent of parties could
not confer jurisdiction ; and that consequently the decision of the court was
erroneous.

And this view, it is believed, is sustained by the reasoning of the court in
subsequent cases, although the question here has never been directly before
the court. In Crull et ux. v. Keener, 17 111., 246, in speaking of cases author-
ized to be certified to the supreme court from the circuit court, Caton, C. J.

said :
" Nothing can be more manifest than that this was never designed to

allow a case to De taken to the supreme court till a final decision had been
made in the circuit court, so that it could be taken up in the ordinary way by
filing a complete record." And again in Cunningham v. Loomis et al. id.

555, which was attempted to be taken to the supreme court in the same man-
ner :

" However clear we might be that the circuit court decided correctly,

so far as that decision went, yet, as there is no final order in the case, this

court has no jurisdiction to affirm or reverse the decision. The judgment
which was rendered was but interlocutory. It could not be final, till the
damages were assessed. Should we affirm the judgment it would not be an
end of the case. As yet, the plaintiff's judgment is for nothing. It merely
determines that they are entitled to recover something. How much they are
entitled to recover, is a question still pending before the circuit court, which
has exclusive jurisdiction over it. That question may be tried in that court
at the same time we are hearing this cause here, and by the time this decis-

ion is made, the condition of the cause may be very different from what it

was when this case was brought up."
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Mason v. Wash.

James Mason Appellant, v. Robert Wash, who sues for the

City Bank of New York, Appellees.

APPEAL FEOM MADISOK

Our act making promissory notes, &c, assignable, is not to be construed in
the same way as in the statute of Anne, as they are different in their pro-
visions and objects.

Under our statute an assignor of a note is not liable, unless due diligence by
suit against the maker has been used where that course will obtain the
money.

The laws of another state must be pleaded or proved—this court can not ex-

officio take notice of them.

A discharge under the bankrupt law of New York is no bar to a suit brought
here on a contract made before the discharge.

This action was commenced against the defendant below,

who is plaintiif here, upon his liability as assignor of a prom-
issory note. The declaration averred, that the note was exe-

cuted by S. S. and C. Porter, at 'New York, and made payable
six months after the date thereof, to James Mason or order.

—

That on the day of the execution of the note, and before its

payment, James Mason, at ]STew York, assigned the note to

Robert Wash—-that on the day the note fell clue, and was
payable, it was presented at New York to the makers for pay-

ment, and that payment by them was refused, of which the

assignor, Mason, had notice. To this declaration the defend-

ant demurred, which the court overruled. The defendant
then plead, among other pleas, his discharge under the bank-
rupt laws of New York, to which the plaintiff demurred, and
which demurrer, the court sustained. A motion was also

made by defendant in arrest of judgment, which the court
overruled, but gave judgment for the plaintiff. To reverse

which an appeal was granted, and the appellant assigned for

error among others, 1. The judgment of the court in over-

ruling his demurrer to the declaration ; 2. Overruling his

motion in arrest of judgment ; and 3. In sustaining the plain-

tiff's demurrer, to the defendant's special plea of a discharge
under the bankrupt laws of New York

Chief Justice Reynolds, after stating the facts of the case,

delivered the opinion of the court. In this case, the court is

called upon to say, whether sufficient facts are shown in the
pleadings to authorize the plaintiff below to recover. This
depends, we conceive, upon the sound construction to be given
to our act of the legislature, making promissory notes assign-
able.* We can not give to that act the same construction that

* Laws of 1819, page 1.
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is given to the statute of Anne. The provisions of the two
statutes are different ; the statute of Anne, places promissory
notes upon the same footing with inland hills of exchange—
ours does not. Ours makes notes for the payment of prop-

erty assignable—the statute of Anne does not. That statute

was passed for the furtherance of commerce, and to suit the

convenience and interests of a greatly commercial people.

Ours was enacted at a time when but few persons inhabited

the country, and whose pursuits were domestic and agricul-

tural. Our statute expressly declares that the assignor shall

not be liable, until due diligence has been used by the holder

to obtain the money from the maker. To give our statute the

same construction that the statute of Anne receives, would
?

in the opinion of the court,, defeat the intention of the legis-

lature, and the obvious understanding of the people. Hence,
we are irresistibly led to conclude that the diligence contem-
plated by our statute is diligence by suit, when that course

will obtain the money. No suit then^ having been commenced
and prosecuted against the makers of this note, as appears

from the pleadings, the declaration is insufficient, and no re-

covery can be had thereon under the laws of this state. (1)

(1) Under f lie statute of this state there are three contingencies in which an
assignor of a promissory note may become liable: 1, where the assignee, by
the exercise of due diligence, prosecutes the maker to insolvency: 2, where
the institution of a suit against th • maker would be unavailing: 8, where the
maker has absconded or left the state when the note falls due, or when suit
should be brought. Crouch v. Hall, 15 III., 264.

The following case.s have been decided on each of these propositions

:

First. Due diligence, &c.

Thompson v. Armstrong, post. Tarlton v. Miller, id. Wilson v. Van
Winkle, 2 Gilm., 684. Curtis et al. v. Gorman, 19 111., 141. Allison v. Smith,
20 HI., 104. Sherman v. Smith, id., 350. Nixon v. Weyhrich, id., 600.

The diligence required in making the collection from the maker of the
note, is such as a prudent man would use in the conduct of his own affairs.

Nixon v. Weyhrich, 20 III., 000.

If an execution is rel.ed on, as- proof of diligence used in the collection of
a debt, the process should remain in the hands of the officer, for its whole
life ; or the fact of the uselessness ol its so remaining, should be pleaded. T$o
presumption will be indulged that the money could not be made, during the
remainder of the days it had to run, after return was made. Hamlin v. 'Rey-
nolds, et al^ 22 lbs., 207. Chalmers v. Moore, id., 359.

When it* is designed to recover against the indorserof a note, notion must
be brought against the maker at the first term of any court having jurisdic-
tion, although there may not be ten days between the time the note falls due,
and the commencement of the term. Chalmers* v. Moore, 22 111., 359.

Secon lly. Where a suit would have been unavailing.

Humphreys v. Coller et a'., 1 Scam., 47. Harmon et al. v. Thornton, 2
Scam., 354. Cowles et ul.v. Litchfield, id., 3(30. Bledsoe v. Graves, 4 Scam.,
385. Bestorv.W Ike) ctal.A Gilm., 15. Pierce v. Short, 14 111., 140. Cmuoh
v. Hall, 15 111., 263. Rob rts v. Haskell, 20 111., 59.

Thirdly. Where the m:ik t h is absconded or left the state when the note
f lis due or suit should have been brought.

Hilhorn v. Artus ct al. y 3 ScauL, 346* SchvMler v. Piatt, 12 111., 4ia Crouch
V. Hall, 15 111., 2J3.
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But here we are met by an argument, that the right of

action accrued under the laws of New York, the contract

having been made there, and that the laws of that state must
furnish the rule of decision in this case. It is a sufficient

answer to that argument to remark, that the laws of New
York were neither pleaded, nor proved in the court below,

and that this court can not, ex-officio^ take notice of the laws

of a foreign state, (a) (2) Here we might stop ; but as the

question which is the foundation of the third error assigned

may again be raised in the court below, it will be best, once

for all, to settle it, and in doing so, it will be useless, and
accounted a vain boast of learning to enter into argument or

reasoning upon the subject, it having been settled by the

highest judicial tribunal known to our government. The
contract in this case was made after the passage of the bank-

rupt law ofNew York, and the discharge obtained under that

law. But as the supreme court of the United States has

determined that the discharge is equally unavailing Avhether

the contract was made before or after the passage of the act,

this court feels itself bound to yield to that opinion, how
much soever some of the court might be disposed to question

its correctness. We presume, however, it is founded upon
the fact that the power to pass bankrupt laws is delegated

to the general government, and hence, the states are re-

stricted, (b)

The liability of the assignor on account of the maker's absence from the
state, depends materi illy on the question whether the note was assigned before
or after maturity. If assigned before maturity, although the maker resides
out of this state, and was so known to all the parties at the time of the
assignment, still if he is out of the state when the note becomes due, or suit
should have been brought, the assignor will be liable, and the assignee is not
required to prosecute him to insolvency in the foreign jurisdiction. ' Schuttler
v. Pi ,tt, 12 111., 419. But if the note is assigned after maturity, and the maker
is out of the state at the time, the assignee can only recover of the assignor by
showing that he used due diligence by prosecuting a suit against the maker,
or that such suit would have been unavailing. Crouch v. Hall, 15 111., 261.

(a) Foreign laws are facts which must be proved before they can be
received in a court of justice. 3 Cranch, 187.

Foreign statutes can not be proved by parol, but the common law of a foreign
country may be shown by the testimony of intelligent witnesses of that
country. 1 Johns. Kep., 385

(2) Such is the rule as to the statutes of other states. Crouch, v. Hall,
supra. Merritt v. Merrltt, 20 111., 65 ; but in the absence of all proof to the
contrary, the courts will presume that the common law prevails in the states
of the Union. Id.

The common law of another state may be proved by parol. Id. Statutes of
other states can not. Hoes v. Van Alstyne, 20 111., 201.

(p) A discharge under the insolvent law of another state is no bar to a suit
brought by anv creditor named in the insolvent's petition, against such
debtor in New York. While v. Canfield, 7 Johns., 117.
Vide King v. Rid lie, 7 Crunch, 13S. 4 Wheat., 122. Ibid, 209. Ogden v.

Saunders 12 Wiiea.., 213. Tlumpsoii v. Armstrong, post.

6
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Some other questions were raised in the argument of this

cause, but as they relate principally to the sufficency of the

testimony to authorize the finding of the jury, are not of a

character to require the interfering hand of this court. The
judgment below must be reversed, the appellant recover his

costs, and the cause remanded to the court below for new pro-

ceedings to be had, not inconsistent with this opinion.

Judgment reversed.

S. Moore, Plaintiff in Error, v. J. Watts, S. Crocker and
M. Wells, Defendants in Error.

EKROR TO ST. CLAIE.

A warrant for a felony founded upon an affidavit which stated " that A. B.
entered the inclosure of C. D, and carried off her grain," is no justification
to the officer who issued it, nor to the officer who executed it, as "the affidavit
contains no words importing a felony. All the parties to such a warrant
are trespassers.

Opinion of the Court by Chief Justice Reynolds. This is

an action of assault and battery and false imprisonment.
The defendants pleaded specially in substance, that the said

Watts being a justice of the peace—that the defendant, Wells,
appeared before the said justice, and made oath that the said

plaintiff had entered her inclosure and carried off a quantity
of her grain—that thereupon the said justice issued his war-
rant, upon which the plaintiff was arrested and committed.
Under this proceeding the defendant justifies.

The plaintiff replied, that the assault and battery and false

imprisonment was committed of the defendants' own wrong,
and without any legal process, founded upon a charge of fel-

ony, sworn to before said justice. Upon this replication

issue was taken. The affidavit, warrant and commitment,
were read in evidence to the jury, and the court instructed
the jury that they were a complete justification to the defend-
ants. It is to this instruction the plaintiff excepts, and we are
called upon to say whether it is correct. We will here remark
that the plea contains an averment that the affidavit meant,
that the plaintiff feloniously entered the inclosure of the said

Wells, and carried off her grain. This kind of innuendo, if

we may use the expression, can not alter the sense, or extend
the meaning of the words. We will now consider, does the

'

affidavit give to the justice jurisdiction? If it does, then was
the officer who acted under it, justified. By the 17th section
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of the act defining the powers and duties of justices of the

peace, it is provided,

That it shall be lawful for any justice of the peace, upon
oath being made before him that any person hath committed,
or that there are just grounds to suspect that he or she hath
committed any criminal offense within his county, to issue his

warrant, &c. Can this provision be construed to extend to

mere civil trespasses? we think not: and the affidavit shows
nothing more. Then we must say the court erred in instruct-

ing the jury that the affidavit and proceedings under it

justified the defendants. If the justice had not jurisdiction,

and this is apparent, both from the affidavit and warrant, the

officer who acts under his process, can not thereby claim to be
justified. Let the judgment of the court below be reversed,

the plaintiff recover his costs, and the cause remanded for

new proceedings to be had not inconsistent with this opin-

ion. (1)

Judgment reversed.

(1) There is some conflict in the authorities as to what extent an officer is

.justified in serving process which is void ; but we think the weight of decis-
ions establishes this principle—that if the process is, on its face, legal, ii is a
full justification to the officer serving it, unless he had notice outside of the
writ that it was irregular. But if the process itself contains evidence of its

irregularity, or if the officer is notified in any other manner, then he will be
a trespasser. Such clearly is the purport of the decisions in this state.
Barnes v. Barber, 1 Giiin., 401. McDonald v. Wilkie, 13 111., 25. Stafford v.

Low, 20 111., 152. In this last case the court, in speaking of a capias, said:
"But like any other voi i process which is regular on its face, it would pro-
tect the officer executing it, as he need look no further than to the writ." See
also the following cases. Lattln v. Smith, post. Col ins v. Waggoner, id.

Flack et I. v. Ankeny, id. Hull v. Blaisdell et al,, 1 Scam., 332. 'England
v. Clark, 4 Scam., 487. Wentworth v. The People, id.. 554. Parker v. Smith
et al., 1 Gilm., 414. Bybce v. Ashby, 2 Gilm., 105. Stow v. Gregory, 3 Gilm.,
576. Guyer v. Andrews, 11 III., 490. Cook v. Miller, id., 610. TeftY. Ash-
bitugh, 13 111., 603. Martin v. Walker, 15 111., 378.

Though the rule is believed to be as stated, yet the decision was unques-
tionably correct in this case; for the plea sets out the affidavit, and shows the
insufficiency of the proceedings in issuing the warrant, but does not pretend
to allege a want of knowledge of such irregularity in the defendant.

Although an officer executing a ca. sa. upon an insufficient affidavit may
protect himself by pleading the process, yet if he should refuse to execute it

ho would not be liable; nor would he be liable lui an escape under it. Tub-
tie v. Wilson, 24 111., 553.
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Wm. Beer, H. Beer, and Teiomas Beer, Plaintiffs in Error, v,

Daniel Philips, Defendant in Error.

ERROR TO ST. CLAIR.

If, after the decision of the court, overruling a demurrer, the defendant
rejoins to the replication and issue is taken thereon, it is a complete waiver
of the demurrer.

After abandoning a demurrer, the decision upon it can not be assigned for
error.

Opinion of the Court by Chief Justice Reynolds. This
was an action of trespass quare clausumfregit, commenced by
Philips against the Beers in the conrt below. The defendants

below pleaded not guilty, and liberum tenementum. Upon the

first plea, issue was taken, and to the second, the plaintiff'

replied specially—to this special replication the defendant
demurred, and the court overruled the demurrer. The judg-
ment of the court in overruling this demurrer is assigned for

error. We have not deemed it material to set out the facts

disclosed by the replication, because we think the case can be
disposed of without a decision upon its merits. After the

decision of the court, overruling the demurrer, the defendant

rejoined to the replication, and took issue thereon. This we
consider was a complete waiver of the demurrer. If the court

below erred, the defendants in that court, to have availed

themselves of that error, should have abided by their demur-
rer, and not traversed the replication. After abandoning the

demurrer, they cannot assign the decision upon it for error.

The judgment of the court below is affirmed. (1)

Judgment affirmed.

(1) Such is the rule of pleading to the merits. Pick v. Boggess, 1 Scam..
281. Buckmaster v. Grundy, id., ">12. Gilbert v. Maggord, id., 471. McFad-
den v. Fortier, 20 111 , 501). But it is otherwise in pleas in abatement. It was
once so held in Delahay v. Clement, 2 Scam., 575; but this decision was over-
ruled in the same case in 3 Scam., 201. And it is now settled that if a demur-
rer to a plea in abatement be sustained, and the defendant answer over, he is

not 1 hereby i recluded from examining the decision on the demurrer in an
appellate court. Delahay v. Clement, 3 Scam., 201. Weld v. Hubbard, 11

111., 574.

If an unanswered demurrer is on record, and the party filing it goes to trial

by c nsent, it will not be cause for reversal of the judgment. Parker v.

Palmer et at., 22 111.. 489.
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James Bell and John Bell, Plaintiffs in Error, v. Zadook
Aydelott, Defendant in Error.

ERROR TO GALLATIN.

The long and uniform practice in this state, has been to execute writs of
inquiry of damages, in the presence of the court, and iliere is no irregular-
ity in it.

Aydelott brought an action of assault and battery, in tlie

Gallatin, circuit court, against the Bells. Judgment was en-

tered against them for default of a plea, and the court, on
motion of the plaintiff, ordered the sheriff to impannel a jury
instanter to ascertain the damages. The jury, iustanter, and
in the presence of the court, assessed the damages, upon
which the court rendered a judgment. The error assigned

was, that the court ought to have awarded a writ of inquiry

to the sheriff, who should have executed it by a jury, not in

the presence of the court.

Opinion of the Court by Justice John Reynolds. The
long and uniform practice in this state has been for the jury
to inquire of damages in the presence of the court. This
mode is the more easily given in to, when we reflect that

this inquiry of damages is had, in the presence, and under
the immediate care and direction of the court. If it be
absolutely necessary from the old law, as it was contended,
for this writ to be executed in the presence of the sheriff,

tins likewise is done, for genera ly the sheriff is in the court.

This will answer the ends of form, and form it must be, as

the substantial ends of justice will be answered by the

assessment of damages before the Court. We are therefore

of opinion, that the judgment of the circuit court be af-

firmed, (a) (1)

Judgment affirmed.

(«) The executing a writ of inquiry is an inquest of office, and the officer
who presides, acts ministermlly, and not judici illy. 2 Johns. Rep., (53. If it

appears that important questions of law wi;l arise on the execution of the
writ, the court will order it to be executed bv a judge at the circuit. Ibid.,
107. Tidd's Prac, 513. 4 T. R., 275. 2 Bos. & Pull., 55.

(1) A writ of inquiry may be executed in vacation, as well as in term time.
It may be execut d at any place within the sheriff's baiiiwick. The statute
has not changed the common law in this respect. VanUmdinglutm v. Fel-
lows et al., 1 beam., 233.

If any irregularity take place in the execution of a writ of inquiry, the
proper way is to apply, upon affidavit, to the circuit court to set the inquest
a>.ide. Id.

A writ of inquiry may be executed before the sheriff at any place within
his bailiwick, and a want of noti e to the defendant, on executing the writ,
c n not be assigned for error; nor can the sufficiency of the writ, the proper
practice being to move the court below to quash it. Moore v. Purple, 3
^ilm.,149.
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Clark v. Cornelius.

Isaac Clark, Appellant, v. Joseph Cornelius, Appellee

APPEAL FROM ST. CLAIR.

A justice of the peace has no power to investigate an account exceeding $100,
though it may be reduced by credits to a sum less than $100.

Clark exhibited to a justice of the peace for St. Clair

county, an account amounting, in all the items, to $176,
against Cornelius, on which account there was given a credit

of $77, leaving a balance due of $99. The justice gave judg-
ment in favor of Clark, from which Cornelius appealed to

the circuit court. The circuit court decided, that the justice

of the peace had no jurisdiction, and dismissed the suit
;

from which decision Clark appealed, and assigned that decis-

ion as error.

Opinion of the Court hy Justice John Reynolds. The act

defining the duties of justices of the peace, gives the justices

jurisdiction in all cases of contract for the payment of money,
where the sum demanded does not exceed one hundred dol-

lars.
*

Under this act, a justice has no power to investigate any
account or other claim, exceeding one hundred dollars.

When the credit is applied to the claim exhibited, it reduces

it below one hundred dollars, yet the justice would have to

investigate the whole amount of $176, as the credit was
not applied to any particular item or charge in the account,

so as to extinguish it. This power, the legislature never

intended to give justices of the peace. We are of opinion

that the circuit court decided correctly that the justice had
no jurisdiction, and we, therefore, affirm the judgment. (1)

J%idgment affirmed.

* Laws of 1819, page 185.

(1) This decision was followed and approved in the following cases.
Maurer v. Derrick, post. Ellis v. Snider, id. i hie v. Weir et al., id. But
this i now changed by statute. The provisions of the statute giving jurisdic-

tion to justices of the peace, now in force, are as follows:

"Justices of the peace shall have jurisdiction in their respective counties,

to hear and determine all complaints, suits and prosecutions of the following
description

:

" In actions of debt on bonds, contracts, agreements, promissory notes, or
other instruments in writing, in which the amount claimed to be due does not
exceed one hundred dollars.

"In actions of assumpsit upon any contract or promise, verbal or written*

express or implied, i'or a valuable consideration, in which the amount claimed
to be due does not exceed one hundred dollars.

" In suits for money claimed to be due upon unsettled accounts, in which
the balance claimed to be due does not exceed one hundred dollars." Scat.es'

Comp., page 686. Purple's Statutes, page 662. There are also other provisions
giving jurisdiction to justices, but these are the principal ones which relate

to the decision in question.
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Poole v. Vanlandingham.

Joseph R. Gr. Poole, Appellant, v. Oliver C. Yanlanding-
ham. Appellee.

APPEAL FKOM GALLATIN

The plea of nil debet is a good plea to all actions of debt upon all simple
contracts.

A .

., „ o*-n*i ng that the consideration has wholly failed, without saying where-
in, is bad.

Tn /.< o£ "no consideration" is given by statute, and throws the onus
upon the plaintiff.

Opinion of the Court by Justice John Reynolds. This
was an action of debt, to which there were seven pleas ; the

iive last were demurred to, and the demurrer sustained, and
to reverse that opinion this appeal is prosecuted. The 3d
plea states that the note in this case was given without any
good or valuable consideration. 4th plea alledged that the

consideration had wholly failed. 5th plea is a plea of nil

debet. 6th plea stated that $500 were paid in discharge of

the debt of $700. 7th plea states that said Poole never re-

ceived any consideration from any person named in said note.

The 6th plea of nil debet is a good plea. This is a good plea

to all simple contract debts ; it will put in issue all the matter
contained in the second plea which was withdrawn. (1) On
this ground therefore, if no other, the judgment must be re-

versed, and the case remanded to the court below, so the

plaintiff may withdraw his demurrer and take issue on said

plea of nil a bet. Yet as there are other pleas, on which the

demurrer is taken, it will perhaps be right to give some opin-

ion on them. The 3d and 7th pleas contain the same matter,

to wit : that there was not given nor received any good or

valuable consideration for said note. The statute law of this

state gives rise to these pleas, which show a kind of negative
defense to the action, and such matter of which the plaintiff

must take the aflirmation ; therefore there can be no necessity,

although urged to the contrary, for the defendant to show in

what manner the consideration was not given by one party,

or received by the other,—in reality a negative can not be
shown or proven. (2)

(1) In a suit w'ere a bond is the gist of the action, nil debet is not a good
plea; but where it is inducement merely, it is a good plea. Davis v. Burton
et al, 3 Scam., 41. King v. Ramsay, 33 111., 622.

(2) It is said this is overruled by the cases of Stacker et al. v. Watson, 1
Scam., 207; Vanlnndinghnm v. Byan, 17 ill, 25; Topper v. Sn w, 20 111.,

4,34; and if it was meant by t e court to say th it the plaintiff must take the
affirmative in proving that there was a cons deration, then there can be no
question but that it was erroneous. But such I apprehend was not their in-
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On these pleas it is necessary for the plaintiff to go on and
allege in what manner the consideration was given and re-

ceived.

Therefore those pleas are good. The 4th plea is certainly

bad, as it is necessary for the defendant, when the considera-

tion is alleged to have failed, to show in what manner it has
failed. This allegation ought to have stated with as much
precision, as the allegations in the declaration are set out. For
this reason, the demurrer to this plea ought to be sus-

tained. (3) The fifth plea is a kind of plea of accord and
satisfaction ; it is surely a novel one, yet I think it a good
plea under our statute. The judgment of the court below
ought to be reversed, and the case remanded to be proceeded
on as above stated,—the costs to abide the event of the suit.

The judgment is reversed on the above grounds, except as

to the pleas of the want of consideration ; on these the court

is divided—therefore as to these the judgment is affirmed, (a)

Judgment reverted.

William Thompson, Appellant, v. George Armstrong,
Appellee,

APPEAL FKOM MADISON.

The assignor of a note for the payment of money or a specific article of prop-
erty, is not liable, unless due diligence has been used to recover of the
maker, and a suit in- June, 1818, upon a note made in August, 1814, and pay-
able in January, 1817, which was assigned in March, 1815, is not due diligence.

A note for the payment of a certain sum of money " which may be discharged
in pork," is assignable.

A.n averment of the insolvency of the maker, is sufficient to excuse the use of
due diligence.

This was an action commenced by the plaintiff, the appel-

lant, against the appellee, in the Madison circuit court, upon
his liability as assignor of a promissory note. The note was
executed in the state of Kentucky by one Colston O. Wallis,

on- the 30th day of August, 1814, for the payment pf a cer-

tention. They were passing only on the question of the sufficiency of the
pleadings; and when confined to that it is not readily seen that there is any
error in the opinion, Suppose a note to be given without any pretense or
show of consideration, how cou'.d a defendant do more than aver that it was
given without any consideration ?

(3) See note to Taylor v. Sprinkle, ante page 17.

(a) Vide Taylor v. Sprinkle, page 17. Cornelius v. Vanorsdall, page 23.

tiradshaw v. Newman, post.
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tain sum of money in pork, at a stipulated price, made paya-

ble to the defendant on the first day of January, 1817. On
the second day of March, 1815, the note was assigned by the

defendant to the plaintiff. The declaration contains no aver-

ment of the place of assignment. It further appeared, that

on the first day of June,
1

"
1818, the plaintiff commenced an

action in the Muhlenburgh circuit court, state of Kentucky,,

against the maker of the note, and prosecuted him to insolv-

ency. The second count in the declaration, contains all the

preceding averments, with the addition, " that at the time

the note became due and payable, the maker was insolvent,

and entirely unable to pay the said note or any part thereof,

and has ever since continued, and still is, insolvent, and un-

ble to pay the same." To this declaration there was a

demurrer, which the court sustained, and thereupon the

plaintiff appealed, and assigns for error the judgment of the

court below in sustaining the defendant's demurrer.

Chief Justice Reynolds, after stating the facts of the case,

delivered the opinion of the court. The court is called upon 1

to say, whether, from the state of facts as set out by the

plaintiff, he has used due diligence to obtain the amount of

the note from the maker. This the court can not do. It is

not averred where the note was assigned. Suit then, having
been commenced in Kentucky, the court can not know how
many terms of the court in that state intervened, (if any)

between the assignment of the note and the suing out the

writ original against the maker, and for aught that appears,

suit may have been commenced at the first term after the-

assignment. The court is inclined to think this ought to-

appear from the declaration, and that therefore the first count
is defective as being too uncertain.

The next objection taken, and which we are called upon to^

decide, is that the note was not assignable. If we consider

this objection, it will be by presuming a fact not averred, to<

wit, that the note was assigned in this state. Yielding to

that presumption, and the court can not entertain a doubt,,

but that agreeably to the spirit and true intent and meaning
of the statute authorizing assignments, the note in this case-

was properly assignable.* That statute authorizes the assign-

ment of notes for the direct payment of money, or for the
direct payment of a specific article of property >; &fortioii.

r

then, when the note is for a stipulated sum of money to be
paid in property.

The next question presented for the consideration of the

* Laws of Territory, 1807, pa^e 48.
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court is, whether the averment of the insolvency of the
maker, in the second count of the declaration, be sufficient

to excuse the use of due diligence. Upon this point, it does
seem to the court, that the human mind cannot he brought
to doubt. If there is an utter incapacity to pay, whence the

necessity of resorting to the law \ The law never requires

the performance of a vain and useless act, and surely, a suit

would be worse than idle, against a man who is utterly in-

solvent, and would have no other tendency than to multi-

ply costs and increase the party's demand. If the court is

correct in this view of the subject, the court below erred in

sustaining the general demurrer to the whole declaration.

It is therefore considered by the court, that the judgment of

the court below be reversed, that the plaintiff recover his

costs, and that this cause be remanded to the circuit court of

Madison, for new proceedings to be had not inconsistent with
this opinion, (a) (1)

Judgment reversed.

Joseph M. Street, Plaintiff in Error, % The County Com-
missioners of Gallatin County, Defendants in Errcr.

ERROR TO GALLATIN.

A peremptory mandamus will issue to a county commissioners' court to

compel them to restore a clerk, the cause of whose removal is not stated on
their records.

Opinion of the Court oy Justice John Reynolds. This is a

mandamus to restore Street to the office of clerk of the

county commissioners' court of Gallatin county. It is proved

to this court, that the commissioners have been served with

said writ and made no return thereto; but the record of the

county commissioners' court, containing all the matters of

fact in relation to the case, was produced by said Street,

which record this court received for the return to the writ,

and acted on it accordingly.

As the statute law of this state requires the cause of re-

moval to be stated on the records of the court, and there

appearing on the record returned here, no cause of removal

stated, it is considered by this court, that the said county

(a) Cases on assigned notes, against the assignor. Mason v. Wash, ante,

page 39. Tarlton v. Miller, post. Lush v. Cook, post.

(1) See note to the case of Mason v. Wash, ante, page 39.
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commissioners' court had no power to remove said Street

and appoint another clerk to said court, therefore it is ordered
that a peremptory mandamus issue, if necessary, to restore

said Street to his office.

Augustus Collins and Anson Collins, Plaintiffs in Error, v.

John Waggoner, Defendant in Error.

ERROR TO MADISON".

If a replication departs from the declaration, it is error.

Upon all contracts made before the first of May, 18?1, the defendant had a
right to replevy for three years, unless the plaintiff indorsed on the execu-
tion, that paper of the State Bank of Illinois would be received in discharge
of the execution.

Opinion of the Court by Chief Justice Reynolds. This was
an action of trespass for entering the defendant's close and
taking and carrying away his personal goods. The plaintiffs

here, who were defendants below, pleaded a judgment ob-

tained by them before one David Moore, a justice of the

peace in and for the county of Madison, against the said

Waggoner. That on said judgment an execution issued,

directed to any constable of Madison county, whereby such
constable was commanded to levy upon the goods and chat-

tels of the said Waggoner. That said execution came to the

hands of one Isaac McMahon, then a constable of said county

;

that said constable, by virtue of said execution, and by the
direction of the plaintiffs, entered the close and ' took and
carried away the goods, &c, as averred in the declaration;

which entering and carrying away was the same trespass

complained of, and of no other were they guilty.

To this plea said Waggoner replied: That the cause of
action on which the judgment mentioned in the said plea was
rendered, arose before the first of May, 1821. That there

was no indorsement on said execution in the plea mentioned,
as is required in and by the twenty-seventh section of the
act of the legislature of the state of Illinois, entitled "an act

establishing the State Bank of Illinois." That said Waggoner
did, at different times, before the said trespass was committed,
tender to the said Isaac McMahon the full amount of the
said execution, and then and there offered to pay the same
in notes of the said Bank, or to replevy the same for three
years, as by law he might do, all of which the said Isaac
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McMahon refused to accept, permit or suffer, and whereupon
the said defendant committed the trespass as in the declara-

tion alleged, and this he is ready to verify. To this repli-

cation there was a demurrer, and that demurrer overruled

by the court below. To reverse that judgment this writ of
error is prosecuted. Three objections are raised, one to the

declaration, and two to the replication: 1. The action is

misconceived. 2. The replication is a departure from the

declaration, showing a trespass in McMahon only; and 3.

There is no law authorizing a replevy of three years as aver-

red in the replication.

And first, is the action misconceived. The injury com-
plained of is the forcibly entering the close of the said Wag-
goner, and taking and carrying away his goods and chattels.

Surely it can not be contended seriously that for this injury,

case is the remedy. If the refusal to take bail, or to permit
the party to replevy was the foundation of the complaint,

then case would lie; but if, after such refusal, the officer

proceeds to levy and distress, trespass can be supported. We
will consider the second and third objections together, viz.:

That the replication is a departure from the declaration, and
shows a trespass in McMahon, the constable only, and that

there is no law authorizing a replevy of three years. The
first of these objections we think is well taken, and we have
no doubt, if it had been raised below, (which we think was
the duty of the counsel to have done, and the practice of

raising objections here, which might have been urged below,

this court can not but reprobate,) would have been sustained.

Although the cause of action arose before the first of May,
1821, yet the plaintiffs in the execution, had their election

to indorse that state paper would, or would not be received.

If they did not elect to indorse that state paper would be
received, we conceive from the law, the defendant had the

privilege to replevy the debt for three years. The statutes

upon this subject are complicated, but this seems to be the

true construction, that upon all contracts entered into before

the first of May, 1821, if the plaintiff in an execution, does

not indorse that paper of the State Bank of Illinois, or either

of its branches, will be received, the defendant will have the

right to replevy for three years. It clearly appears in this

case that notwithstanding the plaintiffs did not indorse on
their execution, yet they had a right to direct the officer to

levy, untiJ the offer to pay or replevy was made, nor does it

appear from the replication, for it is not so averred, that the

plaintiffs ever had notice of the offer made by the said Wag-
goner to the said constable, to pay or replevy the said exeeii-
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tion, and until they had notice of that fact, the plaintiffs

could not be liable. The replication showing a trespass in

McMahon only, is a departure from the declaration, and
therefore bad. (1) Let the judgment below be reversed, and
the costs abide the event of the suit in the court below, and
the cause remanded with leave to the plaintiff in that court

to amend his replication.

Judgment reversed.

Thomas Gill, Appellant, v. James Caldwell, Appellee.

APPEAL FROM CRAWFORD.

Swearing a witness by an uplifted hand, is a legal swearing, independent of
the statute.

Oaths are to be administered to all persons according to their opinions, and
as it most affects their consciences.

Opinion of the Court hy Chief Justice Reynolds. This
was an action of slander commenced by the plaintiff here,

against the defendant, in the court below for charging him
with swearing false in a certain judicial proceeding before

one Thomas Kennedy, a justice of the peace.

The declaration avers that said Gill " was sworn regularly

and legally by the said justice, and then and there took his

corporal oath." From the bill of exceptions taken in the

cause, it appears that on the trial below, the justice of the

peace, Kennedy, testified, " that there was before him the

trial mentioned in the declaration, that he administered to

said Gill what he conceived to be an oath, that Gill swore by
an uplifted hand, that no bible was used, and that Gill was
not asked how he took his oath." The defendant's counsel

then moved to exclude the testimony of Kennedy, it not
proving a legal oath administered, nor such > an one as would
support the averment in the declaration, which motion the
court below sustained, and excluded the testimony, and this

we are called upon to correct. If the said Gill was sworn
by an uplifted hand, it surely can not be said to be a depart-

ure from the declaration; the only question to be settled is,

is it that kind of oath which the law recognizes? The pure
principle of common law is, that oaths are to be admin-

(1) This is a familiar rule of pleading. Hite v. Wells, 17 111., 88.
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istered to all persons according to their own opinions, and as

it most affects their consciences.

This certianly is the best test of truth, and it was upon
this ground the legislature enacted the statute which is sup-
posed to govern this case. By their act of 1807, after author-
izing oaths by uplifted hands, they declare that oaths " so

taken by persons who conscientiously refuse to take an oath
in the common form, shall be deemed and taken in law to

have the same effect with an oath taken in the common form."
We conceive that the man who swears by an uplifted hand,
elects to do so, and the ceremony of refusing to swear upon
the testament, or in the usual form, is perfectly idle. The
statute does not vary the common law in this respect, and
we conceive that the oath taken as set out in the bill of
exceptions is valid, legal, and comports with the averments
in the declaration. The judgment below must therefore be
reversed, the plaintiff recover his costs, and the cause re-

manded for new proceedings to be had not inconsistent with
this opinion, (a) (1)

Judgment reversed.

William D. JSToble, Plaintiff in Error, v. The People, Defend-
ants in Error, on an indictment for Forgery.

ERROR TO ST. CLAIR.

An opinion formed, if not expressed, does not disqualify a juror.

A person whose name is forged, is a competent witness to prove the forgery,
although upon conviction, he receives one-half of the fine imposed. His
credibility is left to the jury.

All persons who believe in the existence of a God and a future state, though
they disbelieve in a punishment hereafter for crimes committed here, are
competent witnesses.

Opinion of the Court by Justice, John Reynolds. William
D. Noble was indicted for forgery, and found guilty in the St.

(a) By the common law, every witness is sworn according to the form
which he holds to be the most solemn, and which is sanctified by the usage
of the country or the sect to wnich he belongs.

It was formerly doubted whether the oath must not be taken on the Old or
New Testament, but it is now settled that it need not. 1 Wilson, 8i. Cow-
per, 390.

A Jew is sworn upon the Pentateuch, and a Turk upon the Koran ; and in
France, anciently, the witness, if a layman, raised his right hand, or if a
priest, placed it upon his breast. Phil. Ev., 20.

Vide Rev. Laws of 1827, page 308.

(1) Affirmed in the case of McKinney v. The People, 2 Gilm. Rep., 540.
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Clair circuit court To reverse that judgment, Noble prose-

cuted this writ of error, and assigned four errors, to wit:

1. A juror, Moses Short, formed an opinion but had not

expressed it.

2. David Rankin, the person intended to be injured by the

forgery, and the person who would in case of conviction,

receive a moiety of the judgment, was admitted as a witness

against said Noble.

3. On account of the religious principles of said Rankin, he
not believing in the doctrine of receiving punishment after

death for crimes done in this life, although he believed in the

existence of a God and a future state.

4. The record of a civil suit was admitted in evidence, to

show the amount that said Noble intended to defraud said

Rankin of.

On the first point the law and constitution provide that all

men shall be tried by an impartial jury; but as the mind of
man is so organized, it is almost impossible for a jury to be
perfectly impartial. Slight impressions will appear on the

minds of any person who will at all think of any subject—this

is unavoidable. These impressions will go on step by step on
the mind, until they are confirmed into complete opinions.

Yet the law can not draw any distinction between the most
hasty impression, and a confirmed opinion ; therefore all these

grades of opinion must be treated alike, and ought not to dis-

qualify the person from acting on the jury. It is quite differ-

ent when these opinions are expressed—every person wishes
to appear to the world consistent—therefore there is a strong
partiality for these opinions when expressed, so much so, that

it disqualifies a person so situated from acting on a jury.

This pride of opinion to act consistent, exists in every person,

but as there was in this case no expression of this opinion. I

think there is no error in this respect, (a) (1)

(a) Jurors must be free from all exceptions. 2 Johns. Rep., 194. The
proper question to be propounded to a juryman is, "Have you made up and
delivered an opinion, that the prisoner is guilty or innocent of the charge
laid in the indictment ? " 1 Burr's Trial, 418.

(1) The law in relation to disqualification of jurors from having formed
opinions is very- fully discussed in the case of Smith v. Eames, 3 Scam., 77.
Beeese, Justice, who delivered the opinion of the court in that case, said:
"It a juror has made up a decided opinion on the merits of the case, either
from a personal knowledge of the facts, from the sta ements of witnesses, f om
the relations of the parties, or either of them, or from rumor, and that opin on
is positive and not hypothetical, and such as will probably prevent him from
giving an Impartial verdict, the challenge should be allowed. If the onini n
e merely of a light and transcient character, such as is usualw formed by

Eersons in every community upon hearing a current report, and which may
e changed by the reunion of th" next i erson met w.th, and which does not

show a conviction of the mind and a fix<cl conclusion thereon, or if it be hy-
pothetical, the challenge ought not to be allowed ; and to ascertain the s ate
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The second point presents a question important to the pub-
lic, yet I think one of easy solution. From necessity and
public policy, the person on whom the forgery was committed
must be admitted to prove it, although our statute gives such
person one-half of the judgment so recovered against the

accused. If this were not the law, forgeries would go unpun-
ished. This is an exception to the general rule of an inter-

ested person being a witness. This interest must be left to

his credit. If the witness be manifestly biased by his interest,

the jury can detect him. With this view of the subject, I

think Rankin was a competent witness ; therefore in this there

is no error, (b) (2)
The third error brings in discussion the religious principles

of said Rankin. I conceive the law to be, that all persons

who believe in the existance of a God and a future state, are

on this account good witnesses. The witness believed in a

God and a future state of existence, yet he did not believe in

being punished hereafter for crimes done in this life; yet as

he believed in the great essential matters as the law requires,

he is considered a good witness, (c) (3)

of the mind of a juror, a full examination, if deemed necessary may be
allowed." The principles enunciated in this case have, ever since, been ad-
hered to by our court Gardner v. The People, 3 Scam., 83. Sellers v.

Same, id., 412. Vennum v. Flarwool, 1 Gilm., 659. Baxter v. The People,
3 Gilm., 368. Neely v. The People, 131 11, 687.

In Thompson v. The People, 24 111, 60, a person was called as a juror who,
on being examined on oath as to his qualifications, said he had conversed
with a witness in the case, and formed an opinion as far as he b( rd

—

that he believed what he heard, but that he had not formed an opinion as to
the guilt or innocence of the prisoner. It was held by the court that he was
not incompetent.

(b) The English rule is, that a party whose signature is alleged to be forged
can not be received to testify in support of an Indictment for the forgery. 2
Stark on Ev., 582. This rule is adhered to in Connecticut, Vermont and
North Carolina. In New Ham] -shire, Massachuset s, Pennsylvania and New
York, he is held to be competent. 4 Johns. Rep., 296.

(2) The present statute in relation to qualifications of witnesses in criminal
trials is as follows :

" The party or parties injured shall, in all cases, be com-
petent witnesses, unless he, she or ^they shall be rendered incompetent by
reason of his, her or their infamy or other legal incompetency other than
that of interest. The credibility of all such witnesses shall be left to the jury
as in other cases." Scates' Comp., page 377. Purple's Statutes, 361, Sec. 15.

(c) The proper question to be asked of a witness is, whether he believes in
God, the obligation of an oath, and in a future state of rewards and punish-
ments. 1 Stark. Ev., 82, note (r)

The witness must believe that divine punishment will be the consequence
of perjury Ibid., 80.

(3) A person who has no religious belief, who does not acknowledge a
Supreme Being, and who does not feel himself accountable to any moral
punishment here or hereafter, but who acknowledges his amenability to
the criminal law, if he foreswear himself, can not become a witness. Cen-
tral Military Tract B. JR. Co. v. Bockafellow, 17 111, 541.

The unbelief of such a person is best established by the testimony of others

;
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On the fourth point I may barely remark, that the record
appears to me to be the best evidence to prove the amount
which the said Noble intended to defraud the said Rankin of.

Therefore on all these matters I am of opinion the judgment
of the court below ought to be affirmed.

Judgment affirmed.

James Foley, Plaintiff in Error, v. The People, Defendants
in Error.

ERROR TO MADISON.

The words " any other offense which by law shall not be bailable," as used in
the 40uii sect;bn of the act defining the dudes of justices of the supreme
court apply, not to the ability of an offender to procure bail, but to the char-
acter of the offense.

Larceny is an offense bailable by law.

Consent can not give jurisdiction.

Opinion of the Court by Chief Justice Reynolds. At a

special term of the circuit court held in the county of Madison,
on the 25th day of November, 1822, an indictment for larceny

was found against the said Eoiey, upon which indictment his

conviction accrued.

There are several errors assigned ; but the only one which
we deem material, is, the objection to the jurisdiction. In as-

certaining the jurisdiction, or what is necessary to authorize

a special term of the circuit court, we must look to the

40th section of the act entitled " An act regulating and defin-

ing the duties of the justices of the supreme court." By 'that

section it is expressly enacted, "That whenever any person

shall be in the custody of the sheriff of any county, charged
with any capital offense, or any other offense which by law
shall not be bailable, it shall be the duty of the sheriff to give

information," &c. It was contended in the argument, and
indeed such is the opinion of Justice Reynolds, who tried the

cause, that this statute ought to be construed to embrace every

case where the prisoner was in custody, and unable to give

bail. In consequence of this opinion, and the serious manner
with which it was contended for by the counsel, we have

though he may be permitted, sworn or unsworn, to explain any change of
belief, and leave the court to determine as to his competency. Id.

The authorities on this question are stated fully in the opinion of Scates,
C. J., in this case.

8
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given the subject tlie most mature consideration. In doing
so, we have not been able to give to that statute such latitude

of construction. The words of the statute are clear, express,

unambiguous and admit of no doubtful construction.

The words of the statute are " That whenever any person
shall be in the custody of the sheriff of any county, charged
with any capital offense, or any other offense which by law
shall not be bailable," &c. Now to ascertain when any
offense is bailable, we must look to the law, and it does seem
to us to be a perversion of plain language to say that we must
look to the fact of the party's ability to procure bail, to ascer-

tain whether by law he is bailable. But it is contended we
must be governed by the intention of the legislature. I ask
how is that intention to be ascertained? Must we seek for

some hidden intention which the language of the law will not
justify, or when the language is plain and admits of no con-

struction, shall we not take it as we find it? If the statute

was ambiguous in its provisions, then we might have recourse

to construction to ascertain the true meaning; but when other-

wise, we are satisfied to take the law as it is, and if it is defec-

tive, leave it to be remedied by the legislature, and not by
strained constructions. Having settled this question, we will

consider whether larceny is bailable by law; if it is, it is a case

not provided for by the statute. In settling this question, we
need only have recourse to the constitution to our state. By
the 13th section of the eighth article of that instrument it is

provided, " That all persons shall be bailable by sufficient

securities, unless for capital offenses, where the proof is evi-

dent or the presumption great." Larceny, by our statute, is

not made capital; the punishment is by fine and whipping.

Hence it comes within the letter and spirit of the constitution.

It was urged in the argument, and as the prisoner appeared

below and pleaded to the indictment, he waived, or acknowl-

edged jurisdiction.

It will only be necessary to answer that argument, that

where the court has not jurisdiction of the subject matter con-

sent will not give it. (1) We might then, after settling these

questions, proceed to reverse the judgment of the court below,

but believing-as we do, that the court below having been called

for the purpose of taking cognizance of an offense of which
they had no jurisdiction, it had no legal existence, and conse-

quently was no court. Hence we can not undertake to

reserve the proceedings of that body; having no such control

over it; but as an opinion was asked for by the prisoner, and

(1) See note to Cornelius v. Coons et al., ante, page 37.
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the jurisdiction supported by the attorney general, we con-

ceived it right to give an opinion that the law hereafter may
be understood.

Bryan, Morkison, and Davidson, Appellants, v. John
Primm, Appellee.

APPEAL FKOM ST. CLAIE.

A suppressio veri in relation to any important fact affords ground for the
interference of a court of equity to annul the contract. (1)

The assignee of a note, after it becomes due, takes it subject to all the
equity existing between the original parties to it.

Notice of an equity, to an agent, is notice to his principal.

Though a bill for an injunction does not pray that the money be refunded,
yet such relief can be granted, and a decree therefor is not erroneous.

Opinion of the Court by Chief Justice Thomas Reynolds.

This was a suit in chancery, commenced by Primm, for the

(1) In a sale of land by a guardian, a mere suppress io veri, does not con-
stitute fraud in the sale ; but if there was a suggestio falsi the question would
be different. Mason v. Wait et al., 4 Scam., 127.

Fraud may consist as well in a suppressio veri as in a suggestio falsi ; for

in either case, it may operate to the injury of the innocent party. Lockridge
v, Foster et al., 4 Scam., 56!).

Trese decisions of our court are apparently conflicting, and, to a casual

reader, might be calculated to mislead. Indeed the cases of Bryan & Morri-
son v. Primm, and Lockridge v. Foster et al., do not justify the syllabus of

the reporter. In each of those cases there was a positive false affirmation

which authorized the decision of the court; and in the last case the language
of the opinion was as stated by the reporter ; but it was not called for by
the case—was a mere dictum of the court—and with all due deference to the

very able judge who delivered the opinion, is not, we think, warranted by
the law. How far a person is bound, when dealing with another, to communi-
cate facts purely within his own knowledge, is a question about which great

diversity of opinion has existed. Cicero held that a man was bound to com-
municate every fact within his knowledge, which was unknown to the one
with whom he was dealing, and which might operate on the other in making
the contract. Some modern jurists and moralists of eminence have adopted
this doctrine. Although this may be and is true in morals, yet the courts of

America have not seen fit to adopt so rigid a rule. Thus Chancellor Kent
says " From this and other cases it would appear that hum ai laws are not so

perfect as the dictates of conscience ; and the sphere of morality is more en-

larged than the limits of civil jurisdiction. There are many duties that

belong to the class of imperfect obligations, which are binding on conscience,

but which human laws do not, and can not undertake directly to enforce."

2 Kent's Comm., p. 490.

To constitute a suppressio veri such a fraud as will authorize a cert to

interfere and declare the contract void, there must be something more than a
failure to communicate facts within the knowledge of the party—there must
be concealment . Such concealment may be by witholding the information
when asked for it, or by making use of some device to mislead. ( r there may
be cases in which such suppression would be held to be a fraud when no act

was done by the party chargeable with it; such as where from the peculiar

situation of the parties—" when the person stands in the relation of trustee or

quasi trustee to another, as agent, factor, steward, attorney, or the like, if he
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purpose of setting aside a contract made with James W. Da-
vidson and wife, and to enjoin a judgment obtained against
himself by Bryan and Morrison upon a note executed under
said contract. The bill alleges that sometime in July, 1808,
Primm purchased of said Davidson and wife a certain tract

of land lying in St. Clair County, which land descended to

the wife of said Davidson as heir at law of one Peter Zip, de-

ceased
; that said Davidson and wife were to execute to him

such deeds as would completely vest in him the same title

which the said Zip, desceased, had in the premises. That,
accordingly, said Davidson and wife, together with one Jane
Everett, who claimed an interest in the premises, did execute
to him a deed for said land—that in consideration of such
purchase, he agreed to pay the said Davidson the sum of eight
hundred dollars, for the payment of which, he executed his

would purchase of his principal or employer, any property entrusted to his
care, he must deal with the utmost fairness, and conceal nothing within his
knowledge which may affect the price or value." 2 Kent's Comm., p. 431). Or
where one party possesses a knowledge of facts which, from the situation of
the property, the other can not know, a suppression of such facts would
render a contract invalid.

The conclusion to which we arrive is, that unless the case conies within
some of the exceptions arising from the peculiar situation of the parties, a
mere failure to communicate facts within the knowledge of one party
and unknown to the other, does not make it fraudulent; in other words, the
party must do some act to mislead. A late writer has so fully express- d our
views on this subject, that we avail ourselves of the following extract from
his i ruly valuable work :

" If the seller knows of a defect in his goods which
the buyer does not know, and if he had known would not have bought the
goods, and the seller is silent, and only silent, his silence is nevertheless a
moral fraud, and ought perhaps on moral grounds to avoid the transaction.
But this moral fraud has not yet grown into a legal fraud. In cases of this

kind there may be circumstances which cause this moral fraud to be a legal
fraud, and give the buyer his action on the implied warranty, or on the deceit.

And if the seller be not silent, but produce the sale by means of false repre-
sen ations, then the rule of caveat emptor does not apply, and the seller is

answerable for his fraud. But the weight of authority requires that this

should be active fraud. The common law does not oblige a seller to disclose
all that he knows, which lessens the value of the property he would sell. He
may be silent, lea\ ing the purchaser to inquire and examine for himself, or
to require a warranty. He may be silent, and be safe ; but if he be more than
silent—if by acts and certainly if by words, he leads the buyer astray, induc-
ing him to suppose that he buys with warranty, or otherwise preventing his
examination or inqury, this becomes a fraud of which the law will take cog-
nizance. The distinction seems to be—and it is grounded upon the apparent
necessity of leaving men to take some care of themselves in their business
transactions—the seder may let the buyer cheat himself ad libitum, but must
no. actively assist him in cheating himself." 1 Parsons on Contr., 461. See
also 1 Story's Eq., Sec. 203-8.

A mere false representation does not constitute fraud. The party must
know the representation to be false, and must use some means to deceive and
circumvent. Sims v. Klein, post.

Fraud can not exist without an intention to deceive. Miller v. Howell, 1

Scam., 499.

Where a party, by the use of fraud and deception, obtains a conveyance,
the parties who have made it may disregard it and convey to a r ird party,

who mav establish the fraud in equity, and be protected in his rights, Whit-
ney v. Roberts, 22 111., 381.
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note to the said Jane Everett for the sum of two hundred and
sixty-six dollars ; and for the balance of said purchase money,
beside a small part paid, he executed his notes to the said

Davidson. The bill further shows that at the time of making
said contract, and of the execution of the deed aforesaid, the

said wife of Davidson, who was the sole heir to the said Zip,

was under the age of twenty-one years, and that since she has
arrived at full age, has refused to execute a deed for said land,

without the payment of an additional sum.
It is further shown, that after the note executed to the said

Jane Everett became due, it was assigned to Bryan and Mor-
rison, who purchased the same through their agent, William
Atchison,—that said Atchison had a full knowledge of all the

circumstances under which said note was executed. The said

Bryan and Morrison commenced suit upon said note and
recovered judgment.
The prayer of the bill is to perpetually enjoin said judg-

ment and cancel the notes given pursuant to said purchase.

An injunction to stay the collection of said judgment was
granted by the judge in vacation. The bill as to Davidson
and wife was taken pro confesso. Bryan and Morrison
answered, setting forth their ignorance of all the circumstan-
ces under which said note was executed—that they are the

innocent purchasers of said note—deny knowing that the r

agent had any knowledge of said circumstances, but do not

deny that their agent possessed such information. During
the progress of the suit in the court below, the injunction

was dissolved and the said Bryan and Morrison proceeded
and collected their judgment. Upon the final hearing of the

cause, the court below decreed that the notes should be can-

celled, and that Bryan and Morrison refund to the said Primm
the money so collected. To reverse this decree this appeal
is prosecuted. We wiil first consider whether the bill con-

tains equity, if so, whether that equity attaches upon the

note in the hands of Bryan and Morrison.
The knowledge by Davidson of his wife's being under age

at the time of executing the conveyance, and not disclosing

that fact to Primm, is surely a suppression of the truth; add
to this the fact of his wife's disagreement to the contract

alter she arrived at full age, and 1 think it will not be con-

tended that the bill contains no equity. Between Primm,
then, and Davidson and wife, the decree ought to be af-

firmed. (1)

(1) The same defense may be set up against the assignee of a note, which
was transferred after its maturity, as could be made against the original
payee. Tyler v. Young et al.

t
2 Scam., 4M ; Sargeant v. Kellogg et al., 5
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The next inquiry is, does this equity extend to Bryan and
Morrison. They do not deny that Atchison, their agent, had
knowledge of Primm's equity. This of itself would be notice

to them. (1)
But regardless of this fact, the note was assigned to Bryan

and Morrison after it became due. Under this circumstance,

they took it subject to all the equity which attached in the

hands of the original payee.* It was contended in the argu-

ment by the counsel for the plaintiff, that the court erred in

decreeing the money to be refunded by Bryan and Morrison,
when the bill did not pray for such relief.

It will be remembered, that the prayer, as to them, is for a
perpetual injunction, that after the injunction was dissolved,

they proceeded and collected their judgment. Could not the

court then decree the money to be refunded? We have no
hesitation in saying they could. Otherwise, the complainant
would be turned round and compelled to seek his redress by
an action at law. If the injunction had been, made perpetual,

without this additional relief, the same absurdity would have
followed. (2) Let the judgment of the court below be
affirmed and the defendant recover his costs, (a)

Judgment affirmed.

Gilm., 273; Walter v. Kirk et al. 14 III., 55. And so is the statute. Purple's
statutes, p. 772, bee. 8. Scates' Comp., p. 29?.

An assignee of a note takes it subject to any defense existing between the
maker and the payee which appears on the face of the note, or of which he
had notice at the time of the assignment; and in such case it is immaterial
whether the note was assigned before or after it became due. Frink et al.

v. Ryan, 3 Scam., 324.

(1) The same is held in Rectory. Rector et al. 3 Gilm., 119, and Doyle et al.

v. Teas et al. 4 Scam., 250.

* Laws of 1819, page 1.

(2) In Isaacs v. Steele, 3 Scam., 103, the court said they had no doubt that

under the prayer for general relief, a court of chancery may decree that

which is not specifically prayed for, and grant more than is asked. And
again in Manchester et al. v. McKec, 4 Gilm., 519. ' The general prayer is

sufficient to authorize the granting of any relief which the statement of the

bill would warrant. ' See also Alexander et al. v. Tarns et al., 13 111., 225.

Vansant v. Allmon, 23 111., 30.

(a) The complainant is not confined to the particular relief prayed for in

the bill, but under the general prayer, is entitled to such a decree as the

nature of the case may require. Beebe and others v. Bank of New York, 1

Johns. Rep., 529.
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John Bloom, Appellant, v. Conrad G-oodner, Appellee.

APPEAL FROM ST. CLAIR.

The Statute in relation to forcible entry and detainer requires that all the
jury should sign the verdict. A mere clerical mistake, omitting the name
of one of the jurors, can not operate to reverse a judgment. Under the act
of 1819, actual force is necessary to constitute a forcible detainer, and the
inquisition can be held at any other place than the premises.

It is discretionary with a court to hear evidence after the argument of a
cause is opened by counsel.

Opinion of the Court oy Chief Justice Eeynolds. Goodner
sued out his writ of forcible detainer, under the act of the

legislature, entitled, " an act against forcible entry and de-

tainer, " from two justices of the peace of St. Clair county,

and obtained a verdict and judgment of restitution. To re-

verse that judgment, Bloom, by writ of Certiorari, removed
the case into the circuit court. On the hearing of the cause,

the circuit court affirmed the judgment of the justices. There
are many errors assigned for the reversal of this judgment,
and those which we deem at all material or worthy to be
noticed, we will consider, as follows :

1. Eleven jurors only signed the verdict.

2. The court in their instructions to the jury did not cor-

rectly define a forcible detainer.

3. The trial before the justices was held at Belleville, when
it ought to have been held at the premises.

4. The court permitted new evidence to be given to the
jury after argument of the cause had been commenced by the
counsel.

The statute requires that all the jurors should sign the ver-

dict. In the record and proceedings before the justices, it

appears that twelve jurors were summoned and sworn, and
the verdict appears to have been entered as the verdict of the
whole ; hence we are bound to conclude that the omission has
been occasioned by the mistake of the clerk ; we are the more
confirmed in that opinion, when we find that this objection
was not raised in the circuit court. It being then a mere
clerical mistake, can not operate to reverse the judgment.

2. Did the justices correctly define a forcible detainer ?

"We think the justices were rather cramped and contracted in
their views of this subject. Actual force is necessary to con-
stitute this injury, and such force as is spoken of in the
statute. This is the more evident, when we consider that
peaceable holding over or detainers, are provided for in the
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act entitled, "An act as to proceedings in ejectment, distress
for rent and tenants at will holding over. " However, as the
jury have found that the detainer was committed forcibly, and
with a strong hand, the instruction of the justices, though not
sufficiently broad, has worked no injury, and ought not there-
fore to be cause for the reversal of the judgment. (1)

3. The trial was at Belleville when it ought to have been
on the premises. It is a sufficient answer to this objection,
that the law does not require that the inquisition should be
on the premises

; it is, therefore, discretionary with the jus-
tices.

4. New testimony was heard after argument of the cause
was opened by counsel. This is at all times and before all

courts matter of discretion—and before justices of the peace,
much more ought that discretion to be indulged. We can not
say that in this particular that discretion has been abused. (2)

Let the judgment of the circuit court be affirmed, and the
defendant recover his costs.

Judgment affirmed.

Samuel Tufts, Plaintiff in Error, v. Thomas K. Rice, Defend-
ant in Error.

ERROR TO MADISON".

An action of assumpsit was commenced in 1822, upon a contract made in
1812, to which the statute of limitations was pleaded. This statute was
passed in 38,9, and is no bar to such action.

It seems, that if the five years had run under the territorial government, it

might have been pleaded in bar.

Tufts brought his action of assumpsit, at the April term,

1822, of the Madison circuit court, against Rice, on a promis-

sory note, for the payment of twenty-live dollars, executed by
Rice to Tufts, at JBoston, and dated the tenth day of April,

1812. To this action, Rice pleaded the Statute of Limitations,

that he did not undertake or promise, within five years next

before the commencement of the suit. To this plea, there was

(1) This is now changed by statute, Sec. 1, p. 582, Purple's statutes, Scate's
Comp., 521, provides that if any person shall willfully and without force hold
over, &g.

5
they shall be deemed guilty of a forcible entry and detainer, or a

forcible detainer, as the case may be.

(2) affirmed in Russell et al. v. Martin, 2 Scam., 495. Welsh et al. v. The
People, 17 111., 339.
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a demurrer, and joinder, and judgment for the defendant on
the demurrer. The plaintiff brought his writ of error, and
assigned for error, besides the general error, that the court

below gave judgment in favor of the said Rice, and against

the said Tufts, on the demurrer of the said Tufts, to the plea

of said Rice.

Starr, for plaintiff in error.

Smith, for defendant in error.

Opinion of the Court hy Chief Justice Reynolds. This
was an action of assumpsit, for the non-performance of a con-

tract. To the declaration, the defendant pleaded the statute

of limitations. To this plea there was a demurrer, and the

demurrer overruled by the court below.

To reverse that decision, this writ of error is prosecuted.

The statute, limiting actions in cases like the present, was
approved March 22d, 1819, [Laws of 1819, page 141,] and
limits the time in which actions on the case upon promises
shall be commenced, to five years. As that statute has not
run five years, it can not operate as a bar to this action.

It is not necessary now to decide, whether if the five years

had run under the territorial government, it would not have
been a bar, and might have been pleaded. It will be time
enough to settle that question, when brought before us; we
can only say at present, that we incline to the affirmative of
that question.

Let the judgment be reversed, the plaintiff recover his costs,

and the cause remanded for new proceedings to be had, not
inconsistent with this opinion. (1)

Judgment reversed.

(1) As a general rule, a statute is to operate infuturo only, and is not to be
so construed as to affect past transactions. A retrospective effect will not
be given it unless it clearly appears that such was the intention of the legis-
lature. If it is left doubtful what was the real design, the statute must be so
construed as to have a prospective effeet only. Jones adm. v. Bond, post.
Bruce v. Sch uyler, 4 Gilin., 221. Thompson v. Alexander, 11 113., 55. Marsh
v. Chestnut 14 111., 227.
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Smith Crane, Appellant, v. William Graves, Appellee

APPEAL FROM ST. CLAIR.

Where a copy of a note on which suit is brought is filed with the declaration,
and an amendment of the narr. allowed, by changing the word "20" to
"25 " and adding the words " promise to pay," the defendant is not entitled
to a continuance.

This was an action brought by Graves in the St. Clair cir-

cuit c urt, on a note executed by Crane to him. The defend-

ant demurred to the declaration, which the court sustained,

and thereupon the plaintiff asked and obtained leave to amend,
which he did instanter, by changing the words " twenty " to
" twenty-five," and adding the words " promise to pay." The
defendant contended, that the amendment was a substantial

one, and entitled him to a continuance, and accordingly

moved for a continuance, which the court overruled, and ren-

dered judgment for the plaintiff. According to the requisi-

tions of the statute, a true copy of the note was filed with the

declaration. The defendant appealed, and assigned for error

here, the refusal of the court to grant the continuance.

Opinion of the Court by Justice John Reynolds.—
Although the amendment allowed may be one of substance,

nevertheless, as a true copy of the note was set out in the

declaration, it is considered that the defendant had sufficient

notice of the cause of action, so that he could not be surprised
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in his defense. This being the case, there was no reason to

grant a continuance. The judgment must be affirmed. (1)

Judgment affirmed.

Baynard White, Appellant, v. James Stafford, Appellee.

APPEAL FROM GREENE.

if a non-resident gives a bond for costs, after the commencement of the suit
but before the trial, it is sufficient.

Stafford, who it appears was a non-resident, brought a suit

in the circuit court of Greene, against White, to which White
pleaded an abatement, that the plaintiff was a non-resident,

and that he had not given a bond for the costs, as the law
required. The plaintiff replied to this plea, that although he
had not executed a bond at the time of the commencement
of the suit, yet at a certain day afterward, and before the trial,

he gave bond with security, which the clerk approved. To
this replication the defendant demurred, which the court

overruled—from which decision the defendant appealed.

Opinion of the Court by Justice John Reynolds. The
question presented by the pleadings in this case is, was the

security given by the plaintiff, a sufficient compliance with
the statute requiring a bond to be filed by a non-resident, for

the costs, before the commencement of the suit? The filing

of this bond, can not be said to be a literal compliance with
the statute, but surely it answers the object which was in-

tended by it—the ends of justice are answered. The defend-
ant can not complain. In some cases, neither the clerk or
attorney may know the plaintiff to be a non-resident when the
suit is commenced; in such cases, it would be hard to turn

(1) Upon principles universally sanctioned by our courts, we think this de-
cision can not be sustained. The doctrine in every case where the question
has arisen is, that if the amendment is a mere formal one, it does not entitle

the opposite party to a continuance ; but if it is of substance it works a con-
tinuance when applied, for, without any other cause being shown. See note to
Scott v. Cromwell, ante. p. 25. Questions frequently arise as to whether an
amendment is one of form or substance ; but here it is admitted by the court that.
this is a substantial amendment. The fact that a copy of the note sued on was
filed with the declaration can not affect the question ; for it has been repeat-
edly decided that the copy of the instrument sued on, filed with the declara-
tion, is no part of the declaration. Sims v. Higby, post. Bogardus v. Trial,
1 Scam., 63. Harlow v. Boswell, 15 111., 56. The copy of the note not being a
part of the declaration, and without it the declaration being admitted substan-
tially defective, the case ought to have been continued. Brown v. Smith, 24
111., 196.
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the plaintiff out of court, to answer no good purpose. In con-

struing statutes, the intention of the legislature must be gone
into. 6 Bacon, 384. The object of the legislature was to

secure all parties in their costs, when a non-resident com-
menced a suit; this is answered in the present case, and the

judgment must therefore be affirmed, (a) (1)

Judgment affirmed.

Kobeet M. Tarlton, Appellant, v. George Miller, Appellee.

APPEAL FROM GALLATIN.

To excuse due diligence, an averment in the declaration that "at the time the
note became due and payable, diligent search was made at the said county
for the maker, for the purpose of demanding payment thereof, but that he
could not be found," is insufficient.

This was an action commenced in the Gallatin circuit court,

by Miller against Tarlton, upon his liability as assignor of a

promissory note, executed at the county of Gallatin by one

Squire Brown, to Tarlton, and by him assigned to Miller. The

(a) Vide Rev. Laws of 1827, title, " Costs."

(1) The statute in force when this decision was made was as follows : "No
suit shall hereafter be commenced in any court within this state, by any per-

son who is non-resident, or who is not a freeholder in this state, or househol-

der, until he shall file in the clerk's office, a bond with security, who shall be
a householder and resident in the state, conditioned for the payment of all

costs that may accrue in consequence thereof, either to the opposite party, or

to any of the "officers of such courts, which shall be in the form, or to the pur-

port following," &c. Laws of 1819, p. 150. The present statute, after provid-

ing substantially as above so far as relates to non-residents, adds: "If any
such action shall be commenced without filing such instrument of writing
the court, on motion, shall dismiss the same, and the attorney of the plaintiff

shall pay all costs accruing thereon. Purple's Statutes, p. 275, sec. 2. Scate's

Comp., p. 244. Under this statute it has been held in the following cases, that

where an action was commenced by a non-resident without giving security

for costs, the suit must be dismissed, Hickman v. Haines, 5 Gilm., 20. Rip-
ley v. Morris, 2 Gilm., "81. In the last case a cross-motion was made for leave

to file, a cost bond at the time of entering the motion to dismiss, which was re-

fused.

A motion to dismiss for want of security for costs is a dilatory motion, and
must be made at the earliest opportunity. Edwards et al. v. Helm, 4 Scam.,

142 Robertson et al. v. County Com'rs., 5 Gilm., 559. Adams v. Miller, 12

111., 27. Id. 14 111,71.

If a bond for costs is objected to as insufficient, it is incumbent on the party
presenting it to satisfy the court by competent proof that it is suffici nt.

Buckmasier v. Reamer et al., 3 Glim., 97.

On an application for security for costs, the affidavits of the respective par-

ties may have equal weight. Hamilton v. Dunn, 22 111., 259.

The pendancy of a motion for security for costs in a suit pending on me-
chanic's lien, will not necessarily excuse a party for not filing an answer; nor
will such motion prevent the rendition of a decree pro confesso. Id.
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first count of the declaration averred that, " at the time the

note became due, diligent search was made at the said county,

for the said Brown, for the purpose of demanding payment of

the said note, but that said Brown could not on such search be
found—that the said note remains unpaid, of which the said

Tarlton had notice, whereby an action has accrued," &c.

There was also a count for money had and received. On the

trial, the defendant moved the court, in conformity with a

statute of this state, to instruct the jury to disregard the first

count, on the ground of its being defective, which motion the

court overruled, and gave judgment for the plaintiff, from
which judgment the defendant appealed.

Opinion of the Court by Chief Justice Reynolds.* The
question to be decided in this case is, is the first count suffi-

cient? I suppose the counsel who drafted the declaration

intended to present a case which would excuse the use of due
diligence; but surely, it can not be seriously contended, that

because the maker of the note does not reside, or can not be
found in the county in which the note was made, that there-

fore the assignor becomes liable. It may be, that he may
reside in the next adjoining county, or some other part of the

state; if so, I conceive it to be the duty of the assignor to

seek him. The question of due diligence having been settled

by this court to be by suit, that course can not be dispensed

with, where the. process of the law can reach the maker, and
prove availing.

It has been contended by some, that where the maker has

absconded or left the state, the assignor is not liable until suit

by attachment is prosecuted. This question is not now neces-

sary to be settled, as the declaration contains no averment of

the absence of the maker from the state. But it is said that

the facts disclosed on the trial show such absence. My answer
is, that this is showing facts not averred in the declaration,

and can not be regarded upon a motion to instruct the jury to

disregard a faulty count—such motion standing upon the

same grounds as a general demurrer. We are therefore of

opinion, that the judgment of the court below be reversed,

and the cause remanded for new proceedings to be had, not
inconsistent with this opinion.

Separate opinion of Justice J. Reynolds. The record

shows this case. That one Squire Brown made his obliga-

tion to Tarlton for a sum of money. Tarlton assigned the

same to George Miller, the plaintiff below, for value received.

That Brown left the county before the bond became due, so

* Justice Brown having
opinion.
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that no diligence by suit could be used at the time the bond
became due to get the money of Brown. The declaration

states, that the bond was made and assigned in the county of
Gallatin. The question is, was Brown's absence equivalent

to due diligence by suit, in order to obtain the money? I
think it was. Diligence is now explained by the court to mean
a suit at law, yet when the person against whom the suit is to

be brought is not in the county, it would be useless to com-
mence it. This allegation is contained in the declaration, and
it is the same as if a suit was prosecuted without getting the

money. There can be no necessity for stating the place of

residence of the maker of the note, as was contended by
plaintiff in error, to show that he had left it—stating the place

where the bond was made is sufficient. A person having no
permanent residence at any particular place, may make a note,

and it would therefore be impossible to show his residence.

A transient person may make a note, and leave the place

where it was made immediately; it would then be unreason-

able that the assignee should lose his action against the

assignor, because the maker had no residence at the place

where the note was made.
There are other errors assigned, but I deem them not of

such importance to justify a reversal of the judgment. The
matter mostly contained in the bill of exceptions was proper

for the jury to pass upon. I am therefore of the opinion that

the judgment of the circuit court ought to be affirmed, (a) (1)

Judgment reversed.

Starr, for appellant.

Zockwood, for appellee.

Ninian Edwards, Plaintiff in Error, v. William A. Beaird,
Defendant in Error.

ERROR TO ST. CLAIR.

A bill may be dismissed in all cases on motion, when the court is satisfied

there is no equity in it.

The act of 1819, laying a tax on certain property, makes no distinction be-

tween residents and non-residents—the lien attaches on the property, and
not on the person.

Edwards filed a bill in chancery against Beaird, as sheriff

of St. Clair county, in the circuit court of that county, stating

(a) Vide Mason v. Wash, p. 39 : Thompson v. Armstrong, p. 48 ; Lush v.

Cook.

(1) See note 2 to the case of Mason v. Wash, ante, page 39.
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that lie was not a resident of St. Clair county, and that the

county court of said county has levied a tax on town lots, the

property of complainant, from which he prayed to be relieved,

and that Beaird might be enjoined from collecting the tax

assessed upon them. The defendant appeared, and moved the

court to dismiss the bill, which motion the court sustained

and dismissed the bill; to reverse which opinion, Edwards
prosecuted a writ of error.

Opinion of the Court by Justice John Reynolds. The act of

the 27th March, 1819,* on the subject of laying a tax on certain

property, makes no distinction between residents and non-resi-

dents. The whole tenor of the statute shows that the lien is

created on the property to be taxed, and not on the owner of

the property. All property of a certain description, in which
town lots are included, is subject to be taxed by the county
court. It is objected that the bill was dismissed on the defend-

ant's motion. This may be done in all cases where the court

is satisfied there is no equity in the face of the bill. The
judgment of the circuit court must be affirmed. (1)

Judgment affirmed.

William B. Whiteside, Plaintiff in Error, v. John Bartleson,
Defendant in Error.

ERROK TO MADISON".

A sheriff was sued for money had and received, and the court assessed the
damages without the intervention of a jury. This is error.

Opinion of the Court by Chief Justice Reynolds, and Asso-
ciate Justice John Reynolds. This was an action of assump-
sit, containing only a common count for money had and
received. The court below rendered judgment against White-
side, in favor of Bartleson, and assessed the damages without
the intervention of a jury, and it is to reverse this judgment
that this writ of error is prosecuted. The liability of White-
side arose upon his return of an execution as sheriff of Mad-
ison county, and this return being reduced to writing, and
remaining upon file in the clerk's office of said county: It

was therefore contended that this makes his liability certain,

* Laws of 1819, page 313.

(1) Affirmed in Fisher v. Stone, 3 Scam., 68; Parkinson v. Trousdale, id.,

371; St dc Bank v. Stanton, 2 Gilm., 352; Puterbaugh v. JElliott et al., 22
111., 157.
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and authorizes the court to assess the damages. If this argu-
ment be yielded, it would follow, that in every case where a
fact could "be made certain, the court, and not a jury, should
try the cause. The consequences which would flow from such
a proposition would be too absurd to admit the principle.

The right of trial by jury would be thereby destroyed, and
the interference of the court regulated, not by the certainty

of the matter contained in the declaration, but by matter
dehors.

The execution, with the return of the sheriff, when that

return shall be proved, would certainly be evidence—but evi-

dence for a jury and not for the court.

A jury should have been impanneled to assess the dam-
ages—this not having been done, it is error, for which the

judgment ought to be reversed. Let the judgment be reversed,

and the cause remanded for new proceedings not inconsistent

with this opinion, (a)

Judgment reversed.

Starr, for plaintiff.

Smith
y
for defendant.

Samuel L. White, Plaintiff in Error, v. Thomas Thompson,
Defendant in Error.

ERROR TO GALLATIN.

It is error in the court to render a judgment by default when a plea is filed

and unanswered.

Opinion of the Court oy Chief Justice Thomas Reynolds,

and Associate Justice John Reynolds. This was an action

of trespass commenced by the defendant here, in the court

below. To which action White pleaded the pendency of a

former suit for the same cause of action, in abatement. Not-
withstanding which plea, and without replying thereto, the

plaintiff proceeded to take judgment by default, and a jury

were impanneled who assessed the damages.

(a) Post Rust v. FlOtlvingliam & Fort. As to writs of inquiry, see Tkld's

pr 'dice, 513. 4 T. 11,275. 2 Bos. &, Pull, 55. Bell and Belt \. Aydelotie,

ante, page 45.
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The error assigned, and the one relied upon, questions the

legality of these proceedings.

The court certainly erred in rendering judgment by default

after the plea was filed, and while the same remained upon
record unanswered. For this error the judgment must be
reversed, and the cause remanded for new proceedings to be
had not inconsistent with this opinion. (1)

Judgment reversed

Lochwood and Blaehwell, for plaintiff.

Starr, for defendant.

Jesse Rountree, Plaintiff in Error, v. William Stuart,
Defendant in Error.

ERROR TO MADISON.

Whore a party amends his narr. by setting out the bond on which suit is

brought as the statute requires, it is error in the plaintiff to take judgment
at the same term if a continuance is prayed for by defendant.

Where a statute declares that in a certain case a continuance shall be granted,
it is error in the court to refuse it.

Opinion of the Court by Justice Reynolds. Rountree filed

a demurrer to the declaration of Stuart in the court below

—

the demurrer was sustained. The plaintiff amended his dec-

laration by setting out the original bond. The question then
presents itself—ought the cause to have been continued under
the third section of the " act regulating the practice at law
and in chancery %

"

In this case it is not necessary to decide the question, if

the continuance or non-continuance of a cause be such a
judgment upon which a writ of error will lie, as the statute

in this case is peremptory. It requires the declaration and
writing on which the action is founded to be filed ten days

(1 Affirmed in Semple v. Locke, post. Lyon v. Barney, 1 Scam., 387.
Manlove v. Bruner, id., 390. Cow -11 et al. v. Ma- 1 s, id., 391. McKinney v.

May, id., 534. Chapm nv Wright, 20 111., 120. Moore v. Little, 11 111., 519.

Wh.°n the record shows that a plea was filed and a judgment by default
rendered on the same day, the judgm nt will be reversed. The court will
not presume that the plea was filed alter the judgment was entered. Lyon
v. Barney, supra.

10
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before the return of the writ, or if not the case shall be eon-

tinned.

This is positive. There is some reason in this. The party

has not then ten days before the court to prepare for his

defense. The plaintiff erred in taking judgment at the same
term at which he got leave to amend his declaration. There-

fore the judgment ought to be reversed, but as the court is

divided in opinion, it is therefore affirmed. (1)

Judges Browne and "Wilson, not hearing the argument,
gave no opinion.

Forester and Funkhouser, Appellants, v. Guard, Siddell
& Co., Appellees.

APPEAL FKOM GALLATIN.

The statements of jurors ought not to be received to impeach their verdict.

An affidavit, setting forth the discovery of new testimony, should state the
name of the witness, and also the facts he can prove.

Opinion of the Court hy Chief Justice Reynolds. In this

case the only error relied upon is, that the court below erred

in granting a new trial. There were four reasons assigned

for a new trial : 1. The verdict was against law and evi-

dence: 2. The discovery of new testimony: 3. The ver-

dict of the jury was predicated upon the statements of the

jurors in relation to the controversy while in the jury room:

4. One of the jurors separated from the jury while delibera-

ting.

The fact that the verdict was predicated upon the state-

ments of the jurors after they withdrew, is disclosed by the

affidavit of one of the plaintiffs below, founded upon the

confessions of one of the jurors. This the court think im-

(1) This decision has frequently been humorously criticised on account of

the last expression in the opinion: "Therefore the judgment ought to be

reversed; but as the court is divided in opinion, it is therefore affirmed/

This, perhaps, is not the most classical expression that might have been used,

but it amounts to simply this—that in the opinion of Justice Reynolds the

decision of the court beloAV ought to be reversed; bur, as the members of Xhq

court w ho were pi esent were equally divided, it follows that it must be affirm-

ed. It is not a decision of the court; and possibly ought not to have been re-

ported by Judge Brees . Four Judges at that time composed the court, only

two of whom were present, and they differed in opinion; but still there can

be very little doubt that the views of the judge, whose opinion it was, were in

substance correct. The case certainly ought to have been continued, bee

note to Crane v. Graves, ante, p. 66. -Scott v. Cromwell, ante, p. 25.
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proper. The statements of jurors ouglit not to be received to

impeach their verdicts, (a) (1)

The affidavit, disclosing the discovery of material testi-

mony, does not state the name of the witness, nor the facts

he could prove. It is therefore insufficient. An affidavit

should state the facts, that the court may judge of their

materiality. If the new trial had been granted upon the

affidavit alone, the court would say it was improperly granted,

but as there were other grounds, to wit, that tiie verdict was
against evidence, the court can not say there was error

—

on the contrary, the facts in the case seem to have warranted
the interposition of the court. The judgment is therefore

affirmed.

Judgment affirmed.

The President and Directors of the State Bank, Plaintiffs

in Error, v. John Kain, Defendant in Error.

ERROR TO FAYETTE.

The receipt of the cashi r of the State Bank, fo money received of an indi-
vidual, is evidence of a deposit by that individual, and the} cashier had a
right to receive such deposits.

Opinion of the Court by Justice Wilson. The only ques-

tion presented in this case for the opinion of the court is

—

whether the receipt of Kelly, the cashier of the Bank, is evi-

dence of a deposit in the Bank. It is said that it is not,

because he was not authorized by the letter of the law, nor by
any order of the Board of Directors of the Bank, to receive

money on deposit. It is conceded that he might receive state

paper on deposit, but not gold or silver, because the language
of the law is, that "the Bank shall at ail times receive

money on deposit," &c. The word Bank is not made use of
here to designate the house, the cashier, or the directors, but
the institution generally; and the cashier is the officer or
agent of the institution, with authority derived from the law,

and the nature of this, as well as of every other Bank is, to

receive money on deposit, receipt for the same, enter it upon
the books of the Bank, and pay it out again when called for,

without compensation. The question whether the directors

(a) Contra, Saioyer v. Stevenson, ante, page 24.

(1) S -e note 2, to the case of Saivyer v. Stevenson, ante, page 24.
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can control the cashier is not involved in this case. From
this view of the case, the court is of opinion that the judg-
ment below ought to be affirmed, (a)

Judgment affirmed.
BlacJcwell, for plaintiffs.

Kane and McRoberts, for defendant.

Richard Ageless, Appellant, v. Timothy Seekright, ex dem.
of the heirs of George Lunceford, deceased, Appellee.

APPEAL FROM MONROE.

By the ordinance of 1787, but two of he subscribing witnesses to a will are
required to prove it, and a will attested by three, one of whom is a devisee
in the- will, is valid.

M. devised and bequeathed by will, aH his estate to bis daughter, R., but if he
ditd before she became of a e, then to his friend G. fc>. R. died be. ore she
came of age, and G. S. died before R. It was held that the devise to G. S.

was a good executory devise, and that the estate passed to his heirs.

Opinion of the Court by Chief Justice Reynolds. This
was an action of ejectment, commenced by the defendant
here in the court below, to recover the possession of certain

lands lying in the county of Monroe. The ability with which
this case was argued, and the magnitude of the claim, has
induced this court to bestow more time on its investigation

than in any ordinary case. Four errors have been assigned

as causes for reversing this judgment, and if either of them
is well taken, the plaintiff in error must prevail.

1. The will set out in the record was not legally attested

by three witnesses, one of the witnesses being a devisee.

2. The will was not proved according to law.

3. By the will, George Lunceford took nothing.

4. The contingency upon which the devise was to take effect

did not happen.

"We will consider these questions in the order in which
they are presented: and 1. The will was not legally attested

by three witnesses, one of the witnesses being a devisee.

"Without deciding how far this would affect the validity of a

will where it was required that three " subscribing " witnesses

(a) The acts of a cashier of a B-ink, done in the ordinary course of the
business ac:ualy confided to sue i an office -, are pr,ma facie evidence h t

tliev w re within the sc pa of his duty. Fleckner v. Bank of United Slates,
3 Wheat., 338,
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should prove it, it is a sufficient answer, that by the law
which governs in this case, but two of the subscribing wit-

nesses are required to establish the execution of a will, and
when thus proven, is good to all intents and purposes : 2.

The will Avas not proved according to law. In answer to this

objection, the court need only add, that the will was proven
by two competent witnesses, (the said devisee not being one
of them) before the proper officer, and in such manner as

comported with the statute. Having disposed of the two
first errors assigned, the court will consider the two last

together. Daniel McCann, by his last will and testament,

dated the 27th day of January, 1806, after ordering his legal

debts to be paid, devised his estate as follows :

" I give and bequeath all my residue and remainder of my
personal and real estate, goods, chattels and credits, and
lands and tenements, and hereditaments of what kind and
nature soever, to my beloved daughter, Rebecca and it is my
further will and desire, that should the Almighty take away
my said beloved daughter, Rebecca, before she comes of age
to receive the said legacy, then and in that case the same
personal and real estate to return to my beloved friend

George Lunceford, to whom I bequeath the same on the pro-

viso above mentioned."
George Lunceford, the executory devisee, by the said will

appointed one of the executors, and died in the year 1808.

The testator died in possession of the premises in the year

1806. Rebecca McCann, the devisee, died in the year 1815
or 1816, and under the age of twenty-one years. It was con-

tended for by the counsel for the plaintiff in error, that by
the devise to Rebecca McCann, she took an estate in fee sim-
ple, and that therefore the limitation over to Geoige Lunce-
ford was void, being repugnant to the previous estate granted,

and in support of this position the case of Jackson v. Bobbins,
16 Johns. Rep., p. 537, was cited and relied upon. We have
examined this case minutely, but can not say it will warrant
this conclusion. One of the principles there decided, grew
out of the effect to be given to lord Sterling's will. Pie de-

vised his estate to his wife, and then said, "in case of the

death of my wife without giving, devising, and bequeathing
by will or otherwise, selling or assigning the estate or any
part thereof, he doth give and devise all such estate as should
so remain unsold, undevised, or unbequeathed, to his daugh-
ter, lady Catharine Duer." This limitation over was there

adjudged (whether considered as a remainder or as an execu-
tory devise) bad. The case differs materially from the one
before the court. In the first, an express power was given
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to lady Sterling to dispose of the estate in such manner as

she should think proper. In the latter no such power is

given to the first taker, but the interest of the executory
devisee is made to depend entirely upon the contingency of
the first taker dying before she "becomes" of sge to receive

the legacy. This power of disposing of the estate given to

the first taker, has been considered even from the time of
lord Coke, as carrying the absolute fee, except when coupled
with a life estate ; then it is said, that a power to sell creates

no greatei interest. If the power of absolute disposal had
been given to Rebecca McCann, we might well question the

validity of the limitation over, for the very essence of an
executory devise, consists in the inability of the first taker to

destroy it by disposing of the estate devised. In the emphatic
language of the books, it can not be created, and it can not
live under such a power in the first taker.

Hence, and hence only, do we account for the decision in

the case refered to in 16 Johns. Rebecca McCann surely

took a fee, but a fee conditional, subject to be defeated upon
her dying before she arrived at full age, and not as was sup-

posed by the counsel, a fee absolute.

There is no doctrine better settled than that a fee may be
limited after a fee, and this happens, says justice Blackstone in

his second Yol. Coin., p. 172, "when a devisor devises his

whole estate, in fee, but limits a remainder thereon to com-
mence on a future contingency, as if a man devises land to

A. and his heirs ; but if he dies before the age of twenty-one,

then to B. and his heirs, his remainder, though void in a deed,

is good by way of executory devise." See 12 Mod., 287. 1

Tern., p. 164.

Another very strong case is reported in second Wilson, p.

29, Goodright, ex. dem, &c, v. Searle and wife. The devise

was to P.,*his heirs and assigns forever, but if he should die

before he should attain the^age of twenty-one years, leaving

no issue at the time of his death, then the same was devised

to C, her heirs and assigns forever. This the court held to

be a good executory devise, and surely the words of inherit-

ance are equally as strong as in the case before the court.

Having disposed of this branch of the subject, we will next

inquire whether the circumstance of George Lunceford dying

before the contingency happened upon which he was to take,

destroyed his interest, and if not. whether he had such an

interest as would descend to his heirs at law. As evidence

that at common law, contingent remainders and executory

devises are transmissible and will descend to the heirs of the

person to whom they are limited, although he chance to die
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before the contingency happens, (without farther reasoning)

the court refer to Pollexfen, 54; 1 Rep., 99; Gas. Temp.
Talbot, 117; 7 Cranch, 469; P. Williams, 564; 2 Munford,
479. Let the judgment below be affirmed and the defendant

recover his costs, (a)

Judgment affirmed.

Kane, for plaintiff.

Starr and Baker, for defendant.

David Everett, Appellant, v. William Morrison-

, Appellee.

APPEAL FROM ST. CLAIR.

An undertaking- by pa' ol by whinh a third person obtains credit, is collateral,
within the statute of frauds and perjuries, and not b nd ng.

This case came into the circuit court of St. Clair county
by appeal from the judgment of a justice of the peace
in favor of Everett against Morrison. The circuit court
reversed the judgment of the justice and gave judgment in

favor of Morrison, and from which Everett appealed to this

court. The bill of exceptions taken on the trial in the circuit

court, presents the following state of facts: William Padfield,

a witness sworn on the part of Morrison, stated that in August,
1817, he was selling goods as agent for Morrison, at witness'

house in St. Glair county—that Bailey applied to witness to

purchase goods on credit, which was refused. Bailey then
produced Everett, who agreed to go Bailey's security for the
amount of goods Bailey wanted, with which agreement witness
was satisfied, and sold to Bailey goods out of the store to the
amount of the account sued on, to wit

:

"August 9, 1817.

Isaac J. Bailey, Dr.
To William Morrison,

For goods delivered by William Padfield—David
Everett, security. . . . $46.50

William Padfield, sen'r.

Witness told Everett that he would charge the goods to Bai-
ley, and set him, Everett, down as security, which he accord-
ingly did by charging the goods to Bailey in a book, and
placing the name of " David Everett, security," at the top of

(a) 4 Kent's Comm., 257 to 275, as to the history, variety, quali ies, &c, of
exccuto y devises.
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the account. Witness stated that he would not have given

credit to Bailey for the goods, but sold them on the credit of

Everett. The goods were sold on a credit of four or six

months. Bailey remained in the county about eighteen

months after the sale, but no attempt was made by Morrison
to coerce payment from him. On the part of the defendant

it was proved that sometime in the summer of 1819, at the

house of Padfield, Everett told Padfield that Bailey was then

in St. Clair county, and had property enough to pay the debt,

and desired Padfield to coerce payment; and Robert Thomas
proved that early in that summer he was at Padfield's and
saw Bailey there with a valuable horse, which witness knew
to be the property of Bailey, and that Bailey also had a wagon
load of flour, &c. Everett also offered in evidence this

receipt

:

"August 23, 1819.

Received of David Everett, $16.25, the amount of his

account in the store at my house.

William Padeield,
for William Morrison."

The witness, Padfield, testified that the receipt embraced
only Everett's private account. This was all the evidence in

the cause; upon which Everett ins steel that his undertaking

being by parol, was within the statute of frauds and perjuries,

and not binding. The court, however, gave judgment for

Morrison, to reverse which Everett appealed, and assigned for

error of misdirection of the court in deciding that he was
liable on the undertaking as above set forth.

Opinion of the Court by Justice Wilson. The judgment
of the court below is reversed, because it appears that the

undertaking of Everett was only collateral, and as such, came
within the statute of frauds and perjuries.

To this opinion of the court, Justice John Reynolds dis-

sents, and delivers the following opinion.

The bill of exceptions in this case presents a state of facts

not very satisfactory. It is really difficult to know it Everett

be the scurity of Bailey or the principal in this transaction.

But from the best consideration I am capable of bestowing on

this case, I conclude that Everett was the person to whom the

credit was given, and therefore liable. The witness states

expressly that he would not give credit to Bailey, but that the

credit was given to Everett, yet in the same disposition he says,

Everett was the security of Bailey, and the charge is so made.

There being no writing in the case, it was contended that

Everett was not liable, as it was within the statute of frauds
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and perjuries. I am of opinion, according to the whole state

of facts as shown, that Everett is liable, (a) (1)

Judgment reversed.

Blackwell, for appellant

Kane, for appellee.

(a) Where t ie promise is an original undertaking it > eed not he in writing.
2 Johns, cas., 52. Where the promise to pay the debt of another is made at

the same time with the contract .o which it is collateral, it is incorporated into
it and becomes a part of it—the whole is on entire contract, and the want of
consideration, as between the plaintiff and the guaranty can not be alleged.
8 Johns., 29. If the whole credit is given to the

i
erson who comes in t >

answer for another, his undertaking is not collateral. Ibid. Per. K NT, (Jh.

Just.

(1) Parties may make valid contracts, though not in wrifng, to pay he
debt of another; but ;he new or original contract must be declared on: and
this must be founded on a new and original consideration moving to thepaity
making the promis , and the debt of the original debtor must not b f^ the con-
s-1 'rati-M] for the promise. Hite v. Wells, i7 111., 88. See Scott v. Thomas, 1

Scam., 59.

a promise made by A. to B. to pay a debt which B. owes to C. is not within
the st itute of frauds. Profiler v. V.neyard, 4 Gilm., 40. Eddy v. Roberts, 17

11., 505. Brown v. Strait et ah, 19 111., 88. Bristow et al v. Lane et al., 21
111., 194.

A verbal contract, not to be performed within a year, will not sustain an
action. Comstock v.' Ward, 22 111., 248.

The statute of frauds is presumed to hav been pleaded in an action before
a justice of the peace. Id.

The statute of frauds in reference to parol contracts for the sale of lands,
if relied on as a defense, must be pleaded, otherwise it will be held to be
waived. Lear v. Choteau et al., 23 ill., 39..
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Charles W. Hunter, Plaintiff in Error, v. Samuel Gilham,
Defendant in Error.

ERROR TO MADISON.

Under the practice act of 1819, bail bonds should be taken to the sheriff and
suits on them should be brought in his name. The act gives him no power
to assign tiiem to the plaintiff in the action.

Hunter brought an action of debt in the Madison circuit

court, against Gilham, on two bail bonds executed by Gilliam

to the sheriff of Madison county, in cases in which Hunter
was plaintiff. The defendant demurred generally to the dec-

laration, which the court sustained, and Hunter brought his

writ of error to reverse that judgment, assigning for error,

the sustaining the demurrer.

Opinion of the Court by Chief Justice Reynolds. The
thirty-fourth section of the act entitled " An act regulating

the practice in the supreme and circuit courts of this state,

and for other purposes," approved March 22d, 1819,* author-

izes the sheriff to take bail bonds to " himself." Such was
the fact in this case. The bail bonds were taken in the name
of the sheriff. The sheriff and the defendant were the legal

parties to the bonds, and there being no law of this state au-

thorizing the sheriff to assign such bonds to the plaintiff in

the judgement, the action should have been commenced in the

name of the sheriff, and not in the name of Hunter, who was

* Laws of 1819, p. 148, sec. 34.
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no legal party to the bonds. The judgment below must be
affirmed, and the defendant recover his costs. (1)

Judgment affirmed.

Starr, for plaintiff.

Smith, for defendant.

James & Paris Mason, Plaintiffs in Error, v. Christian
Eakle, Defendant in Error.

ERKOE TO MADISON".

A contract to pay a sum of money with twenty per cent, interest, is merged
in the judgment rendered upon such contract, and the judgment is then
controlled by the statute and not by the contract.

An execution issued upon such judgment for "twenty per cent, interest from
its rendition," will be quashed.

Opinion of the Court by Chief Justice Reynolds. The
only error assigned in this case is, that the court below erred
in refusing to set aside an execution which had issued in favor
of the defendant, against the plaintiffs. It was agreed upon
the argument, that the note upon which judgment was ren-

dered, stipulated for the payment of twenty per cent, interest.

The judgment was rendered for the amount of the prin-

cipal, with the twenty per cent, interest to the time of the ren-

dition of such judgment, but was silent as to any rate of
interest thereafter to be recovered. The execution com-
manded the sheriff to make the amount of the judgment with
twenty per cent, interest from the rendition of the judgment.
The court are of the opinion that the court below erred in
refusing to set aside the execution. The statute, it is true,

makes legal any rate of interest for which the parties contract,

but the statute also declares, that judgments shall bear but
six per cent, interest. When a judgment is obtained upon a
contract, that contract ceases to be, and is merged in the judg-
ment, and the judgment is operated upon, and controlled, not
by the contract, but by the statute.

The judgment must be reversed, the cause remanded with

(1) The statute now provides that when a bond is taken to the sheriff as in
this case, the bail "maybe proceeded ag inst by an acti not' -debt, in the
name of the plaintiff in the original action, as in the case of a recognizance
of bail." Purple's Statutes p. 124, sec. 4. Scates' Coinp., 237.
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instructions to the court below to set aside the execution,

The plaintiffs must recover their costs. (1)

Judgment reversed'.

Starr, for plaintiff in error.

Smithy for defendant in error.

John T. Lusk, Appellant, v. Daniel P. Cook, Appellee.

APPEAL FKOM MADISON"

In a suit by the assignee, against the assignor, seeking to recover on t>e
ground that he has used due diligence to recover of the maker, the rule is,

that he must show that he brought his action against the maker, at the first

term of the court after the note fell due.

A general demurrer to a narr. containing several counts, some of which are
bad, and one good, ought not to be su tained.

So too, when a count contains two distinct averments, one good and the other
bad, tlr> bad averment should be disregarded, as it does not vitiate the
whole count—the rule is, '' utile, per inutile non vitiatur."

This was an action commenced by the appellant, the plain-

tiff below in the Madison circuit court, against Cook, upon
his liability as assignor of two promissory notes. The declara-

tion contained but one count, and avers, 1. That the maker
of the note was, at the time it became due and payable, in-

solvent and unable to pay it, and so continued to the com-
mencement of the suit: 2. A showing of due diligence by
suits to enforce payment, and the prosecution of the maker to

insolvency. There was a general demurrer to the declara-

tion, which the court sustained, and gave judgment thereon

for the defendant. The only error assigned is that which ques-

tions the correctness of the judgment of the court below, sus-

taining a general demurrer to the declaration.

Opinion of the Court hy Chief Justice Reynolds. The
second averment in the declaration, is an attempt to show the

use of due diligence by suits to enforce payment of the maker,

and prosecuting him to insolvency. This averment can not

be considered sufficient, for the reason that the plaintiff has

not availed himself of the earliest means which the law

afforded him, but suffered himself to sleep until one or two

terms of the court had elapsed after the notes became due,

(1) Affirmed in Pearsons v. Hamilton, 1 Scam., 415.
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before prosecuting his suits against the maker. The law is,

that where the assignee seeks to recover of the assignor, on
the ground that he has used due diligence to obtain the

money of the maker, but has failed, he must show that he
commenced his action against the maker, at the first term of

the court, which happened after the note became due, pro-

vided there be proper time for the service and return of the

writ. (1)
As to the first averment, the court has nothing further to

say, that what was said in the case of Thompson v. Arm-
strong', ante., page 48.

They have neither seen or heard any thing that has in-

duced them to disturb that opinion. The two cases are

entirely opposite. The first averment then, must be deemed
to contain a good cause of action, and the demurrer being a

general one, ought to have been overruled. There is no prin-

ciple in pleading better settled than when a declaration con-

tains several counts, one of which is good and the others bad,

that a general demurrer to the whole declaration can not be
sustained. So too, where a count contains two distinct aver-

ments, one of which gives a cause of action and the other

does not, the bad averment must be regarded as immaterial,

and does not vitiate the whole count or declaration, and a

general demurrer thereto ought not to be sustained. (2)

"We have shown that the second averment in the declara-

tion does not constitute a sufficient ground of action, and
therefore is not, according to the technical doctrine of the law,

double. It must be esteemed as surplusage, and wholly imma-
terial, and the defendant below should have disregarded it

and taken issue upon the first averment, which is the substan-

tive cause of action, as determined in the case before cited,

(a) the rule being that utile per inutile non vitiatur. The
judgment below must be reversed and the cause remanded,

(1) See note to the case of Mason v. Wash, ante, p. 39.

(2) Affirmed in St icy v. Baker, 1 S am., 421. Cowles v. Litchfield, 2 Scam.,
356. Fitch v. Ha g it, 4 Scam., 52. Prather v. Vineyard 4 Gilm., 40. Young
v. Campbell et al., 5 Gilm., 82. Israel v. Reynolds, 11 111., 218. Governor of
Illinois v. Ridgway, 12 111., 15. Stout v. Whitney, d. 231. Walter v. Steph-
enson, 14 111., 77. Anderson v. Richards, 22 111., 217. Tomlin v. T. and P.
R.R. Co., 23 111,, 429.

(a) Where there is a demurrer to the whole declaration, hut one count is

good, the plaintiif must have judgment. Whitney v. Crosby, 3 CaL.e's Rep..
89, id. 263.
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with liberty to the defendant to withdraw his demurrer and

take issue upon the first averment in the declaration, (b)

Judgment reversed.

Smith and Starr, for appellant.

Zockwood, for appellee.

The Administrators, Widow, and heirs of T. Ernst, deceased,

Plaintiffs in Error, v. The President and Directors of the

State Bank of Illinois, Defendants in Error.

ERROR TO FAYETTE.

A debt due the State Bank secured by mortgage, is a debt due the state, which
the state can release.

Ferdinand Ernst, in his lifetime, on the 31st day of Au-
gust 1821, and Mary Ann his wife, made their mortgage to

the defendants, to secure the payment of eight hundred dol-

lars, twelve months after the date, according to the tenor of

a certain note made by Ernst on that day, for the use of the

people of the state of Illinois. This mortgage not being sat-

isfied, nor the money secured thereby paid, the defendants in

error sued out of the circuit court of Fayette county, a writ

of scire facias on the mortgage. At the return term of the

scire facias, the plaintiffs in error appeared and pleaded a

release of the mortgage debt, by an act of the general assem-

bly of the state, entitled " An act to authorize the adminis-

trators of F. Ernst to sell certain real estate."

To this plea there was a demurrer and sustained, and judg-

ment for the mortgage debt.

.Starr, for the plaintiff in error contended, first, that it was
competent to the legislature to release and discharge the

mortgage debt; and second, the bank was nothing more than

a trustee for the people, and the cestui que trust may release

a debt due to the trustee.

Blackwell, contra.

(b) Vide Thompson v. Armstrong, v. 48. Mo son v. Wash. p. 39. Tarltun
. Miller, p. 68.
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Opinion of the Court by Justice John Eeynolds. This was
a scirefacias upon a mortgage. Ernst, in his lifetime, loaned

from the state bank of Illinois, eight hundred dollars, and to

secure the payment of that sum, executed the mortgage deed,

as alleged in the scire facias. The bank obtained judgment
in the circuit court of Fayette county against the plaintiffs in

error, to have the mortgaged premises sold, and to reverse

that judgment this writ of error is prosecuted.

In the court below the plaintiffs in error pleaded a statute

passed Feb. 18, 1823,* by the general assembly of this state,

in bar of this demand. To this plea there was a demurrer,,

which presents to the court the statute above referred to.

On a full and correct examination of the above recited act,

it appears to the court to embrace this case. It was the inten-

tion of the legislature to release the estate of Ernst, from all

debts due the state. The above debt is due the state. The
judgment of the court below must be reversed at the costs of

the defendants in error, (a)

Judgment reversed.

* Laws of 1823, page 177.

(a) The part of the act of 1823 referred to, is as follows: "And the estate
of the said F. Ernst, deceased, is hereby released from the payment of any
debt due by said estate to this state." Laws of 1823, page 178.

The act establishing the state bank, at page 85, (laws of 1821) requires that
the notes and mortgages shall be made "payable to the president and direct-
ors " of the bank, " for the use of the state."
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Richard W. Chandler, Plaintiff in Error, v. John H. Gay,
Defendant in Error.

ERROR TO ST. CLAIR.

The circuit court can not arrest or interfere with the proceedings on an
award where the submission has been by bond or rule of court, except for

the causes expressly stated in the statute, to wit : that the award was
obtained by " fraud, corruption, or undue means."

It is error for the circuit court to enter up a judgment on an award.
The proper course is, under the statu' e of 1819, for a rule of court to be en-
tered up on filing the submission and award, requiring p rties to abide by
the award. A disobedience to this rule would be a contempt. (See act of
1827, Rev. Laws, p. 64.)

Opinion of the Court by Justice Smith. This was a pro-

ceeding under the statute of this state, authorizing and regulat-

ing arbitrations, approved 25th February, 1819. The plaintiff

in error applied, in the court below, by his counsel, to yet

aside the award made in this case, on the ground of uncer-

tainty, want of mutuality, as not embracing the matter sub-

mitted, and as not final.

He gave the defendant here, notice in the court below, of

his intention to make such application. It appears that the

circuit court entertained this motion, though alter hearing it

overruled the same, and directed the bond and award to be

filed ;
confirmed the award, and made it a judgment of the

court, and that Gay should recover the sum of thirty-eight

dollars and seventy-five cents.

The statute under which these proceedings were, as it is
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contended, correctly taken, provides " that the submission of

the parties may be made a rule of court, and after making an

award, a true copy thereof shall be delivered to each of the

parties, and if either of the parties refuse or neglect to obey

the award or umpirage, the other party may return the same
with the submission or arbitration bond, and the same award

or umpirage so returned shall be entered on record and filed

by the clerk, and a rule of court thereupon made, and after

such rule is made, the party disobeying the same shall be

liable to be punished for a contempt of court on motion, and

that process shall issue accordingly, which process shall not

be stayed or impeded by order of any court of law or equity,

until the parties shall in all things obey the award or umpir-

age, or unless it shall be made to appear on oath, that the

umpire or arbitrators misbehaved, and that such award or

umpirage was obtained by fraud, corruption or other undue

means: provided, that before such rule shall be granted, the

party moving therefor shall produce to the court satisfactory

evidence of the due execution of the arbitration or submission

bond, and that the party refusing or neglecting to obey the

award or umpirage, hath been furnished with a true copy

thereof."

It is alleged for cause of error, that the court below erred

in not setting aside the award for the reasons set forth in the

notice of the plaintiff of his motion, and in rendering judg-

ment for the plaintiff in error on the award, before deciding

on the said motion of the plaintiff in error.

The force of the reasoning of the counsel, is not perceived,

as to the error of the court below, in deciding on the appli-

cation to file the arbitration bond—and award, before pro-

nouncing an opinion on the motion of the counsel in the

court below to set aside the award ; nor can it be perceived

why the judgment can be erroneous, if warranted by the

statute, because of the order of precedence given to it over

a motion clearly coram non judice. It is very apparent that

the application by notice and motion, before the filing of the

submission or arbitration bond and award, was wholly irregu-

lar, there being no record or evidence in the court below of

any proceedings upon which to base such notice and motion.

The statue in question has very clearly provided the mode

and order of proceeding, and had the present plaintiff desired

to have resisted the filing of the bond and award, he could

have done so at the time of the application to file it, and

have shown to the circuit court the causes on which he predi-

cated such resistance.

If the reasons assigned came within the causes of objection

12
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recited in the statute, it would have been the duty of the
court to have suspended the entry of the rule on the submis-
sion and award, and if satisfied by evidence, that the award
had been produced by fraud, corruption or other undue
means, to have arrested the proceedings or quashed the
award.

The language used in the act forbids the idea that the cir-

cuit court could arrest the proceedings, or interfere there-

with, except for the causes expressly therein stated, and the

same prohibitions extend equally to this court unless for

manifest error appearing in the record.

Thus far then, it is not perceived but what the proceedings

on the part of the defendant in error were correct, but it is

an important inquiry in this case to ascertain the nature and
extent of the order taken and entered upon filing the sub-

mission or arbitration bond and award.

The circuit court, it appears, confirmed the award, declared

it to be a judgment, overruled the motion to set aside the

award, and adjudged that Gay should recover against Chand-
ler thirty-eight dollars and seventy-five cents, as awarded.

Is this entry of the judgment in conformity with the pro-

visions of the statute ? If not, was the court authorized to

enter such judgment ? Will it be contended that the judg-

ment is the one contemplated by the statute? The statute,

it will be seen, directs a rule of the court to be entered on

filing the submission and award, leaving it uncertain, it
s

is

true, as to the precise form of that rule, or its extent.

For in the sentence immediately following, it declares that

the party disobeying such rule, after it is made, shall be lia-

ble to be punished for a contempt. The only rational con-

struction then, of the terms of the statute, must be, that the

rule to have been made, should have been one directing a

compliance with the award, leaving the party to his remedy

in case of refusal, by attachment for contempt.

The court are therefore of opinion that the decision of

the court below confirming the award be affirmed, and that

so much thereof as declares it to be a judgment of the court

directing the recovery of the sum of thirty-eight dollars and

seventy-five cents, being erroneous and not warranted by the

statute, be reversed. The cause is remanded to the circuit

court with leave to the defendent in error to perfect his pro-

ceed ino-s agreeable to the provisions of the statute, and that

each party pay one-half of the cost of the proceedings in

this court, .(a) (1)

(a) Duncan v. FLtcher, p st. Cromwell v. March.

(1) By the statute now in force in this state i is enacted (after providing the
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Taylor and Parker v. Kennedy, Treasurer, &c.

Abraham Taylor and Benjamin Parker, Plaintiffs in Error,

v. Thomas Kennedy, Treasurer, &c, Defendant in Error.

EEROK'TO CRAWFORD.

A variance between the instrument declared on, and the one set out on oyer,
is fatal on demurrer.

Opinion of the Court by Justice Smith. This was an action

on a security bond, given for the faithful performance of the

duties of Taylor, one of the defendants, as a constable for the

county of Crawford.
It is unnecessary to notice more than one of the several

causes assigned for error. The declaration, in setting forth

the bond, does not allege that the bond was executed on any
particular day or month, but generally in the year 1819.

Oyer of the bond being prayed and given, shows the bond to

have been executed on the day of 1825.

The defendant in the court below, after reciting the bond
iven on oyer, demurred to the declaration as insufficient,

he question of variance is then the simple and only question

to be decided. "Was this omission of the recital of time in

the declaration fatal? On this point the court can not enter-

tain a doubt.

The court need not enter into the reasoning which governs

manner in which arbitrations may be entered into,) that the parties ''may in
such submission, agree t.iat a judgment of any court of record competent to
have jurisdiction of the subject matter, ro be a name in such instrument,
shall be rendered upon the award made pursuant to such submission." Pur-
ple's statutes, p. 88, Sec. 1. Scutes, Comp., p. 209.

By virtue of this statute if the submission and award are in pursuance of
it, and the submission so provides, a judgment may be entered on the award.
Low v. Nolte, 15 111., 368 ; Thorpe v. Starr, 17 111., 199.

A judgment on an award can only be entere by a justice of the peace
when it is on a suit pending before him, and is by the par ies referred to
abitrators. Weinz v. Dopier, 17 111., Ill; Shirk v. Trainer, l0 111., 301.

A parol submission and award are binding in all cases except where a
writing is required to pass the title to the thing in controversy. Smith v.

Douglass, 16 111., 34.

If there is neither fraud or misconduct on the part of the arbitral ors, the
award is final. Merritt v. Merritt, 11 111., 565; Boot v. Renwick, 15 111., 461;
Bossy. Watt, 16 1 1., 99.

Unless the submission requires it, it is not necessary that an award should
be published, or that notice of it should be g ven to the parties. Nor need it

be in writing. Denman v. Bayless. 22 111., 300.

An award must be so certain that it can be easily comprehended, and be
carried into execution without the aid of extra . eous circumstances. Howar i

v. Babcock, 21 111., 2!9.

A court of equity may rectify a mistake of arbitrator , in omiting the name
of the person from an award to whom certain land was to b,- conveyed, if the
proof is clear and explicit as to what was intended by the arbitrators. Wil-
liams v. Warren, 21 111., 541.
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decisions on the subject of variance between the instrument
set out in the declaration and the one offered on oyer, nor is

it necessary to elucidate by comparison, that this was one
essential in its character, and might be important in its bear-

ing on the ultimate liability of the parties and in the decision

of the cause.

The court are therefore of the opinion that the court below
erred in overruling the demurrer, and that the judgment
below ought to be reversed and that the plaintiffs recover their

costs, (a) (1)

Judgment reversed.

John Johnson, Appellant, v. Richard Ackless, Appellee.

APPEAL FEOM ST. CLAIR.

The statute regulating appeals from a justice of the peace, in providing
that no continuance shall be allowed to eh her party af;er th > sec >nd te m,
was not intended to prohibit the court from taking such cases under advise-
ment after the trial.

In appeal cases, where the judge acts both as court and jury, a bill of
exceptions taken after the judgment of the court is rendered, is regular
and in time.

This was originally a suit brought before a justice of the

peace by Ackless against Johnson, and taken by Johnson by
appeal to the circuit court of St. Clair county. From the bill

of exceptions taken in the cause, it appears that the suit was
brought before the justice to recover the sum which Johnson
received of one Divers, for a certain tract of land, over and
above the sum of four hundred dollars, and it was proved by
the testimony of John Divers, that about three years ago

Johnson had sued Ackless before Divers for a part of the pur-

chase money which Ackless owed Johnson for a certain tract

(a) C< nnally v. Cottle; Rust v. Frothingham and Fort; Prince v. Lamb.
(1) As to craving oyer, see Sims v. Hugsby, j ost ; Bogardus v. Trial, 1 Scam.,

63: Collins v. Ayers, 13 111., 362 ; Harlow v. BoswelL,lC) 111., 57; and notet;
Mason v. Buckmaster, ante, p. 27.

A note was described in the declaration as being payable "on or before,"

&c, the note offered in evidence was pavable on the clay named, and not on
or before. Held that this did not constitute a variance between ths decla-
ration and the proof. Morton v. Tenny, 16 111., 491.

Where a note off red in evidence differed in amount a half cent from the
one declared on. it was held to he a variance, and that it could not be received
in evidence. Spangler v. Fugh, 21 TIL, 85.

When an instrument is n t truly described in its material parts, it can not
be read in evidence under a special count. Higgins v. Lee, 16 111., 495.

See also, 1 axterv. Knox. 19 TIL, 267; Crittenden et al. v. Ft ench, 21 111.,

598; Van Court v. Bushnell ct al., id., 624; Freeman's Digest, p. 1317.
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of land, for which land Ackless had before agreed to pay
Johnson $800, and had paid $400, and that $400 remained
unpaid. That at the trial before Divers, Ackless stated that

he was unable to pay for the land, and would give up to John-
son what he had paid if Johnson would take the land and
release him from paying the residue ; that after some conver-

sation Johnson agreed to Ackless' proposition, and delivered

up to Ackless the notes which Johnson held on him for the

$400, the residue of the purchase money for the land, and
Ackless delivered up to Johnson the bond he held on him for

the title to it, and the contract of purchase was fully rescind-

ed. Afterwards, and before the company separated, Johnson
offered to sell the land, and called on the company to take

uotice that it was his intention to give Ackless all he could get

for the land over and above the sum of $400, and that Divers
afterwards purchased the land of Johnson for $453, one hun-
dred and fifty of which was paid in cash, and the balance in

horses. On this evidence, Johnson insisted that the testimony
showed a naked contract, without any consideration to support
it, but the court was of a different opinion and rendered judg-
ment for Ackless. The attorney for Ackless protested against

any bill of exceptions being presented at that term (August
term, 1824,) for the reason that the evidence upon which the

judgment was rendered was heard at August term, 1823; but
this objection the court overruled.

Opinion of the Court hy Justice Lockwood. This is an
appeal from the circuit court of St. Clair county. The cause
originated before a justice of the peace, and was brought into

the circuit court by appeal, the appeal was tried at the second
term after taking of the appeal, but was not decided until the
fourth term. The record states that the continuance after the
trial was at the instance of the court, and because the court
was not sufficiently advised what judgment to give. It is

objected on the part of the appellee that the court had no
power to continue this cause after the trial. This objection

can not be entitled to any weight. The statute could only
have intended to restrict continuance at the instance of one
party when opposed by the other. And such has been the
practice of the circuit courts ever since the state courts have
been established. The plaintiff in the appeal had regularly
brought and prosecuted his appeal, and it would consist

neither with law nor common sense, that the delay of the
court should defeat his appeal. Should, however, the objec-

tion prevail, the consequence would be that the judgment of
the circuit couit must be reversed. But for the reasons above
given, the court do not consider it to be erroneous for the court
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to take cases under advisement after two terms have elapsed
since the taking an appeal from the decision of a justice of
the peace. The appellee also objects that the bill of excep-
tions was irregularly taken. The bill of exceptions was taken
at the term judgment was pronounced. The appellant had
no opportunity of taking it sooner, for until the decision he
could not know that he should have any ground of exception.

The court in the decision of appeals perform the duty both of
court and jury, and until the case is decided it can not be
known whether it will be necessary to except. The trial of

appeals in the circuit court is an anomaly in the law, and the

rules of taking bills of exceptions in ordinary trials by jury,

can not apply. It therefore appears to the court that the bill

of exceptions was properly taken. The only question on the

merits of this case is, whether there was any consideration for

the promise of the appellant. On this point the court can not

for a moment entertain a doubt. The promise given in evi-

dence was entirely gratuitous, it was a nude pact. The judg-

ment therefore must be reversed. (1)

Judgment reversed.

Blackwell, for appellant.

Cowles, for appellee.

More and Bates, Appellants, v. Bagley, Borer and Bobbins,
Appellees.

APPEAL FROM GREENE.

If a party neglects to make his defense at law, a court of chancery will not
relieve him.

Opinion of the Court by Justice Lockwood. It appears

from the bill exhibited in this cause, that an action was com-
menced before a justice of the peace on a promissory note,

and that on the trial of the cause, the defendants offered to

prove by their own oaths the fact, and called, on plaintiffs

(1) The eases of Swrtfford v. Dovenor, 1 Scam., 165, and White v. Wiseman,
id., 169, are cited in ".Freeman's Digest, p. 1178, Sec 13, as conflicting with this

case; but in the first of those cases the court refer to this case, and expressly

say the question here decided is not the one presented there. But it is now
settled by the act of 1837 in accordance with this decision. Purple's Statutes,

p. 824, Sec. '.'2 ; Scates' Comp., p. 263. County of Crawford v. Spenney, 21 111.,

290; Stevmson v. Sherwood, 22 111., 238.
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below to disprove, that the consideration of the note was for

the sale of an improvement on public lands. The bill also

states that the justice overruled this defense, and gave judg-

ment for the plaintiffs. Without intending to decide whether
this defense ought to have availed the defendants if they had
proved it, it is sufficient for this court to say, that the com-
plainants have mistaken their remedy. The defense set up
by the complainants before the justice was purely a legal one.

Their only remedy, in case the justice decided erroneously,

was to appeal to the circuit court. The complainants hav-

ing neglected to avail themselves of this remedy, can not

now ask the interposition of a court of equity. The allega-

tion in the bill, that complainants could only prove the facts

in what the consideration of the note consisted, either by their

own oath, or the oath of the plaintiff, can be no reason for

not prosecuting an appeal from the justice's decision. Had
an appeal been taken, the complainants could, by filing a bill

of discovery, have obtained the necessary proof. In the case

of Duncan <& Lyon, 3 Johnson's Chan, cases, 351, chancellor

Kent says, that " it is a settled principle that a party will not
be aided after a trial at law, unless he can impeach the justice

of the verdict or report (of referees) by facts, or on grounds
of which he could not have availed himself, or was prevented
from doing it by fraud or accident, or the act of the opposite

party, unmixed with negligence or fault on his part." The
decree below must therefore be reversed, (a) (1)

Decree reversed.

MeBoberts, for defendants in error.

(a) The court of chancery will not relieve a par'y on the ground of his
having proceeded to trial at law without sufficient evidence, when it was in
his power to have obtained that evidence by a bill of discovery. 4 Johns. Rep.,
510.

(1) It was said by the court in Propst v. Meadoivs, 13 111., 169, that "It is
within the ordinary jurisdiction of this court to grant relief against judg-
ments at law, either by granting new trials, or by perpetual injunction", if it

shall appear that the judgnvnt complained of was obtained oy fraud, or
resulted from inevitable accident, and ^hat the courts of law can ivt grant
adequate relief." See Bemgenon v. Turcotte, post; Hubbard v. Hobson,
id. ; Beames et al. v. Denham et al., 2 Scam., 58; Wierich v. DeZoya, et al.,

2 »cam., 388; Scott v. Wliitloic, 20 111., 310.

A party who seeks to set aside a judgment by a proceeding in chancery, so
as to obtain a new trial, must show himself clear of all Inches, and also that
every effort on his part was made to prevent the judgment against him.
Baliance v. Loomis, et al., 22 111., 82.

The rule that equity will not relieve against the neglect of a party in a suit
at law, who has not made a proper defense, or to move for a new trial, will de-
pend npon the fact that he knowingly had a day in court. Owens v. Ranstead,
22 Id., 161,



96 VANDALIA.

Browder v. Johnson.

Jonathan Beowdee, Appellant, v. Jeeemiah Johnson, Ap-
pellee.

APPEAL FROM WASHINGTON".

This court can not and will not look at things the clerk may, without authority
and irregularly, incorporate into the record.

Opinion of the Court by Justice Smith. This was an action

of covenant for rent, and a verdict was rendered against the

appellant in the court below, who applied to the court for a

new trial, on the grounds that the verdict was against law
and evidence, that the damages were excessive, and that the

jury acted under mistaken impressions as to the right of the

parties. This application was refused. The imperfect state

of the pleadings and the record, render it extremely difficult

to say what ought to be done in reviewing the- cause. It

seems, by looking into the pleas and replications, that a per-

fectly immaterial issue has been made between the parties,

and is in some measure the cause of the novel manner in

which the record recites the proceedings had in the cause.

Whether the court ought to look into a question which would
naturally present itself in this state of the pleadings when it

is not assigned for error, and was not noticed in the argument,

is a matter on which they will not now decide, nor what effect

it might have had in determining this cause. The only ques-

tion which the counsel on both sides have presented for the

consideration of the court is, whether the court below acted

correctly in refusing the application for a new trial. From
the state of the record, as the evidence on the trial has not

been embodied in a bill of exceptions, and the affidavit of one

or more of the jurors could only have been regularly brought

before this court by being also incorporated in the exception

of the counsel to the decision of the court in refusing a new
trial; on that ground, the court can not perceive the most
distant means of ascertaining whether the court could have

erred, in its refusal to grant the new trial. It becomes there-

fore impossible, from the manner in which the question is

presented, to inquire into the causes of error. It is true, the

clerk has, without authority, and very irregularly, incorpo-

rated the affidavit in the record, but still the court ought not,

and can not notice it, though if they were disposed to over-

look the irregularity in the present case, they could not say

that the court below ought to have received the affidavit of
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the jurors, to impeach or set aside their verdict, (a) There
then being no point regularly before the court, and being in

this instance not disposed to examine into causes of error not

assigned nor noticed in the argument, (though if injustice

were likely to happen, they do not say that they would not
feel it their duty to examine and decide points of importance
which may have escaped the examination of counsel,) they
must affirm the judgment of the court below with costs. (1)

Judgment affirmed,

Starr, for plaintiff in error.

McRobertSj for defendant in error.

(a) See Sawyer v. Stephenson, ante, page 24. Forester, &c. v. Guard,
Siddell 3c Co., page 74.

(1) In relation to an affidavit, copied into the record but not preserved by a
bill of exceptions, the court used the following language: " We have often
and uniformly held, that to entitle papers and proceedings of this character
to notice in this court they must either be copied into, or so specifically
referred to by the bill of exceptions, as to leave no doubt of their identity,
and that the partv intends to rely on them in support of his case." Hatch v.

Potter, 2 Gilm., 725. And to the same effect are Rust v. Frothingham, el al.,

post. Sims v. IJugsby, id. McLaughlin v. Walsh. 3 Scam., 185. Cummings
v. McKinney, 4 Scam., 59. Saunders v. McColUns, id., 419. Corey v.

Russell, 3 Gilm., 366. Edwards v. Patterson, 5 Gilm.. 126. Petty v. Scott,
id., 20 ». Holmes v. The People, id., 480. Mann v. Russell, 11 111., 586.

Magher v. Hoioe, 12 III, 379. McBain v. Enloe, 13 111., 78. Muss v. Flint et

al.% id., 572. McDonald v. Arnold, 14 ILL, 58.

13
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Joseph Cornelius, Appellant, v. Eobert "Wash, Appellee.

APPEAL PROM ST. CLAIR.

Where the relation of client and counsel is created, the counsel must
contribute his own legal knowledge and assistance in the suit, and aid in
conducting it to a final determination.

The confidence reposed in counsel is of a personal nature, and can not be
delegated to another without the consent of the client. The client is

entitled to receive the identical legal services he contracted fur.

Wash sued Cornelius before a justice of the peace in St.

Clair county, for his services as attorney and counsellor, and
recovered a judgment against him, from which judgment
Cornelius appealed to the circuit court of said county. Trial

and verdict in the circuit court for Wash for $59 in damages.

A motion was made by defendant for a new trial, which was
overruled, and thereupon a bill of exceptions was taken,

from which it appears, that on the trial of the cause in the

circuit court, the plaintiff, Wash, read in evidence to the jury,

the following obligation, viz.:

Belleville, Nov. 9, 1819.

Whereas, I have employed E. Wash in the suit instituted

by George, a black man, again st Eobert Whiteside and F.

Bradshaw, for the recovery of his freedom, 1 hereby promise
and oblige myself to pay to said E. Wash or order, the fur-

ther sum of fifty dollars, as witness my hand and seal.

Joseph Cornelius, [seal.]

* Wilson, C. J., was absent the whole of this term.
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as the foundation of his action, and proved by H. Starr, that

the suit in the obligation mentioned, had been removed, to

the Randolph circuit court, and was there tried in the fall of

1820, and decided in faver of George, the black man in the

obligation mentioned, and his right to his freedom thereby

established; but the plaintiff did not prove that he rendered
any service in said suit as counsellor or attorney for said

George. This was the evidence on the part of the plaintiff.

The defendant, by his counsel, then moved the court to in-

struct the jury as in case of a nonsuit, because the plaintiff's

evidence did not show that he had rendered any service in

said suit as attorney for George, and was not entitled, there-

fore, to recover on the obligation. The court refused to give

the instructions asked for, but instructed the jury that if they
believed that the obligation imposed on "Wash the duty of
rendering services in the action as attorney, they should find

for the defendant; but if they believed that by the contract
specified in the obligation that Wash was to have the fifty

dollars on George's recovering his freedom, whether Wash
rendered services in the cause or not, then they must find for

the plaintiff; and the court left the construction of the con-
tract thus far, to the jury. Mr. Starr was then cross-exam-
ined by the defendant, and stated . that the suit in question
was tried in the St. Clair court at the June term, 1820 ; that
he had no recollection that Mr. Wash was at court, or had
any thing to do with the management of the cause, but that
Mr. Peck appeared for George and managed the cause with
ability ; that a verdict was rendered for George for more than
four hundred dollars, and that the verdict was set aside and
a new trial awarded, and that the cause was removed to Ran-
dolph county, and there tried as above stated

; that he ap-
peared for George as attorney there, that George employed
him, and that Mr. Wash was not there. It was further proved
that the suit in the obligation mentioned, was commenced in
the St. Clair court in July, 1818, by the late Mr. Mears, and
in all the steps taken in the cause, Wash's name no where
appeared as attorney. It was further proved by D. Black-
well and J. Turney. that on the trial in June, 1820, on call-

ing the cause, that Mr. Wash did not appear on being called,

and that Mr. Peck and Mr. Carr, both lawyers, voluntarily
told the court that . they would attend to the cause for Mr.
Wash, and they did attend to it at that time. It was further
proved that Mr. Carr became the partner of Mr. Wash in the
spring of 1820, but there was no proof that either Mr. Peck
or Mr. Carr, was employed by Mr. Wash to represent him in
the cause. The defendant proved by his own oath, that Carr
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exacted a fee from him for those services of twenty-five dol-

lars, which, he had paid, and said nothing about his being
concerned with Wash as a partner. The plaintiff then gave
in evidence the following writing under seal, viz. :

Belleville, Nov. 9, 1819.

Three months after date I promise to pay P. Wash, or order,

sixty dollars for value received, as witness my hand and seal,

Joseph Cornelius, [seal.]

and proved that it had been given to him by defendant at the

same time, to secure a fee in the same suit for his services as

attorney, &c, and that at the last term of the St. Clair court

an action was tried on the note between the present parties,

and that defendant relied on a failure of consideration on the

ground that Wash did not render any services, and the jury

found a verdict for him, Cornelius. Here the evidence

closed, and the court instructed the jury further, that al-

though the plaintiff did not in person attend to the suit for

George, yet if Peck and Carr did attend to it for him as well

as Wash could have done, Wash would have a right to re-

cover, and they ought to find for him. The defendant ex-

cepted to this opinion, and appealed to this court.

Opinion of the Court by Justice Lockwood. Two questions

are presented in this case: 1. What is the true construction

of the obligation made by the plaintiff in error to the defend-

ant in error? 2. Ought the instructions prayed for to have

been o-iven to the jury? On the first point, the court are of

opinion that by the true construction of the contract of the

parties, the relation of client and counsel was created, and

that it became necessary for Mr. Wash either to have con-

tributed his legal knowledge and assistance in the suit of

George against Witeside and Bradshaw, or have been ready

and willing at the trial to have aided and conducted the suit

to its final termination. The confidence reposed in counsel

is of a personal nature, and can not be delegated without the

consent of the client. The evident object of the party in

making this contract being to obtain the legal services of Mr.

Wash in prosecuting the suit, the court ought to have in-

structed the jury that, unless they believed Cornelius had

dispensed with the personal services of Mr. Wash, they ought

to find for Cornelius.

In relation to the second charge given to the jury, to wit

:

" that although the plaintiff did not in person attend to the

suit for George, yet if Peck and Carr did attend to it for him,

as well as he, Wash, could have done, Wash would have a

right to recover." If the court is right in their construction
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of this contract, this instruction was clearly wrong. In the

employment of counsel to manage a cause, the client is gov-

erned by a variety of considerations which relate to the char-

acter, learning and skill of the lawyer, and whether the cli-

ent exercises a sound judgment in h:s selection, is a matter
in which he alone is interested, but he is entitled to receive

the identical legal services he has contracted for. It may,
with propriety, be asked, by what rule could a jury decide

whether Peck and Carr did render the same services that

"Wash might have done, had he been present? It is only suf-

ficient to state the question to show the utter impracticability

of its being determined by a jury. They can have no data

on which to predicate an opinion. The judgment must be
reversed with costs, with permission to the defendant in error

to have the cause remanded to the circuit court for further

proceedings, not inconsistent with this opinion. (1)

Judgment reversed,

Blachwell, for plaintiff.

Starr, for defendant.

(1) If attorneys who are co-partners, accept a retainer, the contract is joint,
and cont nues to the termination of the suit, and neither can be released 'from
the obligations cr responsibilities assumed, either by a dissolution of their
firm, or by any other ac^ or agreement between themselves. Walker v.

Goodrich, 16 Id., 341.

An attorney a? reed with a father to institute proceedings for the division
and sale of land held by the father and his daughter in common, and the
father agreed to pay for such services five hundred dollars when the land
should be sold and the purchase money become due, or the usual fee in case
the attorney should fail to procure the division. The father died after an
order for the sale had been entered by the court but before the sale had taken
place; and the guardian of the daughter had the suit dismissed. Held, that
the attorne " was only entitled to the usual fee for his services. Bunn et

al. v. Prather, et al., 21 111., 217.

Contingent fees to attorneys are not against law or public policy. NewMrk
v. Cone, 18 111., 449.
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James C. "Weight, Plaintiff in Error, v. The People, De-
fendants in Error.

EKEOK TO MADISON.

It is not an indictable fraud to seperate the condition from the penalty of the
bond—it is not such an act as common prudence can not guard against.

The act of 1819, respecting crimes and punishments, has fully provided for
cases of ihis description.

Opinion of the Court ~by Justice Smith.* The early adju-

dication in England on indictments for frauds, appear, from
the reports of the cases, to have been unsettled and contra-

dictory. The leading case, which seems to have settled the

doctrine, and to have established a channel through which the

difficulties and perplexities arising from those decisions might
be avoided, is the case of The King v. Wheatley, decided in

February, 1761, and reported in 2d Burrow, 1125.

The distinction laid down in that case, between public and
private frauds, has, it is believed, been the great criterion

which courts of justice have adopted, by which to judge of

the criminality of the act, and whether the perpetrator was
liable to indictment and punishment, under the common law.

The very lucid opinion of Lord Mansfield in that case, and
unanimously concurred in by all the judges present, although

not obligatory on this court, will yet certainly be respected,

when the elevated characters and great legal attainments of

the persons who composed that tribunal are considered. The
opinion of Lord Kenyon was, that that case established the

true boundary between frauds that were, and those that were

hot, indictable at common law. That case required that the

fraud should be of such a nature as would affect the public,

or that it should be a deception that common prudence and

care could not guard against, or that false tokens should have

been used, or a conspiracy entered into to cheat. The offense,

in the language of Lord Mansfield, to be indictable, must be

such an one as affects the public; as, if a man uses false

weights and measures, and sells by them, to all or to many of

his customers, or uses them in the general course of his deal-

ing. So if a man defrauds another under false tokens—for

these are deceptions that common prudence and care are not

sufficient to guard against. So if there be a conspiracy to

cheat—for ordinary care and caution is no guard against this.

* Lockwoop, justice, having prosecuted the defendant in the court below
while attorney general, gave no opinion.
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The cases liereput are certainly more than mere private injuries,

they are public offenses. This doctrine has been fully recog-

nized by the supreme court of New York, in the case of The
People v. Babcock, 7th Johns., 201.

In the present case it is a mere private injury—the public

could in no way be affected by the act; nor is it a case of false

tokens, which is necessary to be shown in a fraud on a private

individual. The act of separating the condition written under-

neath the obligation, which was to determine the time of pay-

ment and liability of the parties to it, can not be considered

as an act which common prudence might not have guarded
against. It might have been avoided in various ways. By
taking from Wright an instrument expressive of the condition

upon which the obligation was given, instead of having it un-
derwritten, or by having the condition inserted in the body of

the obligation, according to the most common and usual

method in practice.

The form of the obligation and defeasance, serves only to

show with reference to the present case, that the obligors

reposed great confidence in the person to whom they gave it.

I feel more confirmed in the general view taken of the case,

upon an examination of the sixth section of the acts of the

legislature of this state of the 23d March, 1819, respecting

crimes and punishments, which has fully provided for the de-

facing of instruments, obligations, &c, to which class of cases

the present one might safely be arranged. The judgment of

the circuit court must therefore be reversed, (a.)

Judgment reversed,

(a The sixth section of the act respecting crimes and punishments, ap-
proved March 23d 1819, p. 215, provides, " That whoever shall forge, deface,
corrupt or embezzle any charters, gifts, grants, bonds," &c, shall be deemed
guilty of forgery, and shall be fined, put in the pillory, and rendered in-
famous.
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The People, on the relation of Wm. L. D. Ewing. v. George
Forquer, Secretary of State.

On a motion for a Mandamus.

The governor can not make an appointment in the recess of the general as-
sembly, unless the vacancy occurred since the adjournment of that body, il)

The secretary of state is not obliged to countersign and seal a commission
which the governor has no power by law to issue, and he may rightly refuse
to do it.

The court will not grant a mandamus to a person to do an act where it is

doubtful whether he has the rig i it by law o do such act or not.

Where a person is in office by color of right and exercising the duties thereof,
a quo warranto is the proper remedy tor another person claiming the same
office, and not a mandamus. (2)

The governor has no right to fill an office though created by law, during the
recess of the general assembly, where there never has been an incumbent
The word "vacancy" as used is contradistinguished from "tilled" or
" occupied."

When the return upon a rule to show cause why a mandamus should not
issue, contradicts ti:e facts set out in the affidavit upon which the rule is

granted, it seems that this court has n r
> power to ascertain the real facts, as

the legislature have provided no mode by which they are to be tried and
determined.

Opinion of the Court by Justice Lockwood. A rule was
granted by this court requiring the secretary of state to show
cause why a mandamus should not be awarded against him,
requiring him to countersign and seal a commission appoint-

ing Wm. L. D. Ewing, paymaster-general of this state. This

rule was granted on an affidavit made by Adolphus F. Hub-
bard, which affidavit states in substance that said Hubbard

(1) The subject of appointments to and removal from office by the governor,
is very fully discussed in the case of Field v. The People, 2 Scam, 79.

(2) This rule is very generally adhered to, if not universally. See People
v. Fletcher, 2 Scam., 487. W Imans v. Bank of Illinois, 1 Gilm., 671. Clark
\. The People, 15 111., 217. A in v. Matteson, 17 111., 167.

Where the parties lire commenced proceedings in another tribunal, to
obtain an adjudication of the question, ttie Supreme Court will not (except
in extraordinary cases interfere by mandamus, The People v. W(<rfield,
20 111., 159.

A writ of mandamus should show that the relator has no other remedy. It

is only granted in extraordinary eases, where, without it, there would be a
failure, of justice. If the party has sought, or may seek, other means of red-

ress, this writ should be denied. School Inspectors, &e. v. The People, 20
111., 525.

A mandamus is not the proper remedy to try the question of the location

of a public highwav, as between the public and the landholders over whose
land it is to be laid out. The court has a discretion in granting or refusing
it. The People v. Curyea et al., 16 111., 547.

Where a circuit judge refuses to sign a bill of exceptions, the prorer
rem dy is by mandamus. The People v. Pearson, 2 Scam., 189. Weaihe'-
ford v. Wilson, id. 256.

A mandamus confers no new authority, but only issues to compel a par y
to act where it was his duty to act without it. The People v. Gilmer, 5
Gilm., 249.

See also the following eases : The People v. Pearson, 1 Scam., 460. £ ante
v. Rockwell, 2 Scam., 3. Same v. Cloud, id., 362. Same v. Pearson, 3 Scam..

271. Same v. Scales, id., 35 . Moxoy v. Clab'-ugh l Gilm., 29. County of
Pike v. The St itc 11 II ., H03. Insane Hospital v. Higgins, 15 111., li>5. The
People v. Kdduff, Id. 501
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received a letter from Edward Coles, then being governor of

this state, that he intended to be absent from the state for a

period of time, and that in consequence of snch absence, the

duties of governor would devolve on the said Hubbard, he
being the lieutenant governor of the state. The affidavit

further states, that Coies absented himself from the state,

and that he, the lieutenant governor, entered on the duties

•of governor. The affidavit further says, that on the second
of November, 1825, he, the said Hubbard, did appoint the

said Ewing paymaster general, said office being then vacant,

by filling up and subscribing his name to a commission for

that purpose. That on the said second November, said Hub-
bard still being the acting governor, did in the office of secre-

tary of state, present to the said Forquer, he being secretary of
state, said commission, and requested him to countersign and
affix the seal of state to the same, which the said secretary of
state failed and refused to do. The letter referred to in the affi-

davit, and a commission appointing said Ewing paymaster-gen-
eral until the end of the next session of the general assembly,
were annexed to the affidavit. To the rule granted as above-
mentioned, the secretary showed for c: use why a mandamus
ought not to be awarded against him, the loiiowing reasons, to

wit: because Edward Coles was, on the day of presenting of
said commission, and had been from the 31st of October, 1825,
and has ever since remained in the administration of the office

of governor of the state of Illinois. He states as a further rea-

son why the vnandamus should not be awarded, " that it does
not appear from the records of his office, that said office of
paymaster had ever been filled by any previous appointment."
The secretary then admits that the lieutenant governor entered
on the discharge of the duties of the office of governor, and
continued in the discharge thereof, until the 31st of October,
1825, on which day he alleges, " that said Edward Coles re-en-
tered upon the discharge of the duties of said office of gov-
ernor, and has remained therein ever since." Upon the affi-

davit and accompanying documents, and the reasons, in writ-
ing as above given by the secretary of state, it has been
contended by the counsel for the relator, that a mandamus
ought to be granted. The facts stated by the secretary of
state were not disputed but conceded to be true.

The questions supposed to grow out of this application
have been elaborately argued, and the discussion has occu-
pied several days, yet it is expected that this court will, in
less time than was employed in the argument of the case,
make up and deliver an opinion, which in its consequences
may determine the question, whether Edward Coles or A. F.

14
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Hubbard is, according to the constitution, the governor of

this state. A question of such immense importance, whether
we regard the interest and dignity of the persons interested

in the result, or the right of the people to have the govern-

ment administered by the person to whom they have dele-

gated so important a trust, would seem to require that the

court ought to have more time for deliberation and examina-
tion, than the remainder of the present term. As, how-
ever, a decision has been anxiously pressed upon the court,

they have determined to give to the subject all the investiga-

tion which the shortness of the time, and the almost total

absence of law books and other sources of information, will

permit. If the court, laboring under such great disadvan-

tages, together with the unprecedented nature and novelty
*

of the case, should err in the conclusions to which they shall

arrive, they have no doubt that the error will meet, in the

bosoms of the intelligent and the honest, with a ready and
satisfactory apology. In the great case of Marbury and
Madison, secretary of state for the United States, in the su-

preme court of the United States, (a tribunal filled with as

enlightened and as able jurists as ever graced the judgment-
seat in this or any other nation,) the questions which, in

some respects, are similar to those in this case, were pending
before that court for two years. Yet the opinion delivered

in that case, although conspicuous for its luminious displays

of deep research and constitutional learning, has not given

universal satisfaction. Can it then be reasonably expected,

that this court, without any pretension to the great and dis-

tinguished talents of the judges of that court, and destitute

of even the ordinary means of forming an opinion, will be

able to arrive at a determination that will be universally sat-

isfactory ? But to come to the case before the court. It was
contended on the argument, that governor Coles, by absent-

ing himself from this state, had abdicated and forfeited the

office of governor, and could not, on his return into the

state, resume its functions. But before the court can enter

into this question, it will be necessary for them to inquire,

1. Whether the relator has a right to have the commission
countersigned and sealed ? And, 2. If he has such right, do
the laws of this state afford him the remedy he asks ? It

appears from the answer tiled by the secretary of state, that

the office of paymaster-general had never been filled. This

office was created by the fourth section of the act passed 8th

February, 1821, amending the militia act. A question of

much importance here arises, whether the incumbent in the

office of governor can make an appointment in the recess of
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the general assembly, when the vacancy did not occur since

the adjournment of that body? The answer to this question

is only to be found in the true construction of the 8th sec-

tion of the 4th article of our constitution, which reads as fol-

lows: "When any officer, the right of whose appointment is,

by this constitution, vested in the general assembly, or in

the governor and senate, shall, during the recess, die, or his

office by any means become vacant, the governor shall have
power to fill such vacancy, by granting a commission which
shall expire at the end of the - next session of the general

assembly." If any doubt existed as to the meaning of this

section, reference might be had to the practice of the gov-
ernment, had such practice been acquiesced in. Only one
case, however, is within the knowledge of the court, and in

that case, the governor determined that he had not the power
to make the appointment, although it was a case that loudly

called for its exercise, if the power existed. This solitary

precedent, however, can not be considered as settling the

question.' The words, however, of this section, appear so

clear, and so devoid of ambiguity, that it seems a useless

waste of time to look further than to the clause itself, for its

true meaning. It only authorizes the governor to fill the

vacancy when it shall occur during the recess of the general

assembly, whether that vacancy be occasioned by death, or

any other means. The vancancy must happen during the

recess. Can it then for a moment be pretended, that the

contingency had happened, which authorized the appoint-

ment of the relator? It appears to me, that it would re-

quire a total perversion of the language used, to contend
that it had. But as this question is one of vital importance
to the correct and wholesome administration of this govern-

ment, I have examined the constitution of the United States,

and the construction that has prevailed on this subject. By
the 2d section of the second article, " The president shall

have power to fill up all vacancies that may happen during
the recess of the senate, by granting commissions, which
shall expire at the end of their next session." In an able

work recently published on constitutional law, I find the

construction that has been given to this clause of the consti-

tution of the United States, which so strikingly resemb'.es

our own, that I trust I shall be excused for making a long
extract from the work. In pages 373—4, of Sergeant's Con-
stitutional Law, the subject is noticed as follows :

a ln the year 1814, president Madison granted commissions
to ministers to negotiate a treaty of Ghent, in the recess of

the senate. The principle acted on in this case, however
was not acquiesced in, but protested against, by the senate at
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their succeeding session. And on a subsequent occasion,

April 20, 1822, during the pendency of the bill for an appro-

priation to defray the expenses of missions to the South
American States, it seemed distinctly understood to be the

sense of the senate, that it is only in offices that become
vacant during the recess, that the president is authorized to

exercise the right of appointing to office, and that in original

vacancies, where there has not been an incumbent of the

office, such a power, under the constitution, does not attach

to the executive. An amendment that had been proposed,

providing that the president should not appoint any minister

to the South American States, but with the advice and con-

sent of the senate, was therefore withdrawn as unnecessary.

And in a report of a committee of the senate, made on the

25th of April, 1822, it is declared, that the words ' all vacancies

that may happen during the recess of the senate,' mean va-

cancies occurring from death, resignation, promotion, or

removal. The word ' happen ' has reference to some casu-

alty not provided for by law. If the senate be in session

when offices are created by law, which were not before filled,

and nominations be not then made to them by the president,

the president can not appoint after the adjournment of the

senate, because, in such case, the vacancy does not happen
during the recess. In many instances where officers are cre-

ated by law, special power is given to the president to fill

them in the recess of the senate. And in no instance has

the president filled such vacancies without special authority

by law."

Here, then, we find a practical exposition of the constitu-

tion of the United States, adhered to for a series of years,

and the concluding fact stated in the extract, speaks much
on this subject. There can be but little doubt, that since the

organization of the general government, many cases must
have arisen where the public interests would have been pro-

moted by the exercise of this power
;
yet the president has

carefully abstained from stretching his authority, even for

useful purposes, to cases not authorized by the constitution.

In the appointment of the relator, it can not even be pre-

tended, that any state necessity existed for filling the vacancy.

The office had been vacant since 1821, and yet, I am not

aware that any complaint had ever been made. I therefore

come to the conclusion, that the lieutenant-governor, admit-

ting him fully clothed with all the functions of governor, had

not^ the constitutional power to fill the vacancy in the office

of paymaster-general. This conclusion would seem to settle

the question whether the mandamus ought to be awarded or

not. But the counsel for the relator contended on the argu-
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mcnt, that whether the lieutenant-governor had the constitu-

tional right or not, to make the appointment, still the secre-

tary was compelled to countersign the commission and affix

the seal. Can this proposition be sustained? By the 4th
section of the act defining the duties of secretary of state, it

is enacted, "That all commissions required by law to be
issued by the governor, shall be countersigned by the secre-

tary of state." In this section, is to be lound the duties of

the secretary. Had the legislature intended to require the

secretary to countersign every commission that the governor
should present to him, whether authorized by law, or the

constitution, its phraseology would have been, that the sec-

retary should countersign every commission presented to him
by. the governor. The secretary is, however, only required
to countersign those commissions " required to be issued by
law." Must he not, then, look into the law to see if the
commission is required by law ? Would he be required to

sign a commission for an office that does not exist ?

The secretary of state is a constitutional officer as well as

the governor, and his duties are pointed out by law. I think
he may refuse to sanction an unconstitutional or illegal act.

Should I, however, be wrong in this opinion, still the court
might well doubt the propriety of granting a mandamus. II

the lieutenant governor had not the power to make the ap-
pointment, what benefit would the relator derive from possess-
ing the commission, although duly signed and sealed? Would
it confer the office on him ? I think not. But if any doubt
rests on this subject, the court ought not to grant the 'manda-
mus. I refer to the following authorities on the subject.
" The court will not grant a mandamus to a person to do' any
act whatever where it is doubtful whether he has by law a
right to do such act or n< t, for such would be to' render
the process of the court nugatory, as if the person had no
rights he might so return it" Esp. N. P., page 665. "The
court will not grant a mandamus to a person command-
ing him to do any hing which he is not under a legal neces-
sity of doing; that is, if the law has left a discretion in him
the court will not control it." Jb, :

d., 668.
But another and still more important question arises, from

the reasons shown by the secretary, why the mandamus should
not be granted. He informs the" court that on the day of pre-
senting the commission, and before and ever since,' Edward
Coles is, and has been in the administration of the office of
governor of this state, and contends that he has no right to
recognize any other person as governor. On the otherliand,
the counsel for the relator contended that Edward Coles havl
ing absented himself from the state had no right to resume
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the functions of the office, and that he was to be regarded as

an usurper.

Here then is distinctly represented to the court the question
whether Edward Coles or A. F. Hubbard has the right to

administer the government.
It was conceded on the argument, and such no doubt would

be the effect, if the mandamus should be granted, that Coles
would be completely stripped of the executive functions. For
if a mandamus can be awarded in this case, it could to every

officer of the government who should refuse to recognize Hub-
bard as governor; and Coles, without being before the court,

or entitled to be heard on the subject, would be deposed from
the highest station in the government; a station, too, conferred

on him by the suffrages of the people. Does not the mere
statement of the consequences that will flow from such a

decision, imperiously call on the mind to reflect, to ponder
well the subject before so great and decisive a measure is

resorted to? Nay, does not the bare statement of the conse-

quences that will result to a person not before the court,

admonish them that they have no power to award the manda-
mus f It was urged by the counsel for the relator, that the

secretary had bolcly marched up to the real question, to wit :

who is the governor by the constitution? and it was intimated

that it was also the duty of the court to decide this question.

It is a sufficent answer to this intimation that the secretary

can not, by his own act, bring into discussion the rights of

others, unless they necessarily arise in the case. His consent

can not give this court any right to decide questions not prop-

erly before them. When such a question comes directly and
properly before them, it is to be presumed they will not

shrink from the performance of their duty, let the conse-

quences be what they may. But does the question, who is the

constitutional governor, necessarily arise? It is a principle of

common justice, common law and common sense, that no per-

son shall be condemned without being heard. That no per-

son can be deprived by courts of justice of even a dollar's

worth of property without first having been summoned to show
cause against it. It must be kept in mind that when this

court is called upon to decide who is governor, that the ques-

tion is no longer between the relator and the secretary of state,

but between Hubbard and Coles, neither of whom are strictly

parties to this controversy ; consequently, neither of them
ought to be affected by the decision of this case. In this point

of view, the remedy sought in this case is entirely miscon-

ceived. Hubbard should have filed an information in nature

of a quo warranto against Coles, then the question would

come up directly and not collaterally before the court, and the
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controversy might be tried by a jury, should there be an issue

of fact. Whether an information in nature of a quo warranto,
would lie, to try such a question, the court are not now called

upon to decide. One of the counsel for the relator, very em-
phatically called this a political question. If the counsel was
right, the legislature would seem to be the proper forum for

its discussion. But when the question arises in this court it

will be time enough to decide it. " Sufficient unto the day is

the evil thereof." I am however of opinion, if Hubbard has
any legal remedy to try his right to fill the executive chair,

that it is only by an information in the nature of a quo war-
ranto. On this subject the court are, fortunately, not entirely

without the aid of authority. In the case of The People v.

The Mayw, Aldermen, dec, of the city of New York, 3 J ohns.

Gas., 79, the court says: "Where the office is already filled

by a person who has been admitted and sworn, and is in by color

of right, a mandamus is never issued to admit another person,

because the corporation, being a third party, may admit or not

at pleasure, and the right of the party in office may he injured
without his having an opportunity to make a defense. The
proper remedy in the first instance is by an information in the

nature of a quo warranto, by which the rights of the parties

may be tried."

In the above case the relators swore that they had been duly
elected to the offices to which they asked to be admitted.

But it appeared from the case that other persons were execu-

ting the duties. This case, it is conceived, is directly applica-

ble, and points out the remedy that ought to have been pur-

sued by Hubbard. Again, in the case of Bex v. Bankes, 3

Burr., 1412, which was an application for a mandamus, the

court of king's bench held " That the mayor de facto must be
made a party to the rule to show cause." In 4 Bac. Ab.,

515, title mandamus (E) the law is thus laid down: "But
though the court of king's bench be entrusted with this juris-

diction of issuing out mandamuses, yet they are not obliged to

do so in all cases wherein it miy seem proper, but herein may
exercise a discretionary power, as well in refusing as granting
such writ, as where the end of it is merely a private right,

where the granting it would be attended with manifest hard-
ships and difficulties," &c. Is it not apparent that manifest
hardship and difficulty would ensue, if this writ should be
granted? Would it not have the effect to depose and eject

from the office of governor, a person who now fills it, and to

which he had been duly elected by the people, and regularly

qualified and inducted into office? And without his having
had an opportunity to show cause why so great a degradation
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should be meted out to him? and would not a great constitu-

tional question be decided, although brought before the court

collaterally, and without all the light that might be shed on
the subject? and v»ould not a great principle of natural justice

be violated? I am clearly of opinion that the mandamus
ought not to be' awarded.

Separate opinion of Justice Smith. The affidavit of Adol-
phus F. Hubbard, on which this application is based, sets

forth, that Edward Coles, on the 18th day of July, 1825,

being then governor of the state of Illinois, absented himself

from the said state, having first signified his intention so to

do, by a letter bearing date the 22d June, 1825, and which
letter is in the words following:

Sir:— You will recollect that 1 made known to you last

winter',
and again repeated the subject, when I saw you in

May, that I should have occasion to go to the Eastward about

the middle of July. The object of this letter is to notify you
that after the 18th of July, 1 shall be absent, and thai the

duties of the executive will devolve, in pursuance of the con-

stitution, on you, as the lieutenant governor of the slate, during

my absence, which 1 expect will not be longer than about three

mo?iths. 1 am, very respectfully,

Edward Coles.

A. F. Hubbard, Esq. lieutenant governor )

of the state of Illinois, ShawneetownP
\

The affidavit further recites, that in consequence of the

absence from the state, of said Coles, and by virtue of the

18th section of the third article of the constitution of the

state of Illinois, the duties of the office of governor of said

state, did devolve upon the deponent, he then being the lieu-

tenant governor of said state, and that therefore, he did

enter upon and assume the administration of the govern-

ment of said state, and did do and perform all the duties

and requisitions of the said office of governor; and that on

the 2d day of November, next after the said 18th of July,

1825, the deponent, still being and continuing the acting

governor of said state, and in the performance and discharge

of the duties thereof. And further, that the office of pay-

master-general of the militia of said state being then vacant,

did appoint "William L. D. Ewing to the said office of pay-

master-general; and did fill up and subscribe with his own
proper hand, a commission of that date, as an evidence of

sa d appointment to the said office, and to complete the said

appointment on the 2d November, 1825, the deponent still

being the acting governor of said state and in the discharge
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of the duties thereof, did, in the office of secretary of said

state, present to George Forquer, Esq., then and there being
such secretary, and the keeper of the seal of said state, the

said commission, and requested him to affix the seal thereto,

and countersign the same, as such secretary; and that the

said secretary did then, and still refuses to do said acts;

upon this deposition, with the letter and paper purporting to

he the commission, and an affidavit of the service of a notice

of the intended application for a rule to show cause, being
filed, a rule was granted, requiring the said Forquer to show
cause why a mandamus should not issue against him, and
for cause he returns the following, as facts: 1. The commis-
sion was signed by A. F. Hubbard, as acting governor, on or

about the 5th of November, 1825, and on the same day pre-

sented to him, as secretary of state by said Hubbard, who
required him, as such secretary, to countersign and affix the

seal of said state, which he refused to do : 2. Because, on
the 5th of November, 1825, Edward Coles was then, and had
been, from the 31st of October, 1825, and has ever since re-

mained, in the administration of the office of governor of
said state of Illinois: 3. That it does not appear from the
record of the office of said secretary of state, that the said,

office of paymaster general has ever been filled by any pre-

vious appointment thereto, since the creation of the office:

4. Because, although the said Coles did inform the said Hub-
bard, that after the 18th day of July, 1825, he would be ab-

sent from the state, and that the duties of the office of gov-
ernor would devolve upon him, said Hubbard, as the lieuten-

ant governor, until the return of him, the said Coles, to the-

state, and that, although the said Hubbard did enter upon
the duties of said office, and remaining in the discharge'

thereof, until the 31st day of October, 1825, yet the said.

Coles did, on the said 31st October, 1825, re-enter upon and
discharge the duties appertaining to the office of governor,,

and has ever since remained therein."

In describing the state of the case, I have adhered almost
literally to the language used in the affidavit, and the answer'
to the rule, to prevent the least possible misconception. On
the state of facts here presented, it is urged that it is the
duty of this court to award a mandamus, to compel the secre-

tary to affix the seal of the state to the paper purporting to-

be a commission. Before entering into an examination of
the question presented, it may not be improper to remark,
that it is closely connected with other questions of no ordi-

nary import, delicate in their nature, and involving in their

15
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examination, points of deep and serious consideration. Ques-
tions, which, if it becomes the duty of this court to decide,

might affect the official acts and conduct of the highest officer

known to the constitution of this state. Questions, which,

from their very nature, would require a decision on. the rela-

tive right subsisting between the people and the executive.

Before this court, then, will assume a jurisdiction of such

great extent, and reaching to cases of such magnitude, it

will look seriously to the source from whence it derives its

power, and be satisfied beyond a doubt, that it not only pos-

sesses that power, but that it is required, in the present case,

for the purposes of justice, and a due administration of the

law, to exercise it.

The occasion must not be one of an equivocal character;

and the right of the party claiming the interference of this

court to restore him to, or yield to him such rights, through

the exercise of its powers, must be clear and certain, absolute

and positive, perfect and complete; and he must have no
other remedy by which he can obtain it. Such are the

uniform decisions which have invariably governed courts of

justice in granting writs of mandamus.
The ability with which the case has been argued before the

court, the novelty of the questions presented, and the im-

portance attached to them, connected with many difficulties

in the points made, require an exposition of the principles

which govern my decision in this case.

The following questions are then to be considered:

1. Whether the applicant has a legal right to the office of

paymaster-general, and if so, can he require the commission

to be countersigned and sealed by the secretary of state?

2. If he has a perfect legal right, and that right has been

violated, do our laws afford him a remedy by mandamus, and

is this court bound to award it? I shall consider the ques-

tions in the order they are stated.

1. Has the applicant a legal right to the office of paymaster

general, and if so, is the secretary bound to seal and counter-

sign the commission.

This question involves in its consideration, independent of

the latter member of it, two points of importance, "to wit:"

1. Was he appointed to the office by a power acting at the

time within the legitimate scope of its authority: 2. TIas

such appointment been made by a power competent to exercise

the right of appointment at the time of making it?

The authority under which he claims his right is derived

from an act entitled "An act amending an act entitled an
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act organizing the militia of this state," approved February
8th, 1821. The fourth section of this act declares " that there

shall be an" adjutant-general, a quarter-master general, and a

paymaster-general, to be appointed by the commander-in-
chief." It appears from the affidavit, as will be seen in the

case as stated, that Adolphus F. Hubbard, on the second day
of November, 1825, claiming to have been in the due and
legal exercise of the office of governor, did appoint the said

Ewing to the said office, and make out a commission, and
require the secretary to countersign and seal it, which he
refused to do. This leads to the inquiry propounded by the

first question, viz: "Was he appointed to the office by a

power acting at the time within the legitimate scope of its

authority ?

"

The twenty-second section of the third article of the con-

stitution declares that " the governor shall nominate, and by
and with the advice and consent of the senate, appoint all

officers whose offices are established by this constitution, or
shall be established by law, and whose appointments are not
herein otherwise provided for." Has this appointment been
made agreeably to the provision of the constitution \ If it

has not, the office being one established by law, unless it can
be shown to have been made under some other provision of

the constitution justifying it, was altogether unauthorized,
and consequently the applicant would have no legal right to

the commission. It is however urged that the appointment
is fully justified under the eighth section of the third article

of the constitution, which is as follows :
" When any officer,

the right of whose appointment is by this constitution, vested
in the general assembly, or in the governor and senate shall,

during the recess, die, or his office by any means become
vacant, the governor shall have power to fill such vacancy by
granting a commission which shall expire at the end of the
next session of the general assembly." Under this section
it is contended the appointment was made, and was author-
ized.

To have authorized the appointment under this section of
the constitution, it seems to me to be very clear that one of
the contingencies named in the section must have happened
after the office had been filled. There must be a vacancy
created by the death of the incumbent, or his office must have
become vacant by other means.
The word "vacancy" is here used as contradistinguished

from "filled " or " occupied." It does not imply, as it is here
used, an original vacancy. But it must be considered that it

is alone, the office of some person who has already filled the
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office and shall die, or whose office shall by other means
become vacant which is to be filled during the recess. If we
ask the question, what office is here said shall be filled ? is it

not plain that the answer must be, it is the office of him who,
during the recess of the legislature shall die, or by any other

means become vacant, if the right to such appointment is by
the constitution vested in the general assembly, or in the

governor and senate. Can the right then to fill an office

where there never was an incumbent, attach % Surely not.

There has, however, been decisions on a similar provision ot

the constitution of the United States, which is by no means
as plain and explicit as ours, and .we are not left to ingenious

speculations, and to abstruse philological discriminations. We
have practical illustrations of the rule, and the evident justice

and propriety of it is, I think, not now to be questioned.

The third member of the second section of the second

article of the constitution of the United States declares that
" the president shall have power to fill up all vacancies that

may happen during the recess of the senate, by granting com-
missions which shall expire at the end of their next session."

Under this article the president commissioned ministers to

negotiate the treaty of Ghent during the recess of the senate.

The senate, however, so far from acquiescing in the correct-

ness of the principle, protested against it at their succeeding

session. The sense of the senate was again expressed to the

same effect on the 20th of April, 1822, when a bill was before

that body making an appropriation to defray the expense of

missions to the South American States; and it was then dis-

tinctly understood to be their opinion that it is only in offices

which become vacant during the recess, that the president is

authorized to exercise the right of appointing to office, and

that in original vacancies where there has not been an incum-

bent of the office, such power does not attach to the execu-

tive; and on that occasion an amendment which had been

proposed, providing that the president should not appoint any

minister to the South American states, but with the advice

and consent of the senate, was therefore withdrawn and unnec-

essary. Again, in a report of a committee of the senate of

the 25th of the same month, 1822, it was distinctly declared

that the words " all vacancies that may happen during the

recess of the senate," mean vacancies occasioned from deaths,

resignations, promotion or removal. It was asserted that if

the senate were in session when offices are created by law

which were not before filed, and nominations be not then

made to them by the president, the president could not appoint

after the adjournment of the senate, because such vacancy
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does not happen during the recess. The report may be fonnd

in Niles' Register, 29th August, 1822.

Can there then be a doubt that the executive has neither

the power nor right to make a recess appointment where the

vacancy is an original one? Or rather, where there has never

been an incumbent of the office; and would it not be an
assumption of power not delegated by the constitution nor
warranted by law?

If this be true, then, whatever may be the fact as it regards

the person making the appointment, the applicant in the

present case has not shown a clear legal right to the office.

But it is said that this court has no power to inquire whether
the appointing officer had the right or not, nor whether he
kept within the pale of the constitution when he did the

act. That having determined it to be an appointment which
he might make, this court is precluded from looking to the

exercise of the power under which it is done, and must
consider it as legally and constitutionally done. Cases which
it is said are analogous, have been put and relied on with
apparent earnestness and confidence. I think that in those

cases a distinction, which is an apparent and important one,

was not noticed. The distinction is between the power given
to do an act within the judgment and discretion of the

person to whom the power is absolutely confined, and the

limitation of the power to do it in a particular manner, and
at a particular time. The question in the case before the

court is, not whether the officer has discreetly exercised his

appointing power, but whether he possessed such a power,
or rather, whether there was not a total absence of such a

power, it never having been conferred on him by the consti-

tution.

The question may be readily solved, if it be borne in mind
that unless there was a vacancy created by one of the contin-
gencies named in the eighth section of the third article of the

constitution, the executive of this state, be he whom he may,
had no power to make the appointment. That it was not such
a case, has been, I think, already satisfactorily shown. But can
it, with a shadow of reason, be said that this court shall not
be permitted to judge, whether the person making the ap-
pointment, had a constitutional or legal right so to do, when
it is called upon to cause by its mandate, an act to be done
which it is declared necessary to give effect and validity to

the act of that very person; or is it to be the humble and
blind instrument by which error is to be sanctified, and meekly
lend its authority to prostrate that instrument which it is
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bound by the most solemn obligation which can bind man to

man and his Creator, to support and preserve.

As to the remaining branch of the question, if the appoint-

ment was void, because not constitutionally made, whatever
might have been the secretary's duties, he can not be called

on now to affix the seal of state to a void commission, which
disposes of that part of the question proposed. The second
point under the first division of the question, is now to be
considered.

Has such appointment been made by a power competent to

exercise the right of appointment, at the time of making it ?

In the examination which might be given to it, the construc-

tion of the eighteenth section of the third article of the con-

stitution of this state, is to be considered.

That declares, that " in case of an impeachment of the gov-

ernor, his removal from office, death, refusal to qualify, resig-

nation or absencefrom the state, the lieutenant governor shall

exercise all the power and authority appertaining to the office

of governor, until the time pointed out by this constitution for

the election of governor shall arrive, unless the general assem-

bly shall provide by law for the election of a governor to fill

such vacancy."

On the argument, the question, so far as it regarded the

construction of this section of the constitution, was declared

to be a political one, and it was said that it was really a ques-

tion between the people, and one who having laid down his

office, could not, under the constitution, re-enter upon it. If

this be the true state of that part of the case, and it be in

fact, purely a political question between the people and their

executive, this court, I am constrained to say, can not inter-

fere and decide it. This court was not created for such a pur-

pose, nor can its jurisdiction ever be properly extended to it.

I know of no principles nor precedent which cou'd justify

this court in settling such a controversy. Its jurisdiction is

confined to judicial questions arising under the laws and con-

stitution of this state.

But whether this be a political question or not, it will not be
necessary now to decide. If the appointment was not made
conformably to the provisions of the constitution, (and I am
clearly of opinion that it was not,) or, it should appear that a

question of magnitude, and one directly affecting the rights

of third persons who are not made parties to the proceedings,

are in a collateral way to be decided, this court will not give

a decision, which in its results is to produce such consequences.

The question to be decided under this view of the second point

considered, if it were decided, is no less an one than this,
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whether the executive of this state, did, on or after the 18th

of July, 1825, absent himself from the state, and whether he
has bj any act of his, declared that absence to be of such a

character, that the duties of the executive did constitution-

ally devolve upon the lieutenant governor, and whether, in

pursuance thereof, the lieutenant governor did enter upon such
duties, and having so entered, for what period of time, he shall,

under the constitution, remain in the exercise thereof.

If I felt it to be the duty of this court, in the present case,

to decide a question of so much moment, and it was placed

before the court in an attitude unsurrounded by the embar-
rassments, which at present seem 'to cover it, I should as a

member thereof, feel no great hesitation in arriving at what I

should deem a correct conclusion; and no consideration of

consequences which might result from such a decision, if 'it

were correct, would impede me for a moment from pronounc-
ing what I really believe to be the right and the law which
governed the case. The considerations as to its results, would
not weigh with me, and however unfortunate it might be, that

an occasion had arisen in which a question of so much mo-
ment had to be decided, affecting the right of individuals

claiming to exercise the highest office in the gift of a free

people, and whatever might be its results, as to the one or the

other, it could form no just reason for avoiding the responsi-

bility of a decision. But when it is perceived that great and
highly important interests of persons who are not parties to

the proceedings, would be affected by the decision, and that

too where the decision of the real question before the court
does not render it necessary, I ought surely to pause before I

should give an opinion which might have the least tendency
to prejudge the rights of those individuals. If the real ques-
tion thus asked to be decided, in a collateral manner, did not
involve a question of the highest consideration, and which it

may be supposed, the people have by their constitution, pro-
vided another forum to settle, there might be some reason for

pressing on this court a decision on that point. But when it

is recollected that these means exist, and that all the parties

interested would have an ample opportunity to assert their

respective rights, it is thought that a question involving no
less a decision, than who is the governor of this state, is one
of that character, that this court can not, (if it ever could,)

in the shape in which it is presented, determine.
Let us examine, however, what are the additional difficul-

ties in this case. The return states two important facts: 1.

That Edward Coles did return to this state, on the 31st day
of October last, and did thereupon enter upon and discharge
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tlie duties of the office of governor of this state: 2. That
from that time to the present, he has continued in the dis-

charge of the duties thereof. The commission is dated on the

second of November, 1825, when the appointment is said to

have been made by the lieutenant governor, and he also

swears that at this time he was the acting governor of the

state.

The return contradicts this fact and states that Coles was
then in the exercise of the duties of the office of governor.

Ii this return had been demurred to, or an issue been made
upon the affidavit and return, as made, how would the court

have proceeded ? There is no statute of this state regulating

the mode of proceedings upon a mandamus—what course

con Id then have been pursued ?

Here is an evident embarrassment of much consideration,

and would seem to require legislative interposition, as to the

mode of proceeding, such as has been provided in other

states.

'The statutes of Great Britain are thought not to be in force

here, respecting such proceedings. If the court had been
compelled to decide on all the facts set out in the affidavit,

anil in the return, to which ought they to give credit ? or

which should they reject 1 But there are still other difficul-

ties. A decision might affect the acts of the lieutenant gov-

ernor, while exercising the duties of governor, if he has not

exercised the executive duties by virtue of the provisions of

the constitution; and are those acts to be affected, and their

validity determined in this collateral way ? This brings me
to the consideration of the second point. " If he has a per-

fect legal right, and that right has been violated, do our laws

afford him a remedy?" If the right had been established as

a perfect legal right, and it has been violated, our laws must
afford a remedy. But in the case of a mandamus, there are

cases where this may have been shown, yet the court will not

grant the writ. It is certainly a sound legal principle, that

cases may arise where the court will not grant a mandamus,
when the granting thereof will, in a collateral manner, decide

questions of importance between persons who are not parties

to the proceedings, and have had no notice and opportunity

to interpose their defense; or where it will be attended with

manifest hardships and difficulties. And it has been further

decided in the court of king's bench, that courts are not

bound to grant writs of mandamus, in all cases where it may
seem proper; but may exercise a discretionary power as well

in granting, as refusing, as where the end of it is merely a

private right. See Bacon's abridgement, 515. Courts will
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not grant a mandamus to a person to clo any act, where it is

doubtful whether he ought to do it. The real question then,

is, on this part of the case, that although it were certain the

party applying had a legal right, and that it has been violated,

and that the law would afford him a remedy, and which
remedy is conceded to be a mandamus, whether it is not such

a case as would be attended with manifest difficulties and great

hardships, but also involving in a collateral manner the right

of these parties who have no opportunity of defending their

interests. It certainly would; and I am moreover satisfied,

that there are insuperable difficulties which could not be rem-
edied, arising out of the facts set forth in the affidavit and
return, which would not be properly disposed of, as there is no
mode by which this court could ascertain the real facts in the

case, provided by the laws of this state ; and I very much
doubt whether the court would be authorized to prescribe one
itself, which must comprise the impanneling of a jury.

Upon the whole case, and from the best consideration I

have been enabled to bestow upon it, during the limited time
afforded for making up an opinion, I have come to the follow-

ing conclusions :

That the applicant has not a perfect legal right to the com-
mission, on the ground that it was an original vacancy, and
could not be filled, in the recess, by the governor, by an ap-

pointment to expire at the end of the next session of the gen-

eral assembly, and that the secretary, on that ground alone,

was justified in withholding his signature and the seal of state.

That it is a case attended with great; difficulties, both as to

the rights to be ascertained and decided, that it involves in a

collateral manner the right of both the real parties in the

controversy who are not before the court, and whose rights

to the executive power could alone be determined, if at all

in this court, by a writ of quo warranto, and that on the state

of facts presented, no mode has been provided by which this

court could assume a data to arrive at a correct conclusion.

And as it, therefore, does not become necessary to give an
express opinion on the other points stated in the case, I do
not do it. I am therefore of the opinion—the rule must be
discharged, (a)

Rule discharged.

Hopkins, T. Reynolds, Blackwell and Eddy, for relator.

Forquer, for secretary of state.

(a) The leading c s° in tin- country in relation to mand mius, is the case
of Marbury v. Madison, when secretary of state under President Jefferson
reported m 1 Cranch, 137. There t is decided that,
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Willis Hargrave, Plaintiff in Error, v. The Bank of
Illinois, Defendant in Error.

ERROK TO GALLATIN.

Where a private corporation sues to recover real property, or upon a contract,

it must, under the general issue, produce the act of incorporation.

The act of indorsing a bill to a bank, does not admit that the bank is a
corporation.

Opinion of the Court by Justice Smith. This case comes
before the court on a re-hearing. It is not intended to re-

view the opinion which has heretofore been given by this

court under its former organization, nor is it deemed neces-

sary to enter into an examination of all the points which were

there presented. Indeed, it will be sufficient to a correct

determination, to ascertain whether any one of the points

made on the argument by the counsel for the plaintiff in

error, contains within itself sufficient cause for reversing the

judgment of the court below. That which seems to be most

important, and to me conclusive is, whether the plaintiffs on

the trial were bound to have produced legal evidence of the

act of their incorporation ? This point has been for a long

time well settled by a series of adjudications, both in Eng-

land and the United States, and so generally acquiesced in

that on the argument it was thought the counsel for the de-

fendant in error sought to avoid the force of those decisions,

by attempting a distinction more ingenious and specious than

solid. He assumed as a position, which is certainly very true,

that what is admitted, need not be proved. That by the act

of indorsing the bill given to the bank, the plaintiff in error

nas admitted the existence of the corporation, therefore it

was unnecessary to prove what was thus conceded.

This reasoning is calculated to mislead, rather than to en-

tighten the judgment.

It would nor, however, certainly follow, to give the great-

est latitude to the position assumed, that the act of indorse-

ment admitted any thing more than that the person to whom
the bill was indorsed, assumed the corporate name. It could

not establish the fact of their legal corporate ex'stenee
;
be-

To render a mandamus a proper remedy, the officer to whom it is directed

mu°t be ne to whom, on legal principles, such writ may be directed : and the

person applying for it musf be without any other and specific remedy.

A m< ndnmus to the secretary of state is a proper remedy to enforce the

delivery of a commission or a copy of it from the record, to an officer who
has been regularly appointed, and whose commission has been received

from the president by the secretary of state for the use of such officer.
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cause, if such an act amounted to such an admission, a .for-

tiori, it would, for all judicial purposes, in this case, make
them a corporation—although they should have no existence

in fact. However we might admire the ingenuity which pre-

sented the syllogism of the defendant's counsel, I can not
admit the correctness of the minor part of it. The jDremises

assumed are incorrect, and consequently, the conclusion is

unsound. The rule, as is well settled, is this, that where a

corporation sues either to recover real property, or on a con-

tract, it must at the trial, under the general issue, prove that

it is a corporation. 2 Ld. Raymond, 1535. 1 Kyd on Cor-
porations, 292, 293. Buller's Nisi Prius, 107. 8 Johns.,

378.

The instruction of the court below, prayed for by the de-

fendant's counsel on the trial, that this was necessary, was,

as the bank is a private corporation, incorrectly withheld, and
I am therefore of the opinion that the judgment ought to be
reversed, and that the cause be remanded to the circuit court

for further proceedings, {a) (1)

Judgment reversed,

Eddy, for plaintiff in error.

Starr, for defendant in error.

(a) Where a corporation sues either on a contract, or to recover real prop-
erty, they must, at the trial, under the general issue, show that they are a
corporation, or be nonsuited. 8 Johns., 378, Jackson v. Piumbe.
Before any corporate act can be given in evidence, the charter of incorpora-

tion must be produced. United States v. Johns, 4 Dallas, 412.

Public corporations are such as exist for public political purposes only,
such as counties, cities, towns and village -. They are founded by the govern-
ment, for public purposes, and the whole interest in them belongs to the
public. But if the foundation be private, the corporation is private, however
extensive the uses may be to which it is devoted by the founder, or by the
nature of the institution.

A bank created by the government, for its own uses, and where the stock
is exclusively owned by the government, is a public corporation.

But a bank whose stock is owned by priva e person-', is a private corpora-
tion, though its objects and operations partake of a public nature. 2 Kent s
Com., 222.

(1) In suits brought by corporations, the defendants, by pleading the
general issue, admit the capacity of the plaintiff to sue. if he wou.d deny
th - existence of the corporation, he must put in a idea for that purpose.
Mclntire v. Preston, 5 Gilm , 48: Spangler v. Ind. & III. Central R. R Co.,
21 111., 277. The authorities on this question seem considerably conflicting;
but the court in the first case cited (and where most of the authorities are
collected.) said :

" Such has been held to be the law by the Supreme Court of
the United States, 'nd the courts of several of the states, and the decisions
of those states are the best supported by reason and authority."
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Jones v. The Bank of Illinois.

Michael Jones, Plaintiff in Error, v. The Bank of Illinois,

Defendant in Error.

ERROR TO GALLATIK

Private incorporations must pro e their corporate character, under the
general issue in an action of assumpsit.

Opinion of the Court by Chief Justice Lockwood. A num-
ber of errors have been assigned in this cause; the court,

however, deem it unnecessary to decide but one of them,
The Bank of Illinois brought an action of assumpsit in the

court below, on a bill of exchange, against Jones, as an in-

dorser. Jones pleaded non assumpsit. On the trial, no evi-

dence was given that the bank was a corporation. The de-

fendant below moved the court to instruct the jury, that the

plaintiffs could not recover unless the incorporation was
proved, which instruction the court refused to give. It was
conceded on the argument, that if the plaintiffs below have
been incorporated, that the act of incorporation is a private

act. The court are of opinion that the rule is well settled,

that private incorporations must prove their corporate char-

acter upon the plea of non assumpsit. See 8 Johnson's Rep.
378, and the cases there cited.

The refusal of the court below to give the instructions

asked for is error. The judgment must be reversed and the

cause remanded to the circuit court of Gallatin county for

further proceedings. As the court deem another trial neces-

sary upon this point, they think it unnecessary to decide the

other questions arising in the case. They however suggest,

for the consideration of the counsel on both sides, whether a

protest is necessary in this case. And whether, in case the

striking out the name of one of the indorsers, would be a

bar to the action, if such fact should not be pleaded, Puis
darrein continuance.

Judgment reversed.

JEddy^ for plaintiff in error.

Vtarr, for defendant in error.

(a) Hargrave v. The Bank of Illinois, ante, page 122.



DECEMBER TEEM, 1825. 125

Giles v. Shaw.

John Giles, Appellant, v. John Shaw, Appellee.

APPEAL FROM MADISON.

A variance between the record declared on and the one produced in evidence
is fatal. (1)

An indorsement of the costs on the back of the record, though signed by the
clerk, is no part of the record.

The certificate of the judge, omitting to state that "the attestation is in due
form," is insufficient. (2)

Opinion of the Court by Justice Lockwood. This is an ac-

tion of debt, brought on a judgment recovered in Missouri,

to which the defendant pleaded nul tiel record. On the trial,

the plaintiff introduced a record of the circuit court of St.

Louis countj in the state of Missouri, with an attestation of

the clerk under the seal of the court. The defendant on the

trial, objected to the record on two grounds : 1. Because
there was a variance between the record and declaration, in

this, that it did not appear from the record what amount of

costs had been awarded plaintiff : 2. That the certificate of

the judge did not state that the attestation of the clerk was
in due form. The court below sustained the objections, and
gave judgment for the defendant, to reverse which judgment,
the*cause is brought into this court.

On. the first point, the court are of opinion that the court

below decided right in rejecting the record on account of the

variance.

It appears by an inspection of the declaration, that the

plaintiff in Missouri recovered 115 dollars, for damages, and
19 dollars and 15 cents for costs ; the aggregate of which
sums is the debt sued for in the court below ; but upon the

production of the record, it did not appear what sum had
been awarded for costs. It however appeared, by an indorse-

ment on the back of the exemplification of the record, that

the costs in the suit amounted to the sum mentioned in the
declaration. This indorsement did not make the costs a
part of the record. Nothing can be considered a part of the
record that is altogether detached and separate from it.

(1) As to variances generally, see note to the case of Taylor et al. v. K n-
nedy, ante, p. 91.

2) A judgment rendered by a justice of the peace of Wisconsin, was
offer i! in evidence. The clerk's certificate set forth that the person, before
whom the judgment purported to ha- e been recovered, was, at the date of the
certificate, a justice of the peace, but did not show that he was when the
jud ment was rendered, and was therefore held to be inadmissible. The
certificate of the presiding judge that the clerk's certificate was in due form
of law, would not aid it. Morrison v. Hinton, 4 Scam , 457.
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From any thing that appeared, this indorsement might have
been made by a person who was not clerk, although his name
is signed to it. The seal of the court is always an indispen-

sable requisite to the authentication of all records, out of the

court where the judgment is rendered.

On the second point, the court are of opinion, that the cer-

tificate of the judge is insufficient. The act of congress has
dispensed with the common law mode of proving foreign

judgments, and has prescribed a particular form. This form
must be pursued. In the case of Smith v. Blagge, 1 John-
son's cases, 238, the same objection was taken to the exem-
plificat on, as in this case. The court there say, that they

"can not officially know the forms of another state, and
therefore they ought to be proved. The act of congress di-

rects the mode of proof, and requires that the presiding judge
of the court from which the copy is obtained, shall certify

that the attestation is in due form. This not being done,

the record is not sufficiently proved." See also the cases of

Ferguson v. Harwood, 7 Cranch, 408, 412 ; and Drummond
and others v. Magruder <& Co., 9 Cranch, 122, 125.

The judgment below must be affirmed with costs, (a)

Judgment affirmed.

Cowles, for appellant.

jBlackwell and J. Reynolds, for appellee.

Arthur Morgan, Plaintiff in Error, v. John Hays, Defendant
in Error.

EKROR TO ST. CLAIR.

After a final judgment is entered, the court has no power at a subsequent
term to set it aside and direct a nonsuit to be entered ; and if the court had
power to set aside the judgment it ought to have directed a new rial and
not a nonsuit.

Ojjinion of the Court by Justice Smith. In this case it is

not deemed necessary to decide more than one of the points

presented for consideration.

(a) Yide Taylor & Parker v. Kennedy, ante, pnge 91. Connolly v. Cottle.

Rust v. Frotidngham and Fort. Prince v. Lamb.
No paper writing ought to be admitted as testimony unless it possesses

those soleumi ies which the law requires; its authentication must . ot rest

upon probability but must be as complete as the nature of the case admits.

1 Burr's Trial, 98.
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That one is the decision of the court below in setting aside

the final judgment entered in the cause, at a term subsequent

to the one at which such judgment was entered, and directing

a nonsuit. On the trial of the cause, the plaintiff below, who
is plaintiff here, offered to give in evidence a record of a cause

determined in one of the circuit courts of this state. This the

defendant's counsel objected to, but the court overruled the

objection and permitted the record to be given to the jury as

evidence.

The jury found a verdict for the plaintiff and a final judg-
ment was entered thereon. The court then continued the

cause to the next term, when it set aside the final judgment
and directed a judgment of nonsuit to be entered, two ques-

tions arise here tor consideration: 1. Had the court the

power at a term subsequent to the one at which the judgment
was regularly entered, to set it aside? 2. If so, was a judg-
ment of nonsuit warranted? That courts have not, as a

general proposition the right, at a term subsequent to the one
at which judgment is entered, to set it aside, we have no doubt.

The power to re-adjudicate causes finally disposed of at one
term, where the proceedings are regular, at another and sub-

sequent one, would produce consequences too embarrassing
and lead to endless and contradictory decisions. If a judge
could review the final opinion given at one term at the next,

why may it not be imagined that he might be equally dissat-

isfied with the second opinion and reverse that, and continue

to vascillate as often as the parties might desire to present their

case before him. If, on the trial, either party is dissatisfied

with the decision of the court, the remedy for a correction is

by excepting to this opinion,. or by application afterwards for

a new trial. Appellate courts are established for the purpose
of correcting the errors of inferior tribunals; but if inferior

ones possessed the power at all times to review their own
decisions, the creation of the appellate jurisdiction was vain

and useless. The court was therefore wrong in setting aside

the judgment; but as the court, from the confused state of

the record, may be supposed to have considered that the case

had been reserved for a review at a future term, and as we
are by no means satisfied that the plaintiff ought, from the

evidence contained in the bill of exceptions, to have recovered,

we do not feel disposed to interfere with that part of the

decision. On the second point we -are clearly of opinion that

after the judgment was vacated the court ought to have
directed a new trial. On principle and precedent a nonsuit
could not be directed.

The judgment must therefore be reversed, a new trial



128 YANDALIA.

Owen and others u Bond.

granted, with directions to the court below to award a venire

ae novo, and that the plaintiff in error recover his costs (1)

Judgment reversed.

Joseph Owen and others, Plaintiffs in Error, v. Shadrach
Bond, Defendant in Error.

ERROR TO GALLATIN.

The agent of the Gallatin county saline has no power to substitute another
person in place of the original ' lessee in case of a violation of the

covenants; he should enter upon the demised premises, advertise ihem,
and lease them to the highest bidder.

In this case, the plaintiffs in error, defendants below, were

sued npon a lease alleged in the declaration of defendant in

error, plaintiff below, to have been made by S. Bond, as gov-

ernor of the state of Illinois, on the one part, and the defend-

ants on the other part. The defendants, except Forester and

Funkhouser, plead non estfactum, and the p aintiff admitted

the plea to be sustained. As to Forester and Funkhouser, it

was admitted by the parties that they did not sign the lease at

the time of the making of the same. That after the appointment

of Willis Hargrave as superintendent of the saline in the year

1821, the said Owen being likely to prove insolvent, Hargrave

agreed, without the knowledge of governor Bond, that his

lease should be transferred to Funkhouser and Forester, and

thereupon "Funkhouser and Forester signed the lease, and

affixed their seals, and their names were inserted in the body

(1) Where an attorney enters an appearance of a party without authority

and judgment is rendered against him, such judgment will beset aside on

motion. Lyon v. Boilvin, 2 Gilm., 635.

At the May Term, 1837, a judgment was rendered against Sloo & McClin-

tock partners, on a power of attorney executed by McClintock alone. At thj

next' term of the court Sloo entered a motion to set aside the judgment as to

him. Held by the supreme court that the motion should have been sustained.

Sloo v. State Bank, 1 Scam., 429.

It was also held in Truett v. Wainwright, that a judgment rendered

against a person who has not been served with process, nor authorized his

abearance to be entered, may be set aside by a bill in chancery, o. by a

motion in the court wheie the judgment was rendered. 4 Gilm., 418.

After a term has expired, a court has no discretion or authority at a subse-

ouent term to set aside a judgment, but may amend it in mere matter of form

after notice has been given to the opposite party. Cuok v. Wood et ah, 24 111."

295 This decision 1 apprehend does not conflict wich the decision cited

above Those cases were set aside for the reason that the parties were not

nrooerlv in court : while in the last case the defendants had been duly served

with process, but it was vacated by the circuit court on equitable grounds,

but which decision was reversed in the supreme court for the reason, among
others, that the motion came too late.
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of .the lease; they then entered into partnership and proceeded
to manufacture salt at the salt works granted to Owen, as

above stated under the lease, and paid the rent for a time,

until they became in arrears for six months' rent, for which
the suit was brought. On this state of facts, it Was agreed
that the court should try the case against Funkhouser and
Forester, and if it is considered by the court that they are

legally bound to comply with the terms of the lease, judgment
is to be rendered against them for $538.33. But if it was the

opinion of the court that the conditions of the lease were not
binding upon Forester and Funkhouser, a nonsuit was to be
entered. It is stipulated in the lease that if the rents are not
paid for the space of thirty days after the time they are pay-

able, that the governor or his duly authorized agent, may
re-enter upon the demised premises, &c.

Upon this state of facts, the circuit court gave judgment by
default, against Forester alone for $583.33, and the cause is

brought to this court by a writ of error.

Opinion of ike Court by Justice Lookwood. The questions

arising in this case are, whether the agent of the saline had
the power to substitute the defendant for the original lessee %

And whether, if he had such power, the judgment can be sus-

tained under the agreement of the parties \ On the lirst ques-

tion, the court are of opin.on that the superintendent had no
power to make Funkhouser and Forester lessees, in the place

of the original lessee. His duty required him, in case of a

violation of the covenants contained in the lease, to have
entered into possession of the demised premises, and then
have advertised them for five weeks, and on the day fixed to

have leased the premises for the residue of the term to the

highest bidder. Here has been a total departure from the

provisions of the law.

The court also erred in rendering judgment against For-.

ester only. The stipulation, if it conferred any authority,

gave the court power to render judgment against Funkhouser
and Forester.

Judgment reversed.

17
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Taylor v. Winters.

James Taylor, Plaintiff in Error, v. J. D. Winters, Defend-
ant in Error.

ERROR TO JACKSON.

A party can not, on motion, q iash his own execution if it be regular.

An execution indorsed that " state paper" would be received in discharge of
it, can not on motion of the plaintiff, be quashed so as to enable him to take
out another execution without sucii indorsement.

Opinion of the Court by Justice Lockwood. The error

assigned in this case is, that the court below had no right to

quash an execution on the motion of the plaintiff, and at his

expense, when the execution appears regular on its face.

In answer to this error, it was suggested by counsel foi

defendant in error that the plaintiff in error had sustained no
injury. The execution had been issued, and the plaintiff had
indorsed that he would receive state paper in discharge 01

it. On this execution the defendant caused the debt to be

replevied for sixty days. It is presumed that the object to

be effected by quashing the execution must have been to

enable the plaintiff below to take out another execution with-

out such indorsement. If such was the object, there was
clearly an injury to the defendant. Whether a party on sue-

ing out a second execution, is bound to make a similar indorse-

ment, is not necessarily before this court; the court are,

however, inclined to think he would be, unless special reasons

were shown why he should not.

It is fairly to be presumed that when this indorsement is

made, and the sixty days replevin is taken, that the defendant

obtains this time to enable him to raise the state paper. And
if the plaintiff in the execution has it in his power subse-

quently, to refuse to take the paper without showing any

cause, he may occasion a serious loss to the defendant. In 4
Bibb, 471, and 1 Bibb, 147 these questions were considered,

and there decided, that a party can not quash his own execu-

tion if it be regular. The judgment quashing the execution

must be reversed with costs.

Judgment reversed.
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Cornelius v. Cohen.

Joseph Cornelius, Appellant, v. Thomas Cohen, Appellee.

APPEAL FROM ST. CLAIR.

An indenture by a free negro woman entered into in 1804, and not signed by
the master is void. The thirteenth section of the act of 1807 does not em-
brace cases where the master and servant did not agree upon the time of
service before the clerk.

Opinion of the Court by Justice Lookwood. This is an
action of replevin brought in the circuit court of St. Clair

county, for the recovery of Betsey, a negro girl. The facts

of the case are, that on the 6th of October, 1804, Rachael, a free

negro woman aged twenty-three, entered into a writing (pur-

porting to be an indenture) with the plaintiff, by which she
binds herself in the common mode of apprenticeship, to serve
the plaintiff for fifteen years. In the indenture, the master
binds himself to allow the apprentice meat, drink, lodging,

and wearing apparel fit for such an apprentice. The inden-
ture is signed and sealed by Rachael only. It was admitted
on the trial that Rachael was the mother of Betsey, who was
born in the fall of 1805.

On the trial of this cause the defendant moved the court to

instruct the jury that the plaintiff had no right to the negro
girl by virtue of the indenture.

2. That if the plaintiff had a right to her services by virtue
of the indenture that replevin would not lie.

3. That the indenture was void because it was not executed
by plaintiff. These instructions the court refused to give,

with the reservation that if the court should, after the trial,

be of opinion that they ought to have been given, that a non-
suit should be entered.

The circuit court subsequent to the trial, decided that the
instructions prayed for ought to have been given to the jury,
and ordered judgment of nonsuit to be entered, from which
decision the plaintiff prayed an appeal.

From the view taken of this case it will only be necessary
to examine whether the indenture given in evidence was a
valid one. This indenture was executed the sixth of October,
1804, and on the 17th September, 1807, the territory of In-
diana passed an "Act concerning the introduction of negroes
and mulattoes into this territory." The first section of this

act authorizes the owners or possessors of slaves to bring them
into the territory. The second section authorizes the master
to go with the slave before the clerk, and agree with the slave
tor the term of years the slave shall serve, &c, and the clerk
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shall make a record &c. The thirteenth section of this act

was the only one relied on in the argument as securing the

services of Betsey to the plaintiff. That section is as follows :

" That children born in this territory of a parent of color

owing service or labor by indenture according to law, shall

serve the master or mistress of such parent, the male until

the age of thirty, and the female until the age of twenty-eight
years."

The first and second sections of this act are clearly pros-

pective, and can have no application to this case. "Whether
the legislature, by the thirteenth section, intended by the

words " by indenture according to law," to provide for the

children of slaves bound to serve for a limited period under
the second section, it is difficult to determine; but whether
such was their intention or not, the result will be the same.

If it be admitted that such was the intention, the children of

Rachael can not by any construction be embraced by it. Be-
cause Rachael and the plaintiff did not go before the clerk

and agree for her services as the act directs, and the indenture

admits that she was free before the passage of the act.

The claim to the services of Betsey under the thirteenth

section is equally inadmissible. The indenture was not exe-

cuted according to law. The indenture to have been valid,

as between Bachael and the plaintiff, ought to have been
executed by plaintiff. It is therefore void.*

The judgment must be affirmed with costs.

Judgment affirmed.

* 16 Johns. Kep., 47.
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Bradshaw u Newman.

Thomas Bbadshaw, Plaintiff in Error, v. John Newman,
Defendant in Error.

ERROR TO MADISON.

The laws of the country where the contract is made, must govern its construc-
tion, and de.ermine its validity. (1)

A plea stating '-that the consideration of the note was for an improvement
on public land in Arkansas," without averring that by the laws of that

territory such improvements were not permitted, is bad.

A plea of failure of consideration, without setting out how it has failed, is

bad. (2)

Opinion of the Court by Justice Locewood.* This action

was commenced in the Madison circuit court, on a sealed

note made on the 31st of October, 1818, in the then territory

of Missouri. The defendant pleaded three pleas, to wit:

1. That the consideration of the note was for the sale of

an improvement made upon the public land of the United
States, situate in the territory of Arkansas;

2. That the consideration has wholly failed; and,

3. That the note was executed for an improvement right

in the Arkansas territory, on land belonging to the United
States, and that the plaintiff is, and has been for some time
past, in the possession of said improvement, without pur-

chase or lease from the defendant, wherefore the considera-

tion has failed.

To which pleas the plaintiff demurred, and the defendant
joined in demurrer. The court below sustained the pleas,

and gave judgment for defendant. To reverse which decis-

ion, a writ of error has been brought to this court. The first

plea in this case is extremely inartificially drawn, and it is

difficult for the court to ascertain what is the precise point
intended to be presented for decision. The question argued
upon this plea was, that a note executed as the consideration

(1) The general principle adopted by civilized nations is, that the nature
validity, and interpietations of contracts, are to be governed by the laws of
the countr where the ontracts are made, or are to be performed; but the
rem- dies are to be governed by the laws of he country where the suit is

brought Humphreys Y.Powell, post. St' icy v. Baker, 1 Scam., 417. For-
syth et al. v. Bax'er et al., 2 Scam., 12. Holbrook et al v. Yibbard et al., id.,

465. C henot . Lefevre, 3 Gil m., 642. Sherman eta', v. Gassett et al.. 4 Gil m.,
521. Slrawbridge . Robinson, 5 Gilm., 470. SchutUer v. Piatt, 12 111., 419.
Crouch v. H , II, 15 111., 264. See also to the same po.nt, ank of U. S. v. Don-
ally. « Peters, 861. Cox et al. v. The United States, 6 Peters, 172. Green v.

tatmiento. Peters' C. C. R, 74. Webster v. Mousey, 2 Wash. C. C. R, 157.Am n v. Sh Idon, 12 Wend., 439.

Ii is a well-settled principle, that the statute of limitations is the law of
the forum, and operates upon all who submit themselves to its jurisdiction.
McClany v. SWiman, 2 Peters, 70. Buggies v. Keeler, 3 Johns., 268.

Ti:e co rts of one country will not e-loice either the criminal or peaal
laws of another. Sherman v. Gassett, 4 Gilm., 535.

(2 See note to Taylor v. Sprinkle, ante, page 17.
* Justic Smith hav ing been counsel in this cause, gave no opinion
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of a sale of an improvement made on the lands of the Uni-
ted States, can not be recovered in the courts of this state,

upon the principle that " all contracts which have for their

object any thing which is repugnant to justice, or against

the general policy of the common law, or contrary to the

provisions of any statute, are void." The pleadings in this

case do not, however, present any such question. The dec-

laration states the contract to have been made in the terri-

tory of Missouri, and for any thing that is alleged in the

plea, the contract may be sanctioned by the laws of Missouri.

Ko principle is better settled, than that the laws of the country

where a contract is made, shall govern its construction and
determine its validity, (a)

The first plea is therefore clearly bad. The second plea

has frequently been decided to be bad by this court, because

it does not set forth in what the failure of the consideration

consisted.

The third plea is similar to the first, with this addition,

that the plaintiff " is, and has been for some time past, in the

possession of the said improvement, without purchase or

lease from this defendant." This allegation is doubtless intro-

duced for the purpose of showing that the defendant has not

received from the plaintiff what he contracted for, as the

consideration of the note.

It does not, however, appear from the pleas, but that the

defendant received the possession of the improvement right,

or that the plaintiff has ever prevented him from taking and

enjoying the possession; and from aught that appears, the

defendant may have sold his possession to some third person,

who again may have transferred his claim to the plaintiff'.

The plea is too imperfect to bar the plaintiff's action. It

may also be observed in relation to the first and third pleas,

that the defendant is guilty of a singular inaccuracy in stat-

ing that the consideration of the note was for an improve-

ment in the territory of Arkansas. The note was dated in

1818, and Arkansas was not formed into a territory until some

time after that year. The judgment must be reversed
^
with

costs, and the proceedings remanded to the Madison circuit

court, and the defendant permitted to amend his pleas, (b)

Judgment reversed.

Starr, for plaintiff in error.

Cowles, for defendant in error.

(a) Lodge v. Phelps, 1. Johns. Cas., 139. Smith v. Smith, 2 Johns. Rep.,

235. Buggies v. Keeler, 3 Johns. Rep., 263.

( b) Taylor v. Sprinkle, ante, page 17. Comelnis v. Vanarsdall, 23. Poole

v. Vanlandingham, 47.
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Alexander Conley, Appellant, v. Ezekiel Good, Appellee.

APPEAL FEOM MADISON.

Any defence of a dilatory character must be taken advantage of on the trial

before the justice of the peace. (1)

If one of several partners promise individually to pay a debt, he will not be
allowed to show tha.t it was due jointly from himself and his co-partner. (2)

An appeal is assimilated to a suit in equity, and in equity, partners are joint-

ly and severally liable, and therefore, proof that another person was the
partner of the defendant, if offered by the defendent, is inadmissible in
such case.

Opinion of the Court hy Justice Lockwood.* This is an
appeal from the Madison circuit court, and brought into that

(1) This proposition is universally sustained by the authorities. Greer v-

Wheeler, 1 Scam., 554. Bints et al. v. Proctor et al., 4 Scam., 177. Duncan et

al. v. Charges, id., 569. Boss v. Nesbit, 2 Gilm. 253. Adams v. Miller, 12
III., 27. Wilson v. NeUleton, id,, 61. Moss v. Flint, 13 111., 570. Adams v.

Miller, 14 111., 71. Walker et al. v. Welch et al., id., 277. Holloway v. Free-
man, 22 111., 197.

(2) The principle of this decision—that a dormant partner need not be
joined, is unquestionable. Page et al. v. Brant, 18 1 II., 37. Collyer on Partner-
ships. 662. But as to the doubt expressed by the court, that objections which
do not go to the merits of the case can not be made in proceedings before a
justice of the peace,'we can not think there is any question. It is true that
the objection, that some of the partners are not sued, c n be taken advan a»e
of only by plea in abatement. Shufcldt v. Seymour et al,, 21 111., 524, Pus-
chelv. Hoover et al., 16 111., 340, Collyer on partnership-, 658. In equity,
also, partners are held both jointly and severally liable on their contracts.
Collyer on partnerships, p. 554. 1 Story's Eq. Jur., Sec. 676. 3 Kent's Coram.,
63-4. It is not so, however, at law. But it does not follow, that it' the fact
were known at the time of making the contract that there were other part-
ners who are not joined as defendants, because th * suit is brought before a
justice of the peace instead of the circuit court, tint the defendant can not
avail himself of this objection. It is true that the legislatu e have intended
to do away with many technicalities in proceedings before justices or the
peace, and' wisely; for if they were expected to conform to all the niceties
required in higher courts, few, especially in a new country, would be found
qualified to hold the office; and the benefits expected to be derived from this
species of courts, would be lost. They have dispensed with written plead-
ings. Crews v. Bleakley, 16 111., 21. They have provided in certain cases
that parties may be made witnesses, without the expense and delay of a bill
of discovery. Webb v. Lasater, 4 Scam., 543. Purple's St tutes, 667, Sec. 39.

Scates' Comp., 699. But they have nowhere provided that objections which
do not go to the merits, if made at the proper time, shall not avail the defend-
ant. The decisions have been otherwise. Orr v. Thompson, 4 Gilm., 451.
Adams v. Miller, 12 111., 27. Same case, 14 111., 71. Robertson et al. v.

County Commissioners, 5 Gilm., 559. And the reasons for this arc manifest.
That slight and trivial objections ought not to be allowed in proceedings
before justices of the peace is reasonable; but many objections, tho igh hot
strictly of substance, are yet so nearly allied to it as to demand that they
.shall be allowed to a defendant, no matter in what court he is sued.. If a de-
fendant is sued on a joint contract, he has a right that his co-contractor shall
be joined with him, in order that each may bear his proportion of the joint
liability. If the doctrine I am endeavoring to combat is true, it follows that
it depends entirely in what court a defendant is sued as to w at are his rights.
If sued in the circuit court, he may show that others ought -o have been
joined with him—that he is sued by the wrong name—and many other kin-
Jar d d 'tenses. If sued before a justice of the peace on the same demand,
* Justice Smith having been counsel in the cause, gave no opinion.
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court by appeal from the decision of a justice of the peace.

The action was brought to recover the value of a quantity of

wool delivered to Good to be carded, and which had not, on
demand, been returned to Conley. On the trial of the appeal
in the circuit court, alter Conley ?

s witnesses had been examined
and cross-examined by Good, Good introduced his brother as a
witness to prove that he, the witness, was a partner in the card-

ing machine. It was conceded on the trial of the appeal, that

no such defense was made before the justice of the peace, and
that the wool was delivered to Good, the defendant, who
promised to card it. It was also proved on the trial, that the
partnership was not known by the neighbors and persons fre-

quenting the carding machine.
The circuit court, however, decided that the partnership

thus proved, was a bar to the action, and gave judgment for

the appellee. One of the questions presented in this case is,

whether, in proceedings before justices of the peace, a party

is bound to avail himself of the first opportunity to take ad-

vantage of a defense which is of a dilatory character. The
defense relied on in the circuit court, could have no other

effect than to abate the suit; it had nothing to do with the

merits of the case. The general rule in case of dilatory

pleas is, that if the party does not avail himself of it the first

opportunity, he waives the objection. It is, however, con-

tended, that this rule can not be applied to proceedings before

a justice of the peace. The court can not accede to this

proposition. The object of the legislature in organizing jus-

tices courts, would be entirely defeated, if parties were per-

mitted to conceal mere technical objections, and then, after

the trial has began, raise them. The justices* law requires

the justice to decide the case according to law and equity,

and dispenses with written pleadings. The object of the

legislature in establishing these courts was, to dispense with
technical forms and pleadings, and requires causes to be dis-

posed of with as little delay and expense as possible. The
court thinks it doubtful whether the legislature intended that

objections which do not go to the merits of the case, could

be made to proceedings before a justice of the peace. "With-

(;md in many cases circuit courts and justices of the peace have concurrent
jurisdiction) he is denied any such right. Can it be that justice depends
merely on the Tribunal in which it is sought? Except iii eases of part-
nership, a joint liability, even in equity, is never treated as joint and several ;

and o far as it is c rried, th.it if a joint obi gor who is only security, dies,

his estate can not, in any manner, be mad ' liable. P well et al. v. Ke telle,

] Gilm.. 491, How ih n," because the legislature has sought to remove iecn-
nical objections, can proc edings be sustained before inferior tr buna's, which
n eourt of nir.y could not? The statement of the proposition, to my mind,
shows its fallacy.
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out intending definitely to settle this question, they are of

opinion that such objections must be made in the order of

pleadings.

In this case, Good never made the objection till Conley had
adduced his proof in the circuit court, and Good had cross-ex-

amined his witnesses. To sutler a party, at such a stage of

the proceedings, to raise objections in the nature of -a plea in

abatement, would not only be a palpable departure from every

legal principle, but be at war with the statute regulating trials

of appeals, which directs that the circuit courts shall "hear
and determine the same, in a summary way, without pleadings

in writing, according to the justice of the case," and that the

court shall " admit any amendment of the papers or proceed-

ings, that may be necessary to a fair trial of the cause upon its

own intrinsic merits."

Here has not been a trial on the intrinsic merits of the cause,

and a decision according to the justice of the case. In equity,

partners are both jointly and severally liable for their con-

tracts.

The court below, therefore, in receiving the testimony of a

partnership, erred, and if one of several partners promise in-

dividually to pay a debt, he will not be allowed to show that

it was due jointly from himself and his co-partners. Murray
v. SommerviUe. Sittings after Hilary term—by Lord Ellen-

borough.
The judgment must be reversed. The court did not think

it necessary to decide the question, whether a suit ought to

abate, when a dormant partner is not sued. They are, how-
ever, inclined to think, that a plea in abatement in such a case

would not lie. In the case of Clark v. Holmes, 3 Johns. Rep..

148, it was decided, that when one partner makes a warranty
on the sale of goods, an action may be maintained on the war-

ranty against that partner, without joining the other.

The judgment reversed and proceedings remanded, (a)

Judgment reversed

McBoberts, for appellant.

Oowles, for appellee.

(a) That other persons jointly indebted, or jointly responsible, have not
been made defendants, must be pleaded in abatement, and can not be taken
advantage of on the trial. Ziele v. Exrs. of Campbell, 2 Johns. Cas. 382.

18
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James Nowlin, Plaintiff in Error, v. John Bloom, Defendant
in Error.

ERROR TO ST. CLAIR.

Where the record is not the foundation of the action, a variance between the
description of it in the narr. and the one produced is immaterial, e. g.

' if tiie narraMo describes it as a record in a case of fo) cible entry and
detainer, and it is a record in a case of peaceable entry, and forcible
detainer, the variance is immaterial.

Opinion of the Court by Justice Browne. The plaintiff

below, being a witness in an action of forcible entry and de-

tainer, between one John Goodner and the said John Bloom
which was tried before Edward P. Wilkinson, and James
Mitchell, Esq., justices of the peace for St. Glair county, the
said John Bloom charged the said James Nowlin with having
sworn false on the said trial.

The defendant below filed three several pleas to the plain-

tiff's declaration: 1. Not guilty: 2. The statute of limita-

tions: 3. Justification. To which pleas, the plaintiff took
issue. At the trial, the plaintiff below offered as evidence a

record of peaceable entry and forcible detainer. The record

corresponded in every other particular with the one referred to

in the plaintiff's declaration, which record, the court below de-

cided ought not to have been received in evidence, and set

aside the verdict and directed a nonsuit on account of the

variance.

This record was not the foundation of the action, but was
only brought in collaterally to prove another fact, and for that

purpose, was sufficiently described in the declaration.

The court below, therefore, erred in setting aside the ver-

dict on that ground, because the record was properly before the

jury-

For which reason, the judgment of the court below is re-

versed and sent back to render judgment on the verdict, (a)

a)
Judgment reversed.

Cowles, for plaintiff in error.

Blackwell, for defendant in error.

(a) In an action for a libel the plaintiff gave notice of justification with
the genera] issue, stating that he would give in evidence at the trial a rec rd
of the tiia! before the sessions of the term of June, 1810; the record produced
was of June, 1809 ; but the variance was immaterial. Broons v. Bemis. 8
Johns., 455.

(1) See note to Taylor et al. v. Kennedy, ante, p. 91.
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Henry Curtis, Plaintiff in error, v. John Doe, ex. dem. Dan-
iel Swearingen, Defendant in Error.

EKROB, TO WASHINGTON.

A sheriff's deed which does not state the land was appraised, and unsupported
by proof that it was appraised, is insufficient 10 entitle the lessor, claiming
under it, to recover in an action of ejectment.

Opinion of the Court oy Justice Lockwood. This was an
action of ejectment, brought to recover the undivided moiety
of a tract of land in the county of Washington. A number
of errors have been assigned, but from the view we have
taken of the case, it will be unnecessary to decide more than
the following question:—Was the sheriff's deed to the lessor

sufficient to convey Ryan's interest in the premises? The
objection taken to the deed is, that it does not appear from
the deed, (and the plaintiff below did not prove by parol,)

that the premises wTere appraised, and sold for two-thirds of
the valuation. This question is one of great importance to

the interests of the community, and deserves the most serious

and attentive consideration of the court. Its decision will

form a highly important rule in the transfer of real estate,

that may affect the rights of a great number of individuals.

The transfer of real property by a judicial sale, is unknown
to the common law, but is authorized by the statutes of this

state.

The legislature, in subjecting real estate to sale on execu-

tion, have clearly the right to prescribe the terms on which
such sale may be made, and any material departure from the

rules prescribed by the statute, will render the sale void.

What, then, are the rules prescribed by our statutes in rela-

tion to sales on execution?

It must be confessed that the court find some difficulty in

reconciling the 2d, 8th, and 22d sections of the act entitled
" An act subjecting real estate to execution for debt, and for

other purposes," passed 22d March, 1819. But whatever
uncertainty might grow out of the attempt to reconcile the

conflicting provisions of these sections, yet the court have no-

d.mbt that the legislature intended, by the 22-d section, to

require that all real estate should be valued before sale. This
section is as follows:

" That all real estate that shall be ordered to be sold under
the provisions of this act, shall be valued by three disinter-

ested freeholders of the county in which the same may be
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situated, who shall be appointed by the sheriff or other offi-

cer, and sworn to take into consideration the true value of

such estate in cash, and the said sheriff or other officer shall

then proceed to sell the same: provided, that the said land,

or freehold, shall bring the amount of its valuation as afore-

said, or at least two-thirds thereof ; but in case the said land

or freehold shall not bring the amount of its valuation, or

two-thirds thereof, then the said sheriff or other officer shall

continue the sale until the same shall have been offered on
three different days, allowing the space of twenty days be-

tween each day of sale, giving due notice thereof as before

directed, unless the person in whose favor the execution

issued, shall agree to take the same at the valuation made as

aforesaid." *

This statute was amended by an act passed the 15th Feb-

ruary, 1821, which seems to have escaped the notice of the

counsel on both sides. By the third and fourth sections oi

the amended act, the legislature assume the fact that real

estate can not be sold on execution, unless it will bring two-

thirds of its valuation. The third section is intended to

authorize lands that have been already valued and not sold

for want of bidders, at two-thirds of the valuation, to be

sold for one-half of the valuation.

The fourth section of the amended act is:
—"That when

any real estate shall hereafter be levied upon, by virtue of

any execution hereafter to be issued, and shall have been

twice offered for sale under the provisions of the act to which

this is an amendment, and has not brought the amount of its

valuation, or two-thirds thereof, upon the third, or any sub-

sequent offering, the sheriff, or other officer, shall proceed to

sell it to the highest bidder for what it will bring in ready

money, having lirst given fifteen days' notice as aforesaid."

My conclusion is, that the sheriff was bound to proceed on

the execution mentioned in this case, according to the direc-

tions of the 22d section of the original act, as modified by

the fourth section of the amending act. From which it will

result, that the sheriff's duty was to have had the premises

valued by three disinterested freeholders, on oath, and ad-

vertised for twenty days, when, if two-thirds was not bid, he

should again have advertised for twenty days, and then if

two-thirds was not bid, he could, according to the above

recited fourth section, sell the premises for what they would

bring in ready money, having first given fifteen days' notice

of the sale. Can the court presume that the sheriff' complied

* Laws of 1819, p. 183.
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with these express provisions of the law ? I think not.

Would not every lawyer be startled at the proposition,

whether the court would not presume in favor of a sheriff's

deed, that the sheriff had an execution ? And that the exe-

cution was based on a judgment ? Yet these presumptions
appear as reasonable as the presumption that the sheriff has
obeyed the mandates of the statute, without showing the fact.

Every agent, whether public or private, must act within the

powers delegated to him, and must show that in all essential

particulars he has not varied from them. If a party is to be
deprived of his property without his consent, the law that

authorizes him to be dispossessed must be obeyed, and he has

a right to call for proof that he has not been illegally divested

of his estate. The argument that good policy requires that

public sales shall be supported, whether the provisions of the

statute have been substantially complied with or not, does
not appear to be entitled to much weight.

Whether the land has been appraised or not, (and it is to

this point that we confine our attention,) can be very readily

ascertained, by the bidders calling for the valuation. (1) We
have hitherto considered this case with reference to our
statutes, and upon general principles. We are, however, not
without authorities on the very point. In the case of Pat-
rick v. Gideon Oosterout, 1 Ohio reports, 27, two questions

were submitted to the court ; 1. Was it necessary under a
sheriff's deed to exhibit the appraisement ? 2. Was the ap-

praisement sufficient ? The objection to the appraisement
was, that it did not appear to have been made on oath. The
court, consisting of Judges McLean and Burnet, held that

a sale without an appraisement was void, and rejected the

sheriff's deed, because it did not appear that the appraise-

ment was on oath.

They refused to presume that the oath had been taken.

It has also been decided in Connecticut, (1 Day's Repts. 109,)
that in order to make out a title to land, by the levy of an
execution, it must be shown that the appraisers were disinter-

ested freeholders, and that they were sworn according to law.
In the case of Parker v. Pules lessee, 9 Cranch, 64, the

supreme court of the United States decided, that, under the
land tax act of the 14th July, 1798, c. 92, before the collec-

tor could sell the land of an unknown proprietor for non
payment of taxes, it was necessary that he should advertise

the copy of the lists of lands, &c, and the statement of the
amount due for the tax, and the notification to pay, for sixty

days, in four Gazettes of the state, if there were so many

(1) This is now changed by statute.
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printed therein. Again, in the case of Stead's executor v.

Course, 4 Cranch, 403, and which arose under the tax laws
of Georgia, the supreme court decided that an officer selling

land for taxes, must act in conformity with the law from
which his power is derived, and the purchaser is bound to

inquire whether he has so acted. In the case of Williams v.

Peyton, 4 Wheaton, 77, the same court held, that in the case

of a naked power, not coupled with an interest, the law re-

quires that every pre-requisite to the exercise of that power
should precede it. That the party who sets up a title, must
furnish the evidence necessary to support it. If the validity

of a deed depends on an act in pais, the party claiming

under it is as much bound to prove the performance of the

act as he would be bound to prove any matter of record, on
which the validity of the deed might depend. And in this

last case the court decided that the collector's deed was not

primafacie evidence.

The court have examined the cases decided in the Ken-
tucky courts, referred to in plaintiff's argument, but think

they have but little application to this case. One of the

cases was a sale of personal property, which for obvious

reasons, is governed by different rules from those of real

property. Another of the cases referred to, was the sale ot

land for taxes. The facts of the case are, however, so im-

perfectly stated, that it is impossible to extract from the case

any rule applicable to the decision of this case.

The last case cited, was a case of the sale of land on exe-

cution, and the court are perfectly willing to accede that the

case was rightly decided under the Kentucky statute.

This court can not, however, accede to the argument of

the court, as to what true policy dictates on this subject. We
cannot regard the question as altogether a question of policy,

but as more a question of positive law. In relation to the

cases cited from New York, the court are of opinion that

they can have no application here, because, in New York,

they have a positive statute, making sheriff's sales valid, how-

ever palpable may be his departure from its provisions. The
court feel themselves constrained to say, that the sheriff s

deed, unsupported by any proof that the land had been val-

ued, was insufficient to entitle the lessor to recover. . The
judgment must be reversed with costs, (a)

Judgment reversed.

Mc Roberts, for plaintiff in error.

T. Reynolds, for defendant in error.

(a The party who sets up a conveyance, must furnish the necessary
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Daniel Gkegg, Plaintiff in Error, v. James and Philips,

Defendants in Error.

ERKOR TO MONROE.

Debt's to be set off, must be mutual, and between the parties to the record. (1)

A debt due individually by one co-partner, can not be set < ff in an action to
recover a debt due the co-partnership.

A payment to one partner is payment to both, unless strictly forbidden. (2)

Opinion of the Court "by Justice Smith. This was an
action of debt, on a sealed note, payable to James and Philips.

Gregg, who was defendant in the court below, pleaded three
pleas

:

1. Payment generally.

2. That Philips and himself were mutually indebted to each
other before the execution of the note; that prior to the mak-
ing of the note, they attempted a settlement of their respect-
ive claims, but Gregg, being unable then to establish his against
Philips, executed the note in question to James and Philips,
who had become partners in trade, it being given for the amount
of Philips's claim against him, leaving his, against Philips un-
adjusted.

3. That the note was given to James and Philips to secure
a debt due to Philips only, and that before the commencement
of the suit, he paid it to Philips.

To the first and third pleas, the plaintiff took issue, and de-

evidence to support it. If the validity of a deed depends on an act in pais,
the party claiming under it is as much bound to prove the performance of
the »ct, as he would be bound to prove any mater of record on which the
validity might depend. Williams at al. v. Peyton's lessee, 4 Wheat., 77

(1) A separate demand can not be set off against a joint one, nor can a joint
de t be set off against a separate one. A demand to be set off must be
owing from the plaintiffs to all the defendants. The demands must be
mutual and between all the parties to the acrion. Hinckley v. West 4
Gilm, 136. Burgwln v. Babcock, 11 111., 30. Hilliard v. Walker, id, 615
Ryan v. Barger, 16 111.. 28. P. & 0. R. R. Co. v. Niel, id., 269. Walker v.
CJiovln, id.. 489. ''There may be an exception to this rule arising out of the
agreement of the parties." Walter v. Chovin, supra.

(2) Payment to one partner is payment to the firm. Major v. Hawkcs 12
1 1., 299. Coll. on Pari., sec. 638.

The giving a no'e payable to one of the partners individually, or the
pavment of a debt of an individual partner by a debtor of a firm, is not such
a payment as is binding on the other parfner, but is good as to the one to
wiiom it is made. Grange v. McGilvra, 24 J 11., 152.

After a dissolution of a partnership, eifher partner may receive a debt due
the firm, notwi hstanding an agreement between the partners, of wnich the
debtor has notice, that one of tueir number or a third person, shall alune
collect and pay the debts. Gordon v. Freeman, M 111., 14.
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murred to the second; to which demurrer the defendant filed

his joinder. The court below sustained the demurrer. On
the trial, Gregg offered to give in evidence, an account of his
against Philips, which existed anterior to the making of the
note given to James and Philips, which the court refused to
permit.

To this decision an exception was taken. Two points are
presented for the consideration of the court: First, that on the
issues joined, it was competent for Gregg to give in evidence
any debt due to him from Philips: Second, that the second
plea was a bar to the action, and the demurrer should have
been overruled.

"We have no hesitation in saying that on both the points, the
court below decided correctly. Nothing is better settled than
that debts to be set off, must be mutual and between the par-

ties to the record. If the issue on the third plea had been what
the counsel for Gregg supposes it is, it might, perhaps, vary
the question. But it will be seen that his allegation, that the
consideration of the note was for a debt originally due to

Philips only, is not noticed in the replication, and issue is

taken on the single point of payment only. That part of his

plea is treated as a nullity, and must be considered as surplus-

age. The only inquiry is, was the debt alleged to be due by
Philips, a debt which could be set off.

The note is payable to co-partners, and the debt offered to

be given in evidence, is due, if at all, by only one of the co-

partners. This rule is, that a debt due individually by one
co-partner can not be set off in an action to recover a debt due
the co-partnership. It is not a mutual debt, nor is it between
the parties to the record. The offer, therefore, to prove a debt

due by one of the co-partners, and that confessedly created be-

fore the making of the note, was foreign to the issue before

the court. It was in no way pertinent thereto: it was not

what the parties had made the issue, viz.: had Gregg paid the

note to Philips, for a payment to one was a payment to both,

unless strictly forbidden. This reasoning is directly appli-

cable to the second plea. It was not competent for Gregg
to plead a state of facts, which in themselves amounted to

no more than a right of setting off a debt due by Philips

alone.

This plea was certainly not good, for he could not plead that,

which in law, could be no defense. The court have examined
the authorities quoted by the plaintiff's counsel to support the

positions assumed by him, but they are found to be in no way
analogous. The demurrer was properly sustained. The
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Nomaque, an Indian u The People.

judgment of the court below must be affirmed, and the de-
fendants in error recover their costs, (a)

Judgment affirmed.

Nomaqtte, an Indian, Plaintiff in Error, v. The People, De-
fendants in Error.

ERROR TO PEORIA.

It is necessary, in order to give the court the right to try a prisoner, "that the
bill of indictment found Toy the grand jury? should be indorsed " a true bill,"

and signed by the foreman; an indictment without such indorsement is a
nullity. (1)

It is an act of great indiscretion in a court to permit the jurors to go at large
after they are sworn, as well before the trial, as after.

On the production of affidavits going to prove that one of the jurors had made
up his m'nd against the prisoner, though he swore that he had not formed
an opinion, if the fact is discovered alter the trial, a new trial ought to be
granted.

A prisoner in a capital case is considered as standing on all his rights, and
waiving nothing on the score of irregularity; an agreement thereto e be-
tween his counsel and the counsel for the people that the Jury, if thev agree,

may deliver their verdict to the clerk, is ii regular, and a verdict delivered
in court under such an agreement, in the absence of the jury, ought be set

aside for such irregularly.

A prisoner has a right to the presence of the jury when they deliver the ver-
dict, as he is entitled to have them polled, and a verdict is not final, until,

pronounced and recorded in open court.

Opinion of the Court by Justice Smith. It appears from
the record that the plaintiff in error was tried at a circuit

court at the November term, 1825, in the county of Peoria r

(a) Dealings between the parties to the record only, can be set off. 1 Johns-
Cas., 169.

(1) A though this decision has been generally followed on the circuits of
this state, and seems in oue case to be approved by the supreme court, yet I

am unable to see any good reason for it, and believe the current of modern,
authorities in other states is against it. The statute of this state on this sub-
ject is as follows:—"After the grand jury is impanneled, it shall be the duty
of the court to anpoint a foreman, who snail have power to swear or affirm
witnesses to testify before them ; and whose duty it shall be, when the grand'
jury, or any twelve of them, find a bill of indictment to be supported by good
and sufficient evidence, to indorse thereon ; a true, bill;' and when they do not
find a bill to be supported by sufficient evidence, to indorse thereon 'not a
true bill

:

' and shall, in either case, sign his name as foreman, at the foot of
said indorsement." Purple's statutes, p. 654, Sec. 3. Scate's Com])., 681. The
English law is nearly the same. 4 Black. Com., 305-6. The origin of this re-
quirement is found in the practice in England of first preparing all bills that
are submitted to the grand jury, they acting on no other offenses than those
for which bills are so prepared; and such as they find to be true bills, they s »

indorse ; but such as were not so found, were indorsed " ignoramus, " or ''not
found. " And while such practice exis ed, there was an evident propriety in
so indorsing them. With us, although the letter of the statute would seem to
require that bills of indictment should first be prepared and submitted to the

frand jury before they act on the offense charged, the practice has always
een not to draw the bill until the jury hear the evidence and agree to find au

19
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on a charge of having murdered a man by the name of Pierre

Londri. From an inspection of the record, it also appears

that the indictment, as set forth, was never found by the

grand jury of that county; no hnding of any kind is made

indictment; the prosecuting attorney is then instructed to prepare it, and it

is by them then returned into court in open court. The only object sought to

be attained by indorsing an indictment " a true bill. " was to distinguish it

from such as were "not found ' by the jury: and if the reason for this prac-
tice has ceased, why continue it ? It is a maxim that when the reason of a
law ceases, the law itself also ceases. Broom's legal maxims, 118. Until a
bill is returned into court in open court, by the grand jury, and is received by
the court as such, it is not an indictment, although every juror may have
voted for it, and it is indorsed by the foreman "a true bill;" and unless the
records of the court show that it was so received by the court in open court,

it will be void. Gardner et al. v. The People 3 Scam., 84. McKinney v.

Same, 2 Gilni., 540. RtAney et al v. S me, 3 Gilnx, 71. Gardner v. The Peo-
ple. 20 111., 430. Our jegislature have endeavored to do away with techn.cal
objections. "Every indictment or accusation of the grand jury, shall .be

deemed sufficiently technical and correct, which states the offense in the
terms and language of this code, or so plainly that the nature of the offense
may be easily understood by the jury." Purple's statutes, p. 398, Sec. l08.

Scates' Comp., 403. And again :
" All exceptions which go merely to tne form

of an indictmenr, shall be made before trial, and no motion in arrest of judg-
ment, or writ of error, shall be sustained, for any matter not affecting the real

merits of the offense charged in such indictment. " Purple's statutes, p. 398,

Sec. 209. Scate-' Com., p. 403, S c. 16-'i But we are n t without authorit es on
this question. In the case of Gardner et al. v. The People, 3 Scam., 84, the
record of the indictment contained an indorsement " a true bill," but it d d
not aj pear to have been signed by the foreman. The opinion of the court
was delivered by Judge Douglas, who said : "All t at is recessary to ap-
pear on the record is, that the grand jury returned the indictmenr, in open
court "a true bill.'''' The indictment, in this case, having been received by
the circuit court, and entered of record as a true bill, and neither the pris-

oner nor his counsel making any objection at that or any oth r time during
the progress of the tr al, we feel con-trai ed, in the absence of all evidence
to the contrary, to give full faith and credit to the record." in the case of

The State v. Freeman, 13 N. H. Pep., 488, after a full inves igation of all the
authorities, the court held such indorsement was not indispensable. In the
case of The State v. Davidson, 12 Vermont Pep., 300, an indorsement "True
bill" was held to be a compliance wi h the statute which required it to be in-

dorsed "A true bill." In a late case, Commonwealth v. Smyth, 11 Cushing's
Pep., 473, the court, in a very able opinion, came to the same conclusion.
They sa d: " These words obviously constitute no part of the description of
the offense charged in the indictment. They are not indispensable to the due
and legal authentication of the action of the grand jury. Their absence can
subject the accused to no inconvenience or disadvantage. The reason upon
which they are elsewhere held to be essential, does not exist in our practice;

and therefore thio omission in an indictment is simply the omission of form,
which, if oftentimes found convenient and useiul, is in reality immaterial
and unimportant."

If 1 am right in the assumption that the reason for this rule has long since
ceased to exist—if a change in the practice has superseded the neces ity or
propriety of the requirement in question, unless the provision of the slaute
is imperative, I can see no propriety in adhering o it. If an indictment has
been fairlv and legally found, if the offense is charged in the manner re-

quired by the laws, if the court has received it from the grand jury as a true
hill, and so entered it on its records, the omission of a useless iorin, the rea-

son for which has, long since, become obsolete, ought not to intervene to pre-

vent a fair and impartial tr al on the merits.

An indictment was indorsed " A true bill, George S. R'ce, Foreman," while
the records showed that another person was app anted foreman of the grand
jury. In the absence of anything on the record to negative the supposition,

tliis court will intend that tie first foreman was discharged, and another ap-
pointed in his place. Mohler v. The People, 24 111., 26.
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on the bill. It further appears, that on the 15th of October,

1825, being the day of the commencement of the trial, nine of

the petit jurors were impanneled and sworn, and permitted to

go at large until the next day, when the panel was completed.

After the trial had closed, an agreement in the following

words was entered into, between the public prosecutor and
the prisoner's counsel, viz. : "It is agreed by the attorney-

general and the counsel for the defendant, that if in case the

jury should agree on their verdict between this and to-morrow
morning, that they may deliver their verdict to the clerk."

In pursuance of this agreement the clerk, on the morning of

the 18th of October, 1825, as the record recites, presented to

the court the following verdict, which had been handed him
by the jury, viz :

State of Illinois, Peoria county circuit court, November
term, 1825. We, the traverse jury, in and for the county
aforesaid, do find Nomaque, an Indian of the Pottawattomie
tribe, guilty of the murder of Pierre Londri, November 17,

1825.

A motion was thereupon made for a new trial, on the

giound of partiality in Dumont, one of the jurors, who, as

is established by the oath of two persons, declared before he
was sworn on the jury, that JNTomaque was a damned rascal,

and all those who took his part, and he would give five dol-

lars to H. M. Curry, to appear and assist to convict Nomaque
oi the crime charged, and pay it in surveying, or hunting
land.

The court below refused to grant a new trial, and an ex-

ception was taken to that decision. There are other objec-

tions which were made on the trial of the cause, but as they
are not deemed important, we pass them by. 'No exception
is taken in this court to the manner in which the proceedings
come before the court, nor do we mean to say that any valid

one could have been stated or urged.

From the preceding statement, which embraces, substan-
tially, all the facts of importance in the case, the points which
present themselves for consideration are, first, whether the
prisoner could have been legally tried at all in the court be-

low, it not appearing that there had been a finding of the
grand jury, on the paper purporting to be an indictment;
and whether he can now avail himself of the objection in this

court, the question appearing not to have been made in the
court, below : Secondly, whether permitting the nine jurors
impanneled and sworn, on the first day of the trial, to sepa-

rate and go at large before the trial, would have formed suf-

ficient cause for the circuit court to have arrested the judge-
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ment, or granted a new trial: Thirdly, whether the evidence

offered to show that Dumont had, previously to the trial, ex-

pressed his belief of the guilt of the prisoner, or of his hatred

to him, and was therefore not an impartial juror, was suffi-

cient to establish either point, and authorize a new trial :

Fourthly, whether the consent that the jury might deliver

their verdict to the clerk, could have been legally made by
the prisoner's counsel ; and whether that agreement dis-

pensed with the personal appearance of the jury, and the

rendering of their verdict in open court.

, On the first point, we are of opinion, that it was necessary,

in order to give the court the right to try the prisoner, that

the grand jury should have indorsed their finding on the bill

of indictment, verified by the signature of their foreman.

This was indispensable, and as it appears not to have been

done, the proceedings were coram nonjudice. This objection

going to the power of the court to try the prisoner on that

indictment, may, although not noticed or urged below, be

now urged as cause of error, (a)

On the second point, we give no positive opinion, but it cer-

tainly was an act of great indiscretion in the court, to permit

the jurors to go at large after they were sworn ;
because the

reason of the rule, in keeping jurors together and apart

from every other person, is as applicable, after they are chosen

and sworn, and before the trial, as after they are charged

with the prisoner. The object certainly is, to keep them from

receiving any other impressions in regard to the prisoner,

than those which shall be made by the testimony given on

the trial; if suffered to go at large at any time after they are

elected to try the prisoner, the object might be wholly de-

feated, (b)

As to the third point, it is very apparent that the prisoner

has been tried by one who, so far from standing perfectly

indifferent between the parties, as the law emphatically re-^

quires, was in a condition the very opposite. The state of

his mind must have led him to look on the testimony against

the prisoner with every view to a conviction, and his feelings,

it would seem, could alone have been pacified with the sur-

render to him, by his fellow jurors, of his victim. We are

(a) In strict legal parlance an indictment is not so called, until it has been

found "a true bill " by the grand jury; before that, it is named a bill, merely.

Arch. Crim. PL, 33.

(b) If a jury separate, after a case is committed to them, and before they

have agreed upon their verdict, and afterwards return a verdict, n new trial

will be granted. Lester v. Stanley, 3 Day, 287. Howard v. Cobb, ibid., iW.

4 Johns., 293
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therefore constrained to say, that the circuit court ought to

have awarded a new trial on the production of the affidavits,

as they show sufficient grounds discovered after the trial.

(c) (
2)

The fourth point is, we think, easily settled. The prisoner,

in a capital case, must be considered as standing on all his

rights. He can not be considered as waiving any thing, nor
could his counsel do it for him. They possess neither the

power nor right, and if ever there was a case in which an
observance of the rule should be required, the present is

one. (3) The case of The People v. McKay, 18 Johns. Rep.,

212, is conclusive on this point. The supreme court of New
York, in that case say, that a paper purporting to be a venire,

but without the seal of the court, is a nullity, and they de-

clared that the prisoner in that case, who had been convicted

of murder, and although he had challenged some of the

jurors, who had been summoned under the supposed venire,

did not thereby waive his right to object to the want of a

venire. It is further said in that case, " that it is a humane
principle, applicable to criminal cases, and especially when
life is in question, to consider the prisoner as standing on all

his rights, and waiving nothing on the score of irregularity";

and in that very case, the judge who delivered the opinion
of the court relates a case analogous to the present. In On-
tairio county, New York, in 1814, a woman of color was
indicted, tried, and found guilty of murder. The jury had
separated after agreeing on a verdict, and before they came
into court, and on that ground a new trial was granted, and
she was tried again. On the present occasion, this precise

point is not necessary to lie decided. The agreement extends
no farther than to depositing the verdict with the clerk. It

(o Wlii'ii one of the jurors, in a trial for treason, had previously made dec-
larations, as well in relation to the prisoner personally, as to the general
question of the insurrection, manifesting a b as or predetermination, a new
trial will be awarded. United States v. Fries, 3 Dall., 515.

(2) As to the misconduct of jurors, or disqualifications, see Sawyer v. Stev-
enson, ante., p. 21. Sellers v. The People, 3 Scam., 113. Venum v. Har-
wood, l Gilm., 659. Guykowski v. The People, 1 Scam., 180. Greenup v. Sto-
ker, 3 Gilm., 222.

If the parties choose to have their cause tried by a nrejudiced juror, it is

not for the court to refuse them that right. Van Blaricum v. The People,
16 111., 361.

If an officer having charge of a jury permits any member of it to drink
spirituous liquors after he is sworn, (but before the case is submitted,) he
may be punished for it, but the verdict will not be vitiated. Davis v The
People, 19 111., 71.

(3) n the case of The People v. Scates, 3 Scam., 351, in speaking of the
case of Nomaque v. The People, die court said: "This case means nothing
more than i hi —did a prisoner, in a capital case, is not to be presumed to
waive any of his rights; but that I13 may, by his express consent, admit them
all away, can be neiJier doubted nor denied. He may certainly plead guilty,
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did not dispense with the personal appearance of all the jurors
in court, and a rendition of the verdict by them. It can only
be considered as authorizing the jury to separate when they
agreed on their verdict until the next day, for their personal

convenience. The prisoner had a right to have the jurors

polled: this right could not have been exercised where the

presence of the jurors was dispensed with. For a confirma-

tion of the soundness of this doctrine, see the case of Black-
ley v. Sheldon, 7 Johns. Rep., 32, and 6 Johns. Rep., 68.

Root v. Sherwood, where it is said, " a verdict is not valid

and final, until pronounced and recorded in open court; and
before it is recorded, the jury may vary from their first offer-

ing of their verdict, and the verdict which is recorded, shall

stand; and if the parties agree that a jury may deliver a

sealed verdict, it does not take away the right of either to a

public verdict." If this be law, in a civil case, is it not

important, under our system of jurisprudence, that it should

be adhered to in a criminal case affecting life ? In the pres-

ent case, the verdict was not even sealed; it was liable to

alteration, and besides, the court had no legal evidence that

it was the verdict of the jury. (4)

-While on this part of the case the court feel it their indis-

pensable duty to reprobate the tolerance of a practice which
might lead to the most dangerous consequences, in that case

affecting the life of an individual, and to express their disap-

probation of it, in the present instance.

The judgment of the circuit court of Peoria must be re-

versed, and a supersedeas awarded; and as a flagrant crime

has no doubt been committed, and possibly by the prisoner,

and in order that public justice may not be evaded, the court

make this additional order, that the prisoner remain in cus-

tody for thirty days from this day (21st December instant)

in order to enable the local authorities to take measures to

bring him again to trial.

Judgment reversed.

Starr and Blachwell, for plaintiff in error.

James Turney, attorney general, for defendants in error.

and thus deprive himself of one of the most valuable rights secured to the

citizen—that of a trial by jury."

(4) At common law, in all capital cases, the verdict must be received in

open court, and in the presence of the prisoner. In misdemeanors, it may be
received in his absence. Holliday v. The People. 4 Ginn., 114.

The prisoner should be personally present when the sentence is pro-

nounced, in cases where corporeal punishment is a part of the sentence.

Perry v. The People, 14 111., 500.
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James M. Duncan, Appellant, v. Robert Morrison and Mat-
thew Duncan, Appellees.

APPEAL FROM FAYETTE.

An injunction ought not to be allowed for more of the judgment than the
complainant shows to be unjust. (1)

A party to a negotiable note, where there is no fraud, can not impeach it,

either at law or equity. (2)

If either the maker or assignee of a note is to suffer a loss, natural eq :ity

points to the maker as the party on whom the loss should fall.

Where an injunction upon a judgment at law is dissolved, it is erroneous to

enter a decree for the amount of the judgment at law

Opinion of the Court oy Justice Lockwood. The bill filed

by the complainant, states that he executed his note to M.
Duncan, and that bj inadvertence or mistake, it was omitted
to be inserted in the note, that it was to be paid in " state

paper," although it was agreed by the parties that it was to

be discharged in that currency. The bill also states, that

before the note became due, it was assigned to Morrison,
who has brought suit, obtained judgment, and intends to

exact specie. There is no allegation of fraud on the part of

M. Duncan, or notice to Morrison that it was to have been
paid in state paper. On this bill, an injunction was granted,

and subsequently dissolved in the circuit court of Fayette

county, and a decree rendered against complainant and his

security in the injunction bond, for the whole amount of the

debt, together with six per cent, damages and costs, and the

bill dismissed. To reverse this judgment, an appeal has been
brought to this court.

The injunction granted in this case was clearly wrong. It

ought only to have been allowed for such portion of the

judgment, as the complainant showed by his bill to have
been unjust. (Laws of 1819, page 173.) The bill is also

defective, in not showing the value of the state paper, and
the extent of the discount he claimed. But the main ques-
tion is, whether such a case is presented by the bill, as to

call for the equitable interference of a court of chancery %

(1) Such is now the provision of our statute. "No injunction shall be
granted to stay any judgment at law, for a greater sum than the complainant
shall show himself equitably not bound to pay, and so much as shall be
sufficient to cover costs." Purple's Statutes, p. 769, sec. 21. Scates' Conip., 147.

(2) This is the provision of the present statute of this state. Purple's
Statutes, p. 773, sees. 9, 10, 11. Scates Comp., p. 292; and has been sustained
by numerous decisions. Wood v. Mines, 1 Scam., 103. Mu'ford v. Shepherd,
id, 583. Adams v. Wo r>ldridge,3 Scam., 256. Mobley v. Bi,a7i, 14 IL., 5i.
Harlow v. Boswell, 15 111., 56.
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Morrison, in this case, is to be viewed as the innocent in-

dorsee for a valuable consideration. Can such a negotiable

instrument, where there is no fraud, be impeached, either at

law or in equity? This question must depend upon the

nature of such instruments, and our statutes making them
negotiable. A party, when he subscribes his name to such
instrument, knows that by the law he authorizes the payee
to sell it to whomsoever will buy, and the purchaser has a

right to believe, from the act of the maker, that there exists

no latent equity, to prevent a recovery of the full amount.
If either drawer or indorser is to suffer under such circum-

stances, which of these parties does natural equity point out

as the proper party? We have no hesitation in saying, that

if a loss is to be sustained in this case, that equity would
decide that it ought to fall on the maker of the negotiable

instrument. But in this case, the court is not left to specu-

lation to settle the merits of the cause. The statute making
notes, &c, negotiable,* declares that the sum of money men-
tioned therein shall be due and payable to the person to

whom the said note, &c, is made, and that the indorsement

shall absolutely transfer and vest the property thereof in the

assignee. The second and third sections of the act point

out the cases where the maker can defend, as against the

indorsee. The complainant has not brought himself within

either of these provisions. It is hardly to be presumed, if

the legislature, while they were legislating on this subject,

had believed that a latent equity, as between maker and
indorsee, ought to be a defense between them, but that they

would have so declared. Nor does this case come within the

provisions of the act regulate the practice in certain cases ;f

because here was not either a total want of consideration, or

a total or partial failure of consideration. Whether on a

total want of consideration, or a failure of consideration of

a negotiable note, such facts can be set up as a defense, the

court are not called on to give an opinion, nor do they intend

to do so.

The court are, therefore, of opinion, that the injunction

was rightly dissolved, and the bill properly dismissed, and

affirm the decree so far, and for costs of the suit.

With regard to the construction of the 17th section of the

act regulating the practice of courts of chancery,£ the court

has met with considerable difficulty; but as the counsel for

Morrison appeared willing, on the argument, that the decree

for the amount of the former recovery, together with the

* Laws of 1819, p. 1 + Ibid., p. 59. % Ibid., p. 273.
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six per cent, damages, should be reversed, it is deemed un-

necessary, at this time, to settle the true construction of the

statute, except that the court are clearly of opinion that

the decree for the amount of the judgment at law, is erro-

neous. The court further order, that the decree be re-

versed, as to the former judgment, and the six per cent,

damages, and that each party pay one-half of the costs of

this appeal, (a)

JBlackwell, for appellant.

Baker, for appellee.

<a) A party to a negotiable note or instrument, which he has made or in-

dorsed, is not competent to impeach its validity, although uninterested in the
event of the suit. WIntern v. Sadl r, 3 Johns. Cas., 185. Colemanv. Wise,
2 Johns. Rep., 165. Walton v. Shelly, 1 T. R., 296.

This rule extends only to negotiable instruments, andean apply only where
the pan r has been negotiated. Blagg v. Phoenix Ins. Co., 3 Wash. Cir. Court
R p., 5.

That it is error to render a decree for the amount of judgment at law, see
Hubbard v. Hudson, post.

20
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Present, WILLIAM WILSON, Chief Justice,

THOMAS C. BROWNE,
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SAMUEL D. LOCKWOOD, \
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SMITH, Justice, was absent during the whole of
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Edward Coles, Plaintiff in Error, v. The County of Mad-
ison, Defendant in Error.

ERROR TO MADISON.

The legislature have the power, by an act of their own. to release a penalty
accruing to a county, after verdict but before judgment. Such an act is not
unconsl itu ional, it being neither an ex post facto law, or law impairing
the obligation of contracts, and it can be pleaded, puis durrien cnntiim/Ur

ance.

Counties are public corporatio s, and can be changed, modified, enlarged,
restrained, or repealed, to suit the ever varying exigencies of the state

—

they are completely under legislative control.

Opinion of the Court by Chief Justice Wilson.* This is

an action of debt brought by the county commissioners of

Madison county, for the use oi the county, against Edward
Coles, for $2,000, as a penalty for bringing into the county,

and setting at liberty, ten negro slaves, without giving a

bond, as required by an act of the legislature of 1819. To
this action, Coles plead the statute of limitations, which plea

was demurred to, and the demurrer sustained by the court,

and the parties went to trial upon the issue of nil debet. A
verdict was found against Coles, at the September term,

1824, of the Madison circuit court, but no judgment was
rendered upon it, till September, 1825, the cause having

been continued till that time, under advisement, upon a

* Justice Lockwood having been counsel in this cause, gave no opinion.
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motion for a new trial. In January, 1825, the legislature

passed an act releasing all penalties incurred under the act

of 1819, (ineluding those sued for,) upon which Coles was
prosecuted.

This act Coles plead puis .darrien continuance, and renewed
the motion for a new trial, but the court overruled the mo-
tion, and rejected the plea, and rendered judgment for the

plaintiffs.

There are several causes assigned for error, but the one
principally relied upon is, that the court rejected the defend-

ant's plea, (as a bar to the further prosecution of the suit,)

alleging a compliance on his part with the act of January,
1825.

The only question for the decision of the court, from this

statement of the case, is, was the legislature competent to

release the plaintiff in error from the penalty imposed for a

violation of the act of 1819, after suit brought, but before

judgment rendered? or in other words, could they, by a

repeal of the act imposing the penalty, bar a recovery of it ?

If the legislature can not pass an act of this description, it

must be because it would be in violation of that provision of

the constitution of the United States, (and which has in

substance been adopted into ours,) which denies to the state

legislatures the right to pass an ex post facto law, or law
impairing the obligation of contracts. This is the only pro-
vision in that instrument, that has any bearing upon the
present question.

Is the law of 1825, then, an ex post facto law, or does it

impair the obligation of a contract? The term ex post facto
is technical, and must be construed according to its legal

import, as understood and used by the most approved writers
upon law and government. Judge Blackstone says, " an ex
post facto law is where, after an action (indifferent in itself)

is committed, the legislature then, for the first time, declare
it to have been a crime, and inflict a punishment upon the
person who committed it." This definition is familiar to

every lawyer, and I am not aware of any case in either
the English or American courts, in which its correctness is

denied.

It appears from the Federalist, a work which has been
emphatically styled the text-book of the constitution, that
the term was understood and used in this sense by the train-

ers of that instrument. The authors of this work were
among the ablest statesmen and civilians of the age,—two of
them were members of the convention that framed the con-
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stitution, and would not have been mistaken in the meaning
of the terms nsed in it. Judge Tucker, in his notes on the

Commentaries of Blackstone, also adopts it as the true one,

and it is evident from the tenor of his comments upon the

principles contained in that work, that if there had been any
doubt of the correctness of this one, that it would not have
been passed in silence, much less would it have received his

approbation.

But that the term ex post facto is applicable only to laws
relating to crimes, pains and penalties, does not rest upon
the bare acquiescence of the courts, or the authority of ele-

mentary writers. It has received a judicial exposition by
the highest tribunal in the nation. The decision of the Su-
preme Court of the United States, in the case of Colder and
wife, v. Bull and wife, 3 Dallas, 386, must be considered as

having put this question to rest. The point decided in that

case was, as to the validity of an act of the legislature of

Connecticut, which had a retrospective operation, but which
did not relate to crimes. All the state courts, through
which that case passed, decided in favor of the validity of

the law. It was then taken up to the supreme court of the

United States, where the judgment was affirmed. The court

was clearly of opinion, that the prohibition in the United
States constitution was confined to laws, relating to crimes,

pains and penalties. Judge Chase, in delivering his opinion,

says, " every ex post facto law must, necessarily, be retro-

spective, but every retrospective law is not an ex post facto
law; the former, only, are prohibited by the constitution."

Patterson, Justice, said, " he had an ardent desire to have
extended the provision in the constitution to retrospective

laws in general," and concludes his remaks by saying, " but
on full consideration, I am convinced that ex post facto laws
must be limited in the maimer already expressed." Ser-

geant's Constitutional Law, 347. JSFo higher evidence, I be-

lieve, can be adduced, of the existence of any principle of
law, than is afforded by these authorities, that the law under
consideration is not an ex post facto one. It is considered
that it is retrospective, and that as a general principle of leg-

islation it is unwise to enact such laws; yet it is not the
province of a court to declare them void. No prohibition to

the exercise of such a power by the legislature is contained
in the constitution of the United States or of this state, and
it is an incontrovertible principle, that all powers which are

not denied them by one or other of those instruments, are

granted. The next inquiry is, does this law violate the obli-

gation of a contract?
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This question is easily answered. A contract is an agree-

ment between two or more, to do, or not to do, a particular

act—nothing like this appears in the present case. If a judg-
ment has been obtained, the law might, by implication, raise

a contract between the parties; but until judgment, the de-

fendant is regarded as a tort feasor; he is prosecuted upon a

penal statute for a tort; the action would die with him, which
would not happen in the case of a contract. It is idle, there-

fore, to talk of a contract between the plaintiff and defend-

ant, and it is only between the contracting parties that the

legislature is prohibited from interfering. But in this case

there is no contract between any parties, and all reasoning
founded upon the idea of a contract, is nugatory. But it is

said, the legislature could not pass this law, because the plain-

tiffs have acquired a vested interest in the penalty, by com-
mencing suit, which can not be taken away.
The authorities relied upon to support this position, are

not apposite. The decisions in those cases, turned on the
construction of the laws, and not on the authority of the
legislature to pass them. In the case of Coleman v.' Shower,
(2 Show.,) which was an action brought after the passage of
the statute of frauds and perjuries, upon a marriage promise
made by parol, the judges said, they believed the intention
of the makers of that statute was only to provide for the
future, and not to annul parol promises which were good
and valid in law, at the time they Avere made. In the case
of Couch qui tarn v. Jeffries, (4 Burrow, 2460,) lord Mans-
field placed his opinion on the intention of the legislature,

which, he believed, was not to do injustice to the plaintiff, by
subjecting him to costs. So, too, in Dash v. Van Kleeck, 7
Johns., 577, the same ground was assumed. The court did
not intend to decide that the legislature could not pass a re-

trospective law, but that the one under consideration was not
necessarily retrospective, and therefore ought not to receive
that construction. In this opinion, the court was divided
three to two. But had the plaintiffs a vested interest in the
penalty before judgment ? a vested right is one perfect in
itself, and which does not depend upon a contingency, or the
commencement of suit. Suit is the means of enforcing, or
acquiring possession of a previously vested interest, but the
commencement of suit does not of itself, even in a qui tarn,

or popular action, vest a right in the penalty sued for. The
only consequence that results from the commencement of a
popular action is, that it prevents another person from siring,

and the executive from releasing the penalty. Blackstone,
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(vol. 2, p. 442,) in speaking of the means of vesting a right

in chattel interests, says, " and here we must he careful to

distinguish between property, the right of which is before

vested in the party, and of which only possession is recov-

ered by suit or action, and property, to which a man before

had no determinate title, or certain claim, but he gains as

well the right, as the possession, by the process and judgment
of the law. Of the former sort, are debts and clioses in ac-

tion." In these cases the right is vested in the creditor by
virtue of the contract, and the law only gives him a remedy
to enforce it. " But," continues he, " there is also a species

of property to which a man has not any claim or title, what-

soever, till after suit commenced and judgment obtained in

a court of law, where before judgment had, no one can say

he has any absolute property, either in possession or in ac-

tion; of this sort are, first, such penalties as are given by
particular statutes, to be recovered in an action popular."

Here is an authority directly in point. In the present case

no judgment had been rendered previous to the passage of

the law releasing the penalty, consequently, no right to the

penalty had vested in the plaintiffs, which this law directs.

The right which the plaintiffs had acquired by the commence-
ment of the suit was, according to Blackstone, " an inchoate,

imperfect degree of property," which required the judgment
of the court to consummate, and render it a vested right.

Before judgment in a popular action, the property in the pen-

alty is imperfect and contingent, liable to be destroyed by a

repeal of the statute upon which suit is brought. This prin-

ciple is settled in a variety of cases; in that of Beaton v. T/)e

United States, 5 Cranch, p. 283, Judge Marshall, in deliver-

ing the opinion of the court says, "That it has been long

settled upon general principles, that after the expiration or

repeal of a law, no penalty can be imposed or punishment
inflicted, for violations of the law committed while it was in

force." The same point was decided in the case of the

Schooner Rachael v. The United States, 6 Cranch, 329; and

in the case of the United States v. Ship Helen, 6 Cranch, 203,

the doctrine is fully settled that, even after judgment of con-

demnation in rem, for a breach of the embargo laws, provided

the party appeals, or obtains a writ of error, he may avail

himself of a statute repealing the penalty enacted subsequent

to such condemnation. In The People v. Coleman, the court

unanimously awarded a new trial, in order that the defend-

ant might avail himself of a defense given by a statute passed

subsequent to the commission of the offense; and in the case
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of the Commonwealth v. Duane, 1 Binney, 601, the defend-

ant had been indicted at common law for a libel: after a ver-

dict, and before judgment, the legislature passed a law that,
" after the passage of this act no person shall be prosecuted
criminally for a libel." The supreme court refused to give
judgment on the verdict. The terms of this act were not
retrospective, yet the court considered it so, and must neces-

sarily have acknowledged the power of the legislature to pass
such laws. (See also Sergeant's constitutional law, 3-18

; 1

Cranch, 109, and 3 Da:l., 279.) These cases require no
comment. They are directly on the point under considera-

tion, and have settled the doctrine, that a repeal of a law
imposing a penalty, after verdict for the penalty, is a bar to

a judgment on the verdict. The court has no longer any
jurisdiction of the case. There is no law in force upon which
they can pronounce judgment. If then, the legislature can,

by a total repeal of the law of 1819, defeat a recovery for an
infraction of it before judgment, can they not by the act of
1825, release all penalties incurred anterior to its passage ?

There is no rule of law which denies them the power of doing
that indirectly, which they may do directly. In effect and in

principle, there is no difference, and the power to do the
greater act, includes the less.

It is said that the king can not remit an informer's inter-

est in a popular action after suit brought ; this is no doubt
true, but it is equally true that the parliament can. It is

not p.etended that the executive could remit the penalty in

this case, but that the legislature may. Neither the consti-

tution of the United States, or of this state, contain any
prohibition to the exercise of such a power by the legisla-

ture, and their powers have no limits beyond what are im-
posed by one or other of those instruments, nor is it neces-
sary that they should. They form an ample barrier against
tyranny and oppression in every department of the govern-
ment, and secure to the citizens every right in as perfect a
manner as is compatible with a state of government. If they
should, by mistake, or from any other cause, attempt the
exercise of a power incompatible with the constitution, the
obligation of a court to resist it is imperative. But " it is

not in doubtful cases, or upon slight implications, that the
court should pronounce the legislature to have transcended
their powers. In the present case, I am clearly of opinion,
they have not done so. The law under consideration is not
an ex p >st facto law, because the generally received and well
settled import of the term is not applicable to a law of this
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character. It impairs the obligation of no contract, for the
conclusive reason that no contract ever existed, and for the

same reason it can not be said to destroy a vested right. 2
DalL, 304. 1 Oanch, 109.

The objection that this law works injustice to the county,

is not well founded. All the rights of the county, contem-
plated to be secured by the law of 1819, are secured by
this.

The object of the law of 1819 was to compel persons

bringing slaves into this state for the purpose of emancipa-
tion, to give bond for their maintenance. This law requires

the bond to be given, which has been done, and all costs of

suit and damages incurred in any case to be paid, which the

defendant has also offered to do in this case. The county,

then, is secured, not only against prospective injury, but
against all damages heretofore sustained. There is no
ground of complaint, then, on the part of the county ;

• they

are secured in their rights, and lose nothing. In another

point of view which this case is susceptible of, I am satisfied

that the law under consideration is not unconstitutional.

On an inquiry into the different kinds of corporations, their

uses and objects, it will appear that a plain line of distinction

exists between such as are of a private and such as are of a

public nature, and form a part of the general police of the

state. Those that are of a private nature, and not general

to the whole community, the legislature can not interfere

with. The grant of incorporation is a contract. But all.

public incorporations which are established as a part of the

police of the state, are subject to legislative control, and may
be changed, modified, enlarged, restrained, or repealed, to

suit the ever varying exigencies of the state. Counties are

corporation of this character, and are, consequently, subject

to legislative control.

Were it otherwise, the object of their incorporation would
be defeated. It can not be doubted that Madison county, as

a county, might be stricken out of existence, and her inter-

est in a popular action thereby defeated. Upon what prin-

ciple, then, can it be contended, that the legislature can not

remit a penalty in a popular action brought for her benefit ?

Every view I have been able to take of this interesting and

important subject leads to the conclusion that the legislature

have the constitutional power to pass the act of 1825, releas-

ing Coles, upon the terms prescribed in that act.

The judgment of the court below must be reversed, and

the proceedings remanded, with directions to the circuit
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court to receive the defendant's plea upon his paying costs,

&c. (a)(1)
Judgment reversed.

Starr, for defendant in error.

Turney and Reynolds, for defendant in error.

Adam W. Snyder, Appellant, v. The President and Direct-
ors of the State Bank of Illinois, Appellees.

APPEAL FROM ST. CLAIR.

The debtors to the state bank can not raise the objection that the ba- k is

unconstitutional. (2)

An averment in the scire facias issued to foreclose a mortgage given to the
state bank, that " S." made his note to plaintiff for $760, is sufficient to show
lhat he borrowed and received that amount.

Judgment will be rendered against him who commits the first error in plead-
ing. (3)

Opinion of the Court hy Justice Lockwood. The plaintiffs

below brought a scire facias in the St. Clair circuit court, on
a mortgage, executed to them under the act incorporating

(a) In the case of Fletcher v. Peck, 6 Cranch, 138, the supreme court of the
United States say, that an ex post facto law is one wh'L-li renders an act
punishable in a manner in which it was not i unishable at the time it was
committed. This definition, says Kent in the 1st volume of his Comm., page
382, is distinguished for its comprehensive brevity and precision, and it ex-
tends equally to laws inflicting personal or pecan. ary penalties, and to laws
passed after the act, and affecting a person by way of punishment, eith.r in
his person or estate.

The legislature is competent to relieve from a forfeiture after judgment,
and where the money goes to a county. Conner v. Bent, Missou^ i Rep., 23").

(1) In the case of The People v. Wren, it was saidb^ the court, (approving
of the case of Coles v. County of Madison, i

" As the constitution of this
state contains no restrictions, either express or implied, upon the action of
the legislature in such a case, we hold that it has absolute control over muni-
cipal corporations—to create, change, modify, or destroy them at pleasure."
4 Scam., 273. The same principle is held in Bradley v. Case, 3 Scam., 585.
Bush v. Shipman. 4 Scam., 186. County of Richland v. County of Law-
rence. 12 111., 8. Trustees of Schools v. Tatman, 13 111., 30. Gutzweller v.
The People, 14111., 142.

Under the constitution of 1818, the governor had the power to grant a par-
don to one convicted of a crime, and thereby not only release him from
imprisonment, but also from a fine, which otherwise would have belonged to
the county. Holliday v. The People, 5 Gilm., 216. And it is believed the
present constitution does not lessen the power of the governor in this respect.
Constitution of i#18, art. 5, sec. 8.

(2 This is overruled by the case of Linn v. State Bank, 1 Scam., 87, which
see and notes.

(3) Phcebe v. Jay, post. Davis v. Wiley, 3 Scam., 236. McDonald v. Wilkie,
13 I 1., 22. The People v. M. <fc A. R. R. Co., 13 11L, 6Q. P. & O. R. R. Co., v.
Neill, 16 111., 269.

21
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the state bank. The defendant below pleaded that the consid-

eration of the mortgage was the paper of the state bank,
and that the incorporation of said bank was in violation of
the constitution of the United States, and that therefore he
is not bound to pay said mortgage. To this plea, the plain-

tiffs below demurred. The circuit court sustained the de-

murrer, and rendered judgment for the amount due on the

mortgage. From which judgment the defendant below has
appealed to this court.

The errors assigned are, 1. That the incorporation of the

bank, and issuing the paper, are contrary to the constitution

of the United States: 2. That there is no averment of

money received by Snyder: 3. That there is no breach set

out in the scire facias. As to the first point, the court are

of opinion that the debtors of the bank can not raise the

objection that the charter of the bank is a violation of the

constitution. After having borrowed the paper of the insti-

tution, both public policy and common honesty require that

the borrowers should repay it. It is, therefore, unnecessary
to decide whether the incorporation of the bank was a viola-

tion of the constitution or not. As to the second assignment
of error, the court are of opinion that the averment that

Snyder made his note to plaintiffs for $760, is sufficient to

show that he borrowed and received that amount.
The court, however, are of opinion that no breach has been

assigned, and that the plaintiffs below by demurring to de-

fendant's plea, have opened the pleadings, so as to authorize

the court to decide who committed the first error. For want
then of a sufficient assignment of a breach of the note or

mortgage, the judgment must be reversed with costs, and the

cause remanded, with directions to permit an amendment of

the scire facias, dkc. (a) Judgment reversed.

Reynolds, for appellant.

Cowles, circuit attorney for appellees.

Put the rule that a demurrer must be carried back and sustained to the first

defective pleading, does not apply to a plea in abatement. If a plea in abate-
ment is bad, although the declaration may also be defective, the demurrer will
be sustained to the piea, and the defendant ruled to answer over. Ryan v.

May, 14 111., 49.

A demurrer to a special plea can not be carried back to the declaration,
after a direct demurrer to it has be n overruled, and the general issue plead-
ed. Browner v. Lomax, 23 111., 496.

(a) Vide Craig v. The State of Missouri, where the constitutionality of the
loan office of Missouri is discussed. 4 Peter's Rep.

Borrowers of loan office certificates are liable to pay the sum contracted
for, and it is no defense to say that they are bills of credit. Missouri Rep.,
452. Mansker etal. v. The Stite of Missouri.
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David Rankin, Plaintiff in Error, v. William A. Beaird,
Sheriff, Defendant in Error.

ERROR TO ST. CLAIR.

The legislature can by an act release a person from imprisonment who has
been convicted of forgery, though one-half of the fine imposed against him,
goes to the person attempted to be defrauded by the forgery. The sheriff
releasiug the convict, under such an act, it is not liable for an escape.

Opinion of the Court by Chief Justice Wilson. This action

is brought against Beaird, as sheriff of St. Clair county, for

$1000, for the escape of William D. Noble, who was com-
mitted to his custody upon a conviction of forgery, at the

May term of the circuit court of St. Clair county, by which
he attempted to defraud Rankin of $1000. The judgment
of the court was, that he should be fined $2000 one half to

Rankin, and stand committed till the fine and costs were
paid. In January, 1823, the legislature passed an act re-

quiring the sheriff of St. Clair county, who was Beaird, the

defendant in error, to discharge Wm. D. N oble out of cus-

tody, which he accordingly did. On the trial of this cause,

Beaird plead the act aforesaid in bar of the action, to which
plea Rankin demurred, and the demurrer was overruled by
the court, and judgment rendered for defendant. It is said

that the statute relied upon by Beaird, is unconstitutional,

because, by discharging Noble out of custody, it destroyed a

vested interest which Rankin had in the judgment against

him. It is unnecessary to inquire what interest Rankin had
In the fine imposed on Noble, because, whatever interest he
originally had in that, he has yet. It would be absurd to con-

tend that he had a vested right in 1 his imprisonment, and this

act has no other effect than to discharge him from imprison-

ment.
It may be questioned whether Rankin had any vested in-

terest in the line till it was collected ; but if it is admitted
that he had, this act does not destroy it, but leaves him to

his action. See the authorities referred to in the case of

the County Commissioners v. Coles, to which this is in some
respects analogous.*

The judgment of the court below is affirmed. (1)

Judgment affirmed.

Blackwell, for plaintiff in error.

To Reynolds, for defendant in error.

*An'e. page 154.

(1) If a third person had acquired a vested interest in the fine, or in the
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Isaac Gilham and others, Appellants, v. Caldwell Cairns,
Appellee.

In chancery, all the parties in interest and whose rights may be affected,
ought to be made parties to the bill, and if the court is called upon to dis-
pense with the proper parties, some reason therefore ought to be disclosed
in the bill.

Opinion of the Court by Justice Lockwood. This was an
appeal from the Monroe circuit court, sitting as a court of
chancery, on a bill filed against the heirs of Gilham, de-

ceased, for a specific performance of a contract executed by
their ancestor to one Jacob A. Boyce, for the conveyance of

a tract of land lying in Monroe county. The third error

assigned is the want of proper parties to the suit, inasmuch
as Boyce should have been a plaintiff or defendant, his inter-

est being affected by the decree. The omission to make
Boyce a party, is clearly erroneous. 2 Bibb's Bep., 316,

184. There is, no doubt, some discretion vested in a court

of chancery, as to whom must be made parties, but where a

court of chancery is called upon to dispense with the proper
parties, some reason ought to be disclosed in the bill. In
this case, for aught that appears, Boyce is alive, or if dead,

has left heirs capable of protecting their rights. The court

ought not to exercise a discretion in dispensing with parties

who are interested, without sufficient cause being shown.

For this cause, the decree must be reversed with costs. The
court are also of opinion, that costs ought not to have been
decreed against the defendants, admitting the decree to have
been correctly made, as it does not appear that the defend-

ants have ever refused to convey the premises, or that they

have ever been requested to do it.

The court see no objection to the circuit court of Monroe
county entertaining jurisdiction in this case, but on the con-

trary, they think there is a manifest propriety that the suit

should be instituted there. They formed this opinion upon
the effect given to decrees in chancery, by the 14th section

of the act regulating the practice in chancery.*

The other errors assigned, do not appear to be of sufficient

importance to require an examination by this court. The
decree of the circuit court is reversed, with costs, and the

costs of the suit, neither the legislature nor the Governor had power to divest

him of it. Holliday v. The People, 5 Gilm., 216. Howe v. State, 2 Bay, 565.

Exparte, McDonald, 2 Wharton, 440. United States v. Lancaster, 4 Wash.
C. C. R., 64, 5 Bac. Abr., 288.

* Laws of 1819, page 172.
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case remanded with permission to amend the bill by consti-

tuting Boyce a party, (a) (1)
Decree reversed.

Starr, for appellants.

T. Reynolds, for appellee.

Josiah T. Betts, and Samuel Smith, adm's of Michael
Jones, dec'd, Plaintiffs in Error, v. Jesse Francis and
Mary Ann his Wife, and Finley Rippy, by W. C. Gree-
nup, his Guardian, Defendants in Error.

ERROR TO RANDOLPH.

The words, " and the plaintiff doth the like," can not be taken as a traverse of
a plea of payment.

A plea of payment is a good plea in an action of assumpsit, and without it

evidence of counter demands can not be received.

This was an action of assumpsit for money had and received,

&c, brought by the defendants in error, as administrators of

M. Jones, deceased. The defendants below pleaded non as-

sumpsit, and payment, without concluding the plea with a

(a) The want of proper parties is not a sufficient ground for dismissing the
bill. It ought to stand over to make new parties. 3 Cranch, 320.

The supreme court, in an equity cause, will not make a final decree upon
the merits, unless all persons who are essentially interested are made parties
to the suit, although some of those persons are not within the jurisdiction of
the court. 7 Cranch, 69. 9 Wheat., 733. 10 Wheat., 152.

All persons materially interested in the subject, ought to be parties to the
suit'. Hickock v. Scribner, 3 Johns. Cas. in error, 311.

(1) The general rule in equity requires all persons materially interested in
the subject or object of the suit, however numerous, to be made parties, com-
plainants or defendants, that all may be provided for and protected by the de-
cree. Greenup v. Porter, 3 Scam., 65. !<cott v. Moore, id., 315. Elstone v.

Blanchard, 2 Scam., 420. Willis v. Henderson, 4 S am., 20. Spear v. Camp-
bell id., 426. Montgomery v. Brown, 2 Gilm., 581. Hoare v. Harris, 11 111.,

24. Webster v. French, id , 254. Whdney v. Mayo, 15 111., 255.

Where the parties are numerous, and it would be very inconvenient to
make all persons interested parties, bills are flowed to be filed on behalf of
the com >lainanbs and all others interested. Martin v. Dryden, 1 Gilm., 209.

Whit ey v. M< iyo, 15 111., 255. County of Pike v. The State, 11 111., 202. 4
Scam., 20.

Courts will t;ike notice of the ommission of proper parties, though no de-
murrer b* interposed for that purpose, where it is manifest that the decree
wil affect ihe interest of such as ai;e not joined. Herrington v. Hubbard,
1 Scam., 573

In &cott adrn'r, v. Bennett, 1 Gil in., 647, the objection of want of proper
parties was first made in the supreme court, and was held to be in time.



166 VANDALIA.

Jones' admi'rs v. Francis and others.

verification, simply stating that the intestate in his life time
had fully paid and satisfied, &c. Issue was joined upon the

first plea, and to the plea of payment the plaintiffs added a

similiter. Jury, and verdict and judgment for the plaintiffs

below. To reverse that judgment a writ of error was prose-

cuted to this court.

Opinion of the Court by Justice Lockwood. Several errors

have been assigned in this cause which do not appear to merit
consideration, except the fourth, which is, " That no issue was
joined on the plea of payment." The words, " and the

plaintiff doth the like," can not be taken as a tr averseof a
plea of payment. 1 LittelPs Rep., 64.

A plea of payment is a good plea in an action of assumpsit,

in order to enable the defendants to set off any demand they
may have against the plaintiffs ; and without such a plea, evi-

dence of counter demands could not be received.

From the record, this court cannot intend that the defend-

ants were permitted to give evidence under the plea of pay-

ment. The judgment must therefore be reversed with costs,

and the cause remanded with permission to the parties to

amend their pleadings in the court below. (1)

Judgment reversed,

T. Reynolds, for plaintiffs in error.

Starr, for defendants in error.

(1) Although never expressly overruled by our court, yet at this time this
decision can hardly be sustained. Thai a plea of payment is a good plea is

true; but that evidence of payment could not be given under the general
issue is, we think, incorrect. In Creivs v. Bleakley, 16 111., 21, the court said
that evidence tending to prove payment may be given under the general is-

sue. And this is now the settled doctrine. 2 Greenl. Ev., p. 423, sec, 516.

We apprehend the court was also in error in saying, "From the record, this

court can not intend that the defendants were permitted to give evidence un-
der the plea of payment." Because the plaintiff had 1 ailed to reply to the
plea, the defendants could not be prejudice ! thereby. If the parties go to
trial without filing; a replication, it will be cured by the verdict. See note to

Brazzle et al. v. Usher, ante, p. 35, where the authorities are collected on this

subject. See also Farmelee et al. v. Fischer, 22 111., 212. Stevenson v. Sher-
wood, id., 238. .
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Nicholas Beauo-enon, Appellant, v. Francois Tuecotte and
EiiANgois X. Yalois, Appellees.

APPEAL FKOM ST. CLAIR.

A party who asks equity must do equity: and where a party signed a note for
specie, supposing it 10 be for state paper, though no fraud was practised,
and a judgment was entered against him for the specie value of so much
state paper as the note called for, chancery will not relieve against such
judgment as it is equitable.

If a defendant neglects to avail himself of a legal defense, a court of equity
will not relieve him.

Opinion of the Court hy Justice Lockwood. This is an
appeal from the equity side of the circuit court of St. Clair

county. The bill filed in this cause alleges that the appellant

when he executed the note, was deceived as to the kind of

money in which it was payable, and was also deceived as to

the language in which it was written. When the appellant

executed the note, neither Turcotte or his agent was present,

and there is no ground to charge either ol them with any
knowledge that any fraud or misrepresentation had been used
in obtaining appellant's signature to the note. The court
below, however, acting under the impression that the appel-

lant supposed that in executing the note he had made himself
liable only to pay its amount in state paper, have reduced the
judgment to the value of state paper at the time it became
due. This is all that justice requires, for the appellant was
willing, and agreed, according to his own showing, to become
the security of Yalois for the amount of the note in state

paper. It perhaps might well be doubted, whether the testi-

mony was altogether sufficient to establish the fact that any
imposition was practised in obtaining the appellant's signature
to the note. But the court do not intend to disturb the
decree of the court below, as we are satisfied that the appel-
lant has received all the relief that he is entitled to, upon the
most favorable view of the case. It is a well settled principle
in equity, that a party who seeks relief in a court of chancery,
must first do equity. In this case, neither Turcotte or his

agent practised any fraud or deception. Turcotte was delayed
in collecting his debt against Valois, in consequence of the
appellant's signature being by him affixed to the note, and
the bill acknowledges his willingness and agreement to exe-
cute the note, supposing it to be payable in state paper. It is

then no more than equitable, that he should pay the value of
state paper when the note became due. The imposition sup-
posed to have been practised, in representing the note to have
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been written in English, could produce no injury ; the real

imposition, if any, consisted in representing the note to be
payable in paper instead of specie, for which relief has heen
granted. Strong doubts are entertained by the court whether
the appellant was entitled to any relief. The object in a

court of law in serving the process on the party, and filing a
declaration ten days before court, is to apprize the defendant

of the precise nature of the appellant's demand against him,
and if the defendant neglects to avail himself of the means
thus furnished him, of ascertaining the cause of bringing the

suit, courts of equity will seldom interfere to protect parties

from the effects of such negligence, when the defense is a
legal one. The authorities to this point are numerous. 1

Bibb., 173. 2 Bibb., 192.

Chancellor Kent, in delivering his opinion in the case of
Duncan v. Lyer, 3 Johns. Ch. Kep. 356

?
says : "It is a set-

tled principle, that a party will not be aided after a trial at

law, unless he can impeach the justice of the verdict or report

by facts, or on grounds of which he could not have availed

himself, or was prevented from doing it by fraud or accident,

or the act of the opposite party, unmixed with negligence or

fault on his part. 7
' As Turcotte has not appealed, and as the

court are satisfied, although the testimony is loose, that justice

has been done, they will not disturb the decree, as pronounced
in the court below. The decree must be affirmed with costs.

(*) C
1)

Decree affirmed.

Blackwellj for appellant.

Starr, for appellee.

(a) Where a party, in an action at law, had notice of a defense in time to
avail himself of it, bu-: neglected to do so. he will not be allowed to liti ate
the matter in chancery, but is forever concluded by the judgment. 1 Johns.
Las., 436.

There may be cases in which relief ought to be extended to a person who
might have defended, b t has omitted to defend himself at law; but such
cases do not frequently occur. 7 Cranch, 332. Mar. Ins. Co., of Alexandria
v. Hoopor.
See Huhbard v. Hobson, and the cases there referred to.

(1) See note to Moore et al. v. Bagley et al. y ante, p. 94,
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Peter Kimmel, Plaintiff in Error, v. Conrad Siiultz, Fred-
erick Konig, and Lewis Mayer, Defendants in Error.

ERROR TO JACKSON.

Where a suit is brought against several joint debtors, a recovery must be had
against all or none, unless one or more of the defendants in erpose. a de-
fense which is personal to himself, such as infancy or bankruptcy. (1)

A judgment rendered in a sister state, is to be regarded in the same light
here, as it would be in the state where it was rendered. (2)

The court can not notice a judgment record on which suit is brought, unless
it is made a part of the record by bill of exceptions.

Opinion of the Court by Justice Lockwood. Thi s is an action

of debt brought on a judgment obtained in the state of Penn-
sylvania against the plaintiff in error, and Henry G. Pius, and

(1) In an action of debt or assumpsit against several, when all are served
with process, the judgment must be against ali or none, unless some of them
interpose a defense personal to themselves, such as infancy or bankruptcy

;

and it is immaterial whether the liability is joint, or joint and sev< ral. Owln
et al. v. Bond, ante. p. 128. Rnss 'l v. Hog th, 1 Scam, 552. Hoxeyv. Conwy
of Macoupin, 2 Scam., 36. JStcCoanell v. Swailes, id., 571. Tolman v.

Spauldlng, 3. Scam., 14. Frink el a I. v, Jones, 4 Scam., 170'. Wright et al.
v. Meredith, id., 361. And if a writ is issued against several and served on
part o .ly of the defendants, the plaintiff must show a right of action against
all, or he can nut recover against such as are served with process.

A judgment against several is a unit, and if erroneous as to one, must be
reversed as to all. Brockman v. McDonald, 16 111., 112.

(2) Under the constitution of the United States, and the laws of Congress,
the judgments in personam of the different states, are placed on the footing
of domestic judgments; and they are to receive the same credit and effect,
when sought to be enforced in different states, as they have by law or usage
in the particular state where rendered. A j dgment fairly and duly obtained
in one state, is conclusive between the parlies when sued on in another state.
Bimeler v. Dawson et al., 4 Scam., 512. Welch v. Sykes,'S Gilm., 199. Buck-
master v. Grundy et al., id., 626. Fryrear v. Lau rence, 5 Gilm., 325. McJil-
ton v. Love, 13 ill., 491. The cases of Mills v. Duryee, 7 Cranch, 481, referred
to in the opinion of Justice Lockwood, and Hampton v. McConnel,3 Whea-
ton, 234, are to the same effect.

The defendant may show, in bar of an action on the record of a judgment,
in another state, that the judgment was fraudulently obtained, or that, the
court pronouncing it had neither jurisdiction of his person, nor of the sub-
ject matter of the action, if he succeed in establishing any one of these de-
fenses, the judgment is entitled to no credit, and the plaintiff is d iven to his
suit on the original cause of action. See the cases cited above : also Harrod
v. Earretto, 2 Hall, 302. Shumway v. Stillman, 6 Wend., 447. Starbuck v.
Murray, 5 Wend., 148.

In an action on a record which shows that the appearance of the defendant
was entered by an attorney, the authority of the attorn ev will be presumed*
but it may be shown by the defendant that the attorney had no such power'
and thereby defeat a recovery. Thompson v. Emmert, 15 111., 415. And the
same opinion is intimated in Welch v. Sykes, 3 Gilm., 197.

The record of a judgment is used as evidence on the trial ; and when in-
troduced, affords conclusive evidence of the facts stated in it. Thus, if the*
record shows affirmatively that the defendant was personally served with
process, or personally appe tred to the action, it furnishes conclusive evidence
of the fact stated, and the defendant can not controvert, it. Rusl v Frotlir

22
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Henry A. Kurtz. The writ and declaration in this suit, are

also against all of the judgment debtors, but this judgment is

rendered against Kimmel only. It appears from the sheriff's

return, that the writ was executed on all the defendants, and
no reason is assigned why the judgment was not rendered
against the whole.

Several errors have been assigned, but it will be unneces-

sary to take notice of more than the second error, which is,,

that judgment was given against Kimmel, on the plea of nul
tiel record. This was clearly erroneous. The rule is well

settled, that where a suit is brought against several joint

debtors, you must recover against all the defendants or none,

unless one or more of the defendants interpose a defense

which is personal to himself, such as infancy or bankruptcy.
Robertson v. Smith and others, 18 Johns. Rep., 459.

In this case it does not appear that Pius and Kurtz made
any defense, consequently judgment ought to have been
taken against them by default. The judgment for this error

must be reversed with costs, and the cause remanded, with
liberty to both parties to amend their pleadings.

As difficulty may arise in the further prosecution of this

suit, the court think proper to remark, that according to the

decision of the supreme court of the United States, in the

case of Mills v. Duryee, 7 Cranch, 481, the plea of nil debet

is not a good plea in an action of debt founded on a judg-

ment recovered in any of the courts of the several states,

and upon the principles assumed in that case, the third plea

would be bad. Such judgments, according to that case, are

to be regarded in the same light they would have been, had
they been sued upon in the courts of the state where they

were originally recovered. No other defense can here be

made, but what could have been made in Pennsylvania, and
if the common law doctrine in relation to judgments prevails

in that state, the question in relation to the partnership of

Kimmel, Pius and Kurtz, must be considered as conclusively

settled, so far as regards this suit, by the judgment in Penn-
sylvania.

The decision in the case of Mills v. Duryee, has by courts

ingliam, post. Welch V. Sykes, 3 Gilm., 197. Thompson v. Emmert, 15 III.,

415. Hall v. Williams, 6 Pickering, 232. 6 Wend., 447.

In Owens v. Ranstead, 22 111., 161, the reasoning of the court is apparently
in conflict with the cases above cited. They there held that the return of an
officer to a writ, is only prima facie evidence of the facts stated in it; and
in a proper case equity would relieve against the effects of it. i erhaps the

better reason is, and consistent with the various decisions on thesubp ct,that

although, in an action at law on the record, the defendant can not controvert

it, yet if it be untrue in fact, he may obtain relief in equity.
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of great respectability, in several of the states, been regarded
as a harsh decision, and may lead to many oppressive conse-

quences if adopted in extenso. The court, in delivering that

opinion, seemed to be aware that there was a description of
judgments, such as judgments obtained on attachments with-

out notice, that ought to be an exception to their rule, and
they appear to lay stress on the ' fact that in the case under
consideration the defendant had notice and appeared in the

suit.

It is therefore suggested by the court to the counsel for the

defendants in error, whether it ought not to appear from the

declaration what the notice in the original suit was, and what is

the effect of the judgment in Pennsylvania. The laws of the,

several states are to be cons dered as facts, and in general,

like other facts, ought to be averred and proved. If the law,

however, presumes that the judgment was obtained upon suf-

ficient notice of the pendency of the suit, it would probably
be proper for the defendant, by plea, to allege such facts as

would be sufficient to show that the judgment ought not to be
clothed with its conclusive character as at common law.

The court would also remark that in case this suit should

be brought again before them in regard to the effect and
nature of the record produced in evidence, that the record

ought to be brought up by a bill of exceptions. As it is pre-

sented to them in this case, they could not notice it. From
any thing that appears on the record, it was received as evi-

dence in the court below, without objection, (a)

Eddy, for plaintiff in error.

Cowles, for defendants in error.

(a) See Browder v. Johnson, ante, page 96.
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Josiah "Weight, Plaintiff in Error, v. John Armstrong, De-
fendant in Error.

ERROR TO MADISON.

To maintain the action of replevin there must be an unlawful taking from
the actual, or constructive possession of the plaintiff.

Armstrong, the plaintiff in the court below, sued out a writ

of replevin against Wright for a horse, to which Wright
pleaded non cepit; secondly, property in one Elihu Mather;
thirdly, property in himself ; and lastly, the statute of limita-

tions. On the trial a bill of exceptions was taken, from which
it appears that the plaintiff' proved that the horse in question

was the property of his wife,—before her intermarriage with
him, and while she was a minor, the horse strayed from her,

and was not in her actual possession for five years before the

commencement of the suit. The defendant proved that the

horse in question was in the possession of Philip Creamer for

about three years, who sold and delivered him to one Lock, who
sold and delivered him to Elihu Mather, who sold and deliv-

ered him to the defendant. It was claimed that the horse had
strayed from the plaintiff more than five years previous to

the commencement of this suit, during a part of which time

the plaintiff's wife was a minor. No other taking was proved

on the part of the defendant than the aforesaid sale and deliv-

ery, except that it was proved that Creamer took the horse

into his possession after it strayed from plaintiff's wife. The
jury found the property in the plaintiff. A motion was made,

on this proof, to direct a nonsuit, which the court overruled,

but gave judgment on the verdict for the plaintiff, to reverse

which judgment a writ of error was taken to this court, where

it was assigned for error, that the court ought to have directed

a nonsuit, for the reasons, first, because no actual taking of

property in the plaintiff's declaration mentioned, was proved

to have been done on the part of Wright, the defendant; sec-

ond, that no tortious taking of the said property was shown on

the part of said Wright ; and third, that no taking was
proved from the plaintiff's possession by any person.

Opinion of the Court by Justice Browne. This was an

action of replevin, brought against the plaintiff in error for

,the unlawful taking of a horse. The defendant pleaded,

besides property in himself and property in a third person,

non cepit, and the statute of limitations. On the trial before

the circuit court of Madison county, the defendant in error,
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the plaintiff below, proved the horse was claimed to belong to

plaintiff's wife. That it was also claimed by Philip Creamer,
who sold the horse to one Lock, who sold it to one Elilm
Mather, who sold it to the defendant. This was all the evi-

dence of taking by the defendant.

To maintain the action of replevin, there must be an unlaw-
ful taking from the actual, or constructive possession of the

plaintiff, which has not been proved. The judgment must
therefore be reversed, (a) (1)

Judgment reversed.

Starr and Cowles, for plaintiff in error.

Blaclcweli) for defendant in error.

(a) Replevin lies for any urT awful taking of a chattel, and possession by
the plaintiff mid an actual wrongful taking" by the defendant, are necessary
to support the action. Pangburn v. Pati idge, 7 . ohns. Rep., 140.

The action of replevin is grounded on a tortious taking, and sounds in
damages like an action of trespass. Hopkins v. Hopkins, 10 Johns. Rep., 369.

At common law, a writ of replevin never lies, unless there has been a
tortious taking, either originally or bv construct on of law, by some act
which makes the party a trespasser ab initio. Meany v. Had, 1 Mae on, 319.

The plea of non cepit puts in issue the fact of an actual taking ; and unless
there has been a wrongful taking from the po session of another, it is not a
taking within the issue; and a wrongful detainer after a lawiul taking, is nt.t

equivalent to an original wrongful taking. Ibid.

A mere possessory right is not sufficient to support this action; there must
be an absolute, or at least a special properly in the thing claimed. 5 Dane's
Dig., 516.

(1) The present statute in relation to replevin is as follows :
" Whenever

any goods or chattels shall have been wrongfully distrained, or otherwise
wrongfully taken, or shall be wrongfully detained, an action of replevin may
be brought for the recovery of such goods or chattels, by the owner or person
entitled to their possession." Purple's Statutes, p. 868, bee. 1. iScates' Comp.,
p. 266.
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Baker v. Whiteside.

Alsworth Baker, Appellant, v. Samuel Whiteside, Appellee.

APPEAL FROM MADISON.

As a general rule, the terms of a written agreement can not be changed by
parol, but the time of its performance may be extended. (1)

To a declaration on a contract to convey a lot of ground by deed, if one
hundred and twentv-five dollars was paid at a certain time, a plea, that no
demand was made for the deed, and that defendant was always ready and
willing to execute it, and that the defendant offered to make the deed ac-

cording to his covenant, and the plaintiff objected and said when he wished
the deed he would apply for it, is good. (2)

Opinion of the Court "by Chief Justice "Wilson.* This is an

appeal from the Madison circuit court, in an action of cove-

nant on a writing obligatory, executed by S. Whiteside to A.
Baker, in the penalty of two hundred dollars, that if he, the

said Baker, should pay to the said Whiteside one hundred
and twenty-five dollars, on or before the first day of October

next ensuing, he, the said Whiteside, would execute and de-

liver to the said Baker, a deed in fee simple, for a lot in the

town of Edwardsville.

Baker avers in his declaration, that he did pay the sum of

one hundred and twenty-five dollars, according to agreement
;

nevertheless, the said Whiteside did not, on the first day of

October, or at any time before or since, execute and deliver

to the said Baker, a good and sufficient deed, although often

requested so to do. To this declaration, the defendant

pleaded two pleas:

1. That the plaintiff made no demand of the said defend-

ant, for the deed specified, and that the said defendant was
always ready and willing to execute the same.

2. That the said defendant offered to make the deed ac-

cording to his covenant, and the said plaintiff objected, and
said, when he wished the deed he would apply for it.

(1) The time of performance of a contract may be extended by a subsequent
parol agreement, and no new consideration is necessary, where there are
mutual acts to be performed by the part.es. Wadsw trth et al. v. Thompson,
3 Gilm., 423.

It is a familiar principle, that you may give evidence to explain, but not to

vary, add to, or alter a writ! en contract. This is a general rule. But if there

is doubt and uncertainty, not about what the substanc ' of the contract is, but

as to its particular application, it may be explained and properly directed.

Lane v. Sharp, 3 Scam., 573. Doyle et al. v. Teas et al., 4 Scam., 257. Scott,

administrator v. Bennett, 3 Gil in., 254. Scammon v. Adams etal, 11 111.,

577. Reer v. Strony, 13 111., 68:-). Harlow v. Boswell, 15 111., 57.

2) In case of bond to convey land, the purchaser is not bound to prepare
and tender a deed to the vendor to execute, unless such obligation can be
fairly inferred lrom the term of the contract. The nil 3 may be different in

England. Buckmaster v. Grundy, 1 Scam., 314. 2 Randolph, 20.

* Jus ice Smith having been counsel in this cause, gave no opinion.
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Both these pleas are demurred to, and the question, pre-

sented for our determination is, whether or not, the court

below erred in overruling the demurrers.

As the second plea presents the strongest ground of de-

fense, we will consider it first. If it is a correct principle of

law, and that it is, the court is fully satisfied, that he who
prevents a thing from being done, shall not avail himself of

the non-performance he has occasioned, the demurrer was
correctly overruled. The plaintiff's conduct can be consid-

ered in no other light than a waiver of the condition of the

bond so far as related to the time of its performance. As a

general rule, it is true, that the terms of a written agreement
can not be changed by parol, but that the time of its perform-

ance may be extended, is settled by a variety of cases; that

of Keating v. Price, 1 Johns. Cases, 22, is directly in point.

In that case, the defendant promised in writing, to deliver a

quantity of staves, on or before the first day of May, 1796.

The defendant, on the trial, proved, that in January, 1796,
the plaintiff agreed to extend the time until the spring fol-

lowing. The court said, that an extension of time may often

be essential to the performance of contracts, and there can
be no reason why a subsequent agreement for that purpose,

should not be valid, and proved by parol evidence.

The first plea, the court is of opinion, is also good. Ac-
cording to the true construction of the contract, no time is

fixed for executing and delivering the deed; a demand by
the plaintiff was therefore necessary, and as no such demand
is averred specially, the demurrer to the plea was correctly

overruled. The judgment of the court below is affirmed,

and the cause remanded, with leave to the plaintiff to with-
draw his demurrer, and take issues on the pleas filed, (a)

Judgment affirmed.
Starr, for appellant.

Cowles, for appellee.

(a) 3 Durnford and East's T. R., 591. Philip's Evidpnce, 439. The time of
the performance of the condition of a bond may be enlarged by a parol agree-
ment betw.v en the parties. Fleming v. Gilbert, 3 Johns.' Hep., 528. iSee also
Thompson v. Ketchum, 8 Johns. Kep., 189.
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The State Bank v. Buckmaster.

The President and Directors of the State Bank, Plaint-

iffs in Error, v. Nathaniel Buckmaster, Defendant in

Error.

ERKOR TO MADISON.

The omission in a writ, of the words, "The people of the state of Illinois to
the coroner," &c, is a mere misprision of the clerk and is amendable. (1)

This was a scire facias brought by the plaintiffs in the cir-

cuit court of Madison county, against the defendant, then

sheriff of said county, to foreclose a mortgage executed by him
to the State bank. A motion was made by defendant's counsel,

to dismiss the suit on the ground of irreguarity in the scire

facias, the words, " the people of the state of Illinois to the

coroner of Madison county," having been omitted. A motion
was also made by the plaintiffs' counsel to amend the scire

facias, which the court overruled, and sustained the motion
of defendant to dismiss. The errors assigned are, in dismiss-

ing the scirefacias and in disallowing the amendment.
Opinion of the Court oy Justice L ckwood. The only ques-

tion submitted in this case is, whether the court ought to have

suffered the amendment asked for. The mistake committed
in the scire facias is clearly a clerical error, and upon the

principle assumed by late cases, that the court will amend all

such errors, the court below ought to have permitted it. The
mistake in this case could not lead to any misapprehension or

in the least tend to surprise the party. The doctrine of amend-
ments is well calculated to advance justice and prevent delay.

The constitution requiring* that writs, &c, shall run a in the

name of the people of the state of Illinois," seems to be

directory to the clerk or person issuing the process, and the

omission of the words is a mere misprision of the clerk and

(1) The present constitution is identical with that of 1818, so far as relates

to this case. Article 5, *ec. 26, of Constitution of 1848. In McFadden v For-

tier, 20 111., 515, which was a demurrer to a scire facias, the defendant ob-

iect'ed that it did not run in the name of "The People of the State of 11 i-

nois;" hut the court said: "It has, however, been decided by this court,

(State Bank v. Buckmaster,) in precisely such a case as this, that the omis-

sion of these words in a writ of scl. fa. is a mere misprision of the cierK,

and is amendable after a motion is made to dismiss on account of the omis-

sion. Here no motion was made to amend."

A fee-bill is a process, and must conform to the requirement of the consti-

tution, that "All process, writs and other proceedings, shall run in the name
of "The People of the State of Illinois," or it is void. Fe.risv. Crow, 5

Gilm., 96.

The precept under which the sheriff makes sale of lands for non-payment of

taxes is not a process, and therefore need not run in the name of "The Peo-

ple." Scarritt v. Chapman, 11 111., 443. Curry v. Hmman, id., 420. See a.so

Harris v. Jenks, 2 Scam., 475.

*Article 4, section 7.
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ought not to work an injury to the plaintiffs. The court there-

fore erred in dismissing the scire facias and entering judg-
ment against plaintiffs for the costs. The judgment is reversed
with costs, and the cause remanded to the circuit court of.

Madison, for further proceedings, (a)

Judgment reversed*

Cotvles, states' attorney, for plaintiff in error.

J. Reynolds^ for defendant in error.

Thomas Eeynolds, Appellant, v. James Mitchell and others,.

Appellees.

APPEAL FROM ST. CLAIR.

Where judgment is rendered by a justice of the peace, for a greater amount
than the defendant owes, his remedy is not by application to a court of"
equity, but by appeal to the circuit court.

it is right to dissolve an injunction and dismiss the bill, without compelling
an answer from all the defendants.

n

This was a bill in chancery, filed by Keynolds against Mitch-
ell and others. The bill states that Reynolds made his note
in 1821, to one Wm. Small, for one hundred state paper dol-
lars, or bills of the State Bank of Illinois, which Small as-
signed in the same year to Mitchell, who is made defendant
to the bill, and that said Mitchell, as assignee of said Small,,
afterwards brought his action on said note, before one Ed-
mund P. Wilkinson, a justice of the peace for St. Clair
county, on the 21st of September, 1822, and obtained a judg-

(a) Generally, all amendments are within the discretion of the court and'
are allowed m furth ranee of just ce, under the particular circumstances of
the case. 6 Dane's Dig., 280. A writ amended by adding the clerk's name on
paying costs. Id., 295.

A ca. an. on which the defendant had been taken was allowed to be amend-
ed by adding the tesotum clause. 3 Johns. Rep., 144. 5 Johns Ken 163 <>

Term. Rep., 737. 5 Johns. Hep., 100. 1 Johns. Cas., 31. 3 Johns. *Rep.''443.'
"

Amendments are reducible to no certain rule. Each particular case must
be left to the sound discretion of the court. The best principle seems to bethat an amendment shall or shah not be permitted, as it will best tend to trm
furtherance of justice. 1 Bin., 309. Clerical errors may b amended in
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ment on said note for 99 dollars and 99 cents, and that said

Wilkinson, who is also made defendant, combining and con-

federating with the said Mitchell to defraud said Reynolds,
Tendered judgment on said contract for so much specie,

when the said paper, when the note became due, was worth
only 40 cents to the dollar, and that the justice had no power
to give judgment for the nominal amount of the note in

specie. The bill further alleges that Reynolds, at the time
the judgment was rendered, oifered to the justice the amount
of the note in bills of the State Bank, which were refused

—

that an execution has issued on said judgment for specie

which Reynolds replevied for three years, after the expiration

of which, another execution issued for specie, which was
levied on the personal property of Reynolds. The bill prays
for an injunction, and the defendants to answer, &c. Mitch-
ell alone answered the bill, admitting the purchase of the

note from Small, and the rendering judgment thereon, and
the replevy, &c, but denies that Reynolds ever offered to the

justice the amount of the note before the judgment, averring

his willingness to take it before the judgment, bat not after,

and contended that as Reynolds did not pay the note in

State Bank paper before the judgment, and when it was due,

that he was entitled therefore, to recover the value of the

amount of said state paper, at the time the note fell due, and
that said justice had a right to determine judicially what that

value was, and that he did determine it to be 99 dollars and
99 cents, as stated in the bill. He also pleads the judgment
and replevy in bar of all equity—denies that state paper was
not worth more than 40 cents to the dollar, and all fraud,

combination, &c. Upon filing this answer, a motion was
made to dissolve the injunction and dismiss the bill, which
was sustained by the court, and an appeal taken to this court.

It was assigned for error that the court erred in dismissing

the bill and dissolving the injunction, for the reason, First,

because the justice had no right, by law, to render a judg-
ment for specie, on the note; and Second, because a decree

was made, and the injunction dissolved, when the parties in

interest, and charged in said bill, had not answered, to wit,

the justice Wilkinson.
Opinion of the Court by Justice Lockwood. The court

are of opinion, that the appellant has misconceived his rem-
edy. If the judgment before the justice was rendered for

too great an amount, the remedy was an appeal to the circuit

court. The plaintiff having neglected to take an appeal, can
not noAV be relieved in equity. The court has a right to

dismiss the bill, and dissolve the injunction, without compel*
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ling an answer from all the defendants. The judgment is

affirmed with costs. (1)

Judgment affirmed.

Oowles, for appellant.

Blackwell, for appellee.

(1) In Sims v. Hugsby, post, a default was entered against the defendant
and the clerk ordered to assess the damages. The clerk, in making the com-
putation, overlooked a credit indorsed on the note sued on, and thereby en-
tered the judgment for more than was due. The supreme court, in that 'case,

sa;d: "If the clerk, in the discharge of that duty, (assessing damages,) should
allow either too much or too little, the court, under whose direction it is made,
will, upon motion, correct it. To that court, then, and not to this, the appli-
cation should be made." And again in Wilcox v. Woods et al., 3 Scam., 51,

"It is alleged that the court erred in rendering judgment for a larger amount
than the note, as set out in the declaration, shows the plaintiff entitled to re-

cover. This can not be assigned for error. The proper remedy of the party
was by motion in the court below, where the error could have been corrected.'"

This was again repeated in Smith v. Lush, 3 Scam., 411. But I can not sat-

isfy myself that the principle intended to be established by these cases is

correct. In the cases referred to, the decisions were correct so far as they re-

lated to those particular cases, because the notes not being a part of the dec-
laration, and not being preserved in any manner in the record, the court
could not see that the assessments were too large. But suppose a note is set
out in hone verba in the declaration, thereby making it a part of the declara-
tion, and the record shows the judgment to be for more than the plaintiff sued
for, why is it not error that the supreme court can reform '? Suppose a ver-
dict to be found by a jury ; the evidence is preserved by a bill of exceptions

;

and from that the court sees the plaintiff has obtained a verdict to which he
was not entitled, and will set it aside without hesitation. And whv? Be-
cause the record shows the verdict is too large. Now if the clerk, instead of
a jury, assess the damages, and commits an error, and the record shows he
error, why is it not the duty of the appellate court to correct it as well as if it

had been the fault of a jury ? Can there be any reason why the court will in-
terpose to correct the errors of a jury, and not of a clerk, when the record in
both cases shows the error ?

In a late case, Sexton v. School Corn'r, 19 111., 51, the court in fact decided
in accordance with these views, although the report does not show that this
question was raised. The action was on a note executed to the school com-
missioner. A de.ault was entered, and the clerk in assessing damages in-
cluded twelve per cent, interest, and this was reversed, although the error was
not preserved in the record in any other manner than the statement made in
the declaration, and the judgment. See also, 6 Mass. Rep., 272. 2 Wash. Rep.,
173.

An injunction may be dissolved, on motion, before answer, where there is no
equitv on the face of the bill. Richard et al v. Prevo, post. Puterbaugh v.

Elliott et al., 22 111., 157. Beaird v. Foreman, post.
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Henry Hats, Adm'r. Appellant, v. John Thomas and
others, Appellees.

APPEAL FKOM ST. CLAIR.

The computation of the civilians is adopted to ascertain who are next of kin
to an intestate.

Where a person dies leaving no issue or father, hut mother, brothers and sis-

ters, the mother is the heir to her son's whole estate.

If the court, in looking into the whole record, find a decree has been entered
in favor of persons hot entitled to it, this court is bound to reverse it.

An entire judgment against several defendants can not be affirmed as to one,
and reversed as to the others, and the same rule should prevail as to plain-
tiffs.

This was a suit in chancery, brought .by the appellees

against the appellant for a share of the estate of an intestate

to whom they claimed to be the heirs at law.

Opinion of the Court by Chief Justice Wilson.* The first

question presented in this case is, who are the next of kin in

equal degree to the intestate. It appears from the bill, that

the intestate died without issne, but that he left a mother,
brothers and sisters.

According to the computation of the civilians, the father

and mother are related to their children in the first degree,

and brothers and sisters in the second. According to the rule

of Hilhouse v. Chester, 3 Day's Kep., 166, 210, the compu-
tation of the civilians is adopted, to ascertain who are next

of kin, and this rule prevails, whether the expression is used
in relation to the descent of real or personal estate. The
court thinks that the civil law mode of ascertaining who are

next to kin, ought to be adopted in construing our statute,

as being more agreeable to the nature of things, and more
conformable to adjudged cases. The mother is therefore to

be considered the next of kin to the intestate, and entitled to

the whole of her son's estate. (1) It is, however, objected,

that it is now too late to take the advantage, that persons are

complainants in the bill in whose favor a decree has been
made, who are not by law entitled to such decree, because no

* Lockwood, J., having been counsel in this cause gave no opinion.

(1) This is now charged by statute, which provides, that when there are no
children of the intestate, nor descendants of such children, and no widow, the
esta.e shall go to the parents, brothers and sisters, in equal parts among
them; and if one of the parents be dead, the survivor shall take a double
portion. The same .statute also provides that the computation among colla-

teral relations shall be according to the rules of the Civil law. Purples Stat-

utes, p. 1200, sec. 46. Seated Comp., p. 1199.

A posthumous child will inherit directly from the parent, with the same
effect as if it had been born at the time of the de ease of {he pa ent. Det-
rich v. Migatt, 19 111., 146. McConnel ei al. v. SmitlL, Adm'r, etc., 23 111., 611
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objection was taken below to the improper joinder of parties

who have no interest in the suit. This objection can not
prevail, however much the court may regret that so much
expense has been incurred before the discovery of the error.

The court is bound to look into the whole record, and if they

find a .decree has been made in favor of persons who are not

entitled to it, they are bound to reverse it. 4 Hen. and
Munf., 200. 16 Johns. Eep., 348.

A further question arises here, whether the decree may not

be reversed in part, and affirmed in part. This may be done
where the decree or judgment is in distinct parts, but in this

case, the decree is for an aggregate sum to all the complain-
ants. It has been decided that an entire judgment against

several defendants can not be affirmed as to one, and reversed

as to others, 14 Johns. Eep., 417 ; and the same rule

should prevail as to plaintiffs. The decree must therefore be
reversed. The court, have, however, a discretion as to costs,

and inasmuch as the defendant did not avail himself of the

error below, and the mistake appears to be mutual, the court

order that each party pay his own costs, both here and in

the court below, (a) Decree reversed.

Oowles, for appellant.

Blackwell, for appellee.

(a) The next of kin are those who are so determined I y the civil Saw, by
which the intestate himseif is th° terminus a quo the several degrees ar^
numbered. Under that rule the lather stands in the first degree, the grand-
father and grandson in the second, and in the collateral line, the computation
is from the intestate up to the common ancestor of the intestate, and the per-
son whose relationship is sought after, and then down to that person. Ac-
cording to that rule, the intestate and his brothers are related in the second
degree, the intestate and his uncle in the third degree. 2 Kent's Comm., 339.

The court of king's bench declared in the case of Blackborough v. Davis,
1 P. Wins., 41. 2 Vesey, 215, that the father and mother had alwa.\s the pre-
ference before the brothers and sisters, in the inheritance of the personal
esate, as being esteemed nearer oi km.
Under the statute of distribution, claiman s take per stirpes only when

they stand in unequal degrees, or claim by representation, but when they are
all in equal degree, as three brothers, three nephews, &c, they take per
capita, or each an equal share. 2 Kent's Comm., 342.

Our statute of distributions passed in 1829, (Laws of 1829, page 206.) de-
clares that where there shall be no children of the intestate, nor descendants
of such children, and no widow, then the estate goes to the parents, brothers
and sisters of the deceased person and their descendants, in equal parts
among them; if there be a widow and no child, or descendants of a chid,
then the one-half of the real estate, and the whole of the personal estate
shall go to the widow as her exclusive estate forever. If there be no children
or descendants of children, and no widow, no parents, brothers or sisters, or
descendants of brothers and sisters, then the estate descends in equal parts
to the next of kin to the intestate, in equal degree, computing by the rules of
the civil law.

. From this law it will be perceived that the rule of distribution as declared
in the case of Hays v. Thomas, is now altered.
Where a judgment is entire, there must be a total affirmance or reversal. 12

Johns. Rep., 434.
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ERROR TO POPE.

If a suit is brought against three or more obligors in a bond, on some of
whom process is not served, the regular course is, to take judgment against
tho*e on whom process has been served, and by scl. fa. against those not
served.

Where a party defendant appears and pleads by ; ttorney, without process, it

is error to proceed to judgment against those who have been served, with-
out also taking judgment against him who thus appealed by attorney.

If such defendant should die after plea filed, and before judgment, his death
should be noticed on the record.

Opinion of the Court by Justice Smith.* This is an action

against three joint and several obligors.

The principal error relied on by the counsel for the plain-

tiff in error is, the discontinuance of proceedings as to one

of the defendants on whom process was not served, but who
appeared by attorney. Several decisions of the supreme
court of Kentucky are cited as supporting the objections

urged. Those decisions are inapplicable to the present case,

because they relate to cases of a different character from that

before the court. The 31st section of the act of 22d of

March, 181 9,f regulating the practice in the supreme and
circuit courts of this state, provides that the plaintiff may

* Lockwood, J., having been counsel in this cause, ga . e no opinion.

fLaws of 1819, page 147.
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proceed to judgment against those on whom process is served;

and by scire facias against those on whom it may not be

served. There is, however, a discontinuance after the ap-

pearance of the defendants, which can not be cured, and
which is clearly error. The statute can afford no means of

curing it. One of the defendants was not served with pro-

cess, yet he appeared by attorney and pleaded. Against him
no judgment has been entered. As this court must presume
this appearance to have been authorized, and as no proceed-

ings have been had against him after his appearance and plea,

and the judgment has been entered against the other two de-

fendants only, it is most evidently erroneous. If, as was
remarked in the argument, he died after plea tiled, and before

the entry of the judgment, the suggestion of his death should
have appeared on the record. The court can not pass beyond
the record to ascertain the fact. Let the judgment be re-

versed with costs, and the cause remanded to the court below
r

with leave to the plaintiff to proceed anew. (1)

Judgment reversed.

Starr, for plaintiffs in error.

Cowles, for defendant in error.

Thomas Mason, Appellant, v. The President and Directors
of the State Bank of Illinois, Appellees.

APPEAL FROM EDWARDS.

To authorize an inquiry by the sheriff into the right of property, it is neces-
sary there should be a taking of personal property by a writ of execution
regularly issued at the suit of a plaintiff against a defendant, and a claim
interposed by a third person. And in case of an appeal to die circuit court,
all the proceedings before the sheriff are to be transmitted; if they are not,
the circuit court can not exercise jurisdiction.

Opinion of the Court by Justice Smith.* The extremely
imperfect state in which this cause is presented to the court
by the record, has led to some embarrassment as to the course
which ought to be adopted in the disposition to be made of it.

Whether from its manifest imperfections and omissions it

ought not to be dismissed as presenting no absolute question
for the determination of this court, or whether by deter-

(1) See note (1) to the case of Kimmel v. Shultz, ante, p. 169.

*Lockwood, J., having been counsel in this cause, gave no opinion.
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mining from the record itself that no case is presented of

which the court below had jurisdiction, to reverse the judg-
ment of the court below for that cause.

It is alone by inference that this court can imagine what the

real cause of inquiry and adjudication was intended to have
been in the circuit court. It would seem to relate to an appeal

from some inquiry had before a "sheriff as to the right of per-

sonal property taken in execution at the suit of some one

under the act of 10th of January, 1825,* amendatory of an act

prescribing the mode of trying the right of property in certain

cases, approved the 7th of February, 1823. But whether or

not such was the case, we are, from the record, left entirely

to conjecture.

By the second section of this act, it is made the duty of the

sheriff, whenever property is taken by him under execution,

and shall be claimed by a person not a party to the writ of

execution, to ascertain the right of property through the inter-

vention of a jury of twelve men, before whom the respective

parties may exhibit their evidence, reserving to either party

the right of appealing from such decision to the circuit court

of the county where such decision may be had. In case of an

appeal from the decision had before the sheriff, it is made the

further duty to transmit to the clerk of the circuit court of

the county of which he is sheriff, ten days before the first day
of the term of the court next following the time of such

inquiry had before him, all the proceedings by him had in

such case, and the circuit court may review the same in such
manner as it shall direct.

From the provisions of the law it clearly follows that there

must have been a taking of personal property under a writ of

execution regularly issued at the suit of a plaintiff against a

defendant, and a claim interposed by a third person to author-

ize an inquiry by the sheriff, and that in case of appeal, ail the

proceedings are to be transmitted to the circuit court in the

manner directed by the act. In the present case, nothing
appears to show that the sheriff could assume jurisdiction of

the inquiry, if it be admitted by the proceedings set forth by
the record, (which is certainly very doubtful,) that such an
inquiry was ever made.

For'aught that appears to this court, no writ of execution

ever issued at the suit of any one, no personal or other prop-

erty was ever taken from the possession of the defendant, or

third person, nor have proceedings relative to such an
inquiry ever been returned into the circuit court of Edwards

* Laws of 1825, page 69.
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county. How then could the circuit court of Edwards county
ever assume jurisdiction of the supposed controversy, when
none appears to have existed before the sheriff? The circuit

court could alone entertain jurisdiction of the matter of inqury
before the sheriff, as an appellate court, and in proceeding to

review the inquiry before the sheriff, is it not indispensable

that the proceedings had before him should have been return-

ed to the court to enable it to exercise jurisdiction in the case?

It is urged, that the parties, by their appearance, have given

the court jurisdiction. This to a certain extent is true, if the

court had jurisdiction of the subject matter; but that subject

matter must be presented to the court in a form sufficiently

definite for it to judge whether or not it has such jurisdiction.

Here the difficulty arises, that although the parties did appear
and proceed to a hearing, no cause or subject matter appears

to have been presented, upon which the court would give a

judgment. It is the want of this that vitiates the whole pro-

ceedings in the circuit court. The irregularity in omitting to

show the character of the proceedings before the sheriff, and
the entire absence in the record of any description of com-
plaint which could form the subject of a judicial investigation,

is too manifest to warrant a doubt of the want of jurisdiction

in the circuit court, notwithstanding the' appearance of the

parties.

I am therefore of opinion that the judgment be reversed

and that the plaintiff in error recover his costs. (1)

Judgment reversed.

Eddy, for plaintiff in error.

Robinson, circuit attorney, for defendant in error.

(1 On the trial of the right of property, levied on under an execution, the
claimant objected to the execution on the ground that it was a nullity, having
been issued by a court not having jurisdiction. It was held, that if the exe-
cution was a nullity, the claimant ought to have brought an action of tres-
pass, replevin, or trover, for the goods, against the officer, and not have re-
qui ed a trial of the right of property. By requiring such trial, iie admitted
tue validity of the execution and only claimed that it had been levied on his
property, and not on that of the defendant in the execution. Harrison v.

Singleton, 2 Scam., 21.

An officer, after having levied an execution, may have a controverted title
tried by a jury, whose verdict will be a guide and warrant for his future ac-
tion. WenPworth v. The People, 4 Scam., 555.

24
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Anson Collins, Appellant, v. John Waggoner, Appellee.

APPEAL FROM MADISON.

Trespass will lie if the process is abused, or if after it has done its office, the
officer proceeds to act under color of it by direction of the plaintiffs, they
become both liable as trespassers.

Opinion of the Court hy Chief'Justice; Wilson.* The only
question presented by this case for the decision of the court is,

whether the proper form of action has been adopted.

The facts in the case are, that Waggoner sued Collins in

replevin for a cow, upon which issue was taken, and a verdict

and judgment for Waggoner. Collins also pleaded a judgment
against Waggoner on which an execution issued, by virtue of

which a constable took the cow and sold her, and he became
the purchaser. To this plea Waggoner replied that the cause
of action upon which the judgment was rendered, accrued
before the first of May, 1821, that there was no indorse-

ment on the execution to take the notes of the state bank

;

that before and after the cow was taken by the execution, he
offered to pay it in notes of the state bank, or replevy it for

three years, and that Collins would not permit it to be done,

but directed the constable to levy. To this replication there

was a demurrer which was overruled; the case was then tried

upon the issue of non cepit, and a verdict and judgment for

Waggoner. It is contended that trespass will not lie for any
act done under a process regularly issued from a court having
competent jurisdiction. This rule is true as regards acts in

conformity with the authority conferred by the process, even
though there should be malice in the manner of executing it.

But if the process is abused, trespass will lie, or if, after hav-

ing done its office, the officer proceeds to act under color of it

by the direction of the plaintiffs, they both become liable as

trespassers.

In this case before the justice, the statute permitted the de-

fendant to discharge the execution in the notes of the state

bank, or replevy it for three years, which he offered to do, but

the plaintiff in the execution refused to permit it to be done.

If he had stopped here he would not have been liable as a

trespasser, but he became so by the consequent levy of the

execution by the constable, under his directions, because it

had spent its force and was officially dead. The taking of the

* Justices Lockwood and Smith having been counsel in this c ,use, gave
no opinion.
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cow, therefore, was tortious and no more authorized by the

execution than the taking property of a third person. The
judgment of the court below is affirmed, (a) (1)

Judgment affirmed.

Starr, for appellant.

Oowles, for appellee.

John Flack and Robert B. Johnson", Plaintiffs in Error,

John Ankeny, Defendant in Error.

v.

ERROR TO JACKSON.

A warrant which states in substance, that A. B. had made complaint on oath
that C. D. and others had violently assaulted and beaten him, and the offi-

cer required to arrest them and bring them before the justice, contains
every rh ng essential to a valid warrant.

At common law, a justice may authorize any person he pleases to be his offi-

cer, and under the act of 22d March, 1819, a magistrate can appoint a con-
stable in a criminal case, where there is a probability that the criminal will
escape.

Wh 're a justice has jurisdiction, but proceeds erroneously, he is not a tres-
passer, but where he has noi jurisdiction, he is.

Opinion of the Court by Justice Lockwood. This is an
action of trespass and false imprisonment, brought by An-
keny against Flack, a justice of the peace, for illegally

issuing a warrant, and against Johnson for executing it.

The defendants below demurred to the plaintiff's declara-

tion, on which demurrer, judgment was given for the plain-

tiff, and his damages assessed by a jury of inquiry. The
only question presented in this case is, whether the plaintiff

below has set out a sufficient cause of action in his declara-

tion.

The declaration states that Flack, as justice of the peace,
unlawfully issued a warrant in substance as follows, to wit:
u Commanding any constable of Jackson county, to take the
body of Ankeny and others, and bring, &c, to answer the

(a) It a sheriff levy an execution after the return day, by the direction of
the plaintiff and his attorney, tuey are all trespassers. 'Vail v. Lewis, 4
Johns. Rep., 4 0.

An execution, after th » expiration of the time within which it is made re-
turnable, is of no force, and an arrest under it is a trespass. Stoyel v. Law-
rcnce & Adams. 3 Day's Rep., 1.

(1) See note to Moore v. Watts et al., ante, p. 42, where the decisions on this
question are fully referred to.
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complaint of Edward Valentine in a case of assault and bat-

tery, and threats of his life, on the night of the 18th of this

instant, wherein he has this day personally appeared before

me, and solemnly swore that they struck, kicked,- and
whipped him, so as to mangle his body most cruelly," and
given under the hand and seal of the justice. The declara-

tion further states, that "on said warrant is the following

indorsement, to wit: "I depute Robert B. Johnson, consta-

ble." which warrant so unlawfully issued as aforesaid, was
by the said Flack directed to, and handed over to the said

Johnson, deputed as aforesaid, and that Johnson executed

the same, by arresting the said Ankeny. This is the sub-

stance of the complaint.

This warrant contains every thing that is essential to a

valid warrant. It states, in substance, though perhaps not

very formally, that Valentine had made complaint, on oath,

that he had been violently assaulted and beaten, by Ankeny
and others, and the officer was required to arrest the offender

and bring him before the justice. See 1 Oh. Crim. Law, 38

to 64. The justice had jurisdiction over the offense charged

against Ankeny, and he seems to have fully complied with

the 27th section of the act entitled "An act to regulate and
define the duties of justices of the peace and constables,"

approved 18th Feb., 1823.* So far, then, as issuing the

warrant is concerned, the justice acted within the pale of his

authority, and the court do not see any thing very objection-

able in deputing Johnson to serve it. At common law, a

justice may authorize any person whom he pleases, to be his

officer, 1 Ch. Crim. Law, 38 ; and by the fourth section of

the act providing for the appointment of constables, approved

March 22d, 1819,f it is provided, "that nothing in this act

shall be so construed as to prevent any magistrate in the

state from appointing any suitable person to act as constable

in a criminal case, where there is a probability that the crim-

inal will escape," &c. The only possible objection that is

perceived to the appointment of Johnson, is, that in the dep-

utation, it is not stated that "there is a probability that the

criminal will escape." If magistrates were always held

liable for every trifling mistake they commit in the perform-

ance of their various official duties, few persons would be

found willing to accept an office of so little profit, and at-

tended with such great risk. Courts, therefore, from neces-

sity, are bound to view their acts with reasonable indulgence,

and if they are governed by good faith, and act within their

* Laws of 1823, p. 184. t Laws of 1819, p. 163.



DECEMBER TERM, 1826. 189

Flack and Johnson v. Ankeny.

jurisdiction, they ought not to be held liable for errors of

judgment in matters of mere form. The justice had power,

at common law, to make the appointment in the manner he
did, but if it should be supposed that the statute has im-
pliedly taken away this power,, still, as the justice has the

power to make the appointment on a certain contingency, it

seems no unreasonable presumption that the contingency
existed that gave him the power to appoint in the manner he
has done.

The rule, applicable to cases of this kind, is well laid down
by the supreme court of New York, in the case of Butler v.

Potter, IT Johns. Rep., 145. The court there say, "we have
decided that where a justice has jurisdiction to issue an at-

tachment, but proceeds erroneously in doing so, he is not,

therefore, a trespasser. The distinction is this: where the

justice has no jurisdiction, and undertakes to act, his acts

are coram nonjudlce, but if he has jurisdiction, and errs in

exercising it, then the act is not void, but voidable, only."

The declaration does not negative the idea, but that the

justice acted upon the belief of " the probability that the

criminals would escape." For any thing that appears in the

declaration, the justice acted perfectly right in deputing
Johnson to serve the warrant, but if he erred in this respect,

still it can not be said but that he had jurisdiction over the

question, and this is sufficient for his justification. If the

justice is not liable, there can be no pretense for sustaining

the action against Johnson. The judgment must be reversed

with costs, (a) (1)

Judgment reversed.

Oowles, for plaintiffs in error.

Young and Ball, for defendant in error.

(a) No action of false imprisonment lies against the judge of a court of
record for any act done by him as judge, or in the execution or' his office, nor
for any error in judgment. 5 Dane's Big., 586. Nor a judicial officer, 3 id., GO.

It is incomprehensible to say that a person shall be considered as a trespas-
ser, who acts under the process of the court, per Ld. Kenyon, Ch. Just, in
the case of Belli v. Broadbent, 3 D. & E., 185.

It is a general rule, the plaintiff is liable to false imprisonment, if the
court exceed, or pursues not its jurisdiction, and any power to commit must
be strictly pursued. So it lies if a magistrate has power to commit, and
proceeds irregularly. 5 Dane's Dig., 587.

If the court has no jurisdiction, its warrant, when given, affords no excuse
to the officer for the arrest. Ibid., 589. The jurisdiction of courts and magis-
trates is a part of the law of the land, and this, the officer, and everybody
else, is bound to know. 3 Dane's Dig., 65.

It is a clear rule, that if a court not having jurisdiction order an rffi^er to
do an act, and the officer obeys the order, his act is not justified. Ib.d., pp.
66, 68, 69.

(1) See note to last case.
The fol.owing is the provision of the present statute in relation to the ap
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Adolphus F. Hitbbakd, Appellant, v. Jonathan Hobson
Appellee.

APPEAL FKOM GALLATIK

As a general rule, a court of equity will not interfere to relieve a defendant
who ha-i neglected to make his defense at law. . Bu- it he did not know ai
his defense until after the judgment, a court of equity will relieve.

It is erroneous to enter up a decree against the security in the injunction
bond for the amount of the judgment at law and the costs in that suit, and
interest on the judgment, and six per cent, damages, and the costs of tne
suit in equity.

Opinion of the Court by Justice Smith. Hubbard filed his

bill in the court below for relief against a judgment at law
obtained by Hobson in the Gallatin circuit court, on a record

of a judgment against Hubbard in the Warren circuit court,

in the state of Kentucky. The court below, on a hearing,

dissolved the injunction, and dismissed the complainant's bill,

and also decreed that Hobson should recover the amount of

the judgment at law, with interest and costs, and six per cent,

damages from Hubbard and his security. To reverse this

decree the present appeal is prosecuted.

The counsel for the appellant, on the argument, assumed
four grounds on which they contended that a reversal ought
to be had:

1. That Hubbard being only a co-security with Hobson, in

the note which Hobson had been compelled to pay, no more
than a moiety could be recovered from Hubbard.

2. That by the conveyance to Hobson, by Gatewood, of 200
acres of land, to which Hubbard had an equitable interest for

a moiety, the claim had been liquidated as far as Hubbard
could be liable to Hobson as a co-security.

pointment of constables: "Any justice of the peace may appoint a suitable
person to act as constable in a criminal or other case, where there is a proba-
bility that a person charged with any indictable offense will escape before
application can be made to a qualified constable ; and the person so appointed
shall act as constable in that particular case, and no other; and any tempo-
rary appointment so made as aforesaid, shall be made by a written indorse-
ment, under the seal of the justice deputing, on the back of the process, which
the person receiving the same'shall be deputed to execute." Purple's Statutes,

p. 676, sec. 86. Scates' Comp., 714.

The e is also the further provision :
" Whenever there shall be no constable

in any precinct, any justice of the peace in sucii precinct may appoint one,
who shall be qualified as in other cases, and hold his office until superseded
by an election Purple's Statutes, p. 662, sec. 16. Scates' Comp., 686.

In Gordon v. Knapp, the justice appointed a constable pro tern, to serve a
summons ; the appointment was not on the back of the summons, but on a
separate paper. The court held the appointment not to be, a compliance with
the statute, and said: "As a jus ice is an officer of inferior and special

powers, the existence of the causes which would justify him in deputing an
officer to execute proc'ss, shou d be shown; and the kind of process, aid the

mode of anpoin ing the officer to execute it, should be in strict accordance
with the statute, otherwise the appointment is void, and the service of the

process a nu.lity." 1 Scam., 489.
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3. That Hobson had, previously to the rendering of the

judgment in the Gallatin circuit court, received full satisfac-

tion for his claim against Hubbard, even if Hubbard should

be considered as the principal in the note which Hobson had
been compelled to pay by the acceptance of 200 acres of laud
from Gatewood in discharge of his claim against Hubbard and
G-atewood.

4. That in dismissing the bill, and subsequently rendering

a decree against the complainant and his security in the injunc-

tion bond, the court exceeded its powers.

To this it was replied that the answer of the defendant in

equity, was conclusive, and that the complainant not having
availed himself of the matters set forth in his bill by way of

defense in the trial at law, was now precluded from offering

them in equity, and that that court would not interpose to

relieve him.
From a very deliberate and minute examination of this case,

three propositions arising out of the third and fourth po nts

made by the appellant's counsel, naturally present themselves

as the only important grounds for consideration; the first and
second points being deemed untenable and unsupported by the

facts embraced in the case; first, has the claim of the appellee

been released or discharged by his acceptance of property

from Gatewood in satisfaction, or has he indemnified him-
self out of the avails of the property of Gatewood which may
have come to his possession?

Second, ought the appellant, if Hobson accepted property

in discharge, or indemnified himself out of the property of

Gatewood, to have made this a defense to the action at law,

and can he now, not having done so, assert it in equity?

Third, is the form of the entry and character of the judg-
ment warranted?

In order to arrive at a correct conclusion as it regards the

first proposition, I have examined the allegations of the bill,

and the denials in the answer, with great care, nor has the evi-

dence of the several parties which has been adduced, been less

diligently or cautiously observed. I confess there is much
obscurity and want of precision in many parts of the testimo-

ny, but from the best analysis I have been enabled to make of
it, I have been led to consider it as establishing pretty clearly

that Hobson accepted from Gatewood the surrender of two
hundred acres of land lying on the Nashville road, in Ken-
tucky, for the purpose of either enabling him to create a fund
out of which he might indemnify himself for the liability he
had incurred by joining in the note given by Gatewood, Hub-
bard, and himself, to Hays, or as a satisfaction for the respon-
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sibility he had incurred in that transaction. That he subse-

quently came into possession of the land, and conveyed it to

one Shackelford, for what consideration does not appear, but
its value is established at the time of such sale, to have been
of a greater amount than Hobson's claim, and that he allowed
Gatewood seven hundred dollars for it, the exact amount of
the note he had joined in as a co-security, and had received

the land on account of that transaction.

It also appears that Hobson admitted to one of the witnesses

that the claim in question had been settled out of the property
and effects of Gatewood, and that when charged with having
received the two hundred acres of land in satisfaction of that

claim, he did not deny it. It is true, the appellee in his

answer, denies most positively that the claim had been paid

out of the effects of Gatewood, or that he had ever received

any tract of land to secure or discharge him from his liability

created by his securityship, and one of the appellant's wit-

nesses stands manifestly impeached, if his testimony were no^

clearly supported in most of its material parts, by three other

witnesses. The rule of evidence in equity is too well settled,

and the reason of it too well founded, to lead to the least

embarrassment in this state of the case, in deciding, that not-

withstanding the positive denial of the appellee, and even

admitting the witness alluded to should be considered as im-

peached and his testimony consequently rejected, that the tes-

timony of three of the other witnesses, so far as it regards the

point under consideration, must prevail. This being the state

of the evidence, it must be conceded that the first point is

affirmatively established, and that the appellant has made out

a case requiring the interposition of this court, unless, indeed,

he is precluded by his own acts of negligence or folly; which
leads us to the consideration of the second point. It is no

doubt a well settled general principle in courts of equity, that

they will not relieve, where the party might have availed him-

self of the same matter in defense in the suit at law, but to

this general rule it is conceived there are some exceptions.

It is not understood that if the matter offered as ground for

relief in equity might have been admitted in a trial at law as

a defense, that therefore a court of equity will not interpose

its jurisdiction and power, but that the party must also have

been in a situation to have made such defense, and that

through negligence, inattention, or some other cause which he

mi o-h t have controlled, he has omitted to do so.

By the establishment of the general principle, it surely

was not intended to preclude a party from interposing a de-

fense in equity, of the knowledge of which he only became
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possessed, since the determination of the suit at law, or the

truth of which, he had only found himself capable of estab-

lishing since such determination. Believing that this expo-
sition of the rule requires only to be stated to be admitted,

I proceed to inquire whether the appellant comes within the

rule as it is interpreted. In the bill, he alleges that he only
came to the knowledge of the transfer of the land by Gate-

wood to Hobson, since the judgment in the suit at law, and
that not until after such judgment was rendered, did he be-

come possessed of the means of establishing the fact. It

does not appear that this statement is in any way discredited

or denied. Can it then be said that here is not a case pre-

cisely within the just interpretation of the rule, and that the

facts, as they are presented, do not furnish just cause for

allowing to the appellant the right of offering, as a ground
for relief, that which, true it is, would have been matter of

legal defense in the suit at law, but of the existence of which
and the means of establishing, he only became possessed at a

period when, in such suit, it was wholly unavailing and could

not be heard ?

It is then clear that he was in a state of moral incapacity

to make such defense in the court below, and the reasoning

that he ought to have done so and can not therefore now be
relieved, is too unsound to need further illustration, and if it

be at all necessary to refer to authorities in support of the

correctness of the construction I have given to the rule,

among the numerous ones which may be found, reference

may be had to two of very modern date

—

IIoWs executors v.

Graham, 2 Bibb, 192, and Cunningham v. Cadwell, Hardin,
123. It is apparent that the appellant could not have made
the matter now presented the basis of the relief he asks, or

a subject of defense in the court below, and that he has there-

fore in no way deprived himself of the right of asserting it

in equity. The remaining question regards the form of
entry and character of the decree.

It appears from the record that the court below dissolved

the injunction, dismissed the bill, and then rendered a decree

in the same cause against the appellant here and his security

in the injunction bond, who was no party to the suit, for the

amount of the judgment and costs in the suit at law, with
interest thereon, and six per cent, damages, and the costs of
the suit in equity. The entry of this decree, after the court

had adjudicated the cause and dismissed the bill, is thought
to be an anomaly in the history of judicial proceedings, and
has doubtless arisen from a natural misconception of the pro-

visions of the statute under which the entry is supposed to



194 YANDALIA.

Hubbard to. Hobson.

be authorized, and is, very probably, an error in the clerk.

From an examination of the 17th section of the act of 22d
of March, 1819,* regulating the practice of the courts of
chancery in this state, which is the statute referred to, and
the uniform rule of proceedings in courts of equity, it is not
perceived, where the complainant's bill is dismissed as not
affording sufficient ground for the interposition of the court,

that he can be amerced in any other way than being adjudged
to pay the costs of the suit, for, (as it it is technically said,)

his false clamor. What the precise form of the proceedings
ought to have been after the dismissal of the bill, under the

statute, is, perhaps, not so easily settled. It is provided in

the statute quoted, that on the dissolution of the injunction,

the complainant shall pay six per cent., exclusive of legal in-

terest, besides costs, and that judgment shall be given against

the sureties in the injunction bond, as well as the complain-
ant, and that the clerk shall issue an execution for the same
when he issues an execution on said judgment ; meaning,
doubtless, the judgment at law. Now, if this admits of any
interpretation, it must clearly sanction the idea of two sepa-

rate judgments, or why provide for two separate executions ?

If one judgment would embrace the whole, it could not be

necessary to have separate executions. If the court is au-

thorized to enter a judgment on the bond, in a summary
manner, against the obligors in that bond without notice,

which I am rather inclined to doubt, it should at least form
a separate proceeding from the order or decree in the suit in

equity; as it now stands, there are two distinct orders or de-

crees in the same cause of directly opposite characters; one

dismissing the complainant from the presence of the court,

and which is supposed to have terminated all proceedings in

the cause, and put him beyond the power of the court ; and
the other rendering on the other hand a large decree in the

same suit against him, in favor of the defendant who has

never prayed for it. Whether a judgment is authorized to

be entered up without notice, or whether the clerk is author-

ized to issue an execution, without even entering the common
form of a judgment, as has been sometimes practised in this

state on replevin bonds, it is not necessary now to determine
;

but that the form and character of the decree is incorrect,

and that two decrees or orders, so opposite in their nature

and consequences, can not be made in the same case, nor

justified in practice, or warranted by the forms of law, I can

not doubt. Again, if this decree is to stand, in what situ-

ation does it leave the complainant ?

* Laws of 1819, p. 173.
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Upon a review of the whole case, I feel constrained to say,

that the claim of Hobson has been extinguished by the receipt

and disposition of the property of Gatewood, if the whole
current of the testimony in the cause is to be credited. That
the attempt to compel the appellant to pay it again, is, to say

the least, against the clearest principles of moral justice, and
the soundest rules of equity; and that putting out of view
the evidently erroneous entry of the decree of the circuit

court, the judgment of that court ought to be reversed, and
a perpetual injunction awarded, enjoining the plaintiff in

the action at law from proceeding on that judgment, and that

the appellant recover his costs, (a)

The judgment at law stands open, unsatisfied and in full

force and effect against him.
In equity, the court have made a decree against him for

the identical amount of this judgment with the interest on
that judgment, the six per cent, damages and costs of suit.

Is this monstrous absurdity and injustice of subjecting him
to satisfy these two judgments to be countenanced for a mo-
ment ? Undoubtedly not. The erroneous entry of the de-

cree is then, from this view alone, too manifest to require

further exposition. The decision in this court, in the case of

Duncan v. Morrison* is, as it relates to this irregularity, di-

rectly in point, and has settled the question. (1)

Decree reversed.

Eddy, for appellant.

McLean, for appellee.

(a) Any fact which clearly proves it to be against conscience to execute a
judgment, and of which the injured party could not avail himself at law, or
of which he could have availed himself at law, but was prevented by fraud
or accident, unmixed with any fault or negligence in himself < r his agents,
will' justify an application to a court of chancery. 7 Cranch, 332, 336.

*Ante, p. 151.

(1) See note to the case of Moore et al. v. Bagley, ante, p. 94.
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R. Blackwell & Co., Appellants, v. The Auditor of Public
Accounts, Appellee.

APPEAL FKOM FAYETTE.

Where a contract is made with the state to print the laws, <fec., for so much
in state paper "at its specie value, when the same shall become due and
payable," the amount to be paid by the state is not to be ascertained by an
arbitrary valuation of the paper, made by the officers of the state, under a
law passed subsequent to the contract, but by a market or current value of
the paper.

Opinion of the Court by Justice Lockwood. This is an
action of assumpsit, brought by the plaintiffs on a special con-

tract to print the laws and journals at a specified rate.

The only question in the case is, whether the plaintiffs were
bound to receive state paper at an arbitrary valuation fixed

upon it by the legislature, subsequent to the making of the

contract. In the contract made with plaintiffs, the state

agreed to pay them state paper, " at its specie value, when
the same shall become due and payable."

The facts in the case show that plaintiffs had in all re-

spects performed their part of the contract, and that had
they failed, they would have been liable to a heavy penalty.

The case also shows that state paper was only worth thirty

cents on the dollar when the contract was completed and the

money became due, and that the auditor, under a statute

passed subsequent to the making of the contract, paid plain-

tiffs the paper at the rate of thirty-three and one-third cents

on the dollar. As the contract appears to have been entered

into in good faith, and in the ordinary manner of making
such contracts, the court can not believe that it was the inten-

tion of the legislature to violate the contract. The law re-

quiring state paper to be issued out of the treasury at a fixed

rate, does not necessarily apply to this contract, inasmuch, as

the plaintiffs were to be paid out of the contingent fund, a

fund over which the governor has exclusive control, and could

have paid the plaintiffs their demand according to the con-

tract, and, no doubt, the legislature supposed the plaintiffs

would be paid, in that manner, the full sum they were enti-

tled to. The officers of government have, however, put a

construction upon the law, by which the plaintiffs have not

received the amount stipulated to be paid them.

This being a case not foreseen by the legislature, and which,

had they foreseen, they would have provided for; the court

feel constrained to say, that justice and good faith require

that the plaintiffs should recover the difference between the
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value of the paper and the rate they received it at. The judg-
ment must therefore be reversed.

Judgment reversed,

Blackwell, for appellants.

Cowles, circuit attorney for appellee.

Andrew Mattrer, Appellant, v. John Derrick:, Appellee.

APPEAL FROM CLINTON.

Although the aceounfs of the plaintiff may originally have amounted to

more than 100 dollars, yet, if the defend int admits a balance to be due to

plaintiff of less ihan 100 dollars, and promises to pay it, a justice of the
peace has jurisdiction.

Opinion of the Court by Justice Lockwood. This action was
originally commenced before a justice of the peace and brought

into the circuit court of the county of Clinton, by certiorari.

On the hearing o'' the cause the circuit court decided that the

judgment below should be reversed, because the justice of the

peace had not jurisdiction of the cause. The action before

the justice was commenced on a contract or account, specified

as follows, to wit

:

"John Derrick,
To Andrew Maurer, Dr.

March 4, ) To 67 dollars which you owed to me—and

1826, j
specially promised to pay."

This debt was acknowledged to be due on account of horses

before that time by said Maurer, sold to said Derrick. On the

trial in the circuit court, it was proved that the defendant had
promised to pay plaintiff sixty-four dollars. It further ap-

peared in evidence that the promise of defendant was made
in consideration of a note held by plaintiff against defend-

ant, for upwards of 100 dollars, and that the note had subse-

quently came to the hands of defendant without payment in

full, leaving a balance of sixty-four dollars.

A jury impanneled in the circuit court brought in a ver-

dict for plaintiff for that amount. The circuit court granted

a new trial, because the justice had not jurisdiction, and then

gave judgment lor defendant. The question is, whether the

justice had jurisdiction. The only case decided in this court,

on this subject, is the case of Clark v. Cornelius, page 46. In
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that cause, the plaintiff exhibited a charge before the justice of

176 dollars, and admitted a credit of seventy-seven dollars,

and this court decided that the justice had not jurisdiction.

The present case is, however, different. The plaintiff here
sues on a balance acknowledged to be due, and the proof sup-

ports the assumpsit. There was no necessity for the justice

to investigate the accounts of the plaintiff beyond the specific

sum acknowledged to be due, and which the defendant, upon
sufficient consideration, promised to pay. The statute giving

the justice jurisdiction, is, that he shall have it "over all debts

and demands not exceeding 100 dollars, where the amount or

balance is claimed to be due, on any contract, specialty, note

or agreement, or for goods, wares and merchandise sold and
delivered, or for work or labor done, or on account of any
sums of money not exceeding 100 dollars.'' The court are

of opinion that the justice had jurisdiction in this case. The
judgment below must be reversed. (1)

Judgment reversed.

Cowles, for appellant.

Blackwell, for appellee.

Biggs and others. Appellants, v. Postlewait and others,
Appellees.

APPEAL FROM ST. CLAIR.

A judgment can not be rendered against the security in an administration
bond, nor is he liable to an action, until a devastavit, by suit, has first been
established against the administrator.

Opinion ofthe Court oy Chief Justice Wilson. This action

is brought for the use of Joseph Payne, one of the heirs at

law of John Payne, deceased, against the administrator of

the estate of said Payne, deceased, and his securities, upon
an administration bond taken in pursuance of a territorial

statute. The administrator and his securities are both de-

clared against, but one of the securities only is brought into

court. The breaches assigned in the declaration are, that

the administrator had not returned an inventory or sale bill

—that he had not administered, but wasted the assets, &c,

(1) See note to Clark v. Cornelius, ante, p. 46.
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and avers, that goods and chattels to a large amount, came
to the hands of the administrator, but does not aver any
judgment against the administrator. To this declaration

there is a demurrer and joinder, which was sustained by the

court. The question is, as to the correctness of the decision

of the court upon the demurrer.
The statute, that requires the bond to be taken, upon

which this action is brought, is intended for the security of

the intestate's estate, and the benefit of heirs and creditors
;

but they must bring themselves within its object and intent,

before they can claim its benefit. A person claiming to be
an heir, and entitled to a distributive share of the intestate's

estate, must show himself to be thus entitled, in the ordinary
course of law, by a judgment, or decree against the adminis-
trator, establishing the amount of his demand, and a devas-

tavit by the administrator. Until these facts are established,

the security is not liable—his undertaking, as regards claims
against the intestate's estate, is collateral, and can only be
enforced, upon its being made to appear that the administra-

tor has failed to do that, which by law, he was required to

do. See 1 Wash., 31.

There is no averment in the declaration, that any judgment
has ever been obtained against the administrator. This, I

think, is essential, in order to support the present action. It

would be unreasonable, and against principle, to make a third

party liable in an action for a default, which it is not pre-

tended he has committed. The judgment of the court below
Is affirmed, (a) (1)

Judgment affirmed.
Blackwell, for appellants.

Cowles^ for appellees.

(a) It is necessary, after a judgment against an executor or administrator,
as swh, to establish a devast ivit by means of a second suit, before an action
can be maintained on tiie administration bond. Gordon's administrators v.
The Justices of Frederick, 1 Munford's Rep., 1.

It seems, that the executor or administrator must be convie ed of a devasta-
vit by a verdict in a second suit, finding that he has wasted the as ets, or has
eloigned, disposed of, and converted the same to his own use, before an aeti n
can be sustained against the sureties. Cattet and others v. Carter's execu
tors, 2 Munford, 24.

(1) This decision was followed in the cases of Greenup v. IVoodworth,
£>orst, and same v. Brown, post. But the act of 1829, (Purple's statutes, 1218,
See. 1 (5, Scates' Comp., 1207.) dispenses with the necessity of first establishing
a devastavit before the admin is rator or executor, or his securities can be
made liable. The People v. Miller et aL, 1 Scam., 86.
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Jonathan Mayo, Appellant, v. John Chenoweth, Appellee,

APPEAL FKOM EDGAR.

]STo action can be maintained upon an instrument of writing for the payment
of money, unless the instrument shows upon its face to whom it is payable.

Opinion of the Court hy Justice Beowne. Tills was a suit

originally brought before a justice of the peace of Edgar
county by John Chenoweth against Jonathan Mayo, on an
instrument of writing of the following description :

" This
shall oblige me to pay thirty-five dollars on a judgment in the
hands of Lewis Murphy, Esq., against Mark A. Sanders, in

favor of John Chenoweth, with interest from this date till

paid. Jonathan Mayo."
April 18, 1823.

A judgment was obtained against the said Jonathan Mayo
by the said John Chenoweth, before a justice of the peace

7

for the sum of thirty-five dollars, from which judgment the
said Jonathan Mayo appealed to the circuit court of Edgar
county, in which court the judgment of the justice of the
peace was affirmed, and from the judgment of the circuit

court of the aforesaid county, Jonathan Mayo takes an appeal
to this court.

The court below erred in rendering judgment below for the
then plaintiff, John Chenoweth, against the defendant, Jona-
than Mayo, in this, that it is not shown by the said instrument
of writing upon which the action was founded, to whom it

was made payable. For which reason, the court is of the
opinion that the judgment below be reversed, (a) (1)

Judgment reversed,

Robinson, for appellant.

Gowles, for appellee.

(a) Vide Smith v. Bridges, ante, page 18.

(1) See note to Smith v. Bridges, ante, p. 18*
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Fail and Nabb u Goocltitle, ex derin.

Fail and Nabb Appellants, v. G-oodtitle, ex dem., Hay and
Lagow, Appellees.

APPEAL FROM LAWRENCE.

A purchaser's right under a sheriff's deed is not affected und^r the act of

1819, by its not being acknowledged in court. It is well acknowledged, if it

be acknowledged before the circuit court of the county of which he is

sheriff, and where the land lies.

A certificate of the register of a land office is not evidence, (a)

Opinion of the Court oy Justice Lockwood. This is an
action of ejectment tried at the Lawrence circuit court. On
the trial a verdict was found for the plaintiff below, and judg-

ment rendered thereon. Several errors have been assigned,

but on a careful inspection of the record, the court are of

opinion that the record does not present facts on which to

found most of the errors assigned. The bills of exceptions

taken on the trial, furnish all the causes of error that can be
assigned, and they are either so inartificially drawn as not to

present the points intended to be relied on by the counsel for

the defendants below, or such points do not exist in the case.

The court can not but regret that they are so frequently

called upon to adjudicate on cases that are so imperfectly pre-

sented, that they are unable, with all the sagacity they possess,

to ascertain from the record the real questions decided below.

In the case now under consideration, the court however, have
this satisfactory reflection, that in case they should be so

unfortunate as not to decide on the real matter in dispute

between the parties, their decision will not be final. Another
action may be commenced, in which the rights of the parties

may be presented in such a manner as, eventually, to obtain

a decision on the merits. On the trial below, the plaintiff

offered in evidence a sheriff's deed, to the reception of which
the defendants below excepted. The exception is in these

words: "which was opposed and objected to by the defend-
ants, by their counsel, because it was acknowledged before

the Lawrence circuit court and not before the Crawford cir-

cuit court which objection was overruled by the court, to

which opinion the defendants, by their counsel, object and
except," &c.

The only question here - presented is, whether the reason
given why the deed should not be read in evidence, is a valid

one. The objection is not general but special.

{a) See Rev. Laws of 1827, page 199.

26
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The parties are therefore confined to the identical objection

which they made. Had other objections existed, it is fairly to

be presumed, that the objection would have been general, or
that the other objections would have been specified. As the
bill of exceptions does not purport to give all the testimony
in the case, it is also fairly presumable, that the object ons
taken in the assignment of errors to the reception of this

deed in evidence, were either waived or obviated by proof on
the trial. The court can not, therefore, inquire any further

than as to the correctness of the decision on the point raised

on the trial, as it is found in the bill of exceptions, and that

is, whether it were essential to the validity of this deed, that

it should have been acknowledged by the sheriff of Lawrence
county before the Crawford circuit court? The only statute

that requires a deed to be acknowledged in court, is the stat-

ute of 22d of March, 181 9.* The second section says, "that

upon such sale, the sheriff or other officer shall make return

thereof indorsed or annexed to the said writ of execution,

and give the buyer a deed, duly executed and acknowledged
in court, of what is sold," &c. The legislature doubtless

intended this requisition to the sheriff, for the benefit of the

purchaser. In this view of the subject, the acknowledgment
may be dispensed with altogether, without affecting the pur-

chaser's right under the deed. (1)

It would be attended with great inconvenience and expense

to compel the sheriff to go to a distant county, to acknowl-

edge the execution of a deed for lands lying in the county of

which he is sheriff; and as the statute does not designate the

court, we are also of opinion that there has been a sufficient

compliance with the statute. The second and third bills of

exceptions are to the rejection of the deed of the executors

of T. Dubois, deceased, and the certificate of the register of

the land office at Vincennes. The objections taken to the

reception of these papers in evidence are general, and were

sustained by the court. In relation to the deed, the ground

of objection does not appear, but, taken in connection with

the offer to prove the location made of the premises by the

certificates of the register of the land office, which were

rejected, it is presumable, that the rejection of the deed w^as

* Laws of 1819, page 177.

(1) The following is the statute now in force in relation to acknow edg-

ment of dee Is by sheriff. "All deeds which may be executed oy any sheriff

or other officer, for any real estate sold on ex* cution, upon being ac-

knowledged or proven before any clerk of any court of record in this state,

and certified under the seal of such court, shall be admitted to record in the

county wh re the real estate so.d shJbbe situated." Purple's statutes, p.

160, sec. 29. Scates' Comp., 975.
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founded upon the ground that no title was proved to exist in

the executor's testator.

As the objection was general, and it does not appear that

there was any offer to prove the execution of the deed, the

deed was also properly rejected on that account. In relation

to the certificate of the register of the land office, the court

are of opinion, that it was properly rejected. The signature

of registers of land offices can not be known, officially, to

the court. They have no public seal to authenticate their

signature; proof ought therefore to have been given of the

hand writing of the register. The court have strong doubts

whether the certificate of a clerk of the register can be re-

ceived at all, but if received, it ought to be accompanied with
proof, that the person who gave the certificate i^ clerk, and
of his hand writing. As these bills of exception present all

the grounds that can be assigned for error, and from the

view taken of them, they do not furnish sufficient reasons to

reverse the judgment of the court, the judgment is therefore

affirmed with costs. (2)

Judgment affirmed.

Robinson, for appellants.

Eddy, for appellee.

(2) Certificates of the Register of the Land office are made admissible as
evidence by the following provision :

" The official certificate ot any register
or receiver of any land office of the United States, to any fact or matter on
record in his office, shall be received in evidence in any court in this state,

and shall be competent to prove the fact so certified. The certificate of any
such register, of the entry o

- purchase of any tract of land, within his dis-
trict, shall be deemed and taken to be evidence of title in he party who made
such entry or purchase, or his heirs or assigns, and shall enable such party,
his heirs or assigns, to recover the possession of the land described in such
certificae, in any action of ejectment or forcible entry and detainer, unless
a better legal and paramount title be established for the same." Purple's
statutes, p. 541, sec. 4. Scates' Comp., p. 255. This is substantially the pro-
visions of the act of 1827, cited in the note of Judge Bjkeese; but in 1839,
the following additional act was passed: "'A patent for land shall be deemed
and considered a belter legal and paramount title in the patentee, his heirs
or assigns than the official certificate of any register of a land office of the
United States, of the entry or the purchase of the same land." Purple's stat-

utes, 541, Sec. 5. Scates' Comp., 255.

Under these statutes we have had the following decisions

:

The receipt of a receiver of a land office, of the receipt of the purchase
money, for a tract of land, is not evidence of title. Carton ct al. v. Merle et
al., 4 Scam., 363.

The register having the custody of all the record b^oks, and plats relating
to the sales of land in his district, is the only officer whose cert ficate could
be safely received as evidence of title, and is made so by statute. Roper v.

Clabaugh, 3 Scam., 166.

The receiver's certificate is made evidence of any fact or matter on record
in his office, but the register's cerfc.ficate is made evidence of title, id.

The official certificate of the register of a land office, is made evidence, by
the express terms of the statute. Turney v. Goodman, 1 Scam., 185.
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Where a record shows th^t the certificate of the register of a land office
was received in evidence the court will presume that proof of his official
character and hand writing were previously made, unless a contrary state-
ment contained in the bill of exceptions. Russell v. Whiteside, 4 Scam., 7.

In McConnell v. Wilcox, 1. Scam., 344, it was held that "the certificate of
the register of the land office, of the purchase of a tract of land from the
United States, is of as high authority as a p stent." This was decided before
the passage of the act ol 1839, referred to above, and was taken to the Su-
preme Court of the United States, and by that court reversed, which caused,
the passage of the act of 1839. 13 Peters, 498. In that court, among other
things, the court held:

Nothing passes a perfect title to public lands, with the exception of a few
cases, but a patent. The exceptions are, where Congress giants lands in
words of present grant.

The act of the legislature of Illinois, giving a right to the holder of a reg-
ister's certificate of the entry of public lands, to recover possession of such
lands in an action of ejectment, does not apply to cases where a paramount
title to the lands is in the hands of the defendant, or of those he represents.
The exception in the law of Illinois, applies to cases in which the United
States have not parted with the title to the land, by granting a patent for it.

A state has a perfect right to legislate as she may please in regard to the
remedies to be prosecuted in her courts; and to regulate the disposition of
the property of her citizens, by descent, devise or alienation. But Congress
is invested, by the constitution, with the p >wer of disposing of the public
land, and making needful rules and regulations respecting it.

Where a patent has not been issued for a part of the public lands, a state
has no power to declare any title, less than a patent, valid, against a claim of
the United States to the land; or against a title held under a patent granted
by the United States.

Whenever the question in any court, state or federal, is, whether the title

to property which had belonged to the United States, has passed, that ques-
tion must be resolved by the laws of the United States. But whenever the
property has passed, according to those laws, then the property, like all other
in tiie state, is subject to state legislation; so far as that legislation is con-
sistent with the admission that the title passed and vested according to the
laws of the United States.

In another case the same court held the following

:

Congress have the sole power to declare the dignity and effect of titles

emanating from the United States ; and the w.iole legislation of the govern-
ment in reference to the public lands, declares the patent to be the superior
and conclusive evidence of legal title. Until it issue , the fee is in the gov-
ernment; which, by the patent, passes to the grantee, and he is entitled to
recover the possession in ejectment.

When the title to the public land has passed out of the United States by
conflict ng patents, there can be no objection to the practice adopted by the
courts of a sta e to give effect to the better right, in any form of remedy the
legislature or courts of the s.ate may prescribe.

ISo doubt is entertained of the power of the states to pass laws authorizing*
purchasers of lands from the United States, to prosecute actions of eject-
ment upon certificates of purchase, against trespassers on the lands pur-
chased; but it is denied that the states have any power to declare certificates

of purchase of equal dignity with a patent, Congress alone can give them
such effect. Bagnell ei al. V. Broderick, 13 Peters, 439.

Upon the effect of the register's certificate, see also the following cases:
Bruner v. Munlove et aL 1 Sc.m., 157. Whites ides et ux. v. Divers, 4 Scam.,
337. Delannay v. Bwrnett, 4 Gilm., 454.
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Bond and Menard v. Betts, adnrr.

Shadeaoft Bond and Pierbe Menaed, Plaintiffs in Error, v.

Josiah T. Betts, adm'r, Defendant in Error.

ERROK TO RANDOLPH.

In a declaration on a note of the following form: "Six months after date I
rromise to p y Shadrach Bond and Pier e Menard, agents for Warren
Brown, the sum of nineteen dollars and twenty-five cents, for value received.
Witness my hand and seal, ' &c. ; the plaintiffs described themselves "

, s

agents for W. B." It was held to be merely a descript on or th ,j
> persons,

and that those words " as agents," &c, might be rejected as surplusage.

Opinion of the Court by Justice Smith. This case is pre-

sented to the court on a judgment on a demurrer to the

plaintiff's declaration. The demurrer is general, and therefore

every inquiry is precluded, whether causes which might have
proved fatal, might not have been specially assigned for causes
of demurrer. Equally untenable are the objections to the
jurisdiction, no plea to the jurisdiction of the court having
been p'eaded. The declaration shows complete jurisdiction.

The real and only question is, whether the action on the
note can be sustained in the manner and form set forth in the

declaration. The note is in the following words, viz.: "Six
months after date I promise to pay Shadrach Bond and Pierre
Menard, agents for Warren Brown, the sum of nineteen dol-

lars, and twenty-five cents for value received. Witness my
hand and seal this 20th day of February, 1823." The promise
to pay is directly to the plaintiffs, and the consideration, by
the note itself, is, by every fair and grammatical construction
of language, expressed to be received of them.
The addition to the names of the plaintiffs of the words,

" agents for Warren Brown," in the note, is mere description

of the person; it is therefore surplusage, and can not affect

the promise. It is evident the words were only used for the
purpose of showing, to whose use the money was to be received,

and would not control the express promise to pay it to the
plaintiffs. The contract and the consideration are expressed
without ambiguity or doubt. The language is not susceptible
of any equivocal meaning. The distinction taken by the de-

fendant's counsel in error, in the use of the words "agent
of," and " agent for," is really not understood, nor where the
difference lies, which could alter the sense of the language
and meaning of the parties. It is supposed that to describe
a person as agent of, or agent for another, is synonymous in
language and import. The various cases cited by the defend-
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ant's counsel have also been examined. They are considered
altogether inapplicable.

The general principle, in cases of the description within
the range of which the present case seems to fall is, that the

words thus used, are mere description of the character or

person of the obligee or promisee, and can in no way control,

or alter the obvious import of the contract, and intent of the

parties to it. This principle is very clearly illustrated in the

case of Buffin v. Chadwick, 8 Mass. Rep., 103. The declara-

tion in that case recited the plaintiff's name, and as suing in

the character of "Agent of the Providence hat manufacturing
company" and the defendant, by the note, promised to pay to

the plaintiff as agent of said company, and expressed the

value to have been received of the company. Yet the court

held that the action was rightly brought, and that the plaintiff,

styling himself agent in his declaration, was merely descrip-

tive of the person. The present case, then, is clearly much
stronger than that, and the correctness of the principle more
apparent. In that case, the consideration is admitted to have
proceeded from the company, in this, from the obligees them-
selves.

The promise, in the case before the court, being directly to

the plaintiffs, the consideration therefor,- being expressed to

have been received of them, there can be no doubt that the

action ought to be sustained.

The addition of " agents," is mere description and surplus-

age, and can not affect the right to recover. The judgment
on the demurrer must therefore be reversed, and the proceed-

ings remanded to the circuit court of Randolph. (1)

Judgment reversed,

T. Reynolds, for plaintiffs in error.

Baker, for defendant in error.

(1) Tire payee of a note which has been assigned, may s-e on it in his own
name, without a re-assignment And if he describes hims If in the declara-
tion as assignee, that may be rejecied as surplusage. Brinkely v. Going, post.

A declaration on a note stated that it bore date ''on the twenty-seventh day
of April, one thousand eighteen hundred and thirty-seven." Held, that the
words "one thousand" were mere surplusage, and no ground for arresting
the judgment. Bcquette v. Lassellc, 5 Blackford, 443.

If a plaintiff states, in his writ, " that he sues by a conservator," and if his
appearance is recorded in the usual form, and nothing appears from the re-

co d that he is under any disabil ty, those words may be rejected as surplus-
age, and judgment in his favor will not be erroneous. Woodford v. Webster,
3 Dav, 472.

The, principle of law relative to immaterial averments extends alike to

all the pleadings in a case; and a declaration, plea, or replication, will be
sustained, rejecting mere surplusage, if the pleadings would be substantially
good without it. Boone v. Sione et al., 3 Gilm., 537.
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Curtis v. Swearingen.

Henry Cttktis, Appellant, v. Daniel S. Swearingen, Appellee.

APPEAL FROM CLINTON.

Joint tenants may make a subdivision of time for the exclusive occupancy of
the whole of a tract of land.

The certificate of the sheriff, of the sale of land, without producing the
judgment, and proving the regularity of the sale, is no evidence of title in
ihe purchaser.

This was an action of trespass quare clausum fregit, com-
menced in the Clinton circuit court by Swearingen against

Curtis. The locus in quo is described in the declaration, as

the south-east quarter of section 11, in township 2 north, of

range 4, west of" the 3d principal meridian, and ten acres

from the north-west corner of the south-west quarter of sec-

tion 12 adjoining, on which was a grist and saw-mill, &c.
The defendant pleaded not guilty, with leave to give title 'In

evidence. The jury found a verdict for the plaintiff, and 75
dollars in damages. The facts in the case, as proved, were
as follows : The plaintiff, to prove his title to the premises,
read in evidence a patent from the U. S., dated in 1823,
granting them to Slade, Herbert's heirs, and the plaintiff.

The plaintiff claimed one-third, and John Smith two-thirds,

by lease from Slade—that by agreement with plaintiff and
Smith, they had some time before the trespass complained
of, occupied the mills alternately; Smith for two weeks, and
the plaintiff for one week, and so on regularly

; that on
plaintiff's week, his occupation of the mill was always exclu-

sive, and that during Smith's two weeks, Ms occupation was
exclusive—that it was their practice to commence their week
or two weeks' occupation on Monday morning, about the
usual time of going to work—that one of them always used
and occupied the mill, if he choose, through Sunday, and up
to Monday morning, until the other would come to com-
mence his week; that the two weeks preceding the 26th of
December, 1825, (which day was Monday,) were Smith's
two weeks for occupying the mill. Plaintiff's son, on the
preceding Sunday night, fastened the gate of the mill-race,
with a chain and lock—that it had not been usual to lock the

Unnecessary allegations must be proved, if they are relevant to the grounds
of the action. The distinction is between what is immaterial merely, and
what is wholly irrelevant The former can not be rejected as surpliisaoe.
Commissioners v. Brevard, , Brevard, 11.

See also the following cases : ShirUiff v. The People, 2 Scam., 7. Mavlove
v. McII ttan, 4 Scam., 96. W. i Ikcr et al. v. Welch tt al., 14 111., 278. Burner)
v. Wight, id., o02.

v
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gate—that the gate was not on the land mentioned in the
patent, though a part and parcel of the mill-tract, and that

they occupied it, alternately, as they did the mill. The de-

fendant proved that some time in the week preceding the
26th of December, 1825, he applied to Smith to get posses-

sion of the mill and premises, and that Smith, for a stipula-

ted price, let defendant have all the possession that he,

Smith, had in the same, and that he, defendant, entered
upon and occupied and used the same from some time about
the middle of the week next preceding said 26th of Decem-
ber, and continued to occupy it during that week—that de-

fendant, a little before day on the morning of said 26th,

(Monday,) and which would have been plaintiff's week,
went to the mill, and forced off the chain from the gate then
in the water, opened the gate, and continued to occupy the

mill with Smith, alternately, from that day to the commence-
ment of the suit. The defendant offered in evidence, to

prove a right of entry, a certificate from the sheriff of Clin-

ton county, of the purchase of the premises under a sheriff's

sale, and also three several executions against the plaintiff

and proposed to prove by the sheriff's return on them, and
other evidence, that the sheriff had levied the executions on
the plaintiff's interest in the premises, and had sold them to

defendant as mentioned in his certificate, to which evidence

the plaintiff objected, and the court sustained the objection.

It was further stated by a witness, that when plaintiff's son

put the chain and lock on the race-gate, on Sunday night,

he was with him, that they did not go into the mill, but went
past it, and that he did not see any person in it. Another
witness said that no person was in the mill on Sunday, as the

water was scarce; and another witness said, he went past the

mill on said Sunday, and believed that defendant or some of

his family was in it, but was not certain—he knew defendant

occupied it through Saturday, the 24th. This was all the

evidence.

The defendant moved the court to instruct the jury, that

if they believed, from the evidence, that plaintiff's possession

was not continuous, he could not recover in this action but

for the first entry, and first week's occupation of the prem-

ises by defendant—that if they believed, from the evidence,

that defendant entered under Smith by contract, the week
preceding the said 26th December, and occupied for that

week as Smith had a right to do, that his entry was lawful,

and that retaining possession by defendant on Monday, the

26th, and thenceforward, did not make him a trespasser, and

that they should find for the defendant.
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The court refused to give the instructions asked for, but-

instructed the jury that the plaintiff had a right to the pos-

session of the premises on Monday, the 26th, in pursuance
of their agreement, and that if defendant held the possession

against the plaintiff on that day, he was a trespasser. The
defendant excepted to this opinion, and moved for a new-
trial, which the court overruled.

Opinion of the Court by Justice Smith. This was an action,

of trespass, for breaking and entering the close of the plain-

tiff This case presents for consideration this question,,

whether persons may make a subdivision of time for the ex-

clusive occupancy of the whole of a tract of real estate?

Joint tenants may make subdivisions of premises, and of
the occupancy thereof, and may maintain several actions.

According to this decision, it is thought that the subdivision

of time for the occupancy is analogous, and may be legally

done. The premises in question were alternately occupied
by Swearingen, and another person of the name of Smith,.

a joint owner of two-thirds of the premises with Swear-
ingen.

Smith occupied for two weeks, and Swearingen for one,,

in succession. From the evidence, it appears that Swear-
ingen came into his possession by the locking of the gate of
the mill, on the last evening of Smith's two weeks, by his

agent. The holding of possession, therefore, under color of
the previous entry under Smith, whose right expired with
the two weeks, was tortious, and the court below properly

instructed the jury that Curtis was a trespasser.

The offer to give in evidence the three executions against-

Swearingen, was, we think, properly rejected; there was no-

offer to show a judgment, and the regularity of the sale,

and it is not pretended that any deed was ever executed'

by the sheriff to Curtis, as the purchaser of the premises
in question. I am of opinion the judgment should be- af
firmed, (a) (1)

Judgment affirmed.

Blackwell, for appellant.

Mills, for appellee.

(a) A sheriff's deed can not be given in f violence without producing the
judgment and execution under which the sale was made; without them, the
sheriff has no authority to sell. Den v. Wright et al., 1 Peters' C. C. Rep., (54.

(1) The general doctrine in regard to the sale of land by a sheriff is, that
his deed is inadmissible in evidence, unless the jud -ment and execut on
under which the sale was made, be produced, to show the sheriff's authority
to sell. Bybee v. Ashby, 2 Gilm., 163. Davis v. McVlcke, s, 11 111., 329.

9*
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Eli B. Clemson, Plaintiff in Error, v. Henry Kruper, De-
fendant in Error.

ERROR TO ST. CLAIR.

A refusal to grant a new trial can not be assigned for error. (1)

A bill of exceptions can not be taken, unless the exception be made on the
trial, and before the jury is discharged, and it lies for receiving improper,
or rejecting proper testimony, or for misdirecting the jury on a point of
law. (2)

Opinion of the Court by Justice Lockwood. Kruper, the

plaintiff below, brought an action of assumpsit in the St.

Clair circuit court. The defendant below plead non assump-

The act of February, 1841, (Purple's Statutes, 646, sec. 21; Scates' Comp.,
609,) provid s that the sheriffs deed shall be evidence that the provisions of
law in relation to sales of land on executiou were complied with, until the
contray be shown ; but this does not dispense with the necessity for tr.e pro-
duction of the judgment and execution, which are still necessary before the
deed can be read in evidence. Bybee v. Ashby, supra.

When land is sold on execution, and a sheriff * deed thereon is executed, but
no judgment is shown to support such execution, no tit'e passes io the pur-
chaser. In this case the execution described the judgment as having been
rendered in 1844. The judgment offered w <s rendered in 1843. The variance
was held to be fatal. Pickett v. Hartsock, 15 ill., 283.

A sheriff's deed must convey the land levied on and sold; and if the levy
is so uncertain in its description of the premises levied upon, that it can not
be understood wh t they are, the sale will be void. The deed can not lemedy
it. Fitch et al. v. Pinckard et al., 4 Scam., 84.

There should be entire uniformity in ^he return to th*3 execution, the certifi-

cate of sale, and the deed, where real estate is sold by the heriff, or the deed
will be invalid. Dickerman et al. v, Burgess et al., 20 ill., 266.

A certificate of sale by a sheriff to another person than the purchaser, as
shown by his return to the execution, is a void act. Id.

(1) See note to Sawyer v. Stevenson, ante, p. 24.

(2) The object of a bill of exception is to place upon the recrd some fac f
,

or ruling of the court, which would not appear whh >ut it. But where the
question already appears on the ecord, a bill of exceptions is unnecessary.
Thus, a bill of exceptions taken to the overruling of a demurrer is imoro er

;

the point saves itself ; the judgment is part of the record. Hough v. Baldwin,
16 111., 293. Hawk v. McCullough, 21 111.. 2 0. Kitch.ll v. Burgwin et ux , id.,

40. Swift et al. v. Castle, 23 111., 209. Van Dusen v. Pomeroy, 24 11.., 28.).

Where a motion is made for a new trial on the ground that the ve,: diet is

contrary to evidence, it will not be considered in the supreme court, line s

the bill of exceptions contains all the ev d mic°. Wheeler v. Shields, " " cam.,

350. Rogers v. Hall, 3 Scam., 6. McL .ughlinv. Walsh, id.. 185. Stickney
etal. v. Cassell, 1 Gilm., 420. Rowan v. Dosh, 4 Scam., 460. B> uce v Truett,

id., 455. Culbertson v. Galena, 2 Gilm., 131. Granger v. W rriugton, 3

Gilin., 310. Webster v. Enfield, 5 Gilm., 302. Buckmaster v. Cool, 12 ill,, 76.

Armstong v. Cool eg. 5 Gil in., 512. 2 Scam., 506. Id., 256. 3 Scam., 381. 4

id., 33, (50. 5 Gilm , 186. 16 111., 138. Id., 277. Id., 390. 15 111., 297. 17 111., 321.

Trustees, &c. v. Lefler, 23 111., 90.

The supreme court will not examine any question that does not appear on
the record, unless it is preserved in a bill f exceptions. Burlinjam : v.

Turner, 1 Scam., 588. Thomas v. Le >nard, 4 Scam., 557. Lyon et al v Boli-

via, 2 Gilm., 629. Selby v. Hutchinson, 4 Gilm., 326. PMy v. Scott, 5 Gilm.,

209. Eaton v. Graham, 11 111., 620. McB tin v. Enloe, 13 111., 78. 3[oss v.

i< lint, id., 572. Reeve v. Mitchell, 15 111., 297. 3 Scam , 381. Id., 411. 4 Scam.,
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sit, and issue was thereon joined. On the trial a verdict was
found for Kruper.
A motion was then made for a new trial which was over-

ruled, and a bill of exceptions, containing the evidence given

on the trial, was taken to the opinion of the court overruling

the motion for the new trial. Judgment having been ren-

dered on the verdict, a writ of error has been brought to this

court to reverse the judgment, and the error relied on is,

that " the court below erred in overruling the said Clemson's
motion for a new trial, on the ground stated in the bill of

exceptions, and because the damages were excessive." It is

objected on the part of the defendant in error, that refusing

to grant a new trial can not be assigned for error.

This objection, the court think, well taken, both on the score

of adjudged cases, and on principle. A bill of exceptions can
not be taken, unless the exception be made on the trial, and
before the jury is discharged, and it lies for receiving improper
or rejecting proper testimony, or misdirecting a jury on a point

of law. The bill of exceptions taken in this case was not for

any decision that occurred during the progress of the trial,

and was therefore improperly allowed.

If this case had come before the court in a correct form,

they are rather inclined to the opinion that the defendant
below ought to have had a new trial, but as it is unnecessary
to decide this point, they have not made up a definitive opin-

ion on the subject.

As the court are opinion that the bill of exceptions was

419. 2 Gilm., 728. 3 id., 366. 5 id., 126. 11 111., 586. 12 111., 380. 15 111., 329-

24 111., 187, 262, 598.

Where a default is taken against a defendant, he may cross-examine the
plaintiff's witnesses, but can not take a bill of exceptions. Morton v. B tiley.

et(il, 1 Scam, 215. Should improper testimony be al towed, or wrong instruc-

tions given, the proper course is to apply to the court to set aside the inqui-
si ion, and grain a new inquest. Ibid.

When a party voluntarily takes a nonsuit, he waives his right to except.
Barnes v. Barber, 1 Gilm., 405. The People v. Brown, 3 Gilm., 88. The ex-

ception must be taken at the time the decision is made which is complained
of: thus, for giving improper ins ructions, it must be when the instructions
are given; it is too late after verdict. Leigh . HoJges, 3 Scam., 17. Van-
drrbllty. Johnson, id., 49. Gibbons v. Johnson, id., 63. Hill v. Ward, 2

Gilm., 293. Bickhut v. Bur ell, 11 111., 84. Id., 587. Martin v. The People,
13 111., 342. Bitfield v. Cross, id., 700. Charlesworth v. Williams, 16 111.,

338. Armstr ng v. Mock, 17 111., 166. Hancs v. Miller, 21 111., 636.

Although the exception must be made at the time of the error complained
of, it is not indispensable that it should be committed to writing at that time.
It may be done at a future time by the agreement of parties, or by an order
o the court, entered on the record. Evans v. Fisher, 5 Gilm., 456. Burst v.

Wayne, 13 111., m6. 23 111., 416. 24 id., 43.

If a judge refuses to sign a bill of exceptions when properly presented to

him, tlie Supreme Court will, by mandamus, compel him to sign it. Bristol
v. Phillips, 3 Scam., 287.
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not correctly taken, to relax the rule in a real or supposed
hard case, would be establishing an innovation in the proceed-
ings of courts that would in practice prove extremely incon-

venient, if not dangerous. If, however, the decision of the

court below has worked serious injustice to the defendant, it

is possible a court of equity, upon a proper case, might grant
relief. The court, therefore, barely suggest, without deciding

the point, if the counsel for the defendant misapprehended
the law or practice in relation to taking bills of exception, that

it might afford ground for granting a new trial by a court of

equity. The judgment must be affirmed with costs, (a)

Judgment affirmed.

Blackwell, for plaintiff in error.

OowleSy for defendant in error.

Augustus Collins, Appellant, v. Abraham Claypole,
Appellee.

APPEAL FROM MADTSON.

A refusal to grant a new trial can not be assigned for error.

Opinion of the Court oy Chief Justice Wilson.* The first

question, and the only one necessary to be decided in this case,

is, whether the refusal to grant the new trial asked for is

ground of error. That point has been settled in the case of

Clemson v. Kruper.
The court was unanimously of opinion in thai: case that it

(a) Cases of new trials. Saivyer v. Stephenson, p. 24. Cornelius v.

Boucher, p. 32. Collins v. Claypole, post. Street v. Blue, post.

No bill of exceptions is valid which is not for matter excepted to at the

time of the trial. It is not necessary that the bill of exceptions should be
formally drawn and signed before the trial is at an end; it is sufficient if the

exceptions be taken at the trial and noted by the court with the requisite cer-

tainty, and it may afterwards, during the term, according to the rules of the

court, be reduced to form and signed by the judge. In all such cases, how-
ever, the bill of exceptions is signed nunc pro tunc, and it purports on its

face to be the same as if actually reduced to lorm and signed, pending the

trial, and it would be a fatal error if it appeared otherwise. Walton v.. Uni-
ted States, 9 Wheat., 651.

An exception to the opinion of the court is necessary only, when the

alleged error can not otherwise appear on the record. Mackefs heirs v.

Thomas, 7 Wheat., 530.

* Justices Lockwood and Smith gave no opinion.
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was not a ground of error. This case depends upon the same
principle, and must be decided in the same way.
Judgment to be affirmed as of the last term, (a)

Judgment affirmed

John Flack, Plaintiff in Error, v. "Wiley, O. Harrington,
Defendant in Error.

ERROR TO JACKSON".

If a magistrate officiously and without ay complaint on oath or of his own
knowledge, issues his warrant to apprehend a person, he will be liable in
an action of trespass.

This was an action of trespass, assault and battery, and false

imprisonment, brought by Harrington against Flack, a justice

of the peace, and one Johnson, who was deputed by Flack to

serve a warrant on plaintiff below.

The first count of the declaration states that Flack, as jus-

tice of the peace, irregularly and illegally issued a warrant
against the plaintiff below and others, to answer the complaint

of the people of the state of Illinois, for a breach of the peace
said to have been committed on the body of one Edward Val-
entine, without any affidavit having been made before him,
the said Flack, by any person against the said Harrington, and
without any personal knowledge of the transaction above
mentioned and complained of, or other legal information or

accusation, whereon to have predicated his said warrant so

issued as aforesaid, and whereby to justify his said proceed-

ings. He the said Flack having no reasonable or lawful cause

whatever to suspect that the said Harrington had been guilty

of the said supposed breach of the peace, which warrant was
delivered to Johnson, and the plaintiff below arrested on it by
the advice and request of Flack. The second count is similar

to the first.

To this declaration Flack and Johnson demurred, which
was overruled by the court below, whereupon they severally

plead not guilty ; and Johnson plead in addition, a special

plea of justification.

On the trial, Johnson was acquitted and Flack was found

(a) Sawyer v. St< phenson. page 24. Cornelius v. Boucher, page 32.

Clemson v. Kruper, ante, p. 210.
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guilty, and judgment rendered against him for damages and
costs.

Opinion of the Court by Justice Lockwood. This case is

clearly distinguishable from the case of Flack and Johnson v.

Anheny, decided this term. The allegation here is, that Flack
officiously and without any complaint on oath, issued his war-
rant for the apprehension of Harrington. And these allega-

tions are found true by the verdict of a jury upon a piea
putting the facts directly in issue. Will the law tolerate such
conduct in its officers ? This is clearly not a case of error in

judgment in a case legally before the justice.

In fact, there was nothing before the justice to authorize
him to act at all, for he made the case and then adapted his

process to the assumed facts. A justice in issuing a warrant
for the apprehension of a person for a criminal offense, acts

ministerially, and can not, of his mere motion, institute such
a proceeding, unless in particular cases, where he is present at

the commission of the offense.

If he voluntarily acts, he is liable to an action, and trespass

will lie. The law appears to be well settled on this point, as

will appear from the following authorities. In Swift's digest,

page 800, the law on this subject is stated as follows :

If a justice of the peace, without complaint or information,

should issue a warrant, and cause a person to be arrested, tres-

pass would lie against him, for though he is excused when he
issues a warrant on a false accusation, yet it, is otherwise where
he issues his warrant without accusation. Swift cites Cro.

EL, 130. In the case of Wallsworth v. Mcullpugh, 10 Johns.,

p. 93, this was an action of false imprisonment ; on the

trial the following facts appeared. That the plaintiff was
arrested by virtue of a warrant issued by defendant as a jus-

tice of the peace, on the complaint of the overseers of the poor,

setting forth the examination of the mother, &c. The over-

seers, however, testilied that they never made complaint, nor

did they request the justice to issue the warrant.

They also stated that one Garley was occasionally employed
by them to do their business, but they had not employed him
in this case, and on whose application the warrant had actu-

ally issued. The overseers appeared before the justice on the

examination and agreed to the proceedings. The warrant

issued without authority, because it was not issued upon the

complaint of the overseers of the poor, or either of them.

The justice, acting ministerially in this case, was responsible

lor issuing the warrant without the application required by
the statute. The subsequent consent of one of the overseers,

that the proceeding might go on, would not deprive the plain-
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tiff of the action for the previous arrest, upon a warrant
irregularly issued. And the same court in the case of Jones
v. Pereival, 2 Johns. Cases 49, held, " trespass for a false

imprisonment lies against a justice of peace who voluntarily

and without the request or authority of the plaintiff in an
action before him, issues an execution against the body of the

defendant who is privileged from imprisonment, who claims

his privilege, and is taken on the execution." The errors

assigned are altogether technical and relate to form, and do
not appear to require any examination. The judgment must
be affirmed with costs, (a) (1)

Oowles, for plaintiff in error.

Jiddy, for defendant in error.

Judgment affirmed.

(a) Yide Finch v. Anlteny, ante, page 187.

(1) See note to Moore v. Watts, ante, p. 42.
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APPEAL FKOM CLAEK.

If a bill for an injunction contains on its face no equity, it will be dissolved
on motion. A defense at law, if a legal one, must be made before judgment.

It is error to decree against a principal and secuiity in an injunction bond,
the amount of the judgment at law.

Opinion of the Court by Justice Lockwood This was a

bill in equity, filed in the Clark circuit court, praying relief

and for an injunction restraining the collection of a judgment
at law. The injunction was dismissed on motion, before

answer, and a judgment rendered against appellants and their

securities in the injunction bond, for the original judgment
and interest and damages. From which decision an appeal

has been taken to this court. Two errors are assigned :

1. That the injunction was dissolved before answer, not-

withstanding the bill on its face contains sufficient equity :

2. That the judgment was given against both principals

and securities, for the whole amount of the judgment en-

joined, together with damages and costs.

The first error was not much relied on in the argument,
and from an inspection of the bill the court are satisfied that

the injunction was properly dissolved on motion. If the in-

testate had any defense to the action on the bond, it was a

legal one, and no sufficient reason is given why he did not
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defend tlie suit at law. His laches was therefore a bar to the

interference of a court of equity.

The second error is well assigned. This court has fre-

quently decided that such a judgment as was rendered in this

case, can not be given. The judgment of the court below
must be reversed altogether, as to the securities in the injunc-

tion bond. It is also reversed as to the judgment against the

complainants, for the debt and interest of the judgment at

law, and affirmed as to the dissolution of the injunction, and
for twenty-eight dollars and eighty cents, the damages and
costs of the court below, as against the appellants. The court
also are of opinion that the appellants recover the costs of
this appeal, (a) (1)

James J. Ryan, Plaintiff in Error, v. Abner Eads, Defendant
in Error.

ERROR TO WASHINGTON.

A return to a writ by a person who signs himself "Deputy Sheriff," without
stating for A. B., sheriff, is erroneous. A deputy sheriff can only act in
the name of his principal.*

Opinion of the Court by Justice Lockwood. This is a writ
of error to the Washington circuit court.

Several errors have been assigned, but it is unnecessary to

notice more than one of them.
The second writ of scire facias was returned by a person

who signs himself deputy sheriff. This was clearly erroneous.
A deputy sheriff can only act in the name of his principal.

The judgment having been entered by default, this irregu-

larity can be assigned for error. Judgment reversed for the

(a) Vide Hubbard v. Hobson, ante, p. 190.

(1) See note ^2) to the case of Reynolds v. Mitchell, ante, p. 177.

* Rev. Laws of 1827, p. 373, sec. 11.

28
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irregularity of the proceedings below with costs, but the re-

versal not to operate to the prejudice of any future proceed-

ings on the mortgage, (a) (1)

Judgment reversed.

T. Reynolds, for plaintiff in error.

McRoherts, for defendant in error.

(a It is essential when a deputy is appointed, that he have all the power.5
of his principal. 3 Dane's Dig., 89.

A deputy has no interest in the office, but is only the shadow of the officer,

in whose name he does all things. Jac. Law Diet., Title, Deputy.

A return by the deputy sheriff in his own name as deputy sheriff, is not 9

return ny the sheriff which the court can notice, Simonds v. Catlin, 2 N
Y. Term Rep., 66.

In North Carolina, a return of the service of a writ mode by the deputy
she iff was held good, it being the immemorial cust m of the state to receive
their returns. McMurphyv. Canipbed, 1 Hayw., 181. Peake's Ev., 441.

(1) A return to a summons signed by a person as "deputy sheriff," without
using the name of the sheriff, is erroneous and void. Ditch v. Edwards, 1

Scam., 127.

If judgment by default be rendered against a defendant who has not been
served with process, the proceedings are coram non judice, and in such case
the cause will not be remanded, ibid.

A return of service of a summons is good, if signed by the sheriff, although
th^ signature I as not to it anything to indicate by what authority he served
the process. Thompson v. Haskell, 21 111., 215.

A court is presumed to know its own officers, and especially the sheriff.

Ibid.

The return of an officer to a writ is only 'prima facie evidence of the facts

stated in it. Owens v, Ranstead, 22 111., 161.

See also on the subject of returns, the fol 'owing cases : Sims v. Klein, post-

Wilson v. Greathou'se, 1 Scam.. 174. Clemson v. Hamm, id., 176. Ogle y.

Coffey, id., 239. Mitcheltree v. Stewart et al., 2 Scam., 20. Townsend et al.

v. Griggs, 2 S am., 366. Beaubien v. Sabine, id., 457. Belingnll v. Gear, 3

Seam.. 575. Montgomery et al. v. Brown et ul.,2 Girm., 584. Farnsworth v.

St asler, 12 111., 485. Sconce v. Whiney id., 150 Morris v. Trustees of
Schools, 15 1 1., 269. Tumey v. Organ. 16 111., 43. Ball v. Shattuck, id , 299.

Woods v. Gibson, 17 111., 218. Cost v. Rose, id.. 276. Bryland v. Boyland,
18 111., 551. Nelson et al. v. Cook. 19 ill., 4;0. Orendorff et al. v. Stanberry
et al., 20 ill.. 89. Beach et al. v. Schmaltz, id., 185.

The sheriffs return on a summons against Samuel B. Bancroft, was as fol-

lows: "Served the within ny reading the same to and in the hearing of S. B.

Bancroft;, June 21, 1858." This is insufficient. It does not show whether the

date refers to the time of the service or the return. Nor does it show tli .t

service was made on Samuel B. Bancro t. S. B. may be the initials of a
different person. Bancroft v. Speer, 24 111., 227.
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John Giles, Plaintiff in Error, v. John Shaw, Defendant in

Error.

ERROR TO MADISON.

Oyer can not be demanded of a record. A variance between the record
declared on, and the one produced as evidence, can be taken advantage of

by the plea of nul tiel record.

Opinion of the Court by Justice Lockwood. This was an

action of debt, commenced on a judgment recovered in the

[then] territory, now state of Missouri. The declaration is

in the usual form. Subsequent to the filing the declaration,

the plaintiff filed a transcript of the judgment in Missouri.

To which declaration the defendant " having oyer given him
of the record declared on," says, that he is not bound to

answer farther than demand, (supposed to mean demur-
rer,) and plaintiff joins in demurrer. On this state of plead-

ings the circuit court of Madison gave judgment for defendant.

To reverse which a writ of error has been taken to this court.

The declaration was sufficient, prima facie, to sustain the

action. Could the defendant then, crave oyer of the tran-

script on file, and demur ? Such a course would completely
exclude the plaintiff's testimony, and in most cases work the

greatest injustice. Oyer at common law is only demandable
of specialties. Our statute has probably extended the rule,

but clearly limits the right to demand oyer of instruments
signed by the party, and can not apply to actions founded on
judgments. The proper course for defendants would have
been to have pleaded, either nil debet* or nul tiel record.

Nul tiel rt cord it has been decided, is the proper plea to put
in issue such a judgment as has been declared on, where the

judgment is either domestic, or from a sister state. If how-
ever, the defendant regarded the judgment as not coming
within the purview of the constitution and law of congress,

then the proper plea would have been nil debet. On the trial

of either of these issues, the defendant could object to a mate-
rial varience between the evidence offered and the declaration.

The court do not decide which of these pleas would be proper,

bat are of opinion, that inasmuch as the declaration is suffi-

cient on its face, that the court erred in sustaining the
dermtrrer.

* Quere: Is nil debet a proper plea in any case to an action of debt upon
a record ? See Chlpps v. Yancey, ante, p. 19.
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Judgment reversed with costs and the cause remanded to

Madison for further proceedings.

The court having been referred to some authorities since

the above opinion was written, remark, that the demurrer
ought to have been regarded by the court below as a nullity.

The demurrer only states, that " having oyer given him of the

record declared on," but does not proceed to set it out, or in

any manner make the transcript a part of the demurrer.
This was clearly erroneous. See 5 Bac. Abr. title, " pleas and

pleadings," page 438, and the authorities there cited. It is

by those authorities holden, "that if the defendant, after pray-
ing oyer of a deed, do not set forth the whole of it, the plain-

tiff may sign judgment as for want of a plea, or the court will

quash it; for that by craving oyer, the defendant undertakes
to set out the whole verbatim, and if he do not do so the plea

is bad." That oyer is not, in strictness, demandable of a

record, see 5 Bac. Abr., page 437. (a) (1)

Judgment reversed.

Oowles, for plaintiff.

Blackwell and Reynolds, for defendant.

(a) The defendant shall not have oyer of a record when only, conveyance
to the action, as in escape; nor in debt on a recovery in an inferior co irt, for
it n mains there; nor of a record in another court, nor where he is party to
it. 1 Saund., 9.

One has no right to have oyer of a record, as of an original writ. 1 T. K.,

150. 5 Comp. Dig., 467.

The defendant is not entitled to oyer of the original record, and if he

Says oyer of it, the plaintiff may proceed without taking notice of it.

ouglass, 227, 477.

(1) A scire facias upon a recognizance issues after such recognizance is

made a record, and oyer of it is not demandable ; if the writ misdeseribes the
record, the proper plea is nul tiel record. S.aten v. The People, 21 111., 28.

If a demurrer craves oyer of an instrument, it must be set out in liacc
verba, or the declaration will be judged as it stands. Young v. Campbell et

al., 5 Gilm., 83.

In order to take advantage on demurrer, of a variance, between the note
set out in the declaration, and the copy of the note fi ed with the same, oyer
slum d be craved, and the note set out in haec verba in the demurrer. Bo-
gardus v. Trial, 1 Scam., 63.

To make a copv of a note, filed with a declaration, a part of the record for
any purpose, oyer must be craved. Sims v. Hugsby, post. See Harlow v.

Bosu ell, 15 111., 57. Collins v. Ay res, 13 111., 362.

Where a judgment is declared on without a profert, no oyer can be had.
Hall v. Williams, 8 Greenl., 434.

In Connecticut, oyer must be given of the record of the superior court,

when required. Williams v. Perry, 2 Root, 462.

The proper mode of obtaining oyer is by prayer entered on record, to which
th.3 opposite party may counterplead, and thereby have a decision of the court

whether oyer is to be given or not. Pendleton v. Bank of Kentucky, 1

Monroe, 171.
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Belthazar P. Mellick, Plaintiff in Error, v. Justus De
Seelhorst, Defendant in Error.

EEEOR TO MADISON.

Any evidence that tench to prove a promise to take a case out of the statute
of limitations, should be left to the jury with instructions from the court as
to the law thereon.

An unqualified promise to pay a debt barred by the statute will take it out of
it. Where the promise to pay is accompanied with a qualification, it rests
with the plaintiff to do away the qualification. An acknowledgment t.h t

the debt is still due and subsisting, is sufficient. So also proof of an actual
payment of part of the debt, will be sufficient evidence for the jury to infer
a promise to pay the balance.

Opinion of the Court oy Justice Lockwood. This was an
action of assumpsit brought in the Madison circuit court.

The plaintiff below declared on a promissory note, to which
the defendant plead the statute of limitations, and the plain-

tiff replied a promise within five years. On the trial of the

cause, after the plaintiff had adduced his proof, the court di-

rected the jury "to return a verdict for the defendant." To
this opinion the plaintiff excepted, and the cause is brought
into this court by writ of error. Several errors have been
assigned, but the court only deem it necessary to notice one
of them, and that is, whether the court ought not to have per-
mitted the evidence to go to the jury without the direction.

On this point we are of opinion that the circuit court erred
in not permitting the evidence to go to the jury, with instruc-

tions as to the law arising on the case, and then left the jury
to decide whether the proof came within the rule.

The case of Lloyd v. Maund, 2 Durnford & East's Reports,
760, is an authority to show that the evidence ought to have
been left to the jury.

As it will be necessary for this cause to go to another jury,
the court feel themselves called upon to lay down what they
consider the best construction of the statute of limitations in
relation to the cases taken out of its operation.

In doing so, however, the court labor under much embar-
rassment from the great number of conflicting decisions that
are to be found in the books of reports. These decisions are
of so irreconcilable a character, that this court are at liberty
to extract from all the cases such rules as will, in their opin-
ion, most conduce towards effecting the intentions of the
legislature in passing the law. An unqualified promise to

,

pay the debt, has, by all the decisions, been held sufficient to
take the case out of the statute. Where the promise to pay
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is accompanied with a qualification, or upon a contingency?
the court are of opinion that the proof rests upon the plain-

tiff to do away the qualification, or show that the contingency
has happened. Where the acknowledgment of the party is

that the demand is still due and subsisting against him, this

will be sufficient to infer a promise to pay. So, also, proof
of an actual payment of part of the debt, by the party, or

his authorized agent, will also be sufficient evidence for the

jury to infer a promise to pay the balance. The court give no
opinion whether the evidence contained in the bill of excep-
tions was sufficient for the plaintiff to recover. If a party
wishes to refer the eviden • to the court, it ought to be done
by a demurrer to evidence
The judgment is reversed with costs, and the cause re-

manded to the circuit court, and "a venire de novo awarded in

that court, (a) (1)

Judgment reversed.

Cowles, for plaintiff in error.

McRoberts, for defendant in error.

a)
(
An acknowledgment of the original justice of ih° claim is not suffi-

cient to take the case out of the statute ; the acknowledgment must go to the
fact that it is still dti -. 8 Cranch, 72. Clements m v. Willams.

An acknowledgment which wi 1 revive the original cause of action, and re-

move, the har created by the statute, must be unqualified and uncond tional

;

it must show positive '.y that the debt is due in whole or in part. Wetzel v.

Bussard, 11 Wheat., 309.

Vide Kimmel v. Scliwartz, post, and the cases there referred to.

(1) Proof that the defendant had promised to pay a debt barred by the stat-

ute of limitations, is insuffiei 'nt without evidence of the origina 1 considera-
tion of the indebtedness. The new promise only removes the bar, and i eaves
the case to be proved, as though die statute had not been pleaded. Kimmel
v. Schwartz, post. V\%
The promise to pay must be absolute and unqualified, and is not to be ex-

tended by implication or presumption, beyond the express words of the
promise. Ibid.

A defendant stated to an a°ent of the plaintiff, that he thought the ac-

count shown to him by the agent was correct, and he would see the plain tiff

and settle with him. This is not suffic ent to take the case out of the statute.

There wras no promise to nay, express or implied. It is no. enough that

the parly admitted the account to be correct, or th it he got the things
charged, or executed the note sued on; there must at least be an admission
that the debt is still due and unpaid. Ayers v. Richards, 12 111., 148.

A promise to pay may be implied, from an unqualified admission that the
debt is due and unpa d, nothing being said or done at the time, rebutting the
presumption of a promise to

i
ay. Ibid.

In Keener, ex'r., &c. v. Crull & wife, 19 '11., 189, the evidence was, " that

the defendant's testator, who was the father of the feme covert plaintiff, in a
conversation with one Longwith, said, he had agreed to give his daughter
(plaintiff below,) two hundred dollars a year for tier work, and he had ot

paid her yet, and she h id g ne to O.iio." The evidence also showed she had
worked for her father five years. On this evidence the court said :

'• The new
piomise may arise out of such tacts as identify the deb\ the subject of the
prom se, with such cer ainty as will clearly determ ne its characn r, fix ihe

amount due, and show a present unqualified willingness and intention to pay
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Mears, executrix, u Morrison.

Mary Ann Mears, Ex'rx of ¥m. Mears, Plaintiff in Errror,

v. Wm. Morrison, Defendant in Error.

ERROR TO RANDOLPH.

The usual and appropriate mode of executing a deed or other writing by an
agent or attorney is for the agent or attorney to sign his principal's name,
and then his own, as agent.

Opinion of the Court by Chief Justice Wilson. This is

an action of covenant, brought by the plaintiff in error,

against the defendant, upon the following obligation :

U I do hereby sell, deliver over, and transfer to William
Mears, the time that a negro girl named Harriet, and her
children, had to serve William Morrison, she being a daugh-
ter of a servant of said Morrison, indentured under the laws
of this territory concerning the indenturing of slaves, for the
sum of three hundred dollars, payable in twelve months, with
interest from this date. Witness my hand and seal, 17th
June, 1818.

Guy Morrison, Agent." [seal.]

Upon the trial, a verdict was found for the plaintiff in

error and upon motion of the defendant below, the court
arrested the judgment, upon the ground that the instru-

ment declared on created no liability on William Morrison.
The correctness of this opinion is the only point to be de-
cided.

it, at the time acted upon and acceded to by the creditor, the promise. Like
any other promis , having legal force and sane ion, it must be made to the
par y seeking its benefits, or to some one authorized to act for him. A prom-
ise' to a stranger is insufficient. Tested by these rules, the plaintiff can not
recover. The language of the defendant's testator was us* d to asiran-er,
having no concern in the mat.er, or right to act for the party in interest ; the
amount of the debt was not named, or in any manner indicated, nor 'was
there any language unequivocally importing a present intention or undertak-
ing to pay."

An indorsement of a partial payment on a note, made bv the holder with-
out the privity of the maker, is not, of itself, and uncorroborated, sufficient
evidence of payment to repel the defense created by the statute of limita-
tions. .

Connelly v. Pearson, 4 Gilm , 110.

A'though the statute or limitations may not, in terms, apply to courts of
equity, yet by analogy equity will act on the statute, and will refuse the relief
wh n the bar is complete at law. Manning v. Warren, 17 111., 267.
Where a trust fund continues with the trustee, it is not subject to be barred

by the statute of limitations, as between trustee and cestui que trust. Kina
v." Hamilton, 16 111., 190.

y

When the statute once commences running, it continues to run unless saved
bv the statute. The People v. White et al.. 11 111., 350, and cases there cited.
Chenot v. Lefevre, 3 Gilm., 637. Vaulandingham v. Huston, 4 Gilm 128.
Cases within tue reason, but not within the word ; of the statute, are not

barred by it. Bzdell v. Jenney, 4 Gilm., 207, and numerous authorities cited
in he opinion of the court.

The statute of limita ions sh-uld be specially pleaded to all actions of a
personal nature. Oebhirt v. Adams, 23 I 1., 397.
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Something has been said by counsel, as to the sufficiency

of this instrument to impose a liability upon any one. Upon
this point the court will give no opinion ; it is unnecessary,

and indeed, it would be improper to determine upon the

rights or obligations of persons not parties in the case. Has
Morrison, then, bound himself in person or by his agent ?

The covenant is in the first person. The signing, by Guy
Morrison, is also in the first person. In no part of the

instrument is William Morrison referred to as covenanting,

not even by recital.

What is the grammatical construction of the language
used in the covenant? It can not be that it is the defendant

who covenants, when the covenant commences in the first

person, and is signed, not by him, but by Guy Morrison,
agent. By no construction of language, or principle of law,

can the term agent, affixed to the name of Guy Morrison, be
intended to import that he is the agent of William Morrison.

The usual and appropriate mode of signing a deed by an

agent or attorney, is for him to sign his principal's name,
and then to sign his own, as agent. Here, the seal is clearly

not the seal of William Morrison, but of another person.

There are numerous cases to be found in illustration of this

rule. It was so decided in the cases of White v. Cuyler, 6

Term Keports 176. Wilks v. Bach, 2 East, 142. 4 Mass.

Kep., 595. 5 Mass. Eep., 299 ; and 2 Wheat., 56. Duvall
v. Craig. We are clearly of opinion that the circuit court

decided correctly in arresting the judgment, and that its

judgment ought to be affirmed, (a) (1)

Judgment affirmed.

J. c& T. Reynolds, for plaintiff in error.

Breese. for defendant in error.

(a) A drawer of a bill may be liable personally, though known to all

parties to be agent, as where he signs his name without any qualification. 1

1

Mass. Rep., 54.

One who covenants for himself, his heirs, &c, and under his own hand and
seal, for the act of another, shall be personally bound by his covenant, though
he describes himself in the deed as covenanting for, and on the part and
behalf of, such other person. Appleton v. Blnks, 5 Ea^t., 148.

(1) Approved in Graham v. Dixon etal., 3 Scam , 117. Pensonneau et al.

v. BleaMey et al., 14 111., 16. Gray et al. v. Gillilan et al., 15 111., 454.
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Michael Jones, Plaintiff in Error, v. Lloyd, Sekrill and
Oaxfoed, Defendants in Error.

ERROR TO GALLATIK

A judgment in damages, where the action is in debt, ts erroneous, and upon
a verdict rendered for eight hundred dollars in damages where the action
is debt, no judgment can be rendered.

In such case the judgment ought to have been for the amount of the debt
found to be due, and the damages sustained, which damages would be the
amount of interest on the sum found by the jury as the debt.

Opinion of the Court by Justice Smith. This is an action

of debt on a sealed negotiable note, assigned to the defend-

ants in error. The declaration sets forth the amounts of the

note as the debt due, and alleges that the plaintiffs sustained

damage, by the non-payment thereof, to fifty dollars.

The defendant pleads several pleas, which it is not necessary

to enumerate. Issues of facts were made up, the cause tried,

and a verdict rendered for the plaintiffs, for eight hundred
dollars and fifty cents, without specifying whether in debt, or

damages. Upon this verdict, a judgment was entered up as

follows :
" It is therefore considered bj the court, that the

plaintiffs recover against the said defendant, eight hundred
dollars and fifty cents damages, by the jurors aforesaid, in

their verdict aforesaid, assessed, and also their costs," &c.

Under the sixth assignment of errors, which is the only one
it is considered necessary to notice, it is contended, the action

being in debt, and the judgment in damages, that the judg-

ment is improper, and wholly irregular. We think the judg-

ment to be evidently erroneous. It ought to have been for

the amount of the debt found to be due, and the damages
sustained, which damages would have been the amount of

interest on the sum found as the debt by the jury. (1)

(1) Affirmed in Guild v. Johnson, 1 Scam., 405. Jackson v. Haskell, 2
Scam., 565. Pattison v. Hood, 3 Scam., 152. Heyl v. S'anp et al., id., 95.

Frazier v. Laughlin, 1 Gilm., 358. W'ilmans v. Bank of Illinois, id., 671.

Mager v. Hutchinson, 2 Gilm., 266. Wilcoxon v. Roby, 3 Gilm., 476. O'Con-
ner v. Mullen, 11 111., 59. Knox v. Breed, 12 111., 61. March v. Wright, 14
111., 248. Bov)man v. Bartley, 21 111., 30.

In a debt on a penal bond, the jury should find the amount of the bond as
debt, and the damages separately. The court then renders the judgment for
the amount of the debt, to be discharged on the payment of the damages.
Frazier v. Laughlin, 1 Gilm., 358. Tales v. Cole, 11 111., 563.

In an action of debt, where the finding is only for a part of the debt due,
upon which a judgment is rendered, it is not necessary to specify which p «rt

is debt and which ls damages; it is all debt. Luc <s v. Farr'mgton, 21 111., 31.

Where it can be ascertained from the record what part is debt and what
damages, the supreme court will enter the proper judgment. Wilmans v.

Bank of Illinois, 1 Gilm., 671.

29
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The verdict of the jury is therefore an improper finding

and a judgment is incapable of being rendered thereon.

The plaintiff should, at the trial, have required a correc-

tion of the verdict, and had the same put into form. Even
then, the plaintiffs could not have recovered the whole amount
found by the jury, that amount exceeding the amount of the

note declared on, and the damages, as laid in the declaration.

It is certain that the plaintiffs can not recover more than their

declaration covers, for this would be to award him more than
he asks himself. In cases of torts, where a jury have found
more than the amount of damages laid, the courts have re-

fused, on application, to permit the plaintiff to enlarge the

amount of damages laid in his declaration, so as to avail him-
self of the verdict, and enter judgment thereon. Such has

been the decision of the supreme court of New York. The
practice is, where the amount found by the verdict exceeds

the amount in the declaration, to enter a remittitur for the

excess. This not having been done, and the judgment being

in damages, is clearly erroneous. The remaining question

is, whether this court has the power to afford the means of

correcting it \ It has been the practice, in the courts of Ken-
tucky, in cases very analogous to the present, for the party

desirous of having the error amended when the proceedings

are in the appellate court, to suggest a diminution of the

record, and ask for a certiorari to the circuit court, to certify

the diminution, and apply to the circuit court for leave to

amend the proceedings in the mean time, so that, when the

certiorari is -returned, the error will appear to have been cor-

rected in the court below. In this case, however, such a

course, if it had ever been pursued, would have been una-

vailing, as it is not perceived how the circuit court could

have either amended the verdict, or determined what portions

of it were the debt, and what the damages, or what sum
should have been relinquished. The error being then incur-

able, the judgment must, for this cause, be reversed, and the

cause remanded to the circuit court of Gallatin county, with

directions to award a venire de novo. The plaintiffs recover

their costs.

Judgment reversed.
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Vincent and Bertkand, Appellants, v. Samuel Morrison,
Appellee.

APPEAL FROM ST CLAIR.

A special verdict must find facts, not the evidence of facts.

In a sale of land, where there is no fraud, and the vendee has taken a deed
with covenants, the same will be considered a sufficient consideration for
notes executed for the purchase of money of said land.

In relation to covenants, the general rule is, that an administrator has no
power to charge the effects of his intestate by any contract originating
with himself, and h s contracts, in the course of his administration, or for
the debts of his intestate, render him liable de bonis propriis.

Opinion of the Court fay Justice Lockwood. This is an
action of debt on a sealed note, brought by Morrison in the

St. Clair circuit court, to recover the sum of $4:66. The
defendants pleaded four several pleas, to which the plaintiff

below demurred; and the court decided that all the pleas

were insufficient, and thereupon the following order was
entered, to wit :

" On motion of defendant's attorney, leave

Is given to plead on the third Monday of July next, and the

cause continued to the next term;" at said term, defendants
filed four new pleas, which were severally traversed, and
issues joined. On the trial, a special verdict was taken, com-
prising the facts relied on by defendants to bar the action.

On the special verdict, the court below rendered judgment
for Morrison, and the cause is brought Into this court by
appeal. A number of errors have been assigned, but the
court do not deem it necessary to examine them all in detail.

In relation to the first set of pleas, they are of opinion that

bj the motion to plead generally, they were abandoned, and
can not be relied on as subsisting defenses to the action.

The second set of pleas, being all traversed, the special ver-

dict presents all the questions that the court are called on to

decide.

In order to enable the defendants below to get at their

defense, it was necessary for them to prove in what the con-
sideration of the note consisted; all we find in the special

verdict on that point, is as follows :
" We further find, that

on the 4th day of October, 1821, the said S. Morrison and
Olive Morrison executed the deed of conveyance for the
house and lot, to the said Michael Vincent, set forth in the
third plea of the said defendants, and that the same was
delivered to him, and he accepted it, and that the said note
or writing obligatory was made to the said Samuel at the

same time, and that they are in the handwriting of the said
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John Hay." In relation to special verdicts, it is a general
rule that they must find facts, and not merely the evidence
of facts. Jac. Law Diet., Title " Verdict." (1) In this ver-

dict, there is no evidence whatever that the note was execu-

ted as the consideration for the deed. It is true that facts

are stated, that possibly might have authorized the jury to

have presumed the note was given, as the consideration for

the deed. But as the jury have not found the fact, it would
probably be a stretch of power in the court, if they should
conceive the deed and note executed in consideration of each
other. As the special verdict is defective, it would perhaps
be the duty of the court to send back the case to the circuit

court, with directions either to amend the special verdict, if

it could be done, or award a venire de novo. Yet as the

court, upon an inspection of the whole verdict, are satisfied

that plaintiff below is entitled to recover, admitting the fact

to exist, that the note was executed in consideration of the

execution of the deed mentioned in the pleadings, sending

back the case would only be attended with costs, without
any benefit to the parties.

The special verdict does not find that Morrison and wife

were guilty of any fraud in the sale to Yincent, and the law
will not impute fraud to them. In the case of Abbot v. Al-
len executor of Allen, 2 Johns. Chan. Cases, 159, it was deci-

ded by the court of chancery, that " a purchaser of land, who
had paid part of the purchase money, and given a bond and
mortgage for the residue, and is in the undisturbed posses-

sion, will not be relieved against the payment of the bond, or

proceedings on the mortgage, on the mere ground of a defect

of title; there being no allegation of fraud in the sale, nor

any eviction, but must seek his remedy at law, on the cove-

nants in his deed." The same point is also decided in the

case of N. J. <& S. Bumpas v. Platner, Bay and Underwood,
1 Johns. Ch. Cases, 213. In the case under consideration,

the verdict finds that one of the defendants received a deed

from Morrison and wife, which contains a variety of cove-

nants—that Yincent entered into possession of the house and

lot, conveyed by said deed, and has continued to live in it

(1) A special verdict, to enable the court to act on it, must find facts, not
merely state the evidence. Brown v. Ralston, 4 Rand., 504. Henderson v.

A len: 1 H. and M., 235. Seaward v. Jackson, 8 Cowen, 40J. Laframboise
v. Jackson, id., 589. Thompson v. Farr, 1 Speers, 93.

The presiding judge may authorize the jury to rind specially on any point
arising at a trial. Dyer v. Greene, 10 Shop., 464.

A special verdict mav he found by consent of parties, or by the direction

of the judge, or at the discretion <>f the jury, but can not be claimed of right

by one party. Thompson v. Farr, 1 JSpeers, 93.
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ever since, and still is in the possession of the same. Upon
the principle decided in the above cited cases, even a court

of equity would not relieve, although the title was defective.

The party having thought proper to take covenants to secure

his title, he must resort to them in the first instance. (2) It

(2) The principle is well settled, that where a suit is brought on a note, a
plea that the consideration of the note was an agreement to convey certain
lauds—that the conveyance has not been made, and that the payee has no
title to the land, is a good defense to the note. Tyler v. Young et al., 2
Seam., 444. Mason v. Wait et ah, 4 Scam., 135. Gregory et al. v. Scott, id.,

393. Duncan et al. v. Ch~r t es, id., 566. Hall v. Perkins, id., 549. Davis v.

McVickers, 11 111., 3_9. But where the conveyance has actually been exe-
cuted, it is not by any means clear that such is the niie. In New York, (and
this appears to be the rule in most of the states,) if a purchaser who has a
deed containing the usual covenants, has been evicted, he may, in an action
by the grantor for the purchase money, show the eviction as a defense to the
suit. Lamerson v. Marvin, 8 Barbour's S. C. Rep., 11. and cases there cited.
Hoy v. Talieferro, 8 Smedes and Marshall, 727. Clark v. Snelling, 1 Carter,
382. Wilson v. Jordan, 3 Stewart and Porter 92. Rawie on Covenants tor
Title, 652. Where, however, there has been no eviction, th< ugh the evidence
shows a want of title in the grantor at the time of making the eonvevance,
it is not so well settled, and the authorities are conflicting. Frisbie v.Hoff-
nagle, 11 Johns., • 0, was one of the first prominent cases on this subject. In
that case the de endant, in an action on two notes given for the purchase
money of land sold with covenants of warranty, proved that the land had
subsequently been sold under a judgment against the plaintiff, and a sheriff's
deed made to the purchaser, but the defendant had not been actually evicted
or disturbed m his possession. The c >urt said: " The consideration for the
note has entirely failed, for the defendant has no title, it having been extin-
guished by the sale under the judgment. Here is a total, not a partial fail-
ure of consideration ; for although the defendant has not yet been evicted by
the purchaser under the sheriff's sale, he is liable to be so, and will be re-
sponsible for the mesne profits. " This decision, it is said, has been repeat-
edi overruled; but the principal objection to it has been that there was no
eviction. It was however approved in James v. Lawrenceburg Ins. Co., 6
Blackford, 525, and Cook v. Mix, 11 Conn., 438. In Scudder v. Andrews et
al., 2 McLean C. C. Rep.. 464, McLean, J., said: "If the plaintiff had no title
or claim to the land, which is asserted by the plea and admitted by the de-
murre •, the defendant has a right to set up that fact as a defense to an action
on the note. Why should he be driven to his action on the warranty, if a
warranty deed were given, of which, however, there is no evidence?"
In Tallmadge v. Wallis, 25 Wendell, 113, Walworth, Chancellor said:

" The question whether a total failure of title, upon a conveyance with war-
ranty, is a good defense to a suit upon the notes given for the purchase
money, is one upon which judges have entertained different opinions."
Again, fter speaking of an actual eviction so that the claim to damages
won d be equai to the full amount of the purchase money: "In such a case I
can see no sood reason why the defendant, to avoid circuity of action, should
not be permitted to plead such total failure of consideration as an absolute
bar to the suit, in the same manner as if the note or bond had been given
upon the sale of a horse warranted sound, which turned out to be unsound
and entirely valueless."

On the other hand, in Lamerson v. Marvin, 8 Barbour's S. C. R., 11, it was
held, that as the defendant had received the possession from his grantor, and
s'ill retained it, unt 1 he had been evicted or compelled in some way to recog-
nize the title of the person in whom it was alleged to be, he should not be
permitted to draw in question the title of his grantor, Rawle says, in Cove-
nant s for Title, 652, after reviewing the New York decisions: "From the
foregoing cases, it would seem to be settled in New York, that unless there
has been an eviction, actual or constructive, of the whole subject of the con-
tract, no defense to payment of the contract price can be set up in a plea in
bar.' The cases referred to in the opinion of Judge Lockwood, and in the
note of Judge Rreese, are to the same effect.
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was, liowever, urged on the argument, that the covenants
contained in the deed, were not personal covenants, but cove-

nants in the character of agents. In order to ascertain how
far it was the intention of Morrison to bind himself by this

deed, it will be necessary to examine the deed itself for' the
terms of the covenants. By the deed, Morrison and wife, in
the capacity of administrators, covenant that the intestate

died seized ; that said Olive Morrison, administratrix, was
duly licensed to make sale of the premises ; that it was neces-

sary to sell the same for the purpose of paying the debts of
the intestate ; that previous to the sale, she took the oath
prescribed by law; that she gave public notice in the news-
paper printed at Edwardsville, according to the directions of
the law in such case made and provided, and of the court;

and that one Francois Olivier Yalois offered the most for said

premises, which were struck off to him for the sum of four
hundred and sixty-six dollars. They also further covenant
in their said capacity, that the premises are free from incum-
brance, and that they will warrant and defend the same for-

ever, against the claim or demands of all persons in law and
equity, and Morrison and wife sign and seal the deed, with-

out the addition of their representative character. Under
these covenants, it was urged, that Morrison was not person-

See also Dix v. School District, 22 Yermont, 316. Oldficld v. Stevenson, 1
Carter, 153. Clark v. Snelling, id., 382. Wheat v. Dohson, 7 Arkansas, 699.

In onr own courts the question was raised once incidentally and once di-

rectly, since the decision of the case of Vincent and Bertrand v. Morrison.
In Furness v. Williams et al., 11 111., 229, in an action brought to recover the
purchase money, the defendant pleaded that a part of the land conveyed had
been sold for taxes—that the time of redemption had expired—and that there-
fore the consideration to that extent had failed. Treat, C. J., said: "On
every principle of correct pleading, he (the defendant,) is bound to set forth
the proceedings under which the lot was sold, so tuat the court can see that
the covenant has been broken; or he must make the general averment that
the sale was legally made, and the title thereby divested." Probably we
might infer from this, if the matter had been properly pleaded, the court
would have held it a good defense ; but the question not being directly before
them, no further opinion is expressed by the court.

The ol her case referred to is, Slack v. McLagan, 15 111., 242. There the
court held it a " sufficient defense to an action upon a note to set up a breach
of a covenant of warranty in a deed of land, for the price of which the note
was given." The opinion of the court was delivered by Scates, Justice, and
in it no allusion is made to the case of Vincent and Bertrand v. Morrison,
and the only authorities referred to are Gregory et al. v. Scott, 4 Scam., 392,

and Tyler v. Young et al., 2 Scam., 446. Tuese two cases we respectfully

submit, do not sustain the position of Judge Scates. In each case no con-
veyance had been made; the defendants held only bonds for title, and the
pleas alleged that the titles were defective, or that the plaintiff* had no tide,

and therefore the consideration of the notes sued on had failed. We have
before attempted to show that in such cases our courts have invariably he d
it a good defense ; but in none of those cases, except the case of Slack v. Mc-
L gan, has the question under consideration been decided by them. We
therefore assert, from this review of the authorities, that it is not a settled

principle, that such defense can be made where there has been a conveyance
with covenants of warranty, and no eviction.
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ally liable, but that the assets of the intestate were the only
fund which could be reached to pay any damages that might
arise from the breach of the covenants in the deed. That
the assets of the intestate can not be bound to answer a

breach of the most of these covenants, is apparent from the

nature of the covenants. Most of these covenants are, that

the administratrix has done her duty as administratrix. If

an administrator, in the course of his administration, is guilty

of any improper conduct, the estate is not answerable for

such malfeasance. In relation to covenants, the general rule

is, that an administrator has no power to charge the effects

of the intestate, by any contract originating with himself;

and it seems from the current of decisions, that his contracts,

in the course of his administration, or for the debts of his

intestate, render him liable de bonis projjriis. The whole
doctrine relating to the liability of administrators, covenant-

ing in their capacity of administrators in the sale of real

estate, was very elaborately discussed by the supreme judi-

cial court of Massachusetts, in the case of Sumner, adminis-
trator v. Williams and Williams, 8 Mass. Eep., 162. In that

case, the administrators, in their capacity of administrators,

covenanted that, as administrators, they were lawfully seized

of the premises ; that they were clear of all incumbrances,

&c ; that they, in their said capacity, had good right to sell,

&c, and that as administrators, they would warrant and de-

fend the premises, and then signed and sealed the deed as

administrators. The court held the administrators person-

ally liable for a breach of these covenants. It is to be re-

marked, that a very material difference exists between the

case in Massachusetts, and the one before this court, in this,

that in the case in Massachusetts, there were no covenants

that the administrators had proceeded in all respects accord-

ing to the directions of the statute which, as the court has

before observed, must from their very nature, be personal

covenants- The court infer from the pleadings and verdict,

that the gist of the defense to the action below, consists either

in the fraud of the plaintiff, or a breach of the covenants

—

on the part of Morrison and wife, that she had proceeded

according to law in making sale of the premises mentioned
in the deed. In conclusion, therefore, the court are of opin-

ion first, that there was a good consideration for the note, to

wit : the deed with covenants ; second, that there has been
no failure of the consideration, because Vincent received the

possession of the premises contracted for, and has remained
in the quiet possession thereof, until the trial of the cause

;

third, that the verdict does not find that any fraud was prac-



232 YANDALIA.

Greenup and Conway v. Woodworth.

ticed on the defendants ; and lastly, if there has been any
breach of any of the covenants mentioned in the deed, it is

no bar to this action, but the party must resort to his cove-
nant for damages. The judgment of the court below is

affirmed, (a)

Judgment affirmed.
JBlackwell, for appellants.

CowleSy for appellee.

¥m. C. Gkeentjp and Clement 0. Conway, Plaintiffs in Error,

v. Philanbek Woodworth, Defendant in Error.

ERROR TO RANDOLPH.

In an action on a judgment against administrators, suggesting a devastavit,
a judgment by default admits the truth of the allegations in the declara-
tion, and a jury of inquiry is not necessary to ascertain the damages.

Opinion of the Court by Chief Justice Wilson. This is an
action of debt against the plaintiffs in error, upon a previous

judgment against them as administrators. The declaration

sets forth the previous judgment against them, and alleges

that goods and chattels to the amount of said judgment came
to their hands to be administered, and that they wasted them.

Judgment was suffered to go by default, the court ascertained

(a) Where a special verdict is imperfect by reason of any ambiguity or
uncertainty, so that the court can not s»y for which party judgment ought to

be given, a ven're de novo should be awarded. 2 Mason, 31. 11 Wheat., 415.

Where a promissory note is given for the purchase of real property, the
failure of consideration, through defect of title, must be total, to constitute a
good defense to an action on the note. Greenleaf v. Cools, 2 Wheat., 13.

Any partial defect in the title is not inquirable into in an action on the note in

a court of law, but the party must seek relief, if any where in chancery. Ibid.

The guardian of an insane person who had given promissory negotiable

notes for the proper debt of his ward, and expressed in the notes that he did

it as Ms guardian, was held bound in his private capacity. Thatcher v.

Dinsmore, 5 Mass. Rep., 299.

If a deed contain the usual covenants, the vendee can not set up either a
partial or total failure of title against the vendors' suit for the purchase

money. Phelps v. Decker, 10 Mass. Rep., 279. So in Maine, 1 Greenleaf, 352.

In Pennsylvania and South Carolina a defect in the title or quality of the

land mav be given in evidence agamst a demand upon a bond or note for the

consideration money of the deed. 1 Searg. and Rawle, 438. Hart v. Po tcr,

5 ibid., 204. Thompson v. McGord, 2 Bay 76. Sumpter v. Welch, ibid., 558.

A covenant by an executor on a conveyance of land of his testator, in his

rapacity of < xecutor. "and not otherwise," is not binding on him in his in-

divi lual capacitv, altho gh it may not be binding on the estate of the testator.

Tin tcr v. Wendell, 1 Gallison, 37. Coxe's Dig., 219.
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the amount of interest, and rendered judgment for the prin-

cipal, interest and costs. The rendition of this judgment is

assigned for error. The plaintiff's counsel contends, that a

jury ought to have been impanneled to ascertain the amount
of assets that came to their hands, and also the fact of a

devastavit. These are certainly material allegations in the

defendant's declaration, and if the plaintiffs here, had, by
their pleadings, traversed them, the intervention of a jury
would have been necessary. This, however, they have not
done. The judgment by default, then, admits the truth,

and must conclude them. Upon a judgment by default, in

an action of assumpsit, or covenant, it is usually necessary
to have a jury to inquire of damages, but it is never neces-

sary upon a default in an action of debt, unless required by
the plaintiff. In this form of action, the plaintiff recovers

the sum in numero, and it is the constant practice of the

court to tax the damages occasioned by the detention, as

well as the costs of suit. 6 Johns. Rep., 287. The court is

therefore of opinion that there was no error in the court
below, and that the judgment be affirmed with costs. (1)

Judgment affirmed.
Young, for plaintiffs in error.

Baker, for defendant in error.

Jonathan Cobb, Plaintiff in Error, v. D. Ingalls, Defendant
in Error.

ERROR TO MORGAN.

Motions, demurrers. &c, should be determined by the court, in the order in
which they are made, and a demurrer, while a motion to dismiss is undis-
posed of, is a waiver of the motion, and a plea of the general issue the
demurrer being undisposed of, is a waiver of the demurrer.

Opinion of the Court by Justice Smith. Three grounds are
relied on by the plaintiff in error, for reversal of the judg-
ment of the circuit court

:

1. That the motion to dismiss the cause ought to have been
acted on by the circuit court

;

2. That permitting the plaintiff to amend his declaration,
before acting on such motion, was erroneous

;

(1) See note to Biggs ec al. v. Fostlewait et al., ante, p. 1<

oi)
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3. That the court should have decided the demurrer before

the issue in fact was tried.

The unteclmical manner in which the record has been
made up is calculated to lead to some confusion in the exam-
ination of the real merits of this case. As far, however, as

we can give to it a fair interpretation, it would seem that the

defendant, without assigning any grounds for cause of dis-

missal, upon the plaintiff's being permitted to amend his

declaration, abandoned his motion, and filed a general de-

murrer, and without insisting on a decision of the demurrer,
filed a plea of the general issue. We can not doubt that this

demurrer to the declaration was a waiver of his motion to

dismiss the cause, but whether it was or not, the grounds of

that motion, not appearing on the record, can not, of course,

be inquired into. By pleading in chief the general issue, the

defendant equally waived his demurrer. If the causes of

demurrer were thought by his counsel to have been sufficient,

a decision on the demurrer should have been insisted on.

Had the court refused, as was suggested on the argument, to

decide the questions raised by the demurrer, the defendant
should have rested his case, and not have plead to the merits.

The court would then have been compelled to decide the

question of law, and the defendant, if not satisfied therewith,

would have had the opportunity of having that opinion re-

viewed in this court. He, however, thought proper to waive
that right, and thereby conclude himself by a trial on the

merits. The jury rendered a verdict against him, and as

there is no irregularity therein, we are bound to say that

the judgment of the circuit court must be affirmed with
costs. (1)

Judgment affirmed.

(1) See note to Beer et al. v. Philips, ante, p. 44.
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William Clary, Appellant, v. Thomas Cox, John Durley,
and Thomas M. Neale, Appellees.

APPEAL FROM SANGAMG.

It is too late, after a judgment has been rendered on a bond, and fieri facias
issued, to object that the party did not sign the bond. It is therefore er-
roneous to quash an execution issued on such judgment upon an affidavit
affirming the non-execution of the bond.

Opinion of the Court by Justice Smith. The only point
made in this cause is, whether the circuit court erred in
quashing the execution as to one of the defendants, upon his

disclosure, by affidavit, of his belief that he did not execute
the bond given, upon the granting of the writ of certiorari.

This bond may be considered as analogous to the bond given,
when an appeal is taken from the decision of a magistrate

;

and the circuit court seem so to have considered it, and en-

tered up a judgment against the principal and the securities

in the bond, upon which judgment the execution against the
defendants was issued, as is provided in the case of appeals,

by the provisions of the sixth section of the act defining the
duties of justices of the peace and constables, approved 18th
February, 1823. (a) It is not necessary to consider what
the circuit court might have done, upon an application to

have the judgment vacated, if they had been satisfied of the
truth of the facts contained in the affidavit of Durley, one of
the defendants, or what would have been the powers of the
court in reference to such an application. The execution, it

is not pretended, does not follow the judgment, nor is any
regularity on its face complained of. The matters disclosed,

relate to the non-execution of the bond only
; it was there-

fore manifestly erroneous for the circuit court to have quashed
the execution for the causes alleged. Until the judgment
was set aside or vacated, the execution was entirely regular:
the party has mistaken his remedy, if he has one. The
judgment of the circuit court in quashing the execution
must, therefore, be reversed, with leave to the plaintiff, in

(a) "Appeals from the judgment of justices of the peace shall be allowed,
&c, provided the party shall first give a bond as is required by the second
s ction of the act entitled "An act regulating appeals from justices of the
peace, and further defining their duties," which bond so giv n 'shall have the
lorce and effect of a judgment, and execution may be issued thereupon upon
default of the condition of the said bond; a certificate of such bond having
been given, shall be presented to the justice from the clerk of the circuit
court; whereupon it shall be the duty of the justice to make out a tran-
script," &c. Laws of 1823, page 189, section 6.
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the court below, to sue out a new execution, if necessary
he is also entitled to costs.

Judgment reversed*

Wiley B. Green, appellant, v. Murray M'Connell, appellee.

APPEAL FROM MORGAN.

If the transcript of the record is not filed within the time required by law,
and the rules of the court, the appeal will be dismissed.

W. Thomas, for the appellee, on the 6th of December,
being the fourth day of the term, filed the transcript of the

record in this cause, and moved the court to dismiss the ap-

peal, on the ground that the appellant had failed to file the

record within the time required by law, and cited Rev. Laws
of 1827, page 319, and the 12th Rule of this court.

Per Curiam. The appellant having failed to file a trans-

cript of the record, within the time required by the 12th
rule of this court, it is considered that the appeal be dis-

missed, and that a copy of this order be certified to the clerk

of the Morgan circuit court, and that the defendant recover

his costs. (1)

Appeal dismissed.

(1) See note to Bebee v. Boyer, post.
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County Commissioners of Banclolph County v. Jones.

The County Commissioners of Randolph County, Plaintiff

v. Michael Jones, Defendant.

AN AGREED CASE FKOM RANDOLPH CIRCUIT COURT.

An agreement to pay the connty commissioners of Randolph county a certain

sum of money, provided they will build a court-house on a particular 1 t.

is not binding for want of mutuality, although they do bu Id the court

house on the lot designated, the obligation to pay and 10 build not being
reciprocal, (l)

A promise to pay the county commissioners to do an act which they are
required to do by law, is against public policy, and therefore void.

The county commissioner, of a county have no power to contract only as a
court. (2)

Opinion of the Court hy Justice Smith. This is an agreed

case, and is submitted to the decision of this court by the

following agreement :

"It is agreed by the parties in this suit, that a transcript

of the record in this cause be taken to the supreme court for

a decision of this question : Whether the instrument set forth

in any count of the declaration, can be made the foundation

of an action at law, taking all the statements and averments
in the said counts to be true ?

If decided in the affirmative, then judgment to be entered

up in this court at the next term, for the amount of Jones'

subscription, and costs accordingly. If decided in the nega-

tive, then the said suit to be discontinued, and that the re-

spective parties enter their appearance at the next term oi

the supreme court."

The instrument declared on is in the following words :

"We, the subscribers, promise to pay to the county com-
missioners of the county of Randolph, or their successors

in office, the sums annexed to our respective names, at such
times, and in such proportions, as the said county commis-
sioners shall require, for the purpose of defraying, in part,

the expense of a court-house for the county of Randolph

:

(1) Where a statute fixed the seat of government at Springfield, on condi-
tion that the inhabi.an s of Springfie'd should subscribe a certain sum of
money towards erecting a state-house, and execute their bonds for the pay-
ment of the same : Held, that a bond given under such statute was founded on
a sufficient consideration, and was vaiid. Carpenter v. Mathir, 3 Scam., 374

Where several persons sign a subscription oaper, payable to a portion of
their number, as trustees, whereby each one agrees to pay the sum set oppo-
site his name, for the purpose of erecting a buil ling, and the work is done by
a mechanic, an action maybe maintained by the trustees against any sub-
scriber who refuses to pay his subscription. Robertson v. March et al.3
Seam., 198.

In the last case referred to, the cour make a dis inction between that and
the case of Co. Com'rs, &c, v. Jones, but do not question that decision.

(2) The same principle held in County of Vermilion v. Knight, 1 Scam., 97.
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provided, the said court-house shall he located and erected on
a lot proposed to be granted to the said county by the Hon.
Nathaniel Pope."
The several counts in the declaration allege the considera-

tion to have been the erection of the court-house on the pro-

posed lot, and aver that the lot was granted to the commis-
sioners—that the court-house was erected on the lot—and
that the defendant was owner of lots and houses contiguous
to such court-house; and assigns the breach a refusal to pay
on demand.
The questions which present themselves for consideration,

in determining the validity and effect of the writing, seem to

divide themselves into three distinct propositions :

1. The authority of the commissioners to enter into the
agreement, or to accept one of its character ?

2. If they might legally do so, is the agreement mutual, or

the obligation to pay, and to erect the building on the lot

granted, reciprocal ?

3. Is there a sufficient consideration to support a promise %

The authority of the commissioners to erect the court-

house, is derived solely from the act of the 24th March, 1819.

It is made their duty, by the second section of that act, to

cause to be erected a suitable court-house in their county,

and where the county funds are insufficient for that purpose,

they are required to levy a tax, and collect it agreeably to the

act creating a revenue for this state. They are also author-

ized by the same section, to enter into contracts for the erec-

tion thereof at any regular or special term of their court

which they may appoint for that purpose. Have they pur-

sued the powers thus granted to them?
Their authority would certainly seem to be confined to

entering into contracts with individuals, for the performance
of the workmanship of the building, not for the purpose of

raising a fund to defray the expense thereof, because such
expense is to be paid out of the fund they are authorized to

raise by taxation.

The law granting the power to erect the court-house, and
making it compulsory on them so to do, gave the only power
to raise the means to defray the expense thereof ; and by so

designating the power, would seem to exclude all other

modes. It can not be contended that the act has in any of

its parts, recognized the authority to receive gratuities or

donations, for the purpose of forming a fund, out of which
the commissioners are to discharge the debts which they

might incur for the erection of the building. It is true, they

are nowhere forbidden, and although they might, with pro-
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priety, receive the donation of money for such an object, the

inquiry whether a court of justice can legally enforce such
an obligation, where the court are not authorized by law to

enter into one of such character, is certainly a very different

question.

To show more clearly that the second section of the act

could not possibly authorize an agreement of the present

character, the power to enter into the contract is to be exer-/

cised only at a regular or special term of the county commis-
sioners^ court. Here, it is evident, from the terms of the

agreement, that the commissioners did not conceive them-
selves acting under that section, nor even as a court. If

they had, they would most certainly have required the prop^

osition to have been made at the sitting of the commission-!

ers' court, and had it entered on their record; but instead

of that, it is a mere agreement with the commissioners by\

that, name, and really, one which they had no power to enter

into out of court. The acceptance and assent of the com-
missioners to the agreement is their own act, which, in their

character as commissioners, they had no power whatever to

agree to, for it will not be denied, even admitting that they
had no power in term time to agree, that out of term they
have any authority to do any act whatsoever not expressly

conferred on them by law. None having been conferred on
them, it most clearly follows, that their act is altogether

extra-judicial and void.

On the second point, the inquiry is presented, whether the
agreement is mutual, or in other words, whether the obliga-

tion to pay and to erect the building, is reciprocal. For the

reasons already stated, it will be perceived that no obligation

was imposed on the county to erect the building on the lot

proposed, and that neither the commissioners in their official

or individual capacity, nor the county, could in any way be
rendered liable for a refusal to do it. The obligation is

neither mutual or reciprocal ; it is a promise by one party
only. No engagement of any character whatever is made to

erect the building. The act is altogether on one side. Ee-
verse the case, and suppose an action brought against the

county for not erecting the building, could it be insisted that

the county would have been at all liable for the assent of
their commissioners under this agreement, if it were possible

to suppose, from the writing, that such assent was given, and
could it be liable even if agreed to, when the commissioners
exceeded the powers and jurisdiction given to them by law ?

Clearly not. It is certain that to every valid contract there \/
must be parties capable of contracting. Were the commis- *
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sioners capable of contracting in the manner stated ? If not
then there is an end to the question. They could only con-

tract in the manner authorized by law. This manner, most
clearly, has not been pursued.
The law did not embrace the subject matter in the man-

ner contracted for, if it be admitted that a contract was
made, nor has the mode prescribed by law been observed.

It therefore follows : First, that there is no evidence of a
contract on the part of the county by their commissioners,
and that therefore there is no mutuality of consideration,

which is necessary to every contract. Second, that the

commissioners had no power to bind the county in such a

contract, and that they were bound by law to erect a court-

house.

Third, That a promise to them to pay money for the per-

formance of an act they were obliged to execute by law, in

the faithful discharge of their official duties, is illegal ^and

against public policy, and therefore void. To the third ques-

tion, whether there is sufficient consideration to support a
promise, it is not perhaps necessary to say more than this,

that the act of erecting a court-house, which was a duty
imposed by law, could not be a consideration to support a
promise. The fact of its location near the lands of the de-

fendant, is of course the only ground upon which it could

be contended that a consideration could be raised, and even
this vanishes, when it is perceived that such a consideration

is altogether equivocal and imaginary. It might or might
not be of value to the defendant. No data can be assumed
by which it can be determined whether the erection of the

building at the place proposed could benefit the defendant

one cent or one hundred and twenty-five dollars, the amount
of the subscription, nor whether it might not be an injury.

It is not shown that any benefit has been experienced by the

defendant from its location, nor injury sustained by the com-
missioners.

The consequences resulting from its location may have
been an injury to other portions of the inhabitants, and upon
the ground of public policy it is very questionable whether
the court ought not to decide the contract void, for that rea-

son alone.

I am of opinion that the present action can not be sustained

on the writing set forth, and that the agreement of the parties

to discontinue the suit, be carried into execution, (a)

(a) Turn. Cor. v. Collins, 8 Mass. Rep., 298. Trustees of Phil. Lim.
Academy v. Ezra Davbu 11 Mass. Rep., 113. See Religious Society in
Whitestown v. Stone, 7 Johns. Rep., 112.
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/Separate opinion of Chief Justice Wilson.* I concur in

the opinion that the agreement of the parties to discontinue

this suit be carried into execution, but my opinion is founded
upon the single objection, that it does not appear that the

contract upon which suit, is brought, was entered into by
the county commissioners as a court; it is only in that char-

acter they are capable of contracting.

T. Reynolds^ for plaintiff.

Baker, for defendant.

* Justice Lockwood gave no opinion.
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ERROR TO, SANGAMO.

Registered servants are goods and chattels, and can be sold on execution. (1)

A poll tax is inhibited by the constitution of this state. (2)

Opinion ofthe Court oy Justice L' ckwood. The point pre-

sented to the consideration of the court in this case, is whether
a registered servant is liable to be taken and sold on execn-

(1) As the present constitution of this state does not permit slavery within
the state, this decision is now of but little practical importance. The follow-
ing points have, however, been decided by our courts, on the subject of
slavery, some of which are of interest to the profession.

The constitution of Illinois prohibits slavery; therefore, negroes within
its jurisdiction are presumed to be free. Rodney v. Illinois Central Bail
Road Co., 19 111., 42. Bailey v. Cromwell et al., 3 Scam., 71. Kiyiney v.

Cook, id., 232.

A contract made in Illinois for the sale of a person as a slave, who is at the
time in the state, and to a citizen of the state, is illegal and void. Teum-
bukl, Justice, in Howe v. Amnions, 14 111., 29.

Slavery is the creation of municipal regulations in states where it exists,

and such regulations have no extra-territorial operation or binding force in
another sovereignty. Rodney v. III. Cen. R. R. Co., supra.

The laws of other states recognizing slavery, being repugnant to the laws
and policy of the institutions of Illinois, neither the law of nations, nor the
comity of states, can affect the condition of a fugitive in Illinois, so as to give
the owner any property in, or control over him, by force of any state au-
thority. Ibid.

The remedy in matters connected with fugitive slaves, is to be found under
acis of Congress, and in the courts of the United States. Ibid.

(2) The present constitution of Illinois has the following provision :
" The
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tion ? By the act concerning judgments and executions, ap-

proved January 17, 1825,* " all and singular, the goods and
chattels, lands and tenements and real estate " of a judgment
debtor, shall be liable to be sold on execution. The phrase,

goods and chattels, means personal property in possession.

Before entering on this subject, it is necessary to lay down
the true rule in relation to what kinds of property ought to

be subjected to seizure and sale on execution. The dictates

of honesty, as well as sound policy, require, as a general rule,

that every description of tangible property of the debtor,

should be liable to pay his debts, unless it be such articles of

the first necessity, that the legislature, from motives of hu-
manity to persons who have families, may reserve for their

use. And such doubtless was the intention of the legisla-

ture, when they declared, "that all and singular the goods
and chattels, lands and tenements and real estate," shall be
sold on execution. The legislature, however, pursuing the

dictates of an enlightened humanity, have, by the 19th sec-

tion of the above recited act, reserved for the use of families,

a variety of articles of personal property of the first necessity,

from sale on execution. But registered servants are not
among the reserved articles. Are then registered servants,

goods or chattels, within the meaning of the statute ? This
is a question of mere dry law, and does not involve in its in-

vestigation and decision, any thing relative to the humanity,
policy, or legality of the laws and constitution, authorizing

and recognizing the registering and indenturing of negroes

and mulattoes.

In order to ascertain the nature of the interest that the

master possesses in his registered servants, it will be neces-

sary to review the several statutes that have been passed by
the legislature concerning them.

The first act, giving character to the interest of the master,

is "An act concerning executions," passed 17th of Septem-
ber, 1807 ;f the 7th section thereof recites, " and whereas,

doubts have arisen whether the time of service of negroes

and mulattoes, bound in this territory, may be sold under
execution," it was therefore enacted " that the time of ser-

vice of such negroes and mulattoes may be sold on execu-

tion," &c. This section, taken in connection with its preamble,

general assembly may, whenever they shall deem it necessary, cause to be
collected from ail able-bodied free white male inhabitants of this state, over
the age of twenty-one years and under 1he age of sixty years, who are en-
titled to the right of suffrage, a capitation tax of not less than fifty cents, nor
more than one dollar each." Article 9, sec. 1, Constitution of 1818.

* Laws of 1825, p. 151.

f Rev. Code or 1807, page 188, vol. 1.
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must be considered as declaratory of what the law was, rather
than introductory of a new rule. On the same day an act
was passed subjecting " bound servants," with a variety of
personal property, to taxation. By the third section of the
a act concerning servants," passed also on the 17th of Sep-
tember, 1807, J the benefit of the contract of service may be
assigned by the master, with the consent of the servant, and
shall pass to the executors, administrators and legatees of the
master.

These three acts are all the statutes that have been found
passed by the territorial legislature. These acts can bear no
other construction than that the legislature considered this

description of servants as property, for they rendered them
liable to sale on execution, to be assigned by their masters
with their consent, to pass to executors, administrators and
legatees, and to taxation. By the 20th section of the 8th
article of the constitution of this state,§ it is declared, " that

the mode of levying a tax shall be by valuation, so that every
person shall pay a tax in proportion to the value of the prop-
erty he or she has in his or her possession." A poll tax

would seem from this feature in the constitution to be inhib-

ited. The legislature, however, it will be seen, by examining
their several acts relative to revenue, have invariably taxed

servants, not by poll, but "by valuation."

I refer to the acts passed 27th of March, 1819,|| 18th of

February, 1823,1" and the 19th of February, 1827.** The
15th section of the last mentioned act, and which is the law
now in force for "raising a revenue," is as follows: "When-
ever, in their opinion, the revenue arising to the county
from the tax on lands shall be insufficient to defray the

county expenses, the county commissioners' court shall have
power to levy a tax, not exceeding one-half per cent., Upon
the following descriptions of property, viz: On town lots, if

such lots be not taxed by the trustees of such town, on slaves

and indentured or registered negro or mulatto servants, on
pleasure carriages, on distilleries, on stock in trade, on all

horses, mares, mules, asses and neat cattle, above three years

of age, and on watches with their appendages, and such other

property as they shall order and direct." By this ac f
, regis-

tered servants are expressly denominated property. Each of

the execution laws, passed March 22d, 1819,ff and 17th of

% Eev. Code of 1807, vol. 2, page 647. § Rev. Laws of 1827, p. 39.

1 Laws of 1819, p. 313, sect. 3. 1 Laws of 1823, p. 20.:, sect. 3.

** Rev. Laws of 1827, p. 331. ft Laws of 1819, p. 181, sect. 13.
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February, 1823,JJ contain the following provision, to wit :

" That the time of service of negroes or mulattoes, may be

sold on execution against the master, in the same manner as

personal estate ; immediately from which sale the said ne-

groes or mulattoes shall serve the purchaser or purchasers

for the residue of their time of service."

There is, however, no such provision in the act relative to

executions passed 17th of January, 1825,§§ and which act

repeals all former acts; and hence it is argued that the legis-

lature intended in future that registered servants should not

be subject to seizure and sale on execution. This inference

would no doubt be correct, if these servants were only made
liable to execution by express enactment of the legislature,

but from the review of the legislation in relation to indentured

and registered servants, I am inclined to the opinion that the

legislature have always regarded them as property, and that

the object of the legislature in expressly authorizing them to

be sold on execution, was not to introduce a new rule, but to

remove " doubts " that had arisen on the subject. If, then,

the statutes concerning executions are only to be considered

as declaratory of what the law was, then the omission of a

similar provision in the act of 1825, can not be deemed deci-

sive of the intention of the legislature. The intention must,
therefore be sought in the " several acts in pari materia and
relating to the same subject."

All these acts ought to be taken together, and compared in

the construction of them, because they are considered as hav-
ing one object in view, and as acting upon one system. This
rule applies, though some of the statutes may have expired, or

are not referred to in the other acts. 1 Kent's Com., 433. By
the 22d section of the act "concerning attachments," passed
24th of January, 1827,

||
||
authority is given to the sheriff, when

he " shall serve an attachment on slaves, or indentured or reg-

istered colored servants, or horses, cattle or live stock," to

provide sufficient sustenance for the support of such slaves,

indentured or registered colored servants and live stock, until

they shall be sold or otherwise legally disposed of, or dis-

charged from such attachment."
There is no express provision in this statute to authorize a

levy and sale of registered servants, but from this section no
doubt can exist that the legislature acted upon the supposition
that registered servants were regarded as property which might

XX Laws of 1823, p. 173, sect. 9.

§§ Laws of 1825, p. 151.

1
1 Rev. Code of 1827, p. 76.
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be seized and sold. And no good reason is perceived why
these servants should be liable to attachments, and not be
liable to sale on executions obtained by the ordinary prosecu-
tion of a suit. The proceeding by attachment, and by a com-
mon action, are intended to effect the same object, to wit: the
sale of the debtor's property, in order to pay the creditor his

debt. I have, therefore, come to the conclusion that indentured
and registered servants must be regarded as goods and chat-

tels, and liable to be taken and sold on execution. In support
of this opinion, I refer to the case of Sable v. Hitchcock, 2

Johns. Cases, 79.

That case was this. In the state of New York they have
an act by which, "in order to prevent the further importation
of slaves into that state," it is enacted " that if any person
shall sell as a slave within that state, any negro, or other per-

son who has been imported or brought into that state after the

first of June, 1785, he shall be deemed guilty of a public

offense, and forfeit £100, and the person so imported or

brought into that state shall be free." The plaintiff had been
imported into New York after June, 1785, and after the death

of the plaintiff's master, she was sold by her master's execu-

tors to defendant, against whom she brought her action to

recover her freedom. The supreme court of that state deci-

ded, (and the decision was affirmed by the court of errors,)

that a sale in the course of administration or by persons acting

in auter droit, as executors, assignees of absent or insolvent

debtors, sheriffs on execution, and trustees, would not be within

the act, so as to subject the vendors to the penalty, or make
the slave free. Judge Kent in delivering his opinion says,

"while slaves are regarded and protected as property, they

ought to be liable to an essential consequence attached to

property, that of being liable to the payment of debts. If it

is otherwise, the debtor is possessed of a false token, and the

creditor is deceived." The analogy between the cases exists

in several respects.

The masters, in each case, are, by law, secured in the ser-

vices of the servants, in the New York case for life, and in

this case ior a period of years, but in each case the services

are general and not restricted or limited to any particular

trade or business. In neither case did the services arise out

of any contract, or with reference to any special confidence

reposed in the masters.

They were both slaves in the states from whence they were

imported, and their services were held in the same manner
that the -services of absolute slaves are held, for the masters

were entitled to all the fruits of their labor. The rights of
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the masters had no reference to the benefit of the servants
;

hence they are in every essential particular personal property,

and subject to most of its attributes and liabilities.

The only difference perceived between the two case, is, that

Sable, upon being brought into New York, became a servant

for life to her master, but not subject to transfer and sale by
the act of her master, with or without her consent. But
Nance, upon being brought into the territory of Illinois, and
being registered, became a servant to her master until she

should arrive " at the age of thirty-two years," and she is, by
law, liable to be sold by her master upon her giving her con-

sent in the " presence of a justice of the peace."

This difference can not operate to exempt Nance from the

rule applied to the case of Sable, and particularly as this very

difference regards Nance more in the light of property than
it does Sable.

A sale by Sable's master, with or without her consent,

would operater to emancipate her. Upon the whole, the court

is of opinion that the judgment of the circuit court must be;

affirmed with costs.

McRoberts, for plaintiff in error.

Cavarly, for defendant in error.

Judgment affirmed*

Fanny, a woman of color, Appellant, v. Montgomery and-

others, Appellees.

APPEAL FKOM FAYETTE.

Where the defendant in an action of trespass, assault and battery and false

imprisonment, justifies under a certificate granted by a justice of the peace
in pursuance of the act of congress respecting fugitives from labor, the
plea must show that all the facts existed at the time of granting the certifi-

cate contemplated by that act.

The plea should also state affirmatively, to whom the certificate was given,
whether the person claiming the fugitive, or his agent, and if the agent, his

name.

Opinion of the Court by Justice Lockwood. This is an

action of trespass, assault and battery and false imprisonment,

brought to try the plaintiff's right to freedom. The defend-

ant plead in bar that plaintiff and others were taken before a

justice of the peace in and for Bond county, as a person held

to labor and owing service in the state of Kentucky, to John
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Houston, and that the justice of the peace, upon proof to his

satisfaction that the said Fanny with others, did owe service

or labor to said Housten, in Kentucky, according to the laws
thereof, and that the said Fanny and others, were fugitives

from the service of him, the said Housten, &c, did in pursu-
ance of the constitution and laws of the United States, grant
a certificate to said Housten, or his attorney, to have and take
said Fanny, and that he take her where she belonged. De-
fendants further say that after the granting said certificate,

and while it was in force, they assisted said Housten, or his

attorney, to take said negroes, for the purpose of removing
them as authorized by said certificate, they having no interest

whatever in said negroes; that no more force was used than
necessary, and that this is the same trespass mentioned in

the declaration, and which said certificate the defendants

have now in this court, ready to be produced, &c. To which
plea the plaintiff demurred, and on joinder therein by defend-

ants, the circuit court sustained the plea and gave judgment
for defendants, and thereupon an appeal was taken to this

court. A great number of errors have been assigned. I shall

only, however, notice such of them as I deem important to

the decision of the case as presented by the record. The first

error assigned is, that it does not appear from the plea that

the justice, in granting the certificate, had jurisdiction.

E~o principle in pleading is better settled than that where
a party justifies under a power derived from an interior court

or magistrate, that he must show that such court or magis-

trate had jurisdiction of the subject matter. The authorities

to this point are so numerous that it is unnecessary to cite

them. Does it then appear from this plea that the justice had

jurisdiction of the case % The third section of the act of con-

gress referred to in the plea,* declares "That when a person

held to labor in any of the United States, or either of the ter-

ritories, on the northwest or south of the river Ohio under the

laws thereof, shall escape into any other of the said states or

territories, the person to whom such labor or service may be

due, his agent or attorney, is hereby empowered to seize or arrest

such fugitive from labor, and take him or her, before any judge

of the circuit or district courts of the United States, residing

or being within the state, or before any magistrate of a county,

city or town corporate, wherein such seizure or arrest shall be

made, and upon proof, to the satisfaction of such judge or

magistrate, either by oral testimony or affidavit taken and cer-

tified by a magistrate of any such state or territory, that the

* Rev. Code of 1829, p. 242.
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person so seized or arrested, doth, under the laws of the state

or territory from which he or shejled, owe service or labor to

the person claiming him or her, it shall be the duty of such
judge or magistrate to give a certificate thereof to such claim-

ant, his agent or attorney, which shall be a sufficient warrant
for removing the said fugitive from labor, to the state or ter-

ritory from which he or she fled." In order to give a magis-
trate jurisdiction under this act, it ought to appear that the

person apprehended as a fugitive slave had escaped from the

state or territory where the labor or service is due, into the

state or territory where he or she is apprehended, and that

proof, either by oral testimony or affidavit, be exhibited, that

the person so seized or arrested, doth, under the laws of the

state or territory from which he or she fled, owe service or

labor to the person claiming him or her.

It does not appear from this plea that Fanny had escaped

or fled from Kentucky; the allegations being that she was
taken, &c, as a person held to labor and owing service in the

state of Kentucky, to Housten. This is not sufficient, for the

authority conferred to take and arrest fugitives from labor or

service, is only granted where the fugitive has fled, or

escaped from the service of his or her master.

But the plea is still more fatally defective in not stating

that the proof was, that she novj owes service and labor in

Kentucky.
The words of the act are, doth owe service or labor. The

prooi exhibited may be true, that she did owe service, and yet

show no right to her present service, for that service may long
since have terminated; and, consequently, she would not be
liable to be taken and carried back to Kentucky.
Under the attachment laws, an affidavit that a debtor hath

absconded, being in the past tense, is insufficient; and such
an error has been decided to render an attachment irregular,

and all proceedings under it void. I consider the first assign-

ment of error well taken and sufficient to reverse the judg-
ment, but as this case will have to go to the circuit court
again, I think it better to notice some of the other errors as-

signed. The seventh error assigned is, that the plea does not
set forth to whom the certificate was given, but is in the alter-

native. The language of the plea is, that the certificate

was granted to "Housten or his attorney," without naming
who the attorney was. This, I think, altogether too uncer-
tain; it ought to have shown affirmatively to whom it was
granted, and if granted to an attorney, who that attorney was.
The plea is therefore bad in this respect. The ninth error

32
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assigned is, that it is not stated that either of defendants as-

sisted Housten or his attorney, or that they acted under any
legal authority. The words of the plea are, " that defendants
assisted Housten or his attorney, to take said negroes." Who
did they assist? Housten, or his attorney? and if the attor-

ney, who was that attorney? The plea does not answer this

plain interrogatory with any kind of certainty; it is, there-

fore, too uncertain in this respect.

For these and other reasons, 1 am of opinion that the judg-

ment must be reversed, with costs, and remanded to the Fay-

ette circuit court, with liberty to defendants to amend theii

plea, upon payment of the costs occasioned by the plea.

I have not deemed it necessary in making up an opinion in

this cause, to give an opinion on the question, how far a cer-

tificate which is good, prima facie, can be inquired into.

Whether such a certificate would be final and conclusive, does

not arise on this plea. We are not required, from the state

of the pleadings, to go into any such inquiry; on this point,

therefore, I forbear; for " sufficient unto the day is the evil

thereof."

Judgment reversed.

Hall and Cowles, for plaintiff in error.

McRoberts, for defendants in error.

Finley and Creath, Plaintiffs in Error, v. John Ankeny, De-
fendant in Error.

ERROR TO JACKSOK

When the circuit court, sitting as a court of chancery, grants a re-hearing,

the first decree is thereby vacated, and the case stands as if no decree had
been rendered in the cause.

After the time of the replevy of a judgment has expired, the plaintiff may, if

he chooses, proceed on his original judgment without issuing against the

security in the replevy. (1)

Opinion of the Court "by Justice Lockwood. This case

presents the following facts. Judgment was obtained in the

Jackson circuit court in favor of Ankeny against Finley and

Creath, at November term, 1822. Subsequently, Finley and

Creath filed an injunction bill, and at the August term, 1823,

a decree was entered, perpetually enjoining the judgment.

(1) This law is now repealed by statute.
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At the next term after said decree, a re-hearing was granted,

and a different decree entered which dissolved the injunction,

upon the complying with certain requisitions on Ankeny's

part, first to be performed. From this last decree, Finley and
Creath brought a writ of error to the supreme court. At the

December term, 1825, of the supreme dourt, the said decree

was reversed generally, at the costs of the defendant in error.

On the 18th of October, 1826, Ankeny procured an execution

on the judgment at law. At the April term, 1827, of the

Jackson circuit court, a motion was made to quash said exe-

cution, upon the ground that the decision of the supreme
court operated as a perpetual injunction of the judgment at

law, which motion was overruled by the court, and the cause

is brought into this court, by writ of error, to reverse the

decision of the circuit court in refusing to quash the execu-

tion.

It may well be questioned, whether a writ of error will lie

in a case situated as this is. If a party proceeds to take out

an execution, in violation of an injunction, he can be attached

for contempt. But without intending to decide whether a

writ of error will lie or not, the court are of opinion that the

circuit court decided right in refusing to quash the execution.

When the circuit court, sitting in chancery, granted a re-

hearing in the suit in equity, the first decree was thereby

vacated, and the case stood as if no decree had been rendered

in the cause. By the reversal in the supreme court, of the

second decree, without remanding the cause for further pro-

ceedings, or pronouncing such decree as the circuit court

ought to have given, the suit in chancery was ended, and left

the judgment at law in full force. Consequently, the issuing

the execution could not be erroneous. The judgment of the

circuit court is affirmed with costs. It was assigned for error,

that the execution does not follow the judgment. It appears,

by an examination of the record, that previous to the filing

the bill in chancery, an execution issued on the judgment,
and the same was replevied by one Garner, who indorsed on
the back of the execution, that he entered himself security

for the debt ; which indorsement, the statute declares, shall

have the force and effect of a judgment, and after the expira-

tion of said replevy, the like execution may issue in favor of

the plaintiff, against the principal and security, as may issue

on judgments at law. The variance relied on is, that the

execution should have been on the replevin, and not on the

original judgment. But it may be asked, who is injured by
this course % certainly no one.

The statute does not declare what effect the replevy shall
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have on the original judgment. If it had enacted, that upon
the execution of the replevin security, that the original judg-
ment should he considered satisfied, it would clearly have
been unconstitutional. The only effect that the replevin can,

or ought to have, is, to delay the plaintiff, and after the time
has expired, he may proceed on his original judgment if he
prefers that course. This then, is not error.

Judgment affirmed,

Oowles, for plaintiffs in error.

Baker, for defendant in error.

Wm. C. Greenup and Clement C. Conway, Plaintiffs in Error,

v. A. B. Brown, Defendant in Error.

ERROR TO RANDOLPH.

Where a full and ample defense might be made at law, a court of chancery
will not relieve. (1)

The time of the devastavit of an administrator is properly ascerlained from
the return of nulla bonato the execution issued against them in their rep-

resentative character.

If an execution has issued irregularly and informally, the most speedy and
easiest mode to obtain relief is to apply to a judge to stop all proceedings
on it, until an application can be made to the circuit court to arrest or v i-

cate the proceedings of the sheriff. (2)

Opinion of the Court hy Justice Smith. The plaintiffs in

error ask the reversal of a decree, dismissing a bill seeking

relief in equity, against a judgment entered in the circuit

court of Kandolph, against them in their personal capac ty,

upon a devastavit suggested and proven, which judgment has

been affirmed in this court. We are at a loss to perceive on

what possible ground the plaintiffs could expect such relief.

(1) See note to the case of More et al. v. Bngley et at, ante, p. 94.

(2) "A party out of term, intending to move to set aside or quash any exe-

cution, replevin bond, or other proceedings, may apply to the judo;e at his

chambers for a certificate, (and which the said judge may in his cl scretion

grant ) certifying that there is probable cause for staying further proceedings

until the order of the court on ihe motion; and a service of a copy of the

certificate at the time of or after the service of the notice of the mot on, shall

thenceforth sfriy a 1 f irt-Vr proceedings accordingly." Purple's Statutes, p.

827, sec. 46. Scates' Comp., 263.
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It is not pretended that the judgment has not been fairly

and regularly obtained, and after a due course of legal in-

vestigation ; no fraud or mistake is alleged, nor does it

appear but what the party seeking the relief has actually

availed himself of every possible ground of defense in the

trial at law. The matters now asked to be re-examined in a

bill in equity, have already been amply considered and de-

termined in this court, upon reviewing the decision of the

circuit court upon a writ of error. Nothing is disclosed in

the bill but what would be matter of defense in law, and
for aught that appears, has actually been used as grounds of

defense. We can perceive no ground upon which the bill

could have been entertained and the injunction granted in

the circuit court, but upon the question whether the real

estate of the defendants, which was taken in execution, was
liable to be sold for less than two-thirds of its appraised
value.

This must depend upon the fact when, in the language of

the act of 1825,"* authorizing the sale of real estate on exe-

cution, the contract was made, cause of action • accrued, or

liability was incurred."

To ascertain that, we are to determine the period of the

commencement of such liability. This must depend on the

evidence of a devastavit, and the proof to establish that is

the return of nulla hona on the execution issued on the

judgment against the administrators in their representative

capacity. This return is alleged, in the bill, to be of a date

long subsequent to the passage of the act of 1825, subjecting

real estate to execution. The provisions of the act exempt-
ing real estate taken on execution from being sold for a less

sum than two-thirds of its appraised value, referring entirely

to contracts created, cause of action accrued, or liabilities

incurred anterior to its passage, necessarily determines the

point, that the present is not a case within the exemption
created by the law. If the facts disclosed in the bill had
shown a case within the provisions of the act, the sale might
have been restrained, but the more regular course would
have been to have applied to a judge for an order to stay ail

proceedings under the execution, until an application could
be made to the circuit court, in term time, to arrest or vacate
the proceedings of the sheriff. This would have been equally
as effectual, and less oppressive, and would have been recom-
mended lor its simplicity and ease. We are satisfied that the
order of the circuit court in dissolving the injunction and

* Laws Of 1825, p. 154.
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dismissing the bill for want of equity, was correct, and that
the same ought to be affirmed with costs, (a)

Decree affirmed.
McRoberts, for plaintiffs in error.

Baker, for defendant in error.

Greenup and Conway, Plaintiffs in error, v. Philander
Woodworth, Defendant in Error.

ERROR TO RANDOLPH.

Where a full and ample defense might be made at law, equity will not relieve.

Opinion of the Court by Justice Smith. This case is similar

to the preceeding, excepting, that in the facts disclosed, it

appears that the judgment against the defendants in the
action at law, in their representative capacity, was by confes-

sion, and in the action against them in their personal char-

acter, by default for want of a plea. The recovery here, as

in the other case, has been in the due course of legal pro-

ceedings; no fraud or mistake alleged, nor want of means of
making a defense at law, and investigating the grounds now
urged as cause of relief in equity.

We can perceive no color for even the interference of the
equitable powers of a court, much less the annulling of a

judgment duly obtained in the course of legal proceedings.

If the administrators had grounds of defense, they were of

a legal character and should have been interposed during
the progress of the actions against them. It however appears
they have admitted their liability, by their own confession,

and suffered judgment to be entered thereon.

This surely puts an end to their asking relief now. The
same ground, as to the sale of real estate taken upon execu-

tion, is also presented. As the facts disclosed are of the same
character in point of time, and the nature of the liability,

upon the return of nulla bona in the action suggesting a

devastavit. The opinion that there can be no exemption from

(a)'Vi e Hubbard v. Hobson, ante, p. 190. Crow's executors v. Prevo,
ante, p. 216.
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sale for a sum not less than two-thirds of the appraised value

of the land, is applicable to this case also, and must prevail.

The decree of the circuit court is therefore affirmed with

costs, (a) (1)

McBoberts, for plaintiffs in error.

Baker', for defendant in error.

Decree affirmed.

Baeeet and Wife, Plaintiffs in Error, v. Stephen Gaston,
Ex'r, Defendant in Error.

ERROR TO RANDOLPH.

This court will not entertain a writ of error on a judgment founded on a
tort, after the death of the tortfeasor.

Opinion of the Court by Justice Smith. In this case it is

manifest, the proceedings on the writ of error can not be sus-

tained.

The cause of action is for a tort, and could not survive

against the executor of James Gaston, who has been made
defendant in error.

Suppose this court were to reverse the judgment of the

circuit court, what object could be gained by such reversal ?

The executor has only to plead the fact of the death of his

testator, and the circuit court, on the proof of the truth of

such plea, would be bound to give judgment for the defend-

ant. Is not then this court bound, when the plaintiffs in

error themselves, by their own proceedings, disclose the same
facts, to pronounce a decision similar in its effects % The
record shows the cause of action, the writ of error suggests

the death of James Gaston, and that Stephen is his executor,

and that, consequently, as against James Gaston, in whose
favor the judgment of the court below was, the cause of ac-

tion is gone, and can not survive against his executor. If

the executor retains the possesion of the plaintiff's wife,

under a claim, in right of his testator, as an indentured ser-

vant or slave, that might present a question of legal investi-

<a) Yide same plaintiffs v. Brown, and cases there referred to, ante, p. 252

(1) See note to More et al. v. Bagley et al., ante, p. 94.



256 VAJSTDALIA.

Curtis v. The People.

gation in a new action against him, but can form no ground
of examination in this. We are therefore of opinion that

the writ of error must abate, and that judgment be entered
accordingly.

Writ of. error abated,

Oowles, for plaintiffs in error.

Jfreese, for defendant in error.

Henky Curtis, Appellant, v. The People, Appellee.

APPEAL FPOM CLINTON.

All objection to the form of an indictment, must be made before trial, and an
omission to state in an indictment that it was found upon the "Oriths " of
the grand jury, is matter of form only, andean not be assigned for error. (1)

In an indictment for an assault and battery with intent to kill, it is indispens-
ab e that the intent should be alleged to be unlawful and felonious. (2)

Where there are two or more counts in an indictment, one of which is good
and the rest bad, and a general verdict of guilty, the judgment shall stand. (3)

At the April term, 1828, of the Clinton circuit court, the

grand jury of Clinton county preferred the following bill of

indictment against the appellant, viz. :

Of the April term of the Clinton circuit court in the year

of our Lord one thousand eight hundred and twenty-eight.

/State of Illinois, Clinton county, ss.

The grand jurors chosen, selected and sworn, within and
for the county of Clinton, in the name and by the authority

of the people of the state of Illinois upon their present, that

at the county aforesaid, on the tenth day of December, in

the year of our Lord one thousand eight hundred and twenty-

seven, with force and arms, to wit : with a rifle gun then and

(1) Mere formal objections must be made ' efore pleading. QuykowsM v.

The People, 1 Scam., 476. Stone v. The Peopled Scam., 333. Townse d v.

The People, 3 Scam., 329. Conolly v. The People, id., 477.

(2 An indictment for an assault with intent to murder, should not only
charue the intent to have been malicious and unlawful, but the felonious
intent, and the extent of the crime intended to be perpetrated should be dis-

tinctly set forth. Curtis v. The People, 1 Scam., 285.

In an indictment for an assault with intent to murder, it did not charge the
offens to have been unlawfully done. The court held the indictment good.
Perry et ah v. The People, 14 111., 496.

(3 The same is held in Townsendv. The People, 3 Scam., 329. Holliday
v. The People, 4 Gilm., 113.
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there held in his hands, and loaded with powder and one leaden

ball, Henry Curtis, on the day and year aforesaid, at the county
aforesaid, with intent to kill one James Tilton, and him did

with the said loaded gun assault and discharge against and
upon, giving then and there to the said Tilton one dangerous
wound in his said leg, contrary to the form of the statute in

such case made and provided, and against the peace and dig-

nity of the same people of the state of Illinois.

And the jurors aforesaid do further present, that on the day
and year aforesaid, at the county aforesaid, Henry Curtis did
then and there with force and arms make an assault upon the

body of James Tilton, the said Tilton then and there being
in the peace of God and the said people, and him then and
there, the said Curtis, did beat, bruise and ill treat, contrary

to the statute in such case provided, and against the peace and
dignity of the same people of the state of Illinois.

Upon this indictment, at the September term, Curtis was
tried and found guilty. A motion was then made in arrest of
judgment, which the court overruled, and sentenced him to

pay a fine of 50 dollars and to imprisonment for the term of
twenty days. From this judgment Curtis appealed, and as-

signed as causes for the reversal of the judgment: 1. That it

does not appear by the indictment that it was presented upon
the oaths of the grand jury.

2. The indictment does not pursue the language of the act

of assembly, but is totally variant therefrom.

3. The indictment does not charge the defendant with
shooting with intent to commit murder, the offense designa-

ted in the act, but with intent to kill.

4. The indictment contains two counts and for separate

offenses, and the first one being bad, a general verdict of
guilty can not be supported.

Opinion of the Court hy Justice Smith. The grounds of

error assigned and relied on, for a reversal of the judgment in

this case, which it becomes important to notice are,

1. That it does not appear that the presentment of the

grand jury in the bill of indictment, was on the oaths of the

grand jurors.

2. That in the indictment, the offense charged, is not in the

language of the statute, although founded on the statute, but
is wholly variant therefrom.

3. That in the first count, the offender is hot charged with
shooting with intent to commit murder, but with intent to

kill.

4. That there are two counts in the indictment for separate

33
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offenses, and the first being bad, a general finding of guilty is

bad, and that, therefore, judgment ought not to have been ren-

dered on the verdict.

These objections will be considered in the order they are

stated. The omission of the word "oaths" in the indict-

ment, although evidently a slip of the pen, would, we have no
doubt, been iatal, according to the decisions at common law.

But the forms of proceedings in criminal cases having been

prescribed by our criminal code, and the time prescribed when
objections to want of form are to be made, it becomes neces-

sary to inquire, whether the prisoner has not waived this ob-

jection by his plea of not guilty, and whether it is not, there-

fore, too late now, to urge this objection as a sufficient cause

for the reversal of the judgment. In the act constituting the

code of criminal jurisprudence of this state, under the 15th

division, relative to the construction of the act itself, and the

duty of courts, it is provided by the 150th and 151st sec-

tions,* that the form of the commencement of an indictment

shall be in substance the same as that used in the present case,

including the word "oaths," winch is omitted, and that "every

indictment or accu ation of the grand jury shall be deemed suffi-

c' entry technical and correct, which states the offense in the

terms and language of this code, or so plainly, that the nature

of the offense charged may be easily understood by the jury;

that all exceptions which go merely to the form of an indict-

ment, shall be made before trial, and that no motion in arrest

of judgment, or writ of error, shall be sustained for any mat-

ter not affecting the real merits of the offense charged in such

indictment." The manner, then, in which the legislature in-

tended the word "oaths" to be used, seems to be, necessarily,

as a term of form, and not substance, and must be so consid-

ered; and it is equally clear, that under this view the prisoner

is prohibited, by the latter clause above recited, from now urg-

ing it as ground of error. It can not, in the language of that

clause, in any way affect the real merits of the offense charged

in the indictment. As it regards the second objection, it is

to be remarked, that there is, in no part of the criminal code,

a defintion of an assault with an intent to kill or murder, but

barely a specification of the punishment for the offense of an

assault with an intent to murder. The statute then can not

be said to have required any language whatever to be used in

describing the offense, but has left it as it was at common law.

The conclusion in the first count is a common law, as well

as a statute conclusion, and if the offense be well recited as at

*Rev. Laws of 1827, p. 157.
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common law, it will be sufficient to sustain the first count.

In an examination of this count, however, there exists a

striking and manifest departure from the common law pre-

cedents, in not averring that the intent was unlawful and
felonious.

The most approved precedents aver, not only that the as-

sault was committed willfully and maliciously, but with the

intent feloniously to kill and murder.
Hence

5
it seems to be not only necessary and indispensable

that the intent should be charged to be in itself malicious

and unlawful, but that the felonious design and extent of the

crime intended to be perpretrated, should be distinctly and

clearly set forth, otherwise the inference would be that the

assault might be excusable or justifiable in self defense.

Nothing could be more certain and comprehensive than an

allegation that the assault was made with an intent to mur-
der. This would, from its technical sense, entirely cover, the

offense intended to be charged. As the offense charged in

the indictment is simply an assault with an intent to kill, and

as there is no allegation that it was done with a felonious,

unlawful or malicious design, it is certainly fatally defective,

whether the omission of the term "murder," be important

or not. As the objections contained in the third assignment

are substantially the same as those in the second, and are

embraced in the reasoning in relation to those, it is unneces-

sary to examine them.

The remaining one to be considered is, whether a general

verdict of guilty, rendered on an indictment where one of the

counts is materially defective, be good.

It was urged on the argument, that the two counts were

for different offenses, one being for a simple assault, and the

other for an assault with an intent to kill, and that, therefore,

a general verdict could not stand, and more particularly so,

as the court could not know to which the jury applied the

evidence.

The objection is not tenable. It is unimportant as to which
the jury applied the evidence, because a general finding of

guilty as to the whole, necessarily includes the guilt as to a

part In finding the pr soner guilty of the greater offense,

the one of inferior grade is surely included. If the assult

was committed with the intent alleged, though that intent

may not have been sufficiently set forth to sustain the first

count of the indictment, he is still guilty of an assault from
the verdict, because the jury, having found the truth of the

whole charge, the less is included in the greater. It would,

however, be sufficient in meeting this objection to say, that
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the universal practice is, when the crime is of a complicated
nature, or it is uncertain whether the evidence will support
the higher or more criminal part of the charge, or as it may
be precisely laid, to insert two or more counts in the indict-

ment. Thus, in an indictment for burglary, it is usual to
insert one count for a burglarious entry with an intent to

steal the goods of A, and stealing them, and another count
to steal the goods of another person, or with an intent to kill

and murder A, and no doubt has ever been entertained that
it is both advantageous and legal; nor is it any objection

upon demurrer, or in arrest of judgment, that separate

offenses of the same nature are joined against the same de-

fendant. It is also well settled, that the defectiveness of one
or more of the counts, will not affect the validity of the re-

mainder, because judgment may be rendered on those which
are valid, and the court can regulate the severity of the

sentence according to their discretion, on the counts of the

indictment which are supported. 1 Chitty's Criminal Law,
204 and 205. It has been repeatedly determined in the su-

preme court of ]STew York, that if one count in an indictment
be good, although all the others are defective, it will be suffi-

cient to support a general verdict of guilty. The People v.

Olcott, 2 Johnson's Cases, 311. The People v. Curling, 1

Johnson's Reports, 320. In the present case, the finding of

the jury, of the guilt of the prisoner in making the assault

with intent to kill, establishes an assault, whether it be accom-
panied with such intent or not; and although it is true, that

the finding as to the first count is inoperative, yet it can not

affect the finding as to the second. We are therefore of

opinion that the general verdict of guilty is supported, al-

though the first count is defective; but as the imprisonment
was doubtless made a part of the sentence of the court in

reference to that count, and the evidence adduced under it,

justice would seem to require that so much of the judgment
of the circuit court as subjects the prisoner to imprisonment
be reversed, and .the residue, as to the imposition of the fine

and costs, be afirmed. {a)

Judgment affirmed.

McRoberts, for appellant.

Cowles, state's attorney, for appellee.

(a) Vide ArchboWs Crim. PL, 245-7.
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Street v. Blue.

Joseph M. Street, Plaintiff in Error, v. Solomon Blue,
Defendant in Error,

ERROR TO GALLATIN.

A refusal to grant a new trial can not be assigned as error.

Opinion of the Court by Justice Smith. This case comes be-

fore the court by way of exception to the opinion of the circuit

court of Gallatin county, in refusing to grant a new trial. In
the progress of the cause it appears that two new trials have
already been had, and that the cause has been fully litigated

before three several juries. The granting, or refusing a new
trial, is a question to be determined in the sound discretion of

the court to whom the application is addressed, and a refusal

is no ground of error, as has been settled by the unanimous
opinion of this court in the case of Clemson v. Kruper, ante,

page 210, and. other cases subsequent thereto.

There is nothing in the present case to authorize a depart-

ure from that decision, nor is it perceived but that entire jus-

tice has been rendered in the case. The jury, whose province
it was, have determined on the evidence, twice in favor of the

plaintiff, and we can see no sufficient reason for unsettling

their verdict, if it were even possible to exempt this case from
the operation of the decisions of the court respecting new
trials, the reasons for which have been heretofore given, and
need not now be repeated.

The judgment of the circuit court is affirmed with costs.

(«) (i)

Judgment affirmed.
Hall, for plaintiff in error.

Eddy, for defendant in error.

(a) Cases in relation to new trials. Sawyer v. Stevenson, r>. 24. Cornelius
v. Boucher, p. 3.'. Collins v. Claypole, p. ^12. Clemson v. Kruper, p. 210.

The refusal of a court to grant a new trial is not a matter for which a writ
of error lies. Barr v. Gratz, 4 Whea h

.. 213. 5 Cranch, 11. Ibid., 187. 7
Wheat., 248.

(1) See note to Sawyer v. Stevenson, ante, p. 24.
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Ankeny v. Pierce.

John Ankeny, Plaintiff in Error, v. James Pierce, Defendant
in Error.

ERKOR TO JACKSON.

A tenant is estopped from denying the title of his landlord.

If a tenant enters upon and enjoys leased premises, though his landlord may
have no title, the. tenant has no right to complain of his landlord until af-
ter an eviction.

Opinion of the Court hy Chief Justice Wilson. This is an
action of covenant from the Jackson circuit court, founded
upon an article of agreement for the leasing of the big Muddy
Saline, by Pierce, the plaintiff below, to the defendant, Anke-
ny. To the plaintiff's declaration, the defendant filed five

pleas, all of which were withdrawn except the third and fifth.

The third plea avers a want of consideration, to which plea
the plaintiff replies, and the defendant files a demurrer to his

replication. The court overruled the demurrer. This opinion
is assigned for error, but I am clearly of opinion that the court

decided correctly. The replication shows a good and valuable

consideration; it sets forth a lease from the said Pierce to the

said Ankeny, of the premises therein described, and the ten-

ant, Ankeny, is estopped from denying the title of the land-

lord, Pierce, under whom he had enjoyed the premises, as is

alleged in plaintiff's declaration. The demurrer to the fifth

plea was well sustained ; the plea does not allege that Pierce

had not obtained a lease from the governor, and for aught that

appears, he may have had good title and authority to lease the

premises. Another objection to the plea is, that it does not

appear but that defendant entered upon and enjoyed the

demised premises ; if so, he has no ground of complaint until

after eviction, which is not alleged. The judgment of the

court below is affirmed, with all costs here and below, and
execution is directed to issue from this court. (1)

Judgment affirmed.

Baker, for plaintiff in error.

Cowles, for defendant in error.

(1) While a tenancy exists, the tenant can not dispute the title of his land-
lord, either by setting up a title in himself, or a third person. Dunbar v.

Bonesteel 3 beam., 34, Wells v. Mason et aL, 4 Seam., HO. Furg son v.

Miles, 3 Gilm., 358. Bigg v. Cook, 4 Gilm., 351. Tilghman v. Little, 13
111., 241.

The tenant must surrender un the possession before he can assail or ques-
tion the title of his landlord. He must put the landlord in the same posi ion
he occupied, when he parted with the possession. Tilghman v. Litt.e, su-
pra, and cases th.re cited.

But the tenant may show that the title of his landlord has terminated,
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Moreland and Willis v. The State Bank.

Moreland and Willis, Appellants, v. The State Bank of

Illinois, Appellee.

APPEAL FROM GALLATIN.

The 22d section of the act establishing the state bank, is merely directory to
the bo ird of directors, and an omission by them to comply with it does
not release the securities to a note executed to the bank tor an accommoda-
tion, (l)

Rules of decision are the same in a court of equity as in a court of law.

Opinion of the Court by Justice Lockwood. This action

was originally commenced before a justice of the peace, and
judgment rendered in favor of plaintiff below, against de-

fendants below, as securities to a note given to said plaintiff.

The defendants appealed to the circuit court of Gallatin

county, where the following facts were agreed to by the par-

ties: "That the note was discounted upon the application

of one Garner Moreland, and the accommodation was made
to him upon his check, that neither the directors of the bank,

either by its original limitation or by a conveyance to himself or a third
person, or by the judgment and operation of law. Id.

If the landlord transfers the estate, the allegiance of the tenant is due to
the grantee. Id.

If the estate is vested in a third person by operation of law, the tenant
holds the possession subject to the title of such third person, id.

The tenant may purchase in the premises under a judgment against the
landlord, and set up the title thus acquired, in bar of an action brought
against him by the landlord. Id.

A tenant has a right to attorn to one who has acquired his landlord's title,

but not, to one who has acquired a title hostile to the landlord, although it

may be a better title. Bailey v. Moore et al., 21 111., 165.

An eviction in fact or in effect, which renders the premises useless, may
prevent a recovery of rent. Halligan v. Wade, 21 111., 470.

A tenant, upon a proceeding by distress, may show that he was evicted
from a part of the premises, or that he was disturbed in his possession.
Wade v. Halligan, 16 111., 507.

(1) The present statute is nearly the same as that cited in the opinion of
the court. Purple's statutes, 1083, sec. 1. Scates Comp., 835. And under this
statute the court holds that "To sustain a plea under the statute, it must
appear on -the face of the note that the pa'ty signed it as security: 1 Mc-
Allister v. Ely, 18 111., 249. Payne v, Webster, 19 III., 103.

This statute applies only to such obligations as are transferable by indorse-
ment, so as to vest the legal interest m the assignee. Taylor v. Beck, 13 111., 384.

The rule is well settled that mere passiveness or delay in proceeding
against the principal, except when required by statute to sue, will not dis-
charge a surety- The People v. White et al., 11 111., 341. Pearl et al. v.

Welimans, id., 352. Taylor v. Beck, 13 ill., 376.

If a creditor, by a valid and binding agreement, without the assent of the
s rety, give further time for payment to tue principal, the surety is discharged
both at law and in equity ; and it makes no difference, whether the surety be
actually damnified or not. Davis et al. v. The People. 1 GJm., 410. Waters
v. Simpson, 2 Gilni., 574. Warner v. Crane, 20 111.. 1^8

A promise to delay for an uncertain period, will not discharge a surety.
The time of extension must be definitely lixed. Gardner et al. v". Watson, 13
11L, 352. Waters v. Simpson, 2 Gilm., 574.
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nor any agent for them, ever gave the said Hazle Moreland
and John Willis, any notice of the failure to renew said note,

or of its non-payment, until the commencement of this suit,

and that at the time the note fell due, and for twelve months
after, the said Garner Moreland resided in this county, and
was in solvent circumstances, and that he afterwards, before

the commencement of this suit, left the state, and took with
him all his property, and that these facts are all the evidence

in the case." The circuit court affirmed the judgment of
the justice of the peace, and the .case is brought into this

court "by appeal. It is, among other things, urged, that the

securities became released, because the president and direct-

ors did not cause the note to be protested ; and secondly,

because they did not use diligence against the principal in

the note. By the 22d section of the bank law,* " it shall be
the duty of the board of directors of the said principal bank
or branch, to have the note (if a note) protested ; if said loan

be secured by mortgage, to have the mortgage foreclosed, and
to proceed to the collection of said debt, without delay."

Does the mere omission of the board of directors to have the

note protested and sued, operate as a release to the securi-

ties?

It is a general rule of the common law, that mere delay to

sue, does not release the security. And it is a controverted

point, whether a refusal to comply with the request of the

security to bring suit would release him.

But, by " an act providing for the relief of securities in a

summary way in certain cases/' passed 24th March, 1819,f it

is provided, that a security may, by notice in writing to the

creditor, require him to put the note, &c, in suit, and in de-

fault to comply with such request, the creditor shall thereby

forfeit his right of action against such security. In this case

no such request has been made.
It may, however, well be doubted, whether the legislature

did not intend to take away from securities, the right to give

this written notice to bring suit, for by the 12th section of

the bank law,^. the security is to a sign such note as princi-

pal," and consequently, liable to be considered as such. It-

is, however, unnecessary to decide what effect a notice to

bring suit would have, as no such notice has been given.

In putting a construction upon the 22d section of the bank

act, it is the duty of the court to ascertain the intention of

the legislature, by carefully examining the context, and give

such a construction to each of the provisions of the act as

* Laws of 1821, p. 30. tLaws of 1819, p. 243, % Laws of 1821, p. 86.
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will harmonize with, other parts of the act, if it can be done
without violating any of the acknowledged rules of constru-

ing statutes. Acting upon this principle, the court are of

opinion that the 22d section of the bank law is to be consid-

ered as merely directory to the board of directors, and their

neglect forms no ground of defense to the debtor, or his

securities. The directors were not acting in their own right,

and any omission of duty on their part ought not to work an
injury to the state, as it was in the power of the sec uri ties,

by paying the note, to commence suit and thus secure them-
selves. The court are confirmed in this construction, by a
recent decision of the supreme court of the United States.

By the post-office law,* "If any postmaster shall neglect

or reiuse to render his accounts and pay over to the post-

master-general the balance by him due, at the end of every
three months, it shall be the duty of the postmaster-general

to cause a suit to be commenced against the person or per-

sons so neglecting or refusing ; and if the postmaster-gen-

eral shall not cause such suit to be commenced within six

months from the end of every such three months, the balan-

ces due from every such delinquent shall be charged to, and
be recoverable from, the postmaster-general." it is observ-

able, that the requirement of the act of Congress to com-
mence suit against postmasters, is as strong as in the case of

the board of directors under the bank act, and in addition,

the postmaster-general is. to be charged with all sums due
from postmasters, if he neglects performing his duty. Yet
the supreme court of the United States have decided, in an
action on the postmaster's bond, that his securities were not

discharged by the neglect of the postmaster-general, and
that the remedy given against the postmaster-general was
intended for the benefit of the government, and Consequent-

ly, was cumulative in its character.

We have not seen this decision, but such we understand to

be its import. It was argued, on the part of the defendants

below, that by commencing suit before a justice of the peace,

the circuit court was authorized to decide this case, in the

same manner that a court of equity would have done. The
rule, however, is the same in courts of law and equity, and
whatever would exonerate the security in one court, would
also in the other. The facts being ascertained, the rule must
be the same in this court as in a court of chancery. People
v. Janse?i, 7 Johns., 337. It is laid down in Jansen's case,

"that mere delay in calling on the principal, will not dis-

* Gordon s Digest, p. 63,

34
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charge the surety, is a sound and salutary rule, both at law
and in equity." This case of The People v. Junsen, is relied

on by defendants below, as an authority in point, to show that

the laches of the board of directors, operates as a good defense

to this suit. If that case, since the decision in the supreme
court of the United States, on postmasters' bonds, should be
considered as correctly decided, still, we think that there is a
wide difference between that case and this. The securities in

that case were bound for the faithful performance of the duties

of an officer. Here, the defendants bound themselves abso-

lutely, to pay the note when it became due.

They are to pay unconditionally. The risk of the insol-

vency of the principal is assumed by sureties, and it was
their business to see that the principal paid the note when it

became due. Jansen's case is not, therefore, analogous ; and
it was also decided under its peculiar circumstances, which
have no application in this case. The objection that was made
in the argument, that the bank, by its cashier, can not take

an appeal, is not well founded, for both appeals were taken by
the defendants below, and if the appeal had been taken on
behalf of the bank, by the cashier, or prosecuting attorney,

the court do not perceive that it would be liable to objection.

The judgment must be affirmed with costs, (a)

Judgment affirmed.

Gatewood, for appellants.

Eddy, for appellee.

(a) The omission of the proper officer to recall a delinquent paymaster in
pursuance of the fourth section of the nc of congress, of A' ril 24th, 1816,

does not discharge the surety. United States v. Van Zandt, 11 Wheat , 184.

The neglect of the postmaster to sue for balances due by postmasters, with-
in the tim a prescribed by law, although he is tnerebv personally char/e ble

with such balance, is not a discharge ot such postmasters or the r uretie
,

from liability on their official bonds. Locke v. P. M. General, 3 M son, 446.

The provisions of the law are m rely directory to the P. M. Gen. and form
no condition in the contract with the postmaster or their sureties, hi.

Mere laches, unaccompanied with fraud, forms no discharge of the con-
tract of security'ship between individuals. 9 Wheat., 720.

In general, laches is not imputable to the government. Id.

A surety in a bond is not discharged by a mere delay to demand payment
after it becomes due, unaccompanied by fraud, or an express agreement with
the principal to a, low the delay. 1 Galiison, 32.

lie is exonerated by any agreement, without his consent between the
creditor and princ pal, which varies essentially the terms ot the contract. 1

Paine, 3U5. See 3 Stark, Ev., 1390 and cases there referred to in note.
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Gore v. Smith.

John C. Gore, Plaintiff in Error, v. Chauncey Smith, De-
fendant in Error.

ERROR TO FRANKLIN.

It is erroneous to take a judgment by default, where the declaration has not
been filed ten days before court, unless by consent.

Opinion of the Court by Justice Lockwood. This is an
action of debt on a penal bond. The declaration was filed the

first of October, 1827, and a default for not appearing was
entered the fourth of the same month. This was clearly

irregular. By the eleventh section of the practice act,* " the

court, for want of appearance, may give judgment by default

on calling the cause, except where the process has not been
served, or declaration filed ten days before the term of the

court." The record states, that u on the fourth day of Octo-

ber, 1827, came the parties" by their attorneys, and the said

defendant being three times solemnly called, made default,

and came not." This entry contradicts itself, and is probably
a mistake of the clerk. It does not appear from the record,

that the defendant waived his right to have the declaration

filed ten days before the term, and without doing so the court

had no power to enter his default, and thereby preclude him
from making his defense. For this error, the judgment must
be reversed with costs, and remanded to the Franklin circuit

court for further proceedings. (1)

Eddy, for plaintiff in error.

McRoberts, for defendant in error.

Judgment reversed.

* Eev. Code Of 1827, p. 313.

(1) A party is entitled to a continuance if a plaintiff does not file an ac-
count ten days before the term commences, if he has common counts in his
declaration. Hawthorn v. Cooper et al., 22 111., 225. Coilins v. Tuttle, 24
111., 623.

If the plaintiff desires to avoid a continuance, he can stipulate against us-
ing the common counts, (except as to the claim ch'd red on specially when
ap licable,) or enter a nolle prosequi as to them. Ibid. The People v. Pear-
son, 1 beam., 458.
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Phoebe, a woman of color v. Jay.

Phcebe, a woman of color, Plaintiff in Error, v. William Jay,
Defendant in Error.

ERROR TO RANDOLPH.

The act of 1807, respecting the introduction of negroes and mulattoes into
the territory, is void, as being repugnant to the sixth article of the ordin-
ance of 1787, but indentures executed under that law are made valid by the
third section of the sixth article of the constitution of this state.

A constitution can do what a legislative act can not, as it is -the supreme,
fixed, and permanent will of tne people, in their original, sovereign, and
unlimited capacity, and in it are determined the condition, rights, and du-
ties of every individual of the community; from its decrees there can be
no appeal, for it emanates from the highest source of power, the sovereign
people.

An act of the legislature is different, and if it contravenes the constitution,
no repetition of it can render it valid.

The ordinance of 1787 is still binding upon the people of this state, unless it

has been abrogated by "c -mmon consent." Quere?

The act of accepting the constitution of this state, and admitting it into the
Union by congress, abrogated so much of the ordinance of 1787, as is re-

pugnant'to that constitution.

In a plea to an action of assault and battery, &c, brought to try the plain-

tiff's right to freedom, justifying under an indenture entered into with
plaintiff, it is not necessary that it should state, or that the master should
prove, that every requisition of the statute was complied with, before the
execution of the indenture. In such case, the onus probandi rests upon
the plaintiff, and he may show, in a replication to the plea, facts inconsistent

with the validity of the indenture.

A contract of service entered into in pursuance of the act of 17th September,
1807, is not terminated by the death of the master, but passes to his lega-

tees, executors, or administrators, but not to an heir at law.

The administrator has no power to compel the servant " to attend to the or-

dinary business" of the alministra or; he has only the custody of the ser-

vant, for sate keeping, until his time of service can be sold.

A demurrer by either party has the effect of laying open to the court, not on-

ly the pleading demurred to, but the entire record, for their judgment upon
it as to the matter of the law, and if two or more of the pleadings be bad
in substance, the court will give judgment against the party who commit-
ted the first fault.

Opinion of the Court by Justice Lockwood. This is an

action of trespass, assault, battery, wounding, and false im-

prisonment, to which the defendant plead that the plaintiff,

on the 26th day of November, 1814, before Wm. C. Greenup,

clerk of the court of common pleas of Randolph county, Illi-

nois territory, agreed to and with one Joseph Jay, the father

of this defendant, and who is now deceased, to serve him as

an indentured servant, for and during the term of forty years

from and after the day and year aforesaid, and then and there

entered into and acknowledged an indenture, whereby she

bound herself to serve the said Joseph Jay forty years next

ensuing said date aforesaid, conformably to the laws of the,

Illinois territory, respecting the introduction of negroes and

mulattoes into the same; and defendant avers, that the said

Joseph has since departed this life, leaving this defendant,
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his only son and heir at law, and who is also his administra-

tor. That plaintiff came to his possession lawfully, after the

death of said Joseph. That in order to compel plaintiff to

attend to and perform the duties of an indentured servant,

in doing the ordinary business of him, the said defendant,

and remain in his said service, he had necessarily to use a lit-

tle force and beating, which is the same trespass, &c. To
this plea the plaintiff demurred, and the defendant joined in

demurrer. The circuit court sustained the plea, and there-

upon the plaintiff obtained leave to withdraw her demurrer
and reply.

Several replications were filed, to which defendant de-

murred, and the demurrers were sustained, and judgment
given on the demurrers for the defendant. To reverse which
judgment, a writ of error has been brought to this court.

From the conclusion I have arrived at, I deem it unnecessary

to state the matter, or legality of the replications. The first

question presented by this case is, whether the " act concern-

ing the introduction of negroes and mulattoes into this ter-

ritory, passed 17th September, 1807,"* by the territory of

Indiana, and continued by the territory of Illinois, was not a

violation of the sixth article of the ordinance of congress,

passed 13th July, 1787,f for the government of the territory

of the United States, north-west of the Ohio river. That
portion of the ordinance applicable to this case, reads as fol-

lows: "There shall be neither slavery nor involuntary servi-

tude in the said territory, otherwise than in the punishment
of crimes, whereof the party shall have been duly convicted."

The first, second and third sections of the act of 1807 are as

follows: " It shall and may be lawful for any person, being
the owner or possessor of any negroes or mulattoes of and
above the age of fifteen years, and owing service or labor as

slaves in any of the states or territories of the United States,

or for any citizen of the said states or territories purchasing
the same, to bring the said negroes and mulattoes into this

territory. Sec. 2. The owner or possessor of any negroes
or mulattoes, as aforesaid, and bringing the same into this

territory, shall, within thirty days after such removal, go
with the same before the clerk of the court of common pleas

of the proper county, and in the presence of said clerk, the
said owner or possessor shall determine and agree, to and
with his or her negro or mulatto, upon the term of years
which the said negro or mulatto will and shall serve his oi-

lier said owner or possessor, and the said clerk is hereby au-

* Kev. Code of 1807, vol. 2, p. 467. t Vide Laws of 1823, p. 38.
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tliorized and required to make a record thereof, in a book
which he shall keep forthat purpose." Section 3d. " If any
negro or mulatto, removed into this territory as aforesaid,

shall refuse to serve his or her owner as aforesaid, it shall

and may be lawful for such person, within sixty days there-

after, to remove the said negro or mulatto to any place

which, by the laws of the United States or territory, from
whence such owner or possessor may, or shall be authorized

to remove the same."

If the only question to be decided was, whether this law
of the territory of Illinois conflicted with the ordinance, I

should have no hesitation in saying that it did.

Nothing can be conceived farther from the truth, than
the idea that there could be a voluntary contract between
the negro and his master. The law authorizes the master to

bring his slave here, and take him before the clerk, and if

the negro will not agree to. the terms proposed by the master,

he is authorized to remove him to his original place of serv-

itude. I conceive that it would be an insult to common
sense to contend that the negro, under the circumstances in

which he was placed, had any free agency. The only choice

given him was a choice of evils. On either hand, servitude

was to be his lot. The terms proposed were, slavery for a

period of years, generally extending beyond the probable

duration of his life, or a return to perpetual slavery in the

place from whence he was brought. The indenturing was in

effect an involuntary servitude for a period of years, and was
void, being in violation of the ordinance, and had the plain-

tiff asserted her right to freedom previous to the adoption of

the constitution of this state, she would, in my opinion, have
been entitled to it. But by the third section of the sixth

article of the constitution of this state,* "Each and every

person who has been bound to service by contract or inden-

ture, in virtue of the laws of the Illinois territory heretofore

existing, and in conformity to the provisions of the same,

without fraud or collusion, shall be held to a specific per-

formance of their contracts or indentures, and such negroes

and mulattoes as have been registered, in conformity with
the aforesaid laws, shall serve out the time appointed by such

laws."

And here, certainly, a very grave question arises, and that

is, if these indentures were originally void, can any subse-

quent act, and that without the consent of the persons most
interested, make them good? I readily concede, that no

* Vide Rev. Laws of 1827, p. 3a
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subsequent legislative act could have made the indenture
valid. Can then this constitutional provision make a void

indenture valid ? In order more fully to understand this

question, it will be necessary clearly to ascertain the difference

between an act of the legislature and a constitutional pro-

vision. What is ment by the term "constitution" as applied

to government 8 It is the form of government instituted

by the people in their sovereign capacity, in which first princi-

ples and fundamental law are established. The constitution

is the supreme, permanent and fixed will of the people in

their original, unlimited and sovereign capacity, and in it are

determined the condition, rights and duties of every individual

of the community.
From the decrees of the constitution there can be no appeal,

for it emanates from the highest source of power, the sover-

eign people. Whatever condition is assigned to any portion
of the people by the constitution, is irrevocably fixed, however
unjust in principle it may be. The constitution can establish

no tribunal with power to abolish that which gave and con-

tinues such tribunal in existence. But a legislative act is the
will of the legislature, in a derivative and 'Subordinate capaci-

ty. The constitution is their commission, and they must act

within the pale of their authority, and all their acts, contrary
or in violation of the constitutional charter, are void.

If they have no power to pass an act, any number of repiti-

tions of unconstitutional acts, or acts beyond the pale of their

authority, can never make the original act valid. As it

respects the territorial legislature, the ordinance had the same
controlling influence over their acts as a constitution has over
the legislature of a state. By this course of reasoning I con-
clude, that although the act of the territory in relation to

indenturing negroes and mulattoes, was originally void, yet it

enumerated a description of persons that the constitution of
this state lias undertaken to fix their condition in life, and the
rights they shall possess in this community. It has deter-

mined that they shall serve their masters according to the
provisions of the law before recited. It was, however, urged
on the argument of this cause, that the people of this state,

when they assembled in convention, were not absolutely free

and independent, and at liberty to adopt what frame of gov-
ernment they choose, for they were controlled by the consti-

tion of the United States, and by the ordinance of 1787. The
provision of the third section of the sixth article of the consti-

tution of this state does not., as I conceive, in any way conflict

with the constitution of the United States. Several of the
states, in the formation of their constitutions, have ingrafted
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into them provisions relative to the right to hold persons in

slavery, without objection. The ordinance, however, is no
doubt still binding upon the people of this state, unless it has
been abrogated by "common consent." By "common con-
sent," I understand the United States, and the people of this

state, and whenever they shall agree that the whole, or any
part of the ordinance of 1787 shall be repealed, it will, so far

as it affects this state, become a dead letter. The people of this-

state, by recognizing the validity of the indenturing and reg-

istering of servants, in pursuance of the act of 1807, before

referred to, gave their consent, to alter so much of the ordi-

nance as was repugnant to the constitution of this state.

When the constitution of this state was presented to congress,

in order to our admission into the Union, the attention of that

body was called to that clause of our constitution which
requires that registered and indentured servants shall be held

to serve pursuant to said act, and which was contended, and
if I mistake not, was conceded to be a violation, of the ordi-

nance.- Congress, however, admitted this state into the Union
with this constitutional provision, and thereby, I think, gave
their consent to the abrogation of so much of the ordinance as

was in opposition to our constitution. Having thus shown
that registered and indentured servants are bound to serve,

the next question that arises in this case is, whether the

defendant has set forth sufficient matter in his plea to support
his claim to the services of the plaintiff? Several objections

have been made to the plea. Those which are deemed import-

ant, I shall notice.

1. That the plea does not state the existence of those facts

which would authorize the indenturing, to wit: that she owed
service to Joseph Jay, was above fifteen years of age, and that

the indenturing took place within thirty days after she was
brought into the territory.

2. That by the death of Joseph Jay, the indenture ceased

to have any operation.

3. The plea is uncertain whether defendant claims the ser-

vice in virtue of his administration, or his heirship; and
4. That the plea does not answer the wounding.

As it regards the first objection, it evidently appears from
the constitution that it does not intend to confirm every inden-

ture. It only saves those that were made " in conformity to

the provisions of the law, without fraud or collusion." If the

court could not inquire beyond the fact of indenturing, then

this provision of the constitution would be useles and absurd.

But upon the ground assumed, to sustain the validity of these

indentures, no doubt can exist that, unless the indenturing
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was in conformity to the law, it is void. On whom then must
the onusprobandi rest? I should think, in ordinary cases, on
the party who sets up a claim, founded on statute, and in

derogation of common right? It was, however, on the argu-

ment urged with great force, that if it was incumbent on the

master after a lapse of several years, to prove that every pre-

requisite of the statute had been complied with, it would sub-

ject the master in most cases to great inconvenience and
expense, and in many cases to the loss of services that the

constitution had secured to him. Witnesses might forget,

remove or die, and tlins, by the lapse of time and accident, be
deprived of their proof. It was also urged, that something-
ought to be presumed in favor of records, that the officers

had done their duty. These arguments possess considerable

weight, and I feel it the duty of the court in deciding on the

point, to allow them to have some influence.

If the injury complained of had consisted in constraint,

imposed on the plaintiff soon after the time of the indentur-

ing before the clerk, and no subsequent imprisonment of the

plaintiff had taken place, the statute of limitations would
have barred the action in five years, and the defendant would
not then have been bound to have plead a right to restrain

the plaintiff's liberty under the indenture. The statute of
limitations was made for the purpose of quieting parties af-

ter so much time has elapsed, as affords a presumption that the

evidence might be lost by death or forgetfulness. That this

statute is a wise law, all who are conversant with trials in

courts and the frailty and forgetfulness of mankind will read -

ily concede. The law, therefore, discourages law suits, after

so much time has intervened as to create the presumption that

witnesses have died or forgotten the transactions; or, in other

words, the law favors the diligent and not the slothful. Had.

the plaintiff brought an action within five years after the com-
mencement of what she complains as an unlawful restraint

on her liberty, I should have been clearly of opinion that it

was incumbent on the defendant to have shown, not an inden-

turing only, but that the indenture had been made "in con-

formity to "the provisions of the law." But after a period of

more than ten years has intervened, and an acquiescence in

the mean time of the plaintiff, I think it would impose what
would in some cases be impossible, and in all an unreasonable

hardship, to require the defendant to plead and prove all the

facts necessary to show the validity of the indenture. I am,

therefore, of opinion, under the circumstances of this case,

that it was unnecessary in the plea to aver the existence of the

facts to warrant the making of the indenture in question. As,

35
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however, this opinion is based on legal presumptions, it would
certainly be competent for the plaintiff, bjway of replication,

to state facts inconsistent with these presumptions, and there-

by take upon herself the burthen of proving that they had no
existence. The second objection to the plea is, " that by the

death of Joseph Jay, the indenture ceased to have any opera-

tion." The act " concerning the introduction of negroes and
mulattoes into this territory," passed September the 17th,

1807, contains no provision as to the consequences of the

death of the master, upon the indentured servants. But by
the third section of the sixth article of the constitution of this

state, before referred to, it is declared that "each and every

person, who has been bound to service, by contract or inden-

ture, in virtue of the laws of Illinois territory, shall be held,"

&c. From this phraseology it would seem that the convention

recognized the existence of more than one law that had refer-

ence to the indenturing and registering of negroes and mulat-

toes.

It hence becomes necessary to inquire into all the laws of

the territory in relation to this description of persons. By
the seventh section of the act entitled "an act concerning

executions," passed the 17th of September, 1807,* being the

same day on which the indenturing law was passed, it is en-

acted, "That the time of service of such negroes or mulat-

toes, may be sold on execution against the master, in the

same manner as personal estate, immediately from which

sale, the said negroes and mulattoes shall serve the purchaser

or purchasers for the residue of their time of service." By
the act entitled "an act to regulate county levies,"! passed

the same day, "bound servants," are declared to be taxable

as property. And by the third section of the act entitled

" an act concerning servants,":): passed on the said 17th day

of September, 1807, it is declared that " the benefit of the

said contract of service shall be assignable by the master, to

any person being a citizen of this territory, to whom he shall,

in' the presence of a justice of the peace, freely consent that

it shall be assigned, the said justice attesting such tree con-

sent in writing, and shall also pass to the executors, admin-

istrators, and legatees of the master." But by a strict and

literal construction of the language employed in the first sec-

tion of this statute, to which the word "contract," in the

third section refers, it might be considered doubtful whether

the words "negroes and mulattoes," under contract to serve

another, embrace the negroes and mulattoes registered and

* Kev. code of 1807, vol. 1, p. 188. + Ibid., vol. 2, p. 608. J Ibid., p. 647.
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indentured under the act "concerning the introduction of

negroes and mulattoes into this territory," or only negroes

and mulattoes who shall come into this territory under " con-

tract to serve another." But when it is recollected that the

convention supposed that there were several laws on the sub-

ject of indentured and registered servants, I have no hesita-

tion in concluding that the act concerning servants embraced
indentured servants. It is also a rule in the construction of

statutes, that the sense which " the contemporaneous members
of the profession had put upon them, is deemed of some impor-
tance, according to the maxim that contemporanea expositio

est fortissima in lege." 1 Kent's Com., 434. I have been
informed that the members of the bar always understood the

act concerning servants, had application to indentured and
registered servants, and upon that opinion the community at

large have supposed that these persons might be sold, with
the consent of the servants, and that they went to the admin-
istrator in the course of administration. It is a further rule

in construing statutes, that "several acts in pari materia, and
relative to the same subject, are to be taken together and
compared in the construction of them, because they are con-

sidered as having one object in view, and as acting upon one
system. This rule applies, though some of the statutes may
have expired, or are not referred to in the other acts. 1

Kent's Com., 433. The first legislature, after the adoption
of the constitution of this state, in the act entitled " an act

respecting free negroes and mulattoes, servants and slaves,"

passed 30th of March, 1819,* have adopted the third section

of the "act concerning servants" verbatim, though from the

context it does not appear that any contract of service is

before spoken of. This section of the act of 1819, can not
have any object or meaning, unless it have reference to the

indentured and registered servants mentioned in the consti-

tution. I thence conclude that the third section of the act
" concerning servants," and the 11th section of the act of

1819, embrace indentured and registered servants, and con-

sequently, upon the death of Joseph Jay, the plaintiff went
to the administrator as assets. The third objection to the

plea is, that it is uncertain whether the defendant claims the

service in virtue of his being administrator or heir % This
objection is, I think, fatal. The plea, in this respect, is

wholly indefinite. If the defendant claims the plaintiff in

his character as heir, there is no law to sanction the claim.

If the services of the plaintiff are to be considered as prop-

* Laws of 1819, p. 358.
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erty, by the common law, they would go as assets to the ad-

ministrator, and the statutes that I have referred to, give the
same direction. Should the party claim the defendant as

administrator, still the plea would be bad, as an administra-

tor would only have the custody of the plaintiff for safe

keeping, until her time of service could be sold; as adminis-
trator, he had no power to compel the plaintiff "to attend to

the ordinary business of him, the said defendant." On the

ground that the plea is too uncertain as to the character in

which the defendant claims the services of the plaintiif, and
upon the further ground that in neither capacity can the de-

fendant claim her services, the judgment must be reversed.

The plea is also defective, in point of form, for not answering
the wounding. It was urged on the argument, that plain-

tiff, having demurred to defendant's plea, and having subse-

quently withdrawn it, and replied, upon the demurrer's being
overruled in the court below, it is now too late to object to

the plea. The withdrawing the demurrer, is as if it had
never been put in; consequently, when a good declaration is

filed, the defendant must interpose a good bar, or else the

plaintiff is entitled to recover. It is a rule of pleading, that
" a demurrer by either party, has the effect of laying open to

the court, not only the pleading demurred to, but the entire

record, for their judgment upon it as to the matter of the

law." 1 Saund., 285, (n. 5). And "if two or more of the

pleadings be bad in substance, the court will give judgment
against the party who committed the first fault." ArckhohVs
civil pleadings, 351. Therefore, notwithstanding the plain-

tiff's replication may be bad, of which I give no opinion, if

the plea also be bad, judgment must be for plaintiff. I am
of opinion that judgment must be reversed with costs, and

that the proceedings be remanded to the Randolph circuit

court, with liberty to defendant to amend his plea, on pay-

ment of the costs occasioned thereby, (a) (1)

Judgment reversed.

Baker, Breese, and Cowles, for plaintiff in error.

McRoberts, Young, and T. Reynolds, for defendant in error.

(a) The effect of the ordinance of 1787, having undergone discussion in the

supreme court <f Missouri, a reference is here made to tue eases there de ided.

Merry v. Tiffin and Menard, Dec. sup. court, Mo.. 725. This case is now
before tiie supreme court of the U. S. Winney v. Whitesides, ibid., ^72.

Vide the case of Nance, a girl of color v. Howard, ante, p. 242.

(1) See note to the case of Nance, &c. v. Howard, ante p. 242.
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Joseph Duncan, Appellant v. Inoles and Burr, Appellees.

APPEAL FKOM JACKSOK

If a defendant in a suit at law can not prove his defense, he should file a bill

for a discovery, and if he has a legal defense and neglects to make it, equity
will not relieve.

Opinion of the Court by Justice Lockwood. This was a "bill

in chancery, filed by the complainant, to perpetually enjoin a

judgment obtained in the Jackson circuit court, in favor of

the defendants, against the complainant. The bill states that

the recovery was had on a judgment obtained in the state of

Kentucky. The court, after a careful perusal of the bill, are

clearly of opinion that the bill discloses no ground for the

interference of a court of equity. If the complainant could
not prove his defense, it was his duty to have filed a bill of

discovery when the suit in Kentucky was pending against

him. The law is well settled, if a party has a legal defense

to a suit at law, and neglects to make it at the proper time,

he is precluded from seeking relief in equity. Judgment
affirmed with costs, (a) (1)

Judgment affirmed.
Blackwell, for appellant.

Cowles, for appellee.

(c Vide Hubbard v. Hobson, ante, 190. Crow's executors v. Prevo ante, 216

(1) See note to Moore et al. v. Bagley et al., ante, p. 94.
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Kimmel v. Schwartz.

Peter Kimmel, Plaintiff in Error, v. Jacob Schwartz,
Defendant in Error.

EKROK TO JACKSON.

To take a case out of the statute of limitations, proof that the defendant
promised to pay the debt is insufficient, without evidence of the original
consideration of the indebtedness. (1)

The promise to pay a debt barred by the statute only removes the bar, and
leaves the case to be proved, as if no statute had been pleaded.

The rule, as to what proof is required to take a case out of the statute is this

:

The promise to pay must be absolute and unqualified, and is not to be ex-
tended by implication or presumption beyond the express words of the
promise.

It is correct to substitute another person as security for costs, and then
permit the discharged security to testify.

This was an action of assumpsit, for goods, wares, and mer-
chandise, sold and delivered, money lent and advanced and
on an account stated, brought in the Jackson circuit court,

by Schwartz against Kimmel. Kimmel pleaded non assump-

sit, upon which issue was joined, and non assumpsit within

five years. This plea was traversed and an issue to the coun-

try; jury and verdict for the plaintiff for two thousand one

hundred and thirty-one dollars and thirty-one cents. The
defendant moved for a new trial for the following reasons :

1. The suit was brought without the authority of the plain-

tiff.

2. The plaintiff is, and has been insane since and before

the pretended existence of the alleged cause of action.

3. No promise to pay within five years was proved.

4. The plaintiff never knew of the action or cause of action.

5. The verdict is against law and evidence.

The motion for a new trial was overruled, During the

progress of the trial, and after the plaintiff had gone through

with the testimony on his part, the defendant moved the court

to exclude the evidence from the jury, and direct as in case

of a nonsuit. Which motion the court overruled, to which

opinion of the court the defendant excepted. From the bill

of exceptions, the following is the testimony given on the

trial, by plaintiff : Eli Penrod, a witness for plaintiff, testified

that about two years before the trial, he was living at the

defendant's house, when Mrs. Schwartz, the wife of the plain-

tiff, was there, and asked the defendant for money, and said

that the defendant owed her for a long time; the sum asked

for by Mrs. Schwartz was about two thousand five hundred

dollars. The witness understood from the conversation be-

(1) See note to Mellick v. De Seelhorst, ante, p. 221.
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tween them that she had let defendant have notes which he
had collected, and had also lent him money—that during
the same conversation, defendant said he had not the money-
then, but that he was going to ISTew Orleans and would get

money, and when he returned, if she would send one of her

boys with him to Shawneetown to prove a paper or some
hand writing, witness did not recollect which, he would pay
her, to which Mrs. Schwartz replied, that the boys did not

know any thing about the hand writing. The witness further

stated, that at the time of this conversation, there were no
persons present, but defendant, Mrs. Schwartz, and witness,

and he does not know whether she had any papers in her
hands or not; that she was there about half an hour.

Susannah Will testified, that she went in company with
Mrs. Schwartz to see defendant, and that Mrs. Schwartz told

defendant, in the presence of witness, that he owed her the

sum of two thousand five hundred dollars, and that she want-
ed it. To which the defendant replied, yes, but said he had
not the money to pay her. The time of this conversation

was about four years before the commencement of the suit.

This witness also stated, that about two years thereafter, de-

fendant was at her, witness' husband's house, and in a con-

versation with witness, defendant said that he had rented a

house in Arkansas, for a tavern, and wanted Mr. Will to

move there and keep a tavern, and said he would try to make
up for Mrs. Schwartz five or six hundred dollars. Witness
further stated, that Mrs. Schwartz was the sister of defend-

ant, and that her husband, the plaintiff, had never been in

this state; that Mrs. Schwartz, with the family, had lived in

it about seven years, apart from the plaintiff, and that she

understood that this claim on defendant was for money that

Mrs. Schwartz had lent him.

Conrad Will testified, that in the year 1817, he had a set-

tlement with defendant, at Kaskaskia, in which he fell in de-

fendant's debt, and Mrs. Schwartz said she would take witness

for her debtor, and credit defendant with the amount on the

ten hundred and fifty-five dollars which she had let defend-

ant have at Pittsburgh, which arrangement the defendant
agreed to. He also understood from Mrs. Schwartz, that this

ten hundred and fifty-five dollars had been settled.

George Schwartz, the son of the plaintiff, testified that in

the month of August, 1824, shortly before the commencement
of this suit, he went to the defendant and asked him for the

sum of 2,132 dollars thirty-seven and a half cents, which the

defendant was owing them. To which defendant replied, that

that was the sum, but said also that he had settled it with
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George Kimmel; that the demand against defendant for said

sum of money was created twelve or thirteen years ago; that

his mother when in Pennsylvania, had frequently let defend-

ant have money; that the amount now claimed was loaned to

defendant by his mother, the plaintiff's wife. On his cross-

examination he stated that the plaintiff lived in the state of

Pennsylvania, and had not been in his right mind or capable

of doing business since the year 1810; that this suit was com-
menced by direction of his mother who has lived in this state

for about seven years, and has been in the habit of transacting

business for plaintiff's family both before and since she came
to this state. This witness was objected to, on the ground
that he was the security for the costs of the suit, but the court

permitted him to be released, and another security substituted.

Judgment being rendered on the verdict against the defend-

ant, he sued out a writ of error, and assigned for error, 1.

The refusal of the court to exclude the testimony and direct

a nonsuit.

2. In permitting the security for costs to be released and

become a witness.

Opinion of the Court hy Justice Lockwood. This was an

action of assumpsit The defendant below plead non assump-

sit, and the statute of limitations. On the trial of this cause,

after the plaintiff, Schwartz, had gone through with his testi-

mony, the defendant moved the court to charge the jury that

the testimony was insufficient, which instruction the court

refused to give, and a bill of exceptions was tendered and

signed, containing all the testimony given in the cause.

"The testimony is very loose, confused and contradictory.

After a careful perusal of it, the mind is left without any sat-

isfactory conclusion as to the real merits of the case.
^
The

duty of the court, in a case thus situated is very difficult.

"We are, however, satisfied that injustice has been done, and

that the cause ought to be presented to another jury.

In a recent case, decided in the supreme court of the United

States, they were of opinion, that proof that defendant had

promised to pay a debt barred by the statute of limitations, is

insufficient, without evidence of the original consideration of

the indebtedness. The promise to pay a debt barred by the

statute, only removes the bar and leaves the case to be proved

as if no statute of limitations had been pleaded. The evi-

dence on this point is very defective. It is impossible to gather

from the proof the precise nature of the original debt. With-

out some clear and distinct evidence of the existence of the

original demand, it was the duty of the court to have bus-
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tained the defendant's motion for nonsuit, or given the

instructions.

As this case will have to go to another jury, the court lay

down the following, as the rule heretofore adopted by this

court as to what proof is required to take a case out of the

statute.

The promise to pay must be absolute and unqualified, and
is not to be extended by implication or presumption beyond
the express words of the promise.

Several other objections have been raised to the proceed-

ings in this cause, but the court do not deem any of them of

sufficient importance to be commented upon, except the objec-

tion that the court suffered the security for costs to be dis-

charged and new security taken, and then permitted the dis-

charged security to testify. This was correct. Security for

costs is in the nature of special bail, except the liability is

not so great, yet bail are often discharged in order to obtain

their testimony.

The judgment must be reversed with costs, and the cause

remanded to the Jackson circuit court, where a venire de novo
must be awarded, (a)

Judgment reversed.

Eddy and Breese, for plaintiff in error.

Baker, for defendant in error.

(a) The statute of limitations, instead of being viewed in an unfavorable
light as an unjust and discreditable defense, should have received such sup-
port from courts of justice as would have made it whai it was intended em-
phatically to be, a statute of repose. It is a wise beneficial law, not designed
merely to raise a presumption of payment of a just debt from lapse of time,
but to afford security against stale demands after the true state of the trans-
action may have been forgotten, or be incapable of explanation by reason of
the death or removal of witnesses. Bell v. Morrison and others, 1 Peter's
Rep., 360.

If the bar of a statute is sought to be removed by the proof of a new
promise, that promise, as a new cause of action, ought to be proved in a clear
and explicit manner, and be in its terms unequivocal and determinate ; and
if anv conditions are annexed, they ought to be shown to be performed.
Id., 862.

If there be no express promise, but a promise is to be raised by implication
of law, from the acknowledgment of the party, such acknowledgment ought
to contain an unqualified and direct admission of a present subsisting debt
which the party is liable and willing to pay. If there be accompanying cir-

cumstances which repel the presumption of a promise or intention to pay; if

the expression be equivocal, vague or indeterminate, leading to no certain
conclusion, but at best to probable inferences which may affect different
minds in different ways, they ought not to go to a jury as evidence of a new
promise to revive the cause of action. Id., 362.

To take a case out of the statute there must be an unqualified acknowledg-
ment not only of the debt as originally due, but that it continues so; and if

there has been a conditional promise, that the condition has been performed.
Bangs v. Hall, 2 Picker. Mass. Rep., 368.

If at the lime of the acknowledgment of the existence of the debt such
36
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The State Bank u Moreland.

The President and Directors of the State Bank of Illi-

nois, Plaintiffs in Error, v. Hazle Moreland, Defendant in

Error.

ERROR TO GALLATIN.

It is regular, under the act of 1825, concerning judgments and executions, to
proceed to foreclose a mortgage for money borrowed of the state bank, by
scire facias.

Opinion of the Court by Justice Lockwood. This action

was commenced by scire facias in the Gallatin circuit court,

on a mortgage executed to plaintiff, and recorded according

to law.

The defendant demurred to the scire facias and judgment
was rendered for defendant. The cause was brought into

this court by writ ot error. The error relied on is, that the

circuit court decided erroneously in sustaining the demurrer
to the scire facias.

It is understood by the court, that the circuit court, in

sustaining the demurrer, went upon the ground that the

bank mortgages do not contain an absolute promise to pay
the money, but in order to charge the mortgagor, it is neces-

sary to refer to a promissory note, deltors the mortgage, in

order to assign a breach of the condition of the mortgage.

If this constitutes a valid objection to proceeding by scire

facias on the mortgage, then the demurrer was properly sus-

tained. By the 18th section of the act concerning judgments
and executions, passed 17th of January, 1825,* it is enacted,

"that if default be made in the payment of any sum of

money, secured by mortgage on lands and tenements, duly

executed and recorded, and if the payment be by install-

ments, and the last shall have become due, it shall be lawful

for the mortgagee, his executors, or administrators, to sue

out a writ of scirefacias, from the clerk's office of the circuit

court in which the said mortgaged premises may be situated,

or any part thereof, directed," &c. If language is compre-

hensive enough to authorize this proceeding by scire facias,

the legislature have certainly employed it in this statute.

acknowledgment is qualified in a way to repel the presumption of a prom'se
to pay, it will not be evidence of a promise sufficient to revive the debt and
take it out of the statute. Sands v. U-eUton, 15 Johns. Rep., 511.

Vide Clemmtson v. Williams, 8 Cranch, 72. Wetzel v.Bvssard, 11

Wheat., 309. Harrison v. Handley, 1 Bibb, 443. Gray v. Lawrldge, 2 Bibb,

284. Orms'ni v. Lelcher, 3 Bibb, 269. Bell v. Rowland's adrrCrs, Hardin s

Rep., 301. Melllck v. De Seelhorst, ante, p. 221.

* Laws of 1825, p. 157.
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Whenever default is made in the payment of any sum of

money secured by mortgage, and the last installment is due,

the mortgagee is allowed to proceed by scire facias. The
payment of the money borrowed of the bank was certainly

secured by mortgage, and consequently the plaintiffs were
authorized to proceed by scire facias. The court are at a

loss to perceive any solid objection to this mode of recover-

ing the money due the bank.

The judgment must therefore be reversed, with costs, and
the cause remanded to the Gallatin circuit court for further

proceedings. (1)

Eddy, for plaintiff in error.

Judgment reversed.

John Adams, ben's., Peter Philips and Jacob Philips,
Plaintiffs in Error, v. Chauncey Smith, Defendant in

Error.

ERROR TO FRANKLIN.

A constable can not enter upon land and take in execution fruit trees stand-
ing and growing—they are part and parcel of the freehold.

It is not error to refuse a new trial.

Opinion of the Court by Justice Lockwood. This was an
action of trespass quare clausum fregit. The defendants
plead not guilty, and Adams justified under an execution
from a justice of the peace against the plaintiff, by virtue of
which he seized and took the apple trees, &c, in the plain-
tiff's declaration mentioned.

To this plea plaintiff below demurred, and the court sus-

tained the demurrer, and on trial of the issue of not guilty,

the jury found a verdict for plaintiff below for 130 dollars,

and judgment was given thereon. To reverse which, a wT
rit

of error has been brought to this court. The first error as-

signed is, that the circuit court erred in sustaining the demur-
rer. The only question presented by the demurrer is, whether
on an execution from a justice of the peace, a constable can
enter on land and sell fruit trees there standing and growing?
This question is easy of solution. Fruit trees are part and
parcel of the freehold, and can in no sense be considered as

(1) See note to Cox v. McFerron, ante, p. 28.
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goods and chattels. How far trees growing in a nursery
might be considered goods and chattels, is not involved in

the question decided by the demurrer, for the plea does not
allege them to be nursery trees intended for sale. The de-

murrer was, therefore, correctly decided.

Another error assigned is, that the court erred in over-

ruling the motion for a new trial. It has been frequently

decided by this court, that overruling a motion for a new
trial, cannot be assigned for error. The judgment below
must be affirmed with costs, (a) (1)

Judgment affirmed.

McRoberts and Huhhard for plaintiffs in error.

Cowles, for defendant in error.

(a) Lord Kenyon, in the case of Penton v. Robarts, 2 East, 88, holds, that
a nurseryman who is a tenant of land, may remove from the land his hot-
houses and green-houses, with the trees growing, which he has erected.

A s to what is personal, and what real property affixed to the soil, vide
Elwes v. Maw, 3 East, 28.

A stone for grinding bark, affixed to a mill, called a bark mill, is not part
of the freehold, but a personal chattel. 6 Johns. Rep., 5.

Wheat or corn growing is a chattel, and may be levied upon by execution.
WMpp'e v. Foot, 2 Johns. Rep., 418.

(1) The question of what is realty and what is personalty, is, as will be
seen by a brief review of some of the authorities, one about which there is

much conn ct of opinion. Browne on Statute of Frauds, page 239, says: " In
certain cases, also, though they (crops, &c.,) are actually growing in land, they
may nwer have any character of realty themselves; as for instance, if the
title to them and the title to the land were originally and have remained
distinct. A familiar case of this is found in nursery trees; the nurseryman
merely using the land for the purpose of nourishing his trees, the interest in
the trees may be considered as separate from the realty, and they may well
be denominated personal chattels, for the wrongful taking and conversion of
which the owner may maintain an action de bonis asportatis." In Smith v.

Surnam, 9 Barn. & Cres., 561, the defendant had agreed to purchase of the
plaintiff a quantity of timber, (most of which was then standing,) at a certain
price per foot. The court held this not to be an interest in land within the
meaning of the statute of frauds.

Sainsbnry v. Matthews, 4 Mees. & Wels., 343, was a contract to sell the
potatoes then growing on a certain tract of land at two shillings per sack,
the p aintiff to' have them at digging time and to dig them. Held not to be
within the statute of frauds.

In Smith v. Bryan, 5 Maryland Rep., 141, the court says: "The principle

to be gathered from a majority of the cases seems to be this, that where
timber or other produce of the land, or any other thing annexed to the iree-

hold, is specifically sold, whether it is to be severed from the soil by the
vendor, or to be taken by the vendee under a special license to enter for that
purpose, it is still, in contemplation of the parties, evidently and substantially

a sale of goods only."

In Bishop v. Bishop. 1 Kernan's (N. Y.) Rep., 123, it was held that poles,

used necessarily in cultivating hops, which had been taken clown for the
purpose of gathering the crop, and piled in the yard with the intention of

being replaced in the season of hop -raising, were a part of the real estate

Gibbs, C. J., in Lee v. Risdon, 7 Taunton, 191, said, that trees in a nursery
ground are a part of the freehold until severed.

In a late case in New York the question was very fully discussed. The
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Jonathan Clark, Plaintiff in Error, v. Levi Roberts,
Defendant in Error.

ERROR TO MONTGOMERY.

If the affidavit upon which an attachment is issued, does not comply with
the requisitions of the statute, all the proceedings under it are void, and
the attachment ought to be quashed.

This suit was originally brought by attachment, before a

justice of the peace in Madison county, sued out by Koberts
against Clark upon the following affidavit viz. :

State of Illinois, Madison county:

Levi Koberts being duly sworn, saith, that Jonathan Clark

facts of that case were as follows: A sculptor placed in the grounds in front
of his house, on a base three feet high, a statute of Washington, weighing,
with its pedestal which was cut from the same block of stone, about three
tons. The base rested on a permanent artificial mound, raised for t at pur-
pose. The statute was not fastened to the base, nor was the latter affixed to

to the foundation upon which it rested : Held, that the statute was a part of
the realty. This decision was placed principally on the intention of the per-
son erecting the statute. Parker, J., who delivered the opinion of the major-
ity of the court, said: "If the statute had been actually affixed to the base by
cement or clamps, or in any other manner, it would be conceded to be a fix-

ture and to belong to the realty. But as it was, it could have been rem wed
without fracture to the base on which it rested. But is that circumstance
controlling? A building of wood, weighing even less than this statue, but
resting on a substantial foundation of masonry, would have belonged to the
realty. A thing may be as firmly affixed to the land by gravitation as by
clamps or cement. Its character may depend much upon the object of its

erection. Its destination, the intention of the person making the erection,
often exercise a controlling influence, and its connection with the land is

looked at principally for the purpose of ascertaining whether that intent
was, that the thing in question should retain its original chattel character, or
whether it was designed to make it a permanent accession to the lands."
Snedcker v. Warring, 2 Kernan's Rep., 170.

In Palmer v. Forbes et al., 23 111., 301, which was a contest between execu-
tion creditors and mortgagees of the radroad, and in which the question
arose as to what was realty, Caton, C. J., said, "We are of opinion that the
rolling stock, rails, ties, chairs, spikes, and all other material brought upon
the ground of the company incumberedby the mortgage, and designed t > be
attached to the realty, should be considered as a part of the realty, and in-

cumbered by the mortgage as such ; but fuel, oil, and the like, which are de-
signed for consumption in the use, and which may be sold and carried away,
and used as well for other purposes as in the operation of the road, and wht'ii
taken away have no distinguishing marks to show that they were designed
for railroad uses, can not, we think, witn any propriety, be treated or cons.d-
ered as anything but personal property, and subject to, and governed by the
law applicable to such property."

Brick, as soon as they are placed in a wall, become attached to the fr e-
hold, and if they are removed from the wall, unless for the purpose of being-
replaced by better material by the person who put them there, the proprL tor
of the soil is the owner of the brick. Moore v. Cunningham, 23 111., 3-'8.

Hewn timbers intended for a granary, fence posts, &c, unattached to t'e
soil, though on the land, are not appurtenances and do not pass by deed.
Cook v. Whiting, 16 111., 480.

See also Clnflin v. Carpenter, 4 Metcalf Rep., 580. Safford v. Annis, 7
Maine Rep., 168. Cutler v. Pope, 13 id., 377. Bostivick v. Leach, 3 jl> y. 476.

Green v. Armstrong, 1 Denio, 550. Westbrook v. Eager, 1 llarr., (N. o.) 81
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is justly indebted to him in the sum of one hundred dollars,

and that the said Clark is privately moving his property out
of the county, and therefore prays an attachment.

Levi Roberts.
Sworn and subscribed before me this 3d day of June, 1826.

E. 'Marsh, J. P.

Judgment was rendered in favor of Roberts, from which
Clark appealed to the circuit court of Madison county. A
motion was there made to quash the attachment, and at the

same time a motion by plaintiff to amend his affidavit. The
first motion was overruled, and the last sustained, to which
an exception was taken. The amended affidavit is in the fol-

lowing form, viz.:

State of Illinois, Madison county

:

Levi Roberts being duly sworn, saith, that Jonathan Clark
is justly indebted to him in the sum of one hundred dollars,

and that the said Jonathan Clark was, at the time of making
the original affidavit in this cause, and suing out the attach-

ment, privately moving out of the county of Madison, so that

the ordinary process of law could not be served upon him,
and therefore prays an attachment.

Sworn to in open court, Aug. 1, 1827.

E. J. West, Clerk
The jury could not agree upon their verdict, and a change

of venue upon motion, notice and affidavit, was ordered, at

the instance of Clark, to Montgomery county.

Upon a trial there, the jury found a verdict for Roberts
for one hundred dollars in damages, and another bill of ex-

ceptions taken to the opinion of the court, in refusing to

admit as evidence a certain agreement between one Piggot
and Clark, which, as it is not noticed in the opinion of the

court, is omitted. The principal errors assigned, are :

1. That the court erred in overruling Clark's motion to

quash the attachment.

2. The court erred in permitting the plaintiff, Roberts, to

amend his affidavit ; and
3. The amended affidavit is also void, it not being sworn

to according to law.

Opinion of the Court oy Justice Lockwood. This action

was originally commenced before a justice of the peace, by
attachment. The affidavit states that Clark, the defendant

below, u
is justly indebted to Roberts, in the sum of one hun-

dred dollars, and that said Clark is privately moving his

property out of the county," &c. Judgment was rendered
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before the justice, in favor of Roberts, for one hundred dol-

lars, and the cause removed to the circuit court of Madison
county, by appeal, and subsequently the venue was changed
to Montgomery, where judgment was again rendered for

Roberts for one hundred dollars, besides costs. The cause is

brought into this court by writ of error. A variety of errors

have been assigned ; it is, however, unnecessary to notice but
one, which is, that the attachment was erroneously issued,

and ought to have been quashed by the court. This objection

is fatal.

The affidavit was necessary to give jurisdiction to the jus-

tice. It does not comply with the requisition of the statute;

hence, all the subsequent proceedings are void. Mantz v.

Hendly, 2 Hen. and Munf., 308. The courts in Kentucky
sanction the same doctrine. The amendment of the affidavit,

will not help the previous illegal proceedings. An affidavit

being the foundation of the proceedings by attachment, must
be framed agreeable to the provisions of the statute, otherwise
the justice has no jurisdiction. The circuit court ought to

have quashed the attachment. The judgment below must be
reversed with costs. (1)

Judgment reversed.

McRoberts, for plaintiff in error.

Cavarly, for defendant in error.

Josiah T. Betts and Samuel Smith, Administrators of Mi-
chael Jones, deceased, Appellants, v. Shadrach Bond,
Appellee.

APPEAL FROM RANDOLPH.

The act of 1823, regulating administrations and the descent of intestates' es-
ta.es, &c, does not apply to tiie estates of those who died before the pas-
sage of the act. Under that law, the judgments obtained against the de-
ceased in liis life-time are 10 be first paid.

Opinion of the Court by Justice Lockwood. This was an
action of scire facias, brought by Bond, against defendants
below, on a judgment obtained against them as administra-
tors, for assets infuturo. The scirefacias alleges that assets

(1 Py the present statute any affidavit or writ of attachment may be
amended, or a new affidavit filed. Purple's statutes, p. 92, sec. 6. Id., p. 98,
sec. 8. JScates

7 Comp., 229. See Phelps v. Young, post.
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had come to the hands of defendants, sufficient to satisfy the

judgment. The defendants set out in their third plea, several

judgments rendered against Jones in his life time, that he
died on the 28th of November, 1822, and that administration

was granted thereon the 3d day of February, 1823, and that

goods and chattels to a small amount have come to their

hands to be administered, which are insufficient to satisfy

those judgments. To this plea Bond demurred, which de-

murrer was sustained. A great variety of other proceedings

were had in the cause, but from the view the court take of

the case, it is unnecessary to recite them. The court, on a

special verdict which was rendered in the cause, gave judg-

ment that Bond was entitled to a pro rata portion of the

assets that had come to the hands of the administrators, with
the judgment creditors mentioned in the third plea, and gave
judgment accordingly. To reverse which judgment, an ap-

peal was taken to this court.

The legislature of this state, on the 12th of February, 1823,

passed an act entitled "an act regulating administrations and
the descent of intestates' estates, and for other purposes," 45

'

which act directs the executors or administrators "of any
person dying testate or intestate within this state, who shall

not have estate sufficient to pay his or her just debir," after

paying funeral expenses and probate fees, to pay the balance,

on the legal demands that then and there be presented, in

equal proportion, according to the amount of the several

demands, without regard to the nature of said demand, not
giving any preference to any debt on account of the instru-

ment of writing on which the same may be found." The
question presented in this case is, whether this act applies to

estates, so as to alter the common law disposition of the

assets, where the intestate died before its passage ? By the

common law, judgments obtained against the intestate before

his death are entitled to a preference in payment over other

debts. Has this statute altered the law, so as to divest cred-

itors of their right to be paid according to the priority secured

to them by the common law ? The language of the statute

is only prospective ; it applies only to cases of persons dying
"testate or intestate," and not to persons who have thereto-

fore died. It does not appear to have been the intention of

the legislature to interfere with rights already vested, but to

give a different rule in future. It is also a general rule, that

all statutes shall operate prospectively only, and courts never
give them a retrospective operation, unless the legislature

* Laws of 1823, p. 127.
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use sucli language as to leave no doubt that such was their

intention, and enlightened courts have ever disputed the

power of the legislature to pass retrospective laws which
take away vested rights. Bash v. Van Kleck, 7 Johns. Rep.,

477. But, as we are clearly of opinion that the legislature

did not intend to apply this act to cases where the intestate-

died before its passage, we think the circuit court erred in

sustaining the demurrer to the defendants' third plea. As
this plea goes to the whole merits of the action, and it ap-

pearing from the special verdict that the plea was proved On
the trial, it is unnecessary to send this cause back to the cir-

cuit court. The judgment is reversed, with costs.

Judgment reversed.

Breese, Cowles, Baker, and T. Reynolds, for appellants.

McRoberts, Young, and J. Reynolds, for appellee.

John Ankeny, Appellant, v. James Pierce, Appellee.

APPEAL FROM JACKSON.

The execution of a note is not evidence of a settlement of all demands due
from one party to the other, anterior to the date of the note.

Opinion of the Court oy Justice Lockwood. Pierce sued
Ankeny in the Jackson circuit court, on a promissory note.

The defendant below pleaded payment, and on the trial of
the cause, proved an account for goods sold and delivered

previous to the execution of the note.

Whereupon, the plaintiff below moved the court to instruct

the jury, " that the execution of the note sued on was evi-

dence of a settlement of all demands due from plaintiff below
to defendant below, up to the date of the note, unless the
defendant had shown, by evidence, that the demands were
not settled at the execution of the note;" which instructions

the court gave, and the defendant below excepted, and
brought the cause into this court by appeal. The onlv ques-
tion presented to this court for its decision is, whether the
instruction prayed for ought to have been given? In a case

where the only proof consists in the production of a note on the
one side, and evidence of an account anterior to the date of
the note, on the other side, it is very difficult for the court

37
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to lay down with precision any general rule applicable to

such cases. The court have not been referred to any ad-

judged cases, or any principle of law, analogous to such a

state of facts, nor have they been able to find any authority

on the subject. The court, therefore, in the absence of au-

thority, must decide this question agreeably to the dictates

of justice and common sense. A knowledge of the manner
in which men generally transact their business, is necessary

in arriving at a correct conclusion to the question presented

in this case. Experience informs us, that notes are fre-

quently given as the consideration for a particular trade,

without any reference to the situation of the account be-

tween the parties—leaving them to be settled at some future

time, or in some particular manner. And notes, also, are

given on the settlement of accounts, and for the balance due
on such settlement. Are there

?
then, in the dealings among

mankind, sufficient uniformity in^ relation to the execution of

notes, to authorize the court to decide that a legal presump-
tion is thereby raised that all previous demands are released

or settled? The court believe, from their experience and
observation, that injustice would too often be done if they

should sanction such a general rule.

It is safer to require a party who resists a demand upon
the ground that it has been settled or paid, to prove in what
manner it was paid. Slight evidence would, doubtless, be

sufficient in this case, to warrant a jury in raising a presump-
tion that the account was settled when the note was exe-

cuted, but without any proof of a settlement of accounts and

a balance struck, it is presuming too much to justify the

court in deciding "that the execution of the note was evi-

dence of a settlement of all demands due from plaintiff to

defendant." The judgment must therefore be reversed with
costs in this court, and the cause remanded, with directions

to the court below, to award a venire de novo (a)

Judgment reversed,

Cowles, for appellant.

Baker, for appellee.

(a) A receipt for rent due at one time, affords a presumption that the rent
due at an earlier date has been paid. 3 Starke's Ev., 10yo.



DECEMBER TERM, 1828. 291

Green v. Atchison.

Wiley B. G-been, Appellant, v. Eunice Atchison, Appellee.

APPEAL FROM PIKE.

Appeal dismissed if copy of record not filed within three days

Reynolds, for appellee, on the 13th day of January, 1829,

moved the court to dismiss this appeal, for the reason that

the appellant has not filed a copy of the record within the

time required by law, and the rules of this court, and cited

the 12th Rule of Court, and Rev. Laws of 1827, page 319.

Per Curiam. This appeal is dismissed, and the appellee

must recover her costs. (1)

Appeal dismissed.

(1) The present statute in relation to filing records in cases of appeal to the
supreme court is as follows: "The appellant shall lodge in the office of the
clerk of the supreme court, an authenticated copy of the record of the judg-
ment or decree appealed from, by or before the third day of the next succeed-
ing term of said supreme court, provided, that if there be not thirty days
between the time of making the appeal and the sitting of the supreme court,
then the record shall be lodged as aforesaid, at or before the third day of the
next succeeding term of said supreme court, otherwise the said appeal shall
be dismissed, unless further time to till the same shall have been granted by
the supreme court upon good cause shown." Purple's Statutes, 828, sec. 48
Scate's Comp., 264. And this is a transcript of the act of 1827.

In Hagar v. Phillips, the appellant filed the record, and moved that the
appellee join in error. The appeal was prayed within thirty days of the
commencement of the term. The motion was refused. The appellant was
not bound to file the record before the next term, and the appellee ought not
fco be compelled to appear before that time. 13 111., 292.

Under the foregoing act it is held that " Where thirty days intervene
between the date of the order of the court granting the appeal, and the first

day of the next term of the supreme court, the record must be filed within
The first three days of that term, although the time between the filing of the
bond and 1 he next term of the supreme court may be less than thirty days."
Vance v. Schuyler ct al., 4 Scam., 286.

Where an appeal is taken to the supreme court, unless the record is filed

within the first three days of the next term, which happens thirty days after
the appeal is taken, or an extension of the time for filing the same is obtained
within the three days, the appeal will be dismissed. It is n t sufficient to
file a motion for this purpose within the three days. Frinfo v. Phelps, 4
Scam., 480.
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Adam Smith, Appellant, v. James A. James, Appellee.

APPEAL FROM MONROE.

Further time to file record on an affidavit that it was through the negligence
of counsel that the record was not filed in time, refused.

Mc Roberts, for appellee, on the 16th of January, 1829
entered his motion to dismiss this appeal because the appel-

lant had failed to file a copy of the record within the time
prescribed by law and the rules of court, and relied upon the

12th Rule and the 33d section of the Practice Act, Rev.
Laws of 1827, page 319.

Ford, contra, read an affidavit stating that it was not owing
to the negligence of the appellant that the record was not

filed, but to that of his counsel, and asked further time to file

the record.

Per Curiam. Let the motion for further time to file the
record be overruled, and the motion to dismiss the appeal

be sustained, and the cause remanded, so that the appellee

may have his execution upon his judgment in the Monroe
circuit court, and also that he recover his s costs against the

appellant. (1)
Appeal dismissed.

(1) See note to last case.
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John Tyler, Plaintiff in Error, v. The People, Defendant
in Error.

ERKOR TO JEFFERSON.

Larceny can not be committed of goods and chattels found in the highway,.
where there are no marks by which the owner can be ascertained ; o e in-
gredient of larceny is wanted in such case, to wit : a felonious taking.

Opinion of the Court oy Justice Browne. This was an
indictment against John Tyler, for a supposed larceny. He j

was tried and a verdict of guilty found against him in the court

below, upon which judgment was rendered
; to reverse which,,

he has brought this writ of error.

The whole of the evidence establishes clearly that the arti-

cle of property for which he was charged with stealing, was
found in the highway, and was a pair of saddle-bags. It was
further proven, that there were no marks by which the owner
could be ascertained.

The question then is, can an individual commit larceny at

all, where the property is found on the highway, and no marks
or brands by which the owner could be distinguished.

Larceny is defined by the books to be "the felonious taking,,

and carrying away of the personal goods of another.'' The
original taking then, in this case, can not by any possible con-

struction that can be given to it, be construed to be with a

felonious intent.
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The court is therefore of opinion that the judgment of the

court below be reversed, and the prisoner set at liberty, (a) (1)

Judgment reversed,

Gatewood, for plaintiff in error.

Eddy, state's attorney for defendant in error.

Vernon, Blake & Co., Plaintiffs in Error, v. W. L. May?
Defendant in Error.

ERROR TO MADISON.

A writ of eiTOr will not lie upon a refusal to grant a new trial.

Opinion of the Court by Justice Smith.* This case comes
before the court on a bill of exceptions to the opinion of the

court, in refusing to grant a new trial. It will be altogether

unnecessary to consider the grounds upon which a new trial

was refused in the court below, because this court has decided,

in the case of Olemson v. .Kruper, ante, page 210, that a refu-

(a) A bona fide finder of an article lost as a trunk containing g^ods, lost

from a stage coach, and found on the highway, is no, gufty of lurcenu by
any subsequent act in secretin u, or appropriating to his own use the uracil

e

found. The Pecple v. Anderson, 14 Johns., 291.

To constitute larceny, the possession of the goods must have been acquired

animo furaudi in the first instance; an intention afterwards lormed
7
of con-

verting them to the party's own use, is not felonious, lb.

If a man lose goods, and another find them and not knowing the owner,
convert them to his own use, this is no larceny, even although he deny the

finding of them or secrete them. Archbold's Ci im. PI., 119.

Where the defendant saved some of the prosecutor's goods from a fire which
happened in his house, and took them home to her own lodgings, but the next
morning she concealed tliem and denied having them in her possession, the

iury finding that she took them originally from a desire of saving them from
the fire, and that she had no evil intention until afterwards, tne judges held, it

was a mere breach of trust, and not felony. Bex v. Leigh, 2 hast P. C, 691.

(1) If a person find an article of personal property in the highway, ,and

converts the same to his own use, not knowing the owner, he is not guilty of

larceny. It is otherwise if he knows the owner when he acquires the pos-

session, or has the means of identifying him instanter, by marks he under-

stands. Lane v. The People, 5 Gilm., 305.

If the owner of goods, alleged to have beim stolen, voluntarily parts with the

possession and title, then neither the taking or conversion is felonious. But
if he parts with the possession, expecting that the identical thing will be re-

turned, or that it shall be disposed of on his account, or in a particular way,

then the thing may be feloniously converted, and the bailee be guilty of a

larceny. Welch v. 'The People, 17 111., 3:39.

Where a bill is put into the hands of a person to procure change, and he
appropriates it, it is larceny. Farrell v. The Pe pie, 16 111., 506.

* Lockwood, J., having been counsel in this cause, gave no opinion.
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sal to grant a new trial is no ground of error, it being entirely

a matter of sound discretion in the court below, to grant or

refuse a new trial. The court, in several other cases, decided

since the case of Clemson v. Kmqjer, have adhered to this

principle, and no reason can be perceived why the present case

should be exempted from the operation of the rule laid down.
The judgment of the circuit court must, therefore, be affirmed

with costs, (a) (1)

Judgment affirmed,
*

Starr, for plaintiffs in error.

Turney, for defendant in error.

Nathan Cromwell, Plaintiff in Error, v. Enoch C. March,
Defendant in Error.

ERROR TO MORGAN.

Where parties agree to submit their differences to arbitration, and agree that
"the award is to be entered of record and mnde a rule of court at the n xt
term, and which award, when entered, is to have the force and effect of a
judgment," it is irregular and erroneous for the circuit court to enter up a
judgment on the award.

Opinion of the Court oy Justice Lockwood. The facts of

this case are, that March and Cromwell, having several mat-
ters of difference, agreed to arbitrate the same, and in their

agreement is the following clause, to wit: "Which award is

to be entered of record and made a rule of court at the next
term of the Morgan county circuit court, and which award,
when entered, is to have the force and effect of a judgment."
Subsequent to the making of the award, March served notice

of his intention to apply for a judgment on the award, and
the circuit court of Morgan county gave judgment by default,

at the April term, 1829, on the award. A writ of error has
been brought to reverse this judgment. Several errors have
been assigned, but the court only deem it necessary to decide,

whether the circuit court had jurisdiction over the case, so as

to give any judgment on the award. By the " act regulating

(a) See cases in relation to new trials in note to the case of Clemson v.
Kruper, ante, p. 210.

(1) See note to Sawyer v. Stephenson, ante, p. 24,
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arbitrations and awards," passed January 6th, 1827,* it is

enacted that "where persons are desirous to determinate dis-

putes by arbitration, agree that their submission to arbitrate

shall be made a rule of the circuit court," and " insert such,

their agreement, in the submission, or in the condition of the

bond or promise;" which agreement, on producing an affi-

davit of the due execution thereof, and filing it in court, may
be entered of record, and a rule of court shall thereupon be
made that the parties shall submit to and be finally concluded
by such arbitration. It is further enacted, "that where the

award shall be for the payment of money only, the same being
returned into and accepted by the court, judgment shall be
rendered thereon for the party in whose favor the award is

made, to recover the sum awarded to be paid to him, together

with the costs of arbitration and the costs of court ;" &c. It

is contended that the agreement that the "award" shall be
made a rule of court, does not bring the case within the

statute. The English statute on this subject contains the

same phraseology, "that the consent expressed in the bond or

agreement, must make the submission a rule of court," and
under their statute it was decided, if the agreement be to

make the award a rule of court, it is not within the act. 2

Sellon's practice, 244, cites Strange, 1178. Upon the au-

thority of this case, the court are of opinion that the circuit

court of Morgan county erred in taking cognizance of the case.

The judgment must therefore be reversed with costs. In giv-

ing this judgment the court do not express any opinion as to

the validity of the award. The arbitration and award will

therefore stand, and the rights of the parties under them, in

the same manner as if no judgment had been rendered on the

award. (1)

Judgment reversed.

Breese and Me Connelly for plaintiff in error.

W. Thomas, for defendant in error.

* Eev. Code of 1827, p. 64.

(1) See note to Chandler v. Gay, ante, p. 88.
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Edwaed Humphreys, Appellant, v. Collier and Powell,
Appellees.

APPEAL FROM RANDOLPH.

On a note made in Missouri and assigned there the lex loci of Missouri as to
the liability of the assignor, is to govern.

The deposition of a witness, stating the contents of a record or written in-
strument, will be rejected upon the general principle that such things can
not be proved by parol, if they are in the power of the party to be produced.

It is irregular for the court to instruct the jury as to the weight of evidence.

Opinion of the Court hy Justice Smith. It does not be-

come important to examine critically more than one of the
grounds relied on as error, to arrive at a correct determina-
tion of the present cause. The action is on an assigned note
made in Missouri on the third of April, 1822,, and payable
five months after date. The declaration contains the usual
counts on a promissory note, and avers the assignment to have
been made on the first day of June, 1825. It also contains
a count for goods, wares and merchandize, and the money
counts. The defendant plead the general issue. It is con-
ceded that the lex loci of Missouri is to determine the liability

of the assignor. (1)

By the laws of the state of Missouri, to show due diligence,

it is rendered unnecessary to prosecute the maker of a prom-
issory note to insolvency, " if it shall appear to the court or
jury that the institution of such a suit would be unavailing;"
see Laws of Missouri, vol. 1, p. 143. Under the provisions of
this law, the plaintiff in the court below attempted to show
that such suit would have been unavailing, because of the
insolvency of the maker of the note, after the assignment
thereof, and before the institution of the present

*

action.

From the bill of exceptions it appears, that for such purpose
the deposition of a witness taken in Missouri was offered in
evidence, and to a part of the interrogatories and answers of
the witness, on his direct examination, the defendant, on the
trial, objected to their being read in evidence to the jury.
The answers of the witness speak of the maker of the note
having, in the year 1823, been discharged under the insolvent

"

laws of the state of Missouri, of the schedule of his property,
and the incumbrances on the same as stated by the insolvent,
according to the witness' recollection, in the schedule.
The court refused to suppress the interrogatories and

(1) See note to Bradshaw v. Newman, ante, p. 133.

38
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answers objected to, and permitted them to be read in evi-

dence. The exception on the trial to the admission of this

testimony, I think well taken. No pare of the rules of evi-

dence is better settled than the one that parol evidence can
not be given, of the contents of a written instrument or record

in the power of the party to produce, because it is neither the

highest nor best of which the case is susceptible. The evi-

dence of insolvency, or of the uselessness of a prosecution

against the maker of the note, might no doubt have been
proved by facts tending to show such insolvency connected
with general reputation as to that point; or it might have
been proved by the introduction of the record of his dis-

charge under the insolvent laws of Missouri, and his subse-

quent poverty and inability to discharge the note in question,

but the witness ought not to have been permitted to speak of

the contents of a record which must necessarily have involved

the correctness of his own recollection.

The application to suppress such portions of the deposition

was correctly made, and ought, I think, to have been granted,

Under the count for goods, wares and merchandize, the evi-

dence offered, so far from sustaining that count, directly neg-

atives the indebtedness of Humphreys in the character of

purchaser. The testimony is clear, that the note was received,

at least, in payment for the goods, with the usual recourse

against the indorser or assignor, and if any inference is to be

drawn from the statement of the witness, that it was given

and received at a discount, as he understood from both the

parties, of ten per cent., it would seem to authorize not only

that presumption, but that it was intended to have been in

full, without recourse to the assignor afterwards. The instruc-

tions of the judge to the jury as to the weight of evidence,

was perhaps unnecessary and irregular, but as he subsequently

instructed them that they were the sole judges of the testi-

mony and its character, it does not become necessary to decide

on that point. (2) The judgment of the c rcuit court must

(2) The act of Febmary, 1847, prov des that " hereafter, no judge of the cir-

cuit court shall instruct the petit jury in any case, civil or criminal, unless
such instructions are reduced to writing." 'Purple's Statutes, p. 829, sec. 60.

Scates' Comp., 261.

Under this statute it is held that the court is not prohibited from giving in-

structions of its own accord, such as are applicable to the ca c e, provided they
are given in writing. Brown v. The Peop< e, 4 Gilm., 441. Bloomer v. Shcr-
ill, il 111., 484. Galen l and Chicago Union Railroad v. Jacobs, 20 111., 478.

A judi>e has no authority on the trial of a cause, to affect or change the law
as stated in the written instructions, by any expression not in writing. R^y
v. Wooteis, 19 111., 82.

An in st uction asked for, which has no application to the case proved, is

abstract and shou.d not be given. Riley v. Dickens, ,9 ill., 29.
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be reversed, the case remanded to the court below with in-

structions to cause a venire de novo to be issued, (a)

Judgment reversed.

Hall, for appellant.

Breese, for appellee.

Instructions not based on evidence should not be given. Chicago, Bur-
lington & Quincy R. R. v. George, 19 111., 510. Hosley v. Brocks, et ux., 20
111., 115. Coughlln v. The People, 18 111., 2m.

Where substantial justice has been done, even if improper instructions
have been given, a judgm nt will not be disturbed. Ne<* lurk v. Cone, 18 LI.,

449. Dishon et al , v. Schorr, 19 111., 59. Elam v. Badger, 23 111., 498. How-
ard Ins. Co. v. Cornick, 24 111., 45".

The right of a party to ask instructions must have some limit, and the su-
preme court will not sanction the abuse of it. Fisher v. Stevens, 16 111., 397.

A judge may. of his own motion, instruct the jury, and it may often be his
duty 'to do so. Stumps v. Kelly, 22 111., 140.

The practice of instructing a jury to find for the defendant, as in case of a
nonsuit, is not adopted in this state. Ibid.

It is objectionable that instructions be drawn at great length, and have "in-
jected "into them an argument of the case. They should be concise, and
briefly present the points of law on which the party relies. Merritt v. Mer-
ritt, 20 111., 65.

Instructions should be as few and simple as possible, otherwise they are
more likely to mislead the jury. Sprlngdale Cemetery Association, v.

Smith, 24 111., 480,

We have cited above the case of Ray v. Wooters. 19 111., 82, but with all due re-
spect to the opinions of the court, we can come to no other conclusion than
that the case wms improperly decided. It was admitted that the qualifica-
tions made by the judge were, immaterial. The cases of Ncwkirk v. Cone, 18
111., 449, and Dishon et al. v. Schorr, 19 111., 59, expressly assert, that although
errors may have been committed in the evidence or insfruc ions, yet if sub-
stantial justice has been clone, a case will not be reversed. It is said the stat-

ute provides that a judge shall give no instructions except in writing. So the
statute also provides a ju Ige shall do many other things, the not doing of
which will nor, unless a party has been prejudiced thereby, be grounds of
error. A negro or Indian is called by a plain iff as a witness, instead of
testifying for the plaintiff, his testimony is entirely for the defendant. The
statute says he shall not be a witness; but the defendant can not assign as
error that he w <s ail »wed to be called as a witness, because he is not injured
by it. Suppose in this case the qualification s of the judge, if material, were
wholly in favor of Ray, and still the jury found against him. lie could not
complain, and why? Because it was an error in his own favor, and it nas
always been held that a party can not except to an error in his own favor.
Smith v. Williams. 22 Ills., 357. We can not but think that the point on
which this case ought to have turned was overlooked bv the court.

(a) The court may give an opinion to the jury upon the weight of evidence,
or may decline so to do; and if the evidence is doubtful, it is most proper to
leave it to the jury. Consequa v. Witlings et al., 1 Peter's C. C. R., 225.
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David Ingalls, Appellant, v. George T. Allen, Appellee

APPEAL FROM MORGAN.

To say of the plaintiff in an action of slander, "that he, or somebody, had
altered the credit, or indorsement on a note, from a larger to a less sum,
and that ihe note would speak for itself," is not actionable, as the charge
is not positive, but in the disjunctive, and for aught that appears, he may
have altered the credit or indorsement on his own note and violated no
law in doing it.

Opinion of the Court by Justice Browne. This was an ac-

tion of slander, in which there are several counts laid in the

declaration, one of which charges these words :
" He, (mean-

ing the plaintiff,) forged the indorsement of a credit on a

promissory note made by said defendant to said plaintiff, by
which the same was changed from a greater to a less

amount." The other counts are in substance the same.

The defendant below, pleaded not guilty. The jury brought

in a verdict in favor of the plaintiff below, for fifty dollars,

upon which judgment was entered, and to reverse which an

appeal is brought to this court. The following bill of excep-

tions shows all the evidence given in the trial below : "That
upon the trial Rice Dunbor, the first witness introduced on

the part of the plaintiff, stated that he was present when the

plaintiff told the defendant that he, the defendant, had

charged him, the plaintiff, with forgery, by having altered

the signature of a note or the indorsement, but did not recol-

lect which. The defendant replied, that he did not know
that he had said so, but that the note would show for itself,

and that he would not take back his words. Abram Yance,

a witness introduced by plaintiff, stated, that he met with

defendant in the street, and that the defendant told the wit-

ness that the plaintiff had altered the signature, or the in-

dorsement on the note, but could not recollect which.

Murry McConnell, also introduced as a witness on the part

of the plaintiff, stated, he heard defendant say that he, plain-

tiff, or somebody, had altered the credit or indorsement on a

note, from a larger to a less sum ; that the note speaks for

itself. Charles F. Morgan, who was likewise introduced as a

witness on behalf of the plaintiff, stated, that he was present

at the conversation between plaintiff and defendant, as stated

by the first witness, Mr. Dunbor, and stated that Mr. Ingalls

said the note had been altered, and that it would show for

itself." This was all the evidence. From the whole of the

evidence, the party might have altered the indorsement or

credit, and still, no criminality attach to his conduct. The
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charge is not positive, but is in the disjunctive ; he is charged
with being guilty of one thing or another. For aught that

appears, he may have altered the indorsement, or credit, on
his own note, and violated no law in doing it. The judgment
of the court below must therefore be reversed. (1)

Judgment reversed.

McjRoherts, for appellant.

MeConnell and Thomas, for appellee.

(1) In McKee v. Ingalls. 4 Scam., 30, the words were, " You are a damned
thief." " If you have got money you stole it." " I believe you are a damned
thief. I believe you will steal." The court instructed the jury, "That the
words 'If you have any property you stole it; I believe you will steal;' and
other similar conditional expressions, are not such words as will sustain this
action; and the jury can not find a verdict against the defendant for using
such words." The supreme court held the instruction to be correct.

It is not actionable to charge a man with an intent to commit a crime. Id.

The words, " I have every reason to believe he burnt the barn," and " I
believe he burnt the barn," are actionable. Logan v. Steele, 1 Bibb. 593.

To say, '-My watch lias been stolen in widow Miller's bar room, and I have
reason to be.ieve that Tiny Miller took it, and that her mother concealed it,"

is actionable. Miller v Miller, 8 Johns., 74.

To say of a person, " It is the general opinion of the people in J's neighbor-
hood, that he burnt C's gin house," is actionable. Waters v. Jones, 3 Port., 442.

Charging a person wi h being a mulatto, and "akin to negroes," is not
aciionable. Barret v. Jarvls, 1 Hammond Rep., 83. Otherwise in South
Carolina. Eden v. Legare, 1 Bay, 171. AiMnson v. Hartley, 1 M'Cord, 203.

King v. Wood, 1N.& M., 184.

Words calculated to induce the hearers to suspect that the plaintiff was
guilty of the crime alleged, are actionable. Drummond v. Leslie, 5 Blackf,,
453.

Ambiguous words are slanderous, if the hearers understood them to impute
a crime. Dorland v. Patterson, 23 Wend., 422.
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Ignatius R. Sims, Appellant, v. Joseph Klein, Appellee.

APPEAL FROM MORGAN".

Fraud vitiates every contract, but every false affirmation does not amount to
a fraud. (1)

A plea to an action on a note for the payment of money, alleging that " it was
obtained by fraud and circumvention, in this, that the plaintiff represented
himself to be the owner of .100 head of hogs, and 54 head of cattle running
in the neighborhood of his farm, and that they were worth $300, being the
property for which the note was given, wiien in truth, plaintiff had not
that number, nor were they good and valuable as represented," is bad,
inasmuch as it does not allege the plaintiff used any means to deceive
or circumvent defendant, and it was in his power by ordinary precaution
to have ascertained the 'value and number. (2)

A plea of failure of consideration should allege specially in what the failure
consisted, and the extent of it. The statute authorizing pleas to the con-
sideration of a note, enumerates four grounds of defense : 1. Where the
bond is entered into without any good or valuable consideration: 2. Where
the conside ation has wholly failed: 3. Where fraud and circumvention
have been used in obtaining it, setting forth the facts which constitute
fraud, &c, and 4. Where there has been a partial failute of consideration,
setting forth in what it consisted. Precision as to the extent of the failure
of the consideration is necessary to enable tiie court to give judgment for
the residue. (3)

Opinion of the Court oy Chief Justice Wilson. This is an
appeal from a judgment of the Morgan circuit court. The
action was commenced in the court below, by Klein against

Sims, upon a note under seal. The defendant filed two pleas,

both of which were demurred to, and the demurrers sustained

by the court, and judgment was rendered for the plaintiff upon
the note, from which judgment Sims appealed to this court,

and now assigns for error the decision of the court, in sus-

taining the deinurrers to the pleas. The first plea alleges that

the note upon which the action is brought, was obtained by
fraud and circumvention, and charges the fraud and circum-

vention to consist in the plaintiff's representing himself to be

the owner of a hundred head of hogs and fifty-four head of

cattle running in the neighborhood of his farm, and that they

were worth 300 dollars, being the property for which the note

was given, when in truth the plaintiff had not that number
of hogs and cattle, nor were they good and valuable as repre-

sented.

(1) See note (1) to the case of Bryan et al. v. Primm, ante, p. 59.

(2) Fraud which will vitiate a negotiable instrument in the hands of a
bona fid' assignee, must be in obtaining the making or execution of the note.

A fraud in the consideration will not be sufficient. Woods v. Hines, 1 Scam.,
•103. Mil'ford v. Shepherd, ib., 583. Adams v. Wo ddridge, 3 Scam., 256. See
note 3, to Mason v. Buckmaster, ante, 27.

(3) See note to Taylor v. Sprinkle, p. 17. Wood et al. v. Goss et al, 21 111.,

604.
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The court recognize the principle, that fraud vitiates and
renders' void every contract by which it is obtained, but every

false affirmation does not amount to a fraud. A knowledge
of the falsehood of the representation must rest with the

party making it, and he must use some means to deceive or

circumvent. This plea contains no charge of this kind, it

only alleges the number and value of the cattle and hogs to__

be less than was represented by the plaintiff, Klein. As
regards their value, that was clearly a matter of opinion,

and by an ordinary degree of precaution the defendant might
have ascertained the number. To this plea then, the demur-
rer was properly sustained. The second plea is of a two-fold

character ; it commences as a plea of part failure of consid-

eration, which goes to only a portion of the action, and con-

cludes as a plea of fraud, which is a defense to the whole
action. It contains two distinct grounds of defense, which,

if properly pleaded, though in the same plea, could not for its

duplicity be taken advantage of, upon general demurrer.

But is it not defective in substance %

The statute under which this plea is filed,* enumerates four

grounds of defense to an action upon bonds or other writings,

for the payment of money, &c.

1. Where the bond is entered into without any good or val-

uable consideration.

2. Where the consideration has wholly failed.

3. Where fraud and circumvention have been used in ob-

taining it ; and
4. Where there has been a part failure of the consideration.

These are all separate and distinct grounds of defense, and
should be so pleaded. If a bond is given without any good
or valuable consideration, that fact may be pleaded generally.

If fraud is relied upon, the plea must set forth facts which
constitute fraud. If a total failure of consideration is relied

on, the manner must be shown, and where a partial failure of
consideration is relied on, as is the fact in this case, it is nec-

essary to set forth in what the failure consisted. The plea
should be as broad as the evidence, and upon the same prin-

ciple, the extent of the failure of consideration should be
specially alleged.

The plea in this case alleges fraud, but does not specify in

what ; it also alleges a part failure of consideration, and does
partially show in what it consisted, but the extent is not speci-

fied; in this respect the plea is substantially defective. Pre-
cision as to the extent of the failure of the consideration, is

* Kev. Laws of 1827, p. 322, sects. 5, 6.
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essential, in order to enable the court to render judgment for

the residue. The judgment of the court below is affirmed
with costs, (a) Judgment affirmed.

Cowles, for appellant.

W. Thomas, for appellee.

John Doe, ex dem. Moore and others, Plaintiffs, v. Samuel
Hill, defendant.

AGREED CASE FROM MONROE.

A confirmation made by the governor of the North-west Territory, on the
12th of February, 1799, to a person claiming a tract of land in said terri-
tory, is, under the resolutions and instructions of congress, of June and
August, 1788, valid, and operates as a release, on the part of the United
States, of all their right.

Under this power to confirm, the governor was not limited to any definite
number of acres, but could confirm to the extent claimed by the settler.

A confi mation so made by the governor, can not be nullified by any act of
congress.

It is not necessary that it should be proved that the premises claimed lie-

within the limits prescribed by the resolutions of congress, passed in 1788,
be ause by the resolutions of 28th of August, 1788, the improvements of
the settlers were reserved for them, whether they were within or without
the reserved limits.

In order to show the deed of confirmation, it is not necessary that any evi-
dence should be given of their title to the land, because the power of the
fovernor was plenary, and his decision on the claims presented to him is

hiding on the United States.

By the deed of cession of 1784, from Virginia to the United States, congress
were obliged to confirm the settlers in iheir possessions and tities.

Opinion of the Court by Justice Lockwood. This is an
action of ejectment, commenced in the Monroe circuit court,

for the recovery of a tract of land situate in Monroe county.

On the trial, a special verdict was found, which contains in

substance the following facts : That on the 12th day of Feb-
ruary, 1799, Arthur St. Clair, then governor of the territory

north-west of the river Ohio, granted his deed of confirmation

or patent to Nicholas Jarrot, to the premises set out in the

plaintiff's declaration, which deed of confirmation is as fol-

lows, to wit:

(a) Cases of failure of consideration, &c. Taylor v. Sprinkle, ante, p. 17.

Cornelius v. Vanorsdall, ante, p. 23. Poole v. Vanlandirigham, ante p. 47.

Bradshaw v. Newman, ante, p. 133.

Where the vendee purchases a chattel on sight which the vendor affirms

to be worth much more than its real value, no action lies, there being neither
fraud nor warranty. Davis v. Meeker, 5 Johns. Rep., 354.

A mistaken opinion of the value of property if honestly entertained, and
sta:ed as opinion merely, unaccompanied by any assertion or statement
untrue in fact, can not be considered as a fraudulent misrepresentation.
Hepburn et al. v. Dwnlop et al., 1 Wheat., 179, 189.
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" Territory of the United States, north-west of the Ohio.

Arthur St. Clair, governor of the territory of the United
States north-west of the Ohio, to all persons who shall see

these presents, greeting:

Know ye, that in pursuance of the acts of congress of the

20th of June, and 28th of August, 1788, and the instructions

to the governor of the said territory, of the 20th of August
of the same year, the titles and possessions of the French and
Canadian inhabitants, and other settlers in the Illinois coun-

try, and at St. Vincennes, on the Wabash, the claims to

which have been by them presented, have been duly exam-
ined into, and Nicholas Jarrot lays claim to a certain tract or

parcel of land, lying and being in the county of St. Clair,

and bounded in manner following, to wit: (here the gov-

ernor's confirmation sets out the boundaries:) to which, for

anything appearing to the contrary, he is rightfully entitled, as

assignee of Philip Engel. Now, to the end that the said Nich-
olas Jarrot, his heirs and assigns, may be forever quieted in

the same, I do, by virtue of the acts and instructions of con-

gress, before mentioned, confirm unto Nicholas Jarrot, his

heirs and assigns, the above described tract or parcel of land,

lying and being in the county of St. Clair, and containing;

778 acres and 131 perches, together with all and singular,

the appurtenances whatsoever, to the said described tract or
parcel of land with the appurtenances, to him, the said Nich-
olas Jarrot, to have and to hold, to the only proper use of the
said Nicholas Jarrot, his heirs and assigns, forever: saving,,

however, to all and every person, their rights to the same or
any part thereof, in law or equity, prior to those on which
the claim of the said Nicholas is founded.

In testimony whereof, I have hereunto set my hand, audi
caused the seal of the territory to be affixed, at Cincinnati,,

in the county of Hamilton, on the 12th day of February,.
A. D. 1799, and of the independence of the' United States,,

the 23d.

Arthur St. Clair.

Registered: Wm. E. Harrison, secretary of the territory.

Recorded 19th of October, 1804.

The verdict further finds, that on the 2d day of January,
1801, Jarrot conveyed the above mentioned premises, by
deed of bargain and sale, to one George Lunceford. That
the lessors of the plaintiff are the only heirs at law of said
George Lunceford ; that the premises mentioned in the gov-
ernor's confirmation were surveyed by Daniel McCann, who
was lawfully authorized to survey such claims, and was after-

39
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wards surveyed by ¥m. Rector, deputy surveyor of the

United States, for the said George Lunceford, prior to the

year 1812. The jury also find, that after the above recited

confirmation and surveys were made, that the board of com-
missioners at Kaskaskia, who were empowered by the act of
congress, bearing date the 20th day of February, 1812, to

revise and re-examine the confirmation to land made by the

governor of the north-west territory, did, in pursuance of the

said act, after an examination of the said claim, make a report

thereon to the government of the United States, whereupon
the government of the United States, by its proper officers,

did reject the same.

The jury also find, that the said premises were afterwards

exposed to public sale by the government of the United
States, and that the defendant, Samuel Hill, became the pur-

chaser of about 320 acres thereof, and has paid therefor, and
obtained a patent from the United States.

Now, if the court should be of opinion that the law of the

case is with the defendant, then the jury find him not guilty;

but if the court should be of opinion, from the whole state-

ment of facts here found, that the law is in favor of the

plaintiff, then the jury find the defendant guilty of the tres-

pass in the declaration mentioned, and assess the plaintiff's

damages at one cent. On this verdict, the circuit court ren-

dered judgment for the defendant, and the cause is brought
into this court by consent. On the part of the plaintiff, it

was contended:

1. That the governor had full power to make the confirma-

tion, and thereby a title in fee simple in the premises was
vested in Nicholas Jarrot, which no subsequent act of the

government of the United States could divest.

2. That congress had, by their legislation, recognized the

confirmations, and thereby had, if there was any defect of

power in the governor, made his acts valid.

On the part of the defendant it was urged:

1. That the governor had no power to make the confirma-

tion.

2. That he had exceeded his authority.

3. That congress have the power, admitting the governor
acted in pursuance of law, to nullify his acts.

4. That the verdict is defective, because it does not appear
that the premises lie within the limits prescribed by the reso-

lution of congress, passed in 1788; and
5. Because the verdict does not find that plaintiff had a

previous estate, for the confirmation to act on.

1 propose to examine the correctness of the several positions
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advanced by the counsel for each of the parties. It was con-

ceded on the argument that the United States were the origi-

nal proprietors, and the source from whence the title of both

parties were derived to the premises.

It is a principle in the action of ejectment, that let the

defendant's title be ever so defective, still it is incumbent on
the lessors of the plaintiff to furnish evidence of a good title

in themselves. Has such evidence been produced ? In order

fully to understand the nature of the title exhibited on the

part of the lessors, it will be necessary to take a concise view
of the history of this country, and the legislation growing out

of it.

The whole territory north of the river Ohio, and west 01

Pennsylvania, extending northwardly to the northern bound-
ary of the United States, and westwardly to the Mississippi

river, was claimed by Virginia to be within her chartered

limits, and during the revolutionary war her troops conquered
the country, and Virginia came into the possession of the

French settlements situated on the Mississippi river. New
York, Connecticut and Massachusetts, also claimed portions

of the same territory. Other states, whose limits contained
but small portions of waste and uncultivated lands, con-

tended that a portion of the uncultivated lands claimed
by Virginia, New York, &c, ought to be appropriated as a

common fund to pay the expenses of the war. Congress, to

compose these conflicting claims and opinions, recommended
to the states having large tracts of waste unappropriated lands

in the western country, to make a liberal cession to the United
States of a portion of their respective claims, for the common
benefit of the Union. Virginia, in pursuance of this recom-
mendation, on the 1st of March, 1784, yielded to the United
States all her right, title and claim to the territory north-west
of the river Ohio, upon certain conditions.

One of the conditions contained in the deed of transfer from
Virginia to the United States, and acceded to by the United
States, is as follows : "That the French and Canadian inhab-
itants, and other settlers of the Kaskaskias, St. Vincents, and
the neighboring villages, who have professed themselves citi-

zens of Virgina, shall have their possessions and titles con-

firmed to them, and be protected in the enjoyment of their

rights and liberties." The acceptance on the part of the
United States of the deed transferring this country, imposed
on them the duty to have the possessions and titles of the
inhabitants of the country confirmed to them; but no steps

were taken by congress relative to this subject until the year
1788, when George Morgan and his associates presented a
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memorial to congress, proposing to purchase a large tract of
land in Illinois, on the Mississippi river, including all the
French settlements on that river, and the premises in question.

On this memorial, a committee of congress made a detailed

report to that body, on the 20th June, 1788, which was
agreed to by congress, and thereby the recommendations of

the report became a law, such being the manner in which
congress, under the confederation enacted laws. See 1st Yol.
Laws of United States, 580.

The committee in their report say that " they are of opinion
that from any general sale which may be made of the lands

on the Mississippi, there should at least be a reserve of so

much land as may satisfy all the just claims of the ancient set-

tlers on that river, and that they should be confirmed in the

possession of such lands as they may have had at the begin-

ning of the late revolution, which have been allotted to them
according to the laws and usages of the governments under
which they have respectively settled." The committee then

recommend that separate tracts be reserved, embracing within

their limits all the claims of the inhabitants, as was supposed,

for satisfying the " claims of the ancient settlers," and for

donations " for each of the families now living at either of the

villages of the Kaskaskias, La Prarie du Pocher, Kahokia,

Fort Chartres, and St. Phillips."

They further recommended "that measures be immediately
taken for confirming in their possessions and titles the French
and Canadian inhabitants, and other settlers on those lands,

who on or before the year 1783 had professed themselves citi-

zens of the United States, or any of them, and for laying off

the several tracts which they might rightfully claim within the

described limits." The report concludes as follows :
" that

whenever the French and Canadian inhabitants, and other

settlers aforesaid, shall have been confirmed in their posses-

sions and titles, and the amount of the same ascertained, and

'the three additional parallelograms for future donations, and

a tract of land one mile square on the Mississippi, extending

as far above, as below Fort Chartres, and including the said

Fort, the building and improvements adjoining the same, shall

be laid off; the whole remainder of the soil, within the

reserved limits above described, shall be considered as pertain-

ing to the general purchase, and shall be conveyed accord-

ingly." " That the governor of the western territory be

instructed to repair to the French settlements on the Missis-

sippi, at and above the Kaskaskias; that he examined the titles

and possessions of the settlers, as above described, in order to

determine what quantity of land they may severally claim,
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which shall be laid off for them at their own expense; and*

that he take an account of the several heads of families living

within the reserved limits, in order that he may determine the

quantity of land that is to be laid off in the several parallelo-

grams, which shall be laid off accordingly by the geographer
of the United States, or his assistant, at the expense of the

United States."

This report was subsequently re-committed to a commit-
tee, who, on the 28th of August, 1788, reported to congress
some alteration in the terms of the contract between Morgan
and his associates and the United States, but no essential

variations were made in relation to the French and other set-

tlers on the land, except as follows : "That in case there are

any improvements belonging to the ancient French settlers

without the general reserved limits, the same shall also be
considered as reserved for them in the sale now proposed to

be made." This report was adopted by congress. It may
be here remarked that the contemplated sale to Morgan and
others was never effected. On the report of another com-
mittee, instructions were given by congress to the governor
of the western territory, dated 29th of August, 1788, from
which I make the following extracts :

"Sir: You are to proceed without delay, except while
you are necessarily detained by the treaty now on hands, to

the French settlements on the river Mississippi, in order to

give despatch to the several me sures which are to be taken,

according to the acts of the 20th June last, and the 28th
inst., of which a copy is inclosed for your information."
" When you have examined the titles and possessions of the
settlers on the Mississippi, in which they are to be confirmed,
and given directions for laying out the several squares, which
the settlers may decide as they shall think best among them-
selves, by lot, you are to report the whole of your proceed-
ings to congress."

Whether the governor took any immediate steps to perform
the duties enjoined on him by this letter of instructions, and
the acts of Congress of the 20th June and 28th of August,
1788, does not appear from the verdict, and I am not ac-

quainted with any public document to ascertain the fact.

But, that congress did not consider that the power of the gov-
ernor should cease upon his failure to "proceed without de-

lay" to attend to his business, is evident from the act of
congress entitled "An act for granting lands to the inhabi-

tants and settlers at Yincennes, and the Illinois country, in

the territory northwest of the Ohio, and for confirming them
in their possessions," passed 3d March, 1791.
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From a hasty perusal of this act, it might be inferred that

it was intended as a substitute for the acts of the 20th June,
and 28th August, 1788, and consequently a virtual repeal of

them. I am, however, satisfied from a careful perusal of the

act, that such was not the intention of congress, but* that

this act was intended to embrace cases not included in the

former acts, and repeals a part of the act of 28th August,
1788. That this is the object of this act, will appear from
the following abstract of the different sections : Section one
gives 400 acres to each of those persons "who, in 1783, were
heads of families at Vincennes, or in the Illinois country on
the Mississippi, and who, since that time, have removed from
one of the said places to the other." This section gives the

donation, notwithstanding a removal from one place to an-

other. By the second section, heads of families at Vincennes,
and the Illinois country in 1783, who afterwards removed
without the limits of the territory, are, notwithstanding, en-

titled to the donation of 400 acres, made by a resolve of

congress on the 29th of August, 1788, and the governor is

directed to " cause the same to be laid out for such heads of

families, or their heirs, and to cause to be laid off and con-

firmed to such persons, the several tracts of land which they

may have possessed, and which, before the year 1783, may
have been allotted to them according to the laws and usages

of the government under which they may have respectively

settled. Provided, that if such persons, or their heirs, do
not return and occupy the said land within five years, such
land shall be considered as forfeited to the United States."

One branch of this section gives the donation of 400 acres,

notwithstanding the settler had moved out of the territory
;

and the other branch authorizes a confirmation of lands that

may have been possessed, according to the laws and usages

by allotment, but without a legal title to the fee. But in

both cases the grant to be forfeited, in case the settler or his

heirs do not return and occupy said lands in five years.

This section can not be considered a compliance with the

obligation resting on congress to confirm the French settlers

in their possessions and titles in pursuance of the deed of

cession from Virginia. The confirmation contemplated by
the cession, was an absolute assurance of the land to these

persons, whether they occupied them or not. The third sec-

tion of the act-relates to other matters.

The fourth section is as follows : "That where lands have

been actually improved and cultivated, at Vincennes, or in

the Illinois country, under a supposed grant of the same, by
any commandant or court, claiming authority to make such
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grant, the governor of said territory be, and he is hereby
empowered, to confirm to the persons who made such im-

provements, their heirs or assigns, the lands supposed to have
been granted as aforesaid, or such parts thereof as he, in his

discretion, may judge reasonable, not exceeding, to any one
person, 400 acres." This section evidently embraces only

such cases as from defect of power in the granting authority

left the settler without any valid title to support his posses-

sion, and hence it only operates on cases where the settler

had actually improved and cultivated the land, and limits the

extent of the confirmation to 400 acres. This, clearly, is

not the confirmation contemplated by the deed of ces'sion.

The deed of cession intended to secure the inhabitants in

their titles, whether they cultivated the land or not, and
whatever might be the extent of their claim. This section

then, does not embrace the possessions and titles contem-
plated by the deed of cession. The 5th, 6th and 7th sections

relate to other matters.

The eight and last section repeals " so much of the act

of congress of 28th August, 1788, as refers to the location of

certain tracts of land directed to be run out and reserved

for donations to the ancient settlers in the Illinois country;"

and " the governor of the said territory is directed to lay out

the same agreeably to the act of congress of the 20th of

June, 1788." This section clearly recognizes the act of 20th
June, 1788, as in full force. From this review of the act of

1791, it will be perceived that all its provisions are in addi-

tion, and not repugnant to, nor in lieu of, the provisions of

the act of the 20th of June, 1788.

That portion of the act of 1788 that relates to the confirma-

tion of the titles of the settlers, was in compliance with the

obligation of duty; the act of 1791 was prompted by a spirit

of liberality towards persons who had recently, by the fate

of war, become subjects and citizens of a government to

which they were strangers, and was, no doubt, intended to

conciliate and secure their attachment to the United States.

If then the act of June 20th, 1788, is to be regarded as in

force, notwithstanding the act of 1791, what power did it

confer on the governor of the northwestern territory? Doubt-
less upon the change that was effected in the government,
when the French settlements were conquered by the troops

of Virginia, many fears would be excited in the minds of the

inhabitants, that the grants that had been made to them by
the French and British governments, would not be recog-

nized by their conquerors. To allay any such fears, was
probably the reason that induced Virginia to require the con-
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firmations of the titles and possessions of the French settlers;

and to effect so desirable an object, some act was required to

be performed in pais, which would completely quiet all appre-
hensions. Could this be done by any thing short of an
acknowledgment, on the part of the United States, that they
never would disturb such titles and possessions as their agents
should determine to be valid? A deed of confirmation, or

patent, wTould release all the interest of the United States in

the titles and possessions of the settlers, and effectually

answer the wise and benevolent object that' Virginia doubt-
less had in view in requiring that the United States should
confirm these titles and possessions.

That congress intended to clothe the governor with power to

make confirmations of the possessions and titles of the French
inhabitants of the Illinois country, is sufficiently apparent
from the language of the acts and instructions of 1788.

Should any doubt, however, exist on the subject, the act of

1791, being a subsequent exposition of their intention and
meaning, would remove it. By the fourth section of the act

of 1791, "where any lands have been actually improved and
cultivated, at Yincennes, or in the Illinois country, under a

sitpposed grant of the same, by any commandant or court

claiming authority to make such grant, the governor of the

said [north-west] territory, hereby is empowered to confirm to

the persons who made such improvements, their heirs or

assigns, the lands supposed to be granted as aforesaid, or such

parts," &c.

That the governor should be empowered to confirm claims

which rested on the liberality of congress only, and not those

founded on previous right, and which the United States were

bound to confirm by a solemn compact, is so inconsistent with

reason that congress ought not to be supposed to have intended

any such distinction. A reference to this statute, being in

pari materia, is proper to ascertain the probable intention of

congress, if the acts and instructions of 1788 are not suffi-

ciently clear in themselves.

That other statutes on the same subject may be consulted

in construing what is doubtful, see 4. Bac. Abr., 617, 1 Kent's

Coram., p. 433.

The intention of the legislature should also be regarded,

though seeming to vary from the letter. 4. Bac. Abr., 643.

From the letter and spirit then of the acts of 1788, and the

instructions of the same year, it appears sufficiently clear that

the governor had power to make deeds of confirmation to the

French, and other inhabitants of the Illinois country.

These deeds of confirmation must also be considered at
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least as primafacie evidence that they were rightfully made.

The governor was authorized to confirm to the settlers their

possessions and titles, and if his acts are not to be regarded

prima facie, as honestly and fairly done, what benefit would
result to the settlers ?

If in order to show their deeds of confirmation they must
first give evidence of the title to their land, then the confirm-

ations of the governor would be a farce, and the settlers

would have been at the expense of surveying their lands

for no useful purpose. But in truth, these confirmations

were to be a benefit to the United States, as well as to the

settlers. For by the settlers surveying their lands, and exhib-

iting their claims, to the governor, the United States became
apprized of the extent of those claims, and were thus enabled

to ascertain what lands remained to them subject to be sold.

It was a convenient mode of dividing the lands of individuals

from the lands of the nation, and as an inducement for the

settlers to survey their claims and adduce their titles to the

governor, he was authorized, should he, upon examination
find them honest and fair, to relinquish all claim on the

part of the United States to those lands. " A confirmation at

common law, is of a nature nearly allied to a release, and is

a conveyance of an estate or right in esse, whereby a voidable

estate is made sure and unavoidable, or whereby a particular

estate is increased." 2 Bl. Com., 325. Upon this definition

of a confirmation, the confirmor, or those claiming under him,

would not be permitted to deny the pre-existing estate in the

confirmee. The confirmor, and those claiming under him,
would be estopped by his deed. But from an examination of

the several acts of congress relative to the governors' confirma-

tions, a higher character has been given them than that of

mere confirmations.

By the fourth section of the act entitled " An act supple-

mentary to an act entitled an act making provision for the

disposal of the public lands in the Indiana terrtory, and for

other purposes," passed 3d March, 1805, it is enacted " that

the lands lying within the districts of Yincennes, Kaskaskias,
and Detroit, which are claimed by authority of French or

British grants legally executed, or by virtue of grants issued

under the authority of any former act of congress, by either of

the north-west or Indiana territories, and which have already

been surveyed by a person authorized to execute such surveys,

shall, whenever it sliall'be necessary to resurvey the same for

the purpose of ascertaining the adjacent vacant lands, be sur-

veyed at the expense of the United States, any act to the con-
trary notwithstanding." Third Vol. Laws U. S., 671. As I

40
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have been unable to find any act of congress which gave to the

governors of the north-west territory any power to make
" grants," except the acts of 1788, and the act of 1791, I

thence infer that the "confirmations" contemplated by those

acts were regarded by congress in the nature of grants, so far

as the United States were concerned; and if grants, a subse-

quent sale of the granted lands by the United States, although

followed by a patent, is void. In the act entitled "An act

respecting the claims to land in the Indiana territory and state

of Ohio," passed 21st of April, 1806, the confirmations author-

ized by the acts of 1788 and 1791, are called "patents," and
this probably is the more correct name by which to designate

the instruments granted by the governor under the acts of

1788 and 1791.

The second proposition of the plaintiff is, that congress had
recognized by their legislation the confirmations, and thereby

had, if there was any defect of power in the governor, made
his proceedings valid. The authority of the governor to con-

firm the titles and possessions of the settlers under the acts of

1788 and the act ot 1791, continued until the 26th of March,

1804, a period of nearly sixteen years, when a board of com-
missioners were appointed to sit at Kaskaskia, to hear proof

relative to British and French grants, and report to the secre-

tary of the treasury.

This board virtually superseded the powers of the gov-

ernor. But nothing appears from the acts of congress in

disapprobation of the proceedings of the governor, until the

passage of an act- on the 20th of February, 1812, which author-

ized the register and receiver of the land office at Kaskaskia

and another person to be appointed by the president of the

United States, to examine and inquire into the validity of

claims to land in the district of Kaskaskia, which are derived

from confirmations made, or pretended to be made, by the

governor of the north-west and Indiana territories respectively,

" and they shall report to the secretary of the treasury, to be

laid by him before congress at their next session, their opinion

on each of the claims aforesaid." It will' be recollected that

the governor was directed by the instructions of the 29th of

August, 1788, to report his proceedings to congress, and it is

fair to presume that he kept congress, from time to time,

advised by his doings, for congress had the subject repeatedly

before them, and passed several acts which, if they do not

expressly sanction the proceedings of the governor, do so

impliedly; at all events, as the governor continued to act for

so long a period, with at least the tacit approbation of con-

gress, and his acts remaining unimpeached for a period of
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more than twenty years from the time his authority com-
menced, and the lessor's ancestor being an innocent purchaser,

the soundest principles of policy, as well as of good faith,

require that the governor's "confirmations" should be con-

sidered at least prima facie, valid. Upon both grounds then,

the plaintiffs are entitled to recover, unless the defendant has

shown an older title derived under a French or British grant,

or some fact that will invalidate the deed of confirmation

offered in evidence on the part of the plaintiffs. The first

objection urged against the plaintiff's right to recover is, that

the governor had no power to make the confirmation. But if

the views above taken are correct, the governor was authorized

by the resolutions and instructions of June and August,
1788. The second objection is, that the governor exceeded

his authority. It was urged in support of this objection, that

if the governor had power to confirm, he was limited to 400
acres.

From the review however, of the act of 1791, it appears

that the limitation of 400 acres applies only to donations and
defective claims, and not to confirmations of valid pre-existing

rights. The third objection is, that congress have the power
to nullify the acts of the governor, admitting he had power to

make confirmations.

This position is too outrageous in a government of laws, to

merit any consideration. Congress have not, however, exer-

cised any such power. The act of 1812 only authorized the

register and receiver to inquire into the validity of the gov-

ernor's confirmations, and were to report their opinion to the

secretary of the treasury, who was to lay the same before

congress, and it does not appear that congress ever passed any
law on the subject of those confirmations on which the com-
missioners reported an unfavorable opinion. The secretary

of the treasury however, considered these confirmations void,

and directed the sale of the land. But the secretary had no
power to order the sale of any lands except those belonging

to the United States. If the governor's deeds of confirmation

or patents were obtained by fraud or misrepresentation, the

deed of confirmation or patent is good until set aside by due
course of law. The remedy of the second patentee in such
cases is by scire facias, or a bill of information in a court of

chancery. See the case of Jackson v. Zavjton, 10 Johns.

Rep., 23, where it was decided that " if a patent has been
issued by fraud, or on false suggestion, unless the fraud oi

mistake appears on the face of the patent itself, it is not void,

but voidable only by suit for that purpose." The fourtl

objection is, that the verdict is defective, because it does no\
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appear that the premises lie within the limits prescribed by
the resolutions of congress passed in 1788. The answer to

this objection is, that such proof was unnecessary, for by the

resolution of 28th of August, 1788, the improvements of the

settlers "were reserved for them," whether "the improve-
ments were within or without the reserved limits."

The last objection is, that the verdict does not find that the

confirmee had a previous estate in the premises, lor the deed
of confirmation to act on.

I am clearly of opinion, for the reasons heretofore given,

that the confirmation was a release of the interest of the

United States, and that the presumption was, that the deed
of confirmation was made in a case authorized by the resolu-

tions of June and August, 1788. If the governor's patent is

to be considered as a technical deed of confirmation, then the

confirmor, and all claiming under him, are estopped. Upon
the whole, the law arising on the special verdict being in favor

of the lessors of the plaintiffs, the judgment of the circuit

court must be reversed with costs, and the cause remanded
to the circuit court of Monroe county, with directions to

enter judgment for the plaintiffs agreeably to this opinion,

and the circuit court of Monroe county will make such order

in relation to improvements on the premises, if any there are,

as the statute and the facts of the case will warrant.

Judgment reversed.

J. Reynolds, for plaintiffs.

Ford, for defendant.

The Administrators of Ferdinand Ernst, deceased, Appel-

lants, v. Mary Ann Ernst, Appellee.

APPEAL FKOM FAYETTE.

A debt due to the state bank is a debt due to the state, which the state can re-

lease.

Opinion of the Court by Justice Smith. The bill in this case

alleges that the intestate, in the year 1822, died indebted to

the state of Illinois, and to the state bank, in the sum of

twenty-two hundred and thirty-two dollars, as by reference

to the records of the said county, and to the records of the

circuit court of Fayette county, will appear. That the intes-
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tate died seized of certain real estate enumerated in the bill,

and other interests in certain town lots in Vandalia, and pub-

lic lands purchased by him of the United States.

That the legislature of this state at their session of 1823,

passed an act releasing the said intestate's estate from the

payment of such debts, and did direct the administrators to

sell the same lands, and to pay the avails thereof to the com-
plainant. That the administrators, disregarding such law,

have applied to the circuit court aforesaid, to grant an order

to sell such lands for the benefit of the common creditors of

the said intestate, and refuse, when the same are sold, to ap-

ply the avails thereof to her, as she alleges she is entitled to

them, under the provisions of the aforesaid law.

The bill designates what part of the lands were mortgaged
to the bank, and the two lots, 4 and 8, are the ones on
which the indebtedness of Ernst accrued, and were the con-

sideration of the note on which the judgment was founded,

The answer recites an account of the disposition of the per-

sonal estate of Ernst, and alleges that there are debts due
and unsatisfied to an amount of nearly twenty-eight hundred
dollars.

It also alleges, that by an order of the circuit court of Fay-
ette, the lands described in the complainant's bill were, at

the preceding term of the said court, ordered to be sold for

the payment of the debts of the said Ernst ; that they have
been sold on a credit.

That the title of the said Ernst was not complete to a por-

tion of the property sold by them, but which part is not desig-

nated, and they, therefore, sold only his interest therein
;

they allege that the law is unjust, and not binding, and pray
that whatever decree is made, may be made with reference

to such portion as the title was incomplete to.

The circuit court decreed, that out of the proceeds of the

sale of such property, the appellants should pay to the com-
plainant, when collected, the sum of seven hundred and forty-

two dollars and eighty-eight cents, being the proceeds of the

sales of said property after deducting the expenses thereof.

To reverse this decree, the present appeal i* prosecuted.

To a correct determination of this question, it will be neces-

sary to premise, that by a decision of the court, in an action

prosecuted against the administrators of Ernst, by the state

bank, and for the very debt due by mortgage, it was deter-

mined that a debt due to the bank, was a debt due to the

state, and that under the provisions of the recited act, the

debt thus due by Ernst, was released. By the provisions of
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tliat act* the state released the estate of Ernst from the pay-

ment of any debts due the state, and transmitted all their

interest therein to the complainant. How far it was compe-
tent for them to authorize a sale of all the real estate and
equitable interest of the intestate in lands, to be appropria-

ted to the contemplated beneficent objects of the statute, is

worthy of consideration.

The phraseology of the act is general, and includes all the

lands and equitable interests of the intestate therein, except

parts of sundry lots contracted to be conveyed before the

death of the intestate. It must readily be perceived the state

could not, rightfully, authorize the sale of the estate of the

intestate, for the purposes expressed in the law, only so far

as the state had a legal interest in them. This interest no
where appears in the act itself, but the allegations of the bill

show, that to a portion of it the bank held a mortgage, and
to another portion the state had the title in itself. So far,

then, as the bank had a lien by mortgage, and to as much as

the fee in the lands was in the state, no doubt can remain of

the power of the state to order the sale, and direct the appro-

priation of the proceeds of the sale to the benevolent purpo-

ses intended by the passage of the law. It does not appear

from the proceedings, that any of the lots enumerated in the

bill, are the parts of sundry lots contemplated in, and ex-

cepted from sale by the second section of the act. If such

were the fact, the appellants should have shown it in their

answer, to have exempted them from the operation of the

decree.

They, however, only aver, that to a portion of the property

sold, the intestate had no legal title, and that they only sold

the interest of the intestate, and ask, therefore, that the pro-

ceeds of such parts, without specifying what parts in particu-

lar they are, be exempted from the operations of the decree.

It is not perceived that the decree, from an inspection of the

proceedings themselves, which are in many particulars too

general and indefinite to a critical understanding of the

rights of the parties, is not warranted by the state of facts

presented by the bill and answer, except in appropriating the

proceeds of the sale of the three quarter sections of land

purchased of the United States, on which the first installment

has only been paid. These appear to have been sold for the

'

sum of' one hundred and five dollars, and ought not to have

been included, and for so much, the decree is, necessarily,

erroneous.

* Laws of 1823, p. it;
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But to the remainder, it seems that any other decision

would involve a construction of the act of 1823, at war with
its whole spirit and manifest intent.

The proceeds of the property can not be supposed, upon
any principle of justice or right, to have been intended to

revert to the creditors of Ernst in common. The state has
furnished the fund, and had a clear right to direct its appro-

priation; and from the moment of the passage of the act,

the administrators must be considered as vested with the

interest of the state, in the lands mortgaged to the bank, and
that, to which the state had not parted with its title, as

trustees for the complainant. The vesting of the lands in

the administrators for the purposes of sale, and the release

of the debt, are contemporaneous acts, and although, as to

the intestate, the debt was released, the lien on the mort-
gaged lands was not thereby released.

The law never contemplated, even if the lots, to which the

intestate had no more than an equitable interest, are the

parts of sundry lots authorized to be conveyed by the admin-
istrators, and which have not been conveyed, because the

individuals to whom they were sold by the intestate have
not complied with their agreement, should be sold by the

administrators, and the proceeds thereof appropriated to

the payment of the claims of the common creditors, be-

cause the state never could have contemplated such an
act of extraordinary generosity as to appropriate its own
property to the payment of the debts of any individual.

Keither the letter nor spirit of the law warrants such an
inference.

The court are, so far as they can consistently with the lan-

guage of the statute, bound to give it such an exposition as

will best carry its intentions into effect. This can only be

done by giving to the complainant the benefit of the proceeds

of the sales of the property, as made by viriue of the order

of the circuit court, with the exception of the three quarter-

sections named.
The judgment or decree of the circuit court, for the sum

of eight hundred and seventy-three dollars, sixty-six cents,

to be recovered of the defendants in the court below, is

affirmed, to be paid out of the proceeds of the sale of the

property named in the bill, excepting the N. E. qr. 24, 6 N. 1

W., S. E. 12, 6 JN\ 1 W., K E. 36, 7 K 1 W., which sold

for 105 dollars; and so much of the decree as directs che

proceeds of these lands to be paid to the complainant, is

reversed. The costs of the appeal to be divided between
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the parties, and judgment entered in conformity to this

opinion.'54
'

.Brown, for appellants.

OowleSy for appellees.

John McLean, Appellant, v. Joseph B. Emerson, Appellee.

APPEAL FROM GALLATIN.

The act of trie 22d March, 18^9, respecting replevin bonds, declaring that such
bonds shall be executed to the sheriff, does not mean that the sheriff shall

be the obligee in such bonds, the word "executing ' meaning nothing more
than a making and delivery to the officer named, and such bonds, made
payable to the plainiiff in the original action, are legally executed.

In a replevy bond, the fees of the officer are corrpctly inserted, and it is regu-
lar, though it should be for more than double the amount of the judgment'

Opinion of the Court by Justice Smith. This is an appeal

from the decision of the Gallatin circuit court, on a motion

to quash a replevin bond entered into by appellant in 1819,

as security, which motion the circuit court overruled.

The grounds of error relied on for the reversal of the

judgment of the court below, may be embraced in two

points:

1. Whether the bond is void because taken in the name of

the plaintiff in the original action.

2. Whether, in other respects, the provisions of" the stat-

ute of 1819, respecting replevin bonds, have been complied

with.

By the first section of the act for the relief of debtors,

approved March 22d, 1819,f it is declared "that all execu-

tions which now are or hereafter may be issued on any judg-

ment or judgments, which heretofore have been, or hereafter

may be recorded or given, the defendant or defendants shall

be permitted to replevy the same for twelve months, upon

executing bond, in double the amount of the execution, with

sufficient security or securities, to the sheriff of the county,

conditioned for the payment of the amount of such execu-

tion, with legal interest, and all costs that may accrue

* Wilson, Ch. J., dissented from this opinion, and Lockwood, J., gave no

opinion.

t Laws of 1819, p. 159.
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thereon," unless the plaintiff has previously authorized the

sheriff to take certain bank notes, enumerated in the statute,

which bond is to be deposited by the sheriff in the office of

the clerk of the circuit court. It is further provided, that

such bond shall have, in all respects, the force and effect of

judgments of record, and be subjected to be proceeded on in

like manner. Under the first section, it is contended that

the bond should have been taken in the name of the sheriff,

and that being in the name of the plaintiff, it is, for that

reason, void.

The act declares that the bond shall be executed to the

sheriff, but does it, because the statute requires it to be exe-

cuted to the sheriff, necessarily imply that the sheriff is to be
the obligee in the bond ? Does the term " executed " imply
any thing more than a making and delivery of the bond to

the officer named, and is it not used in a synonymous sense ?

Can the term " executed " imply that the sheriff, who is no
party in the original action, and who has no interest in the

judgment, shall thus become the plaintiff in a judgment to

be subsequently entered up upon the bond, and become
entitled to control that judgment, receive the avails there-

of, and no provision be made for his accounting to the

creditor, for the proceeds of the judgment to be thus re-

ceived ?

The statute, it will be perceived, has not required the

sheriff to make an assignment of the bond, as is always pro-

vided where bonds are taken by a sheriff for the benefit of
third persons in his name, and in the absence of such a pro-

vision, and when no possible reason can be given, why the

legislature should have intended that the sheriff should be
the obligee in the bond, it is seriously contended that the

bond is void, because the name of the plaintiff in the original

cause, is inserted in the bond as the obligee.

If such a construction were sanctioned, it would involve

the incongruity of subjecting the defendant, in the first action,

to two judgments for the same cause, in right of different

parties, and place the legal rights of the creditor under the
disposal and entire control of one, having no possible right or
interest in the original judgment.
The legislature could never have contemplated such an ab-

surdity, and it ought not, from any ambiguity in the statute,

to be inferred.

The objects and reasons of the statute clearly imply that

the sheriff is only to receive the bond, and by executing the

bond to the sheriff, no more than a making and delivery to

41
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that officer of a bond could have been intended, supposing
that it would be in the name of the plaintiff in the original

execution, of course. This inference is also to be drawn
from the provision requiring him to deposit the bond in the
clerk's office. The taking of the bond in the name of the
plaintiff in the original cause, is conformable to the relation

and right of the respective parties, and is in accordance with
the spirit and intention of the statute. Such has been the

constant, and I believe, uniform practice under the statute,

and the correctness of it has never before been questioned.

Such is the course pursued in the state of Kentucky ; and
one provision of their statutes relating to replevins is, in this

very point, equally ambiguous; indeed, it says that the party
may replevy by " giving bond with approved security to the

officer, to pay the amount of debt, interest, and costs of such
execution to the plaintiff." According to the construction con-

tended for by the appellant, it might with the same propriety

be urged that the bond, under this clause of their statute,

ought to be taken to the officer. Yet neither under this

clause of the Kentucky statute, nor any other relating to re-

plevin bonds, is it the practice.

Under the second point, it is also urged that the bond is

taken for more than double the amount, and that the sheriff's

fees are included. The fees of the officer are correctly in-

serted. The statute authorizes all costs arising on the exe-

cution to be included, and the insertion of a sum greater

than required, has been assented to by the obligors in the

bond, and can not now be urged by them as error. Inde-

pendently of these considerations, the appellant has clearly

concluded himself by his own act and gross neglect. The
replevin bond was executed in September, 1819, and in No-
vember, 1820, execution was sued out ; between this time

and up to the Tth of March, 1826, a period of more than five

years, various other executions were sued out and levied on

the property of all the defendants, and in one instance the

appellant caused the property of the principal debtor^ to be

released from execution, and tendered real estate of his own
for such purpose, and in lieu thereof, which was received.

It also appears, that under some of these executions the sum
of 330 dollars has been collected. Under every view of the

facts in this case, and the statute under which the bond has

been taken, we are constrained to say that the bond has been

rightly taken, that nothing appears to vitiate it, and that, more
especially, from the great delay and acquiescence of the ap-

pellant himself in the proceedings, be has himself waived all
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possible benefit of the exceptions taken, even if they were

tenable.

The judgment below is, therefore, affirmed with costs.

Judgment affirmed.

Jzddyj for appellant.

Gatewood, for appellee.

James M. Duncan, Plaintiff in Error, v. Clement B.

Fletcher, Defendant in Error.

ERROR TO FAYETTE.

Parties who agree to submit their case to arbitration, will be governed by
their agreement, and if one party stands bv and suffers judgment to be
entered on the award, to which technical objections could be made, this

court will not interfere to reverse the judgment.

Where no fraud is charged or injustice alleged, the court will presume that
the referee was sworn, if the fact does not appear on the award.

Opinion of the Court by Justice Smith. This is a case of

reference of a suit in the circuit court of Fayette, by consent

of parties, under the fourth section of the "Act regulating

arbitrations, and references," approved 6th of January, 1827
and brought into this court by writ of error. Two grounds
are assumed as cause of error and relied on, for the reversal

of the judgment of the circuit court:

1. That it does not appear on the face of the award that

the arbitrator was sworn.

2. It does not appear on what day the award was made.
To determine the questions presented for the decision of

the court, it will be necessary to refer to the terms of agree-

ment under which the reference was made. The agreement
is in the words following, viz.

:

It is agreed between the parties in this case, that the same
be referred to James Black, and that the books of C. B.
Fletcher shall be evidence of the correctness of said account
on the part of the plaintiff, and so far as they may make for

the defendant, and that the award of the said James Black,

shall be entered up as the judgment of the court. It is fur-

ther agreed that said accounts shall be adjudicated, upon Sat-

urday, the 29th of September, instant, whether the said parties

are or are not present. And it is further agreed that all evi-

dence which might be received in this court, shall be exam-
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ined by the said arbitrator who may call in a proper officer to
swear witnesses.

SiVned ^' ^' ^IJNCA:N'-

° ? "W. H. Brown, for plaintiff.

By this agreement it does not appear that the parties re-

quired the referee to be sworn, before acting on the matters
submitted to him ; nor by his report does it appear, affirma-

tively, that he was not sworn. If the reference be considered
as a mere matter of consent and not under the statute, then,

so lar as it regards the necessity of the referee being sworn
before acting on the matters submitted to his decision, the
parties have themselves, manifestly, waived that necessity by
their agreement. But I am disposed to consider the reference

as made under the fourth section of the act above quoted.

By the sixth section* of that act, it is declared that each
arbitrator and referee shall, before proceeding to the duties of
his appointment, take an oath or affirmation, faithfully and
fairly to hear, examine and truly to award or report, on the

matters submitted to him. It was necessary, no doubt, that

he should have taken the oath required, but whether such
oath has, or has not been taken, can not be ascertained from
the face of the report of the referee; it may, or may not,

have been done.

If the defendant in the court below wished to have ascer-

tained that fact, and considered it material to the decision of
the cause, the objection ought to have been there made, be-

cause it did not so appear; or he might by affidavit, have
shown the fact himself and thus impeached the report ; or he
should at the time of filing the report, have objected to the

rendition of a judgment upon it, because of the absence in

the report of an averment that the referee had been sworn.

This was not done; neither course was pursued.

This court is in justice bound to presume that the requisi-

tion of the law has been complied with, after the party has

stood by and neglected to make his exceptions, which are in a

great measure merely technical.

It ought to presume in a case like the present, where no
injustice is charged to have been done, where no fraud, par-

tiality or mistake is alleged in the conduct of the referee, or

his determinations, and for aught that appears, the report is

both accurate and just as to the amount awarded, that the

oath required has been taken.

It was in the power of the party in the court below to have

raised the objections, and indeed to have contradicted the

report, or impeached the conduct of the referee, if just cause

* Kev. Code of 1827, p. 65.
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had existed. He, however, lies by and suffers judgment to be

entered without opposition. Had the objections been raised

in the court below it would have given the plaintiff an oppor-

tunity to have made the report in respect to the objections

urged, conformable to the fact, and to have inserted in the

report, the avertment of the oath having been taken.

The same view is taken of the second objection. The award
is not required to be made on any day, but the adjudication,

as it is termed in the agreement, is to be on a particular day,

whether the parties are present or not, and the evidence to be
examined is the books of the plaintiff only, and by which the

precise amount due is to be determined by the referee. The
report does not aver that the referee did adjudicate the matter

in dispute on that day, it is true, but was it really necessary

that it should be done? The necessity for it is not perceived,

and even if it were, the objection ought to have been made
in the court below, so as to have afforded the plaintiff an op-

portunity to have shown the fact. The defendant might have
shown, as has been before suggested, that it was done on a dif-

ferent day, and thus impeached the report; it has not been
done, and the absence of the avertment ought not now, when
such opportunity could not be afforded, to operate to the pre-

judice of the plaintiff The court is bound to presume that

the condition prescribed for the observance of the referee has
been complied with. In support of this rule I refer to a case

decided in JSTew York, reported in 17 Johnson, 461, where it

is determined, " that in a cause referred by the agreement of

the parties to three referees, who, or any two of them were to

report, and two only of the referees signed the report, which
stated that the subscribers having heard the proofs and allega-

tions of the parties, find," &c, on a writ of error brought on a
judgment entered on the report; it will be presumed that all

the referees met and heard the parties, though two only signed
the report, nothing appearing to the contrary on the record;
but if the fact were otherwise, the objection ought to be raised
in the court below on the coming in of the report, and not in
the court of error, which can only look to the record. The
present case, manifestly falls within the reasons of this decis-

ion, and is indeed a case analogous in principle. The judg-
ment of the circuit court must therefore, be affirmed with
costs, (a) (1) Judgment affirmed.

Halt, for plaintiff in error.

Brown, for defendant in error.

(a) Chandler v. Gay, p. 88. Cromwell v. March, p. 295.

(1) See note to Chand er v. Gay, ante, p. 88.
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Nathan Cromwell, Plaintiff in Error, v. Enoch 0. March
Defendant in Error.

ERROR, WITH SUPERSEDEAS, TO MORGAN.

The bond upon which a supersedeas had been obtained, was executed by
"M., attorney for the plaintiff," on a motion to dismiss the writ of error
for that cause, the court overruled it, but quashed the supersedeas, and
awarded a procedendo.

W. Thomas, for the defendant in error, moved the court

to dismiss this writ of error, on the ground that the plaintiff

in error did not execute a bond as the statute required, and
showed that the bond which had been executed, Avas executed

by "Murray M'Connel, attorney for the plaintiff."

Per Curiam. The motion to dismiss the writ of error is

overruled. Let the supersedeas be quashed, for the reason

that it does not appear that McConnel was authorized to sign

the bond as attorney, and let a procedendo issue to the clerk

of the Morgan circuit court. "(1)

Motion overruled.

(1) Where a bond was executed in order to make a writ of error a super-
sedeas, it appeared to be signed by the party, by his attorney in fact; the
authority ot the attorney was presumed, and the supreme court refused to

inquire in'o the fact, unless it was shown by affidavit, that no such authority
existed. Campbell v. State Bank, 1 Scam , 42 •'. But now, rule 2d of the
supreme court, adopted at the November term, 1858, see 19 111 Rep.,) pro-
vides: "Whenever a bond is executed by an attorney in fact, the clerk shall
require the original power of attorney to be file ! in his office, unless it

shall appear that the power of attorney contains other powers than the mere
power to execute the bond in question; in which case, the original power of
attorney shall be presented to the clerk, and a true copy thereof filed, certi-

fied by the clerk to be a true copy of the original."

The supreme court will presume that a bond, executed by an attorney in
the name of his principals, and filed in the court below, was executed by a
person duly authorized, and that the court below was satisfied of that fact,

unless the contrary appears. Sheldon v. Reihle et al., 1 Scam., 519



SUPREME COURT
OF THB

STATE OF ILLINOIS.

DECEMBER TEEM, 1330, AT YAIDALIA

Present, WILLIAM WILSON, Chief Justice,

THOMAS C. BROWNE, )

SAMUEL D. LOCKWOOD, \ Associate Justices.

THEOPHILUS W. SMITH,

Alexis Phelps, Appellant, v. Robert R. Young, Appellee.

APPEAL FKOM ADAMS.

Under the attachment law of 1827, which requires that the amount and
nature of the indebtedness shou d be specified in the affidavit, it. is suf-
ficient to state that the non-resident " is justly indebted to the plaintiff in
the sum of $ , by his certain instrument in writing signed by him.

Upon an order for a change of venue and granted, but before the record is

removed, an affidavit of the materiality of witnesses for the purpose of
taking their depositions, is properly made in the circuit court of the count

v

where the suit is brought, and the computation of time and distance must
be made from that county.

It is not necessary that the magistrate should state the time and place of
taking the depositions.

Opinion of the Court by Justice Smith. This is an appeal
from the Adams circuit court. The grounds relied upon for

a reversal of the judgment of the circuit court, are,

1. The insufficiency of the affidavit required by the pro-
visions of the act authorizing the suing out of attachments.

2. The alleged irregularity in the mode of taking the
depositions which were read on the trial.

The proceeding must be considered as one against a non-
resident debtor, and all the forms of the statute appear to

have been complied with, unless the affidavit upon which the

attachment was sued out, should be defective in not suffi-

ciently specifying the nature of the indebtedness. The
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statute requires* that the plaintiff in the attachment shall

specify in his complaint, on oath or affirmation, the amount
and nature of the indebtedness of the defendant. The depo-
sition sets out that Phelps is justly indebted unto the plain-

tiff " in the sum of fourteen hundred dollars by his certain

instrument of writing signed by him;' 7 and the question is

thus presented for determination whether this is the descrip-

tion of specification intended by the statute. It would seem
at a first examination of the object of the act y

that there was
not that compliance with its spirit in the specification given,

as its framers intended, but when it is recollected that the
plaintiff has filed his declaration, in which the entire cause of
action is fully set forth, the objection loses its force ; and the
more completely so, as the defendant did, at no time in the
court below, except to the sufficiency of the affidavit for the

cause now alleged, or for any other.

The objection, as to the irregularity in taking the deposi-

tion, is equally untenable. Upon the death of the magis-
trate before whom the depositions were to have been taken.,

the magistrate to whom the docket of the deceased magis-

trate was transferred, might have proceeded to take them,
but the plaintiff took the precaution to give a further notice

of the death of the magistrate, and that the examination of

the witnesses would take place before another magistrate at

the same place and hour, and to whom the docket and papers

of the deceased magistrate had been transferred. The affi-

davit of the materiality of the witnesses, was properly filed

in the circuit court of Jo Daviess county, before the removal

of the record, although the change of venue had been

awarded to Adams county. The witnesses were there to

have been examined, and the computation of time and dis-

tance must be computed from that county, and not from
Adams county. The further objection that the magistrate

did not state the time and place of taking the depositions, is

wholly immaterial .f

As the proceedings are manifestly against a non-resident

debtor, the objection, that it is not stated in the affidavit of

the plaintiff, that "the defendant had departed from this

state with the intention of having his effects and personal

estate removed without the limits of this state," is wholly

inapplicable and untenable.

I am of opinion that the cause has been rightly decided,

* Rev. Code of IS 7. page 66.

| Rev. laws of 1827, p. 175, sec. 3.
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and that the judgment of the circuit court ought to be
affirmed with costs. (1)

Judgment affirmed*
Wm. Thomas, for appellant.

/Strode and Cavarly, for appellee.

The People, &c., Plaintiffs in Error, v. Fernando D. Slat-
ton, Defendant in Error.

ERROR TO ADAMS.

Upon an indictment found, a recognizance entered into by a person as surety
for the appearance of the party indicted, who has not been served with
process and who does not appear, is not obligatory upon such person.
Where, the person indicted has once entered into a recognizance, a separate
one afterwards from a surety might be binding.

Opinion of the Court by Justice Smith. The question pre-

sented to the court in this cause is one of some novelty.

From the record, it appears that the defendant in error in the
court below became bound in a recognizance, for the appear-

ance of one McCrany, before the circuit court of Adams
county at a future day, at his own request, the defendant not
appearing. Whether the principal in the indictment had ever
been arrested or appeared in court, is not to be collected from
the record, and the court can not presume that he was ever
in custody. If it were so, the record should have shown it,

but the presumption is, that as the recognizance follows the

caption in the record, it is not so, and for the further reason
that the recognizance is given by the defendant only.

To the scires facias sued out on this recognizance, the
defendant filed a general demurrer, and a joinder was filed

on behalf of the plaintiff. The circuit court sustained the
demurrer because the principal was not joined with the se-

curity in the recognizance.

As it can not be ascertained whether the defendant was
ever in custody, we are constrained to say that there was no
obligation on the part of the principal to enter into a recogni-
zance with a surety, and as the principal was not bound, the

(1 See no^e to Clara v. Roberts, ante, p. 285.

42
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mere voluntary act of a third person in doing so is not obli-

gatory. If it were otherwise, it might place the individual
indicted under a condition to which he had never assented.

The surety is the keeper of the person of his principal, and
might control his person without his assent, if the principle

be recognized, that one, without the assent of the principal,

may thus enter into a recognizance for his appearance. It

might be carried further. The principal being under no obli-

gation to appear at the time required by the condition of the

recognizance thus entered into, he is rightfully absent, and
yet a forfeiture of the recognizance happening, and a recovery
for the breach being had against the voluntary surety, he may
recover back of the principal the amount of the forfeiture, if

the recognizance be obligatory on the part of the surety.

Such consequences, it would seem, must inevitably flow from
a decision which should establish the validity of a recogni-

zance entered into under such circumstances.

It is not, however, to be understood that where the prin-

cipal has ever entered into a former recognizance, the taking

a separate one afterwards from a surety would not be binding,

because cases might arise in which it might be impossible to

procure the attendance of the principal, and where it might
be attended with great hardship, and be productive of oppres-

sion. In such cases, if from sickness or other unavoidable

casualties, the principal can not appear, and a surety is willing

to enter into a recognizance of his appearance to save the

forfeiture of a former one, there can be no doubt that it would
be obligatory. The present case, however, being clearly dis-

tinguishable from such an one, the judgment of the circuit

court must be affirmed. (1)

From this opinion Justice Lockwood dissents.

Judgment affirmed.

Attorney General, for plaintiff in error.

Cavarly, for defendant in error.

(1) A sheriff may take a recognizance alter indictment found, of a prisoner
in his custody, although a writ has not issued from the circuit court com-
manding an arrest. Sloan et al. v. People, 23 111., 77.

Where money is deposited with a sheriff as security for the appearance of

a prisoner, who makes default, it is proper to treat the money as if it had
been recovered on recognizance. County of Rock Island v. County of
Mercer, 24 111., 35.

See also Shattuck et al. v. The People, 4 Scam., 481. Besimer et al. v. The
People, 15 111., 439.

A recognizance taken before an officer not having judicial power, as the
?i-psident of a town, is without binding force. Solomon v. The People, 15

11.. 291.

A recognizance is not vitiated because it is taken for a less sum than is in-

dorsed on the writ. Chumasero v. The People, 18 111., 405.
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Bkadley Eust, Plaintiff in Error, v. Frothingham and Fort,
Defendants in Error.

ERROR TO MONROE.

A variance between the writ and declaration, can not be reached by demurrer.
This court can not look at a record which was introduced as evidence in the
court below, unless the same is made a part of the record by bill of exceptions.

A record from another state is conclusive evidence of the debt claimed—it

imports absolute verity, and nothing can be alleged against it.

A plea to an action of debt upon a record, stating "that the defendant had
not been served with process, had never appeared, or authorized an at-
torney to appear for him," would be good, yet if the record shows that he
did appear, &c, the record can not be contradicted ;>y evidence.

The appearance of the attorney without authority is good.

A writ of inquiry is not necessary in any case, where the damages can be
ascertained by computation.

Opinion of the Court by Justice Lockwood. This was an
action of debt, commenced in the Monroe circuit court by
Frothingham and Fort against East, on a record of a judg-
ment obtained in the state of New York. The declaration

is in the usual form. Tiie defendant below demurred to the
declaration, to which there was a joinder. The demurrer
was overruled, and the declaration held to be good. Subse-
quently, the defendant pleaded nul tiel record, payment and
a special plea, alleging that no service of process had been
made on defendant below in New York, and that the appear-
ance stated in the record to have been for defendant by
attorneys in the New York court, was without the authority
of defendant. To this last plea the plaintiffs below demurred,
and the demurrer was sustained. Subsequently the defend-
ant withdrew the plea of payment, and the court tried the
issue of nul tiel record, which was found for the plaintiffs,

and judgment rendered for the debt mentioned in the decla-

ration, amounting to 254 dollars, 60 cents, and also gave
damages amounting to 100 dollars, being less than six per
cent, interest on the debt, from the rendition of the judgment
in New York, to the rendition of the judgment below. To
reverse this judgment, a writ of error has been brought to

this court.

A variety of errors have been assigned, which will be
noticed in the order they were argued.

1. It is assigned for error, that the court below overruled
the defendant's demurrer to the plaintiff's declaration. The
reason urged for sustaining the demurrer, was that there
was a few cents difference between the statement of the debt
in the writ and in the declaration. Can this variance be
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readied by demurrer ? The practice of courts for a long
time has been to give relief against irregular process by
motion, and no good reason is perceived why this long estab-

lished practice should be varied from. It is also a rule of
practice, that if a party appears and pleads, a vicious process

is aided. The objection, however, to the process was such,

that the court below would have permitted it to be amended.
A demurrer only goes to the sufficiency of the declaration;

and that being good on its face, the demurrer was properly
overruled. (1)

2. It is also assigned for error, that the plea of nul tiel

record was found for plaintiff below. Whether' this issue

was correctly decided, can not be ascertained by this court.

If the defendant wished to have excepted to the record intro-

duced as evidence in the court below, he should have taken
a bill of exceptions. (2)

3. That the defendant's special plea was decided to be bad.

This plea admits that the record states that attorneys did
appear for defendant and defend the suit. Can a party aver

any thing which contradicts the record ? A record imports

absolute verity, and nothing can be averred against it. This
court has repeatedly decided, that the records of sister states

are to be considered as conclusive evidence, unless, perhaps,

in cases where from the record and proceedings it should
appear that the party had no notice. If the plea in this case

had only averred that he had not been served with process,

and that he had never appeared, or authorized an attorney

to appear for him, the plea would probably have been good.

Yet, on the trial of the cause, if the record showed either a

service of process, or an appearance by attorney, the defend-

ant would not have been permitted to contradict the record

by evidence. But this plea admits that the record shows an

appearance by attorney, and then denies the truth of the

averment in the record. This can not be done. The pre-

sumption in favor of the records is, that the court where the

cause is tried will not permit an attorney to appear unless

they are satisfied that lie has authority from the party. This

rule is necessary for the safety and validity of judicial pro-

ceedings. Should an attorney appear for a party without

authority, he would be liable in damages to the party injured,

and would also subject himself to be punished for a contempt.

(1) No advantage can be taken of a variance between the writ and declara-

tion, on a writ oi error. It must be taken advantage of by a plea in abate-
ment, or bv a motion. Prince v. Lamb p >st Cruikshnnk v. Brown, 5

Gilm., 75. W. Id v. Hubbard, 11 111., 571. Rowley v. Berrian, 12 111., 202.

(2) See note to Bruwder v. Johnson, ante, p. 96.
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This is considered sufficient to protect parties from the offi-

cious interference of attorneys. Should an attorney, how-
ever, appear without authority, and the party sustain an
injury beyond the abilty of the attorney to compensate, it

is probable that a court of equity might set aside a judg-
ment obtained in consequence of such wrongful appearance;

but at law, the appearance is good, and can not be contra-

dicted. (3)

4. It is also assigned for error, that the court entered judg-
ment for damages without calling a jury, or issuing a writ of

inquiry. A writ of inquiry at common law only issues where
the judgment is interlocutory, but the judgment in debt is

final.

A writ of inquiry is, however, unnecessary in any case,

where the damages can be ascertained by computation. Our
statute does not apply to this case. Had the plaintiff averred

in his declaration, that he was, by the laws of New York,
entitled to a higher rate of interest than he was entitled to

by the laws of this state, there then would have been a pro-

priety in calling a jury to ascertain what interest was allowed
in New York ; but even in such case, the court would have
a right to ascertain the fact, and give the damages without
the intervention of a jury. This objection, then, forms no
ground of error.

The other errors assigned are not deemed of sufficient im-
portance to require any notice. The errors assigned, being,

in the opinion of the court, insufficient, the judgment is

affirmed with costs, (a.)

Judgment affirmed,

Semple and Breese, for plaintiff in error.

Cowles, for defendants in error.

(3) See note 3, to the case of Kimmel v. Schultz et al., ante, p. 169.

(a) Greenup and Conway v. Woodworth, ante, p. 232.

In an action upon a judgment in another state, the defendant can not
Elead any lact in bar, which contradicts the record on which the suit is

/ought. *
1 Peters' C r. Court Rep., 155.

!n an action of debt on a judgment, the interest on the judgment may be
computed and made part of the judgment in Louisiana, without a writ of in-
quiry or the intervention of a jury. Mayhew v. Thatcher et al., 6 Wheat., 129.
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Thomas P. Clark, Plaintiff in Error, v. Henry J. Ross,
Defendant in Error.

ERROR TO ADAMS.

A writ of error will not lie where the judgment, exclusive of costs, is less
than twenty dollars. The word "appeals," used in the 32d section of the
practice act of 1827, applies equally to writs of error.

Opinion of the Court ~hy Justice Smith. This is a writ of

error, brought to reverse the judgment of the circuit court of

Adams county, on an appeal from a decision of a justice of the

peace affirming such judgment, which amounted to nineteen
dollars, and no more.
A preliminary question has been raised, denying the juris-

diction of this court in a case where the judgment below does
not amount to twenty dollars, exclusive of costs.

The 32d section of the act concerning practice in courts of

law, passed in January, 1827,* declares that "appeals from
the circuit courts to the supreme court, shall be allowed in

all cases where the judgment or decree appealed from be final,

and shall amount, exclusive of costs, to the sum of twenty
dollars, or relate to a franchise or freehold."

This provision has clearly precluded the bringing of an
appeal in a case like the present, but it is contended that it

could not extend to writs of error.

We are then led to consider whether in the use of the term
"appeals" the legislature intended to confine the exception to

the case of appeals, using the word in its strict technical sense,

or whether it was not used to embrace all cases brought into

the supreme court, where the judgment was less than twenty
dollars, without regard to the name of the process or manner
by which it was brought into this court. A proceeding in error

is, in truth, an appeal from the decision of an inferior to a

superior tribunal. The term appeal implies the removal of a

cause for a rehearing upon the facts as well as the law, yet in

this court the reviewing of appeals has never received that

interpretation. From this uniform exposition, in cases of

appeals, and the terms of the law defining the cases in which
appeals should be granted, it may be fairly inferred that the

object of the legislature was to prevent the supervision of all

cases in the supreme court, where the judgment was less than

the sum of twenty dollars, except it should relate to a fran-

chise or freehold.

* Rev. Code of 1827, p. 318.
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This construction has an additional support in the fourth

article of the constitution creating the supreme court and
defining its jurisdiction. By the second section of that arti-

cle it is declared that " the supreme court shall have an

appellate jurisdiction only, except in cases relating to the rev-

enue, in cases of mandamus, and in such cases of impeach-

ment as may be required to be tried before it." The framers

of the constitution have here used the word appellate, in its

extended and general signification, intending to embrace all

cases without regard to the manner in which the cause might
be removed. If it did not receive this construction it might
be pretended that the powers of review of this court were
limited to such cases as were strictly appeals, and we might
then cavil on the question whether a writ of error was an

appeal. E"o one could subscribe to such an absurdity, and
thus circumscribe the jurisdiction of this court.

If this reasoning be correct, as it must necessarily seem to

be, it follows as a corollary, that the word " appeals," used in

the thirty-second section of the practice act must equally

apply to cases of writs of error.

The judgment of the circuit court being for less than twenty

dollars, exclusive of costs, this court is bound to declare that

it has no jurisdiction of the cause, and that it must be for

that reason dismissed and the defendant in error recover his

costs, (a) (1)

Writ of error dismissed.

McConnel, for plaintiff in error.

Cavarly, for defendant in error.

(a) A writ of error is a writ of right, and can not be refused except in
capital cases. 6 Johns. Rep., 337.

(1) This decision has been expressly overruled by the case of Bowers v.

Green, 1 Scam., 42.

Where the subject matter of a suit does not relate to a franchise or a free-
hold, and where the judgment does not amount to twenty dollars exclusive of
cosis, the remedy is by writ of error, and not by appeal. Washington
County v. Parlier el at, 4 Gilm., 35 >. Purple's Statutes, 827, Sec. 4f. Scates'
Conrp., 264.

To justify an appeal on the ground that the judgment relates to a freehold,
the right to the freehold must have been the subject directly of the action,
not incidentally or collaterally, and the judgment must be conclusive of the
right until reversed. Rose et al. v. Chateau, 11 111., 167.

An appeal is not allowed to a party from a judgment in his own favor. He
must prosecute a writ of error. Addix et al. v. Fahnestock et al., 15 111., 448.

In all criminal cases, not capital, the writ of error is a writ of right, and
issues of course. Slwirl v. The People, 3 Scam., 395.

A criminal case can not be brought to this court except by writ of error.
M hler v. The People, 24 111., 26.
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Jonathan Ellis, Appellant, v. Jacob Snider, Appellee.

APPEAL FKOM UNION.

Where it appears from the account of the plaintiff that he claims less than
one hundred dollars before a justice of the peace, the justice is not ousted
of his jurisdiction, though a witness should prove that the plain. iff was
^entitled to more than one hundred dollars. The plaintiff's own claim must
govern as to jurisdiction.

Opinion of the Court by Justice Lockwood. This was an
action originally commenced before a justice of the peace, in

which the plaintiff recovered ninety dollars, and an appeal
was taken by the defendant to the circuit court of Union
county. Previous to the commencement of the trial in the

Union circuit court, the plaintiff, on motion of the defend-

ant, was ordered to file a written account, and thereupon the

plaintiff filed a written account consisting of several items,

amounting in the aggregate, to ninety-five dollars. It ap-

pearing to the court below, from the evidence of witnesses,

that the defendant below was indebted to the plaintiff in a

larger sum than one hundred dollars, (although the p^intiff

had charged and claimed a less sum than one hundred dol-

lars,) the court decided that the justice of the peace had no
jurisdiction of the cause, and reversed the judgment of the

justice on that ground. To review the judgment of the cir-

cuit court, an appeal has been taken to this court.

The only question' presented for our consideration is,

whether the circuit court erred in reversing the judgment of

the justice of the peace for want of jurisdiction.

By a reference to the statute giving justices of the peace

jurisdiction, it appears that they have jurisdiction, "for any
debt claimed to be due upon open and unsettled accounts

between individuals, where the whole amount of the accounts

of either party shall not exceed one hundred dollars."* The
party who presents an account is the best judge of the extent

of his claim, where the amount of his claim has not been

reduced to certainty by a note or express agreement. He is

to determine how much he will demand for any particular

service or article of property, and it is for the court or jury

to decide whether the charge is reasonable or otherwise, and
it is their province to allow either the amount claimed, or

less, as in their judgment they shall believe the testimony

will warrant. But neither the court or jury have a legal

* Kev. Laws of 1827, p. 259.
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right to allow more than the plaintiff claims. Should they
do so, it would be error, unless the plaintiff remits the excess.

The circuit court," consequently, erred in deciding that the

justice had no jurisdiction. The judgment below is reversed,

with costs, and the cause remanded for further proceedings.

(a) (1)

Judgment reversed.

jBreese, for appellant.

Lansing W. Wells, Plaintiff in Error, v. Patrick Hogan,
Defendant in Error.

ERROR TO JO DAVIESS.

The proceedings under the statute for forcible entry and detainer, being
summary, and contrary to the course of the common law, must strictly
conform to the requisitions of the statute.

A complaint made in writing before two justices of the peace, that the com-
plainant "is entitled 10 the possession of a house and lot in the town of ,.

wherein one Wells lives, and that said Wells refuses to give possession of
said house and lot, though he has been notified to do so in writing," is in-

sufficient.

In order to give the justices jurisdiction, the plaintiff ought to have stated in
his complaint that'the defendant willfully, and without force, held over the
premises after the time hid expired for which they were leased to him;
or in other words, the relation of landlord and tenant should be shown to
exist, and a holding over, after a demand made in writing by the landlord.

No particular form is required in the proceedings of a court, to render them an
order, or judgment ; it is sufficient if it is final, and the party may be injured.

Opinion of the Court oy Justice Lockwood.* This was am
action for forcible detainer, originally commenced by Hogan;
before two justices of the peace of Jo Daviess county. Ho-
gan states in his complaint that " he is entitled to the posses-

sion of a house and lot in the town of Galena, wherein one-

Wells lives, and that said Wells refuses to give possession of
said house and lot, though he has been notified so to do in

writing," which complaint was sworn to, and on the trial be-

fore the justices, a verdict was found against the defendant

below. To reverse this decision, an appeal was taken to the

circuit court of Jo Daviess county, and upon the trial in that

court, a verdict was found against Wells, that he was "guilty

(a) Cases in relation to jurisdiction of justices of the peace. Clark v.

Cornelius, ante, p. 46. Maurer v. Derrick, ante, p. 197.

(1) See note to Clark v. Cornelius, ante, p. 46.

* Chief justice Wilson did not sit in this cause.

43
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of a forcible detainer." Upon giving this verdict, the de-

fendant prayed time to file a bill of exceptions, which was
granted. The record then states, " It is ordered and ad-

judged, that unless the defendant enter into bond as the law
directs, within fifteen days, in the penal sum of se\ren hun-
dred dollars, with James Jones as his security, that then a

writ of restitution be awarded, and that the plaintiff have
execution for his costs herein paid out and expended." To
reverse this order or judgment, Wells has brought this case

into this court by writ of error, and has assigned a number
of errors. It will, however, be unnecessary to consider any
but the following, to wit : The complaint made before the

justices of the peace was insufficient. The proceedings under
the statute for forcible entry and detainer being summary,
and contrary to the course of the common law, must strictly

conform to the requisitions of the statute. The complaint is,

the foundation of the action, and must contain sufficient

matter to give the justices jurisdiction, or the whole of the

proceedings will be coram, nonjudice, and consequently, void.

In order to justify the justices of the peace in taking juris-

diction of this case, the plaintiff below ought to have stated

in his complaint, that the defendant below willfully, and with-

out force, held over the premises after the determination of

the time for which such premises were let to him, or the per-

son under whom he claims, after demand made in writing for

possession thereof, by the person entitled to such possession
;

or in other words, the relation of landlord and tenant should

be shown to exist, and a holding over after demand made in

writing for a redelivery of the premises to the landlord.

The complaint exhibited to the magistrate, states that the

plaintiff below " is entitled to the possession of a house and
lot where defendant lives," without showing that the defendant

was a tenant, either to himself, or to any person under whom
he claims. This was not sufficient to give the justices juris-

diction of the case. It is, however, objected on the part of

the defendant in error, "that no judgment has been given in

the circuit court, and consequently, that a writ of error will

not lie." No particular form is required in the proceedings

of a court, to render their order a judgment. It is sufficient

if it is final, and the party may, be injured. In this case the

order of the court is absolute, that a writ of restitution should

issue, unless the defendant below executed a bond in a large

penalty, with security, within fifteen days. If the party failed

to execute the bond, the writ of restitution was to issue, to

obtam which writ was the design of commencing the suit. It

does not appear that the bond was executed, and consequently,
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the defendant was exposed to have the writ of restitution

issued against him, and thereby be expelled from the premises

in a case where the justices had no jurisdiction. A writ of

error was, under the circumstances, the only means left, after

the fifteen days had expired, to prevent the defendant's being
illegally turned out of possession of premises, which for any
thing that appears, actually belonged to him.
The judgment below must be reversed with costs, (a) (1)

Judgment reversed.

Cavarly, for plaintiff in error.

Ford and Strode, for defendant in error.

(a) Vide Clark v. Roberts, ante, p. 285.

(1) There are four cases in which a forcible entry and detainer may be
maintained in this state: 1. Where there has been a wrongful or illegal en-
try upon the possession of another; 2. Where there has been a forcible en-
try upon such possession ; 3. Where any person may be settled upon the
public lands within this state, when the same have not been sold by the gen-
eral government ; and 4, Where there has been a wrongful holding over by a
t nant -after the expiration of the time for which the premises may have
been let to him. In the first three classes, before the action can be main-
tained, there must be an illegal and forcible entry upon the actual, or as in
the case of a settlement upon the public lands, constructive possession of
another. In either of these cases, it is not sufficient to charge in the' com-
plaint that the complainant's right to the possession only, had been invaded
by the forcible or illegal entry. Whitaker et al. v. G-autier, 3 Gilm., 443.

A complaint for a forcible entry and detainer should clearly show the
foundation of the right, which is sought to be enforced ; and that the wrong-
ful or illegal entry was made upon the actual or constructive possession of
the plaintiff; or the relation of landlord and tenant, and a wrongful holding
over must be shown. Id.

When the relation of parties is that of vendor and vendee, a proceeding for
forcible detainer will not be sustained. Dixon v. Haley, 16 111., 145.

To constitute forcible entry and detainer, violence is not essential. If the
entry is made against the will of another, the entry is forcible in legal con-
templation. Crojf v. Bollinger, 18 111., 200.

Title is immaterial in a proceeding for forcible entry and detainer, except
to show the extent of the possession. Deeds may be read in evidence to
prove boundaries, or extent of possession. Brooks v. Bryan, 18 111., 539.

See note to Bloom v. Qoodner, ante, p. 63.

Since preparing the foregoing notes the following law has been passed by
our Legislature. "Chapter 43 of the Revised Statutes of 1845, (Forcible
Entry and Detainer,) shall be extended to all cases between vendor and ven-
dee, where the latter has obtained the possession of lands under a contract,
by parol or in writing, and before obtaining a deed of conveyance of the
same, fails or refuses to comply with such contract to purchase, and to all
cases where lands have been sold, under a judgment or decree of court in
this State, and the party to such judgment or decree, after the expiration of
the time of redemption refuses, after demand in writing by the purchaser
under the same, to surrender possession thereof : Provided, that in cases of
vendor and vendee, the latter shall be entitled to cultivate and gather the
crop growing on the premises at the commencement or the suit, and the
right of ingress and egress for that purpose, and for the purpose of remov-
ing said crop after its maturity." Acts of 1881, p. 176.
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Thomas P. Clakk, Plaintiff in Error, v. The People, &c,
Defendant in Error.

EKEOR TO ADAMS.

The power to punish for contempts is incident to all courts of justice, inde-
pendent of statute, and the exercise of this power, resting in the sound
discretion of the court, can noi be reviewed by the supreme "court.

If the magistrate acts maliciously or oppressively, our laws can punish him
by indictment or impeachment.

Opinion of the Court by Justice Smith. This case is brought
up to reverse the decision of the circuit court of Adams county,

in dismissing the appeal from the justice of the peace for want
of jurisdiction in the circuit court.

The single point presented by the case is, whether an appeal

will lie to the circuit court to re-examine the decision of a

justice of the peace in imposing a fine on a party for a con-

tempt offered him while sitting as a justice of the peace, and
acting in his official capacity ? It is contended in support of

the grounds of error assigned by the plaintiff in error, that the

appeal from the justice's decision to the circuit court, is war-

ranted by the statute authorizing the taking of appeals from
their decision to the circuit court.* The 31st section of that

statute is alone applicable to proceedings in civil cases, and
can not, therefore, embrace a case of the present character,

which must be considered as partaking of a criminal nature;

nor is it given by the 7th section of the act extending the

criminal jurisdiction of justices of the peace, passed in Decem-
ber, 1826,f which is confined exclusively to the cases enumer-
ated in that act. It is manifest that neither of the sections

referred to give the right to an appeal in a case like the pres-

ent.

There are other considerations which it may be proper to

examine to show that the circuit court does not possess the

power to review the decision of the magistrate, either by appeal

or in any other form. By the 24:th section of the " act con-

cerning justices of the peace and constables,"^; it is provided

"that every person who shall appear before a justice of the

peace, when acting as such, or who shall be present at any
legal proceedings before a justice, shall demean himself in a

decent, orderly and respectful manner, and for failing to do

so, such person shall be fined by the justice for contempt in a

* Rev. Code of 1827, p. 268.

f Rev. Code of 1827, p. 275.

X Rev. Code of 1837, p. 266.
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sum not more than five dollars." The fine imposed in this

case was fixed at three dollars, but in what the contempt con-

sisted does not appear, nor is it deemed material to inquire.

It is not pretended that the magistrate has exceeded his pow-
ers in any way, nor that the contempt was not committed in

his presence. The power, however, to punish for contempts,

is an incident to all courts of justice independent of statutory

provisions, and the power to enforce the observance of order,

punish for contumacy by fine or imprisonment, are powers
which may not be dispensed with, because they are necessary

to the exercise of all others. The distinction that courts of

inferior jurisdiction, not having a general power to fine and
imprison for contempt, are restricted to such as are committed
in their presence, will not alter the rule in the present case.

The exercise of this power must necessarily rest in the sound
discretion of the magistrate, and as such, is not the subject of

review in the circuit court. To this point a train of numerous
decisions may be found, but in a case where it is not pre-

tended that the magistrate has exceeded the powers conferred

on him by statute, it is not perceived why this principle should
not be strictly applied. The reasoning, as to the possible abuse
which might grow out of the exercise of the power to punish
for contempts, if superior jurisdictions refuse to examine
into the correctness of the decision of the magistrate, is read-

ily met by the answer that if he acts maliciously or oppres-

sively, our laws affords an adequate remedy by indictment.

We are not, however, without authority on the very point in

question, from a tribunal of the highest character in the coun-

try. In the case of Kearney ex parte, 7 Wheaton, p. 88,

the supreme court of the United States have said that " they
will not grant a habeas corpus where a party has been com-
mitted for a contempt by a court having competent jurisdic-

tion; and if granted they will not inquire into the sufficiency

of the cause of commitment." The magistrate having had
competent jurisdiction to impose the fine, the circuit court

properly refused to inquire into the nature of the contempt,
and very properly dismissed the appeal. The judgment of

the circuit court is therefore affirmed with costs, (a) (1)

Judgment affirmed.

McConnel, for plaintiff in error.

Ford, state's attorney, for defendant in error.

(a) The po *er of punishing contempts is an incident to courts of justice.

Trial of Smith and Ogden, 73.

(1) A writ of error may be sued out of the supreme court to reverse the
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decision of a circuit court, fining a person for contempt of court. Stuart v.

The People, 3 Scam., 395. In this case, Bkeese, J., speaking of the case of
Clark v. The People, said :

" I do not think that case decisive of this, for the
reason that there the contempt was committed in the presence of the justice
of the peace, whilst trying a cause, and the statute gave him power to line for
contempt, in a sum not exceeding five dollars, in such a case, and he had not
exceeded his jurisdiction, as the record shows. Besides, no law of the state
allowed an appeal in such a case, partaking of a criminal nature, ajid it was
properly dismissed." And in Ex parte, Thatcher, 2 Gilm., 170, Scates, J.,

said: "It is indeed denied that any appeal or writ of error lies fr >m its

judgment for contempt by any court. I will not undertake to decide the
general question, but the power has its limits. The court may not treat any
and every act as a contempt, and I have no doubt that the appellate ci.urt

may revise and reverse its judgment when it exceeds its jurisdiction, by
treating that as a contempt, which in law is no contempt, and can not be.
The supervision will be to ascertain that fact." In Crook et al. v. The Peo-
ple, 16 111., 536, the court said: "In the examination of the merits of the
remaining question raised in the assignment of errors, and argument, we
would be understood as distinctly waiving any determination, whether a de-
fendant, in a criminal information for contempt, can appeal or maintain a
writ of error." They also held that in such case a party was not entitled to
a change of venue.

In Indiana it was held that courts of record have exclusive control over
charges for contempt committed in such courts; and their conviction or ac-
quittal is conclusive. State v. Tipton, 1 Blackf., 166. So in North Carolina.
" Tuere can be no revision, either by appeal or certiorari, of the judgment
of a court of record for imposing a punishment for a contempt of the court,
declared by the record to have been convicted in open court." State v.

Woodfln. 5 Iredell, 19;), ib., 149. But if the court states the facts upon which
it proceeds, a revising tribunal may, on a habeas corpus discharge the party,
if it appears that the facts do not amount to a contempt. Ib., 149.

The county commissioners' court had power to punish for contempt. Ex
parte, Thatcher, 2 Gilm., 169.

A justice of the peace who has imposed a fine upon a person for contempt
of his court can imprison him until the fine and costs are paid. Brown v.

The People, 19 111., 613.

Contempts of court are either direct, such as are offered to the court, while
sitting as such, and in its presence, or constructive, being offered, not in its

pres. nee, but tending by their operation to obs ruct and embarrass, or prevent
the due administration of justice. A newspaoer publication that has not
such effect will not be a contempt. Stuart v. The People, 3 Scam., 395.

The provision of the constitution of the United States, that the trial of all

crimes shall be by jury, does not take away the right of courts to punish con-
tempt in a summary manner. The provision is to be construed to relate

onlv to those crimes which, by our former laws and customs had been tried

by jury. Hollmgsworth v. Duane, Wallace, 77, 106. 5 Iredell, 199.
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Adam W. Snydek, Appellant, v. Baptists Laframboise, Ap-
pellee.

APPEAL FKGM ST. CLAIR.

In a sale of land where there is no fraud and no warranty, the vendee can
not recover back the purchase money, tl)

This court will not protect a party who stands by and permits improper tes-

timony to go to the jury.

The rule of law is. that where there is a community of interest and design,
the declarations of one of the parties is evidence against the rest, and this
rule is not confined to cases of civil contract

The rule in relation to the charge to the jury is, that it be positive and
specific, and tuat nothing be left to inference. (2)

A party who takes a quit claim deed on the sale of land, runs the risk of the
goodness of the title.

Where there is a total failure of title on a sale of land, and no circumstances
are proved to induce a jury to believe that the vendor has acted dis-
honestly, it is not prima facie evidence of fraud.

Opinion of the Court by Jtistice Lockwood. This was an
action of assumpsit commenced in the St. Clair circuit court

by Laframboise against Snyder. The declaration contains

the common money counts to which the defendant below
pleaded non assumpsit. On the trial of the cause, the de-

fendant took a bill of exceptions containing the evidence and
the charge of the judge. From the bill of exceptions it

appears that the plaintiff below purchased a tract of land of

the defendant and one Louis Pingonneau, for which he paid
one hundred and fifty dollars, and received from them a quit-

claim deed, In which it is stipulated that they do not warrant
the land against the claims of any person but themselves. It

was also proved that defendant below had no title to the
premises. The plaintiff further proved by a witness "that
after the sale and purchase, said Pin90nne.au told witness that

he, said Pinconneau, had understood plaintiff did not wish to

trade with Snyder for the land, as he was afraid he, Snyder,
would cheat him, being a lawyer; that plaintiff preferred

trading with said Pinconneau; that plaintiff would find that

lie, Pinconneau, could cheat as well as defendant; and that

Pinconneau admitted to witness that the legal title to the
said land was in the heirs of one Augustin Pinconneau; that

(1) The doctrine is well settled, both in law and in equity, that on a sale of
land, where there is neither fraud nor warranty on the part of the vendor, the
vendee can not recover back the purchase money, although there may be a
total failure of title. Doyle et at. v. Knapp, 3 Scam., 334. Owings v. Thomp-
son et at., id., 509. A quit claim deed is a sufficient consideration. Bonney
V. Smith, 17 111., 531.

(2) See note 2, to the case of Humphrey v. Collier et al., ante, p. 297.
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if plaintiff would give fifty dollars more, he, Pingonneau,
wouid make plaintiff a warranty deed, as he could let Au-
gustin Pingonneau's heirs have other lands for it." The
defendant was not present when these statements were made
by Pingonneau. Some testimony was adduced on the part of

the defendant which it is unnecessary to notice. Alter the

testimony was produced, the defendant moved the court to

instruct the jury, that if there was no fraud practised by
defendant, nor any false affirmation as to his title, the plain-

tiff could not recover; and further, where there is no false

affirmation or fraud in a sale of lands, the purchaser can not
recover back the purchase money, and that in the sale of land
where there is no fraud, the maxim of caveat emptor applies.

The court, however, instructed the jury, that if they were
satisfied from the evidence that Snyder and Pingonneau sold

a title to the land, either legal or equitable, when in truth'

they had no title of either kind, or that they, or either of

them, deceived the plaintiff as to the title, they should find

for the plaintiff; but if they were satisfied from the evidence

that Snyder and Pingonneau did not deceive the plaintiff as

to the nature of the title, they ought to find a verdict for the

defendant. To all of which instructions the defendant, by his

counsel, excepted. A verdict was found for plaintiff, and judg-

ment rendered thereon. Several errors have been assigned,

and under them it was urged that a part of the testimony
ought not to have been permitted to go to the jury, and that

the instructions were not such as the defendant was entitled

to, and was prayed for. The court in examining the bill of

exceptions, do not find that the testimony was excepted to on
the trial. If a party permits improper testimony to go to the

jury without objection, the reasonable presumption is, that it

was received by consent. In the event that a verdict should

be found on such testimony, the proper remedy is by a motion
for a new trial, and the case must be a strong one where this

court will interfere to protect a party who stands by and per-

mits improper testimony to be given to the jury. The court

feel themselves called on to condemn the practice that seems

to prevail extensively, to suffer illegal testimony to be given

to the jury, and then rely upon the skill of counsel to extri-

cate his client from the effect of such testimony. This course

leads to much embarrassment, and frequently presents much
difficulty in distinguishing between the province of the court

and jury. In this case the court feel no hesitation in declar-

ing that the evidence of the declarations of Pingonneau under

the circumstances were not evidence against the defendant,

and no doubt exists that, had the court below been called on
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to take this evidence from the jury, that it would have been

withdrawn, and in that event no verdict could have been

given for the plaintiff. The rule of law on this point is, that

where there is a community of interest and design, the dec-

larations of one of the parties is evidence against the rest, and

this rule is not confined to cases of civil contract. It is

indeed true, that in general, the declarations or admissions of

one trespasser or other wrong-doer is not evidence to affect

any other person, for it is merely res inter alios, but where it

has once been established that several persons have entered

into the same criminal design with a view to its accomplish-

ment, the acts and declarations of any one of them, in fur-

therance of the general object, are no longer to be considered

as res inter alios with respect to the rest. They are identified

with each other in the prosecution of the scheme; they are

partners for a bad purpose, and as much mutually responsible

as to such purpose, as partners in trade are for more honest
pursuits, and may be considered as mutual agents for each
other. Where an unity of design and purpose has once been
established in evidence, it may fairly and reasonably be pre-

sumed that the declarations and admissions of any one with
a view to the prosecution and accomplishment of that purpose,
convey the intentions and meaning of all; and this seems to

be the general rule in the case of trials for conspiracies, and
other crimes of a like nature. 2 Starkie on Ev., 47. It was
urged on the argument that Snyder and Pingconneau ought to

be considered as partners, and consequently the admissions of
either be evidence against the other. The court are, how-
ever, of opinion that this action can not be sustained on this

principle. The plaintiff's right to recover in this case depends
upon the question whether the defendant and Pingonneau
were guilty of fraud in selling the land mentioned in the
deed. Even in equity a vendee has no remedy on the ground
of failure of title, if he has no covenants and there is no
fraud. Ckesterman v. Gardner, 5 Johns. Oh. Rep., 29.

Gouveneur v. Elmendorf, ibid, 79. And the fraud must
exist at the time of the execution of the deed or lease, and
not fraud in a subsequent and distinct transaction.

Testing this case by the above principles, there is an ab-
sence of evidence of any concerted design between Snyder
and Pingonneau to defraud the plaintiff below. The decla-
rations of Pingonneau being made subsequent to the execu-
tion of the deed, and in the absence of Snyder, and there
being no evidence of concerted design, must be considered
as admissions res inter alios, and consequently, hearsay, and
inadmissible as evidence.

44
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But ought the court to reverse the judgment because of

the inadmissibility of this evidence? Were there no other ob-

jections to the judgment, the court might well doubt whether
they ought to interfere; but on examining the charge of the

judge, they are of opinion that it is not as specific and cer-

tain as it ought to have been. The rule in relation to the

charge to the jury is, that it be positive and' specific, and that

nothing be left to inference. From what the judge said in

the first part of the charge, the jury may have inferred that

if they believed that Snyder and Pinconneau had no title to

the land sold, that the plaintiff had a right to recover; yet

from the latter part of the charge, the jury might have an
equal right to infer that the plaintiff had no right to recover,

unless Snyder and Pinconneau had deceived the plaintiff as

to the nature of their title. The charge then, as preserved in

the bill of exceptions, does not convey to the jury distinctly

the precise rule that is to govern them in their deliberations.

The court are of opinion that the judge should have instructed

the jury that the defendant was not liable to refund the

money paid in this case, unless the defendant, previous to the

sale, affirmed what he knew to be false in relation to the title

to the land, or concealed some material fact in relation to

the title, or used some fraudulent means to induce the plain-

tiff to accept a deed without covenants of warranty; that a

party who takes a quit claim deed on the sale of land, runs
the risk of the goodness of the title, unless some fraud has

been practiced upon him. Inasmuch then as the charge may
have had an improper influence on the jury, the judgment
must be reversed with costs, and the cause remanded to the

St. Clair circuit court, for lurcher proceedings.

See the cases of Livingston et ah. v. Maryland Insurance
Company, 7 Cranch, 506. 11 Wheaton, 59, as to the manner
of charging a jury.

Separate opinion of Justice Smith. I concur in the reversal

of the judgment in this cause, on the ground that it is possi-

ble the jury may have decided against the defendant on the

simple ground of a failure of title in Snyder and Pinconneau,
without considering it essential that there should have been
evidence of fraud against him.

I hold the doctrine correct, that where there is a total

failure of title in a case like the present, and no circum-

stances are adduced to induce the jury to believe that the

vendor has acted dishonestly in the sale, but are left to infer

that he may have sold under a mistaken impression of his

title, that such sale is not primafacie evidence of fraud, and
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that it is necessary, to entitle a party to recover, to show facts

sufficient to warrant inferences of fraud. From the general
character of the charge, and the fact of the qualification in

it, (being in the disjunctive) it may have led the jury to the

simple inquiry, whether Snyder had title or not, and as none
was shown on the trial, they may not have inquired into the

question of fraud. That an individual may execute a release

for a valuable consideration, for a supposed interest in lands,

when in truth he may have no title, either legal or equitable,

and not be liable to refund, will depend upon the honesty
with which he acts. Should he conceal facts, or misrepre-

sent others necessary to a correct understanding of his title,

it can not be doubted that he would be liable.

In the present case it does not appear that Snyder was
guilty of either a suppression or a misrepresentation of the
manner in which he deduced his title to the lands in ques-

tion. I had great doubts on the motion for a new trial,

whether it ought not to have been granted, but as the evi-

dence of Pinconneau's declarations were not objected to on
the trial, and the whole evidence had been weighed by the

jury, whose peculiar province it alone was to determine its

character and force, I did not feel disposed to disturb the

verdict. Upon reflection, I am now satisfied that the con-

fessions of Pinconneau were not evidence, that they must
have had great weight with the jury in determining, their

verdict, that there was no evidence connecting Snyder's acts

with those confessions, and when Snyder was not present,

and that a possible indistinctness in the charge given may
have had its effect upon the jury to lead them away from
the question of fraud in selling the lands in controversy. I

believe, for the purposes of justice, that the reversal of the

judgment will be but right, all circumstances considered, and
therefore concur in the reversal, (a)

Judgment reversed.

Breese and -Semple, for appellant.

Blackwell, for appellee.

(a) The civil law bound every man to warrant what he sold, albeit there
be no express warranty; but the common law does not, without a warranty
in deed or in law, for the rule is, caveat emptor. Co. Litt., 102. 4th Dane's
Dig-., p. 327.

In a sale of lands, the maxim of caveat emptor applies. Boyd v. Bopst, 2
Dallas, 91.

A purchaser of real estate can not recover back the purchase money in an
action for money had and received, in c «se the title prove defective, unless
there be fraud or warranty. Dorsey v. Jackman, 1 Serg. and Kawle, 42.
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Thomas Allison and others, Appellants, v. Thomas P Clark,
Appellee.

APPEAL FROM MORGAN".

Upon principles of natural justice, a person ought not to be compelled to

part with his title to land, until he has received the amount which he had
contracted to take for it, nor should a person receive a title until he has
paid wliat he agreed to pay for it. (1)

Clark exhibited his bill in chancery in the Morgan circuit

court, at the April term of 1829, against the appellants, to

compel the specific performance of a contract to convey a

tract of land in the county aforesaid. The bill charges that

the Allisons, on the 16th of February, 1826, executed their

bond to the complainant, to convey to him a tract of land,

upon the condition that the complainant paid them 207 dol-

lars on or before the last day of February, 1827, the convey-

ance to be made on the day the money was stipulated to be

paid. The complainant, in his bill, stated that on the last

day of February, 1827, he was ready and willing to pay the

purchase money, and that on the 27th of May, of that year,

he did pay the money to Adam Allison for the defendants,

but that the defendants refused to make the conveyance, and

sold and conveyed the land to another person, (who was

made defendant,) who had notice of the claim. The bill

prays for a decree against the defendants for a conveyance to

complainant.

The Allisons severally answered the bill, denying the pay-

ment of the purchase money, and set up a new and different

contract in avoidance thereof, which was evidenced by the

note of said Clark to the Allisons, executed since the 27th

of May, 1827, and which, the Allisons contended, was part of

the purchase money originally contracted to be paid, but

which remained unpaid. The depositions taken by coin-

Between the sale of goods and of land, there is a marked distinction. In

the former, the law implies a warranty Of title, but not in the latter. Ibid.

\n action will not lie to recover back a sum of money paid in conside: a-

tion of the assignment of a mortgage, although it turned out to be a forgeiy.

Bree v. Holbeck, Doug., 655.

(1) The true rule, in cases of dependent covenants, such as agreements to

pay at a certain time, and thereupon the lands to be conveyed, is undoubt-

edly this : that the vendor can not sue tor the consideration money until he
has tendered a deed, nor can the vendee claim a deed until he shows himself

ready to pay. The vendor can not be compelled to part with the deed but

he must have it ready to be delivered as soon as the money is paid ; both are

concurrent acts. Murphy v. Lockwood, 21 111., 617, and cases there cited.
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plainant, together with the receipts of the Allisons, proved
the payment of the notes first executed by Clark to the Alli-

sons. The Allisons contended that the note subsequently

executed by Clark to them, which they produced and proved,

was evidence of a new contract yet unperformed on the part

of Clark, the complainant. The circuit court, on a final

hearing of the cause, rendered a decree in favor of the com-
plainant for a conveyance of the land, as prayed for in the

bill, from which decree the Allisons appealed to this court.

Opinion of the Court by Justice Smith. From a considera-

tion of the facts disclosed by the bill, answers and testimony,

in this cause, it is in some degree questionable, whether the

decree ought to be disturbed. Taking the whole facts, how-
ever, in favor of the appellants, as disclosed, they can not

amount to more than substantiating the belief that the note

remaining unpaid, and which, it was contended, was substi-

tuted for the orignal, is still due, and that before the land

was to be conveyed, the note, amounting to 179 dollars, was
to have been paid on the first of January, 1828. The ques-

tion of the justice of the decree in the circuit court will turn

then on the single point, whether that court should have
required the payment of that note before it decreed a con-

veyance of the land in question. The court below must have
considered this point of the appellants' answers, as matters

in avoidance of the allegations of the bill, and as such,

requiring proof, before it could adopt the conclusion that this

note was substituted for so much of the original considera-

tion. It is really questionable, whether it ought not to be so

considered. If it be right so to understand it, the decree

ought to stand untouched; but the better construction, would
seem to be, that this note was given for a part of the original

consideration for the lands ; and that upon its payment, the

lands were to be conveyed to Clark. The principles of nat-

ural justice would seem to require that the appellants ought
not to part with their title to the land until they had received

the amount for which they had contracted, and that equally

so, the appellee ought not to receive a title until he had paid
for the same the amount agreed on. The transaction be-

tween the parties is by no means free from obscurity and
doubt. Upon the whole, it is the opinion of the court, that

equal justice to the parties requires a modification of the

decree, so that each shall obtain his rights. The decree is to

be modified in this court, so as to require the complainant in

the bill to pay the note of 179 dollars, with the interest due
thereon to this time, and upon which, the defendants in
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equity are to convey the lands in the manner stated in the

decree of the circuit court, and the costs in this court, and
in the court below, are to be divided between the parties, each

.paying in those courts, his own costs.

Thomas, for appellants.

MeConnel, for appellee.

Hypolite Kolette, Appellant, v. Lemon Parker, Appellee.

APPEAL FROM JO DAVIESS.

A tenant in common of a chattel who sues for a conversion of the same, is

entitled to recover damages for his share or interest only.

Opinion of the Court oy Justice Browne. This was an

action of trover and conversion brought by Lemon Parker

against II. Eolette. The plaintiff below derived his title from

the following bill of sale, viz.

:

Know all men by these presents, that I, William Kelly, in

consideration of four hundred dollars to me paid by Parker

and Tilton, do hereby sell, alien and convey to Lemon Par-

ker, four yoke of oxen, with the yokes and chains belonging

thereto. The condition of the above sale is such that I, the

said William Kelly, stand indebted to the above named Par-

ker and Tilton in the above named sum ; now, if the above

debt is canceled within one year, then the above sale to be

null and void, otherwise to remain in full force and virtue
;

and it is further agreed between the parties, that the said

Parker and Tilton are to loan me the said team without

charge, and to furnish hauling for the said team to the amount
of said debt.

Signed, Wm. Kelly. [Seal.]

July 11, 1829.

The defendant, by his counsel, moved the court to instruct

the jury, that if they believed that William P. Tilton was
interested in the contract between Kelly and Parker for the

oxen, &c, they should find a verdict for the plaintiff for his

share or interest only. Other instructions were prayed for

which will not now be noticed. I am of opinion, that the
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court below erred in refusing the instruction as asked for,

for which reason the judgment must be reversed with costs,

and the cause remanded to the circuit court.

From this opinion, Justice Smith dissents. (1)

Judgment reversed.

Ford, for appellant

J. B. Thomas, Jr., foi appellee.

Joseph Johnson, Plaintiff in Error, v. The People, Defend
ant in Error.

ERKOK TO MADISON.

A fine against a retailer of spirituous liquors for selling without a license by
a less quantity than one quart, can not, under the act of 1827, exceed ten
dollars.

Opinion of the Court by Justice Browne.* This is a writ
of error sued out to reverse a judgment of the circuit court
of Madison county. At the October term, 1829, an indict-

ment was preferred against the plaintiff in error, for retailing

spirits by a less quantity than one quart, in violation of the
statute. At the same term following, he was tried, and found
guilty, and the court thereupon imposed a fine of twelve dol-

lars against him. A motion was made by. his counsel to ar-

rest the judgment, which the court overruled. The statute

of 1827, page 150, section 127, is in the following words
;

"Every person not having a legal license to keep a tavern,

who shall barter, exchange or sell, any wine, rum, brandy,
gin, whiskey, or other vinous, spirituous, or mixed liquors,

to any person or persons, by a less quantity than one quart,
shall, on conviction, be fined ten dollars." I know of no
statute in force imposing a greater fine for the offense of re-

(1) In actions for torts, the non-joinder of persons interested with the
plaintiff, must be pleaded in abatement, and can not be taken advantage of
on the trial, otherwise than in mitigation of damages; and in such case, if

the defendant emit to plead the non-joinder in abatement, the pla ntiif may
have judgment for his aliquot share of the damage sustained. Edwards v.

Hill, 11 111., 22. But in an action to recover a specific penalty, given by stat-
ute, which does not rest in compu ation, such as an action to recover the pen-
alt 1 - for cutting timber, the owners of the land must all join in the action.
Hid.

* Chief Justice Wilson did not sit in this cause.
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tailing spirits without a license than the one referred to.

The court, therefore, erred in rendering the judgment and
imposing a fine of twelve dollars, for which error it must be

reversed.

From this opinion Justice Smith dissents.

Judgment reversed.

Sernple, for plaintiff in error.

Cowles, state's attorney, for defendant in error.

William Bennet, and Jacob Judy, Appellants, v. Philip
Schermer & Co., Appellees.

APPEAL FKOM JO DAVIESS.

"When the whole record on its face is so imperfect as not to warrant the en-

tering of the judgment, it will be reversed.

The appellees brought an action of assumpsit in the court

below against the appellants, on a promissory note. The
declaration contained but one count. The appellants pleaded

a failure of consideration, to which there was a demurrer,

which was sustained as to the declaration, and leave given to

amend it. The amendment was not made. A plea of non
assumpsit was afterwards filed and issue taken thereon.

There was then filed a special plea of failure of consideration,

to which there was a demurrer and joinder. A plea of pay-

ment, and of set-off, to which there was also a demurrer and

joinder. These demurrers not having been disposed of, the

appellees replied, traversing the pleas of failure of consider-

ation and payment, upon which an issue was made up, and

demurred to the plea of set-off, which was sustained, and no

further answer to it. In this state of the case, a jury came,

who found a verdict for the appellees. A motion was made
for a new trial which the court overruled, and judgment

entered on the verdict for the appellees, to reverse which

judgment an appeal was taken to this court, and the appel-

lanfs assigned lor error, among others, the following, viz :

That after the plaintiff's demurrer to the defendant's first

plea wTas sustained as to th'e declaration, and leave was grant-

ed to amend it, the court permitted the cause to go on to
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trial without any amended declaration, and that the court

gave judgment for the appellees on the issue found by the

jury, when there were several issues of law undisposed of,

and the plea entirely unanswered.

Opinion of the Court by Justice Smith. The extremely

imperfect condition of the record in this cause shows that it

is impossible to determine the real merits of the points pre-

sented to the court. The whole presents a confused mass of

pleadings, with leave to amend some, which amendments
were never made: demurrers to others appear to be undeci-

ded, and issues appear to have been made up, and again

abandoned on several points. The whole record can not

warrant the entering of a judgment on its face; and this

court are bound, for these reasons alone, to reverse the judg-
ment. The court take this occasion to remark on the gen-

erally imperfect state of records brought up from the Jo
Daviess circuit court, and to intimate the absolute necessity

of the proceedings from that court being, hereafter, present-

ed in a more perfect state. It is hoped that the parties here-

.

after interested in causes brought here for a review, will profit

from the intimation here given. Let the judgment be re-

versed, with the directions to the court below, to proceed de
novo in the cause, and the appellants here, recover their

costs. (1)

Judgment reversed.

Cavarly and Semplej for appellants.

Ford, for appellees.

(1) See Mason v. State Bank, ante, 183.

45



354 YANDALIA.
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John Doe, ex dem. Noblet Herbert, Thomas Janney and
John D. Brown, Plaintiffs, v. John 0. Herbert, (Chas.

Louviere, Tenant,) Defendants.

AGEEED CASE FEOM RANDOLPH.

Prior possession is evidence of a fee, and although the lowest, unless rebut-
ted by higher, it must prevail, (l)

A prior possession, short of twenty years under a claim of right will prevail
over a subsequent possession of the same time where no other evidence of
title appears on either side.

A prior possession of less than twenty years without any other evidence is

prima facie evidence sufficient to put the tenant on his "defense.

Where the title to land is divested by operation of law, as in sa'es under
execution, the possession of the defend.mt can not be considered such an
adverse possession as to defeat the deed and render it inoperative.

A grantor in a deed who has no interest in the suit, and who has made no
covenants, upon general principles, is a competent witness.

To render a deed for J and valid and effectual, there must be both a delivery
and acceptance of the deed. A deed not delivered and accepted, though
recorded passes no estate. ^2)

The record presented the following state of facts. iNmian
Edwards had peaceable possession of the premises in question

(1) In actions of ejectment, and for injuries to the inheritance, the posses-

sion of a tract of land by a party, claiming to be the owner in fee, is 'prima
facie evidence of his ownersnip and seizin of the inheritance, and throws
upon his adversary the burden of rebutting the presumption thus raised

Mason v. Park, 3 Scam., 532. D wis v. Easley et al., 13 HI., 198.

Whoever is in the actual possession of land, claiming the fee, is presumed
to own it, until the contrary appears; and may maintain an action for an
invasion of his possession against any one but him who holds the legal title,

or right of possession. Brooks v. Bruyn, 18 111., 539.

Possession of land is sufficient to entitle a party to maintain an action on
the case against one who has so constructed his mill-dam as to overflow the

plaintiff's land. Stout v. McAdams, 2 Scam., 68.

Possession of a ferry franchise, for a term less than twenty years, is not

evidence of a grant, or of a right to the same. Mills et al. v. County
ComWs St. Clair Co., 3 Scam., 56.

Possession and occupancy, when applied to land, are nearly synonymous
terms, and may exist through a tenancy. Walters v. The Peop'e, 21 111., 178

Where possession of land alone is relied on for any legal purpose, in the

absence of pa-er t.tle, it should be an actuai'occupancy of the premises ill

question. Webb v. Siurtevant, 1 Scam., 181. III. Mutual Fire Insurance
Co. v. Marseilles M <n. Co., 1 Gil in., 266.

Where two lots were claimed by a party, and improvements were made
on one, but the lots adjoined ; the court held the occupancy extended to both.

Prettyman et al. v. Wilkey et al. 19 111., 235.

(2) It is everywhere conceded that delivery is necessary to the validity of

a deed. Hulick v. Scovil, 4 Gilm., 19, and cases there cited. But delivery

may be made in various ways, and in some cases will be presumed, indeed

in most cases, until the contrary is shown by evidence In case of delivery

to a stranger, without authority from the grantee to accept ir, ihe acceptance

l,v the grantee at the time of de'ivery will be presumed under the fol.owing
ci.cumstances: 1. That the deed be, upon its face, beneficial to the grantee;

2. That the grantor part entire y with all control over the deed; 3 That the

grantor, (except in cases of an escrow,) accompany the delivery by a declara-
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in 1810, and continued it until the sale to Thomas F. Herbert
by deed duly executed and recorded, bearing date the 7th day
of September, 1818, which was produced and read in evidence.

T. F. Herbert immediately upon the purchase, went into

peaceable possession under his deed from Edwards, and re-

mained in possession until his death which happened in 1821.

The plaintiffs also produced in evidence a deed regularly exe-

cuted and recorded from Charles Slade, administrator of said

T. F. Herbert, bearing date the 23d day of July, 1823, con-

veying to the lessors of the plaintiff the premises in question,

to whom he had sold the same under the authority of, and in

compliance with an act of the general assembly of the state of

Illinois, entitled "An act authorizing the administrator of

Thomas F. Herbert, deceased, to sell certain lands," approved
Dec. 19, 1822. The plaintiff also proved that Charles Lou-
viere was in possession of the premises at the time of the

service of the declaration and notice, and here the plaintiffs

rested their case. The defendant then moved the court for a
nonsuit on the ground that the plaintiffs had not produced
sufficient evidence of title to put the defendant on his defense,

which motion the court overruled. The defendant then pro-

tion, intention, or intimation, that the deed is delivered for and on behalf
and to the use of the gran-ee; 4. That the grantee has eventually accepted
the deed and claimed under it. Hidick v. Scovil, supra.

These further propositions are well established by the courts :

1. That although a deed may, under certain circumstances, be presumed
to have been delivered by the grantor to the grantee and accepted by him,
yet this presumption maybe overcome by evidence which shows that there
was no delivery or acceptance. Hulick v. Scovil, 4 Gilm., 159. Bryan v.

Wash. 2 Gilm., 564. Ferguson v. Miles, 3 Gilm., 363. Wiggins v.Lusk, 12
ill., 132. Hines v. KeighMinger, 14 111., 471.

2. That where a grantee claims under a deed, and has it in his possession,
this raises a presumption of a delivery and acceptance. Id.

3. A deed can not become operative by a delivery after the death of the
grantor. Wiggins v. Lush, supra. Barnes v. Hatch, 3 N. Hamp., 301.
Hale v. Hills, 8 Conn., 39. Stilwell v. Hubbard, 20 Wend., 44. Baldwin
v. Maultsby, 5 Iredell, 505.

4. If a deed is made by A. to B. and deposited with C.,to be delivered to B.
on the death of A., the deed will take effect from the deliverv to C. Belden
v. Carter. 4 Day, 66. Buggies v. Lawson, 13 Johns., 285. Foster v. Mans-
field, 3 Metcalf, 412. Ooodell v. Pierce, 2 Hill, 659. Tooley v. Dibble, id., 641.

In Freeman's Digest, p„ 1173, the case of Mines v. KHgliblinger^ HI., 471
is cited as conflicting with ihe case of Herbert v. Herbert; but on examina-
tion, I apprehend it will be found not to be the case. That the possession by
the grantee of a recorded deed is prima facie evidence of a deli ery, is un-
disputed, and is the point decided in the case of Hines v. Keighblinger.
But when the possession of the deed is retained by the grantor, without proof
of delivery, it is quite as well settled that the deed is inoperative, and the
fact that it has been recorded is not presumptive evidence of delivery. In
Wiggins v. Lush, 12 111., 132, the deed had been recorded, but was found, at
the death of the grantor, among his papers. It was held by the court that it

was insufficient to convey the title; and the case of Herbert v. Herbert, was
cited and approved.
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duced in evidence the record of a deed from T. F. Herbert,

to John C. Herbert, bearing date the 29th of September,
1818, for the premises in question, which deed was not at-

tested by any subscribing witness, but was acknowledged before

a justice of the peace for Randolph county, within which
county the premises are situate, and recorded in the recorder's

office for said county, on the 15th day of January, 1819.

This deed was objected to by the plaintiffs, on the ground that

it was not executed in conformity with law, having no sub-

scribing witness, and on the further ground that it had not
been delivered by the grantor, and accepted by the grantee

;

and to sustain this latter objection, the plaintiffs proved by
Charles Slade, the administrator aforesaid, (whose testimony

was objected to by the defendant on the ground that he was
the grantor, as administrator, in the deed under which the

plaintiff claimed, but who deposed that he had no interest in

the event of the suit, and his deed to plaintiffs contained no
covenants,) that he had found the deed from Thomas F. Her-
bert to John C. Herbert, among the papers of the said Thomas,
after his death. The original deed from T. F. Herbert, to J.

C. Herbert was not produced, nor was it proved that it was
ever in the possession of J. C. Herbert, nor was it proved
where the same was. The defendant then proved that T.

F. Herbert was indebted to the said J. C. Herbert in the

sum of $1,200, and that at the time of the execution of said

deed, he had incurred further responsibilities for the said T.

F. Herbert as his security amounting to more than $3,000,

that they were brothers, and that C. Slade, the administrator

of T. F.' Herbert, permitted the said J. C. Herbert, by his

agent, to take possession of the premises and receive the rents,

who had continued the possession ever since.

Upon this state of facts, the circuit court gave judgment
for the lessors of the plaintiff, which, by consent, was subject

to the opinion of the supreme court.

Opinion of the Court by Justice Smith. Under the agreed

case, upon which this cause has been presented to this court,

four questions are to be considered :

1. Was the motion in the court below for a nonsuit, prop-

erly overruled %

2. Was the executions of the deed of Slade, as administra-

tor of Herbert, valid ; and did the title to the lands in ques-

tion pass thereby ?

3. Was the grantor, Slade, a competent witness on trial %

4. Was there a due execution and delivery of the deed by
Thomas F. Herbert to John C. Herbert %
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The action of ejectment is considered in reality as an action

of trespass, adding thereto an execution by which the prevail-

ing party obtains the possession of the thing itself. The plain-

tiff mnst prove property in himself, or a right of possession

—

he may try the title or not, and if he does not desire to ad-

duce his title, he may try nothing but the right of possession.

Prior possession is evidence of a fee, and, although the low-

est, unless rebutted by higher, it must clearly prevail. It is

equally well settled, that the lessor of the plaintiff must
recover on the strength of his own title. Let these princi-

ples be applied to the case before us, and inquire upon what
evidence the court below overruled the motion for a nonsuit.

It appears from the case, that it was proven that N. Edwards,
through whom the title in question is asserted, had peaceable

possession of the premises as ear!y as 1310, and continued it,

without any chasm, until the sale to Thomas F. Herbert, on
the 7th of September, 1818; that Herbert, immediately upon
the purchase, went into peaceable possession, and died in

possession in 1821. A deed regularly executed by Charles

Slade, the administrator of Thomas F. Herbert, of the date

of the 23d May, 1823, conveying to the lessors of the plain-

tiff the land in question, which had been duly recorded, was
produced, and to whom he had sold the same under the

authority of and in compliance with a law of this state,

approved 19th December, 1822. The plaintiff also proved
that Charles Louviere, the tenant, was in possession at the

time of the service of the declaration, and here rested his case.

The supreme court of the state of New York have said,

that title may be inferredfrom ten years'possession, sufficient

to put the defendant on his defense. Smith ex dem. Teller v.

Burtis and Woodward, 9 Johns. Rep., 197; and that a prior

possession, short of twenty years, under a claim of right, will

prevail over a subsequent possession of less than twenty
years, when no other evidence of title appears on either

side. There are several decisions of that court which sustain

this doctrine. Smith v. Lorillard, 10 Johns. Rep., 355. Jack-
son, v. Myers, 3 do., 388. Jackson v. Harder, 4 do., 202.

The proof here adduced was prima facie evidence both of

title and right of possession, and was sufficient to put the

defendant on his defense. It was not necessary that the

plaintiff' should have shown a possession of twenty years, or

a paper title. His possession as proved, was presumptive
evidence of a fee, and wTas conclusive on the defendant,

until he showed a better title. Upon this state of the case,

the mere naked possession of the defendant could not pre-

vail against it. There can, then, b,e no doubt, that the
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motion for a nonsuit was properly overruled. The next
point to be considered is, the validity of the deed of the

administrator, executed by virtue of a law of this state, and
the effect thereof.

T. F. Herbert having died in 1821, between that time and
the making of the deed by the administrator in 1823, by
consent of the administrator, John C. Herbert, by his agent,

took possession of the premises in question, and continued

up to the present time. It is then contended, that the ad-

ministrator being out of the possession of the lands, at the

time of making the conveyance, that it is therefore void.

Upon the death of Herbert, the estate in the premises passed

to his heirs, and the legislature having by a law authorized

the sale of the premises by the administrator, we think it

not important to inquire whether the administrator was in

or out of the actual possession of the land, at the time of

making the conveyance by him. It may be doubted whether

the possession of Herbert was such an adverse possession as

would have rendered a conveyance by the heirs void; but

the law of the legislature must be considered as a paramount
authority, and it being admitted that the conveyance has

been made agreeably to the provisions of that law, the estate,

of which Herbert died seized, passed by that deed, and it

was well executed, and not void because of the possession

of the agent of John C. Herbert. Where the title is divested

by the operation of law, as in sales under execution, the pos-

session can not be considered such an adverse possession as

to defeat the deed and render it inoperative. Jackson v. Bush,

10 Johns. Rep., 223. The inquiry as to the competency of

Slade, the administrator and grantor of the deed to the lessor

of the plaintiff, will be now considered.

It is apparent that Slade had no interest in the decision of

the cause; he had entered into no covenants upon which he

could be liable ; upon general principles, then, he was a

competent witness, and the rule that all persons not affected

by crime or interest are competent witnesses, must prevail.

This is not a question of the admissibility of the maker of

an instrument to impeach it, or destroy it for want of a con-

sideration, or for fraud. Though even in such a case,
>

the

grantors in a deed have been admitted in an action of eject-

ment, in the supreme court of Massachusetts—that court

deciding that the exception made, applies alone to negotiable

instruments, which, upon principles of public policy and

morality, ought not to be suffered to be impeached. Loper v.

Eaynes, 11 Mass. Rep., 498.*

Tide Duncan v. Morrison and Duncan, ante, p. 151, and the cases there

referred to in note.
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In the present instance, Slade was not offered to prove any
fact in connection with the execution of his deed as adminis-
trator, but collateral facts affecting the deed from Thomas F.

Herbert to John C. Herbert. His admissibility, then, de-

pended entirely upon his interest in the event of the suit, and
standing indifferent in that respect, he was properly admitted
to testify.

The last and remaining question, and most important one
in the case, is, whether there was a delivery of the deed from
T. F. Herbert to John C. Herbert The objection to it is,

that it was never delivered by the grantor to the grantee,

nor to any other person for his use, nor was there any accept-

ance by the grantee. The facts disclosed in relation to this

deed are, that it was found among the papers of Thomas F.

Herbert, after his death, by Slade, his administrator; that

the deed had never been in possession of the grantee, the

administrator having, after its discovery, delivered it to a

third person, and that the administrator did not know where
it was. The original deed was not produced in evidence, nor
its absence accounted for; but the records of the county,

which showed that the deed had no subscribing witness, was
acknowledged before -a justice of the peace, bore date on the

29th of September, 1818, and was recorded on the 15th of

January, 1819. The defendant proved that Thomas F. Her-
bert was, in 1812, indebted unto the grantee, John C. Her-
bert, in the sum of $1,200, and that he had been compelled

to pay as security for Thomas F. Herbert, more than $3,000
since that time.

From this state of facts it is to be determined whether
there was a delivery and acceptance of the deed to John C.

Herbert.

It is most manifest that there could have been no delivery

of the deed to the grantee, so as to pass the estate. The act

of recording a deed can not amount to a delivery, when
there does not appear an assent or knowledge by the grantee

of the act. In this case, there is not a scintilla of evidence

calculated to lead the mind to the belief that the grantee

ever knew of the existence of the deed until after the death

of the grantor. There could then have been no acceptance

by the grantee, because the possession of the deed, if such

had been the fact, derived after the death of the grantor,

could not amount to one, there having been no delivery

durin^ the life of the grantor. That it is essential to the

validity of a well executed deed, that there should be a de-

livery, will not be controverted. This delivery is said to be

"either actual, by doing something and saying nothing, or
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else verbal, "by saying- something and doing nothing, or it

may "be both; but by one or both of these, it must be made,
for otherwise, though it be never so well sealed and written,

yet is the deed of no force.

" It may be delivered to the party himself to whom It is

made, or to any other person by sufficient authority from
him, or it may be delivered to a stranger for, and in behalf,

and to the use of him for whom it is made without authority,

but if it be delivered to a stranger without any such declara-

tion, unless it be delivered as an escrow, it seems that it is

not a sufficient delivery." Jackson v. Pkipps, 12 Johns. Kep.,

419. 1 Shep. Touch., 57, 58. 2 Black. Com., 3QT. Yiner's

Abr., 27, § 52.

It is also held to be essential to the legal operation of the

deed that the grantee assents to receive, and that there can

be no delivery without an acceptance. Indeed, a delivery of
a deed, which is essential to its existence and operation,

necessarily imports that there should be a recipient. Now,
in this case, it would be idle to contend that there was a de-

livery and reception, when the grantor died before the grantee

knew of the existence of the deed? he could not then receive

that of the existence of which he had no knowledge, nor
could there have been a delivery to him without such an ac-

ceptance. There had been no act on the part of the grantor

before his death, tantamount to a delivery, much less an

actual one. The act of recording does not amount to it,

because there appears a total absence of knowledge, on the

part of the grantee, of such recording, or even of the exist-

ence of the deed until after the death of the grantor, and it

does not appear that he had ever received the deed. The
case of Jackson v. Phipps, 12 Johns. Rep., 419, before referred

to, and Maynard v. Maynard and others, 10th Mass. Rep.,

457, are directly in point, and sustain the principles here laid

down. Without then inquiring whether the deed was fraud-

ulent, it is sufficient to ascertain that the deed was never well

executed by delivery, and that no estate passed thereby. The
judgment is therefore affirmed with costs, (a)

Judgment affirmed,

Breeser
for plaintiffs.

Kane and Baker for defendants.

(a) Delivery is essential to the validity of a deed. 2 Stark, on Ev., 476,

477. Co. Litt, 36. (a) 2 Bi. Com., 306, 307.

The delivery of every dee.d must be proved, as well as the execution of it,

hen 0- an essen ill requisite to its validity. Jackson v.Dunlap, 1 Johns.'

Cases, 114. 2 Day's Re.)., 280. 3 Dane's Dig., 356, § 21.

A formal delivery is not essential if there be acts evincing an, intention to
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Eli S. Lattin, Plain tiff in Error, v. William A. Smith,

Defendant in Error.

ERROR TO JO DAVIESS,

A ca. sa. issued upon a judgment is not void on its face, though it does not
recite that the oath required by law to be made was made before it issued,

nor is it nece ;sary ihat a declaration for an escape on such ca. sa. should
aver that the oath was made.

An officer acts a lis peril ; he is bound to obey the mandate of the writ, and
if he proceeds to execute it he is bound to complete the execution of it.

It is sufficient to justify the officer executing the process, that the magistrate
had jurisdiction; lie is not bound to examine into the validity of the pro-
ceedings or regularity of the process.

This was an action on the case against Lattin, commenced
in the Jo Daviess circuit court by the defendant in error for

an escape, to which Lattin pleaded not guilty, with notice of

special matter to be given in evidence. The plaintiff below,

to maintain his action, produced in evidence a ca. sa. issued

by a justice of the peace of Jo Daviess county, at the suit of

the plaintiff below against one E. Q. Yance. The counsel for

defendant below objected to the introduction of this ca. sa. for

the reason that it did not appear on its face that the oath to

authorize the issuing a ca. sa. had been made, but the court

permitted the same to go in evidence to the jury, to which the

defendant below, by his counsel, excepted, and judgment on
the verdict being rendered against him after several continu-

ances, he has brought this writ of error, and assigned for

error,

1. That the court erred in permitting the ca. sa. to be read

deliver. Goodrich v. Walker, 1 John's Cases, 250. Verpla,ick v. Story et

uxor, 12 Johns. Rep., 586.

A delivery is essential to the validity of a deed, and there can be no de-
livery without an acceptance by the grantee. Where A., residing in this
state, agreed with B., in Massachusetts, to give him a deed of his farm as se-
curity for a debt, and A., on his return home, in 1808, executed and acknowl-
edged a deed to B., and left it in the clerk's office on the same day to be re-
corded; neithe the grantor nor any person in his behalf being present to
receive the deed, and the grantee died in 1809, and in 1810 A. sent the deed
.to t ie son and heir of the' grantee : it was held there was no delivery of the
deed. Jackson v. Phipps, 12 Johns. Rep., 418.

A. signs and seals a deed conveying land to his son, and leaves it with the
scrivener with direc ions to get it recorded, which was done, and the deed
at the grantors reques , still retained in the scrivener's hands until tiie death
of the son, when the father reclaimed and canceled it, the son having known
nothing of the transaction. It was hidden that the father was still emitled
to the land, as against the heirs of his son, tiie conveyance having never
been perfected by a delivery of the deed. Maynard v. Maynard and
others, 10 Mass. Rep., 450.

If one convev lands to pav his debts, yet keeps the conveyance, this is

fraudulent. 1 Dane's Big., Cli. 32, Art. 13 § 6.

The grantor in a deed not interested in the event of the suit, is a compe-
tent witness to show that the deed was fraudulent. Loper v. Haynti, 11
Mass. Rep., 498. 3 Bane's Big., Oh. 86, Arc. 3, § 17 to 22.

46
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to the jury, because it did not appear on its face that the
requisite oath had been made.

2. That the court erred in entering judgment in November
term, 1829, because between that time and the rendering the

verdict in the cause, three terms of the court had elapsed

which ought to operate as a discontinuance. To these errors

there was a joinder.

Opinion of the Court by Justice Smith. The grounds of
error insisted on in the present cause, are not sustainable.

The ca. sa. upon which the defendant was arrested, was
properly admitted in evidence. It was not void on its face,

because of the want of a recital of the necessary oath having
been taken to authorize the magistrate to issue it. This court
are bound to presume that the magistrate acted in conformity
to the laws until the contrary appears, having jurisdiction over
the subject matter before him. The court will therefore

intend that what ought to have been done, was done, until it

be shown to be otherwise. The evidence was therefore prop-
erly admitted, and it devolved on the defendant to show that

the law had not been complied with if it could have availed

him in such an event. The same reasons are equally applica-

ble to the want of an averment in the declaration of the taking
of the oaths Such an averment was altogether unnecessary,

being substantially embraced in the averment that the ca.'sa.

was sued out in conformity to law.

As to the main point which involves the liability of the

officer, the rule of law is well settled, that where process is

delivered to an officer he acts at his peril; that he is bound to

act in conformity with the commands of the writ, and if he
proceeds to execute it, he is bound to complete the execution.

1 G-allis., 519, Meecher et al. v. Wilson. It is doubtless true

that an action can not be maintained against an officer for not

executing void process, or process founded on a void judgment,
or suffering a prisoner to escape from such process. But if

the proceedings on the judgment on which process is founded,

are merely erroneous aud not void, he will be liable. Abbe
v. Ward, 8 Mass., 9. The magistrate, it is not denied, had
jurisdiction of the subject matter; the judgment was regularly

entered, and for aught that appears, the oath necessary to

have been administered before the ca. sa. could issue, must be

presumed to have been taken.

It was sufficient then to justify the officer executing the pro-

cess, to know that the court had jurisdiction of the subject

matter, he was not bound to examine into the validity of the

proceedings, or the regularity of the process, and even if it
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had been erroneous, he would not have been liable as a tres-

passer for executing it. For this doctrine, the cases of Hill v.

Uateman, Stra., 710, case of the Marshal sea, 10 Co., 76,

(a) and Warner v. Shad, 10 Johns. Rep., 138.

The officer having proceeded to take the party into custody,

has, it would seem, tacitly admitted the regularity of the pro-

cess, and his subsequently permitting him to escape and go at

large, could not be justified, unless, indeed, the process was
not merely voidable, but absolutely void. This not being the

fact, we can see no reason why, according to the principles

endeavored to be laid down, he should not be held liable for

the damages sustained by that act.

The objection, that a discontinuance in the cause has hap-

pened, is not sustainable, because the judgment has been
entered nunc pro tunc, and any supposed error on that gound
has been thereby cured. The judgment is affirmed with costs.

(») (i)

Judgment affirmed.

Ford, for plaintiff in error.

Cowles, for defendant in error.

(a) Vide Salkeld, 273. Shirley v. Wrinht, where the sheriff had the de-
fendant in custody upon a ca. sa. issued after the year and a day withou a
sci. fa., and permitted him to escape. It was held the sheriff was liable, and
could not take advantage of the error. Vide also, 2 Searg. and Kawie, 152,
Lewis, Esq. v. Smith.

(1) See note to Moore v. Watts et al., 42. Brother v. Cannon, l Scam., 201.
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John Connolly, Appellant, v. Almond Cottle, Appellee.

APPEAL FEOM JO DAYIESS.

In an action upon a note evidently given to pay the debt of a third person, if

there is no consideration lor the promise expressed in the note, one should
be averred in the declaration, and the want of such averment is fatal.

A variance between the description of a note and the one produced in evi-

dence is fatal.

This was an action of assumpsit, commenced in the Jo
Daviess circuit court of the term of October, 1828, by Cottle

against Connolly on the following instrument of writing:

" St. Louis, 27th April, 1821.

We hereby obligate ourselves to pay or cause to be paid

unto the creditors of Samuel B. Smith, the following sums,
viz.:

To Almond Cottle, - - $350 or thereabouts,
" Alexander Nash, - - 31
" Abijah Hull, - - 12

. , James Tieunan, by power of att'y
S'Sned ' J. Connolly."

'

To the declaration the defendant pleaded non assumpsit gen-

erally, and non assumpsit within five years. An issue was
made up to the first plea, and to the second there was a de-

murrer and joinder. The demurrer being sustained to the

second plea, it was by leave of court, withdrawn, and the

cause submitted to the jury upon the plea of non assumpsit.

A verdict was found for the plaintiff, the appellee, and judg-

ment rendered thereon for three hundred and fifty dollars

and costs. The only evidence on the part of the plaintiff was

the writing above set out, on which the suit was instituted.

The defendant, by his counsel, moved the court to exclude it

from going as evidence to the jury, for the reason, as appears

from the bill of exceptions, that it was variant from the dec-

laration, which motion the court overruled, to which opinion

of the court in overruling said motion, the defendant, by his

counsel, excepted, and has appealed to this court, and as-

signed for error, among others,

1. The refusal of the court below to exclude the writing

declared on, on the ground of variance between it and the

declaration; and
2. The want of an averment of a consideration for the

defendant's promise, in the declaration.

Opinion of the Courtly Justice Smith. Various grounds
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of error have been assumed in this cause, and on which it is

contended the judgment below ought to be reversed.

It will be unnecessary to notice more than two, which are

deemed sufficient to require a reversal of the judgment.
The note declared on is evidently one given to pay the debt

of a third person. As there is neither a consideration for the

promise expressed on the face of the note, nor one averred in

the declaration, the omission in the last instance is certainly

fatal, whether the first be so or not.

It is deemed unnecessary to discuss the difference between
our statute of frauds, which is said to be the same as that

of Virginia, under which, it has been adjudged, that the

difference between the use of the words "promise" and
" agreement," which is required to be in writing, renders it

unnecessary that the consideration for the promise shall be in

writing, and the British statute ; or whether the use of the

word "promise" in the one statute, and that of "agreement"
in the other, be a mere legal subtilty, because the omission to

aver in the declaration that there was a sufficient considera-

tion for the promise, and the ground of the legal liability of

the defendant, is such a substantial defect as can not be cured
alter verdict.

There also existed a fatal variance between the instrument
declared on, and the one produced in evidence. This objec-

tion, it appears by the bill of exceptions, was taken on the

trial and overruled. The note declared on, is described as a

promise by the defendant to pay to the plaintiff the amount,
by the name of Almond Cottle; the note produced in evidence

promises to pay to the creditors of Samuel B. Smith, jointly,

the sums enumerated and set opposite each of the names of
said creditors, of whom the said Cottle is alleged to be one.

The promise in the note produced in evidence is a joint, and
not a several promise, and does not therefore support the

declaration. It is made to all the creditors of Samuel B.

Smith, and not to each separately. The variance, however,
in the description of the note, and the one produced, is obvi-

ously fatal. S/teehy v. Mandeville, 7 Cranch, 208. Fergu-
son v. ILirwood, 7 ibid, 40.

The judgment of the circuit court is, for these reasons, re-

versed witli costs, (a)

Judgment reversed.

Semple, for appellant.

Strode and Ford, for appellee.

(a) As to variance, vide Taylor and Parlicr v. Kennedy, -ante, p. 91. Rust
v. Frothingliam and Fort, ante, p. 331. Prince v. Lamb, post.
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Timothy and Wm. Brinkley, Appellants, v. Reuben Going,
Appellee.

APPEAL FROM GALLATIN.

A payee of a note, although he may have written an assignment on the hack
of it, can maintain an action thereon in his own name, and his describing
himself "assignee" of the person to whom he made the assignment, may
be rejected as surplusage. The indorsement is in the control oi: the payee,
and he may strike it out or not as he thinks proner.

The possession of the note by the payee, is, unless the contrary appears,
evidence that he is the bona fide holder of it.

Going, as assignee of Hulett, brought an action of debt

before a justice of the peace in Gallatin county, against the

appellants, upon a note under seal made payable to him, by
the appellants, on the back of which was an assignment of the

same to one Thomas Hulett, but crossed thus, ^. Judgment
was rendered by the justice of the peace in favor of Going,

and an appeal taken by the defendants to the circuit court.

On the trial of the appeal there, it appears from the bill of

exceptions, that the counsel for the appellants moved the

court to reverse the justice's judgment for want of proof that

Going had either paid the money to Hulett, or that said Hulett

had retransferred the note to him, which motion the court

overruled, and affirmed the judgment of the justice of the

peace. The bill of exceptions states further, that there was
proof that the defendant acknowledged the note to be just

after, judgment was rendered by the justice of the peace, and
that he would pay the money by court, or let judgment go
against him. The appellants assigned for error,

1. That the plaintiff below sued as assignee of Hulett, when
it appeared that the note had not been assigned to him, and
that the court below erred in not reversing the judgment of

the justice of the peace for this variance; and

2. That the court erred in not reversing the judgment of

the justice on the ground that the note had not been retrans-

ferred to the plaintiff, and on the ground that the right of ac-

tion was vested in Hulett, and not in Going.

Opinion of the Court by Chief Justice Wilson. This is an

appeal from the judgment of the circuit court of Gallatin

county, affirming a judgment of a justice of the peace, rendered

against T. Brinkley in favor of K. Going, upon a joint and

several note made by T. and W. Brinkley to Going. On the

back of the note is an assignment by Going to Thomas Hulett;
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the signature of Going to the assignment is crossed, and from
the hill of exceptions containing the evidence, it appears that

the defendant below acknowledged, after the judgment of the

justice was rendered, that the note was just, though it does not
appear that he knew of the assignment.
For the appellants it is contended, that Going can not main-

tain this action in his own name without accounting for the

assignment or a retransfer of the note. This position is untena-
ble. The indorsement on the back of the note is in the con-

trol of the payee, which he may strike out or not, as he thinks
proper, and in this case he has stricken it out. But even if

the assignment had remained perfect, the possession of the
note by the payee, is, unless the contrary appears, evidence
that he is the bona fide holder and owner of the note, and will

enable him to maintain an action in his own name without a

reassignment, or receipt from the assignee, and the allegation

that he is assignee, may be regarded and rejected as surplus-
age. The presumption of law in favor of the appellee's claim,
is supported by the acknowledgment of the appellants, that the
note was just, and his promise to pay the money, or suffer

judgment to go by default. See Dugan el al. v. United
States, 3 Wheat., 172. Lansdale v. Brown, 3 Wash., 404.
The judgment is affirmed with costs. (1)

Judyjnent affirmed.
Eddy, for appellants.

Gatewood, for appellee.

Timothy Brinkley, Appellant, v. Reuben Going, Appellee.

APPEAL FROM GALLATIN.

The payee and holder of any negotiable note, with an assignment thereon
to a tuird person, can, witaouo a reassignment, maintain an action in his
own name, (a)

The facts in this case are the same in all respects as those
in the case of T. and W. Brinkley v. Going, supra.

Opinion of the Court hy Chief Justice Wilson. The sin-

gle point presented in this case, is, whether the payee and

(1) The principles of this decision have been reaffirmed in the fo' Iowing
ca u>s. Kyle v. Thomps m e; al.. 2 Scaui , 432. Campbell v. Humphries, 2
Lcam., 4 s. Parks v. Brown, Li 111., 45;.

A payee may, at the trial, erase any assignments which are on the nole. Id.

(a) As.-te, p. ^00.
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holder of a negotiable note, with an assignment thereon to a

third person, can, without a reassignment, maintain an action

in his own name. The case of Brinkley v. Going, decided at

the present term, is in every respect analogous to this one.

There it was decided that the payee could maintain the action

in his own name. In conformity to that decision, the judg-

ment of the court below must be affirmed.

Judgment affirmed
Jiddy, for appellant.

Gatewood, for appellee.

Jarret Garner, Plaintiff in Error, v. M. 0. Willis, Defend-
ant in error.

ERROR TO GALLATIN.

The oldest execution first delivered to the officer, binds the personal property,
though issued upon a junior judgment. An execution returned "not
levied," is functus officio.

If a purchaser, at a sheriff's or constable's sale, takes possession of the pro-
perty purchased, without the consent an I a°;ains~ the command of the
officer, though the purchaser be the plaintiff, in the Jiere facias under
which the sale is made, he is a trespasser.

Opinion of the Court by Chief Justice Wilson. This is an
action of trespass, brought by Willis against Garner, and the

following facts are submitted by the parties, for the opinion

of the court as to the law thereon, viz.

:

There were two judgments on a justice's docket against

John Huston, one in favor of Wight, the other in favor of

Garner. Wight, the plaintiff in the oldest judgment, sued
out an execution which was returned " not levied; " Garner
then took out an execution on his judgment, which was lev-

ied by the defendant in error, Willis, who was a constable,

on the horse of Huston, after which, Wight took out a second

execution upon his judgment, which Willis also levied on the

same horse, and sold him under both. Garner became the

purchaser, and took possession of the horse without the con-

sent and against the command of Willis. Now, it is agreed,

that if Garner's execution should, in law, be first satisfied,

and also that Garner was guilty of a trespass in taking the

horse, then judgment is to be given against him for nominal
damages; but if the court should be of opinion that Wight's
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execution bound the property, then judgment is to be given

for its value and costs. The judgment of the court below
was against Garner, and for the amount of Wight's execu-

tion. To reverse this judgment, this writ of error is prose-

cuted.

In deciding this case, the court below seems to have gone
upon the ground that the oldest execution created a lien

upon* the defendant's personal estate, and that the lien was
kept alive, and extended to a second execution issued upon
the same judgment after the return of the first, and in exclu-

sion to Garner's execution issued after the return of "Wight's.

This position is not maintainable, either upon the princi-

ples of the common law, or the provisions of the statute. At
common law, writs of execution had relation to their teste,

and subjected the estate of the defendant from that time to

be levied on and sold, wherever it might be found, between
different plaintiffs against the same defendant, however, the

law created no lien in favor of one to the prejudice of the

other, on account of the age of their executions, but it im-
posed an obligation on the officer to act impartially, and of

two executions in hand at the same time, to satisfy that first

which was first received. If he departs from this rule, and.

levies the last execution first, he does it at his peril, and
though a sale under that would be legal as respects pur-

chasers, the officer would be responsible to the plaintiff in

the first execution.

The statute of 1825, regulating judgments and execution^,

and which is the only one applicable to this case, provides^'
" that no writ of execution shall bind the goods,. &c.r of any
person against whom such writ shall be issued, but from, the'

time such writ shall be delivered to- the sheriff or other'

officer."

This statute changes the common law only so far as to-

limit the commencement of the binding efficacy of the exe-

cutions to the time of their delivery to the officer; it was cer-

tainly not intended to give them a more extensive operation,

than they had before its passage. Such is the construction
given by the courts of England and Kentucky to a similar-

statute. They have repeatedly decided that an execution,
after the expiration of the time when by law it should be
returned, is officially dead, and that its delivery to an officer

in the first instance, does not create a lien which can be pre-

served and continued to a subsequent execution issued after

the return of the first. 4 Bibb, 29. Salkeld, 320.

* Rev. Laws of 1829, page 86, sect. 6.

47



370 VA1TOALIA.

Garner v. Willis.

Upon this point the court below erred. The next inquiry
is, as to the liability of Garner to an action of trespass, for

taking the property out of the possession of the constable

against his will. The general principle, that a sheriff or con-

stable who seizes goods on an execution, has a special prop-
erty in them, and may maintain trover or trespass against a
wrong-doer, is well settled, and there are no circumstances
in this case to take it out of the operation of this rule.

Garner, being the plaintiff in one of the executions under
which the horse was sold, gave him no interest in the prop-
erty; his only title to the possession was the sheriff's sale,

and his right under that was not complete until the terms of

sale were complied with by the payment of the purchase
money, or the delivery of the property to him by the officer.

The sale being under both Wight's and Garner's executions,

the constable might have applied the proceeds to the discharge

of either, and his liability for a wrong application of it, affords

no justification to Garner. It may also be observed that offi-

cers are entitled to retain their fees; but the benefit of this

principle would be defeated if a plaintiff in an execution,

who becomes a purchaser, was entitled to more favor than a

stranger. Under this view of the case, I am of opinion that

Garner's execution should have been first satisfied, and also,

that he was guilty of a trespass in taking the property against

the consent of the constable. The judgment of the circuit

court is therefore reversed, and judgment rendered against

the appellant for one cent damages and costs below, and that

the appellant recover the costs in this court. (1)

Judgment reversed,

Gatewood, for appellant.

Eddy, for appellee.

(1) Where two or more writs of % fa. are delivered <u diii^eir u^i^.3

either to the same or different officers, and no sale is actually made of tue de-

fendant's goods, the execution first delivered must hav the priority, thqugii
the first seizure may have been made on a subsequent execution. But where
the goods are actually sold by virtue or' a levy made under a junior execu-
tion, the sale will be good, and the property can not afterwards be taken from
the purchaser by the senior execution. The only remedy of the party in-

jured is against the officer. Rogers v. Dichjy, 1 Gilm., (330.

An execution becomes a lien on the personal property of the defendant
from the time it is indorsed by the constable, and no subsequent sale by the

defendant can affect the rights of the plaintiff. Marshall v. Cunningham,
13 111., 20.

If a defendant dies between the teste of an execution and its delivery to

the sheriff, the sheriff can not pro eed to make a levy under it. People v.

Bradley, 17 III., 485.

An execution i sued after the death of the judgment dehor, is void, and if

a sheriff sells land under it, his deed is a nullity. Laflin v. Herrington, 16

111., 301.



DECEMBER TERM, 1830. 371

Simms v. Klein.

Ignatius R. Simms, Appellant, v. Joseph Klein, Appellee.

APPEAL FROM MORGAN.

A sheriff's return in this form :
" I. R. Simms summoned by reading " and

and signed by the sheriff, and dated, is sufficient.

Neither the law, nor the practice of the courts requires that the judgment
should contain the amount of costs in numero.

Ten per cent, damages allowed, where the appeal was evidently taken for
delay.

Klien brought an action of assumpsit in the court below
against Simms, on a promissory note, and recovered a judg-
ment by default, and the clerk assessed the damages. The
declaration was in the usual form. The sheriff's return to

the original summons against Simms, was in this form, viz. :

a
I. R. Simms summoned by reading, this 17th day of Au-

gust, 1830. S. T. Matthews, sheriff)'

Several errors have been assigned, which are particularly

noticed in the opinion of the court.

Opinion ofthe Court hy Justice Smith. The appellant relies

on four errors assigned as cause for the reversal of the judg-
ment:

1. The insufficiency of the return of the sheriff of the ser-

vice of the summons.
2. The insufficiency of an allegation of a promise in the

declaration to pay the sum demanded.
3. That the judgment by default is erroneous, because no

evidence appears to show how the clerk assessed the damages.
4. That as the judgment does not include the costs in nu-

mero, it is error.

The whole of the objections are considered untenable.
The return shows that the defendant was regularly sum-
moned, although his name was written "I. R. Simms," in the
return, and the court will infer that it is the defendant, al-

though his christian name is not written out at length. The

The death of a defendant in execution, after its delivery to the sheriff, but
before a levy under it by him, wi 1 not prevent that officer from proceeding to
levy and sell. Dodge v. Mack, 22 111., 93.

A title, acquired under an execution issued after the death of the defend-
ant, is not prima facie void ; it becomes so upon proof of the fact of the
death. Finch et al. v. Martin et al., 19 111., 105.

A return of an officer to an execution is not simply his indorsement upon
the process, but is the actual placing it in the office from which it issued.
Until then he may change the indorsement, and afterwards, only by permis-
sion of the court. Nelson et al. v. Cook, 19 111., 440.
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objection is considered frivolous. Equally so are the second
and third objections. The declaration is sufficient, and even
technically correct, and the mode of entering up the default

of the defendant and assessing damages is the only one recog-

nized by courts.

As to the last objection, that the judgment does not con-

tain the amount of the costs in a particular enumeration 01

their amount, it is a sufficient answer, that neither the law,

nor the practice of our court requires it to be done ; and it

is also manifest that, from our mode of proceeding in the cir-

cuit court, it would be impracticable to comply with such a

form.

In every aspect in which this case can be viewed, it must
be considered as having been brought here for delay, and as

such, the court is of opinion that the judgment should be
affirmed with ten per cent, damages and costs. (1)

Judgment affirmed
McConneZ, for appellant.

Thomas, for appellee.

Solomon Blue, Plaintiff in Error, v. Weir and Vanlanding-
ham, Defendants in Error.

ERROR TO GALLATIN.

A justice of the peace has no jurisdiction if the whole claim of the plaintiff

exceeds one hundred dollars, though it; may be reduced by credits before
suit brought to a sum less than one hundred dollars.

The defendants in error brought suit before a justice, of

the peace, against the plaintiff in error, on an account which
amounted to two hundred and eighty-four dollars and eleven

cents, but which was reduced, by credits, to eighty-four dol-

lars and eleven cents, and recovered a judgment against him
for that sum, from which judgment the plaintiff in error ap-

pealed to the circuit court of Gallatin county. On the trial

of the cause there, a motion was made by the plaintiff in

error to dismiss the suit, and reverse the judgment, on the

ground that the account sued on exceeded the jurisdiction of

a justice of the peace ; the court overruled the motion, and

(1) See note to Ryan v. Eads, ante, 217.
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affirmed the judgment of the justice ; to reverse which judg-

ment this writ of error is prosecuted, and the refusal of the

court to dismiss the suit and reverse the judgment is, among
other things, assigned for error.

Opinion of the Court by Chief Justice Wilson. One of

the errors assigned for the reversal of this judgment is, that

the cause of action exceeded the jurisdiction of a justice of

the peace.

The statute of 1827* giving jurisdiction to justices of the

peace in civil cases, enumerates, among other causes of ac-

tion, any debt claimed to be due upon open and unsettled

accounts between individuals, where the whole amount of

the accounts of either party shall not exceed one hundred
dollars. The account offered in evidence before the justice

in this case by the plaintiff below, was an open and unsettled

account amounting to two hundred and eighty-four dollars

and eleven cents. Credits, it is true, are given at the foot of

the account to the defendant, which reduce the amount pur-

porting, by the account, to be due the plaintiff, below one
hundred dollars. These credits are given by the plaintiff

himself ; the balance was not ascertained by a settlement

between the parties as contemplated by the statute. To
ascertain the balance due the plaintiff, it was necessary for

the justice to investigate an account greatly exceeding one
hundred dollars. This power is not conferred by the statute,

and the justice exceeded his jurisdiction in assuming it. The
judgment of the court below must be reversed for want of

jurisdiction in the magistrate, (a)

Webb, for plaintiff in error.

Eddy, for defendant in error.

Judgment reversed.

* Revis d code of 1827, p. 259.

(a) Vide C ark v. Cornelius, ante, 46. Maurer v. Derrick, ante, 197.
Elks v. Snider, ante, p. 336.
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Philander Woodworth, Plaintiff in Error, v. Enoch Paine's
Administrators, Defendant's in Error.

ERROR TO RANDOLPH.

Notwithstanding the act of 1823, regulating the distribution of an intestate's
estate, a judgment obtained before that time against the intestate in his
life time, is entitled to preference in the payment of his debts out of his
personal assets, even if the estate is insolvent.

A statute enumerating things or persons of an inferior dignity, shall not be
construed to extend to those of a superior dignity.

The plaintiff in error obtained a judgment in the Randolph
circuit court, against Paine in his lifetime, in 1822; and
after his death, sued out & scire facias to revive it against his

administrators. The plea to the sci. fa. was in the following
words :

" The said defendants come and defend the wrong
and injury, when, where, &c. ; and for plea say that the plain-

tiff [actio non) because they say that the whole amount of

assets which have come to their hands to be administered is

one thousand fifty-six dollars ninety-nine cents ; that the

burial expenses and the expenses of the last illness of the

said Paine, deceased, the allowance made by the judge of pro-

bate to the widow, and the expenses of administration amount
together to the sum of three hundred eighty-two dollars forty-

four three-fourth cents, leaving for distribution among the

several creditors, the sum of six hundred seventy-four dollars

fifty-five cents. These defendants aver that the amount of

claims and demands against the estate of said Paine, deceased,

entitled to a distributive share of the' said assets, is three thou-

sand six hundred fifty-three dollars thirty-seven and a half

cents, and that the actual amount paid upon the said claims

and demands by these defendants, exclusive of the sum of

three hundred eighty-two dollars forty-four and three-fourth

cents aforesaid, is eight hundred eighty-three dollars sixty-two

and a half cents. That the amount of the claim and demand
of the plaintiff aforesaid, is about nine hundred eighty-eight

dollars in state paper, and three hundred twenty-nine dollars

in specie, or thereabouts, and these defendants aver that they

have paid to the said plaintiff, on account thereof, the sum of

one hundred fifty-five dollars sixty-eight cents, and that the

said plaintiff hath obtained a judgment against these defend-

ants in their individual character, for the sum of two hundred
and fifty dollars, a part of which has been made of the saie of

the property of these defendants by execution, and a part

whereof is not paid, to wit, the sum of dollars, for which
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last mentioned sum of dollars, the plaintiff now lias exe-

cution levied ; wherefore, these defendants say that the said

plaintiff has received his distributive share of the assets afore-

said, and this they are ready to verify, wherefore, they pray
judgment, &c. This plea was demurred to, and the demurrer
was overruled by the circuit court, and a writ of error prose-

cuted to reverse that judgment.

Opinion of the Court by Chief Justice Wilson. Wood-
worth, the plaintiff in this case, sued out a s-rire facias against

Greenup and Conway, administrators of Enoch Paine, de-

ceased, to revive a judgment obtained against Paine in 1822,

for the sum of one thousand fifty-six dollars sixty-one cents.

To this set. fa. the defendants pleaded, among other things,

outstanding claims against the estate of their intestate, exclu-

sive of the judgment of the plaintiff, greatly exceeding the

amount of assets that remained in their hands, but neither

the nature of those claims, whether judgments, specialties or

parol, nor the time of the death of Paine, are set forth. To
this plea there was a demurrer, which was overruled by the

court. For the defendants it is contended that the statute ot

1823,* relative to deceased persons' estates, placed all demands
against the estates of such persons (except funeral expenses)
upon the same footing, as well judgments as debts by specialty

and parol, and that each claim was entitled to a distributive

share of the assets according to its amount, without regard to

the nature of the claim.

The statute of 1823 referred to, is clearly prospective in its

operation, and was so decided in the case of Betts and Smith,
administrators of Jones v. Bond.\ If the position of the
defendants was true as regards judgments against persons
dying since the passage of this act, it was incumbent upon
them to have shown the death of their intestate subsequent to

that time. According to the construction of the statute for

which they contend, this is a material fact which should have
been affirmatively stated. The plea in this respect is bad ; it

leaves the time of the decease of Paine uncertain, and the
rule is that a plea which has two intendments, shall be taken
most strongly against the party pleading it. C bitty PL, 521.
The imperfections of the defendant's plea are sufficient to

reverse the judgment of the court below, but as this case has
to be remanded for further proceedings, it becomes necessary
to inquire whether the act of 1823, was intended to apply to

judgments rendered previous to its passage. After enum'era-

* Laws of 1823, p. 127 \ Ante, p. 2
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ting several descriptions of claims that shall be entitled to a
preference in the distribution of an intestate's estate where
the same is insufficient to pay all the debts, it provides " that

executors, &c, shall then pay the balance on the legal de-

mands, in equal proportions, according to their amount, with-

out regard to the nature of said demand, not giving preference

to any debts on account of the instrument of writing on which
the same may be found." Judgments, it will be perceived,

are not mentioned in the statute, and it is a rule of law that

an enumeration of things or persons of an inferior dignity,

shall not extend to a superior. A judgment is a demand, but
it is not a demand evidenced by an instrument of writing as

contemplated by the statute. It is a debt of record created

by operation of law, in which the original demand, whether
evidenced by oral testimony or specialty, is merged. At com-
mon law, debts were to be paid by executors, &c, according
to their dignity. Our statute was intended to establish a more
equitable rule, and, without taking from the judgment cred-

itor the fruits of his diligence, required other debts to be paid

fro rata, regardless of the kind of testimony by which they
were to be established. 1 Bl. Com., 88. 3 Burr. Rep., 1548.

3 Bl. Com., 3S9. 2 Bl. Com., 465.

According to the law in force, at the time the judgment
upon which this sci.fa. issued was obtained, a judgment bound
the real estate of a defendant from its rendition, and the per-

sonal from the delivery of an execution into the hands of an
officer. No sale or transfer made by a defendant of his prop-

erty, after that time, could divest the plaintiff of the lien

which the law gave him on the property, for the purpose of
satisfying his debt. Without inquiring into the power of the

legislature to divest a party of a right thus acquired, it is suf-

ficient for the present case, that they have not attempted it by
naming judgments, or using any other terms that will neces-

sarily include them; and a previous right or remedy can not
be taken away without a positive enactment; it is never done
by implication. 19 Yin., 514. Dane's Abr., Chap. 196.

The same legislature that enacted the statute relative to the
distribution of intestates' estates, a few days after its passage,

re-enacted the law of 1821, which made judgments bind the
property of a defendant. If then the defendant's construc-

tion of the first law be right, the second one, as regards judg-
ments against persons subsequently dying, is a nullity, even
though an execution had been issued and levied, previous to

his death. This certainly can not be true. If, however,
either statute conflicts with, and repeals part of the other, it

is the defendant's position which is taken away by the re-enact-
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ment of the law of 1821. If the view I have taken of this

subject be correct, then both statutes may have an operation
without violating legal principles, or doing injustice to any,

and two laws of the same session, and in part on the same sub-

ject, each evidently intended by the legislature to have full

operation, will be reconciled and preserved. For these rea-

sons, the judgment of the court below must be reversed with
costs, and the cause remanded, with leave given the defend-

ants to plead over. (1)

Judgment reversed,

Breese and Baker, for plaintiff in error.

Hall, for defendants in error.

Bryan Teag-ue, Plaintiff in Error, v. Lansing S. Wells, De-
fendant in Error.

ERROR TO MADISON.

On an appeal taken by the defendant from the judgment of a justice of the
peac 1

, the circuit court can not rule the plaintiff to give security for costs.

Opinion of the Court by Justice Lockwood. This was an
action commenced by the plaintiff before a justice of the
peace, in which court he recovered a judgment for nine dol-

lars and twenty-eight cents. The defendant took an appeal to

the circuit court, and there, on filing an affidavit that the
plaintiff was unable to pay the costs, obtained a rule that the
plaintiff should give additional security for costs, or that the
suit would be dismissed, and the judgment of the court below
reversed. The plaintiff having failed to file the .required
security, the suit was dismissed at the plaintiff's costs, and
the judgment of the justice of the peace reversed. To obtain
a reversal of the judgment of the circuit court, a writ of error
has been brought to this court.

(1) statutes which treat of things or persons of an inferior rank, can not,
by »ny g neral words, be extended to ihose of a superior. Hall et al. v.
Byrne et al., l Scam., 140.

Now we have the following statute on thi- subject: "The word 'person'
or ' persons,' as well as all words referring to, or importing persons, shall be
deemed to extend to and include bodies politic and corporate, as well as in-
di\ iduals." Scates' C mp., 722, sec. .9.

Corporations areinelud'd in the word "person" in the attachment law.
Mineral Point R. R. v. Keep, 22 111 , 9.

48
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The only question presented for the decision of this court

is whether the first section of the act concerning costs,

passed 10th January, 1827,* applies to appeals taken from a

justice of the peace to the circuit court. We are of opinion
that the legislature only contemplated requiring voluntary
plaintiffs to give security for costs by this section. In this

case the plaintiff was satisfied with the decision of the magis-
trate, and it seems unreasonable to compel him to give secu-

rity to prosecute a suit against his inclination and interest.

Such a principle does not comport either with the act or with
justice.

The judgment, therefore, of the circuit court, must be
reversed with costs, and the cause remanded for further pro-

ceedings. (1)

Judgment reversed,

Se?nple, for plaintiff in error.

JBlackwell, for defendant in error.

Francis Prince, Plaintiff in Error, v. Levi Lamb, Defendant
in Error.

ERROR TO GALLATIN".

Variances between the writ and declaration, can only be tiken advantage of

by plea in abatement—they are not reached by a general demurrer, nor
can they be assigned for error.

It is not essential to entitle a par y to recover interest on a judgment rendered
in another state and sued on here, th.it the declaration should allege that by
the^awsof the state where the judgment was rendered, interest is recover-

able.

A judgment rendered fo ' " interest on the amount," without stating what the

amount is, by way of damages, is uncertain, and therefore erroneou .

Where this court have the power to render such a judgment as the oourt

below ought to have rendered, it will do so, without sending the parties

ack for tnat purpose.

This was an action of debt in the Gallatin circuit court,

brought on a record of a judgment obtained in the state of

Kentucky, against Prince. The first declaration and writ

demanded a debt of 206 dollars and 50 cents, and 150 dollars

damages. The alias writ is for the same demand, but the

amended declaration demands a debt of 208 dollars and 50

cents, and interest from the 25th of December, 1820. The

* Rev. Code of 1827, p. 103, sec. 1, title " Costs."

(1 Affirmed in Campbell v. G-iblin, 19 Hi., 54.
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defendant below, the plaintiff in error here, pleaded nul tiel

record and payment. The court, by consent, tried both
issues, and gave judgment for the plaintiff below, for 206
dollars and 50 cents, with interest on 200 dollars, from the
25th day of December, 1820, until paid. The points relied

on by the plaintiff in error, are fully stated in the opinion
of the court.

Opinion of the Court hy Justice Smith. The points relied

on for a reversal of the judgment of the circuit court, are :

1. That the judgment was for a greater amount than the
sum named in the writ, or demanded in the declaration.

2. That in the absence of an averment that by the laws of
Kentucky, judgments bear interest, the court below could
not give judgment for the interest specified in the Kentucky'
judgment.

3. That the judgment is uncertain, being for a constantly
accruing interest on a part, and silent as to another part,

4. That the court did not inquire into the value of Ken-
tucky bank paper.

5. That the Kentucky judgment is not correctly stated, in

the declaration, in respect to the amount of costs, and should
have been rejected on the plea of nul tiel record.

I shall consider the points raised as they are stated. Under
the first, it is contended that the judgment was for a greater
amount than was specified in the writ and declaration, and
that therefore the judgment is erroneous. The variance, if

there be one, between the writ and the declaration, should have
been taken advantage of before plea pleaded. It is now too
late to urge that, as error, here. Variances between the
writ and declaration are matters pleadable in abatement
only, and can not be taken advantage of, even upon a gen-
eral demurrer. Duval et al. v. Craig, 2 Wheat., 45. Gar-
land v. Chattel, 12 Johns. Rep., 430. Chirac et al. v. drencher.

11 Wheat., 280. (1)

On the second point it is deemed only necessary to remark,
that it is not essential to entitle a party to recover interest on
a judgment, that it should be shown, in the declaration, that
by the laws of the state where the judgment is recovered,
interest is allowed thereon by statute.

The judgment is a debt, and may be assimilated to a con-
tract to pay a sum certain with interest. Such interest is

recoverable as a part of the contract, in the present case, by
way of damages for the detention of the debt, the interest

(1) See note 1 to Rus: v. Frothing'iam, ante, 331.
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being a part of the judgment. Interest is recoverable on an
ordinary judgment which contains in itself no award thereof,

by way of damages.

The fourth objection, that the court- did not inquire into

the value of Kentucky paper, is readily disposed of. There

was no obligation on the plaintiff to receive the Kentucky
bank paper, in conformity with the indorsement made on
the execution, except under it. The defendant having neg-

lected to avail himself of that offer at the proper time, can

not now avail himself of it. The judgment is for dollars,

and the court could only recognize by that judgment the

standard value of the legal currency of the United States,

without discount or abatement of value.

The variance between the declaration and the record, pro-

duced as evidence to rebut the plea of nul tiel record, will

be considered. The declaration alleges that the defendant

is indebted unto the plaintiff in the sum of 206 dollars and

50 cents, and also interest thereon, to be computed after the

rate of six per centum per annum, from the 25th day of

December, 1820. The judgment adduced as evidence, is for

200 dollars debt, with interest thereon, to be computed after

the rate of six per cent, per annum, from the 25th day of

December, 1820, until paid, and also six dollars and fifty

cents for costs. The question of variance is, then, whether

the six dollars and fifty cents are to be considered as a part

of the debt or not. This case is distinguishable from the

case of Giles v. Shaw* in this, that here the record of the

proceedings show that the six dollars and fifty cents which

are the costs, are a part of the record itself, duly certified

under the hand of the clerk to be so, the award of the exe-

cution and the execution itself being inserted in, and made
a part of the record, in which the costs are recited to have

been the actual costs awarded to the plaintiff. In the case of

Giles v. Shaw, there were not so shown, nor was there any

evidence that they formed any portion of the record, and

were, for that reason, considered as entirely dehors the

record. It is then manifest, that the record produced in

evidence negatives the plea of nul tiel record, and the judg-

ment for the plaintiff on the plea was therefore correctly

given.

The objection that the judgment is uncertain, being for

interest on the amount, without rendering that amount into

a precise sum in damages, is well taken. In this particular,

the judgment is manifestly erroneous for waut of certainty.

*Ant:', p. 125.
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The judgment must, therefore, be reversed in that portion

of it which gives the interest on the amount of the origina'

judgment in Kentucky. But still, as the court here have the

power to render such judgment as the court below ought to

have rendered, and as the amount of interest is readily com-
putable, the error is to be remedied without sending the

parties back for such purpose. The amount of damages can

be ascertained by the clerk of this court, which should be

allowed for the interest, and the judgment is to be entered

in conformity with this view of that part of the case, at the

costs of the defendant in error, (a) (2)

Eddy, for plaintiff in error.

W. Thomas and Rowan, for defendant in error.

1$. Buckmaster, Plaintiff in Error, v. Henry Eddy, Defend-
ant in Error.

EKEOR TO GALLATIN".

A bond for the conveyance of land executed on the 9th day of January, 1819,
is not assignable. The statute of 1807 governs in such case.

Opinion of the Court oy Chief Justice "Wilson. This is

an action brought in the circuit court of Gallatin county by
H. Eddy, as assignee of William Grundy, upon a bond exe-

cuted by Buckmaster to Grundy on the 9th day of January,

1819, and which is alleged in the declaration to have been
assigned to Eddy on the same day. The penalty of the bond
is eight hundred dollars, conditioned to be void upon Buck-
master's making a deed to Grundy to a certain tract of land.

The defendant below, after having taken several exceptions

to the proceedings, suffered judgment to go by default, and
then moved in arrest of judgment, on the ground that the

instrument upon which suit was brought was not assignable,

which motion was overruled by the court. This is assigned

(a) A narr. in debt for 8601. 12s. Id., founded on a decree in chancery for
that sum, with interest from a certain day, to the day of rendering the de-
cree, is fata.ly defective. 1 Cranch, 259.

(2) Affirmed in Wilmans v. Bank of Illinois, 1 Gilm., 667.
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here, for error, and is principally relied on to reverse the

judgment.
It is not pretended that at common law, this bond is assign-

able. Has the statute then of 1807,* which was the only one
in force relative to the assignment of writings at the time this

was executed, embraced it? The first section of that statute

makes all notes in writing for the payment of money, assign-

able; the fifth section provides that " the assignments of bills,

bonds or other writings obligatory for the payment of money,
or any specific article shall be good," and the assignee may
maintain an action in his own name. The writing upon
which this action is brought, is for the conveyance of land,

and does not come within the description of assignable instru-

ments specified in the statute. The word "property" has

been decided to be a general term, including every visible

subject of ownership, but this comprehensive meaning of the

term may be circumscribed, by coupling with it other terms
which from, their common acceptation, as well as their gram-
matical construction, are applicable to one class of property,

in contradistinction to another. In the statute under con-

sideration, however, the word property is not used ; the lan-

guage is, "money, or any specific article." These are not

technical terms, including as well real, as personal proper-

ty. On the contrary they are terms applicable to objects of

a personal nature, and can not, by a fair construction, be
made to embrace real estate. The judgment of the court

below must be reversed. (1)
Judgment reversed*

Gatewood and Semple, for plaintiff in error.

Eddy, for defendant in error.

* Rev. Code of 1807, p. 48.

(1) A deed containing mutual covenants, on the one part to lease a house
and machine, and keep the machine in order; and on the other, to pay the
rent .and return the machine, is not assignable so as to transfer the legal in-

terest. Beeziey v. Jones, 1 Scam.. 34.

The lessor can not assign a lease by indorsement, so as to give the assignee
such a legal interest as can be enforced in his name, although the assignee
may, in that way, acquire an equitable title to the rents. Chapman v. Mc-
Grew, 20 I1L, 101. Dixon v. Buell, 21 111., 203.

Equity treats the assignee of a contract not assignable at law, as the party
in interest, and will afford him relief in a proceeding instituted in his own
name. Id.

A judgment is not assignable so as to authorize an execution to issue in

the name of the assignee; it should still issue in the name of the assignor.

EUioi v. Sneed, 1 Scam., 517. McJilton v. Love, 13 111., 495.
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Hampton Pankey, Plaintiff in Error, v. Stephen Mitchell,
Defendant in Error.

ERROR TO GALLATIN.

An alteration made in a note without the knowledge or assent of the payor,
renders the note void. The proper plea in such case is non est factum.

Mitchell sued Pankey before a justice of the peace of Gal-
latin county for a debt of thirty-seven dollars, and recovered,

a judgment against him for that amount, and costs. Pankey
appealed to the circuit court where the judgment of the justice

was affirmed. On the trial there, a bill of exceptions was
taken to the opinion of the court, from which the following

facts appear, viz.: The plaintiff was sworn and stated that

he had a note on the defendant, signed, also by one Stephen
Poach, for thirty-seven dollars, due about the first day of

June, 1830, which was lost. The plaintiff then swore three

witnesses, and examined one as to the description and con-

tents of said note, and rested his case. The defendant then
examined one of these witnesses, and proved that the defend-

ant, with Poach, at his own house, executed a note to plaintiff

for the sum of thirty-seven dollars, and that the consideration

thereof was, that the plaintiff should lend to Poach thirty-

seven dollars in money. Another of these witnesses testified

that he was present at the plaintiff's shop, when Poach came
with the note in question to plaintiff to get the money, and
saw plaintiff pay the money. The defendant was not present.

The witness further stated that when the note was first

brought, the plaintiff objected to receiving it ; alleging that

the sum was not large enough. The plaintiff and Poach went
together to plaintiff's house and got the money. The defend-

ant then introduced testimony to prove that the plaintiff

acknowledged that he had altered the note executed by the

defendant to Poach, from thirty-seven dollars to forty-four

dollars and fifty cents. It was also proved that a note was
afterwards seen in the possession of the plaintiff for forty-four

dollars and fifty cents, signed by Poach and the defendant,

which appeared to have had the amount that was first inserted,

erased, so that it could not be read, and " forty-four dollars

and fifty cents," inserted in lieu, and plaintiff remarked,
that was the note in controversy between him and defend-

ant. This was all the testimony. The defendant thereupon
then offered to plead non est factum, and deny on oath that

he had executed a note to plaintiff with Poach, for forty-
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four dollar and fifty cents, or that he had given any author-

ity for the alteration of the note for thirty-seven dollars.

To this, the plaintiff, by his attorney, objected, because the

merits had been gone into, and no such plea had been filed,

or notified to the plaintiff, and the court sustained the objec-

tion, refused to receive the plea, and affirmed the judgment of

the justice. The exception was to this opinion, and the case

brought up by writ of error.

Opinion of the Court oy Justice Smith. In this case it is

clear from the evidence that the plaintiff in the court below
made an alteration in the amount of the joint note signed by
Pankey and Roach, increasing the sum from thirty-seven dol-

lars to forty-four dollars and fifty cents, without the consent

of Pankey. This rendered the note itself void ; and on it no
recovery could be had. The note is sued on as a lost note,

and until it was produced, or evidence offered to prove the

alteration, the defendant in the court below could not be sup-

posed to be in a condition to plead non est factum. The offer

to do so so soon as the evidence disclosed the fraud, was suffi-

ciently in time, as the proceedings were not in writing, being

an appeal from the justice's decision to the circuit court, and

therefore the court erred in not permitting the plea to be re-

ceived.

But upon the whole evidence, as disclosed by the bill of

exceptions, without even the tender of the plea, we are of the

opinion that the judgment ought, on the ground of the altera-

tion and fraud, to have been lor the defendant. The judgment
of the circuit court is reversed with costs. (1)

Judgment reversed.

Gatewood, for plaintiff in error.

Eddy, for defendant in error.

(1) In Oilleett v. Sweat, 1 Gilm., 489, the court say :
" We need not cit i

authorities to prove that any material alteration of a note by which any of

the parties to it would be prejudiced, or where its terms are changed, s > as to

alter the relative liabilities of the parties, will destroy the legal effect of the

entire instrument."

The rule is well established in England, and in many of the courts of this

country, that it is incumbent upon the party offering in evidence an instru-

ment which appears t:j have been altered as by interlineation,) to explain

such alteration; and in the absence of all- evidence, either from the appear-

ance of the instrument itself, or otherwise, to show when the alteration was
made, it must be presumed to have been subsequent to the execution of the

instrument. '-And such," says the court, " we believe to be the true rule.

'

Though the alteration may be explained by the appearance of the instrument
upon inspection, and does not neces arily require proof dehors the instrument
Walters v. Short, 5 Gilm., 258. Muntag v, Linn, 23 111., 551.

The party receiving a paper interlined in a material part, should se j that
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William A. Beaird, Appellant, v. Mary Foreman and others,

Appellees.

APPEAL FROM ST. CLAIR.

If an officer acts illegally or oppressively in executing process, the remedy
against him is at law, and a court of equity can not interfere.

The defendant in an execution, who desires a levy upon any particular tract
of land, should exhibit to the officer all the "evidences of his title to it.

The officer is not bound to take any loose memorandum of title which the
defendant may show him.

Where the plaintiff in an execution, and the officer serving it, are made
parties to a bill for an injunction by tiie defendant, if they do not partici-
pate in the acts of the officer in making the levy, &c. they need not answer
the bill; the answer of the officer is sufficient to authorize the court to pro-
ceed and make a decree.

As a general rule, a court of chancery will not adjudge executions regular
on tiieir face, void, at least until an attempt is made "in the tribunal from
which they issued, to obtain relief against them.

i

The defendant, together with Johnathan Lynch, Mary Ann
Chartrand, John Norton and Thomas Baldwin, who were judg-
ment creditors of the appellant, issued executions upon their
several judgments against the appellant who was then sheriff

of St. Clair county, and placed them in the hands of Pulliam,
the coroner of that county, to be executed. Pulliam, by
direction of the defendants, levied said executions upon the
personal property of Beaird, but before the sale, Beaird, ob-
tained an injunction from the judge of the fifth judicial cir-

cuit, to stay all proceedings on said executions, setting forth
in his bill, that he had real estate unincumbered, in Madison,
St. Clair and Eandolph counties, which ought to be first taken
in execution and sold, before resort could be had to his per-
sonal property, and relied on the proviso in the 9th section
of the a act concerning judgments and executions," approved
Jan. 17, 1825, which declares, "that the plaintiff in any exe-
cution, may elect on what property he will have the same
levied, except the land on which the defendant resides, and
his personal property, which shall be last taken in execution."
Pulliam, the coroner, alone answered the bill, denying that
Beaird had any title to the lands specified by him as lying in

the interlineation is noted in the attestation. Such interlineations must be
explained by those who claim the benefit of them. Hodge v. Oilman et al
20 111., 437.

An ob igee may make immaterial alterations in a bond, if they are consis-
tent with the true contract of the parties. Reed v. Kemp, ltJ lll.~ 445.

Adding the words " ten dollars and fifty interest" immediately after the
words "value received," in a promissory note, is not a material alteration:
such words would be construed to mean that a portion of the value received
by the makers, consisted of ten dollars and fifty cents of interest. Gardiner
v. Barback, 21 111., 129.

49
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St. Clair county, except his homestead, and that they were
mortgaged, prior to the judgments on which these executions

issued, to the State Bank, and alleging that Beaird never sur-

rendered to him the lands in Madison and Randolph, or the

title papers to the same, to satisfy said execution, and that

all his lands lying in St. Clair county, except his homestead,
had been previously sold on executions against him. On
filing this answer, the defendants moved to dissolve the in-

junction and dismiss the bill. The court dissolved the injunc-

tion, but refused to dismiss the bill, and thereupon, by con-

sent, the bill was dismissed and an appeal taken by Beaird to

the supreme court. The circuit court awarded damages in

favor of the appellees, though some of them were not served

with process, had not appeared or answered. Some excep-

tions were also taken to the validity of the executions in vir-

tue of which the levy complained of was made.

Opinion of the Court hy Justice Smith. The points pre-

sented for the consideration of this court in the present case

are, that the circuit court erred in dissolving the injunction :

1. Because a part of the defendants were never served

with process, and another portion never answered ; and
2. Because the executions were not shown to the defend-

ant in the court below, and that the same are void, ami con-

ferred no authority to the coroner to proceed under them.

To understand these objections fully, it may be necessary

to recapitulate the objects of the bill.

The complainant sought to enjoin perpetually, all the de-

fendants to the bill, who were several judgment creditors,

except the coroner, in their separate and individual capaci-

ties, from proceeding to collect their several judgments by
execution, because he alleges that, under the laws of this

state, the property so taken in execution by the coroner was
not liable to be sold, being personal property. The authority

of the coroner is not disputed as such coroner, but that the

appellant having real estate sufficient to satisfy the execu-

tions in his hands, it was the duty of the coroner to have
levied on that, and sold it first, before he could resort to the

personal estate. This ground was assumed in the argument,
though it will be perceived it is not assigned as one of the

causes of error, nor could it have been sustainable, when it

is remembered that, if there had been any oppressive or ille-

gal act of the coroner in the levy on the property, the circuit

court possessed sufficient power to stay the proceedings under
the execution and remedy the evil if one had existed. That
this power is a necessary incident to all courts to prevent
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abuses of process, will not be denied, and that it is the proper

mode to which to resort, rather than a court of equity,

seems equally certain. The complainant having then a full

and perfect remedy at law, the bill could not properly be sus-

tainable for that reason.

Rut, on examining the answer of the coroner, it is clearly

shown, that all the real estate in St. Clair county of the com-
plainant, except the tract on which he resided, had been sold

previously by the coroner upon other executions, or was sub-

ject to incumbrance by mortgage, and that the complainant

neither offered the lands on which he resided, nor did he ex-

hibit his title deeds, or manifest any desire to deliver any
estate whatever, either real or personal, to be sold in satisfac-

tion of the executions, previous to the levy made by the coro-

ner on his personal estate. Without then deciding whether
the defendant in a judgment, or the plaintiff, has the right of

selecting the personal property, or the lands upon which the

defendant resides under an execution issued under such judg-

ment, it will be apparent that the complainant has not shown
that at any time before the levy upon his personal estate, or

even at that time, did he offer his real estate to be sold upon
the executions of the defendants.

It will surely not be contended that an officer is bound to

take any loose memorandum which a defendant may offer as

evidence of his title to lands, and thereupon expose the same
for sale. Every reasonable evidence of title should be ex-

hibited, and the officer satisfied that he was not proceeding to

expose to sale the property of another person before the ex-

emption could be claimed for the personal estate if that ex-

emption be allowed by law; but which is not now decided,

because the complainant has not shown himself entitled there-

to, even if the statute be so construed. There is, then, no
ground of equity disclosed, by which the complainant should
be entitled to relief on this part of the case.

The error relied on in the first point, is readily met, when
it is seen that the coroner could alone answer to the allega-

tions of the bill as to the manner of the levy, and the prop-
erty taken, which is the sole ground relied on for the equita-

ble interposition of the court The judgment creditors were
entire strangers to the acts of the coroner, could not in any
way be supposed to have participated therein, and if called

on to answer as to that part of the bill, could only have
avowed that the coroner had done what he distinctly states

lie has done.* Their answer or appearance would then have

* Ante, Reynolds v. Mitchell and others, 177.
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been wholly unimportant for the decision of the question
before the court on the motion to dissolve the injunction, and
for that reason, the objection fails entirely as a ground of
error. The coroner's answer to the main allegations, of the

bill relied on for relief, fully meets those allegations, nega-
tiving some of the most important ones, and particularly as

to the time when the levy was made. The second ground,
that of not showing the executions, and the mode of levying

them are already anticipated by the remarks on the power of

the court below on motion, to have remedied all irregularity,

if any existed; and indeed, if the process of execution was
void, or used oppressively for malicious purposes, the officer

would no doubt be liable for whatever injury might be sus-

tained.

If, however, the executions were void, and conferred no
authority to the coroner to proceed under them, it is certain

that all the parties concerned would be answerable as tres-

passers. But it is not by any means certain that this court

would proceed to adjudge executions apparently regular upon
their face, void, at least until an effort had been made in the

tribunal from which they issued, for relief, in conformity to

the views herein already expressed on that point. No attempt

has been made to the law side of the circuit court to set aside

or quash those executions as having been irregularly issued,

or as being void on their face, and it will not be denied if

either exist, that relief at law by making such application also

exists.

The bill having been dismissed by the consent of parties,

after the dissolution of the injunction, no question is now
made, whether the dissolving an injunction is a mere inter-

locutory order from which no appeal or writ of error lies.

Upon a full view of all the grounds presented in this case,

it is the opinion of the court that there are no sufficient equi-

table grounds of relief disclosed by the complainant to entitle

him to the interposition of a court of equity, and that the cir-

cuit court did not err in dissolving the injunction and dismis-

sing the bill. The judgment of the circuit court is, therefore,

affirmed, with costs. (1)
Judgment affirmed.

McRoberts, for appellant.

Blackwell, for appellees.

(1) See note to Greenup v. Brown, ante, 252, and More et til. y. Bagley et

al, ante, 91. Dunap v. Berry, 4 Scam., 327.

'the statute now in force, prescribing what property shall be first taken in

execution, is nearly identical with that of 1815. Purple's statutes, 613, sec. 9.
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James Semple, Appellant, v. Thomas S. Locke, Appellee.

APPEAL FROM ST. CLAIR.

It is erroneous to take a judgment by default, when there are pleas filed by
defendant, in compliance with a rule against him to plead; in such case,
the plaintiff has no right to have the defendant called. (1)

Lockwood, J., delivered the opinion of the Court. This
was an action of debt on a record from a foreign state,

brought in the St. Clair circuit court, by Locke against Sem-
ple and another. Semple was alone served with process. On
the first day of the term to which the process was returnable,

the plaintiff obtained a rule that defendant should plead on
the next day; and thereupon the defendant filed his pleas of
nut tiel record, and payment. The record then states, that

the defendant being called, came not, but made default, and
upon which the court gave judgment for the debt. From
this judgment, the defendant has appealed to this court, and
has assigned for error the entry of a judgment by default,

without noticing the pleas put in.

This was clearly erroneous, according to the case of White
v. Thompson, decided by this court in Nov. term, 1823, ante,

p. 72. When the defendant filed his pleas, he had complied
with the rule obtained against him, and the plaintiff had no
right to have the defendant called. There wras no act in

(1) See note to White v. Thompson, ante, p. 72.
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court for the defendant to perform, until the plaintiff had
demurred or replied. It was, therefore, error to enter a

judgment by default in a case so situated.

The judgment must be reversed with costs, and the cause

remauded to the St. Clair circuit court for further proceed-

ings not inconsistent with this opinion.

Judgment reversed.

Prickett and /Semple, for appellant.

Coivles, for appellees.

Kerr and Bell, Plaintiffs in Error, v. William B. White-
side, Defendant in Error.

ERROR TO MADISON.

A judgment by default set aside, after the term at which the judgment was
rendered. (1)

A sheriff's return contradicted by his own affidavit and that of the defendant
(2)

Upon a division of the court, the judgment below is affirmed.

The plaintiffs in error brought their action on the case in

the Madison circuit court against the defendant in error, for-

(1) See note, Morgan v. Hays, ante, 126.

In Garner v. Crenshaw, 1 Scam., 143, the court held that an application to
set aside a default is addressed to the sound discretion of the court, and no
wrh>of error will lie to correct its exercise.

It is too late to make an application to set aside a default after one term of
the court has intervened between the term at which the default was taken,
and that at which the motion was made. Ibid.

(2) There is great contrariety in the decisions of the different states, on the
question whether the return of an officer is conclusive, or whether it may be
shown by a party interested to be false. In the following cases, it has been
held to be conclusive ; Hawks v. Baldwin, Brayt., 85. Purring'on v. Loring,
7 Mass., 388. Wilson v. Loring, id., 392. Bots v. Bumell, 11 id.. 163. Bos-
tow v. Tilcston, id., 468. Wellington v. Gale, 13 id., 483. Lawrence v. Pond,
17 id., 433. Whitakerv. Sumner, 7 Pickering, 551, 555. Diller v. Roberts, 13
S. and R., 60.. Stinson v. Snow, 1 Fairf., 263. Lewis v. Blair, 1 IS". H- imp.,
68. Henry v. Stone, 2 Rand., 455. Zion's Church v. St. Peter's Church, 5
Watts and Serg., 215. Gardner v. Small, 2 Harr., 162. Rose v. Ford, 2 Pike,
26. While in the following cases it has been held not to be conclusive : Butts
v. Francis, 4 Conn., 424. Watson v. Watson, 6 id., 331. Cunningham v.

Mitchell, 4 Rand., 189. Chapman v. Cummlng, 2 Harr., 11. And in our own
state they have lately held it was only pi ima facie evidence, and maybe
questioned by plea in abatement. Mineral Point Railroad Co. v. Keep, 22

111., 9. Owens v. Ranstead, id., 161.

But this is undersood as applying only to the parties to the suit. It w^uld
not be applicable in a proceeding against the officer for a false return, nor
between persons not parties to the suit ; then it would never be held more
than prima facie evidence.
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mer sheriff of said county, for a false return upon an execu-

tion in favor of the plaintiffs against one Joseph Meacham.
At the March term, 1824, the defendant's default was en-

tered, the process against him being returned served, and a

jury of inquiry impanneled, who assessed the plaintiff's dam-
ages to $517 81-100, for which the court rendered judgment.
At the March term, 1825, the defendant moved the court to

set aside the judgment by default, on an affidavit of merits.

The affidavit also stated that he had not been summoned to

appear, and had no knowledge that a suit was pending. The
defendant also produced the affidavit of the sheriff of the

county, as to the service of the summons, from which it

appeared, together with his own affidavit, that the defendant
did not know that he had been served with process. This
motion was continued until the August term, 1826, when
the court set aside the judgment by default, and the cause

was continued from term to term, until the July term, 1827,
when the defendant pleaded not guilty ; and upon the plain-

tiffs being called, they made default, a nonsuit entered

against them, and a judgment rendered for the defendant for

the costs.

The plaintiffs sued out a writ of error, and assigned for

error, lstj that the court below erred in setting aside the

judgment by default ; 2d, because they received the affidavit

of the sheriff, contradicting his return of service on the

defendant ; 3d, because the court erred in receiving the de-

fendant's affidavit, contradicting the sheriff's return of serv-

ice on the defendant ; 4th, because the court set aside a reg-

ular judgment, and regularly obtained, at a term subsequent
to the term at which it was obtained.

Cowles, for plaintiffs in error, in support of the errors

assigned, cited the following authorities : 6 Mass. Rep., 325.

4 ib., 478. 10 ib., 313. 1 Peter's Rep., 155. Serg. Cons.

Law, 382-3. 1 Tidd's Practice, 508. 2 Dunlap's Prac.,

764-6. 1 DunL, 321-2. Ib., 378-80.

Semple, contra, made the following points :

Where any error has been committed by the officers of the

court, or gentlemen of the bar, it may be corrected on mo-
tion, at a succeeding term of the court. 1 lien, and Munf.,
20s. 1 Balk, 50, in note.

In civil cases, a special verdict may be corrected by notes

of counsel, after a writ of error brought. 1 Salk., 47, aid
cases there cited. A judgment may ne amended after the

term at which it is signed, and even after error brought, and
in nullo est erratum pleaded. 2 Arch. Prac, 276, and cases

there cited.
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A judgment by default can be set aside after a fierifacias
has issued. 3 Salk., 224.

This motion is in the nature of a writ of error coram,
vobis j or an audita querela. 1 Bac. Ab.

7
194. 2 ib., 215

1 Strange, 606-690, and cases there cited. 2 Wash., 135.
4 Munf., 377.

Lockwood, J., delivered the opinion of the Court. In this
case, the court are equally divided in opinion, and therefore
the judgment of the court below is affirmed, (a)

Judgment affirmed.

The Auditor of Public Accounts, Plaintiff, v. James "FT at,t7
late Treasurer, Defendant.

Notice of a motion by the auditor against a delinquent treasurer must be
certain and specific, and must ask for a judgment.

This was an original suit brought in the supreme court by
the auditor against James Hall, late treasurer of the state, in

pursuance of the act defining the duties of auditor and treas-

urer, approved March 24, 1819.* The notice for the motion
was in the following words :

To James Hall, late treasurer of the state of Illinois.

Take notice, that before the next supreme court, to be held
in Yandalia on the first Monday of December, 1831, I shall

move against you for default, in not paying over the sum of
fourteen thousand eight hundred ninety-nine dollars, ninety-

six cents, which was in your hands as treasurer, in January,,

1831, as appears by your report to the last legislature.

October 22, 1831.

Alfred Cowles, Circuit Attorney
For the Auditor of Public Accounts.

On this notice the sheriff of Fayette county made the follow-

ing return :
" Delivered a copy of the within notice to James

Hall, Oct. 24, 1831."

The defendant moved the court to dismiss the motion on
the following grounds : First. The notice filed in this case

(a) When ver the supreme court shall be equally divided in opinion on
hearing an appeai or writ of error, the judgment of the court below shall
stand affirmed. Kev. Laws o. 1827, p. 319," sec. 36.

* Laws of 1819, p. 242.
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does not apprise the defendant that the plaintiff will move for

any judgment.
6'econd. The motion does not specify for what the plaintiff

will proceed by motion against him.
T/nrd. There is no account or other instrument or copy

thereof as the foundation of the motion filed in the cause.

Fourth. The motion does not lie in this case at the suit of

the auditor, and the auditor has not given any notice.

Coicks, state's attorney, for plaintiff.

Blackwell and McRoberts, contra.

Smith, J., delivered the opinion of the court. A majority

of the court is of opinion that this motion be dismissed for

insufficiency of the notice The notice is defective in not

setting forth the cause of action with sufficient certainty—no
particular judgment is asked for, nor does the notice show
how, or at what time defendant was indebted, nor is the refer-

ence to the report certain, to remove these objections.

Motion dismissed.

J. and M. Littleton, Appellants, v. Moses, a man of color,

Appellee.

APPEAL FROM UNION.

A judgment will not be reversed if the court give instructions to the jury
substantially as asked for. (1;

It is not error in the court below to refuse a new trial.

This was an action brought in the Union circuit court by
Moses, a man of color, for a trespass, assault and battery, and
false imprisonment; to which the defendants pleaded not

guilty. The jury found a verdict for the plaintiff for forty

dollars in damages. On the trial, the defendants moved the

court to instruct the jury, that there must be proof of actual

restraint at the time of action brought, or a claim to restrain

plaintiff, before the plaintiff can recover in this form of ac-

tion.

(1) See note 2, to the case of Humphries v. Collier et al., ante, p. 297.

50
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Second. That there is nothing in the pleadings in this caso

different from a common action of assault and battery and
false imprisonment, and the question of freedom or slavery is

not involved in the pleadings.

Third. That by virtue of our constitution, the plaintiff was
a free man, and had a right, by virtue of the laws

y
to hire

himself to whom he pleased.

Fourth. That for the services rendered by the plaintiff, he-

can recover in an action of assumpsit, but not in this action.

Fifth. That the fact of seeing plaintiff working for defend-

ants is not sufficient in law to establish an illegal restraint.

The court instructed the jury that the mere fact of the

plaintiff's working for the defendants, and under their con-

trol, was not of itself sufficient (unconnected with other

circumstances) evidence of his being restrained of his liberty;

and further, the court instructed the jury that, in this form of

action, the plaintiff could not recover for services rendered,

unless the jury should be satisfied from the evidence that

there was restraint or force used to compel him to work, or to

abridge him of his liberty. The court further instructed the

jury, that if they should be satisfied from the evidence, that

the defendants had exercised restraint or force over the person

of the plaintiff, that they should find for the plaintiff a ver-

dict. The court also instructed the jury, that from the state

of the pleadings it was not different from the common action

of assault and battery and false imprisonment. The defend-

ants moved for a new trial, which the court overruled, and
excepted to the opinion of the court in refusing to give the

instructions asked for, and in refusing a new trial, and brought
the case, by appeal, to the supreme court.

Breese, for appellants, assigned for -error, that the court

did not give the instructions as asked for by the defendants

below ; 7 Cranch, 506. That the court erred in giving the

instructions they did give ; and also erred in giving judgment
m this action, if brought to try the plaintiffs right to free-

dom, for more than nominal damages. 2 Call, 343.

Baker, contra.

Browne, J., delivered the opinion of the court. This was

an action of trespass and false imprisonment, in the circuit

court of Union county, and brought here by appeal. The
defendants, by their counsel in the court below, pleaded not

guilty. The counsel for the defendants moved the court to

instruct the jury on certain points of law, which was substan-
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tially given by the court as asked, so far as they had any
relation to the points before the court. The jury returned a

verdict for the plaintiff below for thirty dollars in damages.
The counsel for the defendants then moved the court for a

new trial, which was overruled, to reverse which opinion this

appeal was brought.

It is a principle well settled, that the refusing to grant a

new trial is no cause of appeal, and it has been so decided,

frequently, in this court. Clemson v. Kruper, ante, 210, and
the cases there referred to. This court is, therefore, of the

opinion that the judgment of the court below be affirmed. (1)

Judgment affirmed.

Josiah T. Betts, Appellant, v. Pierre Menard, Appellee.

APPEAL FROM RANDOLPH.

The ferry law of Feb. 12, 1827, does not authorize a county commissioners'
court to grant a license to ferry to a corporation.

The county commissioners' court is a mere creature of the statute, and though
created by the constitution, its powers and duties are defined by the law,
and in some instances are ministerial, and in others judicial.

In a legislative act where "persons" are spoken of, none other than natural
persons are meant.

The act of incorporation, creating the trustees of Kaskaskia a body corporate,
no where confers the power to take a grant of a ferry license.

A corporate body can act only in the manner prescribed by the act of incor-
poration which gives it existence.

This suit was originally brought by Menard, before a jus-

tice of the peace of Randolph county, by motion and notice,

under the eleventh section of the act of February 12, 1827,
to recover certain penalties, alleged to have accrued to him
as proprietor of a ferry across the Kaskaskia river, from
Betts, who at the time of the notice and motion was engaged
in running a ferry boat within one mile of the ferry of
Menard, across the same river, under a license granted to

the trustees of the town of Kaskaskia, under whom said

Betts acted, by the county commissioners' court of Randolph
county, at the August term, 1830, of said court. The jus-

tice of the peace, on a hearing of the cause, gave judgment
against Menard, which was taken by appeal to the circuit

court of Randolph county, and there reversed, and a judg-

(l) See note to the case of Sawyer v. Stevenson, ante, p. 24.
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ment entered in favor of Menard, for ninety dollars, the
amount of the several penalties accrued and the costs. From
this judgment Betts appealed, and assigned for error, among
others, the decision of the circuit court, declaring that the
ferry license granted by the county commissioners' court 'to

the board of trustees of Kaskaskia, was void, and that the
circuit court erred in deciding that a party who had a license

to ferry, was as mncn amenable to the penalties of the law, as

one who had no such license, and that the court erred in de-

ciding that the legislature of the state could grant an exclu-

sive right to the use of any of the public highways of the

state.

Breese, in support of the errors assigned, insisted upon the

following points: First, the license granted by the county
commissioners' court to the trustees of the town of Kaskaskia,

was valid, and conferred a right to ferry on the board of

trustees. The act of 182T, gives the county commissioners'

court exclusive jurisdiction and control over ferries. Rev.
Laws of 1827, p. 220, et seq. That court is a court of record,

though of limited jurisdiction, and when such court has de-

cided upon any matter within their jurisdiction, that decision

can not be reversed in any collateral way, or in any action

indirectly bringing into review their acts. Laws of 1819, p.

175 ; 3d Cranch, 300 ; Coxe's Dig., 407 ; 3d Wheat., 246,

315. Having such jurisdiction, that court had a right to

decide upon all the facts, without the existence of which no
license could be granted by them. Their decision as to the

right of the trustees to have a ferry license, is final and con-

clusive as to that right, so far as the present motion is con-

cerned, and not void. 6 "Wheat, 109; Coxe's Dig., 408, 409,

411.

Second. Though the county commissioners' court may
have decided erroneously in granting a license to the trustees

to keep a ferry, yet, having jurisdiction of the subject matter

,

their decision is not void. Coxe's Dig., 409, 410; 1 Dane's

Abr., 579; 3 ib., en. 75, Art. 4.

Third. The act of 1827 authorizes the county commis-
sioners' court to grant a ferry license, and as many of them,

without regard to distance, as the public exigencies may re-

quire. Rev. Laws of 1827, p. 220.

Fourth. The 11th section of the act of 1827 was only in-

tended to punish those who, without any color of right,

should establish a ferry within one mile of a licensed ferry.

The act excepts those ferries which may hereafter be licensed.

Ib., 224.

Fifth. The ferry law, or the 11th section of it, is penal in
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its character, and must be construed strictly. Black. Com.
and other elementary writers, passim.

Sixth. The act of 1827, (the ferry act,) so far as it de-

signs to grant an exclusive privilege to use or navigate the

public navigable waters of the state, is null and void. Ord.
of 1787, art. 4.

Seventh. The act of 1829, supplemental to the act of

1827, does not embrace cases where a person has a regular
license to ferry. Rev. Laws of 1829, p. 73.

Eighth. The acts of the legislature clearly refer to two
kinds of ferries—the one licensed, and the other unlicensed.

Rev. Laws of 1827, p. 220, &c; Rev. Code of 1829, p. 73.

Hall, contra, contended that the county commissioners'
court is authorized by the act of Feb. 12, 1827, to grant
ferries to individuals, not to corporate bodies. They trans-

cended their powers in granting a ferry license to the trust-

ees of Kaskaskia. The trustees are not shown to have any
power to accept a ferry license. They have no such power
by the act of incorporation.

The county courts are forbidden by the statute of 1829,
from establishing any ferries within one mile of those estab-

lished before the passage of that act. Rev. Laws of 1829,
p. 73 ; 2 Kent's Com., 226, 239 : 1 Cond. Rep., 374, 376 ; 2
ib., 501, were cited in support of the positions assumed.

Baker, in reply.

Smith J., delivered the opinion of the court*

Several points have been presented by the counsel for the
appellant, upon which it is contended that the judgment of
the circuit court ought to be reversed.

It will however be unnecessary to examine but one ques-
tion presented by the record and bill of exceptions, and upon
which this case must entirely depend.
The appellant justified the keeping up and maintaining his

ferry in the action in the circuit court, under the license
granted by the county court to the trustees of the town of
Kaskaskia as a body corporate, as their agent constituted in
writing. The date of the license granted to the trustees, is

the 15th of August, 1830, and tiiac of the agency, the 30th
of the same month. It appears that the appellant actually
conducted the ferry, and transported the passengers on the
tunes, and in the manner and number as alleged by the plain-

* Chief Justice Wilson did not sit in this cause.
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tiff, and it is conceded that the amount of the judgment is

not the point in controversy, but the right to maintain and
exercise the ferry privileges as granted to the corporation.

The accuracy then of this decision, necessarily involves the

question, whether the county court possessed the power to

grant a license to a corj>orate body to exercise ferry privileges?

and if so, whether the corporation could legally accept a right

thus offered to be conferred ?

The county commissioners' court is the mere creature of

the statute, which gave to it all the powers which it exercises;

and although it is directed to be created by the constitution

of the state, as a court, still its whole powers and duties are

also directed by that instrument to be, and in fact are, de-

fined by law. The fourth section of the act defining its duties,

and declaratory of its powers, restricts their exercise within
the county, enumerating, among other special powers, the

right to grant licenses for the erection of ferries, leaving it,

doubtless, to the exercise of its legal discretion, to determine
in what cases it should be done, as restricted by various legis-

lative acts.

It will not then be doubted, that although it is a court of

record, still its jurisdiction is special and limited in its char-

acter ; and from the various anomalous duties it is by law
required to perform, it will be seen that those duties and
powers are in some instances ministerial, and in others judi-

cial. The several acts relative to the powers and duties of the

county commissioner's courts, which have been passed at vari-

ous times by the legislature of the state, have invariably

defined the manner of making the application for such license,

and also prescribed the mode of granting, and to whom, and
upon what conditions.

Those acts, and particularly the act of the 17th February,

1837, Rev. Laws, 1827, page 220, being the one under which
the license to the trustees was granted, speaks ol u persons"
only, and this act in the first section, speaks of granting

licenses to "qualified persons," and has so restricted the

granting to such persons. The proviso to this section reserves

the right of preference, however, to the proprietors of the

lands adjoining to, or embracing the water course over which
the ferry is proposed to be erected.

The second section requires, when such license shall be
granted, the party receiving the grant shall give bond and

security to be approved by the court, in a sum not less than

$100, nor more than $500, payable to the county commis-

s oners of the county, conditioned that u he, she, or they" will

keep such ferry according to law. The third and fifth sec-
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tions provide how such ferries shall be kept, and imposes cer-

tain duties on their owners, particularly as to the expediting

the passage of public messengers, and expresses, and inflicts

penalties and fines for a non-observance of such requisitions.

The ninth section declares such privileges shall be exclu-

sive, and the twelfth section gives certain privileges to ferry

keepers, and exemption from the performance of militia, jury,

and other duties, in consideration of giving free passage to

public messengers and others. It can not then be doubted,

that the legislature never intended to authorize the county
commissioners' court to grant licenses to keep ferries to any
other than natural persons. It is impossible to draw from the

whole context of this act, or any other existing law on the

same subject, in connection with the whole or any of the sev-

eral parts thereof, the inference that a grant could be author-

ized to be made of a ferry license to a corporation.

It will not, we apprehend, be denied that in the enactment
of legislative bodies, where persons are spoken of, any other
than natural persons are intended, unless it be absolutely nec-

essary to give effect to some powers already conferred on arti-

ficial persons, and which it is necessary should be exercised

by them to carry into effect the objects contemplated in their

grant or charter. (1) In the present case, however, the

requisition of the bond, security and other acts required to be
done, and penalties imposed for the non-observance of the
provisions of the law, are such that they couid scarcely be
complied with by a corporation, and not in any way by the
trustees in the present case, and evince most conclusively, that

not even by implication, can it be contended, such a body
could have been intended, as entitled to require the granting
of a license to carry on a public ferry. Hartford Fire Ins.

Co., 3 Conn. Rep., 15. It is also impossible to conceive the
idea that if the county court had the general powers to de-

termine in what instances they might issue a license, and to

whom, and that such an act was legally done, that the trustees

in this case were in any way capable of taking the grant.

The act of incorporation, creating the trustees a body pol
itic, no where confers the least semblance of such a power,
much less, an authority to delegate the right to others. The
right to take such a grant is entirely beyond the sphere of
their action, which relates to other duties connected with the
town. The corporation is a public body, for certain defined
and specified objects, and must act within, and can not legally

in any instance, transcend its limits. Its orbit is defined, and

(1) See note to Woodworth v. P. line's admr, ante, 371.
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in its action, it cannot revolve beyond it. It can not eom-
promit its members by engaging in an act wholly unauthor-
ized, and never in any way contemplated in its charter. To
do that would be to expose the inhabitants of the town to

]30ssible onerous burdens, expenses and losses which might
most seriously affect them. A corporate body can act only
in the manner prescribed by the act of incorporation which

fives it existence. It is the mere creature of the law, and
erives all its powers from the act of incorporation, and is in-

capable of exerting its faculties only in the manner that a^t

authorizes. 2 Cranch, 127, 167. (2)

The exclusive privilege of a ferry is a monopoly, and can it

be seriously contended that monopolies may be conferred by
implied powers, and received in a case where no right what-

ever is given to take, to the direct injury of another, on whom
the law has already conferred the exclusive right %

It is too obvious to doubt that the county commissioners'

court had no direct or even implied power to make the grant

in question, and it is equally certain that the trustees of the

town had not the least power conferred on them by their act

of incorporation, to accept it. The license, we are satisfied,

was absolutely void, as granted without authority, and conse-

quently, the justification set up under a void license, neces-

sarily fails.

The judgment of the circuit court is therefore affirmed;

and the appellee must recover his costs in this court, and in

the court below.
Judgment affirmed.

(2) A corporation must strictly pursue the law creating it, or giving it power
to act. Fitch et al. v. Pinckard et al., 4 Scam , 79.

A corporation which is a mere creature of the law, can only exercise such

powers as are conferred upon it by the act of incorporation. Trustees, &c,

v. McConnel, 12 111., 140.

Corporations are artificial persons, created with limited powers and capac-

ities, and subject to the general laws and legislation of the state, as natural

persons are. Bank of the Republic v. Hamilton County, 21 111., 53.
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Philip Hargrave, Appellant, v. David Penrod, Appellee.

APPEAL FROM UNION.

It is the duty of an officer to whom an execution is directed and delivered,
to make reasonable exertions to levy it on the property of the defendant,
and if he is guilty of gross negligence in this, he will be liable.

The mere want of knowledge of the debtor's having estate or effects, or an.
averment that the plaintiff did not point them out to him, on which to levy,
is not sufficient to excuse the sheriff.

The right of action of a judgment creditor against a sheriff for not levying a.

fi.fa. is not taken away by his discharging the <lebtor from a ca. sa. issued.
at his instance, although such discharge might be a satisfaction of the
judgment; the creditor's remedy against the sheriff was perfect before such.
discharge.

It is not error to permit clerical errors to be amended on trial.

Fee-bills are governed by the same rules as executions, and after ninety days
they are fundi officio.

The omission to state a sum at the end of the narr. as the damages, can be
taken advantage of only in the court below. An objection on that account
is purely technical.

This is an appeal from a judgment rendered in the Union
circuit court, in favor of the appellee, and against the appel-

lant, who sued the appellant in an action on the case. The
damages were laid in the summons at $300. There were
two counts in the declaration, both of which are substantially

the same; in each of which the appellee complained, that on.

the 20th day of April, 1830, he recovered a judgment in the
Union circuit court. in his favor, against one William Lamar,
for $14T.06J damages and costs, upon which judgment on the
12th day of May in the same year, he sued out his fieri facias
for the obtaining of satisfaction of said judgment, which writ
was directed and delivered to the appellant as sheriff of Union
county, to be executed; and that being such sheriff, and while
he had the writ in his hands, Lamar had goods and chattels of
which the money might have been made ; of which goods,,

&c, the first count alleges, the appellant had notice, but the
second count does not

;
and that appellant neglected to levy

the execution on those goods, &c, whereby the appellee was
deprived of the means of collecting his judgment, to his great-

damage, but no sum is named as the amount of the damage..
To this declaration, the appellant pleaded, besides the general
issue, the following special pleas, to wit : And for further-

plea in this behalf, the said defendant says actio non, because
he says that he did levy on and sell, by virtue of said exe-
cution and for the satisfaction of the same, all the goods and
chattels, &c, belonging to the said Lamar, and which were
known and notified to the said defendant, all which, &c.
And for further plea in this behalf, the said defendant says,

51
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plaintiff aforesaid actio non, because he says, that after the
return by this defendant into the office of the clerk of the
circuit court, of the said writ of execution mentioned, and
before the commencement of this suit, he the said plaintiff

caused to be issued and put into the hands of this defendant
as sheriff as aforesaid, a certain other writ of execution in his

said plaintiff's favor, against the said William on said judg-
ment, which writ is commonly called a writ of capias ad
satisfaciendum, on which said writ, he, said Lamar, was ar-

rested by his body and taken into the custody of this defend-

ant ; and after being and remaining in such custody, for a
long time, was by the said plaintiff discharged from custody

and permitted to go at large ; and this he is ready to verify,

&c, wherefore, &c. To these pleas the plaintiff demurred
generally, which the court sustained. The issue on the plea

of not guilty was tried, and a verdict rendered for the appellee

for $155.55, for which the court rendered judgment.
On the trial, the plaintiff, after reading to the jury the record

of a judgment in the Union circuit court for $147.08$ dama-
ges, and $21.06$ costs, offered in evidence an execution for

$147.06$: debt, and $21.06$ costs, to the reading of which to

the jury, the defendant objected ; whereupon the plaintiff

moved the court for leave to amend said execution, by erasing

the word debt, and inserting the word damages ; which
amendment the court permitted, and then admitted the exe-

cution in evidence, to which the defendant excepted. The
defendant then offered in evidence a certain fee-bill, put in

his hands as sheriff for collection, against Lamar, and in his

hands at the same time the execution in the declaration men-
tioned was in his hands, which fee-bill, and the return thereon

showed, that the defendant had levied it upon a certain horse

belonging to Lamar, and sold the horse and applied the pro-

ceeds in satisfaction of the fee-bill. The levy on the horse

was made after ninety days from the date of the fee-bill, as

the defendant acknowledged before the court and jury. To
the reading of this fee-bill in evidence, the plaintiff objected,

because it was levied after the ninety days, which objection

was sustained by the court; to which opinion of the court the

defendant also excepted, and appealed to this court.

Baker, for appellant, insisted that the first special plea con-

tains a sufficient answer to the plaintiff's declaration, and the

facts stated in it are admitted to be true by the demurrer. If

it be said that it lacks form, and that it amounts to the gen-

eral issue, the answer is, that the objection can only be taken

advantage of by special demurrer. 1 Ch. PL, 498. 10 Johns.,
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289. 5 Bac. Abr., 370, and note [a] in margin. 8 Cranch,

30.

The second plea is a full answer to the declaration, and is

a complete bar to a recovery in this case. It shows that sub-

sequently to the return of the writ offieri facias, the appellee

has been satisfied the amount of his judgment against Lamar.
He contended that taking Lamar into custody on the ca. sa.,

and his discharge by the appellee, was a full, absolute and com-
plete discharge and satisfaction of the judgment, and cited 4
Burow, 2482; 1 T. K , 557, 715. 6 ib.', 525. Coxe's Dig.,

582. 5 Johns., 364. 1 Dane's Ab., 591. 5 Com. Dig., 762.

Toller's Exrs., 151. 2 East,. 243.

The court ought to have permitted the defendant to read

the fee-bill to the jury to show what disposition was made of

the horse belonging to Lamar, and which was a principal

article of property in his hands, in respect to which the de-

fendant was charged. No time is expressly limited for the

return of fee-bills put into the sheriff's hands for collection.

Eev. Laws of 1827, pages^ 107, 207, 218 ; nor is any time
specified in the fee bill within which it shall be returned.

The law, it is true, declares that such fee-bill shall have the

force and effect of an execution, and that the sheriff shall levy

the same on the goods and chattels, &c, and proceed thereon

in all things as on a writ of fieri facias. If it is admitted
that the provisions of the statute give the party in whose favor

the fee- bill issues, the right to call upon the sheriff to return

it after ninety days, it does not follow that the sheriff can not

act, and even make a levy by virtue of it after that time.

Admitting that the fee-bill was functus officio after ninety days,

still the court should have permitted the defendant to read it

in evidence, because it was not competent for any person but
the person against whom it was issued to make objection. If

the fee-bill was put into the hands of the sheriff before the

plaintiff's execution, it was entitled to a preference over the

execution in being first satisfied out of Lamar's goods, as it

became a lien upon his property from the time of its delivery

to the sheriff. Rev. Laws, 1829, p. 86. And further the

defendant might have shown a levy upon the horse under the

plaintiff's execution, or any other put into his hands after the

le-e-bill and before its return. And if this identical horse was
levied upon by the plaintiff's execution put into his hands
after the fee-bill, it was the duty of the sheriff on selling it, to

apply the money arising from the sale, in payment of the fee-

bill \ by prior delivery it was entitled to the preference. He
further contended that the declaration was bad, as it did not

claim any sum in damages.
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Grant, contra, contended that the demurrer to the two
special pleas was correctly sustained, because the first plea

was an insufficient answer to the declaration. A sheriff is

bound, and presumed to know all the property subject to exe-

cution belonging to a defendant, or at least, to use reasonable

diligence to ascertain it, and the plea excuses him on the

ground that he levied upon and sold all of which he was
notified, without showing any such diligence.

The second special plea is likewise insufficient, because the

liability of Hargrave had been incurred before the issuance of

the ca. sa. under which Larmar was taken into custody and
discharged, and which is set up as the defense. The plain-

tiff's effort to obtain his debt from Lamar is no waiver of his

remedy against the sheriff for the delay occasioned by his

negligence in the discharge of his duty.

The exclusion of the fee- bill was correct, because as the

fee-bill is to be proceeded on in all respects as af. fa., and
as &fi. fa. could not be levied after its return day, the levy

under the fee-bill was illegal and void, and any person inter-

ested may make the objection, especially the appellee in this

case.

The omission of the amount of damages in the declaration

could be taken advantage of on special demurrer only.

Breese, in reply.

Smith J., delivered the opinion of the court. The appel-

lant relies on the following points for a reversal of the judg-

ment of the court below.

First. The error as alleged in sustaining the demurrer

to the second and third pleas of the defendant in the court

below.

Second. The variance between the execution given in evi-

dence on the trial, and the one described in the declaration,

and suffering the same to be amended, and given in evidence

to the jury.

Third. That the fee-bill offered, in evidence ought not to

have been rejected.

Fourth. The omission of damages in the conclusion of the

declaration of the plaintiff.

There is little difficulty in deciding on the questions arising

under the demurrer. An essential ingredient is wanting in

the first plea, to constitute it a good one. In no part of it

does the defendant aver that he used any exertion or diligence

to ascertain what chattels or estate the defendant in the exe-

cution had, nor whether he made the least inquiry in relation
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thereto. We can not doubt that it is the duty of an officer to

whom an execution is directed and delivered, to make at

least reasonable exertions to levy the same on the property

and estate of the debtor, and that if he is guilty of gross

negligence in this, he is liable. The mere want of knowledge
of the debtor's having estate or effects, or an averment that

the plaintiff did not point out the estate or effects of the

debtor to him, on which to levy, is not sufficient to excuse

him. (1) The demurrer was therefore properly sustained.

Equally correct was the sustaining of the demurrer to the

second plea.

The liability of the sheriff for his negligence had attached

before the issuing of the capias ad satisfaciendum, and whether
the voluntary discharge of the defendant therefrom operated

as a satisfaction of the creditor's judgment or not, it could

not take away the creditor's remedy against the sheriff for his

negligence, which was perfect before such discharge. The
right of action of the creditor against the sheriff for his mis-

conduct was in no way affected by such discharge. The plea

was then a defective defense, and wholly immaterial.

The second point of variance is not, in our judgment, tena-

ble. The court had the right to suffer the amendment to be
made, it being a mere clerical error, and the variance was,

even without such amendment, unimportant ; because the

description of the judgment record set out in the declaration

was only as inducement to, and not the gist of the action.

Numerous authorities may be found of adjudged cases, sup-

porting this doctrine.

On the third point, relative to fee-bills, the same rules are

to govern as in cases of execution. They are declared by the

statute creating them, to have the force and effect of an exe-

cution, and are to be returned in the same manner. (2) The

(1) It is the duty of an officer having an execution in his hands against the
property of a defendant, to make reasonable exertions to levy upon the prop-
erty of The defendant in his county ; and if he fails to use due diligence in
the discharge of his duty in this respect, he is responsible for whatever loss
or detriment the person who commits the execution to his hands may sus-
tain, in consequence of such failure. Dunlap v. Berry, 4 Scam., 327.

In this case the circuit court instructed the jury, that if they believed the
defendant in the execution had property in the county sufficient to pay the
execution, or part thereof, and if the sheriff, by reasonable diligence and ex-
ertion, could have made the amount of the execution, or part thereof, they
should find (or the plaintiff. Held, that the instruction was correct. Id. 331.

A sheriff is not bound to notice bare assertions of individuals, as to their
claim to property in the possession of a defendant in an execution; he is

only required to notice legal claims, fairly exhibited. Ibid.

(2) A fee-bill is " process," and governed by the same rules as executions.
Redick v. Cloud's AdrrVr, 2 Gilm., 678. Ferris v. Crow, 5 Gilm., 96. New-
kirk v. Chapron, 17 111., 344.
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ninety days having expired before the levy under the fee-bill,

it was, necessarilyfunctus officio, and, consequently, the levy
void. It was then properly rejected.

The objection under the last point ought to have been taken
advantage of, in the court below. It is merely and purely
technical, and even then, it might be questioned whether the

damages in the recital to the declaration, as appears in the

record, has not cured the error, if it were one available in the

court below. The judgment of the circuit court is affirmed

with costs. (3)

Judgment affirmed.

Chauncey Beebe, Appellant, v. John Boyer, Appellee.

APPEAL FROM GREENE.

Appeal dismissed if copy of the record is not filed at the time required by
law.

Hall, for appellee, on the 8th day of December, being the

4th day of the term, filed the transcript of the record in this

cause, and moved the court to dismiss this appeal, for the

reason that the appellant had failed to file a copy of the

record at the time required bylaw and the rules of this court,

and cited the 12th Rule, and the 33d section of the Practice

act, Rev. Laws of 1827, p. 319.

Per Curiam. Let the appeal be dismissed at the costs of

the appellant.

Appeal dismissed.

If an officer neglects to return a fee-bill within ninety days from its date

he becomes liable to pay it. The People v. Roper, 4 Scam., 560.

(3) Where the plaintiff showed, in the body of his declaration, a claim for

damages greater than the verdict, but had omitted the ad d annum, ac the

end of the declaration, it was held to be cured by the verdict. Burst v.

Wayne, 13 111., 599. Mattingly v. Darwin, 23 ill, 618.
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William Rageb, Appellant, v. William Tilfokd, Appellee.

APPEAL FEOM SANGAMO.

A correct construction of the 33d section of the Practice act, requires that a
party must make application for further time to file the transcript of the
recu'rd, in c.ises1 of appeal, within the three days within which the trau*-
cript should be filed.

W, Thomas, for the appellee, on the seventh day of the

term presented to the court a transcript of the record and
proceedings of the court below, and stated to the court that

the transcript had been received bj the clerk "of the court by
mail, on Saturday, the 6th day of the term ; that it was not
known whether the transcript.had been made for the appellant

or appellee, and thereupon moved the court to dismiss the

appeal, for the reason that the appellant had failed to file a

transcript of the record within the time required by law, and
cited in support of his motion the 33d section of the Practice

act, Rev. Laws of 1827, p. 319, and the 12th Rule of this

court.

M*Roberts, contra, for appellant, made a cross-motion for

leave to file the transcript presented to the court, as the

transcript of the record, and stated that it was owing to the

delay of the mail that it was not received here earlier.

Per Curtain. The court is of opinion that this appeal be
dismissed. A correct construction of the 33d section of the

Practice act, would require that a party must make applica-

tion for further time to file the transcript, within the three

days, within which the record should be filed. The words of

the act are imperative ; they are, " unless the party shall

have obtained further time." As the appellant did not obtain

further time, within the three days, his motion to file the

transcript now is overruled.

Appeal dismissed.
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William P. and T. M. Bryan, Plaintiffs in Error, v. Na-
thaniel Buckmaster, Defendant in Error.

ERKOR TO MADISON.

A oiark has no right to insert in a fee-bill a charge for sheriff's commissions,
when the sheriff himself, in his return, makes no such charge—he has no
power to supply the omission.

When a sheriff sells property and realizes a part of the debt, he is entitled
to commissions only on the sum made.

When the sheriff does not sell, if real estate is levied on, the appraisement
will furnish an equitable rule by which to calculate the commissions.

In doubtful cases, if by giving a literal construction to a statute it will be
the means of producing great injusiice, and lead to consequences that
could not have been anticipated by the legislature, courts are bound to
presume that the legislature intended no such consequences, and give such
a cons .ruction as will promote the ends of justice.

This was a motion made in the circuit court of Madison
county, to quash a fee-bill of erroneous and incorrect charges,

made by the defendant as sheriff of Madison county, on two
executions—one issued under the act of 1819, and the other

under the act of 1825. The objection to the fee-bill was,

that the sheriff had charged half commission on the whole
amount of the first execution, when nothing was made by it,

the property not having been sold for want of bidders. The
sheriff had also charged half commission on the whole amount
of the second alias execution, on which the sum of $1666.66
was made by a sale of real estate. The court overruled the

motion, and the plaintiffs sued out their writ of error.

Semple, for the plaintiffs in error, contended that the

sheriff was only entitled to his fees for levying the first exe-

cution, and no commission ; and was only entitled to half

commission on the amount made on the second execution,

and no commission for the remainder of the execution not

satisfied. He cited Laws of 1819, p. 328, and Laws of 1825,

p. U2.

PricJcett, contra, insisted that the words of the acts of 1819
and 1825 referred to, would authorize the sheriff to charge

half commissions on the whole amount of both executions.

Semple, in reply.

Lockwood J., delivered the opinion of the court* This

* Justice Smith did not sit in this cause.
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was a motion made in the circuit court of Madison county,

to quash a fee- bill issued by the clerk of said court.

The fees complained of were, that the clerk had inserted

charges for commissions on two executions issued in the court

below, which were not returned by the sheriff on the execu-

tions ; and also, for charging commissions on the whole
amount of the executions, when only part of the amount had
been levied and collected.

The circuit court refused to quash the fee-bill, and the case

was brought into this court by writ of error.

The first question presented in this case is, whether the

clerk had a right to insert in the fee-bill a charge for commis-
sions, when the sheriff, in his return on the execution, made
no such charge?

On the first execution, the sheriff, in his fee-bill indorsed

on the back thereof, fees amounting to two dollars and thirty-

three cents, yet the clerk, without any claim on record,

charges the plaintiffs with forty-eight dollars and eighty-nine

cents, for commissions ; and on the second execution, the

sheriff returned fees, including commissions of seventy-six

dollars and twenty-four cents, to eighty dollars and twenty-

four cents, and the clerk charged commissions amounting to

one hundred and thirty-seven dollars and thirty-four cents.

By the statute regulating the fees of the several officers, it

is made the duty of the clerk to keep a book, in which he shall

set down the costs made by both parties, and when any officer

shall require it, he is to make out a transcript from his fee-

book, and deliver the same to the sheriff.

But how is the clerk to know what fees the sheriff is en-

titled to? There is no law on the subject, but the practice

of sheriffs always has been to return on the process their

fees, and in most cases it is absolutely impossible for the

clerk to ascertain their fees in any other way. Should the

sheriff no- charge fees enough, or not charge any, it is his own
loss, and the clerk has no authority to supply the omis-

sion. Doubtless the sheriff might, by application to the

court, obtain leave to amend his return, but until this is

done, the clerk has no power to charge either party w^ith

sheriff's fees.

The court has also been called on in this case, to settle the

true construction of the statute regulating fees, passed in

1825. Laws of 1825, page 142. By that act, "a commis-
sion is given of five per centum on the first three hundred
dollars, and for all above that sum, a commission of 2 1-2

per centum : provided, that in all cases, when the execution

shall be settled by the parties, replevied, stopped by injunc-

52
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lion, or when the money is paid without sale, or the property
levied on is not sold, only one-half of said commissions shall

he charged."

Has a sheriff, under this provision, when an execution for

five thousand dollars is levied on property worth but one
thousand, a right to charge commissions on the whole amount
of the execution, or only on the amount levied on ?

Commissions are usually understood to mean a certain

per centage on moneys received and paid over, and the legis-

lature undoubtedly intended to pay sheriffs the value only
of the services they rendered, with a reasonable compensa-
tion for their risk. Where they sell, and realize a part of the

debt, they are only entitled to commissions on the sum made.
But if the sale be stopped by injunction, or the property

levied on not sold, what shall be the rule?

If the sale be made, and only a part of the debt realized,

he is only entitled to commissions on the sum made, and
shall the sheriff be entitled to greater commissions when no
sale takes place, and no money passes through his hands, and
consequently, no risks incurred ? This is both unreasonable

and unjust, and we can not presume that the legislature

intended to give more in a case where the least services were
rendered. In doubtful cases, if by giving a literal construc-

tion to a statute, it will be the means of producing great

injustice, and lead to consequences that could not have been

contemplated by the legislature, courts are bound to pre-

sume that the legislature intended no such consequences,

and give such a construction as will promote the ends of

justice. (1)

There can be no doubt that the legislature never intended

to give a commission on a greater sum than could have been

realized from a sale, in cases where no sale takes place

;

and taking the whole clause together, this construction can

be given to it, without doing violence to the language.

"Where no sale takes place, difficulties, it is true, may some-

times arise, in ascertaining the value of the property levied

on. This difficulty, however, does not exist in the execu-

tions mentioned in the fee-bill. These executions were

(1) In construing statutes, we must be governed by the intention of the

legislature, though not by some hidden intention, which the language of

the law will not justify; but where the language is plain, and admits of no
construction, we must, take it as we find it. Foley v. The People, ante. p../7.

Where the consequences of a particular construction of a constitution or

law would render its operation mischievous, that construction should be

avoided, provided it is susceptible of a different one. The People v. Mar-
shall et ah, 1 Gilm., 689.
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levied on real estate, and by the statutes of this state, in all

cases of levies on real estate, the lands levied on must he

appraised. This appraisement will furnish an equitable rule

bj which to calculate the commissions. Where personal

property only is taken, it would be more difficult to furnish

the rule, and when such a case arises, it will be time enough
to decide it.

The fee-bill is therefore illegal in two respects : first, be-

cause it contains charges of commissions not returned on the

executions by the sheriff, in whose hands they were placed for

collection ; and secondly, because commissions are charged
on the amount of the executions, when the value of the

property levied on appears from the appraisement to be leas

than the sum due on the execution. For these reasons, the

judgment below must be reversed with costs, and the fee-bill

quashed.

Judgment reversed.

David G. Bates, Appellant, v. Thomas Jenkins, Appellee.

APPEAL FROM JO DAVIESS.

A plea in abatement will lie, in a suit commenced by attachment.

The effect of a judgment of nonsuit in an attachment case, is nothing more
than the quashal of the attachment, and leaves the party to proceed de
novo.

This suit was commenced in Jo Daviess county, by attach-

ment on the affidavit of Bates, stating that Jenkins, Thomas
McCrany and Charles Galloway, partners in trade, are just-

ly indebted to him in the sum of six hundred dollars, for

goods, wares and merchandise sold and delivered them, which
said sum is now due, and that the said Thomas McCrany,
Thomas Jenkins and Charles Galloway, have departed this

state, with the intention of having their effects and personal

estate removed without the limits of this state, and that the

sa;d Thomas McCrany, Thomas Jenkins and Charles Gallo-

way, were considered citizens of this state at the time of con-

tracting said debt. The cause was continued for several

terms, until the May term, 1830, when the plaintiff filed a
declaration in assumpsit for goods, wares, &c, and for money
paid, laid out and expended, money lent and advanced, work
and labor, &c. The defendant, Jenkins, came at Nov. term,

1830, and moved the court for leave to enter his appearance
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and give special bail, which motion the court sustained, and
thereupon he executed his bond, and at the same time filed

a plea in abatement, setting forth that at the time of the issu-

ing the attachment against him, he had not departed from
the state with the intention of having his effects and personal

estate removed without the limits of the state, but that he
was in the town of Galena, county of Jo Daviess, &c. To
this plea there was a demurrer and joinder, which was over-

ruled, and a judgment of respondeas ouster rendered against

the plaintiff. The plaintiff then made default, and a nonsuit
was entered against him, and a judgment rendered in favor

of the defendant, Jenkins, for the costs, from which judgment
Bates appealed.

Davis and Black/well, for appellant, cited 1 Peter&dorf,

262, 266, 300. Eev. Laws 1827, pages 45, 72. Am. Dig. of

S. and W. Kep., 42. 3 Harris and McHen., 535.

W. Thomas, contra, contended that the appeal was bn provi-
dently taken, because the judgment of the court below does

not amount to twenty dollars, exclusive of costs, nor relate

to a franchise or freehold. Ante, 334.

The judgment is not final as to the matters in controversy

between the parties. It does not bar the plaintiff of his right

of action. It is not a judgment in bar.

The appellant having suffered a nonsuit, can not now take

advantage of any error in the judgment or proceedings of

the court below. Am. Dig., 205. He also contended that

the affidavit was not such as the statute requires, and cited

Phelps v. Young, ante, p. 327.

Blackwell, in reply.

Browne, J., delivered the opinion of the Court* This was
an appeal from the circuit court of Jo Daviess, to reverse a

judgment rendered in that court. The plaintiff below sued

out an attachment against Thomas Jenkins, Thomas McCra-
ny, and Charles Galloway, as partners in trade. Thomas
Jenkins, one of the defendants, filed his plea in abatement,

setting forth that he, one of the said defendants, at the time

the said attachment was sued out in this case against him,

had not departed from this state, with the intention of having

his effects and personal estate removed without the limits of

this state, but that this defendant was in the town of Galena,

* Chief Justice Wilson did not sit in this cause.
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county of Jo Daviess, and state of Illinois. This plea was
sworn to, and concluded in the common form. The plain-

tiff's counsel demurred to this plea, which demurrer the court

overruled.

The circuit court decided correctly, in overruling the de-

murrer to the defendant's plea in abatement. It is clear,

that a plea in abatement will lie, in a suit commenced by
attachment.

On the second point, we are of opinion that the effect of a

judgment of nonsuit is nothing more than a quashal of the

attachment, and leaves the party at liberty to commence de
novo. It is no bar to any future proceedings. (1)

Judgment affirmed.

Ignatius R. Sims, Appellant, v. John Hugsby, Appellee.

APPEAL FROM MORGAN. *

A copy of a note filed with the declaration is no part of the record ; though
the clerk may incorporate it into the record, it does not become a part of it.

To make a note a part of the record, so that the court may notice it for any
purpose, oyer must be craved of it.

Hugsby brought his action of debt in the Morgan circuit

court, against Sims and others, upon a writing obligatory for

the payment of $450. Sims was alone served with process,

and on being called, made default. The clerk assessed the

damages, and the court rendered judgment for the sum sc

reported to be due by the clerk, amounting to $287.3 1-J-

(1) The statute now in force in relation to pleas in abatement in at+drj
ment suits in this state, is this: " In case any pie i in abatement tr-a^r^n.,
the facts in the affidavit shall be filed, and a trial shall be thereon bad xf dl
issue shall be found for the defendant, the attachment shall be v ,<)

rA\ d."

Purple's statutes, p, 93, sec. 8. Scates' Comp., 229. And again* "The pio~
visions of chapter one of the Revised Statutes, (entitled A\)?«p'si rA\t,) shall
be applicable as well to proceedings in attacnment as iO cth j/- js^es." Pur-
ple's statutes, p, 104, sec. 35. Scates' Comp. 236.

Pleas in .ibatement in attachment suits have frequency "je^n sustained in
this state. White v. Wilson, 5 Gilm., 21. Walker v K clch et ai., 13 111.,

675. Eddy v. Brady, 16 111., 306. Rdgway v. Swat*
:
r« ill., 33. Boggs v.

Bindskojf etal., 23 ill. In the last case cited +lw qPLtj^on was raised oy the
plaintiffs in the attachment, whether a plea tr^vt/sLig the affidavit was a

Elea in abatement and partook of the iwld'^AiU. of such a plea; and it was
eld by the court that it did.

In Ridgway v. Sm th, 17 111., 33 it v^s \eld that such a pica should con-
clude to tne country, and a common stmi<ittr forms the issue; the burden of
proof is on the plaintiff to maintain the allegations of his affidavit; and if the
verdict is for the defendant, the writ is quashed, and he is out of court.



414 VANDALIA.

Sims v. Hugsby.

"part of the debt in the declaration mentioned." From this

judgment Sims appealed, and assigned for error that the judg-
ment is for more than the debt and interest due on the writing
filed, and that there was no jury to inquire of damages, and
that there could have been no damages, but only a judgment
for the debt, as by the writing hied.

Hall, for appellant.

W. Thomas, contra.

Wilson, Chief Justice, delivered the opinion of the Court-

From the record in this case, and a copy of the note which it

contains, and which was the foundation of the original action,

it appears that the judgment of the court below was rendered
by default, for more than the plaintiff was entitled to recover;

the clerk, in ascertaining the amount, having omitted to notice

one of the credits indorsed on the note.

For this error, the defendant below asks for a reversal of

the judgment.
The copy of the note and indorsement form no part of the

record, and they do not become so, merely by the clerk's hav-

ing inserted them. To have made the note part of the record,

so as to enable the court to notice it for any purpose, the

defendant should have craved oyer.

This not having been done, no error is apparent upon the

face of the record, and the court can not look beyond it. Lit-

tell's Rep., 225.

If too large a judgment has been rendered against the

appellant in the court below, his remedy is by motion there.

The error complained of is rather the mistake of the clerk

than the error of the court. In a case like the present, the

law has assigned to the clerk the duty of assessing the dama-
ges, and if, in the discharge of that duty, he should allow

either too much or too little, the court, under whose. direction

it is made, will, upon motion, correct it. To that court then,

and not to this, the application should be made. 6 Mass.

Rep., 272. 2 Wash. Rep., 1T3.

The judgment of the court below is affirmed with costs, and

the cause remanded. (1)
Judgment affirmed,

(1) See Browder v. Johnson, ante, 98. Giles v. Shaw, ante, 219. Bogard-
us v. Trial, 1 Scaui., <>;j and liarlow v. Bos well, 15 ill., 56, and note to Rey-
nolds v. MitDhsll, ante, p. 177.
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ABATEMENT.

1. A plea in abatement will not lie where a dormant partner is not sued.
Conley v. Good, 137.

2. Variances between the writ and declaration can only be taken advantage
of by plea in ab itement; they are not reached by a general demurrer, nor
can they be assigned for error. Prince v. Lamb, 378.

3. A plea in abatemrnt will lie, in a suit commenced by attachment. Bates
v. Jenkins, 411.

ABSENT AND ABSCONDING DEBTORS.

1. Under the attachment law, an affidavit stating that " J. C. is justly indebted
to the plaintiff in the sum of $100, and that the said J. C. is privately
mov ng his property out of the county," is insufficient to authorize an attach-
ment against the goods of an absconding debtor. Clark v. Roberts, 285.

2. Where the proceedings are manifestly against a non-resident debtor, it is

no objection that the affidavit does not state that "the defendant had de-
parted from this state with the intention of having his effects and personal
estate removed out of the limits of this state. Phelps v. Young, 328.

ACKNOWLEDGMENT OF DEED.

A purchaser's right under a sheriff's deed is not affected under the act of 1819,

by its not being acknowledged in cou t—it is w '11 acknowledged, if it be
acknowledged before the circuit court of the county of which he is sheriff,

and where the land lies. Fail and Nabb v. Ooodtitle, ex dem., &c, 201.

ACTION.

1. An action for slander is not taken away, though the statute creating the
offense charged, be repealed. French v. CreatK &c, 31.

2. Where an action is brought against several debtors, a recovery must be
had against all or none, unless one or more of the defendants interpose a
defense which is personal to hiipself, such as infancy or bankuptcy.
Kimmel v. Zchultz and others, 169.

3l No action can be maintained upon an instrument of writing for the pay-
ment of money, unless the instrument shows upon its face to whom it is

payable. Mayo v. Chenoweth, 200.

4. A payee of a note, although he mav have written an assignment on the
feack of it, can maintain an action thereon in his own name. Brinkley v.

Going, 366. S. P. Brinkley v. Going, 367.

See Administrators, 4. Escape, 2.

ADMINISTRATORS.

1. If one of two administrators loans the money of the estate, he does it

upon his own responsibility, and an ac ion to recover it back should be
brought in his name alone. Thornton et al. v. Smiley and Bradslviw, 34.

2. A judgment can not be rendered against ihe security in an administ a-

11011 bond, nor is he liable to an acti >n until a dev st tvit bv suit h is first

been established against the administrator. Biggs and others v. Postle-
wait and others, 198.
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3. An administrator has no power to charge the effects of his intestate by
any contract originating with himself, and his contracts, in the course of
his administration, or for the debts of his intestate, render him liable, de
bonis propriis. Vincent and L ertrand v. Morrison, 227.

4. In an action on a judgment against administrators suggesting a devasta-
vit, a judgment by default admits the truth of the allegation in the decla-
ration, and a jury of inquiry is not necessary to ascertain the damages.
Greenup and'Conway v. Woodworth, 232.

5. An administrator has no power to compel an indentured servant to
attend to his business; he has only the custody of the servant for sate
keeping until his time of service can be sold. Phoebe v. Jay.

6. The act of 1823, regulating administrations and the descent of intestates'
estates, &c, does not apply to the esia;es of those who died before the
passage of the act; under that jaw the judgments obtained against the
the deceased in his life time are to be first paid. Jones 1 Administrators
v. Bond, 287.

S. P. Woodworth v. Paine's Administrators, 374.

AFFIDAVIT.

1. An affidavit of a juror who tried the cause will be received to prove im-
proper conduct on the part of the jury. Sawyer v. Stephenson, 24.

3. P. contra Forester and Funkhouser v. Guard, Siddall & Co., 74.

3. An affidavit setting forth the discovery of new testimony, should state
the name of the witness, and also the facts he can prove. Forester and
Funkhouser v. Guard, Siddall & Co., 74.

ft If an affidavit on which an attachment issues does not comply with the
requsitions of the statute, all the proceedings under it are void. Clark v.

Roberts, 285.

4. Under the attachment law of 1827, which requires that the amount and
na'.ure of the indebtedness should be specified in the affidavit, it is suit-

clent to state therein that the non-resident " is justly indebted to the plain-
tiff in the sum of $ , by his certain instrument of writing, signed by
him. ' Phelps v. Young, 327.

5. Upon an order for a change of venue and granted, but before the record
is removed, an affidavit of the materiality of witnesses for the purpose of

taking their depositions, is properly made in the circuit court of the

county where ttie suit is brought, and the computation of time and dis-

tance must be made from that county. Ibid

6. Where the proceedings are manifestly against a non-resident debtor, it

is no objection to the affidavit that it does not state that "the defendant
has departed from this state with the intention of having his effects and
personal estate removed without the limits of this state. Ibid, 328.

7. Further time will not be allowed to file the transcript of the record in an
appeal, on an affidavit stating that it was owing to the negligence of the

counsel ihat the record was not filed in time. Smith v. James, 292.

8. A sheriff's retirn may be contradicted by his own affidavit and that of

defendant. Kerr & Bell v. Whites ides, 390.

AGENT.

1. Notice of an equity to an agent is notice to his principal. Bryan and
Morrison v. Primm, 60.

2 The a^ent of the Gallatin county Saline has no power to substitute an-

' other person in place of the original lessee; in case of a violation of the

covenants, he should enter upon the demised premises, advertise them,

and lease them to the highest bidder. Owen and others v. Bond, 128.

3 The usual and appropriate mode of executing a deed or other writing by
'

an a^ent or attorney is, for the agent or attorney to sign his principal's

name, and then his own as agent. Mears v. Morrison, 223.

AGREEMENT.

1 An agreement to pay the county commissioners of Randolph county a cer-
'

tain sum of money, provided they would build a court house on a particular
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lot is n/'t binding f vr want of iwti u.ality, a though they do build the court

house on the lot designated, the obligation to pay and to build, not being
reciprocal. County Commissioners of Randolph v. Jones, 237.

2. A promise to pay the county commissioners to do an act which they are
required to do by law, is against public policy, and therefore void. Ibid.

3. As a general rule, the terms of a written agreement can not be changed
bv parol, but the lime of its performance may be extended. Baker v.

Whiteside, 174,

ALTERATION.
An alteration made in a note, without the knowledge or ft»r:ent of the payor,
renders the no'e void; the proper plea in such case is,non est factum.
Pankey v. Mitchell, 383.

AMENDMENTS.
1. Where the plaintiff amends in matters of form only, the defendant is not*

for that reason, entitled to a continuance as a matter of coarse. Scott v.

Cromwell, 25.

2. If parties appear and go to trial without a plea being put in, it is such an
irregularity as will foe en red after verdict by the statute of amendments.
Brazzle &'Hawkins v. Uslier, 35.

3. Where a party amends his narr. by setting out the bond on which suit is

brought as the statute requires, it is error in the plaintiff to take judgment
at the same term, if a continuance is prayed for by defendant. Rountree
v. Stuart, 73.

4. The omission in a writ of the words "The people of the state of Illinois
to the coroner, ' &c, is a mere misprision of the clerk, and is amendable.
State tank v. B ckmaster, 176.

5. Clerical errors may be amended on the trial of the cause. Hargrave v.

Penrod, 401.

APPEAL
1. An appeal will lie by consent from an interlocutory order dissolving an

' injunction. Cornelius v. Coons and Jarvis, 37.

2. The statute regulating appeals from a justice of the peace in providing
that no continuance shall be allowed to either party after the second terni,

was not intended to prohibit the court from taking such cases under advise-
ment after the trial. Johnson v. Ackless. 92.

3» In appeal cases where the judge acts both as court and jury, a bill of- ex-
ceptions taken after the judgment of the court is rendered, is regular and
in time. Ibid.

4. An appeal from a justice of the peace is assimilated to a suit in equity.
Cvi.leyv. Quod, 135.

5. Where a judgment is rendered bv a justice of the peace for a greatar
amount than the defendant owes, his remedy is, not bv an application to a
court of equity, but by appeal to the cuw.uu court. Reyno ds v. Mitchell,
177.

5. In case of an appeal to the circuit court upon a trial of right of property,
all the proceedings before the sheriff are to foj transmitted, if they are not,
the circuit court can not exercise jurisdiction. Mason v. The State Bank,
183.

7. The word " appeals " used in the 32d section of the practice act of 1827,
applies equally to writs of err r. Clark v. Ross, 334.

8. An appeal will not lie from the decision of a magistrate imposing a fine
for a contempt. Clark v. The People, 340.

9. Ten per cent, damages will be allowed, where an appeal is evidently taken
for delay. Simms v. Klein, 371.

10. On an appeal taken by the defendant, from the judgment of a ]twice
of the pi-'ace, the circuit court can not rule the plaintiff to give security for
costs. Teague v. Wells, 377.

11. If the transcript of the record on appeal is not filed within the time re-
quired by law and the rules of court, tne appeal will, on motion, be dis-
missed. Green v. McConnell, 236.

S. P. Green v. Atchison, ~9L

S. P. Beebe v. Boyer, 406.

53 .
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12. Further time to file record, on an affidavit, stating that it was through the
negligence of counsel that the transcript was not filed in time, refused.
Smith v. James, 292.

13. Application for further time to file the transcript must be made within
the three days within which the transcript should be filed. Rager v. Til-
foid, -.07.

APPEARANCE.
1. Appearance and pleading will cure voidable but not void process. Coleen
and Clay-pole v. Figgins, 19.

2. The appearance of parties and going to trial without a plea, cures the de-
fect, if any, arising from the want of a plea. The statute of amendments
cures the irregularity. Brazzle & Hawkins v. Usher, 35.

3. The appearance of an attorney without authority, is good. Rust v. Froth-
ingham, and Fort, 331.

APPOINTMENT.
The governor can not make an appointment in the recess of the general
assembly, unless the vacancy occurred since the adjournment of that body.
The People ex relat. Ewing v. Forquer, 104.

APPRAISEMENT.
In a levy on real estate, the appraisement which the law requires to be made,
furnishes a rule by which the sheriff may calculate his commissions.
Bryans v. Buckmaster, 408.

ASSAULT AND BATTERY.
A warrant for a felony founded upon an affidavit which stated that "A. B.
entered the inclosure of C. D. and carried off her grain," is no justification
in an action for assault and battery and false imprisonment, neither to the
officer who issued it, nor to the officer executing it, as the affidavit contains
no words impo'ting a felony. All the parties to such a warrant are ires-

passers. Moore v. Watts and others, 42.

ASSIGNMENT.
1. A note for the payment of a certain sum of money "which may be dis-
charged in pork" is assignable. Thomps n v. Armstrong, 48.

2. Our act making promissory notes, &c, assignable is not to be construed
in the sam ^ way as ihe Stat, of Anne, as they are different in their objects
and provisions. Mason v. Wash, 39

3. A payee of a note, although he may have written an assignment on it,' can
maintain an action in Ins own name on it, and his describing himself "as-
signee" of the person to whom he made the assignment, may be rejected
as surplusage: the assignment by indorsement is in the control of the
pavee, and lie may strike it out or not as he thinks proper. Brinkley
v. Going, 366.

4. A bond for the conveyance of land executed on the 9th day of Jan., 1S19„

is not assignable. Buckmaster v. Eddy, 381.

ASSIGNOR AND ASSIGNEE.

1. In a case on an assigned note between maker and assignee, a consideration
need not be averred. Masnn v. Buckmaster, assignee, Sec, 27.

2. Under our statute, an assignor of a not > is not liable unless due diligence
by suit against the maker has been used where that course will obtain the
money. Mason v. Wash, 39.

3. The assignor of a note for the payment of money or a specific article of
property is not liable, unless due diligence has been used to recover of
the maker. Thompson v. Armstrong, 48.

4. An averment of the insolvency of the maker is sufficient to excuse the use
of due diligence. Ib.d.
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5. The assignee of a note after it becomes due, takes its subject to all the
equity existing between the original parties to it. Bryan and Morrison
v. Pr'imni, 59.

'

6. In a suit by the assignee against the assignor seeking to recover on the
ground that he has used due diligence to recover of the maker, the rule is

tiiat he must show that he brought his action against the maker, at the first

term of court after the note fell due. Lush v. Cook, 84.

7. On a note made in Missouri and assigned there, the lex loci of Missouri
as to the liability of the assignor is to govern. Humphrey8 v. Collier and
Powell, 297.

ASSUMPSIT.

1. An undertaking by parol, by which a third person obtains credit, is col-

lateral, within the statute of frauds and perjuries and not binding. Everett
v. Morrison, 79.

2. In an action of assumpsit under the general issue, private incorporations
must prove their corporate character. Jones v. The Bank of Illinois, 124.

3. A promise to pay the county commissioners of a county to do an act
which they are required to do by law, is against public policy and there-
fore void. County Commissioners of Randolph v. Jones, 237.

4. A plea of payment is a good plea in an action of assumpsit, and without
it evidence of counter demands can not be received. Jones' Administra-
tors v. Francis and others, 165.

5. In an action of assumpsit upon a note evidently given to pay the debt of a
third person, if there is no consideration for the promise expressed in the
note, a consideration should be averred in the declaration, and the want of
such averment is fatal. Connolly v. Cuttle, 364.

ATTACHMENT.

1. If the affidavit upon which an attachment is issued, does not comply with
the requisitions of the statute ail the proceedings under it are void, and the
attachment ought to be quashed. Clark v. Roberts, 285.

2. Under the attachment law of 1827 which requires that the amount and
nature of the indeb edness should be specified in the affidavit, it is suffi-

cient to state that the non-resident "is justly indebted to the plaintiff in
the sum of $ by his certain instrument in writing signed by him."
Pnelps v. Young, 327.

a The effect of a judgment of nonsuit in an attachment case, is nothing
more than the quashal of the attachment, and leaves the party to proceed
de novo. Bates v. Jenkins, 411.

4. A plea in abatement will lie, in a suit commenced by attachment. Ibid.

ATTORNEY.

1. An appearance by an attorney without authority, is good. Rust v. Froth-
ingham and Fort, 331.

2. A supersedeas bond executed by the attorney of plaintiff, without proof
of his authority, is void, so far as the supersedeas is concerned. Cromwell
v. March, 326.

See Agent, Client, and Counsel.

AUDITOR.

The notice of a motion by the auditor against a delinquent treasurer, under
the act of 24th March. 1816, must be certain and specific, and must ask for
a judgment. Auditor v. Hall, 392.

AWARD.

L The circuit court can not arrest or interfere with the proceedings on an
award, where the submission has been by bond or rule of court, except for
the causes expressly stated in the statute, viz : that the award was obtained
by " fraud, corruption, or undue means." Chandler v. Gay, 88.
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2. It is error for the circuit court to enter up judgment on an award under the
act of 1819 ; the proper course is for a rule of court to be entered up on
filing the submission and award, requiring the parties io abide by the
award. A disobedience to this rule would be a contempt. Ibid.

3. Where parties agree to submit their differences to arbitration, and agree
that "the award is to be entered of record and made a rule of court at the
next term, and which award, when entered, is to have the force and effect
of a "judgment," it is irregular and erroneous for the circuit court to enter
up a judgment on the award. Cromwell v. March, 295.

4. Parties who agree to submit their cause to arbitration will be governed by
their agreement, and if one party stands by and suffers judgment to be en-
tered on the award to which technical objections could be made, the supreme
court will not interfere to reverse the judgment. Duncan v. Fletcher, 323.

5. Where no fraud is charged or injustice alleged, the court will presume that
the referee was sworn, if the fact does not appear on the award. Ibid.

BAIL AND BAIL BONDS.

Under the practice act of 1819, bail bonds should be taken to the sheriff, and
suits on them should be brought in his name. The act gives him no power
to assign them to the plaintiff in the action. Hunter v. Gilham, 82.

BAILABLE OFFENSES,

1. The words " any other offense which by law shall not be bailable " as used
in the 40th sect urn of the act defining the duties of justices of the supreme
court, apply not to the ability of an offender to procure bail, but to the
character of the offense. Foley v. The Peop e, 57.

2. Larceny is an offense bailable by law. Ibid.

BANKRUPT LAW.

A discharge under the bankrupt law of New York is no bar to a suit brought
here on a contract made before the discharge. Mason v. Wash, 39.

BANKS.

1. The receipt of the cashier of State Bank for money received of an indi-

vidual, is evdience of a deposit by that individual. St ite Bank v. Kain, 75.

2. Where a private corporation sues to recover real property or upon a con-
tract, it must, under the general issue, produce the act of incorporation.
Hargrave v. Bank of Illinois, 122.

3. The act of indorsing a bill to a bank, does not admit that the bank is a
corporation. Ibid.

4. The debtors to the State Bank can riot raise the objection that the bank is

unconstitutional. Snyder v. State Bank. 161.

5. The 22d section of the bank law is merely directory to the board of direc-

tors, and an omission by them to comply with it does not release the securi-
ties to a note executed to the bank for an accommodation. Moreland and
Willis v. The State Bank, 263.

6. A debt due the State Bank is a debt due the state, which the state can
release. Ernst's Administrators v. Ernst, 316.

See State Bank.

BILL IN EQUITY.

A bill may be dismissed in all cases on motion, when the court is satisfied

there is no equity in it. Edwards v. Beaird, 70.

BILL OF EXCEPTIONS.

1. In appeal cases where the judge acts both as court and jury, a bill of ex-
ceptions t ken after the judgment of the court is rendered, is regular and
in time. Johnson v. Acklcss, 92.
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2. The court can not notice a judgment record on which suit is brought,
unless it is made a part of the record by bill of exceptions. Kimmel v.

Shultz and others, 169.

3. A bill of exceptions can not be taken, unless the exceptions be made on
the trial and before the jury is discharged, and it lies for receiving im-
proper or rejecting proper testimony, or for misdirecting the jury on a
point of law. Clemson v. Kraper, 210.

BOND.

1. A bond for the conveyance of land, executed on the 9th day of January,
1 19, is not assignable The statute of 1807 governs in such case. Back-
master v. Eddy, 381.

2. The bond upon which a supersedeas was obtained, was executed by "M.,
atty. for the plaintiff;" and on a motion to dismiss the writ of error for
that cause the court overruled it, bui quashed the supersedeas, and award-
ed a procedendo. Ci omwcll v. March, 326.

CAPIAS AD SATISFACIENDUM.

1. A ca. sa. issued upon a judgment is not void on its face, though it does not
recite that the oath required by law to be made, was made before it issued,
nor is necessary that the declaration for an escape on such ca. sa. should
aver that the oath was made. Lattin v. Smith, 361.

2. The right of action of a judgment creditor against a sheriff for not levy-
ing a Ji. fa., is not saken aw ay by the creditor's discharging the debtor from
a ca. sa. issue ' at his instance, a though such discharge might be a sa is-

faction of the judgment, the creditor's remedy against the sheriff being
perfect before such discharge. Hargrove v. Penr^d, 401.

CHANCERY.

1. A suppressio veri in relation to any important fact affords ground for the
interference of a court of equity to annul the contract. Bryan and Mor-
rison v. Primm, 59.

2. Though a bill for an injunction does not pray that the money be refunded*
yet such relief can be granted, and a decree therefor is not erroneous. Ibid.

3. If a party neglects to mak<j his defense at law, a court of chancery will
not reiieve him. More and Bates v. Bagley, Borer and Robbins, 91.

4. In chancery all the parties in interest, and whose rights may be affected,

ought to be made parties to the bill, and if the court is called on to dispense
with the proper parties, some reason therefor ought to be disclosed m the
bill. Gilham and others v. Cairns, 161.

5. A party who asks equity must do equity; and when a party signed a note
for specie, supposing it to be for state paper, though no fraud was practised,
and a judgment was entered against him for the specie value of so much

. sate paper as the note called for, chancery will not relieve against such
judgment, as it is equitable. Beaugenon v. Turcotte and Valois, 167.

6. If a defendant neglects to avail himself of a legal defense, a court of equity
will not relieve him. Ibid.

S. P. More and Bates v. Bagley and others, 94. Hubbard v. Hobson, 190.

7. Where a judgment is rendered by a justice of the peace for a greater
amount than the defendant owes, his remedy is not by application to a court
oi chancery, but by appeal to the circuit court. Reynolds v. Mitchell, 171.

8. It is not error to dissolve an injunction and dismiss the bill, though ad the
defendants have not been compelled to answer. Ibid.

9. As a general rule, a court of equity will not relieve a defendant who has
neglected to make his defense at law. But if he did not know of his de-
fense until after t .e judgment, a court of equity will relieve. Hubbard v.

Hobson, 190.

10. Where the circuit court silting as a court of chancery grants a rehearing,
the first decree is thereby vacated, and the case stands as if no decree had
been rendered in the cause. Finley and Creath v. Amxheny, 250.
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11. Where a full and ample defense might be made at law, a court of chancery
will not relieve. Greenup and Conway v. Brown, 252.

S P. Same v. Woodworth, 254.

12. Rules of decision are the same in courts of chancery as in courts of law.
Moreland and Willis v. State Bank, 263.

13. A court of chancery can not interfere to relieve against the oppressive or
illegal acts of an officer in executing process, the remedy of the party in-
jured is at law. Beaird v. Foreman and others, 385.

14. As a general rule, a court of chancery wWl not adjudge executions which
are regular on their face, void, at least until an attempt is made in the court
from which they issued, to obtain relief against them. Ibid.

CLERICAL ERRORS.

Clerical errors may be amended on the trial of the cause. Hargrave v. Pen-
rod, 401.

CLERKS.

1. A peremp'ory mandamus will issue to a county commissioners' court, to
compel tiie restoration of a clerk, the cause of whose removal is not stated
on tiieir records. Street v. County Commissioners of Gallatin, 50.

2. A clerk has no right to insert in a fee-bill a charge for sheriff's commis"
sions, when the sheriff himself in his return makes no such charge ; the
clerk has no power to supply the omission. Bryans v. huckmaster, 408.

3. Though a clerk may insert in the record a copy of the note on which suit
is brought, it does not on that account form a part of the record. Sims v.

Hugshy, 413.

CLIENT AND COUNSEL.

1. Where the relation of client and counsel is created, the counsel must eon-
tribute his own legal knowledge and assistance in the suit, and aid in
conducting it to a final determination. Corneius v. Wash, 98.

2. The confidence reposed in counsel is of a pers >nal nature, and can not be>
delegated to another without the consent of the client. The client is en-
titled to receive the identical legal services he contracted for. Ibid.

COMMISSIONS.

See Clerks, 1. Sheriff, 8, 9, 10. Fees and F^e-Bills, 1, 2, 3.

CONFIRMATION.

See Governor's Confirmations.

CONSIDERATION.

1. In all special pleas to the consideration of a note, the manner of avoiding
the obligation ought to be shown, a failure to do it is error. Taylor v. I

Sprinkle, 17. v
2. A plea alleging afailureof consideration is insufficient without setting out
wherein the failure consists. Co nelius v. Vanorsdall, Assignee, &c, 23.

3. In a case on an assigned note between maker and a signee, a considera
tion need not be averred. Mas >n v. Buckmaster, Assignee, &c, 27.

4. A plea stating that the consideration has whohy failed without showing
wherein, is bad. Poole v. Vanlandingham, 47.

5. The plea of "no consideration" is given by statute, and throws the onus
on the plaintiff. Ibid.

6. A plea of failure of consideration without setting out how it has failed, is

bad. Bradshaw v. Newm m, 133.

7. See Vendor and Vendee. 1.

8. A plea of failure of consideration should allege specially, in what the

1
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failure consists, and the extent of it, so that by know no;' the extent, the court
may be enabled to give judgment for the residue. Simms v. Klein, 302.

0. The sratute authorizing pleas to the consideration of a note, enumerates
four grounds of defense. 1. Where the note is made without any good or
valuable consideration. 2. Where the consideration has wholly failed. _ 3.

Where fraud and circumvention have been used in obtaining it, setting
forth the facts which constitute fraud, &c, and, 4. Where there has been a
partial failure of consideration, setting forth in what it consisted. Ibid.

10. In an action upon a note evidently given to pay the debt of a third person,
if there is no consideration for th^ promise expressed in the note, a con-
sideration should be averred in the declaration, and the want of sucii

averment is fatal. Connolly v. Cottle, 364.

See Pleas and Pleading, 21

CONSTABLE.

1. At common law, a justice mav deputise any person he pleases to be his
constable, and under the act of the 22d March, 1819, a magistrate can ap-
point a constable in a criminal case where there is a probability that the
criminal will escape. Flack and Johnson v. Ankeny, 187.

2. A constable can not enter upon land and take in execution fruit trees
standing and growing; they are a part and parcel of the freehold. Adams
and others v. Smith, 283.

See Office and Offices, 1, 2.

CONSTITUTION".

A constitution can do what a legislative act can not, as it is the supreme,
fixed and permanent will of the people in their original, sovereign and
unlimited capacity, and in it are determined the condition, rights and
duties of every individual of the community, from its decrees there can
be no appeal, for it emanates from the highest source of power, the s ver-
eign people. Phoebe v. Jay, 268.

CONSTRUCTION OF STATUTES.

1. In doubtful cases, if by giving a literal construction to a statute, it will be
the means of producing great injustice, and lead to consequences that could
not have been anticipated by the legislature, courts are bound to p esume
that the legislature intended no such consequences; and to give such a con-
struction as will promote the ends of justice. Bryans v. Buckmaster, 408.

2. A correct construction of the 33d section of the Practice Act, requires that
a party should make application for further time to file the transcript of
the record in cases of appeal, within the three days within which the tran-
script should have been filed. Bager v. Tilford, 407.

See Cobpokations, 1, 2.

CONTEMPTS.

The power to punish for contempts is incident to all courts of justice inde-
pendent of statute, p:id the exercise or' tnis power, resting in the sound
discretion of the court, can not be reviewed by the supreme court. Clark
v. The People, 340.

CONTINUANCES.

1. Whe-e the plaintiff amends in matters <of form only, the defendant is not,
for that reason, entitled to a continuance as a matter of course. Sco t v.
Cro nwcll, 25.

2. Granting continuances and new trials, rests in the discretion of the court,
and a refusal of either can not be assigned as error, Cornelius v. Boucher,
32.

3. Where a copy of a note on which suifc is brought, is filed with the declara-
tion and an amendment of the narr. allowed by changing the word
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"twenty" to "twenty-five" and adding the words "promise to pav," the
defendant is not entitled to a continuance. Crane v. 'Grave*, 06.

4. Where a statute declares that in a certain case a continuance shall be
granted, it is error in the court to refuse ic. Rountree v, Stuart, 73.

CONTRACTS.

2. A supressio veri in relation to any important fact affords ground for the
interference of a court of equity io annul the contract. Bryan and Mor-
fiscm v. Primm, 59.

2. A contract to pay a sum of money with twenty per cent, interest, is inerg- j
ed in the judgment rendered upon such contract, and the judgment is (hen ^
controlled by the sta ute and not by the contract. Ma-sons v. Eakle, S3.

3. The county commissioners of a county have no power to make a contract*
only as a court. County Commissioners of Randolph v. Joyies, 237.

4. Where a contract is made with the state to print the laws, &c., for so
much in state paper, "at its specie value when the sanr j

. shall become due
and payable," the amount to be paid by the state is not to be ascei ta \\,\i

by an arbitrary valuation of the paper made by the officers of the state
under a law passed subsequent to the contract, but by the market or cur-
rent value of the paper. Blaekwell v. T/ie Auditor, 196. v

CORPORATION.

1. Where a private corporation sues to recover real property or upon » etm- /
tract, it must, under the general issue, produce .the act of incorporation. ^
Hargrave v. The Rink of Illinois, 122*

2. The act of indorsing a bill to a bank, does not admit that the bank is a
corporation. Ibid*

3. Private incorporations must prove their corporate character, under the vj
general issue in an action of assumpsit. Jones v. The Bank of Illinois, v
124.

4. Counties are public corporations, and can be changed, modified, enlarged,
restrained or repealed to suit The ever varying exigencies of the state ; ,hey
are completely under legislative control. Coles u The County of Madi-
son, 154.

5. The ferry law of 12th February, 1827, do°s not authorize a county com-
missioners' court, to grant a ferry license to a corporation. Beits v. Men-
ard, 395.

6. In a legislative act where "persons" are spoken of,, none other than natu-
ral persons are m an; . Ibid.

7 The act of incorporation ereat ;ng the trustees of Kaskaskia a body cor-

porate, no where confers the power upon them to take a grant of a ferry
license. Ibid.

8. A corporate body can act only in the m-inner prescribed by the act ©f
incorporation which gives it existence. Ibid.

COSTS.

1. If a non-resident gives bond for costs aft°r the commencement of the
suit but before the t-ial, it is sufficient. Whitz v. Stafford, 67.

2. It is correct practice to discharge a security for costs and substitute an-
other, in order that the discharged seen ity maybe a witness. Kimmel v.

Schwartz, 278.

3. Neither the law nor the practice of the courts, require that +he judgment
should contain the amount of costs in numero. Shnms v. Klein, 371.

COUNTY COMMISSIONERS.

The county commissioners of a county have no power to make a contract

only as a court. County Commissioners of Randolph v. Jonest 231.

See Courts.
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COURTS.

1. It is discretionary with a court to hear evidence after the argument of a

cause is opened by counsel. B:oom v. Goodner, G3.

2. It is irregular for the court to instruct the jury as to the weight of evidence
Humphreys v. Collier and P well, 297.

8. No particular form is required in the proceedings of a court, to render
them an order or judgment; it is sufficient if they be final, and the party

may be injured. Wells v. Hogan, 337,

4. The power to punish for contempt is an incident to courts of justice, inde-

pendent of statute. Clark v. The People, 340.

5. The county commissioners' court is a mere creature of the statute, and
though created by the constitution, its powers and duties are defined -by

the law, and in some instances are ministerial, and in others judicial.

Beits v. Menard, 395.

6. A judgment will not be reversed if the court give instructions to the jury
substantially as asked for. Littletons v. Moses, 393.

7. Upon a division of the court the judgment below is affirmed. Kerr & Bell

v. Whiles ides, 390.

See Corporations, 1.

CRIMINAL PROCEEDINGS.

A prisoner in a capital case, is considered as standing on ,all his rights,

and waiving nothing on the score of irregularity; an agreement therefore
between his counsel and the c urns 1 for the people tnat the jury if they
agree, may deliver their verdict to the clerk is irregular, and a verdict de-

livered in court under buch an agreement in the absence of the jury, will

be set aside for such irregularity. Nom ique v. The Pe >ple, 145,

See Indictment. Surety, 5, 6.

DAMAGES.

1. A judgment in damages where the action is debt is erroneous. Jones v.

Lloyd, Serrill and ikford, 225.

2. A writ of inquiry is not necessary in any case where the damages can be
ascertained by computation. Rust v. Fr'othingham and Fort, 331.

S. P. Greenup and Conway v. Woodw >rlh, 23:.!.

3. A tenant in common of a chattel who sues for a conversion of the same,
is entitled to recover damages for his share or interest only. Rolette v.

Parker, 350.

4. Ten per cent, damages will be allowed where an appeal is evidently taken
for delay. SLmms v. Klein, 302.

DEBT.

1. The plea of nil debet is not a good plea to an action of debt upon a record.
Chipps v. Yancey, 19.

2. On a default in an action of debt, it is not necessary to have a jury to in-
quire of ch mages, unless required by the plaintiff. Greenup and Con-
way v. Woodworth, 232.

DECREE.

1. Though a bill for an injunction does not pray that the money be refunded,
yet such relief can be granted, and a decree therefor is not erroneous.
Bryan and Morrison v. Primm

7
59.

2. When an injunction upon a judgment at law in dissolved, it is erroneous
to enter a decree for the amount of the judgment at law. Dune in v.
Morrison and Duncan, 151.

3. If the court, ur looking into the whole record, find a decree has been
entered in favor of a i effort not entitled to it, it will reverse it. nays"
adiniuistrat ir v. Thomas and o.hers, lwo.

54
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4. It is erroneous to onter up a decree upon the dissolution of an injunction
against the security in the injunction bond fo. the amount; •• the judg-
ment; at law and the costs in that suit, and interest on tiie judgment with
six per cent, damages and the costs of the suit in equity.
Hubbard v. Hobson, 190.

.

"

8. P. Crow's executors v. Prevo, 216.

5. Where the circuit court sitting as a court of chancery, grants a rehearing,
the first decree is thereby vacated, and the case stands as if no dectee had
been rendered in the cause. Finley and Creath v. Ank^ny, 250.

See Injunction, 8.

DEED.

1. A sheriff's deed which does not show on its face that the land was ap-
praised and unsupported by proof that it was appraised, is insufficient to
entitle the lessor claiming under it, to recover in an action of ejectment.
Curtis v. Doe ex. dem., 139.

2. A purchaser's right under a sheriff's de?d is not affected under the act of
1819 by its not being acknowledged in court. It is well acknowledged, if it

be acknowledged before the circuit court of the county of which he is

sheriff, and where the land lies. Fail and Nabb v. GdodllULe, ex. dem.,
&C, 201.

3. The usual and appropriate mode of executing a deed or other writing by
an agent or attorney is, for the agent or attornev to sign his principal's
name, and then his Ovvn as agent. Mears v. M rrison, 2.3.

4. A party who takes a quit claim deed for land, runs the risk of the good-
ness of the title. Snyder v. Laframboise, 343.

5. To render a deed for land valid and effectual, there must be both a delivery
and an acceptance of the deed. A deed not delivered and accepted, though
recorded, passes no estate. Herbert and others v. Herbert, 334.

DEFAULT.

1. It is erroneous to take a judgment by default when there are pleas filed by
the defendant, in compliance with a rule against him to pead; in such
case, th • plaintiff has no right to have the defendant called. Semple v.

Locke, 389.

2. A judgment by default set aside, after the term at which the judgment
was rendered. Kerr and Bell v. Whitesides, 390.

DEMURKER.

1. After a demurrer is overruled, if the defendant rejoins to the replication

and issue is taken thereon, it is a complete waiver of the demurrer. Beers
v. Philips, 44.

2. After abandoning a demurrer, the decision upon it can not be assigned
for error. Ibid.

3. A general demurrer to a narr. containing several counts, some of which
are bad and one good, ought not to be sustained. Lusk v. Crok, 84.

4. So too when a count contains two distinct averments, one good and the

other bad, the bad averment should be disregarded, as it does not vitiate the

whole count, the rule is, utile per inutile non vitiatur. Ibid.

5. A variance between the instrument declared on and the one set out on
oyer, is fatal on demurrer. Taylor and P irker v. Kennedy, 91.

6. Motions, demurrer-, &c, should be determined by the court in the order in

which they are made, and a demurrer, while a motion to dismiss is undis-

posed of is a waiver of the motion, and a plea of the general issue, the de-

murrer being undisposed of, is a waiver of the demurrer. Cobb v. Ingalls,

233.

7. A demurrer by either party has the effect of laying open to (he court, not

only the pleading demurred to, but the entire record for their judgment
upon it as as to the matter of the law. Phozbe v. Jay, 268.

8. A demurrer will not reach a variance between the writ and declaration.

Bust v. Frothingham and Fort, 331.

S. P. Prince v. Lamb, 378.
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DEPOSITIONS.

1. Upon an order for a change of venue and granted, but before the record
is removed, an affidavit of the materiality of witnesses for the purpose of
taking their deposi ions, is properly made in the circuit cou t of the county
where the suit is brought, and the computation of :»me and distance must
be made from that county. Phelps v. Young, 327.

2. It is not necessary that the magistrate should state the time and place of
taking the depositions. Ibid. Quere.

DEPUTY.

1. At common law, a justice may authorize any person he nleases to be his
officer, and under the act of 2_'d March, 1819, a magistrate can appoint a
constable in a criminal case, where there is a probability that the criminal
will escape. Flack and Johnson v. Ankeny, 187.

2. A return to a writ by a person who signs himself "Deputy sheriff," without
stating "for A. B., sheriff,'' is erroneous. Ryan v. Eads, 217.

3. A deputy sheriff can only act in the name of his principal. Ibid.

DESCENT AND DEVISE.

M. devised by will Irs estate to his daughter R., but if she died before she
came of age, then to his friend G. L. K. died before she came of age, and
G. L. died before R. The devise to G. L is a good executory devise, and
the estate passed to his heirs. Ackless v. Seekright, 7(5.

DEVASTAVIT.

See Administrators, 2, 5. Surety, 1.

DISCHARGE.

A discharge under the bankrupt law of N. York, is no bar to a suit brought
here on a contract made before the discharge. Mason v. Wash, 39.

DUE DILIGENCE.

1. Under our statute, an assignor of a note is not liable unless due diligence
by suit against the maker has been used where that course will obtain the
money. Mason v. Wash, 39.

2. The assignor of a note for the payment of money, or a specific article of
property, is not liable, unless due diligence has been used to recover of the
maker. Thompson v. Armstrong, 48

3. An averment of the insolvency of the maker is sufficient to excuse the use
of due diligence. Ibid.

4. To excuse due diligence, an averment in the declaration that "at the time
the note became due and payable, diligent search was made at the said
county for the maker, for tue purpose or' demanding payment thereof, but
that he could not be found," is insufficient. larlton v. Miller. 68.

5. In a suit by the assignee against the assignor, seeking to recover on the
ground that lie has used due diligence to recover of the maker, the rule is.

that he must show that he brought his action against the maker at the first

term of the court aiter the note fell due. Lush v. Cook, 81.

EJECTMENT.

1. A sheriffs deed which does not show on its face that the land was ap-
praised, and unsupported by proof that it was appraised, is insufficient to
entitle the lessor claiming under it, to recover in an action of ejectment.
Curtis v. Doe ex dem., 189.

2. A purchaser's right under a sheriff's deed is not affected under the act of
1819, by its not being acknowledged in court—it is well acknowledged if it
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be acknowledged before the circuit court of the county of which he is

sheriff and where the land lies. Fail and Nabb v. Ooodtitle ex dem., 201.

3. Prior possession is evidence of a fee, and although the lowest, unless re-
bu ted by lug er, it must prevail. Herbert and others v. Herbert, 354.

4. A prior possession short of twenty years under a claim of right, will
p -evail over a subsequent possession of the same time where no other
evidence of title appears on either side. Ibid.

5. A prior possession of less than twenty years without any other evidence,
is prima facia evidence sufficient to put the .enant on his defense. Ibid.

6. Where the title to land is divested by operation of law, as in sales under
execution, the possession of the defendant is not such an adverse posses-
sion as will defeat the deed and render it inoperative. Ibid.

ENDORSEMENT.

See Assignment 3.

ERROR.

1. Irregularity in swearing a jury if not objected to at the time, can not be
assigned as error Cornelius v. Boucher, 32.

2. Granting or refusing new trials and continuances can not be assigned as
error. Ibid.

S. P. Sawyer v. Stephenson, 24.

S. P. Littletons v. Moses, 39 '.

-3. After abandoning a demurrer the decision upon it can not be assigned for
error. Beers v. Philips, 44.

4. If a replication departs from the declaration, it is error. Collins and
Collins v. Waggoner, 51.

5. In a suit against a sheriff for money had and received, an assessment of
damages by the court without the intervention of a jury, is error. White-
side v. Bartleson, 71.

6. It is error in the court to render a judgment by default where a plea is

filed and unanswered. White v Thompson, 72.

7. Where a statute declares that in a certain case a continuance shall be
granted, it is error in the court to refuse it. Rountree v. Stuart, 73.

8. It is error for the circuit court to enter up judgment on an award under
the act of 1819; the proper course ii for a rule of court to be entered up on
filing the submission and award, requiring the parties to abide by the
award. Chandler v. Gay 88.

9. Where an injunction upon a judgment at law is dissolved, it is erroneous
to enter a decree for the amount of the judgment at law. Duncan v.

Morrison, &c, 151.

S. P. Hubbard v. Hobson, 190.

10. Where a party defendant appears and pleads by attornev without process,

it is error to ] roceed to judgment against those who have been served,

without also taking judgment against him who thus appeared by attorney.

Ladd and Taylor v. Edivards, 182,

11. It is erroneous upon the dissolution of an injunction, to enter up a decree
against the security in the injunction bond for the amount of the judg-

ment at law and the costs in that suit, and interest on the judgment and
six per cent, damages, and the costs of the suit in equity. Hubbard v.

Il.bson, 190.

S. P. Crow's executors v. Provo, 216.

12 A return to a writ by a person who signs himself "Demity sheriff," with-

out stating "for a. B., sheriff," is erroneous. Ryan v. Eads, 217.

13 A judgment in damages where the action is debt is erroneous. Jones v.

L>.yd and others, 225.

14. It is too late after a judgment has been rendered on a bond and a fl. fa.

issued to object that tne p;my did no sign the bond. It is therefore errone-

ous 'O quash an execution issued on such judgment u< on an affidavit

affirming the non-execution of the bond. Clary v. Cox and others, 233.
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15. The supreme court will not entertain a writ of error on a judgment found-
ed on a tort, after the death of the tort feasor. Barrett and wife v. Gas-
ton's executor, 255.

10. it is erroneous to take a judgment by default where the declaration has
not been filed ten days before "cou t, unless by consent. Gore v. Smith, 5*57.

17. A writ of error will not lis where the judgment, exclusive of costs, is less

1 11*111 twenty dollars. Clark v. Ross, 334.

18. The word "appeals," in the thiity-second section of the practice act of
1827, applies equally to writs of error. Ihid.

19. Variances between the writ and declaration can not be assigned for error.

Prince v. Lamb, 378.

20. A judgment rendered for '• interest on the amoun\" without seating what
the amount is, by way of damages, is uncertain and therefore erroneous. Ib\d

m

21. It is not error to permit clerical errors to be amended on the trial. Mar-
grave v. Pen rod, 401.

22. Writ of error w th supersedeas will not be dismissed, though the bond
on which th - supersedeas was obtained, was executed by the authority of
the attorney, and no proof of his authority to execute it. CrorawM v.

March, 326.

See Default, 1.

ESCAPE.

1. The sheriff releasing a convict, under an act of the legislature, committed
for forgery, where one-half of the fine imposed goes to the person attempted
to be detrauded by the forgery, is not liable in an action for an escape
brought by such person against him. Rankin v. Be tird, sheriff, 163.

2. A ca. sa. issued upon a judgment is not void on its f ce, though it does
no. recite that the oath required by law to be made was made be ore it is-

sued, nor is it necessary that the declaration for an escape on such ca. sa.
should aver that the oath was made. Luttm v. Smith, 361.

EVIDENCE.

1. A certificate of the register of a land office is not evidence. Fail and
Nabb v. Goodtitle ex dcm, 201.

2. The certificate of the sieriff of the sale of land without producing the
judgment and proving the regularity of the sale is no evidence o. title in
the purchaser. Curtis v. Swearingen, 207.

3. Any evidence that tends to prove a promise to take a case out of Uie stat-

u e of limitations should be left to the jury wish instructions from the court
as to the law then on. Mellick v. De Stelhoi st, 221.

4. Proof of an actual payment of part of a deb!- barred by the statute of lim-
itation will be sufficient evidence for the jury to infer a promise to pay the
balance. Ibid.

5. The execution of a note is not evidence of a settlement of all demands due
from one party to the other, anteiior to the date of the note. Ankeny v.

Pierce, 289.

6. Parol evidence can not be received of the contents of records or written
instruments, if they are in the p wer of the party to be proauced. Huiyir
phreys v. Collier and Powell, 297.

7. A record from another state is conclusive evidence of the debt claimed—
it imports absoluie verity, and noth.ng can b,; alleged againsc it. Rust v.

Frothinjham and Fort, 331.

8. Where there is a total failure of title on a sale of land, and no circum-
stances are proved to induce a jury t > beiieve that the vendor has acted
dishonestly, it is not prima facia evidence of fraud. Snyder v. L<if,am-
boise, 3-3 3.

9. The supreme court will not protect a party who stands by and permits
improper evidence to be given ty the jury. Ibid.

10. The rule of law is, that where there is a community of interest and de-
sign, the d clarations of one of the parties are evidence a jainst the rest,

and this rule is not confined to ca^es of civil contract. Ibid.
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11. Prior possession is evidence of a fee, and although the lowest unless re-
butted by higher, it must prevail. Herbert and others v. Herbert, 354..

12. A prior possession of less than twenty years without any other evidence,
is prima facie evidence sufficient to put the tenant on his defense. Ibid.

13. A grantor in a deed who has no interest in the suit, and who has made
no covenants, is, upon general principles, a competent witness. Ibid.

14. The possession of a note, though indorsed by the payer, is, unless the
contrary appear, evidence that iie is the bona fide holder of it. BrinMey
v. Going, 366.

See Ejectment, 4.

EXECUTION

1. An execution issued upon a judgment for "20 per cent, interest from its

rendition," will be quashed for irregularity. Masons v. Eakle 83.

2. A party can not, on motion, quash his oWn execution, if it be regular.
Taylor v. Winters, 130.

3. An execution indorsed that "state paper" would be received in discharge
of it, can not on motion of the plaintiff be quashed, so as to enable him to
take out another execution without such indorsement. Ibid.

4. See Error, 14.

5. Registered servants are goods and chatties, and may be sold on execution.
Nance v. Howard, 242.

6. After the time of the re* levy of a judgment has expired, the plaintiff may,
if he chooses, issue an execution on the original judgment without noti-

cing the securhyjn the replevy. Fi/nley and Creathv. Ankiny, 250.

7. If an execution has issued irregularly and informally, the most speedy
and easiest mode to obta.n relief, is to ap ly to a judge to stop all pro-
ceedings on it, until an application can be made to the circuit court to

a rest or vacate the proceedings of the sheriff. Greenup and Conway v.

Brown, 252.

8. A constable can not enter upon land, and take in execution fruit-trees

standing and growing—they are a part and parcel of the freehold. Adams
and others v. Smith, 28 .

9. The oldest execution first delivered to the officer, binds the personal prop-
erty, though issued upon a junior judgment. An execution returned " not
levied," is functus officio. Garner v. Willis, 568.

10. If a purchaser at a sheriff's sale takes possession of the property pur-
chased without the consent and against the command of the officer, though
the purchaser be the plaintiff in the fi. fa. under which the sale is made,
he is a trespasser. Ibid.

11. The defendant in an execution who desires a levy upon any particular

tract of land, should exhibit to the officer all the evidences of his title to

it—the officer is not obliged to take any loose memorandum of title wiiich

the defendant may show him. Beaird v. Foreman and otiiers, 385.

12. It is the duty of an officer to whom an execution is directed and deliv-

ered, to make reasonable exertions to levy it oil the property of the de-

fendant, and if he is guilty of gross negligence, he will be liable. Har-
grave v. Penrod, 401.

13. Fee-bills are governed by the same rules as executions, and after 90 days
they are functi officio. Ibid.

14. When a sheriff sells property on execution, and realizes a part of the

debt, he is entitled to commissions only on the sum made. Bryans v.

Buckmaster, 408.

See Capias ad satisfaciendum. Clerks, 2. . Sheriff, 6, 9, 10. Ap-
praisement. Office and Officer. Chancery, 14.

EXECUTORS AND ADMINISTRATORS.

See Administrators.
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FALSE AFFIRMATION.

Fraud vitiates every contract, but every false affirmation does not amount to
a fraud. Sims v. Klein, 302.

FALSE IMPRISONMENT.

See Slaves and Servants, 3. Pleas and Pleadings, 17

FEES AND FEE-BILLS.

1. A clerk has no right to insert in a fee-hill a charge for sheriff's commis-
sions, when the sheriff himself, in his return, makes no such charge.
Bryans v. Buckmaster, 408.

2. When a sheriff sells property, and realizes a part of the debt, he is entitled
to commissions only on the sum made. Ibid.

3. When he does not sell, if real estate is levied on, the appraisement will
furnish an equitable rule by which to calculate his commissions. Ibid.

4. Fee-bills are governed by the same rules as executions, and after 90 days
they are/imcfri officio. Hargrave v. Penrod, 401.

FERRIES.

1. The ferry law of 1827 (Feb. 12) does not authorize a county commissioners'
court to grant a ferry iicense to a corporation. Bctts v. Menard, 395.

2. The act of incorporation, creating the trustees of Kaskaskia a body cor-
porate, no where centers the power to accept a grant of a ferry license.
Ibid.

3. The legislature never intended to authorize the county commissioners' court
to grant licenses to keep ferries,' to any other than natural persons. Ibid.

FINES.

See Contempts. Retailing.

FORCIBLE ENTRY AND DETAINER.

1. The statute in relation to forcible entry and detainer requires that all the
jury should sign the verdict. A mere clerical mistake, omitting the name
of one of the jurors, can not operate to reverse a judgment. Bloom v.

Goodner, 03.

2. Under the act of 1819, actual force is necessary to constitute a forcible
detainer, and the inquisition can be held at any other place than the
premises. Ibid.

3. The proceedings under the statute for forcible entry and detainer, being
summary, and contrary to the course of the common law, must strictly

coiii orin to the requisitions of the statute. Wells v. Hogari, 337.

4. A complaint made in writing before two justices of the peace, that the
complainant "is entitled to the possession of a house and lot in the town
of G., wherein one Wells lives, and that said Wells refuses to give posses-
sion of sail house and lot, though he has been notified to do so in writing,"
is insufficient. Ibid.

5. In order to give the justices jurisdiction in such case, the plaintiff ought
to state such facts as would snow that the relation of landlord and tenant
existed, and a holding over afier a demand made in writing by the land-
lord. Ibid.'

FOREIGN LAWS.

The laws of another state must be pleaded or proved; the courts of this

state can not ex officio take notice of them. Mason v. Wash, 39.

FORGERY.

A person whose name is forged is a competent witness to prove the forgery.

although upon couvic ion lie receives one-half of the fine imposed. His
credibility U left to the jury. N ble v. The Peiple, 54.
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FRAUD.

1. It is not an indictable fraud to sepera'e the condition from the penalty of
th^ bond— it is not such an act as common prudence can not guard against.
Wright v. The People, 102.

2. Fraud vitiates every contrac f
, but every false affirmation does not amount

to a fraud. Sims v. Klein, 302.

See Sale of Land, 2, 3, 5. Waekanty, 1.

FRAUDS AND PERJURIES.
An undertaking by parol by which a third person obtains credit, is collafe-

ral, within the statute of frauds and perjuries, and not binding. Everett
v. Moirison, 79.

See Consideration, 6.

GOVERNOR'S CONFIRMATION.

1. A confirmation made by the governor of the North-West Territory on the
12th February, 199, to a person claiming a tract of land in said territory,
is, under the resolutions and instructions of congress of June and August,
178 , valid, and operates as a release on t:ie part of the United States of all
their right. Doe ex dem , &c. v. Hi I, 301.

2. Under the power to confirm, the governor was not limited to any definite
numoer of acres, but could confLm to the extent claimed by the settler.

Ibid.

3. A confirmation made by the governor can not be nullified by any act of
congress. Ibid.

4. In order to show the deed of confirmation, it is not necessary that any
evidence should be given of title to the land, because the power of the
governor was plenary, and his decision on the claims presented to him is

incling on the United State.-, Ibid.

5. By the deed of cession of 1781 from Virginia to the United States, congress
was obliged to confirm the settlers in their possessions and titles. Ibid.

GUARANTEE.

See Frauds and Perjuries.

HEIRS AND DEVISEES.

1. Where a person dies leaving no issue or father, but a mother, brothers
and sisters, the mother is heir to her son's whole estate. Hays'' admlnis-
trator v. Thomas and others, 180.

2. And indenture of a negro or mulatto, en' ered into in pursuance of the
act of 17th, September, 1807, is not terminated by tne death of the master,
but passes to his legatees, executors or administrators, but not to the heir
at law. Pho3be v. Jay, 265.

ILLEGAL CONTRACT.

A promise to pay the county commissioners of a county to do an act which
they are required to do by law, is contrary to public policy and therefore
void. County Commissioners of RandAph v. Jones, 237.

INDENTURE.

1. Indentures of negroes and mulatfoes executed under the act of 17th Sep-
tember, 1807, though void under that act. are rendered valid by the third
section of the sixth article of the constitution of this state. Phazbc v.

Jay, 208.

2. In a plea to an action of assault and battery, &c, brought to try the plain-
tiff's right to freedom, justifying under an indenture entered into with the
plai hilf, it is not necessary that it should state, or th >t the master should
prove that every requisition of the statute was complied with bef re the
execution of the indenture. In such case the onus probandl rests wi Ji
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the plaintiff, and he may show in a replication to the plea, facts inconsist-
ent with the validity of the indenture. Ibid.

3. An indenture entered into under the act of 1807, is not terminated by the
death of the master, but passes to his legatees, executors or administrators,,
but not to his heir at law. Ibid

See Master and Servant.

INDICTMENT.

1. If an indictment does not aver the year to be the year of our Lord; and does
not contain the words " in the name, and by the authority of the people of
the state of Illinois," it is bad. Whiteside and others v. The People, 21.

2. In an indictment for a riot, the facts constituting the riot should be clearl/
set forth. Ibid.

3. An indictment without being indorsed "a true bill," and. signed by the-
foreman, is nullity. Nomaque v. The People, 145.

4. All objections to the form of an indictment mut be made before trial, and
an omission to state in an indictment that it was found upon the "oaths"
of the grand jury is matter of form only, and can not be assigned for error.
Curtis v. The People.

5. In an indictmen, for an assault and battery with an intent to kill, it is nec-
essary that the intent should be alleged to be unlawful and felonious..
Ibid.

6. Where there are two or more counts in an indictment, one of which is

good and the rest bad, and a general verdict of guilty, the judgment shall.

stand. Ibid.

See Recognizance, 1, 2.

INFANT.

An order of court appointing the next friend of an infant plaintiff, is unneces-
sary. French v. Creath, &c., 31.

INJUNCTION.

1. An appeal will lie, by consent entered of record, from an interlocutory
order dissolving an injunct on. Cornelius v. Coons and Jarvls, 37.

2. Though a bill for an injunction does not pray that the money be refunded,.
yet such relief can be granted and a decree therefor is not erroneous.
Bryan and Morrison v. Primm, 59.

3. An injunction ought not to be allowed for more of the judgment than the
complainant shows to be unjust. Duncan v. Morrison and Duncan, 151

o,

4. Where an injunction upon a judgment at law is dissolved, it is erroneous
to enter a decree for the amount of the judgment at la v. Ibid.

5. It is right to dissolve an injunction and dism ssthe bill without compelling:
an answer from all the defendants. Reynolds v. Mitchell, 111.

6. It is erroneous upon the dissoluiion of an injunction to enter up a decree
against the security in the injunction bond for the amount of the judg-
ment at law and the costs in that suit, and interest on the judgment and.
six per cent, damages and the costs of the suit in equity. Hubbard v.-

Hob-son. 190

S. P. Crow's executors v. Prevo. 216.

7. If a bill for an injunction contains on its face no equity, it will be dissolved;

on motion. Crow's executors v. Prevo, 21d.

8. W he re the plaintiff hi a /;.. fa. and the officer executing it, are made parties

to a bill for an injunction by the defendant therein, if they do not partici-

pate in the acts of the officer in making the levy, &c, they need not answer
the bill; the answer of the officer is sufficient to authorize the court to

proceed and make a decree. Btaird v. Foreman and others, 385.

INQUIRY, WRIT OF.

1. The long and uniform practice in this state has been to execute Writs of

inquiry in the presence of the court. Bell and Be I v. Aydelott, 45.

55
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2. In a, suit against a sheriff for money had and received, an assessment of
damages by the court without a jury, is error. Whites des v. BarUeson, 71.

3. In an action on a judgment against administrators suggesting a devastavit,
a judgment by default admits the truth of the allegations in the declaration,
and a jury of inquiry is not necessary to ascertain the damages. Greenup
and Conway v. W<odworth, 232.

4. A writ of inquiry is not necessary in any case where the damages can be
ascertained by computation. Rust v. Frothingham and Fort, 331.

INQUISITION OF PROPERTY.

To authorize an inquiry by the sheriff into the right of property, it is neces-
sary there should be a taking of personal property by a writ of execution
regularly issued at the suit of a plaintiff against a defendant, and a claim
interposed by a third person. Mason v. The State Bank, 183.

INSOLVENT.

1. An averment of the insolvency of the maker of a promissory note is suffi-

cient to excuse the use of due diligence. Thompson v. Armstrong, 48.

2. The insolvency of the maker of a note may be proved by facts tending to

show such insolvency, connected with general reputation as to that point.
Humphreys v. Collier and Powell, 298.

INTEREST.

1. A contract to pay a sum of money with twenty per cent, interest is merged
in the judgment rendered upon such contract. Mas ns v. E tkle, 83.

2. It is not essential, to entitle a party to recover interest on a judgment
rendered in another state and sued on here, that the declaration should
allege that by the laws of the state where the judgment was rendered,
interest is recoverable. Prince v. Lamb, 378.

See Ekror, 20.

JOINT DEBTORS.

1. Where a suit is brought against several joint debtors, a recovery must be
had against all or none, unless one or more of the defendant inteipose a

defense which is personal to hihiself, such as infancy or bankruptcy.
Kimmel v. Shultz and others, 169.

2. If a suit is brought against ihree or more obligors in a bond, on s< me of

"whom process is" not served, the regular practice is to take judgment
against ihose on whom process is served, and proceed by sci. fa. against

those not served. Ladd and Taylor v. Edwards, 182.

JUDGMENT.

1 A contract to pay a sum of money with twenty p-r cent, interest is merged
'in the judgment rendered upon such contract, and tie judgment is then

controlled oy the statute and not by the contract. Masons v. Eakle, 83

2 After a final judgment is en.ered. the court has no power, at a subsequent

term to set it'aside and direct a nonsuit to be entered, and if the court had

the power to set aside the judgment, it ought to direct a new trial and not

a nonsuit. M rganv. Hays, 126.

3. Judgment will be rendered against him who commits the first error in
'

pleading. Snyder v. Siate Bank, 161.

4 A iudgment rendered in a sister state is to be regarded here in the same
'light as it would be in the state where it was rendered. Kimmel v. Shultz

and others, 169.

5 An entire judgment ag dnst several defendants can not be affirmed as to

one and reversed as to the others, and he same rule should prevail as to

plainti : s. Hays' administrator v. Tiiomas and others, i80.
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6. A judgment cannot be rendered on a verdict for eight hundred dollars
in damages where the action is debt. Jones v. Lloyd and others, 225.

7. In such case the judgment ought to be for the amount of the debt found
to be due and the damage sustained, which damages would be the amount
of interest on the sum found by the jury as debt. Ibid.

8. A judgment rendered for " interest on the amount," without stating what
the amount is, by way of damages, is uncertain, and therefore erroneous.
Prince v. Lamb, 378.

9. Where the supreme court have the power to render such a judgment as
the court below ought to have rendered, it will do so without sending the
parties back for that purpose. Ibid.

10. It is error to take a judgment by default, when the defendant has com-
plied with a rule to plead. Semple v. Locke, 389.

11. Judgment by default set aside, after the term at which it was rendered.
Kerr and Bell v. Whites ides, 390.

12. When the court is divided in opinion, the judgment of the court below
is affirmed. Ibid.

13. Notice of motion by auditor against a delinquent treasurer, must ask for
a judgment. AudUor v. Hall, 392.

14. A judgment will not be reversed if the court give instructions to the
jury, substantially as asked for. Littletons v. Moses, 393.

See Capias ad Satisfaciendum. Attachment, 1. Replevy, 2. Costs,
Administrators, 7. Interest, 2.

JURISDICTION.

1. A justice of the peace has no jurisdiction where the account exceeds one
hundred dollars, though it may be reduced by credits to a sum less than
one hundred dollars. Clark v. Cornelius, 46.

S. P. Ellis v. Snider, 336. Blue v. Weir and Vanlandingham, 372. .

See Maurer v. Derrick, 197.

2. Where a justice has jurisdiction, but proceeds erroneously, he is not liable
as a trespasser, but where he has not jurisdiction, he is. Flack & Johnson
v. Ankeny, 187.

3. Although the accounts of the plaintif may, originally, have amounted to
more than one hundred dollars, ye', if th" defendant admits a balance to
be due to plaintiff of less than one hundred dollars, and promises to pay
it, a justice of the peace has jurisdiction. Maurer v. Derrick, 197.

4. Consent can not give jurisdiction. Foley v. The People, 57.

5. Where if appears from the account of the plaintiff that he claims less

than one hundred dollars before a justice of the pe ice, the justice is not
ousted of his jurisdictio \, though a witness sh >uld prove that the plaintiff
is entitled to more than one hundred dollars. Ellis v. Snider, 336.

6. Before a justice of the peace, the plaintiff's statement of his claim must
govern as to jurisdiction. Ibid.

See Justice of the Pea.ce, 7. Office and Officer, 2.

JURORS AND JURY.

1. Swearing the jury is matter of form, and an irregularity in swearing
them not objected to at the time, can not be assigned as error. Cornelius
v. Boucher, 32.

2. An opinion formed, but not expressed, does not disqualify a jury. Noble
v. The People, 54.

3. The statements of jurors ought not to be received to impeach their
verdict. Forester and Funkhouser v. Guard Siddall & Co., 74.

S. P. contra Sawyer v. Stevenson, 24.

4. It is an act of great indiscretion in a court to permit the jurors to go ,at

larue after thev are sworn, as well before the trial, as after. Nomaquev
The People, 145.
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5. The rule in relation to the charge to the jury is, that it be positive and
specific, and that nothing be left to inference. Snyder v. Laframboise, 313.

JUSTICE OF THE PEACE.

1. A justice of the peace has no power to investigate an account exceeding
one hundred dollars, though it may be reduced by credits to a sum less
than one hundred dollars. Clark v. Cornelius, 46.

2. Where a justice of the peace has jurisdiction, but proceeds erroneously, he
is not a trespasser, but where he has not jurisdiction, he is. Flack & John-
son, v. Ankeny, 187.

3. At common law a justice of the peace can deputize any person he pleases
to be his officer. Ibid.

4. Although the accounts of the plaintiff may originally have amounted to
more than one hundred dollars, yet, if the defendant admits a balance to be
due to plaintiff of less than one hundred dollars, and promises to pay it, a
justice of the peace has jurisdiction. Maurer v. Derrick, 197.

5. If a justice of the peace officiously, and without any complaint on oath or
of his own knowledge, issues his warrant to apprehend a person, he will
be liable in an action of trespaas. Fiack v. Harrington, 213.

'6. Before a justice of the peace, the plaintiff's statement of his claim must
govern as to jurisdiction. Ellis v. Snider, 336.

7. In order to give the justices of the peace jurisdiction in an action of forci-

ble detainer, the plaintiff should state in his complaint that the defendant
willfully, and without force, holds over the premises after the time has
expired for which they were leased to him. Wells v. Hogan, 337.

8. If a justice of the peace in punishing for a contempt, acts maliciously or
oppressively, he can be punished by indictment or impeachment but no
appeal lies from his judgment imposing a fine for a contempt. CI irk v.

The People, 340.

KASKASK1A.

The act of incorporation creating the trustees of Kaskaskia a body corporate,
no where confers the powers on them to take a grant of a ferry license.

Betts v. Menard, 395.

LANDLORD AND TENANT.

1. A tenant is estopped from denying the title of his landlord. Ankeny v.

Pierce, 262.

2. If a tenant enters upon and enjoys leased premises, though his landlord
may have no title, the tenant has no right to complain of his landlord until

after an eviction. Ibid.

3. In proceedings under the statute for forcible entry and detainer, the com-
plaint should show that the relation of landlord and tenant exists, and a
holding over after a demand made in writing by the landlord. Wells v.

Hogan, 337.

LARCENY.

Larceny can not be committed of goods and chattels found in the high.way
where there are no marks by which the owner can be ascertained—one
ingredient of larceny is wanting in such case, to wit. : a felonious taking.
Tyler v. The People, 293.

LAWS.

See Foreign Laws. Statutes.

LEX LOCI.

The laws of the country where the contract is made must govern its con-
struction and determine its validity. Bradshatv v. Newman, 133.
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LIEN.

The act o£l819 laying a tax on certain property, makes no distinction be-
tween residents and non-residents—the lien attaches an the property, and
not on the person. Edwards v. Beaird, 70.

LIMITATIONS. (STATUTE OF,)

1. An unqualified promise to pay a debt barred by the statute, will take it

out of it. Mellick v. De Seelhorst, 221.

2. Where the promise to pay is accompanied with a qualification, it rests
with the plaintiff to do away the qualification. Ibid.

3. An acknowledgment that the debt is still due is sufficient. Ibid.

4. So also proof of an actual payment of part of the debt will be sufficient
evidence lor the jury to infer a promise to pay the balance. Ibid.

5. To take a case out of the statute of limitations, proof that the defendant
promised to pay the debt is insufficient without evidence of the original
consideration of the indebtedness. Kimmel v. Schwartz, 278.

6. The promise to pay a debt barred by the statute only removes the bar,
and leaves the case to be proved as if no statute had been pleaded. Ibid.

7. The rule as to what proof is required to take a case out of the statute of
limitations is this; the promise to pay must be absolute and unqualified,
and must not be extended by implication or presumption, beyond the ex-
puss words of the promise. Ibid.

8. In an action of slander, if the words were spoken within one year before
the repeal of the statute of limitations, the old statuie will be no bar.
Naught v. Oneal, 37.

9. An action of assumpsit was commenced in 1822, upon a contract made in
1812, to which the statute of limitations was pleaded—this statute was
passed in 1819, and is no bar to such action. Tufts v. Rice, 64.

10. It seems, that if the five years had run under the territorial government
it might have been pleaded in bar. Ibid.

See Evidence, 3.

MANDAMUS.

1. A premptory mandamus will issue to a county commissioners' court to
compel it to restore a clerk the cause of whose removal is not stated on
their records. Street v. County Commissioners of Gal atin, SO.

2. The court will not grant a mandamus to a person to do an act where it

is doubtful whether he has the r.ght by law to do such act or not. The
People ex relat. Ewing v. Forquer, 101.

3. Where a person is in office by color of right and exercising the duties
thereof, a quo warranto is the proper remedy tor another person claim-
ing the same office, and not a mandamus. Ibid.

4. When the return upon a rule to show cause why a mandamus should not
is?»ue contradicts the facts set out in the affidavit upon which the rule is

granted, it seems th it this court has no power to ascertain the real tacts,

as the legislature have provid d no mode by which they are to be tried

and determined. The People, Sec, v. Forquer, 104.

MASTER AND SERVANT.

An indenture by a free negro woman entered into in 1804, and not signed by
the master is void. The 13th sert'on of the act of 1807 does not embrace
cases where the master and servant did not agree upon the time of service
before the clerk. Cornelius v. Cuhen, 131.

See Slaves and Servants, 1.
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MORTGAGE.

A return of two nihils to a scire facias to foreclose a mortgage, is equivalent
to an actual service, even though the defendant might have been person-
ally served. Cox v. McFerron, 28.

See Scire Facias, 2, 3.

MOTION.

1. The notice of a motion by the auditor against a delinquent treasurer, must
be certain and specific, and must ask for a judgment. Auditor v. Hall

t

392.

2. Appeals dismissed on motion, if transcript of the record is not filed with-
in the time required by law. Green v. McConnell, 236.

S. P. Green v. Atchison, 391.

S. P. Bebee v. Boyer, 406.

NEGROES AND MULATTOES.

The act of 1807 respecting the introduction of negroes and mulattoes into
the territory, is void, as being repugnant to the sixth article of the ordi-
nance of 1787. Phoebe v. Jay, 268.

NEW TRIAL.

1. Granting new trials rests in the sound discretion of the court and a refu-

sal to grant one can not be assigned as error. Sawyer v. Stephenson, 21.

S. P. Cornelius v. Boucher, 32.

2. An affidavit, on a motion for a new trial setting forth the discovery of
new testimony, should state the name of the witness and also the facts he
can prove. Forrester and Funkhnuser v. Guard, Siddall & Co., 74.

3. On the production of affidavits proving that one of the jurors had made
up his mind against the prisoner, though he swore that he had not formed
an opinion, if the fact is discovered after the trial, a new trial will be
granted. Nomaque v. People, 145.

4. A refusal to grant a new trial can not be assigned as error. Clemson v.

Kruper, 210.

5. P. Collins v. Claypole, 212.

S. P. Street v. Blue, 261.

S. P. Adams and others v. Smith, 283.

S. P. Vernon, Blake & Co., v. May, 294.

S. P. Littleton v. Moses, 393.

NEXT OF KIN.

1. The computation of the civilians is adopted to ascertain who are next of

kin to an intestate. Havs, administrator v. Thomas and others, 180.

2. Where a person dies leaving no i sue or father but a mother brothers

and sisiers, the mother is heir to her son's whole estate, being next of kin.

Ibid.

NON EST FACTUM.

Non est factum is the proper plea to an action on a note which has been
altered, without the knowledge or assent of the maker of the note. Paiv-

key v. Mitchell, 383.

NONSUIT.

The effect of a judgment of nonsuit in an attachment case, is no more than

the quashal of the attachment, and leaves the party to proceed de novo.

Bates v. Jenkins, 411.

NOTES, FORM OF.

See Promissory Notes, 1, 7. Alteration.
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NOTICE.

1. Notice of an equity to an agent is notice to his principal. Byran and
Morrison v. Primm, 59.

2. The notice of a motion by the auditor against a delinquent treasurer, must
be certain and specific, and must ask for a judgment. Auditor v. Hall, 392.

3. The mere want of knowledge of a debtor's having est tie or effects, or an
averment that the plaintiff did not give him no'.ice of property on which to
levy, is not sufficient to excuse the sheriff. H ergrave v. Perirod, 401.

OATHS.

1. Swearing a witness by the uplifted hand is a legal swearing independent
of tbe statute. Gill v. Caldwell, 53.

2. Oaths are to be administered to all persons according to their opinions and
as it most affects their consciences. Ibid.

OFFICE AND OFFICERS.

1. An officer acts at his peril—he is bound to obey the mandate of the writ,
and if he proceeds to execute it, he is bound to complete the execution of it.

Lattin v. Smith,, 361.

3. It is sufficient to justify an officer executing process, that the magistrate
had jurisdiction—he is not bound to examine into the validity of the pro-
ceedings, or regularity of the process. Ibid.

3. If an officer acts illegally or oppressively in exe. uting process, the remedy
against him is at law, and a court of equity can not interfere. Beaird v.

Fo< emim and others.

4. It is tiie duty of an officer to whom an execution is directed and delivered,
to make reasonable exertions to levy tbe same on the property of the
defendant, and if he is guilty of gross negligence in this, he will be liable.

Hargrave v. Penrod, 401.

See Jurisdiction, 2. Justice of the Peace, 5. Secretary of State.
Escape, 1.

ORDINANCE.

1. The ordinance of 1787 is still binding upon the people of this state unless
it has been abrogated by 'common consent." Phcebe v. Jay, 26 >.

2. The act of congress accepting the constitution or this state and admitting
it into the Union, abrogated so much of the ordinance of 1787 as is repug-
nant to that constitution. Ibid.

3. The act of 17th Sept., 1807, is repugnant to the ordinance of 1787. Ibid.

OYER.

1. By our statute, oyer must be given of all writings or which suit is brought,
whether sealed or not, as the makers are bound to deny their execution
under oath. Mason v. Buckmasier, assignee, &c, 27.

2. Oyer can not bs demanded of a record. Giles v. Shaw.
3. To make a note on whioh suit is brought a part of the record, to enable
the court to look at it tor any rjurpose, oyer must be craved of it. Sims v.

Hugsby, 413.

PARTNERSHIP.

1. If one of several partners promise individually to pay a debt, he will not
be allowed to show that it was due from himself and his copartner jointly.
Conley v. Good, 135.

2. An appeal from a justice of the peace is assimilated to a suit inequity,
and in equity, partners; are Jointly and severally liable, and therefore proof
that another person whs the partner of the defendant it offered by the
defendant, is inadmissible in such case. Ibid.
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3. A debt due individually by one partner, can not be set off in an action to
recover a partnership debt. Gregg v. James and Philips, 143.

4. A payment t® one partner is payment to both unless strictly forbidden.
Ibid.

PAKTIES.

1. A party to a negotiable note, where there is no fraud, can not impeach it

either at law or in equity. Duncm v. Morrison, &c, 151.

2. In chancery, all the parties in interest, and whose rights may be affected,
ought to be made parties to the bill. Gilham and others v. Cairns, 164.

3. The rule of law is, that where there is a community of interest and design,
the decarations of one of the parties is evidence against the rest. Snyder
v. Laframboise, 343.

PAYMENT.

1. A payment to one partner is payment to both, unless strictly forbidden.
Gregg v. James and Philips, 14 .

2. A plea of payment is a good plea in an action of assumpsit, and without
it, evidence of counter demands can not be received, and the words k< and
the plaintiff doth the like," is not a traverse 10 it. Jones' administrators
v- Francis, &c, 165.

PENALTY.

The legislature have the power, by an act of their own, to release a penalty
accruing to a county

?
after verdict, but before judgment. Such an act is

not unconstitutional, it being neither an ex past facto iaw, or law impairing
the obligation of contracts. Coles v. C unty of Madison, 154.

PLEAS AND PLEADING.

1. A declaration in an action of trespa-s, for taking and carrying away
"four horses, the property of the plain iff," is sufficiently certain and
descriptive of the property taken Beaumont v. Yantz, 26.

2. The plea of nil debet is not a good plea to an action of debt upon a record.

Chipps v. Yancey, 19.

3. A plea alleging a failure of consideration is in ufficient if it does not set

out wherein the failure consists. Cornelius v. Vanorsdall, 23,

4. An omission of a colloquium in a declaration for si aider in charging the
pi lintiff with sweaiing a lie, is fatal. Blair and ivife v. Sh <rp, oO.

5. The plea of nil debet is a good plea to all actions of debt upon simple con-
tracts. Poole v. Vanlandingham, 47.

6. A plea stating that the consideration has wholly failed, without saying
wherein, is bad. Ibid.

7. The plea of "no consideration " is given by statute, and throws the onus
on the plaintiff. Ibid.

8. To excuse due diligence, an averment in the declaration that "at the time
the note became due and payable, diligent search was made at the said

county for the maker, for the purpose of demanding payment thereof, but
that he could not be found," is insufficient. Tar I on v. Miller, 68.

9. A plea stating "that the consideration of the note was for an improvement
on public land in Arkansas," without averring that by the laws of that

territory such improvements were not permitted, is bad. Bradshaw v.

Newman, 133.

10. A plea of failure of consideration, without setting out how it has failed,

is bad. Ibid.

11. Any defense of a dilatory character mast be taken advantage of on the

trial before the justice of the peace. Conley v. Good, 135.

12. The words " and the plaintiff doth the like," is not a traverse of a plea

of payment. Administrators of Jones v. Francis and others, 165.

13. A plea of payment is a good plea in an action of ass.um >sit, and without
it, evidence of counter demands can not be received. Ibid.
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14. To a declaration on a comV act to convey a lot of ground by deed, if $125
was paid at a certain time, a plea that no demand was made for the deed,
and that defendant was always ready and willing to execute i:, and that
he offered to make the deed according to his covenant, and the plaintiff
objected, and said when he wished the deed he would apply for it, is good.
Baker v. Whiteside, 174.

15. In a declaration on a note of the following form, " Six months after date
I promise to pay 8. Bond and P. Menard, agents for Warren Brown, the
sum or $19.25, for value received, witness my hand and seal," &c, the
plaintiffs described themselves as u agents tor W. B.," it was held to be
merely descripti) persnnarum, and that those words "as agents," &c,
might be rejected as surplusage. Bond and Menard v. Beits, Adminis-
trator, 205.

16. A variance between the record declared on, and the one produced in evi-
dence, can be taken advantage of by the plea of n . I tiei record. Giles v.

Shaw, 219.

17. When the defendant in an action of trespass, assault and battery, anti
false imprisonment, justifies under a certificate granted by a justice of the
peace in pursuance of an act of congress respecting fugitives from labor,
the plea must show that all the facts existed at the time of granting the
certificate contemplated by that act. Fanny v. Montgomery et ul., 247.

18. The plea should also state affirmatively to whom the certificate was given
whether the person claiming the fugitive, or his agent, and if the agent,
his name. Ibid.

19. n a plea to an action of assault, battery, &c, brought to try the plaintiff's

right to freedom, justifying under an indenture entered into with plaintiff,

it is no necessary that it should be stated, o r that the mas er suould prove,
that every requisite of the statute was comp ied with before the execution
of the indenture. In such case, the onus prob tndl rests upon the plain-
tiff, and he may show in a replica ion to the plea, facts inconsistent witn
the validity of the indenture. Phoebe v. Jay, 268.

20. If two or more of the pleadings be bad, the court will give judgment
against him who commits the first error. Ibid.

21. A plea to an action on a note for the payment of money, alleging that it

"was obtained by fraud and circumvention, in this," that . "tne plaintiff
represented himself to be the owner of 100 head of hogs, and 54 head of
cattle, running in the neighborhood of his farm, and that they were woi\h
$300, being the property for which the note was given, when in truth
plaintiff had not that number, nor were they good and valuable as repre-
sented," is bad, inasmuch as it does not allege that plaintiff used any
means to deceive or circumvent defendant, and it was in his power, by
ordt.nary precaution, to have ascertained the value and number. Sims v.

Klein, 302.

22. A plea of failure of consideration should allege specially, in what the
failure consists, and the extent of it. Ibid.

23. Precision as to the extent of the failure of the consideration is necessary
to enable the court to give judgment for the residue. Ibid.

24. A demurrer will not reach a variance between the writ and declaration.
Rust v. Frothingliam and Fort, 331.

25. A plea to an action of debt upon a record, stating that "the defendant
had not been served with process, had never appeared, or authorized an at-

torney to appear for him," would be good, yet if the record shows he did
appear, the record can not be contradicted by evidence. Ibid.

26. In an action of slander, if the words were spoken within one. vear before
the repeal of the statute limiting such action, the old statute will be no bar.
Naught v. Onetxl, 36.

27. An action of assumpsit was commenced in 1822, upon a contract made in
1812, to which the statute of limitations was pleaded—this statute was
passed in 1819, and is no bar to such action. Tufts v. Rice, 64.

2Q . It seems if the five years had run under the territorial government, it

might have been pleaded in bar. Ibid.

29. The omission to state a sum at the end of the narr. as the damages, can
be taken advantage of only in the court below; an objection on that ac-

count is purely technical. Hargrave v. Penrod, 401.

56
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30. A plea in abatement will lie, in a suL commenced by attachment. Bates
v. Jenkins, 411.

See Default, 1. Escape, 2. Consideration, 6. Assignment, 3. Va-
riance, 7.

PRACTICE.

1. When the plaintiff amends In matters of form only, the defendant is not
for that reason entitled to a continuance as a matter of course. Scott v.

Cromivell, 25.

2. A return of two nihils to a sci. fa. to foreclose a mortgage, is equivalent
to an actual service even though the defendant might have been person-
ally served. Cox v. McFerron, 28.

3. An order of court appointing the next friend of an infant plaintiff, is un-
necessary- French v. Creath, &c, 31.

4. Swearing the jury is matter of form, and if not objected to at the time, an
irregularity in the manner of swearing them can not be assigned as error.

Cornelius v. B.mcher, 32.

5. If parties appear and go to trial without a plea being put in, it is such an
irregularity as will be cured after verdict by the statute of amendments.
Bri\zzle & Hawkins v. Usher, 35.

6. After the decision of the court overruling the demurrer, if the defendant
rejoins to the replication, and issue is taken thereon, it is a complete
waiver of the demurrer. Beers v. Philips, 44.

7. The long and uniform practice in this state has been to execute writs of
inquiry in the presence of the court. Bell and Bell v. Aydelott. 45.

8 If a replication departs from the declaration, it is error. Collins and
Collins v. Waggoner, 51.

9. Swearing a witne s by the uplifted hand is a legal swearing, independent
of the statute. Gill v. C tldwell, 53.

10. It is discretionary with the court to hear evidence after the argument of
a cause is opened by counsel. Bloom v. Goodlier, 63.

11. Where a copy of a note on which suit is brought is filed with the decla-
ration, and an" amendment of the narr. allowed by changing the word
''twenty" to " twenty-five," and adding the words "promise to pay," the
defendant is not entitled to a continuance. Crane v. Graves, 66.

12. If anon-resident gives bon I for costs after the commencement of the
suit, but before the t. ial it is sufficient. White v. Stafford, 67.

13. A bill may be dismissel in all cases on motion, when the court is satis-

fied there is no equi ly in it. Edwards v. Beaird, 70.

14. In a suit against a sheriff for money had and received, an assessment of
damages by the court witoout the intervention of a jury, is error. White-
side v. Bartleson, 71.

15. It is error in the conrt to render a judgment by default when a plea is

fiued and unanswered. White v. Thompson, 72.

16. Where a party amends his narr. by setting out the bond on which suit is

brought as the statute requires, it is error for the plaintiff to take j dement
at the same term, if a continuance is prayed for by defendant. Roumree
v. Stuart, 73.

17. The statements of jurors ought not to be received to impeach their ver-

dict. Forester, &e., v.' Guard, Siddall & Co., 74.

IS. An affidavit setting forth the discovery of new testimonv should state the
name of the witness, and also the facts he can prove. Ibid.

19. Under the practice act of 1819, bail bonds should be taken to the sheriff,

and suits on them shoud be broug it in his name. The act gives him no
power to assign them to the plaintiff in the action. Hunter v. Gilham, 82.

20. Afler a final judgment is entered, the courr, has no power at a subsequent
term, to set it aside, and direct a nonsuit to be entered, and if the court hud
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the power to set aside the judgment, it ought to direct a new trial, and not
a nonsuit. Morgan v. Hays, 12(3.

21. Any defense of a dilator * character must be taken advantage of on the
trial before the justice of the peace. Conley v. Good, 135.

22. Cour.s ought not to permit the jurors to go at large after they are sworn

—

neither before the trial nor after, until they have rendered their verdict.
Nomaque v. The People, 145.

23. Judgment will be rendered against him who commits the first error in
pleading. Snyder v. State Bank, 161.

24. An entire judgment against several defendants can not be affirmed as to

one, and reversed as to the others, and the same rile should prevail as to

plaintiffs. Hays, admr. v. Thomas and others, 180.

25. If a suit is brought against three or more obligors in a bond, on some of
whom process is not served, the regular practice is to take judgment
against those on whom process is served, and proceed by scl. fa. against
those not served. Ladd and Taylor v. Edwards, 182.

26. Where a party defendant appears by attorney and pleads, without pro-
cess,it is error to proceed to judgment against those who have been served,
without also taking judgment against him who thus appeared by attorney.
Ibid.

27 If such defendant should die after plea filed and before judgment, his
death should be noticed on the record. Ibid.

28. A defense at law, if a legal one, must be made before judgment. Crow's
ex'rs v. Prevo, 216.

29. Any evidence that tends to prove a promise to take a ca-e out of the
statute of limitations should be left to the jury with instructions from the
court as to the law thereon. Melllch v. De Seelhorst, 221.

30. Motions, demurrers, &c, should be determined by the court in the order
in which they are made, and a demurrer, while a motion to dismiss is

undisposed of, is a waiver of the motion, and a plea of the general issue,

the demurrer being undisposed of, is a waiver of the demurrer. Cobb v.

Ingalls, 233.

il. All objections to the form of an indictment must be made before trial.

Curtis v. The People, 256.

32. It is erroneous to take judgment by default, unless by consent, where the
declaration has not been filed ten days before court. Core v. Smith, 267.

J3. It is irregular for the court to instruct the jury as to the weight of evi-

dence. Humphreys v. Collier and Powell, 297.

144. An appearance by attorney without authority is good. Rust v. Frothing-
ham and Fort, 331.

35. A writ of inquiry is not necessary in any case where the damages can be
ascertained by computation. Ibid.

iQ. The rule in relation to the charge to the jury is, that it be positive and
specific, and that nothing be left to inference. Snyder v. Laframboise,313.

37. It is correct to substitute another person as security for costs, and then
permit the discharged security to testify. Kimmel v. Schwartz, 278.

38. Neither the law nor the practice of the courts require that the judgment
should contain the amount of costs in numero. Simms v. Klein, 371.

39. Where the supreme court have the power to render such a judgment as
the court below ought to have rendered, it will do so without sending the
parties back for that purpose. Prince v. Lamb, 378.

£0. A correct construction of the 33d section of the Practice Act, would
require that a party must make application for further time to file the tran-
script of the record, in cases of appeal wihin the three days within which
the transcript should be filed. Rager v. Tilford, 407.

tt. To make a note on which suit is brought a part of the record, oyer must
be craved. Sims v. Hugsby, 413.

See Appeal, 1, 2, 3. Amendment. Attorney. Default, 1, 2. Execu-
tion, i. Motion, 1. Inquiry, Writ of, 3. Error, 14. Assignment
3. Sheriff, 4.
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PRIORITY.

Under the act of 1823, regulating administrations and the descent of intes-
tate's estates, judgments obtained against the intestate in his lifetime are
to be first paid. Jones' Adm'rs v. Bond, 287.

S. P. Woodworth v. Paine's Adm'rs, 374.

PROCEDENDO.

Upon the quashal of a supersedeas, a procedendo will be awarded to the
court below. Cromwell v. March, 326.

PROCESS.

See Shebifp.

PROCHIEN AMY.

An order of the court appointing the next friend of an infant plaintiff is
unnecessary. French v. Creath, &c, 31

POSSESSION, PRIOR AND ADVERSE.

See Ejectment, 3, 4, 5, 6.

PROFERT.

Profert need not be made of unsealed writings. Mason v. Buckmaster,
Assignee, 27.

PROMISSORY NOTES.

1. No particular form is necessary to make a note, but the writing must show
an undertaking or engagement to pav, and to a person named in it, or to
bearer or holder of the instrument. Smith, for the use, &c. v. Bridges, 18.

2. Our act making promissory notes, &c, assignable, is not to be construed
in the same way as the statute of Anne, as they are different in their
objects and provisions. Mason v. Wash, 39.

3. An averment of the insolvency of the maker of a note is sufficient to excuse
tne use of due diligence. Thompson v. Armstrong, 48.

4. A note for the payment of a certain sum of money "which may be dis-
charged in pork," is assignable. Ibid.

5. A party to a negotiable note where there is no fraud, can not impeach it,

either at law or in equity. Duncan v. Morrison, &c , 151.

6. If either the maker or assignee of a note is to suffer a loss, natural equity
points to the maker as the party on whom the loss should fall. Ibid.

7. No action can be maintained upon an instrument of writing for the pay-
ment of money, unless the instrument shows upon its face, to whom it is

payable. Mayo v. Chenoweth, 200.

8. The possession of a note bv the payee is, unless the contrary appears, evi-
dence that he is the buna fide holder of it. Brinkley v. Going, 366.

See Alteration. Pleas and Pleading, 9. Assignment, 3. Action, 4.

QUO WARRANTO.

Where a person is in office by color of right and exercising the duties thereof,

a quo warrant > is the proper remedy for another person claiming the same
office, and not a mandamus. The People, &c. v. Forquer, Secretary of
State, 104.

RECEIPT.

The receipt of the cashier of the state bank for money received of an indi-

vidual is evidence of a deposit by that individual. State Bank v. Kain,
75.
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KECOGNIZANCE.

1. Upon indictment found, a recognizance entered into by a person as surety
for the appearance of the party indicted, who has not been served w til

process, and who does not appear, is not obligatory upon such person. The
People v. Slayton, 329.

2. Where a person indicted has once entered into a recognizance, a separate
one afterwards from a surety might be binding. Ibid.

KECOKD.

1. The plea of nil debet is not a good plea to an action of debt upon a record.
Chipps v. Yancey, 19.

2. The supreme court will not look at things the clerks of the circuit courts
may without authority and irregularly, incorporate into the record, Lrow-
der v. Johnson, 96.

3. An indorsement of the costs on the back of the record, though signed by
the clerk, is no part of the record. Giles v. Shaw, 125.

4. The certificate of the jud^e, omitting to state that "the attestation (of the
record) is in due form," is insufficient. Ibid.

5. Where a record is not the foundation of the action, a variance between the
description of it in the narr. and the one produced, is immaterial. No,v-
lin v. Bloom, 138.

6. The court can not notice a judgment record on which suit is brought, un-
less it is made a part of the record by bill of exceptions. Kimmel v. Shuliz
and others, 169.

fe. P. Rust v. Frothingham and Fort, 331.

7. A record from another state is conclusive evidence of the debt claimed—it

imports absolute verity, and nothing can be alleged against it. Rust v.

Frothingham and Fort, 331.

8. A fact stated in a record can not be contradicted by evidence dehors the
• record. Ibid.

9. When the whole record on its face is so imperfect as not to warrant the
entering of the judgment, it will be reversed. Bennet & Judy v. Scher-
mer & Co., 352.

10. The note on which suit is brought, though inserted by the clerk in the
record, is no part of the record. Sims v. Hugsby, 413.

See Appeal, 1, 2, 3. Pleas and Pleading, 25.

KELEASE.

1. The legislature have the power, by an act of their own, to release a penal-
ty accruing to a county* after verdict but before judgment. Coles v. Coun-
ty of Madison, 154.

2. The legislature can by an act release a person from imprisonment who
has been convicted of forgery, though one half the fine imposed goes to .he
person attempted to be defrauded by the forgery. Rankin v. Beaird, Sher-
iff, 163.

3. A confirmation made by the Governor of the North-west territory, oper-
ates as a release on the part of the United States of their title to the land
thus confirmed. Doe, ex dem, &c. v. Hill, 304.

4. A debt due the State Bank is a debt due the state, which the state can re-
lease. Ernst's Adm'rs v. Ernst, 316.

5. A debt due the State Bank by mortgage, is a debt due the state, which the
state can release. Ernsts administrators v. The State Bank, 86.

See Surety, 4.

KEPLEVIN.

To maintain the action of replevin, there must be an unlawful taking from
the actual or constructive possession of the plaintiff. Wright v. Armstrong,
172,



446 INDEX.

KEPLEYY.

1= Upon all contracts made before the first of May, 1821, the defendant had a
right to replevy for three years, unless the plaintiff indorsed on the fi. fa.
that paper of tl> stat> bank of Illinois would be received in discharge of
the execution. Collins, &c. v. Waggoner, 5 .

2. After the time of the replevy of a judgment has expired, the plaintiff may,
if he cnooses, proceed on his original judgment, without issuing against
the security in the replevy. Finley & Creuth v. Ankeny, 250.

3. The act of the 22d March, 1819, respecting replevin bonds, declaring
that such bonds shall be execut d to the sheriff, does not mean that the
sheriff shall be the obligee in such bonds, the word "executing" meaning
nothing more than a making and delivery to the officer named. Such
bonds are properly made payable to the plaintiff in the original action.
McLean v. Emerson, 320.

4. in a replevy bond, the fees of the officer are correctly inserted, and it being
for more than double the amount of the judgment does not vitiate it. Ibid.

RETAILING.

The fine against a retailer of spirituous liquors for selling without a license
by a less quantity than one quart, c/m no*

-

, under under the act of 1827, ex-
ceed ten dollars. Johnson v. The People, 351.

RIOT.

In an indictment for a riot, thefac's constituting a riot should be clearly set
forth. Whitesides and others v. The People, 21.

SALE OF LAND, &c.

1. The certificate of the sheriff of the sale of land, without producing the
judgment and proving the regularity of the sale, is no evidence ot title in
the purchaser. Curtis v. Swearingcn, 207.

2. In a sale of land where there is no fraud, and the vendee, has taken a deed
with covenants, such deed will be considered a sufficient consideration for

no es executed for the purchase money of said land. Vincent and Ber-
trand v. Morris m, 227.

3. In a sale of land where there is no fraud and no warranty, the - endee can
not recover back the purchase money. Snyder v. Laframboise, 343.

4. A part-/ who takes a quit claim deed on the sale of land, runs the risk of
the goodness of the title. Ibid.

5. Where there is a total failure of sitle on a sale of 'and, and no circumstances
are proved to induce a jury to beli we that the vendor has acted dishonest-
ly, it is not prima facie e . idence of fraud. Ibid.

See Ejectment, 3, 4, 5. 6. Deed, 5. Execution, 10.

SCIRE FACIAS.

1 A return of two nihils to a scire facias to foreclose a mortgage is equiva-
lent to an actual service, even though the defendant might have been per-

sonally served. Cox v. McFerron, 28.

2. An averment in a sci.fa. issued to foreclose a mortgage given to the state

bank, that *'S. made his note to the plaintiff for $760,'y is sufficient to im-
ply that he borrowed and received that amount. Snyder v. State Bank, 161.

3 It is regular, under the act of 1825, concerning judgments and executions,

to proceed to foreclose a mortgage for money borrowed of the state bank,

by scire facias. State Bank v. Moreland, 282.

SECRETARY OF STATE.

The secretary of stafe is not ob'iged to countersign and seal a commission
which the governor has no power by law to issue, and he may rightfully

refuse to do it. The People ex relat. Ewing v. Forquer, 104.
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SET OFF.

1. Debts to be set off, must be mutual, and between the parties to the record.
Gregg v. James & Philips, 143.

2. A debt clue individually by one copartner can not be set off in an action
to recover a partnership debt. Ibid.

SHERIFF.

1. In a suit against a sheriff for money had and received, an assessment of
damages by the court without the intervention of! a jury, is error. White-
side v. Bartleson, 71.

2. Under the practice act of 1819, bail bonds should be taken to the sheriff,

and suits on them should be uroughn in his name. That act givBS him no
power to assign them to the plaintiff in the action. Hunter v. Gllham, 82.

3. A sheriff who seizes goods on a ji fa. has a special property in them, and
may maintain trespass or trover against a wrong doer. Garner v. Willis,
368.

4. A sheriff's return in this form, " I. R. Simms summoned by reading," and
signed by the sheriff, and dated, is sufficient. Simms v. Klein, 371.

5. A sheriff's affidavit, and that of the defendant, received to contradict his
return upon a summons. Kerr and Bell v. Whites-ides, .'90.

6. The mere want of knowledge of the debtor's having estate or effects, or
an averment that the plaintiff did not point them out to him, on which to
levy, is not sufficient to excuse the sheriff. Hargrave v. Penrod, 401.

7. The ri'rht of action of a judgment creditor against a sheriff for not levy-
ing a ft. fa. is not taken away by his discharging his debtor from a ca. sa.
issued at his instance, al. hough such discharge might be a satisfaction of
the judgment. Ibid.

8. A clerk has no right +o insert in a fee-bill a charge for sheriff's commis-
sions, when the sheriff himself has made no such charge in his return.
Bryans v. Buckmaster, 408.

9. When a sheriff sells property and realizes a part of the debt, he is en-
titled to commissions only on the sum made. Ibid.

10. Where the sheriff does not sell, if real estate is levied on, the appraise-
ment will furnish an equitable rule by which to calculate the commis-
sions. Ibid.

See Office and Officer. Execution. Escape, 1. Evidence, 2. Sale
of Land, 1.

SLANDER,

1. An omission of a colloquium in a declaration for slander in charging the
plaintiff with swearing a lie, is fatal. Blair & wife v. Sharp, 30."

2. An action for slander is not taken away, though the statute creating the
offense charged be repealed. French v. Cre ith, See., 31.

3. To say of a plaintiff in an action of slander that "he, or somebody, had
altered the credit, or indorsement, on a note from a larger to a I-ss sum,
and that the note wouid speak for itself," is not actionable, lngalls v.

Allen, 300.

See Limitations, Statute of, 1.

SLAVES AND SERVANTS.

1. Registered servants are goods and chattels, and can be sold on execution.
Nance v. Howard, 242.

2. Servants are taxed, not by poll, but by valuation. Ibid.

3. Where the defendant in an action for trespass, assault and battery, and
false imprisonment, justifies under a certifica e granted by a justice of j'he

peace in purs ance of the act of congress respecting fugitives from labor,
the plea must show that all the facts existed at the time of granting the
certificate, contemplated by that act. Fanny v. Mori g >mer\j, et al., 247.

4. An administrator has no power to compel an indentured serv nt to at-
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tend to the ordinary business of the administrator—he has only the cus-
tody of the servant for safe keeping, until his time of service can be sold.
Phoebe v. Jay, 268.

See Indenture, 2.

STATE BANK.

A debt due the state bank secured by mortgage, is a debt due the state,
which the state can release. Ernst's administrators v. The State Bank, 86.

See Banks.

STATUTE OF LIMITATIONS.

See Limitations, Statute of.

STATUTES.

1. An action for slander is not taken away, though the statute creating the
offense charged be repealed. French v. Creath, See., 31.

2. Our act making promissory notes, &c, assignable, is not to be construed
in the same way as the statute of Anne as they are different in their
objects and provisions. Mas m v. Wttsh, 39.

3. All statutes having one object in view, and acting on one system, ought
to be taken together and com 1 tared in the construction of them, and this
rule applies though some of the statutes mav have expired, or are not re-

fered to in the other acts. Nance v. Howard, 245.

4. A statute enumerating things or persons of an inferior dignity, shall not
be construed to extend to those of a superior dignity. Woodworth v.

Paine 's Administrators, 374.

5. In a legislative act, where "persons" are spoken of, none other than
natural persons are intended. Betts v. Men ird, 395.

6. In doubtful cases, if by giving a literal constr ction to a statute, it will be
the means of producing great injustice, and lead to consequences that
could not have been anticipated by the legislature, courts are bound to

presume that the legislature intended no such consequences, and give sue r

a construction as will promote the ends of justice. Brynns v. Buckmas-
ter, 408.

7. Construction of 33d sect, of the Practice Act of 1827. Rager v. Tilford, 407.

8. The repeal of a statute does not affect rights acquired under the repealed
statute. Naught v. Oneal, 36.

See Limitations, Statute of, 1, 2, 3. Ferries, 1, 2.

SUPERSEDEAS.

See Error, 3. Bond.

SURETY.

1. A judgment can not be rendered against a suretv in an administration
bond, nor is he liable to an action, until a devastavit by suit has been first

established against the administrator. Biggs and others v. Postlewait
and others, 198.

2. It is error in the court to enter up a decree against the surety in an in-

juction bond, upon the dissolution of the injunction, for the amount of the

judgment at law and the costs in that suit, andtinterest on the judgmen .

with six per cent, damages, and the costs of the suit in equity. Hubbard
v. Hobson, 190.

S. P. Crow's ex'rs v. Prevo, 216.

3. After the time of the replevy of a judgment has expired, the plaintiff may,
if he chooses, proceed on his origin tl judgment, without isuiing against

the surety in the replevy. Finley and Creath v. Ankeny, 250.

4. Mere delay to sue does not release the surety of a note, and th^ risk of

the solvency of the principal is assumed by the surety. Moreland and
Wil is v. State Bank, 263.

5. Upon indictment found, a recognizance entered into by a person as sure-

ty for the appe ranee of the party indicted, who ha. not be >n served with
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process, and who does not appear, is not obligatory upon such person.
The People v. Slayton, 329.

6. Where the person indicted has once entered into a recognizance, a separ-
ate one afterwards from a surety might be binding. Ibid.

TAXES.

1. The act of 1819 laying a tax on certain property, makes no distinction
between residents and non-residents—the lien attaches on the property,
and not on the person. Edwards v. Beaird, 70.

2. A poll tax is inhibited by the constitution of tiiis state. Nance v. How-
ard, 242.

3. Servants are taxed, not by poll, but by valuation. Ibid.

TENANTS IN" COMMON AND JOINT TENANTS.

1. Joint tenants may make a subdivision of time for the exclusive occupancy
of the whole of a tract of land. Curtis v. Swearingen, 207.

2. A tenant in common of a chattel who sues for a conversion of the same, is

entitled to recover damages for his share or interest only. Rolette v.

Parker, 350.

TIME.

1. Joint tenants may make a subdivision of time for the exclusive occupancy
of the whole of a tract of land. Curtis v. Swearingen, 207.

2. As a general rule the terms of a written agreement can not be changed by
parol, but the time of its performance may be extended. Baker v. White-
side, 174.

3. Upon a change of venue, the computation of time and distance must be
made from the county in which suit is brought. Phelps v. Young, 327.

TITLE TO LAND.

Upon principles of natural justice, a person ought not to be compelled to part
with his title to land, until he has received what he has contracted to take
for it, nor should a person receive a title until he has paid what he has
agreed to pay for it. Allison and others v. Clark, 348.

See Evidence, 2, 8. Governor's Confirmations. Sale of Lands, &c,
1, 2, 4, 5. Ejectment, 3, 4, 5, 6. Deed, 5. Execution, 11.

TORT.

The supreme court will not entertain a writ of error founded on a judgment
for a ton after the death of the tortfeasor. Barrett and wife v. Gaston's
executor, 255.

TREASURER.

The notice for a motion by the auditor against a delinquent treasurer, must
be certain and specific, and must ask for a judgment. Auditor v. Hall, 392.

TREES GROWING.

Fruit trees standing and growing cm not be taken in execution—they are
part and parcel of the freehold. Adams and others v. Smith, 283

TRESPASS.

1. A declaration in an action of trespass for taking and carrying awav
"four horses, the property of the plaintiff," is sufficiently certain and
descriptive of the property. Beaumont v. Yantz, 20.

2. A warrant for a felony founded upon an affidavit which stated u that A.
B. entered the close of C. D. and carried off her grain,"' is no justification
to the officer who issued it in an action of assault and battery and fai-e
imprisonment, nor to the officer executing it, as the affidavit contains no
words importing a felony—all the parties to such warrant are trespassers.
Moore v. Watts and others, 42.

57
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3. Trespass will lie if the process of a court is abused, or if, after it has done
its office, the officer proceeds to act under color of it by direction of the
plaintiff—they both become liable as trespassers. Collins v. Waggoner,
186.

4. Where a justice of the peace has jurisdiction, but proceeds erroneously, he
is not a trespasser, out where he has not jurisdiction, he is. Flack, and
Johnson v. Ankeny, 187,

5. If a justice of the peace officiously, and without any complaint on oath or
of his own knowledge, issues his warrant to apprehend a person, he will be
liable in an action of trespass. Flack v. Harrington, 213.

6. If a purchaser at a sheriff's or constable's sale, takes possession of the
property purchased, without the consent and against the command of the
officer, though the purchaser be the plaintiff in the fi. fa. under which the
sale is made, he- is a trespasser. Garner v. Willis, 368.

TEIAL.

If parties appear and go to trial without a plea being put in, it is such an
irregularity as will be cured after verdict by the statute of amendments.
Brazzle and Hawkins v. Usher, 35.

TROVER AND CONVERSION.

1. A tenant in common of a chattel, who sues for a conversion of the same,
is entitled to recover damages for his share or interest only. Rolette v.

Parker, 350.

2. A sheriff or constable who has seized goods on a fi. fa. has a special prop-
erty in them, and may maintain trover for them. Garner v. Willis, 368.

VARIANCE.

1. A variance between the instrument declared on, and the one set out on
oyer, is fatal on demurer. Taylor and Parker v. Kennedy, 91.

2. A variance between the record declared on, and the one produced in evi-
'

dence, is fatal. Giles v. Shaw, 125.

3. Where a record is no: the foundation of the action, a variance between the
'

description of it in the narr. and the one produced, is immaterial. Nowlin
v. Bloom, 138.

4. A variance between the record declared on, and the one prorluced as evi-

dence, can be taken advantage of by the plea of nul tiel record. Giles v.

Shaw, 219,

5. A variance between the writ and declaration can not be reached by a de-

murrer. Rust v. Frothingham and Fort, 331.

6. A variance between the description of a note, and the one produced in

evidence, is fatal. Connolly v. Cottle, 364.

7 Variances between the writ and declaration can only be taken advantage

of by plea in abatement—they are not reached by a general demurrer, nor

can they be assigned lor error. Prince v. Lamb, 378.

VENDOR AND VENDEE.

1 In a sale of land where there is no fraud, and the vendee has taken a deed
'

with covenants, such deed will be considered a sufficient consideration for

notes executed for the purchase money of said land. Vincent and Ber-

trand v. Morrison 227.

2 In a sale of land where there is no fraud and no warranty, the vendee can

not recover back the purchase money. Snyder v. Laframboise 343.

3. A party who takes a quit claim deed, runs the risk of the goodness of the
'

title, ibid.

4 Where there is a total failure of title on a sale of land, and no circumstan-

ces are proved to induce a jury to believe that the vendor has acted dis-

honestly, it is not prim i facie evidence of fraud. Ibid.
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YENUE.

Upon an order for a change of venue and granted, but before the record is re-

moved, an affidavit of the materiality of witnesses, for the purpose of tak-
ing their depositions, is properly made in the circuit court of the county
where the suit is brought, and the computation of time and distance must
be made from that county. Phelps v. Young, 327.

VERDICT.

1. An agreement between a prisoner's counsel, in a capital case, and the coun-
sel for the people, that the jury, if they agree, may deliver their verdict to
the clerk, is irregular, and a verdict delivered in court under such an
agreement, in the absence of the jury, will be set aside for such irregularity.
Nomaque v. The People, 145.

2. A prisoner has a right to the presence of the jury, when they deliver their
verdict, as he is entitled to have them polled, and a verdict is not final until
pronounced and recorded in open court. Ibid.

3. A special verdict should find facts—not the evidence of facts. Vincent
and Bertrand v. Morrison, 227.

WARRANT.

1. A warrant for a felony founded upon an affidavit which stated " that A. B.
entered the close of C. D. and carried off her grain," is no justification in
an action of assault and battery, and false imprisonment, either to the
officer issuing it, or to the officer executing it, as the affidavit contains no
words importing a felony—all the parties to such warrant are trespassers.
Moore v. Watts and others, 42.

2. A warrant which states in substance that A. B. had made complaint on
oath that C. D. and others had violently assulted an;l beaten him, and the
officer required to arrest them and bring them before the justice, contains
every thing essential to a valid warrant. Flack and Johnson v. Ankeny,
187.

WARRANTY.

1. In a sale of land where there is no fraud and no warranty, the vendee can
not recover back the purchase money. Snyder v. Laframboise, 343.

2. A party who takes a quit claim, deed on the sale of land, runs the risk of
the goodness of the title. Ibid.

WILLS AND TESTAMENTS.

By the ordinance of 1787, but two of the subscribing witnesses to a will are
required to prove it, and a will attested by three, one of whom is a devisee
in the will, and proved by the other two, is valid. Ackless v. Seekright, 76.

WITNESS.

1. A person whose name is forged is a competent witness to prove the forg-
ery, although upon conviction he receives one-half of the fine imposed. His
credibility is left to the jury. Noble v. The People, 54.

2. All persons who believe in the existence of a God and a future state,
though they disbelieve in a punishment hereafter for crimes committed
here, are competent witnesses. Ibid.

3. A grantor in a deed who has no interest in the suit, and who has made no
covenants is, upon general principles, a competent witness. Herbert, dec.

v. Herbert, 351.

See Depositions. Venue. Wills and Testaments.
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WRITS.

1. Appearance and pleading will cure a voidable, but not a void writ. Coleen
& Claypole v. Figgins, 19.

2. The omission in a writ of the words " The People of the State of Illinois*
to the coroner," &e., is a mere misprision of the clerk, and is amendable-
State Bank v. Buckm.cster. 17<>.

3. A return to a writ by a person who signs himself "Deputy Sheriff," with-
out stating "for A. B., sheriff," is erroneous and void. Ryan v. Ends. 217.

4. An officer acts at his peril—he is bound to obey the mandate of the writ,
and if he proceeds to execute it, he is bound to complete the execution of
it. Lattin v. Smith, 361.

WRIT OF ERROR.

See Error, 3. Bond.

WRIT OF INQUIRY OF DAMAGES.

See Inquiry, Whit of.
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