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SUPREME COURT OF ILLINOIS.

NORTHERN GRAND DIVISION

SEPTEMBER TERM, 1871

Samuel S. Greeley et ah

V.

The People of the State of Illinois.*

1. Special charters for towns—under constitution of 1848. The con-

stitution of 1848, by authorizing the adoption of township organization,

did not prohibit the general assembly from creating towns with special

charters. In the absence of such a limitation, that body has power to cre-

ate municipal corporations, as well in regard to a town six miles square, as

to a village with less territory.

2. Special assessments. Such a charter authorizing special assess-

ments to be levied, is not unconstitutional because it does not require

them to be made on the principle that the benefits must at least be equal

*Thia case, and the two following, are considered in the same opinion : Marcus D. Oil-

man v. The People, and George Merriman v. The People.
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to the assessment. But the constitution of 1848 requires assessments to be

so made, and an assessment in excess of benefits would be void.

3. An ordinance requiring a specified sum to be assessed on the property

in the town, benefited by the improvement, without reference to whether

the property is benefited to that amount, and without requiring it to be

levied on the principle of equality of benefit and burthen, is void, and the

levy of an assessment under it can not be enforced.

4. Municipal cokpokations—their powers. Under a charter creating a

general municipal government, with all the ordinary machinery thereof,

such a body has the power to erect a town hall in which to hold town

meetings, elections, and for other corporate purposes, and whether such a

building is necessary, is a question that must be left, in a great degree, to

the people and the officers, and an application of the fund to such a pur-

pose, in the absence of evidence, will not be held such a perversion of the

fund as is not included in the provisions of the charter.

Appeals from the Circuit Court of Cook county ; the Hon.

Henry Booth, Judge, presiding.

Messrs. George Scoville and W. E. Furness, for the

appellants.

Mr. Francis Adams, for the appellees.

Mr. Chief Justice Lawrence delivered the opinion of the

Court

:

In these cases, a judgment was rendered against certain

lands in the town of Cicero, county of Cook, for the amount

of the State, county, town and school taxes alleged to be due

thereon, and also' for a special assessment levied for the

improvement of a highway, called Riverside Parkway. These

taxes, and the special assessment, were levied by virtue of cer-

tain powers given in the act incorporating the town of Cicero,

to be found in Private Laws of 1867, vol. 3, p. 385, and the

first objection taken by appellants is, that the act is unconsti-

tutional. It is claimed that the constitution of 1848, by

requiring the legislature to pass a general law for township

organization, forbade, by implication, the granting to towns

of special charters. We consider this position wholly unten-

able. It is true, the court held, in The People v. Brown, 11 111.
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478, that the legislature could not impose a general township

organization upon the people of a county in any other manner

than that provided in the constitution. But that decision has

no relation to the present question. There was nothing in the

constitution of 1848 prohibiting the general assembly from

granting special municipal charters. In the absence of a pro-

hibition, this power clearly belonged to that body, and it could

exercise it as well in regard to a town six miles square, as to

a village with less territory. This was all matter of legisla-

tive discretion.

It is further claimed, that the provisions in the charter

authorizing special assessments, are void, because they do not

require such assessments to be made upon the principle of an

equation between benefits and burdens. But, nevertheless,

the general grant of power was valid. It was not necessary

to prescribe the precise mode of its exercise. When the town

desired to avail itself of this power, it would, of course, be

necessary to exercise it in the manner required by the consti-

tution, and not impose an assessment in excess of special ben-

efits, nor distribute the assessment in unequal proportions over

the property benefited. Lamed v. City of Chicago, 34 111. 203.

This brings us to an objection that is well taken. The ordi-

nance directing this special assessment, orders the sum of

$125,200.11 to be assessed "upon the real estate deemed ben-

efited by such improvement, in proportion, as nearly as may

be, to the special -benefit resulting to each separate lot or par-

cel thereof." The commissioners took an oath worded in a

similar manner, and, we must presume, made the assessment

as required by the ordinance and their own oath.

It will be perceived, at once, this ordinance is fatally

defective. It assumes there is property which will be spe-

cially benefited to the extent of this very large assessment,

although the town has taken no measures to ascertain that

fact, and arbitrarily directs the imposition of this sum as a tax

upon property benefited, though it might well be that the

aggregate of all special benefits to be derived from the
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improvement would be but a small fraction of the sum

assessed. The cardinal principle of equation between burdens

and benefits, upon which it was necessary, under the constitu-

tion of 1848, that all special assessments should be based, was

here entirely ignored. The principle of proportion between

different lots was indeed preserved, but that was all. Inas-

much, then, as the ordinance disregards the principle of equal-

ity between burden and benefit, and imposes this tax upon the

property benefited, though the benefit may be but a fraction

of the tax, we must hold it void, upon principles well settled

in this court.

It is further objected, that the judgment for the town taxes

was erroneous, because the warrant included a tax fpr

$15,000, imposed for erecting public pounds and building a

town hall. It is claimed the charter does not authorize the

appropriation of money for building a town hall ; it does,

however, create a general municipal government with all the

ordinary machinery thereof, and for the working of which it

is necessary to hold town meetings and popular elections. The

charter expressly authorizes the appropriation of so much

money as may be necessary to carry out its provisions. It

may be that a town hall, to be used for public purposes con-

nected with the affairs and government of the towrn, is neces-

sary, and whether it is or not, is-one of those questions which

must necessarily be left, in great degree, to the judgment of

the people, and of the officers whom the people elect. At

least, this is not an appropriation of the public funds for a

purpose which a court, in the absence of all evidence, can say

is plainly unnecessary, and not included within the purposes

of the charter. This objection to the general tax warrant is

not well taken, but the judgment must be reversed because it

included the special assessment.

The judgment is reversed and the cause remanded.

Judgment reversed.
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James Steele

v.

The First National Bank of Joliet.

1. Equitable lien—debtor and creditor—control of partnership funds.

Where several persons, acting together, borrowed a sum of money from a

bank, and shipped a lot of cattle to market consigned to another person to

sell, who, after making sale, paid the expenses and charges attending the

shipment and sale, and also paid off and discharged a mortgage on the cat-

tle, and held about half of the proceeds in his hands, and one of the part-

ners directed him to pay it to the bank, and he agreed to hold it subject to

the order of the partners, and it was paid to one of the partners by his, and

the direction of another, who constituted a majority: Held, that by the

direction of one partner to pay to the bank, and what he said, gave the

bank no lien on the fund, and the agent was authorized to pay it,, as he

did. under the direction of the other two partners, and as he paid the

money before the bank filed their bill to enforce payment out of the fund,

there was nothing upon which an equitable lien could attach.

2. Verbal promise—statute offrauds. But even had the person, to

whom the shipment was made, promised to pay the balance to the bank,

as it was not in writing, and signed by him, the promise would have been

for tlie payment of the debt of another, and within the statute of frauds.

Appeal from the Circuit Court of Will county ; the Hon.

Josiah McRoberts, Judge, presiding.

Messrs. Randall & Fuller, for the appellant.

Messrs. Goodspeed, Snapp & Knox, for the appellee.

Mr. Justice Walker delivered the opinion of the Court

:

This was a bill in chancery, filed in the circuit court of

Will county, by appellee, to reach money alleged to have been

in the hands of appellant, Steele. The bill was filed in April,

1867, and alleges that appellee recovered a judgment by con-

fession in the Will circuit court, against Pope, Morgan and

Longworth, about the 2d day of March, 1867 ; that execu-

tions had been issued, and returned no property found, by the

sheriffs of Will and Grundy counties, to which they had been
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directed, and in which defendants resided. The bill alleges

that, during the months of December, 1866, and January,

1867, the defendants in that judgment owned, as partners, one

hundred and fifty head of cattle, of the value of §8000 ; that,

in the latter part of January, they entered into an arrange-

ment with Steele by which the cattle were taken to Chicago,

consigned to his care, to be sold by him ; that, at that time,

the cattle were sold, the avails went into the hands of Steele,

amounting to over $4000, and was held in trust by him for

the benefit of defendants to the judgment, or some of them,

and it is charged that it shpuld be applied to the payment of

the judgment ; that the defendants in the judgment were com-

bining and confederating with Steele to cheat and defraud

appellee ; and they claim that, inasmuch as the money was

loaned to the defendants in the judgment, jointly, and formed

a part of the purchase money of the cattle, they have the

right to be first satisfied ; that if any sale of the cattle was

made to Steele, it was only colorable, and to place them

beyond the reach of creditors ; that Pope, Morgan and Long-

worth have no property.

Appellant, Steele, answered, denying any knowledge of the

judgment, but states his belief that one was recovered ; denies

any knowledge whether Pope, Morgan and Longworth were

partners as alleged, but believes they were ; he denies that he

made such an arrangement with them as charged in the bill,

and denies that he took possession of the cattle as charged,

but states that the cattle came to him from Pope and Morgan,

incumbered by a mortgage to Casey ; that he paid Casey

$2218.95, and he sold the cattle for $5504.65; that by

arrangement, he deducted from that amount the sum he paid

Casey to release them from the mortgage, with ten per cent

interest and all costs, charges, and expenses of bringing the

cattle to Chicago and selling them ; that the expenses

amounted to $715, leaving the sum of $2530.70, which, about

the first day of April, 1867, he paid to Pope and Morgan ; and

he denies that he has any money or property belonging to the



1371.] Steele v. First Nat'l Baxk, Joliet. 25

Opinion of the Court.

defendants in the judgment, and denies that any sum belong-

ing to them was in his hands when the bill was filed; denies

all combination, etc., and concludes with a general traverse of

the allegations of the bill.

An amended bill was filed, charging that Steele had, after

paying all liens and charges on the cattle, in his hands

$2530.70 belonging to Pope, Morgan and Longworth, and

Steele was informed by Longworth that there were no other

partnership funds to pay appellee's debt, and that Steele

agreed, and promised Longworth that he would hold the same

and would not pay it to either partner without the consent of

all ; that Longworth then informed Steele that he desired the

money paid to appellee, and that Steele agreed to hold it for

that purpose. This is denied by Steele's answer to the

amended bill. The court rendered a decree requiring Steele

to pay to appellee the sum of $2530.70, with interest from the

24th day of April, 1867, from which Steele appeals to this

court, and assigns as error the rendition of the decree by the

court below.

The evidence shows the cattle were sent to Chicago, sold,

and Casey's mortgage paid, as set forth in the pleadings ; and

that a few days subsequently Longworth went to appellant and

requested him to pay this debt to appellee after paying Casey's

mortgage ; that appellant said he would pay the money as the

parties should direct. Some of the witnesses state he agreed

to hold it until they all agreed he should pay it to the bank.

Abel Longworth states that appellant said he would hold the

money until the partners should settle, and he would then pay

it as they should direct. Morgan seems to have drawn all of

it. He also states that appellant agreed not to pay it to any

one without his consent, but fails to state that he did not con-

sent to its being paid to Morgan.

With appellant's denial ofthe promise, the evidence on that

point seems to be conflicting; but even if it were not, there is

no pretense that Morgan and Pope ever consented that he

should hold it for, or pay it to the bank, and their consent was
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the condition upon which he could hold it for that purpose;

and he swears, and is not contradicted, that he paid it by the

agreement of two out of three of the partners. This was a

legal payment, and discharged him from his indebtedness to

the firm. One partner has an equal right with his co-partner

to collect debts due the firm, and to give acquittances. Nor

can one partner revoke the authority to his co-partner to col-

lect firm debts by simply notifying their debtors not to pay

to his partner. The bank acquired no claim by the promise,

if it was made, as it was not in writing and signed by the

appellant, as the statute requires for the payment of a debt of

another person.

Appellant swears positively that on the day the bill was

filed he owed the firm nothing; had no property or effects of

theirs in his hands, nor has he ever had since that time. He
states the manner in which he paid the balance of the proceeds

of the cattle, and there is no evidence to overcome his testi-

mony on that point; and if not indebted to defendants in the

judgment, and having none of their property, goods or effects

in his hands, we are at a loss to perceive how appellee has

acquired any equitable claim upon him for the payment of

its judgment. Generally, to give equity jurisdiction in such

cases, the defendant must have property of the debtor in his

hands, or be indebted to him, when the bill is filed. If he has,

then if all of the precedent steps have been taken, and his

remedies at law have been exhausted against the debtor, the

filing of the bill creates a lien on the property, or amount the

defendant owes to the debtor, and it becomes liable to the sat-

isfaction of the judgment against the debtor. Nor can the

defendant, in such a case, pay the debt or restore the property

to the debtor so as to release himself, after the lien attaches.

But, in this case, there was nothing upon which the lien could

attach. Nor do we find any evidence in the record from which

it can be inferred that there was a conspiracy entered into by

appellant, Pope and Morgan, to defraud the bank. Steele

swears that he was not aware that the firm owed the bank
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until after he had sold the cattle, either in whole or in part.

If this be true, and it is uncontradicted, he could not have

obtained possession of the cattle for any snch purpose. Nor

do Ave perceive that the circumstances developed by the evi-

dence warrant such a conclusion. Nearly the whole transac-

tion seems to have taken the usual course of such matters, and

there is no part of it so irregular as to warrant the conclusion

that there was a conspiracy to defraud the bank.

For these reasons, the decree of the court below is reversed

and the cause remanded.

Decree reversed.

Angeline Long, Administratrix,

Elmer B. Thompson, Guardian, et ah

1. Notice—necessity thereof, in judicial proceedings. The principle is

veiy general, subject to few exceptions, that all persons whose rights are to

be affected by an order or judgment of a court, must have notice, actual or

constructive, of the pendency of the proceeding against them.

2. Same—in respect to an order of distribution of money of an estate. In

case of a surplus remaining in the hands of an administrator from the sale

of lands directed to be sold to pay debts, an order made by the probate

court for its distribution, without notice to those entitled thereto, is void.

3. Order of distribution—setting it aside at a subsequent term. Where a

probate court improperly made an order for the distribution of money in

the hands of an administrator, without notice to those entitled thereto,

there having been no final settlement of the administration, and nothing

done under the order of distribution, the whole matter was in fieri, and it

was competent for the probate court, on notice to the administrator, to set

aside such order at a subsequent term.

Appeal from the Circuit Court of DuPage county ; the

Hon. Silvanus Wilcox, Judge, presiding.
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Messrs. Van Arman & Vallette, for the appellant.

Messrs. Page & Plum, for the appellees.

Mr. Justice Breese delivered the opinion of the Court

:

This is an appeal from a judgment rendered by the circuit

court of DuPage county. Appellant, Angel ine Long, as

administratrix of her deceased husband, Abram Long, who

died intestate, obtained an order of the county court of

DuPage county to sell the real estate of the intestate to pay

debts, subject to her dower right as widow. A sale was made,

and after the payment of the debts there remained a surplus in

the hands of the administratrix, subject to distribution, the

sum of $942.53.

At a special term of that court, held on the 5th of Septem-

ber, 186(3, without any notice served upon the heirs, or any

notice published, or notice of any kind to the heirs, and in the

absence of their guardians, an order of distribution of this sur-

plus was made by the court, distributing to the administratrix

one-third part thereof, being $314.17, and to the heirs the

remainder, according to their respective rights and interests.

It was further ordered, in and by the same order, that the

administratrix make payment .and distribution of the sum so

remaining in her hands, to the parties entitled, according to

their rights and interests as determined and decreed by the

court, and that the administratrix file in court receipts of the

parties for the amounts to which they are respectively entitled,

taking, in case of minors, the receipts of their guardians.

The administratrix did nothing under this order, or take

any steps in the direction of carrying it out, when a notice was

served upon her by the parties interested in said order, that

they would apply to the probate court at the February term,

1870, for an order vacating and setting the same aside.

The motion was heard by the probate court at that term,

and an order duly entered vacating the same.
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From tin's order the administratrix appealed to the circuit

court, and on a hearing there the order was affirmed.

To reverse this order, the administratrix appeals.

Two principal questions are made by appellant on this

record. The first is, that notice to the heirs of the distribu-

tion of the fund was unnecessary, the statute nowhere requir-

ing notice ; second, the probate court being a court of record,

its judgments and orders entered at one term can not be vaca-

ted and set aside at a subsequent term.

These questions are elaborately argued, and we concur in

much that has been urged in support of them. On the first

question, counsel cite the proviso of the 8th section of the act

of 1857, amendatory ot the statute of wills, by which it is

declared that the overplus arising from the sale of lands of an

intestate, under an order of court, if there be any, shall be dis-

tributed among heirs and devisees, owners, or such other per-

son as may be entitled thereto. Laws of 1857, p. 140.

As this statute does not, in terms, require notice to heirs

and distributees, it is insisted distribution could be legally

made without any notice.

We apprehend that the principle is very general, subject to

few exceptions, that all persons whose rights are to be affected

by an order or judgment of a court, must have notice, actual

or constructive, of the pendency of the proceeding against

them. Parties in interest must be parties in a suit or proceed-

ing which may affect their interests. Mitford's Ch. 39 ; Story's

Eq. PI. 185. This case is a good illustration of the propriety

of this 'rule; for, had the distributees, or their guardians,

been notified that an order of distribution was to be entered,

they could have resisted that portion of the order which
allowed appellant, as widow, one-third of the surplus, the

legality of which is not pretended by her counsel.

Was this a bill in chancery for distribution, it will not

be denied all the distributees would be made parties. Morris

et al. v. Hogle et al 37 111. 150. Wherein this proceeding dif-

fers from a bill in chancery, in principle, we can not discover.
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The principle that notice to parties must be given, to conclude

them, pervades the entire realm of jurisprudence. Hopkins

et al. v. McCann, 19 111. 116.

As to the second point, it will be observed the administra-

trix had made no final settlement of her administration, nor

had she paid the distributees under this order. Until this was

done, the whole matter was in fieri. Under such circumstan-

ces, nothing having been settled, we do not question the

power of the probate court to retrace its steps for any error

whicli may have marked its progress.

The order entered at the special term, in September, 1866, was

exparte, and remaining unexecuted up to the date of the motion

to vacate it, we can see no reason why it should not, on notice

to the administratrix, be vacated. The authority so to do we

must regard as incident to those general powers that a court

possesses, and which are indispensable to their right exercise.

It saves the delay and expense of appeals and writs of error,

or proceedings in equity, and is otherwise productive of con-

venience and promotive of the ends of justice.

The order of distribution being void as to the heirs, they

having had no notice, and nothing having been done under the

order, there was no error in the court, at a subsequent term,

in proceeding to set aside the order.

Perceiving no error in the record, the judgment is affirmed.

Judgment affirmed.

Dudley Laycock

v.

Severed Oleson.

1. Administrator—when he may sue in his own name—and whether lie

must prone his fiduciary character. It has been held that, where a note is

made specifically payable to a party described as administrator or guar-

dian, such party may bring an action in his own name to recover the
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money secured thereby, and will not be required to prove his fiduciary

character. Words descriptive of such character, used in the instrument

sued on or in the pleadings, are immaterial, and need not be proved.

2. So, in an action to recover the price of personal property purchased

at an administrator's sale, the administrator may sue in his own name, and

if he describe himself in the pleadings as administrator, he need not prove

such words of description.

Writ of error to the Circuit Court of Livingston county

;

the Hon. Charles H. Wood, Judge, presiding.

Mr. E. A. Harding, for the plaintiff in error.

Mr. L. E. Payson and Mr. N. J. Pilesbury, for the

defendant in error.

Mr. Justice Scott delivered the opinion of the Court

:

This action was originally commenced before a justice of

the peace, to recover for the price and value of a certain lot

of corn alleged to have been sold and delivered by the plain-

tiff in error/to the defendant in error.

The plaintiff was acting as administrator of the estate of

Hannah Laycock, deceased, and it was at a sale of the per-

sonal effects belonging to the estate that the defendant pur-

chased the corn in question.

On the trial of the cause in the circuit court, the defendant

asked the following instruction, which was given :
" The court

instructs the jury that, unless the plaintiff has proven, by the

production of his letters of administration, that at the time of

the commencement of this suit, he was the administrator of

the estate of Hannah Laycock, deceased, the jury will find for

the defendant.

"

The giving of this instruction is now assigned for error, and

is the only error to which our attention has been directed.

The contract upon which the action was founded was made
with the plaintiff, and not with his intestate; and it was law-

ful for him to bring suit in his own name for the breach. The
words, " administrator, etc.," in the summons, were merely



32 McEwen v. Morey. [Sept. T.,

Syllabus.

descriptive of the person, and it was wholly unnecessary to

prove such description on the trial.

It has been repeatedly decided by this court that, where a

note is made specifically payable to a party describing himself

as administrator or guardian, such party may bring an action

in his own name to recover the money secured thereby, and he

will not be bound to prove that he was such administrator or

guardian. Such words are held to be simply descriptive of

the person, and therefore immaterial. McKinly v. Braden, 1

Scam. QQ ; Baker v. Ormsby, 4 Scam. 325 ; Newhall v. Turney,

14 111. 338.

It makes no difference whether the contract was verbal or

written. In either case, the party Avith whom the contract was

actually made, may bring the action in his own name, and the

description given to himself in making the contract or in bring-

ing the suit, will be regarded as immaterial, and need not be

proved.

For the error of the court in giving the instruction, the

judgment is reversed and the cause remanded.

Judgment reversed.

Henry McEwen
V.

Stephen Morey.

1. Count for goods sold and delivered. It is essential to the indebitatus

count for goods sold and delivered, that it should aver they were sold and

delivered to the defendant at his request. Where such an averment is

wanting in such a count, upon a special demurrer, the count would be

bad.

2. Allegations and proofs. Where a count avers that the defend-

ant purchased of plaintiff a quantity of corn at the highest market price

for similar shelled corn in the city of Morris at the time of delivery, the
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plaintiff could not recover on such a contract \>y showing a delivery of

corn at another place, and. under a contract which did not specify any

price at any place.

3. Contract—as to price to be paid. Where one party said to another,

when he got ready to shell his corn, haul it to his warehouse in Seneca

and he would make it satisfactory as to price, and the corn was hauled and

delivered at the warehouse, the law implies a contract to pay the market

price at the time and place of delivery, for which a recovery may be had.

4. Receipt—wlietlier it amounts to a'contracl. Where, upon the deliv-

ery of grain, a receipt is given therefor, subject to the market price of corn,

oil its return to the person giving it, by a day named, and storage to be

paid, and on the back of the receipt there were dates and figures showing

other deliveries at different times, and there was evidence tending to show
that the person did not call for a receipt, but onty for a memorandum of

the dates, and amounts delivered, and that the person to whom it was given

did not know its contents, it was for the jury to say whether the receipt

expressed the contract of the parties, and whether the amounts indorsed on

the back of the receipt were to be subject to the same terms.

5. Instructions—oral explanation by the court. Where the court had

given instructions for both parties, and gave an instruction on his own
motion, it was error to preface it by the oral remark, in the presence and

hearing of the jury, that he had concentrated all there was in those instruc-

tions into this one, as embodying all the Jaw necessary for the case, when
it did not, in fact, present all the law of the case, and withdrew from the

consideration of the jury evidence that was before them.

Appeal from the Circuit Court of LaSalle county; the

Hon. Edwin S. Leland, Judge, presiding.

Messrs. Dickey, Boyle & Richolson, and Mr. S. W. Har-
ris, for the appellant.

Mr. B. Olin, and Messrs. Blanchard & Silver, for the

appellee.

Mr. Justice McAllister delivered the opinion of the

Court

:

This was indebitatus assumpsit upon the common counts,

brought by Morey against McEwen, to recover for a quantity

of corn sold and delivered by the former to the latter. A
trial was had upon issue joined, before a jury, terminating in

3—60th III.
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a verdict and judgment for plaintiff. Defendant brings the

case to this court by appeal.

The first point made is, that there is a total variance

between the contract as set out in the special counts, and the

proofs. This point is not tenable. There are no special counts

in the declaration. It originally contained three counts, pre-

ceding the regular common counts, which were neither spe-

cial counts, nor in exactly the ordinary form of the common

counts, but approaching nearer to those of that character than

to special counts. To these first mentioned counts the defend-

ant filed a general demurrer, and then the general issue to the

same. Plaintiff's counsel moved the court to strike the

demurrer from the files, but the court, overruling that motion,

sustained the demurrer to the second and third counts, and

overruled it as to the first.

The first count is, in substance, an indebitatus count ; but,

instead of following the proper form, it alleges that defendant

was indebted to plaintiff in a sum stated, for the value of six

hundred and seventy-four
5
-
6
bushels of corn, before that time

purchased of the plaintiff by the defendant at the highest mar-

ket price for similar shelled corn in the city of Morris, at the time

of delivery ; that on, etc., said market price for such corn

being about eighty-two cents per bushel, and being so in-

debted, he, the said defendant, in consideration thereof, prom-

ised the said plaintiff, etc.

It is essential that the indebitatus count, for goods sold and

delivered, should aver that they were sold and delivered to the

defendant at his request. 1 Chit. PL 345, 346 ; Porter v.

McClure, 15 Wend. 189. Such an averment is lacking, and

upon special demurrer the count would certainly be bad. The

plaintiff, however, could not recover upon it by showing a sale

and delivery of corn at another place than Morris, and under

a contract that did not specify any price at any place. The

two counts to which the court sustained the demurrer, must be

regarded as out of the declaration so far as the question of vari-

ance is concerned. The remaining counts in the declaration
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were the common counts in the usual form, for goods sold

and delivered, money had and received, etc. No question of

variance can properly arise in the case, and the only question

that could arise in this particular, would be as to the adapta-

tion of the common counts to the case made by the evidence.

The original verbal contract between the parties was simply

a request on the part of the defendant that the plaintiff, when

he got ready to shell his corn, would haul it to defendant's

warehouse in Seneca, and the latter would make it satisfactory

to plaintiff as to price. This was the substance of the contract,

as testified to by both parties. The plaintiff complied, and

delivered at the place designated six hundred and seventy-

four bushels, which were received and accepted by defendant.

There was nothing in the conversation out of which the con-

tract springs, about the plaintiff having the market price at

Morris, or having an option as to time of fixing the price
;

neither was any specific quantity agreed upon which plaintiff

was to deliver, nor was payment to be made otherwise than in

money. In such case, the law will imply a promise on the

part of the defendant to pay the plaintiff the market value of

the corn at the time and place of delivery, for which a recov-

ery may be had under the common counts.

Upon the trial, the defendant introduced in evidence the

following writing

:

"Seneca, III., Aug. 31, 1869.

Received from S. Morey forty-five bushels fifty pounds of shell

corn, subject to market price for corn in Seneca, on return of

this receipt by the 15th day of October, 1869, less two cents

per bushel for first thirty days, or part thereof, and one cent

additional per bushel for each succeeding thirty days, or part

thereof, risk of fire and heating excepted.

McEwen & Dow."
Upon the back of which appears a memorandum of dates

and a column of figures, without any words to connect the

same with the terms on the face of the instrument These

indorsements can only be understood by the aid of extrinsic
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evidence, and by which it was shown to mean the number of

loads of corn and the time and quantity of each load deliv-

ered. The defendant gave evidence tending to show that this

receipt was given by his clerk to the plaintiff at the time it

bears date, and of the delivery of the first load; that plaintiff

produced it and had each successive load indorsed upon it.

While the plaintiff testifies, and is in some degree corroborated

by other testimony, that when he had finished the delivery of

the corn he asked for a memorandum of what he had deliv-

ered, and that this paper was furnished him in pursuance of

that request ; he swears, positively, that he never assented to

the terms upon the face of the receipt, and did not even know

what they were until a considerable time afterwards, and that

he never called for any receipt.

If the plaintiff only called for a memorandum of quantities

of corn delivered, and this paper was handed to him in pur-

suance of that request, and he retained it as the memorandum

called for without knowing that it purported to be a special

contract, and he did not otherwise assent to it than by so

retaining it, then there was no such meeting of minds, by

acceptance, as will constitute a contract.

It was insisted below, as appears by instructions asked on

behalf of defendant, and is so here, that the receipt given in

evidence constituted a written contract covering the entire sub-

ject matter, merging all previous and contemporaneous nego-

tiations, and affording the only basis of recovery.

It is essential to a valid contract that there should be a

meeting of the minds of the contracting parties. The usual

mode of manifesting that result is by the signature of the par-

ties. But it is the settled law, that if a party, without negli-

gence, sign and seal one instrument, actually supposing it to

be another and wholly different one, he will not be bound by,

and may avoid it, even at law ; and this, upon the ground

that the mind of the signer did not accompany the signature.

Here, it is not sought to hold plaintiff bound by a contract,

his assent to which is manifested by his signature, for he did
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not sign it, and it was of a form and character not requiring

his signature ; but it is sought to make it obligatory upon

him, by assent manifested by acceptance. Such acceptance

may be expressed by words, or implied from acts and circum-

stances.

If he asked for a receipt at the commencement of delivery

of the corn, and received this, and produced it at every suc-

cessive load to have the quantity indorsed, this would be strong

presumptive evidence of assent ; but if at the close, or nearly

so, of the act of delivering the grain, he asked for a memoran-

dum, and this was given him with a memorandum on the back,

and he, without knowing that it was otherwise than a memo-
randum, retained it, such retention is not, of itself, sufficient

evidence of assent to the special contract, but is evidence of

an attempt by defendant to impose upon him, and he is not

bound by its terms. These were questions of fact for the jury,

upon which there was conflicting evidence, and as to which it

was their province to decide.

But, there is a further consideration. If it be conceded that

plaintiff assented to the contract expressed in the receipt, the

terms of it embraced only' forty -five bushels and fifty pounds

of corn. There are no words upon the face, or upon the back

of the receipt, which bring the quantities of grain, noted on

the back, within the terms of the written contract. The mem-
orandum is no part of the contract.

It is not even pretended by the defendant that, from the

time of the original contract respecting the corn until the

completion of the delivery, there were any new negotiations

between him and plaintiff as to the terms of the sale. Still, it

wras competent for the parties, before performance of the orig-

inal contract, to vary it by the substitution of a written one in

the form of a receipt, embodying a special contract respecting

the same subject matter. Whether this was done, is a ques-

tion involving both law and facts. The facts were to be found

by the jury. The plaintiff based his theory of the case upon

the original contract and the delivery of the corn under it.
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AVli ether such contract was made, and whether the corn was

delivered under it, were questions for the jury. The defend-

ant rested his defense upon the ground of the substitution of

the written contract, the delivery under that, and a want of

compliance by plaintiff with its terms. This was perfectly

legitimate, and he had the right to have the case properly sub-

mitted to the jury by instructions embodying that theory.

Instructions were given on behalf of both plaintiff and defend-

ant, in accordance with their respective views of the case.

The bill of exceptions states, that after the giving of said

instructions for both plaintiff and defendant, the court then

and there, of his own motion, unasked by either party, gave to

the jury the following instruction, prefacing the giving of the

same by the following remark to counsel, in presence of the

jury, to-wit : "I have taken upon myself to concentrate all

there is in those instructions into this- one, as embodying all

the law necessary for the case :"

"If, prior to the commencement of this suit, the plaintiff

sold and delivered to the defendant some corn, whether it was

or was not in store with the defendant at the time of sale, or

if the plaintiff stored some corn with the defendant, the latter

sold it and got the money for it, the jury should find for the

plaintiff; and if there was a sale by plaintiff, and no contract

as to price, the price at the place and time of sale and deliv-

ery, less storage,' if any, would be the amount of the verdict.

If plaintiff never sold the corn, but stored it, and defendant

sold the plaintiff's corn so stored, the plaintiff should recover

what defendant got for it, less storage. The fact that the

defendant had a partner, is of no consequence. If neither the

plaintiff nor the defendant had sold the corn before this suit

was commenced, the plaintiff can not recover. Any agree-

ment between plaintiff and defendant, by which they intended

and understood that the title to the corn should cease to be in

the plaintiff and should pass to the defendant, would be a sale.

If the defendant stored the plaintiff's corn before the same was
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sold by plaintiff to defendant, or before the defendant sold it

to another, the jury should allow defendant what the storing

was reasonably worth, if there was no contract price for stor-

ing, or the agreed price, if one was agreed upon."

The counsel for plaintiff and defendant both excepted to the

giving of the instruction and the remarks of the court thereon.

The statute of 1847, p. 63, provides: "That hereafter, no

judge of the circuit court shall instruct the petit jury in any

case, civil or criminal, unless such instructions are reduced to

writing"—"and he shall in no case, after instructions are

given, orally qualify, modify, or in any manner explain the

same to the jury."

The counsel for appellant insists that the court erred in

orally qualifying or superseding the instructions already given,

by the remark prefacing the giving of said instruction. The

bill of exceptions does not state that the remark was orally

made, though it is fairly inferable that it was. If oral, it was

in violation of the spirit of the statute, because it would have

the direct effect, though directed to counsel in the hearing of

the jury, to induce the jury to disregard all the other instruc-

tions, and regard only that given by the court of its own
motion, "as embodying all the law necessary for the case." If

in writing, and directed to the jury, it would operate as a

supersedure of all the other instructions ; and the one given

of the court's own motion did not embody all the law neces-

sary for the case, because it withdrew from the jury all consid-

eration of the question respecting the issuing and acceptance

of the receipt given in evidence. The evidence upon that

point was properly before the jury, and the defendant had the

clear right to have it passed upon by the jury under the

instructions which the court had given as applicable to it. If

the receipt became a contract by acceptance on the part of

plaintiff, it controlled the rights of the parties as to the corn

mentioned in it ; and the jury might have found, from the

acts of the parties, if the question had been submitted to them,
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and the evidence was sufficient, that, although the residue of

the corn was not embraced in the written contract as such, yet

that it was mutually understood that it was to be governed by

the same terms.

If the receipt became a contract, and fixed the rights of the

parties as to the corn expressed in it, and the residue was

governed by the same terms, the plaintiff would not be entitled

to recover simply on the ground that defendant sold the corn

at any time before the commencement of the suit. The con-

tract embodied in the writing is one of sale, and not of bail-

ment. Ives v . Hartley, 51 111. 520; Lonergan v. Stewart, 55

111. 44.

There was no evidence in the case tending to show that

there was any other contract under which the corn was deliv-

ered, except the original verbal contract, or that contained ir

the written receipt. In the conversation out of which the

original arose, there was nothing said about storing the grain,

but compensation for storage is provided for in the written

one, if it ever became a contract. Still, the legal effect of that

instrument is a contract of sale and not one of bailment, or

for storage merely. In the instruction given by the court, the

jury were told that, "If plaintiff stored some corn with de-

fendant, and the latter sold it and got the money for.it, the jury

should find for the plaintiff." There was evidence tending to

show that defendant had sold the corn, but there was no evi-

dence at all of a contract for storing it, in the sense tha+

would make a sale of it wrongful, unless the receipt was con-

strued to be such contract. The court, therefore, submitted

that proposition to the jury, either without any evidence at all

to base it upon, or left it to them to construe the written con-

tract. In either case it was wrong.

The judgment of the court below must be reversed and the

cause remanded.

Judgment reversed.
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James H. Bowen et a!.

v.

Robert Rutherford.

1. Partnership—proof thereof—by reputation. Whether persons are

partners inter se, or quoad third parties, must be established by facts, by

the acts of the party, or by circumstantial evidence, which induce the

belief of a partnership. The question turns upon the assent of the person

to be charged, and not upon general repute. A partnership can not be

proven by general reputation.

2. Instructions—need not be repeated. Where proper instructions have

been given in a case, it is not error to refuse to repeat them.

3. New trial—newly discovered evidence. It is not error to refuse to

grant a new trial on newly discovered evidence wliich is only cumulative

and inconclusive in its character.

4. On such an application it must appear that the party asking a new
trial, has used due diligence to discover evidence before the trial.

5. Plea—notice of defense. When a plea, denying a partnership, is

filed, it is notice that such a defense will be made.

Appeal from the Superior Court of Cook county; the Hon.

Joseph E. Gary, Judge, presiding.

This was an action of assumpsit brought by James H.

Bowen, George S. Bowen, Chauncey T. Bowen and George R.

Whitman, in the Superior Court of Cook county, against Rob-

ert B. Rutherford and Robert Rutherford, upon certain notes

purporting to have been executed by the defendants as part-

ners. There was a default entered against Robert B. Ruther-

ford, but Robert Rutherford filed pleas : first, the general

issue ; second, a plea that he was not a partner of the other

defendant, and was not jointly liable ; third, a plea denying

the execution of the notes. These last two pleas were verified

by affidavit. A trial was had by a jury, resulting in a verdict

in favor of Robert Rutherford. A motion for a new trial was

overruled, and a judgment on the verdict, from which this

appeal is prosecuted.
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Messrs. Thompson & Bishop, for the appellants.

Mr. John W. Kreamer, for the appellee.

Mr. Justice Thornton delivered the opinion of the Court

:

There was no error in the rejection of the evidence offered,

that appellee held himself out as a member of the firm.

The offer was too general, and the only inference to be

drawn from it is, that the design was to prove the partnership

by general reputation, and thus make both defendants liable

for the act of one.

Such testimony was held competent in Whitney v. Sterling,

14 Johns. 214, and in McPherson v. Bathbone, 11 Wend. 97.

In the first case, the court remarked that there was no objec-

tion to the testimony of general reputation, and it must there-

fore be considered. In the last case, it is simply said that it

is undoubtedly competent to prove the partnership by general

reputation.

No authority is referred to in either case, and no argument

offered in favor of the rule established.

The propriety of these decisions was seriously questioned in

an able opinion by Cowen, J., in Halliday v. MeDougall, 20

Wend. 81.

He said : "There is scarcely a question upon which common
reputation is more fallible. A contract of partnership is, in

its nature, incapable of being defined by laymen ; and whether

an apparent partnership be really so, or a contract of some

other character, is often a most embarrassing legal question

with the ablest lawyer. General reputation of the more ordi-

nary contracts, the legal nature and effect of which are under-

stood by men of business in general, would be a much more

proper subject of proof by general report. This, the law

always rejects, and yet I am not aware that there is any neces-

sity for a resort to such proof, in the one case more than the

other."
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We have been furnished with no authority in favor of the

rule, and are aware of none, either English or American,

which goes to the extent of the earlier cases in New York.

In Brownv. Crandall, 11 Conn. 92, it was decided that gen-

eral reputation was inadmissible to prove a- partnership. In

this case, the court said : "A person of doubtful credit might

cause a report to be circulated that another person was in part-

nership with him, for the very purpose of maintaining his

credit. His creditors also might aid in circulating the report

for the purpose of furnishing evidence to enable them to

collect their debts." See, also, Bryden v. Taylor, 2 Harr. &
Johns. Md. 396.

It is a fundamental principle of the law of evidence, recog-

nized and approved from the earliest times, that hearsay is not

generally to be admitted in courts of justice. There are cer-

tain exceptions to the rule, but reputation of partnership has

never been regarded as one of them.

The exceptions have been allowed, because it has been sup-

posed that greater inconvenience might arise from the exclu-

sion than the admission of the exception.

The mischiefs resulting from the admission of general report

in proof of partnership, either between the parties or as to

third persons, would be ten-fold greater than its exclusion.

Creditors, by ordinary precaution and inquiry, can protect

themselves from imposition. They need not part with money
or goods until they ascertain the fact of partnership, or the

joint liability of the persons to whom the credit is given.

On the other hand, the innocent might be involved in diffi-

culty, and ruined by a reputation created by bad and design-

ing men.

Whether persons are partners inter se, or quoad third par-

ties, must be established by facts ; by the acts of the party

;

or, by circumstantial evidence, which induce the belief of a

partnership. The question turns upon the assent of the per-

son to be charged, and not upon general repute.
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A contract of this character, which often perplexes the

closest inquiry, should not be determined by the loosest of all

testimony, excited, perhaps, by interested creditors.

The modification of the second instruction was right. It

required that the jury should find that the goods were fur-

nished upon the belief that appellee was a partner.

If this was not true, then the appellants were not injured.

They must be influenced and induced to give the credit by the

indirect representations of the party, arising from his conduct.

There must also be such publicity in the acts of the party

charged, as to afford the reasonable presumption that the cred-

itor had a knowledge of them, and acted upon such knowl-

edge. The law presumes that the party who thus holds him-

self out as a partner, does so voluntarily, and that the creditor,

under the belief of a partnership, gave the credit. Waugh v.

Carver, 1 H. Black. 235 ; Fox v. Clifton, 6 Bing. 776 ; Dickin-

son\.Valpy, 10 Barn. & Cress. 128.

The law applicable to the facts was fully and correctly sta-

ted in the instructions given.

Some of the refused instructions are defective ; and all,

which was essential in them, was embraced in those given by

the court.

The motion for a new trial was properly overruled. The

newly discovered evidence is cumulative, and can not be

regarded as conclusive. Besides, the reasonable diligence

which the law requires, to prepare for trial, has not been

shown.

This suit was pending in court nearly four years. Mattoon,

the place of business of the makers of the note sued, on, was

easily accessible from Chicago, and yet, during all this time,

the only effort for the procurement of testimony was the wri-

ting of a letter to an attorney in Mattoon, who made no

reply. Another letter was written after the lapse of some

time, but no information was elicited. Seasonable diligence

required more active measures.
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The affidavit of the attorney, for the purpose of showing dil-

igence, impliedly states that he did not know of the denial

of the partnership until after the deposition of appellee was

taken.

The plea denying the partnership, was filed in December,

1868, and was notice of the fact of denial.

There is no error for which the judgment should be reversed.

It is accordingly affirmed.

Judgment affirmed.

Rebecca Hetfield

V.

William Fowler et al.

1. Will—trustees—legatees—residuary estate. A testator, by his will,

bequeathed, after willing all of his property to his executors in trust, and

giving specific legacies, the residue of all his property, real and personal,

to his three sisters, limiting it to their use during their natural lives, and at

their deaths, respectively, to their children ; but by another clause, he gave

to these three sisters each a legacy of $3000, absolutely : Held, that this

bequest onl)r conferred a life estate on the legatees, with the remainder to

their children; nor does the word "fee," as used in the will, overcome the

clear intention to give a life estate; nor does it limit such estate to the

realty.

2. Bequest op personal property—^ estate. A testator may be-

queath a life estate in personal property to another, and limit a remainder

on it.

3. Will—carrying it into effect. Iu such a case, if there was power to

order the money to be paid to the legatees, to secure those in remainder, it

would be proper to require of the legatees to execute bond with good secu-

rity for the faithful application of the fund, but a fair construction of the

will requires the fund to remain in the hands of the trustees, and that they

should pay to the legatees the income arising from the trust fund.

4. Cross errors. When the court below, in such a case, ordered the

executors to pay the fund to the legatees on their giving bond with good

security, the executors, upon an appeal by the legatees, may assign cross

errors, and have such an order reversed.
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Appeal from the Circuit Court of Iroquois county ; the

Hon. Charles H. Wood, Judge, presiding.

Messrs. Randall & Fuller, for the appellant.

Messrs. Roff, Doyle & McCullough, for the appellees.

Mr. Justice Sheldon delivered the opinion of the Court

:

The only question on this record, is upon the construction

of the will of John White, deceased, and especially its sixth

clause, whether, thereunder, the three sisters of the testator,

of whom appellant was one, took the residuary estate thereby

given to them, absolutely, or only the use of it during their

natural lives.

The sixth clause is as follows :

" Sixthly.—I give and bequeath the residue of all the proceeds

of all my real and personal estate to my three sisters, Nancy

Sherman, Eleanor Fowler, and Rebecca Hetfield, to be divided

equally among them, it being the intention of this, my last

will, that each and all of my three full sisters, aforesaid, shall

have the use of all the real estate and personal property willed

to each of them, respectively, or the proceeds of said real

estate if they should see fit to sell the same, and the use only

for their natural lives, and at their death to go respectively to

their several children, in equal parts, in fee.
"

Another clause of the will gave to these sisters a legacy of

$3000 each, absolutely.

It seems very clear, that it was the intention of the testator

to give only a life estate in this residuary property to his sis-

ters. He took pains to emphasize his meaning in this respect,

that they were to have the use only of the property, by a repe-

tition of it in the words, " and the use only for their natural

lives.

"

There is hardly room for construction as to the meaning of

the testator. Whatever question the language. might raise in

regard to the power to sell the real estate, it leaves the mean-

ing clearly expressed, that the proceeds of the real estate, if.
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sold, should not go to the sisters of the testator, absolutely,

but that they should enjoy the use thereof only for their

natural lives.

It is said that the word "fee" is a terra applicable only to

real estate, and that the limitation over, after their death, to

their children, in equal parts, in fee, evinces that only the real

property was to go to the children, and was limited over to

them, and that the personal property was given, absolutely, to

the sisters.

But the use of the word " fee," in that connection, can not

be accepted as controlling a clearly expressed intention, to give

the use, only, of the personal property.

It is contended that there can be no life estate in personal

property ; that having the entire use of it can not be anything

but ownership. But the law is clearly settled otherwise.

Boyd et al. v. Strahan, 36 111. 355 ; Waldo et al. v. Gummings

et al. 45 111. 423, and authorities cited.

This case arose on a motion made by the appellant in the

county court, that the appellees, the executors of the will of

John White, pay over the residue of the estate remaining in

their hands to the appellant and -her two sisters, the residuary

legatees named in the will.

The court ordered the same to be paid over on the legatees

giving bond, with good security, that the moneys, at the time

of their death, should go to their children.

It is objected that the executors had no right to raise such

a question of giving a bond ; that the testator did not require

his sisters to give any bond ; that the executors had no author-

ity to require it, neither had the county court. And the case

of Waldo v. Ctimmings, supra, is referred to as precisely in point,

in support of the objection. In that case, the will directed

that, when the younger of the two children of the testator

should arrive at the age of twenty-one years, the executors

should pay to them the personal estate ; and it was held, that

where trustees under a will receive property to hold for a lim-

ited period, and then to be paid to persons named in the will,
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they have no option in the matter ; they have only to execute

the will, without imposing conditions not contained in the

will, and that they had no right to require a bond for the

preservation of the property for those in remainder.

But the case before us presents a marked difference. The

testator here devises all his real and personal estate to his

executors, in trust, after the payment of debts and legacies, to

distribute the residue as designated in the will, giving them

full power to sell and dispose of the estate, as to them should

seem for its best advantage, and requires them to give bond in

the sum of $150,000, with three sureties, naming one of them,

for the faithful performance of the trusts of the will.

There is no direction to the executors to pay over the resi-

duary property to these sisters at any specified time, or at all.

The intention is not manifested that the latter were to have

the absolute control of the property, but only the use of it.

What is to execute the will in this case ? In the case cited,

it is clear that it was to pay over the money at a specified time.

But here, as these residuary legatees were to have the use, only,

of the property for their natural lives, and then it was to go

to their children, was it not, in the fair execution of the will,

and in the performance of one of its trusts, to retain in the

hands of the executors the principal, to pay over to the chil-

dren upon the happening of the event when they would be

entitled to it, and pay the interest on it to the testator's sisters?

This would seem to be better carrying out the purposes of the

will, than to pay the fund to the sisters, placing it under their

absolute control and power of disposal, whereby, at their death,

there might be nothing left of it to pass to their children.

The reception of the interest would, essentially, be enjoying

the use of the fund. At least, the exacting of reasonable secu-

rity, on payment over of the funds, for its preservation for

those entitled in remainder, would seem to be no more than

acting in the line of the faithful performance of the trusts

of the will.
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The taking of the bond we regard as but a reasonable pre-

caution, and a proper requirement of the court.

The errors assigned on the part of the appellant are not well

founded ; but, on the contrary, Ave are of opinion the executors

should not have been required to pay over the money to these

residuary legatees, even on the condition prescribed by the

court. The testator, by his will, placed all his property in the

hands of his executors, in trust, requiring of them a large

bond for its fulfillment, with a prescribed number of sureties,

designating one of them by name, and we think it fit, and that

the wishes of the testator, with regard to all the objects of

his bounty, would, in that way, be likely to be better carried

out, that the principal moneys should remain in the hands of

the executors, trustees of the testators own selection, they

paying over to those legatees the income thereof.

For the error in this respect, urged on the part of the appel-

lees, the order of the court below is reversed and the cause

remanded, at the costs of the appellant.

Judgment reversed.

Edwin Mead

Jefferson Munson. .

Fraud and circumvention—diligence required of the maker of a note.

Where a party was induced to sign a promissory note upon the represen-

tation of the payee that a guaranty should be written upon the back of it

that the note should not be paid unless the consideration therefor should

prove to be profitable, and he delivered the note, supposing such guaranty

had been indorsed upon it, but the same was, in fact, written upon another

piece of paper, and the consideration turned out to be worthless, it was
held, it appearing the maker of the note could read and write with facility,

that the defense that the execution of the note was obtained through fraud

and circumvention, would not avail him as against an innocent assignee
4—60th III.
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before maturity, as the maker of the note could not have been so imposed

upon if he had exercised due diligence.

Appeal from the Circuit Court of Kankakee county ; the

Hon. Charles H. Wood, Judge, presiding.

This was an action brought by Munson against Mead, on a

promissory note executed by the latter in favor of Horn &
Hanna, the payees having assigned the note to the plaintiff.

The defense interposed was, that the execution of the note was

obtained through fraud and circumvention. The plaintiff

recovered a judgment in the circuit court, and the defendant

appeals.

Mr. B. C. Cook, for,the appellant.

Mr. W. H. Richardson, for the appellee.

Per Curiam : Was there fraud and circumvention in ob-

taining the execution of the note?

The maker of the note was the only witness.

He testified that the note was given for the privilege of

selling the patent right of a hay-loading machine within cer-

tain territory ; that it was represented to him that if he would

give his note, a guaranty should be written upon the back of

it that it should not be paid unless the machine proved to be

profitable ; and that the machine was worthless.

The note was introduced in evidence, and had no guaranty

indorsed upon it.

On cross examination, the witness stated that he took a daily

newspaper; could read very well ; could read writing; that

he knew the contents of the note before signing it; that the

guaranty was written on another piece of paper, and that he

supposed it wTas written upon the note,

The note was assigned by the payees before maturity.

Under the proof, Ave can not infer the fraud and circumven-

tion intended by the statute, which shall void the note. To

do so, would be to offer a premium for gross negligence.
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The maker of the note could read and write with facility,

and could not have been imposed upon if he had exercised the

most ordinary prudence.

The principle involved in this case is fully settled in Tay-

lor v. Atchison, 54 111. 196; Leach v. Nichols, 55 111. 273.

The judgment must be affirmed.

Judgment affirmed.

Wilbur F. Storey et al.

v.

Mary Wallace.

1. Slander—proceedings of courts—privileged communications. A faith-

ful report of the proceedings of courts of justice, is a privileged publica-

tion, and shall not be held a cause of action for libel. It would appear

that slanderous statements, made by witnesses, which are not pertinent

to the matter under investigation, are not privileged. Nor is it settled that

coroners' inquests may be for this purpose classed with judicial proceed-

ings.

2. A statement made upon the authority of a newspaper, and not pur-

porting'to be a report of such proceedings, is not privileged. Responsi-

bility can not be evaded by offer of proof that the libel was in fact mat-

ter in evidence.

3. Proprietors of newspapers, though ignorant, at the time, of the publi-

cation of libellous matter, are responsible.

4. Accord and satisfaction—retraction. The publication of a retraction

satisfactory to the injured party does not constitute accord and satisfaction,

or release claim for damages without express agreement to that effect.

5. Mitigation of damages. Want of express malice may be shown,
also that a retraction of the slander is made, in mitigation of damages, but
the retraction must be effective.

6. Excessive damages—setting aside verdict. Except in a case of
flagrant wrong, a verdict will not be disturbed, especially when the damages
have been reduced upon a second trial.

Appeal from the Circuit Court of Cook county; the Hon.
Henry Booth, Judge, presiding.
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Messrs. Walker, Dexter & Smith, for the appellants.

Mr. Fred. W. Becker, for the appellee.

Mr. Chief Justice Lawrence delivered the opinion of

the Court

:

This was an action for libel, brought by Mrs. Mary Wallace

against the proprietors of the Chicago "Times," on account

of the publication in that paper, on the 8th of September,

1868, of the following article

:

" OVER-DRINKING.

"James Wallace, a blacksmith by trade, forty years of age,

but of late a saloon keeper at No. 133 Canal street, died sud-

denly at his saloon, in a fit, on Saturday, while sitting at break-

fast. Wallace had formerly lived with his wife and family

at Muskegon, Mich. In 1861 he enlisted, and was absent

three years. On his return he was astounded to find an infant

child in his wife's arms—progeny which he could not father.

He left his wife, and has since that time drank very hard. At

the time of his death he had been on a spree of a week's dura-

tion. An inquest was held yesterday at the saloon, and a ver-

dict of 'died while in a fit of over-drinking.'

"

The plaintiff resided in the State of Michigan, and, on see-

ing this article, proceeded to Chicago, and called at the

" Times" office. She there saw the city editor, and after stat-

ing the falsehood of the paragraph, demanded its retraction.

This was readily promised, and an article was at once written

for that purpose and read to her. She said it was satisfactory,

and, according to a witness for defendants, who was present at

the interview, said a retraction was all she desired, though

this last statement is denied by the plaintiff. This witness

further testifies that she inquired if the retraction would be

published the next day, and was told it would be. The next

day was Sunday, and in the Sunday's editioja of the "Times"

the retraction was published, but it does not appear that it was
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published or referred to, in any manner, in any subsequent

paper. It is in proof that the Sunday "Times" is not a part

of its regular issue ; is not sent to the subscribers to the daily

paper by virtue of such subscription, and has a much less cir-

culation in the country than the regular edition of the paper.

The plaintiff returned from this interview to her home in

Michigan, and, as her daughter testifies, looked very eagerly

for the promised retraction, but looked in vain, for the reason

already given. On the 29th of the same month she com-

menced this suit.

The paragraph retracting the libel, and published in the

Sunday "Times," was as follows:

"An item was inserted in the • Times ' a few days ago,

which did great injustice to a worthy, hard working woman.

At the inquest on the body of James Wallace, who died from

the effects of intemperance, it was stated that the deceased had

left his wife for the reason that he had come home from the

army, after a three years' absence, and found a three months'

old baby in her arms. Mrs. Wallace has evidence, in the form

of an affidavit from her attending physician, Dr. S. W. Leon-

ard, of Muskegon, Mich., that her husband was at home at

the proper time, previous to the child's birth, and that she has

the reputation of being an exemplary, hard working woman.

The slur upon her character was, therefore, an unjust and

unfounded one, for which the witness who uttered it was

responsible.

"

There were three trials. On the first the jury found for the

plaintiff a verdict for $3850, which the court set aside. On
the second, the jury did not agree. On the third, the jury

again found for the plaintiff, a verdict for $2500, and the court

gave judgment.

The first ground assigned by appellants' counsel for revers-

ing this judgment is, that the libellous paragraph was only a

statement of the evidence given at the coroner's inquest, to
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which reference is made in the article, and that its publication

was therefore privileged.

It has become the settled law, both of England and of this

country, that a faithful report of the proceedings of courts of

justice is a privileged publication, and shall not be held a cause

of action for libel. The courts consider the advantage to the

community from such publication so great, that private incon-

venience must yield to the general good. The English courts,

however, have shown themselves disinclined to apply this

rule to coroners 7
inquests, on the ground that the evidence

upon such inquests is ex parte, and the proceedings decide

nothing, and are but quasi judicial. King v. Fleet, 1 B. & Al.

380; Duncan v. Thwaites, 3 B. & C. 556; Bex v. Fisher, 2

Camp. 563. The authorities on this point are not, however,

entirely harmonious.

While no case is cited on the other side so directly upon the

point as those above quoted, yet the language used by several

of the judges, in Wason v. Walter, 4 Law Rep. 73, and Myalls

v. Leader, 1 Law Rep. Exch. Cases, 296, is broad enough to

apply the doctrine of privilege to inquisitions before a cor-

oner. We shall not undertake to decide now whether, in this

State, such inquests should be classed, for this purpose, with

judicial proceedings, nor shall we determine another question

suggested by counsel, whether, even if the publication of evi-.

dence given before a coroner is privilege^, the privilege extends

to slanderous statements made by witnesses, which are not per-

tinent to the matter under investigation. We will only remark,

upon this last point, that it is difficult to see how the public

is to be benefited from giving publicity to statements of that

character, or upon what ground of public policy their publi-

cation is to be defended.

These questions may be passed over in this case, because the

libellous paragraph does not purport, upon its face, to be a

report of the evidence given upon the coroner's inquest. That

the plaintiff was guilty of adultery, is stated as a fact on the

authority of the newspaper, and not as evidence given upon
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the inquest. The imputation is then made, on the same

authority, that this adultery of the wife caused her husband

to leave his home, and led to his intemperate habits, and finally

to his death. After giving utterance to this monstrous libel,

and giving it all the weight of its own authority, the paper

states the fact that an inquest had been held, and what was

the verdict. It nowhere professes to give the evidence, or to

base its statements upon it, and only by a remote inference

would the reader suppose that the facts alleged in the para-

graph were derived solely from the .testimony before the cor-

oner.

That this paragraph does not fall within the rule of privi-

leged publications is, then, too plain for argument. The

newspaper was not professing to report evidence, but gave

these statements to the public, upon its own responsibility, as

true, and that responsibility it can not now evade.

Equally untenable with this is the next position of appel-

lants' counsel, that the judgment should be reversed because

the publication of the retraction, under the circumstances, was

an accord and satisfaction. The court below instructed the

jury that, if the retraction was published with the under-

standing between the parties that its publication should be a

satisfaction to the plaintiff of all causes of action on account

of the alleged libel, the plaintiff could not recover.

Without pausing to inquire whether the plaintiff might not

have justly complained of this instruction, if the verdict had

been the other way, it is sufficient to say that the jury found

there was no such agreement between the parties, and found

rightly. Giving to the evidence the most favorable construc-

tion for the defendants, it only shows that the plaintiff

demanded a retraction from them, which they were very will-

ing to make, on being satisfied they had been wrong, but does

not show any stipulation or agreement that they were to be

released from all claims for damages, as a condition of such

publication. The evidence shows what is far more honorable
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to the defendants, that they published this retraction as a sim-

ple act of justice to the plaintiff, and not as a condition of

their being discharged from liability. Its publication was a

matter to be considered by the jury in mitigation of damages,

and they were so instructed by the court, but it had no other

bearing upon the action.

It is suggested by appellants' counsel, in the conclusion of

their argument, though only suggested, that the judgment

should be reversed because of excessive damages. It must be

a case of flagrant wrong, one in which the jury has been man-

ifestly led away by prejudice or passion, to justify a court in

setting aside a verdict in an action for libel, on the mere ground

of excessive damages, where there have been two verdicts for

the plaintiff, and the first has been substantially reduced on

the second trial. This is not a case of that character, and we

can not reverse the judgment merely upon this ground.

The verdict is for $2500. The proof shows the " Times"

newspaper to be worth $200,000. The libel, directed against

a woman whose character, on the record, stands unassailed,

was one of singular cruelty. True, there was a retraction, but

a retraction in any case is but poor atonement for such a wrong,

and, in this instance, of much less than ordinary value, because

so published that it would never be seen by many readers of

the libel, and perhaps seen by none in the neighborhood of

the plaintiff's home.

It is said the' plaintiff inquired, in her interview with the

city editor, if it would be published the next day. The jury

probably thought the plaintiff knew nothing of the Sunday

edition, and that she referred to the next issue of that

edition of the paper which contained the libel. They prob-

ably further considered that the city editor knew her res-

idence, for she showed to him the . certificate of character

brought by her from Michigan, and must have known her

object was to have the retraction receive the same publicity

and circulation as the libel. He knew its publication in the
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Sunday edition would not accomplish the purpose she had in

view; and if he had been as anxious as he should have been

to render all the atonement in his power for the wrong the

paper had committed, he would have caused the retraction to

be published on Monday, whether published an Sunday or not.

While obeying the mere letter of the plaintiffs demand, he

knew he was not meeting its spirit, and that the publication

on Sunday alone was not the atonement she expected. These

considerations, doubtless, occurred to the jury, and we cannot

say they gave them undue weight.

Doubtless, too, the jury, in determining the amount of their

verdict, thought something was due to the protection of the

public. The article in question, grossly libellous as it is, is

of a kind lamentably frequent in the columns of American

newspapers. There is probably no other country in the civil-

ized world where private character has so little security against

newspaper assault. The conductors of the press are neither

better nor worse than other men, but they are singularly reck-

less in the exercise of their great power. The anonymous

mode of its exercise blunts the sense of personal responsibil-

ity. In pandering to the morbid taste of their readers for

personal and worthless gossip, they assail private character

with contemptuous indifference, and are sometimes unwilling,

and always unable, to fully redress the wrong. That is the

nature of the case before us. Here was a cruel libel published

merely to make a paragraph. Here was an explanation so

published as to show that the persons having the matter in

charge thought it of no moment that the retraction should

receive the same publicity as the libel, though the latter had

outraged the sensibilities and sullied the character of an inno-

cent and unoffending woman. The jury probably intended to

show, by their verdict, that persons who have been libellously

assailed by the public press, heed not resort to acts of violence,

but can find redress by appealing to the laws. It would ill

become this court to teach a different lesson.
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The defendants in this case probably had no personal knowl-

edge of either of these articles until their publication, but they

must be held responsible as the proprietors of the paper.

The judgment of the court below is affirmed.

Judgment affirmed.

The Highway Commissioneks of the Town of

Rutland

V.

The Highway Commissioners of the Town of

Dayton.

1. Highway commissioners—their official character. They are a quasi

corporation. Suits by, or agaiust them, should be brought in their official,

not individual names.

2. Towns—;joint liability. In order to enable a town to compel an

adjoining town to contribute to the making or maintaining a bridge over a

stream dividing them, under section 18, article 16 of the township organi-

zation law, a legal liability to such contribution must be shown.

3. Liability—how shown. This may be, by the record of official acts;

b}r acts of possession and control; by the recognition and use of the ease-

ment, or in any manner evincing a complete understanding to that effect.

The mere use of a bridge or easement, opened by private enterprise or

general subscription by the public, creates no liability.

4. But, it seems that if a bridge, built by private means and dedicated

to public use, is not indicted as a public nuisance, but, on the contrary, if

it be used so much and so long by the public as to evince its usefulness to

them,' it should not continue to be a burthen to those who built it, and

may become a public charge. In such case, facts which do not, of them-

selves, afford a legal estoppel, or conclusion that there is an acceptance,

may be treated as affording proof of acceptance.

5. Appropriation—effect of protest. When the people of a township

petition for, and the highway commissioners recommend, a tax to repair

such bridge, but protest against being further liable, and the county super-

visors levy a tax and appropriate money for the purpose prayed for, the
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act, coupled with the want of authority torepair other than public high-

ways, would seem to be a recognition, notwithstanding the protest.

C. Instructions. It is error to instruct the jury that certain facts con-

stitute acceptance, facts being proper for the consideration of the jury.

7. Measure op damages. Liability being established, the town which

made the repairs, and paid or became responsible for the cost, can not

recover more than is shown to be one-half of the sum reasonably and

judiciously expended.

8. Immaterial issue. It can not be pleaded in such a case, that the

bridge is unlawful Dy reason of a law declaring the river a navigable

stream.

Appeal from the County Court of LaSalle county ; the

Hon. Charles H. Gilman, Judge, presiding.

Messrs. Bushnell & Bull, and Mr. G. S. Eldridge, for

the appellants.

Messrs. Dickey, Boyle & Richolson, Mr. J. B. Rice, and

Mr. D. S. Snow, for the appellees.

Mr. Justice Walker delivered the opinion of the Court

:

This was an action on the case, brought by appellees in the

county court of LaSalle county, against appellants. It

appears that the towns of Dayton and Rutland a*e organized

under the township law, and are adjoining; that they are

divided by Fox river; that a highway, leading in a northerly

direction through these towns, crosses the river at the village

of Dayton ; that, in 1853, abridge was built across the river at

that point, which became a part of the highway, and was used

for public travel by the people generally. It is claimed by

appellees that the bridge became a public bridge which both

townships were bound to keep in repair, and having become

dangerous to travel and needing repair, appellees notified

appellants that the bridge was unsafe, and requested them to

unite with them in repairing it ; and again gave them written

notice to repair within twenty days, or appellees would do so

and look to appellants for one-half of the cost.
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Appellants denied that the bridge was built as a town bridge,

or ever became such, and that it was built by private enter-

prise, and that the town of Rutland was in nowise required to

aid in repairing the same, and refused to contribute for the

purpose. Thereupon, the commissioners of highways of the

town of Dayton proceeded to and repaired the bridge, and

brought this suit to recover contribution from the town of

Rutland for half of the expenditure. On a trial in the court

below, the jury rendered a verdict in favor of appellees for the

sum of $1317.36, upon which judgment was rendered, and

from which this appeal is prosecuted, and a reversal is asked.

Appellants assign as error, that the court below admitted

improper evidence ; rejected proper evidence; the court gave

improper instructions on behalf of appellees ; refused proper

instructions asked by appellants ; in overruling the motion for

a new trial and in arrest, and that the verdict and judgment

are against the law and evidence.

It is first argued that the suit was improperly brought ; that

it should have been brought in the individual names of the

officers, as commissioners. By section 2 of article 12 of the

township organization law, it is provided that, in all suits, the

several towns shall sue and be sued by their names, except

where town* officers shall be authorized by law to sue in their

name of office for the benefit of the town. Section 9 provides

that, in suits by or against town officers in their name of office,

costs shall be recovered as in like cases between individuals.

Section 18 of article 16 provides that, whenever any adjoining

towns shall be liable to make or maintain any bridge or bridges

over any stream dividing such towns, or on the line dividing

such towns, such bridge or bridges shall be built and repaired

at the equal expense of said towns, without reference to the

town lines.

Section 20, of the same article, declares that, if the commis-

sioners of highways of either of such towns, after reasonable

notice in writing from the commissioners of highways of- any

other of such towns, shall neglect or refuse to rebuild or repair
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any such bridge or bridges, it shall be lawful for the commis-

sioners so giving notice, to make or repair the same, and then

to maintain a suit in their official capacity against said commis-

sioners so neglecting or refusing to join in such making or repair-

ing; and in siuch suit the plaintiff shall be entitled to recover

one-half of the expenses of such building or repairing, with

costs of suit, and interest.

The 21st section provides, that any judgment recovered

against commissioners of highways in their official character,

shall be a charge on the town, and collected in the same man-

ner as other town charges, except when the court shall certify

that the neglect or refusal of the commissioners was wilful or

malicious, in which case they shall be personally liable for

such judgment, and the same may be enforced against them in

the same manner as against individuals. These seem to be

the only provisions relating to the question under consider-

ation.

Had the general assembly intended that these officers should

sue in their individual names, it seems to us that it would

have been so declared in terms. But the provision is, that

they shall sue in their official capacity ; and to ascertain

precisely what is meant by the phrase, is a question by no

means easy.

In the case of Manlove v. McHatton, 4 Scam. 95, it was held

that where a note was given to the individual who was school

commissioner, for the use of the inhabitants, etc., his successor

might sue in the name of "school commissioner of the

county;" and that the name of the individual might be

stricken out as surplusage. It is true, in that case, the stat-

ute authorized the suit to be brought in the name of "school

commissioner of the county ;" and when the statute requires

a suit to be brought in the official capacity of highway com-

missioners, we can see no objection to dropping the individual

names of these officers. They are called in the statute, and

are generally known by the name of, highway commissioners;

and it is conceded that they are a quasi corporation.
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If they were to sue in their individual names as commis-

sioners, and their term of office should expire pending the suit,

it would abate, as they would no longer act in an official

character, and hence could not further maintain the suit in

that capacity. And it may be a serious question, whether the

suit could be revived in the names of their successors ; and if

it could, then the same difficulty would present itself, in case

their predecessors had acted wilfully or maliciously, in render-

ing judgment, so as to hold them liable, as the successors

could not be made personally responsible for the malice or

neglect of their predecessors. When they have so acted, there

is no difficulty in making proof of who the commissioners

were who had thus rendered themselves liable, and having it

so appear in the judgment. To carry out that provision of the

statute, such would have to be the practice, in case their term

of office had expired before the judgment should be rendered,

whether the suit should be brought in one or the other mode.

Again, it seems to have been the practice to bring such suits

in the mode adopted in this case. See Commissioners of High-

ways, etc. v. Harper, 38 111. 103; Commissioners of Highways,

etc. v. The People, 38 111. 347. It is true, that the question

here presented was not raised in those cases, but it shows that

the construction was given in both of those cases that the suit

should be brought in the mode here adopted. The statute

will certainly as well bear this as the other construction, and

as we can foresee no inconvenience arising from it, we have no

hesitation in adopting it. A judgment against persons not

occupying the office of commissioners, would not bind the

town. If against the successors of those who committed the

wrong, they could urge that they did not omit the duty, nor

could a judgment be rendered against them in personam for

the neglect of duty by their predecessors. For these reasons

we are of opinion that the suit was well brought.

The case of Galway v. Stimson, 4 Hill, 136, does not apply,

as the statute of New York is essentially different from ours.

Their statute declares no suit shall abate by the death of such
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officer, but the court shall substitute the names of the succes-

sors in such office. Our statute contains no such provision.

The statutes being unlike in their provisions, different con-

structions must be given.

The 18th section of the act of 1865, is relied upon to render

appellants liable for half the expense incurred in repairing

this bridge. The question arises, whether appellants were

liable to repair before the labor was performed on the bridge,

as this section does not impose such a duty unless it be where

the town had erected, or joined in its erection, or had previ-

ously become, in some other mode, liable to perform such

duties. By erecting the bridge, or by joining another town in

its erection, by recognizing its erection or repair as a duty

devolving on the town by resolution, or by the proper town

authorities making necessary repairs, the liability of the town

would be created or recognized.

It appears that this bridge was originally built by private

enterprise, in Avhich the public authorities did not participate.

Subsequently, the bridge being free to public travel, the ford

near the river was abandoned, and the travel thenceforth was

over the bridge. In February, 1855, the commissioners of

highways of Rutland township laid out and established a pub-

lic highway, commencing at this bridge, running in an easterly

direction through the town. The road was traveled by the

public and worked by the highway commissioners. The first

bridge erected where the present structure stands was car-

ried away by high water and ice in 1857 ; and when the bridge

was subsequently erected, the board of supervisors appropria-

ted §500 for the purpose, and a tax of sixty cents on the one

hundred dollars was imposed on the property in Rutland on

the petition of citizens and recommendation of the board of

commissioners of that town, but there was a protest in the

petition and recommendation against the town becoming lia-

ble for its future maintenance. Subsequently, the highway

commissioners nailed boards across the end of the bridge in

their town to prevent persons from passing over it and' receiv-

ing injury on account of its unsafe condition.
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We are clearly of the opinion, that the persons who erected

the bridge intended to dedicate it to public use ; and as equally

clear that the officers of the town of Dayton regarded their

town as liable to repair. The fact that they proceeded to

make the contract for rebuilding the bridge, is evidence of

that fact. On both of these propositions the evidence is clear

and satisfactory, and they require no discussion.

But it is urged that the town of Rutland is not liable, as the

officers of the town have never accepted the deVlication, or

done any act either recognizing or creating such a liability.

At the common law, slight circumstances have been held to

warrant the inference of an acceptance of such a dedication.

In the case of The King v. The Inhabitants of West Riding, 2

East R. 342, Lord Ellenborough, in delivering the opinion

of the court, said that, at the common law, counties are charge-

able with the repair of bridges unless it be shown, under the

statute of the 22 Hen. 8, C. 5, that some persons, lands, tene-

ment!, or bodies politic, are chargeable with their repair. And
it was held that, whilst public travel over a bridge did not

necessarily fix the liability of the county for such repairs,

it was sufficient to require the county to show that some other

person was bound to repair ; that the fact that it was adopted

by the public travel over it, was evidence that it was not a

nuisance ; that no person could impose an unsafe bridge upon

the public, and it may be treated as a nuisance and indicted

as such. And' it is held, that if the public lie by, without

objection, and make use of it for some time, it is evidence that

they adopt the act ; and the bridge becoming of public benefit,

the burden of repair ought properly to fall upon the public.

Lord Coke is referred to, where he says, in 2 Inst. 700 : "If

a man make a bridge for the good of all the subjects, he is not

bound to repair it ; for no particular man is bound to repara-

tion of bridges by the common law, but ratione tenurce or pre-

scriptionis." He also says : "But admit that none at all were

bounden to the reparation of the bridge, by whom should it

be repaired, by the common law? The answer is, by the
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whole county, etc., wherein the bridge is, etc. ; because it is

for the common good and ease of the whole county." Lord

Ellenborough says : "Now, that this bridge is for the com-

mon good, is. proved by the use of it by all of the King's sub-

jects passing that way, by its not having been treated as a

nuisance, but acquiesced in. Then, after«having enjoyed the

benefit of it, shall the public object to it when they begin to

feel the burden of repair ?"

The case of Rex v. West Riding, etc., 5 Burrow, 2594, an-

nounces the same rule. This last case is, in very many of its

features, similar to the one under consideration. The rule

announced by Mr. Justice Aston, in that case, is still broader.

It is, "That if a man build a bridge, and it become useful to

the county in general, the county shall repair it." The case of

The State v. The Town of Crampton, 2 N. H. 513, announces

the doctrine that, though a bridge be erected, not by the pub-

lic, it may still become a public charge in respect to repair.

It is there said the true test is, that if the bridge is dedicated

to the public, if used by the public and found to be of general

utility, it should not continue a burthen to the individuals

who built it. It is also said, though the use and repairs of it

by the public may have been under a protest against their lia-

bility, and for a shorter period than twenty years, liability is

nevertheless fixed if the bridge was not indicted as a nuisance,

and it be used so much and so long by the public as to evince

its usefulness to them.

Then, it only remained to show, that the town of Rutland

accepted the dedication. This court has repeatedly held, that

to render a dedication complete, the owner must intend to

appropriate the easement in the land to the public, to be per-

manently appropriated to the particular use intended ; and

the public must accept it for the use intended by the donor.

An acceptance may be manifested in a variety of modes. The

most usual and satisfactory evidence of the fact is, by its appro-

priation to the specific use by the public officers having con-

trol of the easement. Where a road is dedicated, its acceptance
5—60th III.
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is inferred by the acts of those having the care of public

highways, by recognizing and controlling it in the same man-

ner as they do other highways ; by repairing it when required;

by having obstructions removed when needed, together with

various other acts, which indicate a recognition that it is

exclusively for public use. That they so regard it, may also

be inferred from their declarations ; by placing it on a map of

the roads of the town, or any act which manifests a design by

them to treat it as one of the highways of the town. And we

have seen, from the authorities above quoted, that at the com-

mon law, the mere fact that a bridge was traveled by the pub-

lic such a length of time as to create the presumption that it

was of public benefit, caused it to become a public charge,

unless the burthen was shown to be on others ; and that the

public authorities might have it indicted as a nuisance, if not

of public utility.

In this case there are, in addition to the fact that the bridge

was continuously traveled by the public without let or hin-

drance, which we do not hold, of itself, as affording a legal

estoppel or conclusion that there was an acceptance, but sim-

ply as a fact tending to prove an acceptance, other circumstan-

ces tending to prove that fact. The bridge was not placed on

the highway, but some distance from it, and yet the road was

obstructed leading to the ford of the river, and travel turned

over the bridge, and the record fails to disclose any evidence

that those having charge of the roads, and whose duty it was

to repair them and remove such obstructions, ever had, or

attempted to have, them remo\ed. On the contrary, they

seem to have acquiesced in the obstruction of travel by way of

the ford for the whole period, from the rebuilding of the bridge

in 1857 until it was again rebuilt, and out of which this con-

troversy arises.

Again, the road commissioners of Rutland established and

opened a road from the east end of the bridge, running

easterly through the town. They thus led public travel to the

end of this bridge that it might travel over it, instead of the
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ford of the river, where the public highway previously ran

;

and if the way leading to the bridge was private, and the

bridge was private, they terminated a public highway in a pri-

vate way and at a private bridge, when their duty required

them to terminate the road at a point where "the travel would

have the right to pass therefrom in some other direction than

by that over which they traveled to its terminus. But even

if the private way leading to the bridge became a public road

by locating a road to the end of the bridge, still, the bridge

itself was private unless previously accepted, or was then

accepted, by the commissioners, in locating the road.

Again, one of the highway commissioners of Rutland town-

ship boarded up the east end of the bridge so as to prevent

travel from passing over it, as he says, to prevent litigation,

in which an accident might involve his town.

When the bridge was carried away by the flood and ice, a

large number of the citizens of the town of Rutland petitioned

that a tax, sufficient to yield about $1000, should be levied on

the taxable property of their town to aid in rebuilding the

bridge. And they must have known that such a tax could not

have been legally levied to aid in the construction of a private

bridge. And the highway commissioners of Rutland town-

ship recommended the board of supervisors to levy a tax of

sixty cents on the one hundred dollars' worth of taxable prop-

erty in their town, to be used in reconstructing the bridge.

And they must have known they could only legally recom-

mend the levy of such a tax to build or repair a public bridge,

which their town was either in whole or in part liable to

repair.

It is true, that the petition of the citizens and the recom-

mendation of the highway commissioners were coupled with

a statement that these several acts were not to be held to ren-

der the town liable to future repairs. If these commissioners,

or their predecessors, had recognized this bridge as a public

highway, and thus accepted it as such, then such a pro-

test could not have any effect one way or the other; or, if by
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recommending the levy of the tax, they intended to recognize the

bridge as a town charge, the protest could not prevent the lia-

bility of the town, Nor would it have any effect on acts of

recognition, if any were shown, by their successors. When
officers perform official duties, the law attaches the legal effect

to be given to such acts, and no protest of the officer can

change the result flowing from the act.

These were all acts tending to prove an acceptance of the

bridge, to be considered by the jury. And it was for them to

say whether they all, together, or any one or more of them,

proved an acceptance of the dedication. If there was an inten-

tion on the part of the highway commissioners to accept, and

that Avas manifested either by declarations or acts, then Rut-

land township is liable to contribute to the expense of the

rebuilding of this bridge.

It is objected that the court erred in admitting the plat of

the State road, crossing Fox river at the place where the

bridge was erected, in evidence. We do not perceive how the

admission of this plat could, in the slightest degree, affect the

rights of appellants. It was not questioned that a State road

ran near to the bridge, and the plat may have been of use to

the jury in learning the relative position of the ford and the

bridge. As we can see no injury resulting, or likely to result

from its admission, we can not reverse for that reason, even if

it was improperly received as evidence.

It is also urged that the resolution of the board of supervi-

sors, making an appropriation for the rebuilding the bridge,

was improperly admitted in evidence. It is an elementary

rule, that if evidence is admissible for any purpose, it should

not be rejected. In this case, it was material for the jury to

know who constructed the bridge erected in 1857, and from

what source the funds were obtained. On the part of appel-

lants, it was contended that the bridge was a private enter-

prise, whilst appellees contended that it was a public bridge,

constructed and recognized as such. To show that it was so

regarded by the board of supervisors representing the whole
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county, the resolution was properly admitted. There was no

error in the admission of this evidence.

It is again urged, that the court below erred in rejecting the

evidence offered to prove that the bridge was not of public

utility ; that there were other bridges which accommodated

the public in going to and returning from their places of busi-

ness, and that the bridge accommodated private individuals.

The question was, whether the proper officers had recognized

the liability of the town ; whether they had accepted the

bridge as a dedication, and not whether it would be to the

advantage of the town to do so, and appropriate the bridge to

public use. This being the question, it did not matter whether

it would be judicious to adopt it if the officers had not already

accepted it. The evidence was properly rejected.

It is next urged, that the court below erred in giving

instructions for appellees. It is claimed that their first

instruction is too general. It is technically incorrect, as it

does not confine the liability of the town to repair, to public

bridges. And as a town is only charged with the repair of

such, this instruction should have so informed the jury. The

very question lying at the foundation of the right to recover

was, whether it was a public bridge. Until that was estab-

lished, there could be no liability.

The third of appellees' instructions was erroneous. It

informs the jury that, if the highway commissioners in Rut-

land laid out and opened a public road to the end of the

bridge, that fact would render the town liable for repairs. As
this was originally a bridge built by individuals, the question

should have been left to the jury whether they had donated it

to the public, and the public had accepted it. The opening

of a public road to the end of the bridge did not, as a legal

conclusion, render the town liable for repairs. That was a

circumstance tending to show an acceptance of the dedication.

The fourth of appellees' instructions is liable to the same objec-

tion. The fifth instruction erroneously asserts that, although

this bridge was built by private individuals, still, if the town
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authorities permitted the public to travel over the bridge, and

repaired the roads leading to the bridge, the towns thereby

became liable for its repair. We are at a loss to perceive how
the town officers could prevent the public from traveling over

the bridge. If private property, they could not close the

bridge without becoming trespassers. And the law imposed

the duty of repairing all public roads in their towns. If this

instruction is correct, then the commissioners had no option

whether they would or not accept the dedication, but had the

liability thrust upon them without their consent, and they

were deprived of the right to determine whether the bridge

was of such public necessity as to require its adoption as a

public highway, for the repair of which the town should be

liable. These facts, as we have seen, were for the considera-

tion of the jury in finding on the question of an acceptance by

the town officers, but they did not form legal conclusions or

estoppels.

The instructions were not sufficiently limited as to the

measure of damages. If Rutland is liable, it is only for one

half of the cost of repair reasonably expended. Dayton could

have no right to wasteful ly or recklessly expend money, and

impose half of the burthen upon Rutland. Appellees had no

right to recover half of the appropriation made by the county,

but may participate in any donation made to towns to aid in

repairing the bridge. But if any donation was made to the

town of Dayton to relieve that town from a portion of the

expense of constructing the bridge, then Rutland would not

have a right to participate in such donation. The instructions

were not sufficiently specific on this question.

It is next urged, that the court erred in refusing instruc-

tions asked by appellants. Whilst a portion of them assert

correct principles as to a dedication and acceptance of the

bridge, they use the word transfer instead of dedication. The

term might be regarded by the jury as requiring a written

transfer. In fact, the language rather implies a conveyance

than a parol gift, and with that construction they would be
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erroneous, as such a dedication may be effectually made by

parol, or mere acts of acquiescence, anft the like. With this

correction, no objection is perceived to the third and fourth

of appellants' instructions.

The sixth of appellants' instructions was unobjectionable, as

the mere fact that the town had repaired its public roads,

including that leading to the bridge, could not, as a legal prop-

osition, create a liability to repair, but the court might well

refuse to give it, inasmuch as there were other circumstances

in connection with that from which an acceptance might be

inferred, and consequently liability to repair. An instruction

can not be said to be entirely fair which simply selects one of

several facts tending to defeat liability, unless it concludes the

case, and base an instruction on it alone, but it should be more

general and comprehensive in its scope.

The seventh is not explicit as to the dedication, but required

that the bridge should have been turned over to the town

authorities. From this, the jury would probably infer that a

formal surrender should have been made, when such is not

the case. Merely permitting the public to use the bridge,

without objection, for a length of time, may, if the surround-

ing circumstances justify it, amount to a complete dedication,

without any formal donation, or formal offer to give it to the

public. This, then, rendered this instruction vicious, and it

was properly refused. The same objection applies to the

eighth.

The tenth instruction asked by appellants was properly

refused. It assumed, as a matter of law, that the petition and

recommendation that a tax be levied to rebuild the bridge

after its destruction in 1857, coupled with a statement that the

town should not be liable for future repairs, did not render

the town liable. That was a question for the jury. If the

officers regarded the bridge a town charge, and recommended

the levy of the tax because they so regarded it, and not as a

mere gratuity to private individuals, then it was a recognition

which, if not previously accepted, rendered the town liable.
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Their intention in performing the act would govern. It was

for the jury to find whether the condition was based on some

promise that the town should not be required to repair, or

other consideration.

The eleventh instruction is not correct in the last clause,

which asserts that appellees are entitled to recover no more than

one-half of the amount for which a competent and responsible

bridge builder offered to construct it at the time. This refers

to none of the circumstances surrounding the transaction.

The plan of the work, the time when payments could be made,

and the material used, would all contribute to make a material

difference in the contract price. If the town of Dayton only

had half of the money on hand, and the time when the bal-

ance should be paid depended upon when the other half could

be obtained from Rutland, then all must see that the con-

tractor would, of necessity, increase the price. Had the

instruction been given, the jury could not have considered any

of these circumstances, if they existed and appeared from the

evidence. This instruction does not confine the proposition

to the work as it was done, and the character of the payments

to be made.

The twelfth of appellants' instructions was properly re-

fused. The mere fact that the Greens, wThether for the pro-

motion of their own interest, the public good, or for other

reasons, saw proper to indemnify the town of Dayton from

payment of more than $1000, did not release the town of Rut-

land from liability, if it existed, for the payment of one-half

of the cost of repairing the bridge. Nor is the thirteenth

instruction correct. If the town of Dayton has paid, or become

liable to pay, for the repairs, they have the right to recover

one-half of the amount, if the sum is fair and reasonable.

It was also objected, that Fox river was, by an act of the

legislature, declared to be a navigable stream, and this bridge

is an obstruction, and is therefore unauthorized. Whether or

not the charter, previously granted, authorized its construc-

tion, or whether or not its construction is in violation of the
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right of the public to navigate the river, can not be raised col-

laterally in this proceeding. If it obstructs navigation, and

is violative of the law declaring the stream navigable, it can

be indicted and abated as a nuisance. When the question

shall be thus directly presented, it will then be determined.

The judgment of the court below, for the errors indicated

in this opinion, must be reversed, and the cause remanded.

Judgment reversed.

The Chicago Artesian Well Company et al.

v.

Francis E. Corey et al.

1. Mechanic's lien—how acquired. The law of lien enacted in 1845

applied only in cases of express contracts to furnish materials or labor.

That of 1861 enlarges the provision so as to cover all contracts, express or

implied.

2. Lien—proof—request. Proof of labor or materials furnished within

one year after request, express or implied, will sustain the lien.

3. Same—second purchaser. A sale of the property after the lien is fixed,

to a party cognizant of the encumbrance, gives him no rights as against the

lien.

4. Same—diversion of materials. The diversion to other uses, without

collusion of the seller, of a portion of the materials purchased for use upon

the premises, does not tend to defeat the lien respecting it.

5. New evidence. Upon a third trial, new evidence tending to set

aside a former decree, must be distinct, positive and overwhelming.

6. Collaterals—sale of by holder, when void. One to whom securities

are pledged for security of a debt, can not become the purchaser at his own
sale.

7. Such sale, if illegal, docs not cancel the securities, but the pledgee

is remitted to his former rights respecting them.

Appeal. from the Superior Court of Cook county ; the Hon.

Joseph E. Gary, Judge, presiding.
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This was a proceeding to enforce a mechanic's lien.

The original petition was filed April 6, 1867. It appears

that A. F. Croskey held the legal title to the southeast quarter

of southeast quarter of section 1, town 39 north, range 13

east, in the city of Chicago—George A. Sh lifekit, being his

partner in business, having an equitable interest, and the firm

being owners of valuable improvements upon the land. The

firm purchased lumber of Francis E. Corey & Co., composed

of Corey and Amasa Dwight, and thereby became indebted

about |2500. The original proceeding was against Croskey

alone, but Shufeldt joined in the answer.

The Chicago Artesian Well Company came in as a defendant,

alleging purchase of the property from Croskey and wife,

March 10, 1867.

Munn & Badger also became defendants, setting up -a mort-

gage for some §11,000, dating before the sale to the well com-

pany.

A trial was had, resulting in a decree favorable to the peti-

tioners. The judgment was reversed and the case remanded

by the Supreme Court on account of error in draft of decree.

48 111. E. 442.

In June, 1870, an amended petition was filed, followed by

amended answers. Upon the hearing, the court dismissed the

petition on the ground that the petitioners had not established

their lien. This decree of dismissal was reversed, and the

case again remanded at the September term, 1870. (57 111.

251.) A third trial was had, in which further and new testi-

mony was taken tending to defeat the claim of the petition-

ers. It was also shown that A. C. & O. F. Badger, who held

bonds secured by a $100,000 mortgage on the property, had

caused them to be sold at auction, becoming themselves the

purchasers, and claimed to hold them upon the sale, and to

enforce a prior lien for a balance, under the proceedings conse-

quent upon the petition.

Upon the hearing, the court sustained the lien and decreed

the sale of the property for the payment of the amount proved,
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after payment of the claim of Badger & Darling, for whom he

held bonds in trust.

The Artesian Well Company then again appealed to this

court.

Messrs. Goudy & Chandler, and Mr. J. N. Jewett, for

the appellants.

Messrs. Waite & Clarke, for the appellees.

Mr. Justice Breese delivered the opinion of the Court

:

This was a petition for a lien by material-men, and has been

before this court several times.

At the September term, 1870, it was held by this court, on

the testimony then in the record, that a lien had been estab-

lished by the petitioners. It now comes before this court with

the testimony of Wm. T. B. Read superadded, and a bill of

interpleader filed by A. C. & O. F. Badger.

By stipulation, the record and abstract filed at the last Sep-

tember term is to be taken and used as parts and portions of

the record necessary for this appeal, so far as the facts of the

case appear in that record.

The principal witnesses for the petitioners, as appears by the

original record, were, Dwight, one of the petitioners, and Cros-

key and Shufeldt, two of the defendants, and several others;

and from their testimony we decided, at the last term, a lien

was established. It remains to inquire, does the testimony

of Read conduce to a different result ?

Upon a careful examination of his testimony, we do not

think it weakens, in the slightest degree, the claim of the

petitioners to a lien.

Read states he bought all of this lumber, when the proof

is he bought none of it. The contract for the lumber was

made with one of the petitioners, Dwight, and Croskey, for

the company, and to be delivered on Read's orders. Pie is

contradicted also in another point, that the price was agreed
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upon. This he could not know, as he was not present at the

time the contract was made. His "thinking" the price Avas

" $14," is no evidence that the price of the lumber was $14jper

thousand, and so agreed and understood by the contracting

parties. His evidence does not appear well in the printed

abstract, and as he was personally present before the Superior

Court, and there examined and cross-examined, he could not

have made a favorable impression upon that court. His evi-

dence fails to overthrow that of the other witnesses, on whose

testimony a lien was declared to have been established, at the

last term. The great preponderance of the testimony is in

favor of a lien under the act of 1861. This act requires only,

in order to create a lien, so far as the agreement of the owner

of the land and the mechanic or material-man is concerned,

that labor or materials should be furnished at the request of

the owners of the land, for erecting or repairing any building

thereon, when no price is agreed upon, or no time is expressly

fixed for the payment of such labor or materials, provided, that

the work is done and materials furnished within one year from

the commencement of the work, or the commencement of fur-

nishing the materials. A contract arises by implication from

these facts, the existence of which creates a lien on the land.

To bring a case within this act, it is only necessary, by a material-

man, to show that he, at the request of the owner of the land,

furnished him with materials for making improvements on the

land, and the material-man, afterwards, in compliance with

this request, furnishes the materials, and they are used for the

purpose indicated: then a lien is created, by the act of 1861,

for the value of the materials, provided they are furnished

within one year, and there need not be any other agreement,

express or implied, in order to the creation of the lien.

"VVe are satisfied, from a full review of the whole case, in the

light of the additional testimony of Read, that petitioners have

established a lien on these premises. The request of Croskey

and company, to the petitioners, to furnish to Read the lumber,

to be used on the artesian well premises, and being furnished
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under this request, and used on the premises, are all the ele-

ments essential to the creation of a lien under the act cited.

That this lumber was *put into the buildings on the artesian

well premises, is too clear to admit of doubt. The fact that a

small portion of it was diverted to other uses,. can not preju-

dice the claim of the petitioners, as they delivered the lumber

for a specific purpose, on request, on the land of the defend-

ants.

We perceive nothing in the testimony of Read to change

the conclusion we reached at the last term. The whole ground

was then carefully examined, and we see no reason why we

should retrace our steps.

The fact that some of the lumber especially bought for

buildings on these premises was diverted by the purchasers to

other purposes, can not have the effect to destroy the lien, nor

is there any satisfactory evidence that any considerable portion

of it was so diverted. To claim an exemption from a lien on

this account, the proof of the quantity diverted should be

clear. The knowledge of the fact, if it existed, was with the

defendants, and the onus was upon them to supply such proof.

Another point made by appellants is, that the note was can-

celled. The note was filed in the cause, but the record does not

show it was for cancellation. If it was cancelled, then there

would be strong equitable grounds for allowing interest on the

account, the justice of which had been admitted, and payment

vexatiously delayed. Interest on the account would increase

the amount of the decree.

The remaining point is, that the Badgers were not entitled

to a lien, as provided by the decree.

It appears the Badgers held the bonds of this company,

secured by a mortgage on the premises. They attempted to

sell these bonds and become themselves the purchasers. This

sale, if illegal, but remitted them to their original rights, and

did not cancel the bonds. They exist in all their original

vigor, and they had a right to set them up for the amount

appearing on their face.
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There may be a trifle too much allowed the Badgers—it is a

mere trifle—and would have been corrected on motion to the

court. We will not send the cause -back on this account.

Appellants saw, or could have seen, the draft of the decree

before it was entered, and should then and there, in the Supe-

rior Court, sought a correction.

As to the point that these bonds should be surrendered to

Shufeldt, it is a sufficient answer to say, his right to demand

the bonds can not be asserted until he has paid the debt for

which they were pledged. The court in which the bonds are

filed can make such order in this respect as justice may

require.

Perceiving no error in the record, the decree must be

affirmed.

Decree affirmed.

James W. Martin

S. Corning Judd.

1. Redemption by creditor,—regularity of Ins judgment. A debtor

"who has failed to redeem within twelve months may confess judgment in

favor of another creditor upon a bonafide debt, for the purpose of enabling

him to redeem, but the indebtedness must be clearly shown and the pro-

ceeding free from suspicion.

2. Jurisdiction—a^enitf?/. A court acquires jurisdiction of a party

beyond reach of its process, on entry of appearance by attorney.

3. Appearance—when sufficient. The authority of an attorney appear-

ing in open court, will be presumed to be regular until the contrary is

shown. But in vacation, authority to confess judgment must affirmatively

appear; no presumption will be indulged as to his authority.

4. Ratification. Ratification of act done is equivalent to precedent

authority, and relates back to the date of the execution of the power.
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5. Setting aside judgments, void and voidable—at whose instance.

Collateral, as well as direct parties, may impeach a void judgment, as when
confessed through fraud and collusion without indebtedness. But if only

voidable, the .rule seems to be different, and only the party himself can

impeach it.

6. Right to redeem—when lost. A judgment creditor purchasing the

land within the twelve months, takes his grantor's right of redemption, but

loses his right to redeem as a creditor.

Writ of Error to the Circuit Court of Fulton county

;

the Hon. Chauncey L. Higbee, Judge, presiding.

Messrs. McCulloch & Winters, for the plaintiff in error.

Messrs. Goudy & Chandler, and Mr. S. Corning Judd,

in person, for the defendant in error.

Mr. Justice Scott delivered the opinion of the Court

:

This bill was to set aside a redemption of the lands in con-

troversy, and for an injunction to restrain the plaintiff in error.

from taking a deed under the sale subsequently made.

The land had previously been sold as the property of

Andrew Hoagland, on an execution issued out of this court,

on a judgment for costs, in the case of Mansfield v. Hoagland

et al., and at such sale the defendant in error became the pur-

chaser.

The right to the relief claimed, is based on the ground that

the judgment upon which the redemption was made was fraud-

ulently obtained by the plaintiff in error, by collusion with

other parties, in a court having no jurisdiction of the person

of Andrew Hoagland by any service of process, and whose

appearance was only entered by an unauthorized attorney, and

in a case where there was, in fact, no indebtedness due from

the judgment debtor to the redeeming creditor, the plaintiff

in error, and therefore the judgment was absolutely void and

the redemption a. nullity, and because the deed, if the plain-

tiff in error should be permitted to obtain one under the sale
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thereafter made, would be a cloud on the title of the defend-

ant in error when it should be perfected under the original

sale.

The defense set up to the case made by the bill, is :

First—That there was a bona fide indebtedness due from

Andrew Hoagland, the judgment debtor, to the plaintiff in

error, at the time the judgment was confessed.

Second—That McCulloch, the attorney who entered the

appearance of the judgment debtor in the circuit court of

Peoria county, was fully and legally authorized to do so by

Joseph C. Hoagland, the attorney in fact of Andrew Hoag-

land, and the power under which the attorney in fact acted

was broad enough to include the employment of the attorney

for that purpose.

Third—That the act of McCulloch in confessing the judg-

ment on his behalf, was subsequently ratified and confirmed

in all things by Andrew Hoagland, by an instrument under

seal, and hence, that the judgment was valid and the redemp-

tion legal.

The land in controversy had been, for a number of years,

and was still, the subject of litigation in chancery and at com-

mon law, between Mansfield and Hoagland and others, in the

various courts, at the time the defendant in error purchased it

at the sheriff's sale, on the execution issued out of this court.

During the period that these proceedings were being had, and

ever since, Andrew Hoagland resided in the State of Ohio,

but the business in relation to the land had been conducted in

his behalf by Joseph C. Hoagland, his attorney in fact, who

was a resident of this State. McCulloch, who is charged with

complicity in obtaining the alleged fraudulent judgment, was

the principal attorney of Andrew Hoagland in the protracted

controversy in regard to this property. He was employed by

Joseph C. Hoagland on behalf of his brother Andrew, and it

was through him that his fees and other expenses attending

the litigation were paid. The funds with which these expenses

were paid, were procured from the plaintiff, in error on the
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credit of Andrew Hoagland. Of this, there can be no doubt;

the evidence is all to that effect. The indebtedness thus cre-

ated was still subsisting at the time the judgment was con-

fessed—certainly to the amount of that judgment.

It appears that the land had been sold, and the twelve

months allowed by statute for redemption had expired before

the fact of the sale had become known to any of the parties

acting on behalf of Andrew Hoagland, the land being situated

in a different county from the one in which they resided. The

fifteen months allowed in which a creditor might redeem, was

also about to expire. Knowing of the indebtedness of Andrew

Hoagland to the plaintiff in error, McCulloch advised that a

judgment should at once be confessed so as to enable him to

redeem the land, which was accordingly done. There was no

time to consult with Andrew Hoagland, nor was it deemed

necessary, for the reason it was believed that Joseph C. Hoag-

land was fully authorized and empowered to act in his stead.

The debt was honestly due to the plaintiff in error, and the

purpose in view was lawful. Had Andrew Hoagland, him-

self, been present, no one would doubt his right to appear in

open court and confess a judgment expressly to enable the

judgment creditor to redeem the land, if there was a bona fide

indebtedness existing and due to such creditor. This would

be his clear legal right, so that he could make the property

pay as much of his indebtedness as possible. Phillips v. Demoss,

14 111. 410; Karnes v. Lloyd, 52 111. 113.

It would be alike lawful for the attorney to do the same

thing in the name of the principal, if his authority in the

premises was sufficient for that purpose.

There being a bona fide debt, in this instance, due to the

plaintiff in error, and the object to be attained a statutory

right, the transaction is relieved from any fraudulent inten-

tion. There was no purpose to wrong or defraud the defend-

ant in error. The interest that he then had in the premises

was the alternative right to have returned to him the amount

of his bid at the sale, with the statutory rate of interest, in

6—60th III.
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case this redemption was regularly effected under the provi-

sions of this statute ; or, in case the land should not be so

redeemed, he would be entitled to a deed in pursuance of

his certificate of purchase.

In Phillips v. Demoss, it was said that "the statute holds out

no inducements for a speculation at a sheriff's sale, beyond

ten per cent for the use of the purchase money, and the pur-

chaser can set up no equitable claim beyond that where the

redemption is made according to the provisions of the statute."

There being no taint of fraud, in fact, in the transaction,

the real question, and perhaps the only one that can arise that

materially affects the- merits of the case, is, whether the court

had jurisdiction to render the judgment under which the

redemption was effected.

The plaintiff in error employed James M. Rice, an attorney,

to procure a judgment against Andrew Hoagland, and for this

purpose the attorney filed, in the circuit court of Peoria

county, a declaration in assumpsit. The declaration was filed

in term time, and it does not appear that any process was ever

issued in the cause. At the same term of court McCulloch

appeared in open court and filed a cognovit, waiving service

of process and confessing a judgment in the sum of $500 in

favor of the plaintiff, and against the said Andrew Hoagland.

The authority of McCulloch to appear for Andrew Hoagland,

as his attorney, was derived solely from Joseph C. Hoagland,

the attorney in fact, who had, from the beginning, and still

had, the entire charge of his brother's business in relation to

these lands, and the litigation in regard thereto. It was

through him, and by him, that McCulloch was originally

employed, and he was especially authorized to appear for

Andrew Hoagland in the suit of the plaintiff in error against

him. It was in pursuance of that employment that he

appeared and confessed the judgment. It was under an

execution issued on this judgment that the redemption was

effected.
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The evidence shows that McCulloch was an attorney at law

practicing in that court, and his authority to appear as an

attorney for the defendant in that suit, does not seem to have

been doubted. It is a matter within the observation of every

one at all familiar with the practice in the circuit courts, and

in this court, that it is the constant practice, where there has

been no service of process, for the attorney to enter the appear-

ance of the defendant. His right to do so has never been

questioned, and his authority in the premises will be presumed

until the contrary is made to appear. Ransom v. Jones, 1

Scam. 291.

In this regard there is a broad distinction taken in the

adjudged cases where the proceedings are had in open court,

and where the judgment is confessed in vacation. In the lat-

ter case, the authority of the attorney must affirmatively

appear. No presumptions will be indulged as to his author-

ity. Roundy v. Hunt, 24 111. 598 ; Rising v. Brainard, 36

111. 79.

Had McCulloch, the attorney in this case, been authorized

even verbally by the defendant, Hoagland, to appear in open

court for him and consent that judgment should be rendered

against him, it is not doubted that the appearance of the attor-

ney would have conferred jurisdiction upon the court. He
was, however, employed by the agent and attorney in fact of

the defendant, with a view to enter the appearance of the

defendant in a case then pending in court. In pursuance of

his general employment, the attorney did appear in open

court and entered the appearance of Andrew Hoagland in a

cause then pending, which was sufficient, prima fade, at least,

to confer jurisdiction on the court. He has not since objected

that his attorney in fact transcended the power conferred on
him in the employment of counsel. He has not heretofore,

and does not now, complain that the attorney who appeared

on his behalf did so without authority from him, but on the

contrary, by an instrument under seal, has solemnly ratified

and confirmed all that his attorney did in the premises ; and
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the reasonable rule is, to regard such ratification as equivalent

to precedent authority, and as relating back to the date of the

execution of the power. Karnes v. Lloyd, 52 111. 113; Hauer's

appeal case, 5 W. & S. 473; Ransom v. Jones, 1 Scam. 291.

It may be doubted whether the defendant in error stands in

a position to question the right of McCulloch to appear in

open court as the attorney of Andrew Hoagland and confess

a judgment in his name, whether he had any rightful author-

ity or not. While the question is not free from difficulty, we

are inclined to hold that the view that he does not occupy such

a position, is better sustained on principle and authority.

Upon the same principle, a party might dispute the right of

an attorney to appear in that court and plead in the name of

the defendant. We do not understand upon what principle a

third party may interpose any such objection. It is a matter

between the attorney and the client, in which a mere stranger

may not intermeddle.

The bill proceeds on the theory that, where there has been

no service of process on the defendant, and the appearance of

the attorney is unauthorized, the judgment is absolutely

void. But, in case the attorney, who enters the appearance

of the defendant, is unauthorized, is the judgment void or only

voidable? If such a judgment is void, it is not doubted that

any one, injuriously affected by it, may equitably have it set

aside in any proceeding, collateral or otherwise ; but, i-f it is

only voidable, the rule seems to be different, and only the

party himself can impeach it. It is a plain principle of law,

that where an act is only voidable, the party himself, if laboring

under no disability, may ratify it, and it will be as binding as

though it had been originally legal. No reason is perceived

why a party may not, upon this same principle, ratify a judg-

ment that, under certain circumstances, might be voidable. It

is essential, to make the judgment even prima facie valid, that

there should be a bona fide indebtedness existing between the

parties, to give the court jurisdiction. If a judgment should
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be collusively confessed in a case where no indebtedness what-

ever existed, it would be fraudulent, and any party whose

interest might be affected, could properly attack it. Phillips

v. Demoss, 14 111. 410; Ransom v. Jones, supra; Denton v.

Noyes, 6 Johns. 296 ; Hauer's Appeal, 5 W. '& S. 473 ; Letvis

v. Smith, 2 Serg. & R. 142 ; Fumerman v. Leonard, 7 Allen,

54; Field v. G76&8, 3 Peters' C. C. R. 155; Tichout v. Cilley, 3

Yer. 415 ; #£. Albans v. Bush, 4 Yer. 58 ; Fillsbury v. Dugan, 9

Ohio, 117 ; .Browm v. Nichols, 42 N. Y. 26; Hotbert v. 1/W-
gornery, Ex'rs, 5 Dana, 11.

The only remaining point that we deem material to be con-

sidered, is that made by the amendment to the bill, which

charges that the plaintiff in error was the grantee of Andrew
Hoagland at the date of the redemption. If he was, in fact,

the grantee, and the owner of the equity of redemption, it

seems quite clear that he could only redeem the land from the

former sale within the twelve months fixed by the statute.

But we do not think that the charge is sustained by the evi-

dence. The deed itself bears a subsequent date, and it is cer-

tainly better evidence than that produced from the failing and

uncertain recollection of the witness, Andrew Hoagland. No
other deed is produced, and it does not sufficiently appear that

any other, in fact, ever existed.

In the view that we have taken, the bill presents no equit-

able grounds for relief, and the decree, for that reason, is

reversed, the injunction dissolved, and the bill dismissed.

Decree reversed.

Justices Beeese, Thornton and Sheldon, dissent.
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K. Hobert Hills

V.

The City of Chicago.

1. Delinquent taxes—who may make the sale. Where the city collector

applied to the court for an order for the sale of real estate for the payment

of delinquent city taxes and assessments in the mode pointed out by the

city charter, and an order was so made by the court, such order authorizes

the collector, and no one else, to make the sale, precisely as though he had

been so ordered in specific language.

2. Constitution—prohibitory clauses—their effect. Section 4 of Article

IX of the constitution requires the legislature to provide, in all cases where

a sale of real estate is necessary to collect taxes and special assessments for

State, county, municipal or other purposes, that a return shall be made to

some general officer of the county having authority to receive State and

county taxes, "and there shall be no sale of the said property for any of

said taxes or assessments, but by said officer, upon the order or judgment

of some court of record :
" Held, that this provision prohibited the court

from rendering a judgment for the sale of real estate for such taxes on the

application of any person but the general county officer named, and that

no other but him could make the sale.

3. Same—interpretation. In giving an interpretation to this clause, no

aid can be derived by a comparison with other clauses of that instrument,

as it stands alone, disconnected from other clauses.

4. In such case the cardinal rule is, that it must be so- construed as to

give effect to the intent of the people in adopting it. Where the words

employed, when-taken in the ordinary sense and their grammatical arrange-

ment, embody a definite meaning which involves no conflict with other

parts of the same instrument, then the meaning thus apparent on the face

of the instrument is the only one that can be presumed to have been in-

tended to be conveyed, and there is no room for construction.

5. It must be presumed that the people who adopted the constitution

understood the force of the language used, and that language has been em-

ployed with sufficient precision to convey the intent, and unless examina-

tion demonstrates the presumption does not hold good in the particular

case, nothing will remain but to enforce it.

6. The language employed in this section is plain and unambiguous,

conveys a definite meaning, and involves no absurdity, conflict or incon-

sistency, when compared with other parts of the instrument. In such a

case, the argument drawn ab inconvenienti can not apply to the interpreta-

tion, but to the policy of the prohibition itself.
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7. When an act is prohibited by clear and unambiguous language of the

constitution, the policy of such inhibition, or the inconvenience that may
ensue from its enforcement, is a matter with which the court has no con-

cern, its duty being to faithfully enforce it.

8. The first branch of the section enjoins upon the legislature the duty

of providing that a return of unpaid taxes and assessments be made to some

general officer of the county having power to receive State and county

taxes, it being the object to promote public convenience and economy. Had
the clause gone no further, it would have been incapable of enforcement

by any other department of the government, until the legislature had

adopted enactments to carry its provisions into effect. The last clause was

designed to produce prompt action. Its effect began with the adoption of

the constitution, and annulled all laws in conflict with its provisions.

When such a constitutional provision is adopted it abrogates all laws con-

flicting therewith. Snch may not be a rule of universal application, but it

does apply when a particular proceeding authorized by a former statute is

prohibited by the constitution.

Appeal from the Superior » Court of Cook county; the

Hon. Joseph E. Gary, Judge, presiding.

Messrs. Hitchcock, Dupree & Evarts, for the appellant.

Mr. M. F. Tuley, for the appellee.

Mr. Justice McAllister delivered the opinion of the

Court :

At the March term, 1871, of the Superior Court of Cook

county, the collector of the city of Chicago, upon his report

of special assessments, for municipal purposes, remaining un-

paid, upon a certain special assessment warrant, made applica-

tion to that court pursuant to the 12th section of chapter 9 of

the city charter, for judgment against the several lots and par-

cels of land described in said warrant, according to the form

of the statute in such case made and provided.

The appellant, as owner of a portion of the property de-

scribed, appeared at the term stated, and, under the provisions

of the 15th section of said chapter, filed objections to such

judgment, of which the only material one is as follows: "This

application by the city collector is in violation of the provi-

sions of section 4, article 9 of the constitution of this State."
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The court overruled the objections, entered judgment against

each lot for the sum annexed to it, being the amount of the

assessment and costs due and unpaid, and ordered such lots, or

so much as should be sufficient to satisfy the amount of the

assessment and costs unpaid thereon, to be sold as the law

directs. From which judgment an appeal was taken to this

court. The only question presented upon this appeal for

decision is based upon the objection in the court below, above

specifically set forth.

The judgment and order of sale appear to be in exact con-

formity with the form prescribed in section 16 of chapter 9,

(Gary's Laws, 90). By section 17 of same chapter, it is made

the duty of the clerk of such court, within twenty days after

the order is granted, to make out, under the seal of said court,

a copy of so much of the collector's report in such case as

gives a description of the land or other property against which

judgment shall have been rendered, and the amount of such

judgment, together with the order of the court thereon, which

shall constitute the process on which all lands, etc., shall be

sold for the amount of any taxes, assessments, etc., so levied,

assessed or charged upon them. This section proceeds :
" The

said city collector is hereby expressly authorized and empow-

ered to make sale of such lands, lots, etc., upon ten days'

notice," etc.

In the 18th section it is enacted that "the proceedings may

be stopped at any time upon payment of said judgment to the

collector." In the 20th, that "certificates of sale shall be made

and subscribed by the collector," and that "the collector shall

continue such sale from day to day, until all the lots, etc., con-

tained in his precept, on which judgment remains unpaid, shall

be sold or offered for sale." (Gary's Laws, 91.)

It is obvious, from the form of the order prescribed, and

the subsequent provisions of the charter referred to, that, in

legal effect, it is an order for such sale to be made by the city

collector, and nobody else.
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For all the purposes of the question we are now consider-

ing, it is to be regarded in precisely the same light as if it

directed, in so many words, that the several lots, etc., be sold

by the collector of the city of Chicago as the law directs.

If such be the legal effect of the order of sale, and if the

4th section of article 9 of the constitution must be interpre-

ted as prohibiting such sale by the city collector because he is

not a general officer of the county having authority to receive

State and county taxes, then it must follow that the order

which purports to authorize the city collector to do what he

is thus prohibited from doing is itself prohibited, and the

court had no power to make it ; for it would be a legal sole-

cism to say that although the fundamental law forbids the

doing of a particular act, yet it is not erroneous for a court

to order the same act to be done. The only question, there-

fore, which remains in this case is : Does the section of the

constitution referred to contain the prohibition supposed?

The section is as follows :

"The general assembly shall provide, in all cases where it

may be necessary to sell real estate for the non-payment of

taxes or special assessments for State, county, municipal or

other purposes, that a return of such unpaid taxes or assess-

ments shall be made to some general officer of the county

having authority to receive State and county taxes, and there

shall be no sale of the said property for any of said taxes or

assessments but by said officer, upon the order or judgment of

some court of record.

"

The duty devolved upon the court is that of giving a judi-

cial interpretation to the language here quoted. No aid in

its performance can be derived by a comparison of this with

other parts of the same instrument; for it seems to stand by

itself, wholly disconnected from other clauses; nor by recourse

to the adjudicated cases cited, because they involved the con-

struction and effect of unanalogous provisions. The process

will require the application of a few general rules and careful

attention to the words employed. The first and cardinal rule
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is, that we must so construe it as to give effect to the intent

of the people in adopting it. This rule nobody will question.

But the second one we would invoke is that which will afford

us the true test by which such intent is to be ascertained. As

to that, there may be some difference of opinion; for we find

the counsel for appellant adverting to the address prepared

by a committee of the convention to the people which gave

the same construction to the clause as is here contended for

on behalf of appellants, while the counsel for appellee refers

to the debates in the convention in support of his construc-

tion. Whether, in case of a clause of doubtful import, such

reference to extrinsic matters might or might not be proper,

we will not stop to inquire ; for the doctrine is firmly estab-

lished, that where the words employed, when taken in their

ordinary, natural signification, and the order of their gram-

matical arrangement given them by the framers, embody a

definite meaning which involves no conflict with other parts

of the same instrument, then that meaning which is appar-

ent upon the face of the instrument is the only one we are at

liberty to say was intended to be conveyed, and there is no

room for construction. " That which the words declare, is

the meaning of the instrument; and neither courts nor legis-

latures have a right to add to or take away from that mean-

ing." Neivell v. The People, 7 N. Y. 97; Den v. Beid, 10 Pet.

524 ; Spencer v. State, 5 Ind. 76 ; ib. 569 ; Bronson, J., People

v. Purely, 2 Hill, 35.

The framers who prepared and the people who adopted the,

constitution must be presumed to have understood the force

of the language used ;
" and it is to be presumed that lan-

guage has been employed with sufficient precision to convey

the intent ; and unless examination demonstrates that the pre-

sumption does not hold good in the particular case, nothing

will remain but to enforce it;" Cooley's Con. Lim. 55. Or,

as Marshall, C. J., said, in Gibbons v. Ogden, 9 "Wheat. 188:

"The framers of the constitution and the people who adopted
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it must be understood to have employed words in their natural

sense, and to have understood what they meant."

The language employed in the section we are considering

is plain and unambiguous, conveys a" definite meaning, and

involves no absurdity, conflict or inconsistency, when com-

pared with other parts of the instrument.

The counsel for appellee questions the right of the court to

read the prohibitory clause according to the natural import of

the words employed, and contends that it should read thus:

"That when the general assembly shall have provided for a

return to a general officer of the county as directed, then and

from thence no sale shall be made but by such officer," etc.

His argument in favor of the court taking such liberty

with the language used, is not based upon any ambiguity

apparent upon the face of the instrument, but is drawn ab

inconuenienti, and assails the policy of the prohibition.

When a particular act is inhibited by the clear and unam-

biguous language of the constitution, the policy of such inhi-

bition, or the inconvenience that may ensue its enforcement,

is a matter with which the court has no concern ; its duty is

simply to reverently recognize and faithfully enforce.

The first branch of the section in question enjoins upon the

legislature the duty of providing that a return of all unpaid

taxes and assessments be made to some general officer of the

county having authority to receive state and county taxes.

The object of this requirement was undoubtedly the promo-

tion of public convenience and economy.

If the clause had gone no further, then, although the duty

would have been imposed upon the legislature, still it would

have been incapable of enforcement by any other department

of the government, and the only guaranty for its performance

would have been the presumptive regard of the legislative

body for the mandates of' the constitution and the responsi-

bility of that body to its constituents. Upon this guaranty

alone, the people, it seems, did not see fit to rely. But as an

inducement to prompt action, the prohibition of the last clause
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was added. Its effect began with the life of the constitution,

and annulled all laws conferring power upon officers, other

than the county officer described, to sell real estate for the

non-payment of any taxes or special assessments.

If there had been prompt action by the legislative depart-

ment, as was contemplated by the constitution, very little, if

any, inconvenience, it is believed, would have resulted from

the change in the revenue system sought to be effected. For

the want of such action or the consequences which may follow,

this court is, in no respect, responsible. Suppose the legislature

should now pass a law, and instead of providing for a return to

be made of unpaid city taxes or assessments to some general

county officer, should provide, that they be returned to the

city treasurer, not being such county officer. Would the act

be valid? Most clearly not. It would be in conflict with

the constitution, because an attempt to perpetuate a system

which the constitution intended to destroy. If such an act

would be unconstitutional, if passed after the adoption of the

constitution, because of inconsistency with it, would not the

same act be annulled by it, if in existence at the time of its adop-

tion ? This court has said that it would. People v. Maynard,

14 111. 419.

This test may not be one of universal application, but must

be a correct one where a particular act or proceeding, author-

ized by a previous statute, is prohibited by the constitution.

This case is among the first cases, arising under the new

constitution, in which we have been directly called upon to in-

terpret or construe any of its provisions. And if we now set

the pernicious example of frittering away, by subtle and artifi-

cial construction, one of its plain prohibitions, though not one

of the greatest importance, of what value is the rest of it?

With such license on the part of the court of last resort, of

what avail, we might ask, is any constitution? If one pro-

vision may be thus evaded or abrogated, where is the security

that others may not?
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After a full and very careful consideration of the question

involved^ we are constrained to hold, that the portions of the

city charter, authorizing a return of unpaid taxes and assess-

ments to the city collector, and an order of sale of real estate

to be made by him, were abrogated by the. new constitution,

and the court had no power to make such order of sale.

The judgment of the court below must, therefore, be re-

versed and the cause remanded.

Judgment reversed.

Seth W. Hardin

v.

JNTial S. Osborne.

1. Deed—how defective certificate of acknowledgment may he cured. A
certificate of acknowledgment entitled simply "county of New York," is

insufficient, failing to show the State in which the act was done, but is

cured by the certificate of the county clerk that the commissioner was duly

commissioned for the city, county and State of New York, residing in the

county, and duly authorized, etc.

2. Conveyance by agent—its effect. If one take a deed absolute to

himself, but for the benefit of his client, and afterwards disregards his cli-

ent's iuterest, and sells without objection of the client, his deed gives title,

and can not be impeached by third parties.

3. Color of title—second conveyance of the same interest. A deed by
an assignee in bankruptcy does not give color of title, when it appears that

the bankrupt has himself already parted with his title in trust under a

special assignment, even though the date of acknowledgment is subsequent

to the decree in bankruptcy.

4. Assignment for benefit of creditors—when deemed fraudulent.

While courts will sustain assignments preferring creditors, they are ever

watchful to prevent conditions onerous, burdensome and discriminating,

and which must result in giving the debtor control of a large part of the

assigned property, and enable him to defeat the avowed purpose of the con-

veyance. Such conditions should always taint the instrument with fraud.
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5. Thus, the reservation of a use or benefit to the grantor avoids the

assignment.

6. Thus, where the deed of assignment excludes from its benefits all

creditors residing at great distances, who do not signify their acceptance

within a fixed time, which, under the circumstances, is unreasonably short,

especially while relieving resident and preferred creditors from the neces-

sity of any acceptance.

7. Thus, when unusual conditions and restrictions are imposed upon a

trustee, delaying his action and dictating when and how he may sell, evi-

dently intended to enable the debtor to control the execution of the trust.

8. Assignee—excess of authority. If the assignee is invested with

power which the law would not give, and it is absolute and improper, the

assignment must be held void.

9. Same—restrictions. If the directions given and the restrictions

imposed, are not in affirmance of the legal duties and obligations of the

trustee, and do not promote the interests of creditors, but tend to their

injury, the assignment can not be sustained. The trustee must be left free

to act in accordance with the rules and principles which govern trustees in

similar cases.

Appeal from the Circuit Court of Will county ; the Hon.

Josiah McRoberts, Judge, presiding.

This was an action of ejectment, brought by Seth W. Har-

din against Nial S. Osborne, for certain lands in Will county.

It appears that the lands in question were the property of

William B. Egan, under purchases from the United States.

They were sold by the sheriff December 23, 1837, under a

judgment in favor of Eurotus P. Hastings, against Egan.

December 1, 1840, the sheriff conveyed the same property to

Bailey & Reynolds, of New York, as redeeming judgment

creditors. May 1, 1841, Bailey & Reynolds mak^ deed to

Brower & Wyncoop, in trust for creditors. August 13, 1860,

Brower & Wyncoop convey to Hardin.

On the other hand, it is known that Egan, on the first day

of July, 1837, made a deed of the same and other lands to

Josiah S. Breese, of Chicago, in trust for the payment of his

debts, to the amount of about $10,000, owing to persons living

in the city of Chicago, and in various States, the firm of
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Bailey & Reynolds, of the city of New York, being among

their creditors. The trust, so far as related to the Chicago

creditors, was absolute, and provided for their payment in

advance of all others. There was also a condition imposed

upon foreign creditors, from -which the preferred class was ex-

empt—they were to be absolutely excluded from the benefit of

the assignment unless formally accepting its provisions within

thirty days after notice. Extraordinary and unusual powers

were conferred, such as authorizing the trustee to sell at pri-

vate sale within two years, at his discretion ; to fix prices and

terms; to sell or mortgage for payment of taxes and assess-

ments ; that, if the trustee could not sell without loss, etc., the

whole to be sold at auction at the end of two years.

In absence of formal acceptance of the trust by Breese, it

is shown that he afterwards made deeds to a . portion of the

same lands.

Upon the conclusion of the proceedings in bankruptcy,

against Bailey & Reynolds, the same lands (or their interest in

them) were sold to J. D. Brown for a nominal sum. It is fur-

ther shown, that William Stuart, the attorney of Bailey &
Reynolds, and of Brower & Wyncoop, January 13, 1845, pur-

chased the lands at sheriff's sale for taxes, for the benefit of

his clients, but afterwards held for himself.

Through various channels, the title went to John Forsythe,

who went into possession about 1863-4, by placing the defend-

ant upon the lands. The statement of points made on the trial

will be found in the opinion of the court.

Mr. Edmund S. Holbrook, for the appellant.

Mr. G. D. A. Parks, for the appellee.

Mr. Justice Thornton delivered the opinion of the Court

:

The objection to the title of appellant, is the alleged insuf-

ficiency of the acknowledgment to the deed from Bailey &
Reynolds to Brower & Wynkoop.
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The same acknowledgment was passed upon in Hardin v.

Kirk, 49 111. 153, in which case the only reference to the cer-

tificate was, that it did not show in what State the acknowl-

edgment was made. It is true, that the venue to the certificate

of the commissioner is simply " County of New York, " and

from it we can not infer that it was made in the State of New
York. But the certificate of magistracy is full and formal,

and is entitled, " State of New York, city and county of New
York, ss.," and is to the effect that the officer, at the time of

taking the acknowledgment, was a commissioner of deeds for

the city and county, residing therein, commissioned, sworn,

and duly authorized to take acknowledgments, and that his

signature was genuine.

This certificate of magistracy was not noticed by the court

in the reported case in 49 111. It was either not before the

court, or was entirely overlooked.

By force of the two certificates, we must presume that the

acknowledgment was taken in the State of New York, and in

the county of New York. There the commissioner resided,

and the legal presumption is, that he acted in the place where

he had jurisdiction. It would be an unreasonable and violent

conclusion, that an officer attempted the discharge of his duty

in some State other than the one in which he was authorized

to act.

In addition, however, there was the certificate of the clerk

of the Supreme Court of Chautauqua county, in the State of

New York, that the deed had been executed and acknowledged

in conformity to the laws of that State in existence at the

time of its execution and acknowledgment. Under the pro-

visions of the statute, this entitled the deed to be used as

evidence, without further proof.

It was, therefore, error not to permit this deed to be intro-

duced as evidence upon the trial.

As it was competent evidence, we need not discuss the error

assigned, in excluding the parol proof of its contents.



1871.] Haedin v. Osborne. 97

Opinion of the Court.

The defendant, in the court below, relied upon a deed to one

Stuart, as color of title, and also offered a deed from Egan to

Breese, embracing the lands in controversy, for the purpose of

showing an outstanding title, and, for the same purpose, intro-

duced in evidence decrees in bankruptcy against Bailey &
Reynolds, the grantors of the plaintiff; an order for the sale

of the property of the bankrupts, including the lands in ques-

tion, and a deed from the assignee to Brown, made in 1858.

According to the opinion, in the case of Hardin v. Crate,

of the present term, post, p. 215, the deed to Stuart is effectual,

as color of title, acquired in good faith, to hold 160 acres of

the land described in the declaration, as there was payment

of taxes, accompanied with possession, for the period required

by the statute. The proof does not show the payment of taxes

for seven years upon the 40 acres described.

The deed to Brown was properly rejected, as evidence of

outstanding title. The decrees in bankruptcy, and the order

to sell the property of the bankrupts, were subsequent to the

deed made by them to Brower & Wynkoop. The bare fact

that the acknowledgment to the latter deed was after the ren-

dition of the decrees, is not sufficient to defeat the title.

The deed of the bankrupts, made prior to the declaration

of bankruptcy, vested the legal title in the grantees, at the

time of its delivery. In the absence of proof to the contrary,

the presumption of law is, that it was delivered upon the day

of its date, and the subsequent date of the certificate of

acknowledgment can not overcome the presumption. Deinin-

ger v. McConnel, 41 111. 227; Jayne v. Gregg, 42 111. 413;

Darst v. Bates, 51 111. 439.

The deed from Egan to Breese presents a more difficult and

important question for solution. It is in the form of a deed

of trust, conveying to the trustee a large amount of lands, for

the purpose, as is alleged in the deed, of securing and paying

the moneys due to certain enumerated creditors. It is dated

the first day of July, 1837, and the only action under it, until

1857, was a sale and conveyance of a small portion of the
7—60th III.
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lands, by the trustee, in the years 1837 and 1838. In 1857,

the trustee, in consideration of one dollar, conveyed all the

remaining lands, which had not been conveyed to other par-

ties in good faith, to Scammon.

Eemote grantors of the plaintiff, who are mentioned amongst

the enumerated creditors, obtained judgments against the

assignor, in the same month and year in which the deed was

executed, but, as is admitted, subsequent to the record of the

same. These parties resided in New York and Detroit, in

1837.

The total amount of debts mentioned in the deed is a frac-

tion over $10,000, and the number of acres of land, beside

some lots in Chicago, is 5000. So far as is shown, only 1200

acres of land were sold and conveyed, by the trustee, during

a period of twenty years, and prior to the year 1857, when all

the lands undisposed of were quitclaimed to Scammon for $1.

The deed does not purport to embrace all the property- of

the debtor. No personal property is mentioned, and we can

not even infer that all the real estate of the assignor was

conveyed to the trustee. Neither is it, in terms, or by any fair

intendment from the language used, a deed for the benefit of

all creditors.

These statements comprise all which need be made to afford

a comprehension of the view which we have been compelled

to take of this deed. It directed, in most explicit language,

the exclusion of the non-resident creditors from any partici-

pation in the trust fund, unless it was accepted by them, in

writing, within thirty days after actual notice of its execution.

This exclusion did not apply to the creditors in Chicago. As

to them, the deed was absolute.

Was the time reasonable for acceptance, and the distinction

between the creditors necessary, just or right?

Prior to the clause providing for the exclusion, the creditors

were classified in the deed. The classes were fifteen in num-

ber, and the judgment creditors, through whom the plaintiff

claims title, were in the tenth and twelfth classes. Their debts
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were postponed, and the Chicago creditors were preferred, in the

order of payment, with the exception of two, whose debts only

amounted to $470, while the total amount of the debts of the

judgment creditors, according to the deed, was $3300, and the

debts of the excluded creditors, who might not accept within

thirty days, were $5300, more than one half of the entire

indebtedness secured.

In the exercise of this preference, the debtor had done what

the law permitted.

While, however, courts will sustain assignments preferring

creditors, they are ever watchful to prevent conditions onerous,

burdensome and unjustly discriminating, and which must

result in giving the debtor the control of a large part of the

assigned property, and enable him to defeat the avowed pur-

pose of the conveyance. Such conditions should always taint

the instrument with fraud.

It is also a settled principle, that the reservation of a use,

or benefit, to the grantor, voids the assignment. The distinc-

tion is exceedingly nice and difficult of apprehension, between

a use or benefit reserved, and a condition or limitation im-

posed, which, in its necessary operation, must result in benefit

to the assignor, and relieve the assigned property of more than

one-half the indebtedness.

The exclusion of the foreign creditors could not possibly

have been of any benefit to the home creditors. The trust

fund must, at all events, be exhausted, if necessary, for the

payment of the debts of the latter. They were equally secure

with or without the clause of exclusion. What, then, was the

object of the provision? Why should there be an unfair and

odious distinction between resident and non-resident creditors,

in addition to the preference already made?
After mature thought, our conclusion is, that the intent was

to defraud the non-resident creditors. If they accepted within

thirty days, they were postponed to the preferred creditors.

If they did not accept, they were denied any benefit of the

fund. What is the result, if the deed be held valid ? The
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assignor will receive any surplus, through the hands of a

friendly trustee of his own selection, which may be, after the

payment of the preferred creditors. After the satisfaction of

creditors, he has a right to any surplus, but when the deed

operates to the benefit of the grantor, and the injury of cred-

itors, it should be held void.

Certain creditors were preferred. This was right, and if

the acceptance had been made to apply to all creditors, the

objection we take would not be so glaring. It would then not

be so much like an attempt to extort from a class of creditors,

but would more nearly resemble an unconditional surrender

of property for the benefit of all, with special preferences.

AVas the time for acceptance reasonable? As to reasonable

time, there is, and can be, no absolute rule. It must be deter-

mined by the circumstances of the case, the quantity of the

estate, the number of creditors, and the distance between the

parties. As the object of the • limitation is to afford to cred-

itors an opportunity to accept or reject the terms offered, the

time must not be so short as to prevent a thorough examina-

tion.

The utmost good faith must be observed, and the time must

not be so short as not to afford ample opportunity for inquiry.

Ashurst v. Martin, 9 Porter (Ala.), 566.

In Fox v. Adams, 5 Greenleaf, 245, the assignment was made

for the benefit of creditors who should become parties within

seventy days. The court held that the shortness of time cre-

ated a presumption of fraud, and constituted a sufficient objec-

tion to the validity of the assignment.

In this case, there was scarcely sufficient time for examina-

tion, consultation with counsel, and deliberation, within the

time in which the acceptance must be signed, or the exclusion

follow.

The proof is that, in 1837, with the best conveyance and

most expeditious travel, it would take from ten days to a fort-

night to effect communication between Chicago and New
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York. The creditors upon whom the exclusion was to oper-

ate, resided in Michigan, Missouri and New York. No allow-

ance is made for miscarriage by mail, or failure of communi-

cation from unavoidable causes ; and under the most favorable

circumstances, the creditors might have ten to fifteen days for

determination, after actual notice. In so important a matter

to creditors, distant one thousand miles, an adequate opportu-

nity was not afforded for an investigation into the title, the

incumbrances upon, and the value of the property, and the

fairness of the transaction.

The fact urged by the counsel for appellee, that the credit-

ors in New York had an attorney resident in Chicago, is not

entitled to weight. An ordinary attorney had no right to

make the required acceptance. Special written authority

would have been necessary to enable a third party to effectuate

it.

An honest man, with an honest intent, would never have

conceived the idea evolved in this deed. It is irreconcilable

with the laudable purpose of making a surrender of all the

property of a debtor for the benefit of all his creditors.

Our conclusion is, that the deed was intended to coerce an

acceptance. The debtor knew the difficulty, the almost im-

possibility, of compliance, and must have designed the clause,

of malice and fraud, to hinder, delay and defraud his credit-

ors.

Under the circumstances, the time for acceptance was not

reasonable, and the requirement, with exclusion as the penalty

for non-acceptance, was coercive, unjust and fraudulent.

Another unusual provision in the deed was, that the trustee

should sell the real estate to pay the debts mentioned, " at the

most favorable opportunity which should occur after its execu-

tion," "
of ivhich event he was to be the sole judge," and at all

events within the period of two years from the date, at private

sale, for a fair and reasonable price, having reference to the

value of the lands and the improvements, and if the property

could not be sold at private sale, within two years, without
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great loss, then, at the expiration of that period, it should be

sold absolutely at public auction.

Here are limitations imposed upon the trustee in the dis-

charge of his duties, and obstacles interposed to a sale of the

property, which must have been intended to have the effect to

hinder and delay creditors, within the purview of the statute.

Stipulations in deeds of assignment, that a trust shall be

executed within a specified time, have been sustained, but the

time must be reasonable under the circumstances. So, too,

discretion may be given to the assignee. It must not, how-

ever, be unlimited, but subject to the control of a court of

equity.

The principle which pervades this branch of the law requires

an unconditional surrender of the property of the debtor, and

its immediate application in favor of creditors. Unusual pro-

visions in deeds are looked upon with suspicion; and restric-

tions, which have the effect unnecessarily to delay creditors,

indicate an intent to defraud. If fraud lurk in any of the

clauses, however speciously concealed, when discovered, the

instrument must be pronounced invalid, llclntire v. Benson,

20 111. 500; Sachett v. Mansfield, 26 111. 21; Curtis et al v.

Leavitt, 15 N. Y. 10; Brigham v. Tillinghast, 13 N, Y. 214.

If the assignee is invested with power which the law would

not give, and it is absolute and improper, the assignment must

be held void, If the directions given, and the restrictions

imposed, are not in affirmance of the legal duties and obliga-

tions of the trustee, and do not promote the interests of cred-

itors, but tend to their injury, the assignment can Hot be

sustained. The trustee must be left free, to act in accordance

with the rules and principles which govern trustees in similar

cases. Dunham v. Waterman, 17 N. Y. 9; Jessup v. Hulse, 21

N. Y. 168.

Under this deed the trustee could not sell at private sale,

unless he obtained a fair and reasonable price, with special

reference to the value of the lands and their improvements.
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He alone determined the value which might restrict a sale.

He could not sell at private sale if great loss might ensue.

He, therefore, was the judge of the probable sacrifice, the fear

of which should forbid the sale. He could not sell at private

sale, unless the time and circumstances were suitable. He
decided upon the " favorable opportunity," without control.

Of this he was the sole,judge. The power to sell privately was

so trammelled that the debtor, in effect, directed a delay for

two years.

The plain import of the language is, that the assignee might

postpone any sale for two years. He was made the sole judge

of the fit and convenient time, during two years, for a private

sale. For that period the creditors might be delayed, without

any power to force action through the courts. The power con-

ferred upon the trustee is wholly incompatible with any rights

in the creditors. The former could not be the sole judge, if

his judgment could be directed or restrained.

We think the obvious intent, and the necessary effect, of

this clause, were to hinder, delay aud defraud creditors.

The hindrance and delay of creditors make the assignment

fraudulent and void in law. The postponement of the sale

and payment for an unreasonable time, will also avoid it.

One expressed object of the conveyance in this case was, to

prevent a sacrifice of the property by a suspension of the sale

for two years. If "great loss" ensued, the plain direction to

the trustee was, not to sell.

Under such circumstances, one year's suspension of proceed-

ings was held to be fraudulent. Ward v. Trotter, 3 Monroe, 1.

In Greeny. Trammell, 3 Md. 11, the deed was held to be

fraudulent and void as to creditors, where they were required

to covenant for an extension of the payment of their claims

for six to twenty-four months.

In Mitchell v. Beat, 8 Yerger, 134, the postponement of the

sale of the property for three years rendered the deed fraudu-

lent.
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In Sheever's Assignees v. Lautze?'heiser
)
6 Watts, 543, the deed

of assignment gave more than one year for the payment of the

proceeds of the sale of the goods, and it was held invalid.

In Hart v. Grane, 7 Paige, 37, the chancellor ruled that

the assignee was bound to sell the property, either at private

or public sale, without delay, and that the sale could not be

deferred for the purpose of obtaining higher prices, without

the consent of the creditors.

The directions to the assignee, in the clause under consid-

eration, make the deed fraudulent in law.

One other point remains to be considered.

As the section of the statute relied upon requires, to sustain

color of title in good faith, the payment of taxes for seven

successive years, upon vacant and unoccupied land, it is urged

that Hardin's possession defeated the rights acquired under the

color of title, by a change of the land from vacant to occupied

land.

We can not regard the bare entering upon the land, break-

ing one or two furrows, and a proclamation of his rights by

appellant, as anything more than a symbolical possession. He
abandoned the land immediately, paid no taxes, and was absent

for years.

There was no manifestation of the intention to appropriate

the land to actual use. Brooks v. Bruyn, 18 111. 539; same

case, 24 111. 372; Truesdalev. Ford, 37 111. 210.

The judgment is reversed and the cause remanded.

Judgment reversed.

Mr. Justice Breese took no part in the decision of this

cause.
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Ira A. W. Buck

V.

Ellen Buck.

1. Summons—service. There is no substantial departure from the stat-

ute when the service of process is required to be served by delivering a

copy to the defendant, and by the return it appeared a copy of the sum-

mons was left with the defendant.

2. Practice—at law—in equity—contempt. In a court of law, the de-

fendant may clear himself of a contempt by his answer, and be discharged,

but in equity, the defendant's answer to interrogatories may be contra-

dicted and disproved by the adverse party.

3. Attachment—contempt. The attachment for this kind of contempt

—disobedience to an order to pay money—is rather a civil execution for

the benefit of the injured party, though carried on in the shape of a crimi-

nal process for a contempt of the authority of the court.

4. Same—evidence. In such a proceeding, the adverse party may avail

himself of the evidence of defendant as in a civil case.

5. Same—interrogatories—replication. The rules of chancery practice

do not require a replication to an answer to interrogatories filed in a pro-

ceeding for contempt.

6. Minor child—support and education. Where a party had adopted a

child, and was subsequently divorced, and the decree required him to sup-

port and educate the child, and he had previously placed the child in a

boarding school to be taught, and his divorced wife, who had the custody

of the child, afterwards placed the child in the same school, and although

he gave notice that he would not pay the expense, as it failed to appear

that he had provided other means of education, or that there were common
schools accessible, he was held liable to pay the expense incurred in keep-

ing the child at the boarding school.

Appeal from the Circuit Court of Kane county ; the Hon.

Silvakus Wilcox, Judge, presiding.

Mr. C. J. Metzner, for the appellant.

Messrs. Wheaton, Smith & McDole, for the appellee.

Mr. Justice Sheldon delivered the opinion of the Court

:

This was a proceeding against the appellant, by attachment

for contempt, in not complying with a decree of the circuit
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court of Kane county, in a suit for a divorce, ordering him to

support and educate an adopted child of the parties.

The first point made is, that the court erred in ordering the

attachment, for the reason that there was no jurisdiction of

the person of the defendant in the suit wherein the decree

was rendered, as there was no sufficient service of the sum-

mons.

The return of service was, by leaving a copy of the summons

with the defendant.

The service required by the statute, is by delivering a copy

to the defendant. It is supposed, that here was an essential

difference. We fail to perceive it. We regard the two forms

of expression as equivalent, and that the return shows the re-

quired service by delivering a copy of the summons to the de-

fendant.

In the court below, interrogatories had been filed, to which

defendant had filed his answer. The court ruled, that not-

withstanding the answer,, the defendant must purge himself

of the contempt in open court, whereupon the defendant was

sworn, and testified.

This ruling of the court is assigned as error.

A difference obtains between the practice, in this respect, in

courts of law and in courts of equity. In the former, if the

defendant clears himself by his answer, he will be discharged,

and the complaint totally dismissed ; whereas, in the courts of

equity, after the party has answered the interrogatories, his

answer may be contradicted and disproved by the adverse

party. The attachment for this species of contempt, the dis-

obedience of an order to pay money, is to be looked upon

rather as a civil execution for the benefit of the injured party,

though carried on in the shape of a criminal process for aeon-

tempt of the authority of the court. 4 Black. Com. 288 ; Crook

v. The People, 16 111. 535.

It is a singular mode of trial, admitted in this particular in-

stance of contempt, where ordinary rules governing criminal

trials do not apply ; and we see no sufficient objection in this
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case to the adverse party having resort to the testimony of the

defendant, as might be done in a civil case. No replication to

the answer was necessary, as claimed. The practice of the

courts of chancery recognizes no such thing as a replication

to an answer to interrogatories filed in strch a proceeding as

this.

We hold there was no error in this ruling of the court.

It is objected, that the sum of $251, which the court ordered

the defendant to pay, as money which had been expended in

the support and education of the child, was exorbitant and un-

just, and especially so the two items of $81.50 and $75, for

tuition at a boarding school at Kockford. It is said, the child

was within the reach of free schools in Aurora, and no allow-

ance in such case should be made for those items, under the

decision in Plaster v. Plaster, 47 111. 290. There is an absence

of proof in the record, that the child was within reach of any

free school.

It appears, that she had previously been placed at this

boarding school by the defendant himself, about September 1,

1866 ; that he paid for her support and education there, until

July 1, 1867, and the items in question were for tuition there,

from that time to February, 1868 ; that when the child re-

turned to the school in the fall of 1867, after a vacation, de-

fendant informed the principal of the school he would not pay

the child's bills. No sufficient reason appears for this step.

Defendant never expressed any willingness, or took any steps,

to provide for the child's education elsewhere; that her edu-

cation at this school was suitable and proper, in view of her

own needs, and the circumstances of the defendant, is evi-

denced by his own act in placing her there to be educated. The
education was needful for the child, and defendant was re-

quired, by the decree in the divorce suit, to furnish it to her.

In his neglect to do so, he was rightly adjudged to pay the ex-

penditures incurred therefor, which must be held, in his own
estimation, to have been necessary and proper. The same neg-

lect appears, to furnish support for the child.
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After an examination of the answer of the defendant, and

the proofs in the case, we are satisfied with the finding of the

court as to the sum due.

The order of the court below is affirmed.

Decree affirmed.

Justices Walker and Thornton dissent.

Giles Scott

V.

James D. Milliken et al.

1. Decree upon constructive service—opening the same. Where a mort-

gagor is a non-resident, and served by publication, and within the three

years allowed by the statute applies to the court for leave to answer, and is

permitted to do so, he occupies the same position to the case as though he

had been personally served and was defending in the first instance. The

decree originally rendered on his default, in nowise affects his rights on

the trial, on his answer.

2. No reason is perceived why a party, applying under the statute and

being permitted to answer by the court, may not be allowed to demur, if

the bill is substantial^ defective, but not for mere technical defects.

3. Sale—of interest in mortgaged premises pendente lite. Where a party

thus let in to defend, after answer filed sells his equity of redemption, the

suit may still progress in the name of sucli defendant; or, if application

be made for the purpose, the court probably might permit the grantee

to become a party defendant.

4. Stvrict foreclosure—purchasersfrom complainant. Where a mort-

gagee files a bill to foreclose, makes publication against a non-resident

mortgagor, and obtains a decree of strict foreclosure on a default and then

sells the property, and the purchasers make lasting and valuable improve-

ments, it is correct practice for the mortgagor, who afterwards obtains leave

to answer, to file a cross bill, and make such purchasers defendants and

parties to the suit.

5. In such a case, equity requires that the land should be valued, and if

not equal to the mortgage debt, then the foreclosure may be strict, unless

a redemption shall be made. If, on the other hand, the land, apart from

the improvements, is found to be of greater value than the debt, the mort-
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gagor should be allowed to redeem as in the other case, but if not re-

deemed, a sale should be decreed, and from the proceeds should be paid the

costs; the debt clue on the mortgage notes, and taxes paid by complainants

before selling to the purchasers, should be paid to them; to the mortgagor

the excess of the value of the land unimproved over the amount of the

costs, debt and taxes; to the purchaser from the mortgagor the value of the

improvements independently of the land, which value should be ascer-

tained by the court.

Appeal from the Circuit Court of Cook county ; the Hon.

Wm. W. Farwell, Judge, presiding.

Mr. W. T. Burgess, for the appellant.

Messrs. Dunham & Bonfield, and Sleeper & Whiton,

for the appellees.

Mr. Chief Justice Lawrence delivered the opinion of

the Court

:

On the 19th day of May, 1857, Alexander Smith sold cer-

tain lots in Chicago to Clark and Thomas, taking back a

mortgage to secure the unpaid purchase money. Smith sub-

sequently assigned the notes then unpaid, to James Henry

Smith, Piatt A. Smith and Anna Smith, and they filed their

bill in chancery for a strict foreclosure. A decree was pro-

nounced on the 26th of January, 1864. It being subsequently

ascertained that Clark and Thomas had conveyed to Joel I.

Scott, and he to Giles Scott, before the bill was filed, a sec-

ond bill was brought, making Giles Scott a party. He was

served by publication only, and not answering, was defaulted,

and a decree of strict foreclosure was again pronounced,

requiring payment to be made in ninety days. The payment

was not made, and the complainants subsequently sold the

lots to different parties, one of whom was James D. Milliken,

who bought three of the lots, and afterwards sold an interest

in them to George N. Milliken. This second decree was made

June 1, 1867, and in December, 1869, Scott filed his petition

for leave to answer, under the section of the chancery act

allowing defendants, not personally served, to appear and
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answer within three years from the rendition of the decree.

He was permitted to answer, and he also filed a cross bill

making the two Millikens parties, as they were not parties to

the original bill. On the final hearing, the court pronounced

a decree authorizing Scott to redeem on payment of the unpaid

purchase money secured by the mortgage, the taxes and inter-

est, and the improvements made by the Millikens since their

purchase. In the event no redemption should be made, the

property was to be sold, and the debt, taxes, and value of the

improvements, were to be first paid, after the costs.

Both parties have assigned errors upon this record. We do

not deem it necessary to discuss every point raised in the argu-

ment. It is sufficient to dispose of those questions which are

decisive of the case.

Counsel disagree as to the position which Scott occupies.

We consider he has the same right to redeem that he would

have had if he had been personally served with process, and

had appeared and defended before the decree was rendered.

He lost no rights by that decree. The statute leaves no room

for doubt. It provides that, after paying such costs as the

court deems reasonable, the party petitioning to be heard may

"answer the complainants bill, and thereupon such proceed-

ings shall be had as if the defendants had appeared in due

season and no decree had been made." This language is

explicit. In this case, the court did not permit the defendant

to demur, but required him to answer. The statute provides

that the defendant may answer. This does not, necessarily,

exclude the right to demur. It may be well enough to hold,

that a demurrer, based upon merely technical grounds, will

not be entertained, but if the bill is so substantially defective

as not to show any ground for relief, we see no reason why the

defendant should not be permitted to raise that question by

demurrer. In this case, the defendant has not been prejudiced

by striking his demurrer from the files. The complainants

have a right to foreclose their mortgage. The defendant has

a right to redeem, and the court, by requiring him to answer
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and permitting him to file a cross bill bringing in the Milli-

kens, took the most effectual mode of disposing of the contro-

versy upon its merits.

It is urged by complainants that Scott, after he appeared

and presented his petition to be heard, and after leave was

given and he had filed his demurrer, but before answering or

filing his cross bill, conveyed to one Weston his equity of

redemption, and therefore should not have been permitted to

take any further steps in the suit. The authorities cited in

support of this untenable position, have no application to a

case like this. Scott has been brought into court as a defend-

ant for the purpose of extinguishing his equity of redemption.

Pending the suit he conveys this equity. Counsel certainly

will not contend that the rights of complainants, or their posi-

tion before the court, were affected in any respect whatever by

Scott's conveyance. Weston, taking as a purchaser pendente

lite, would be bound by the decree without being made a party.

Perhaps the court would have permitted him to be made a

party if he had presented a petition for that purpose, but it

was his right to protect his interests by continuing the defense

in the name of Scott, and it was a matter of total indifference

to the complainants which course might be pursued. As to

the cross bill, that was also properly filed in Scott's name,

because it was a mere incident to the defense, and proper for

the purpose of bringing the Millikens before the court.

Although the suit might have progressed without them, yet,

as they had purchased from the original complainants, and

had made valuable improvements, it was better for them and

for all parties that they should be brought before the court, and

that all the equities should be adjusted in this suit. They can

not complain because an opportunity was given to them to

assert their rights.

The real question in this case, and the only one which pre-

sents any difficulty, relates to the improvements made by the

Millikens after their purchase from the Smiths. The court

below decreed that Scott might redeem by paying, within
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ninety days, the amount of the mortgage debt, and also the

value of the improvements, which were estimated at $12,000.

The decree further provides that, in default of redemption,

the premises shall be sold, and the proceeds of sale, after pay-

ment of costs, be applied first to the extinguishment of the

debt and the payment of the improvements. The Millikens,

owning both the debt and the improvements, would, under

this decree, be paid in full, before Scott, as owner of the equity

of redemption, would receive anything.

It is contended by appellant, that the Millikens are not

entitled to payment for their improvements, under the rules

which regulate the allowance of compensation for improve-

ments made by a mortgagee in possession. This case, how-

ever, is peculiar, and in our opinion a broader equity should

be applied to it than that which governs in the ordinary case

of mortgagor and mortgagee. When the Millikens bought, and

proceeded to erect their houses, there had been a decree of

strict foreclosure by which the absolute title had apparently

passed into the complainants. Still they must be held to know

the law, and held, also, to notice of the fact that Scott was not

personally served, and might come within three years and set

aside the decree. On the other hand, Scott had owned the

equity of redemption more than seven years when this bill to

foreclose was filed, and about nine years when he filed his peti-

tion for leave to answer. The notes secured by the mortgage

had been due nearly five years before the bill was filed. Scott

had paid no taxes since he bought, the proof showing that the

complainants had paid them from 1858 to 1867, and then the

Millikens began to pay. A fair inference from these facts is,

that Scott had considered the lots not worth the incumbrance,

and had practically abandoned them until he found these

houses erected upon them, and then he determined to assert

his rights as holder of the equity of redemption. If, on the

other hand, he regarded himself as owning a valuable interest

in this property, he must be charged with notice of the fact

that the Millikens were in possession and erecting valuable



1871.] Scott v. Milliken et al. 113

Opinion of the Court.

improvements, and it was an act of bad faith on his part to

allow them thus to expend their money without notice of his

claim, and come forward to assert it as soon as such expendi-

ture was complete. The claim on his part to take their

improvements made under such circumstances, without com-

pensation, is a claim to which a court of chancery can hardly

listen with patience, violative, as it is, of every sense of justice.

Still, it must not be forgotten that Scott was the owner of

the land, subject only to the mortgage, and that position he

still retains. If he has no equitable claim on the Millikens'

improvements, on the other hand they have no claim, either

legal or equitable, upon his title to the land, apart from the

lien of the mortgage. Kemembering this, it is not difficult to

arrive at an equitable basis of adjustment. The court should

ascertain, by proof, the value of the lots, independently of the

improvements. If this value does not exceed the amount due

upon the notes held by complainants when they filed their

bill, then a decree should be pronounced by which Scott should

be permitted to redeem in ninety days by paying the debt,

improvements, taxes and costs. To this point, the decree

actually rendered was correct. If, however, the value of the

land, unimproved, does not equal the amount of the debt, no

decree of sale should be made ; that would be useless, and

make unnecessary costs. If Scott should not elect to redeem

within the time appointed, he should then stand foreclosed.

If, on the other hand, the land, unimproved, shall be found

to exceed the debt in value, the court should still, as in the

other case, give to Scott the right of redemption, but instead

of decreeing a strict foreclosure in case he fails to redeem,

I

should decree a sale, and that, out of the proceeds, shall be

paid, first, the costs ; second, the debt due on the notes, and

taxes paid by the complainants before selling to the Milli-

kens, which sum should be paid to the Millikens as the pres-

ent holders of the debt ; third, to Scott, the excess of the value

of the unimproved land over the amount of the debt and

taxes ; fourth, to the Millikens, the value of the improvements,
8—60th III.



114 Fisher v. Deering. [Sept. T.,

Syllabus.

independently of the land, which value should be ascertained

by the court ; fifth, the residue, if any, to Scott.

By sttch a decree, we think justice will be done to all

parties. The decree is reversed and the cause remanded.

Decree reversed.

August Fisher

v.

Christopher Deering.

1. Lease—assignment. At the ancient common law, a lease, like any-

other agreement or chose in action, was not assignable so as to give the

assignee an action against the tenant; but, by the 32 Hen. 8, chapter 34,

section 1, the assignee of the reversion became invested with the rents,

and where the tenant attorned to him, he might maintain an action of debt

to recover subsequently accruing rents.

2. Although the assignment of the reversion created a privity of estate

between the assignee and the tenant, still it required an attornment to cre«

ate such a privity of contract even under the 32 Hen. 8, as would author-

ize the assignee to sue for and recover the rent in his own name.

3. The 4 and 5 of Anne, chapter 16, was adopted by the British Par-

liament to dispense with the necessity of an attornment, to enable the

assignee to sue for and recover the rent from the tenant. But this statute

is not in force in this State.

4. Common law—British statutes—how far in force. Our general

assembly has adopted the common law, and all British statutes, with a few

exceptions, in aid of the common law, so far as they are applicable to our

condition, passed prior to the fourth year of James the First, as the rule of

decision, until altered or repealed. The 32 Hen. 8, chapter 34, section 1,

was adopted prior to that time, and is applicable to our condition, and is

in force. And the legislature, in adopting it, will be presumed to have

intended to adopt the judicial construction that had been placed on that

statute.

5. Landlord—tenant—grantee of the premises. Where a landlord had

leased premises, and before the expiration of the term sold and conveyed

to a third person, and the tenant had paid one or more installments of the

rent to the grantee : Held, that such payment amounted to an attornment,
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and was such a recognition of the grantee, as his landlord, as authorized

the latter to sue for and recover the rent by an action of debt.

6. Former decision. The case of Chapman v. McGrew, 20 111. 101,

considered and overruled.

Appeal from the Superior Court of Cook county ; the

Hon. Joseph E. Gary, Judge, presiding.

Mr. Consider H. Willett, for the appellant.

Mr. J. A. Cram, for the appellee.

Mr. Justice Walker delivered the opinion of the Court

:

It appears, from an examination of the authorities, that at

the ancient common law a lease was not assignable so as to

invest the assignee with the legal title to the rent. Such

instruments were, in that respect, on a footing with other

agreements and cJioses in action. But the 32 Hen. 8, chapter

34, section 1, declared that the assignee of the reversion should

become invested with the rents. But notwithstanding this

enactment, the courts held that the assignee of the reversion

could not sue for and recover the rent unless the tenant should

attorn, when the holder of the reversion might recover subse-

quently accruing rent in an action of debt. Marie v. Fake, 3

Salk. 118; Robins v. Cox, 1 Levinz, 22 ; Ardsv. Walhins, 2

Croke's Eliz. 637 ; Knowles' Case, 1 Dyer, 5 b. 5 Barn. &
Cress. 512, and the note.

InWilliams v. Hayward, 1 Ellis & Ellis, 1040, after review-

ing the old decisions on this question, it was, in substance,

held that, under the 32 Hen. 8, an assignee of the rent, with-

out the reversion, could recover when there was an attorn-

ment, and that such an assignee could, under the 4 of Anne,

recover without an attornment.

The courts seem to have proceeded upon the ground that

there could be no privity of contract unless the tenant should

attorn to the assignee of the reversion ; that, whilst the assign-

ment of the reversion created a privity of estate between the
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assignee and the tenant, privity of contract could only arise

by an agreement between them. Some confusion seems to have

got into the books from calling the purchaser of the reversion

an assignee of the lease, by its passing by the conveyance as

appurtenant to the estate. But where the tenant attorned to

the assignee of the reversion the assignment became complete,

and then there existed both privity of estate and of contract

between the assignee and the tenant, and by reason of the

privity of contract the assignee might sue in debt, and re-

cover subsequently accruing, but not rent in arreai at the

time he acquired the reversion.

To give the assignee of the reversion a more complete rem-

edy, the 4 and 5 Anne, chapter 16, section 9, was adopted, dis-

j>ensing with the necessity of an attornment which the courts had

held to be necessary under the 32 Hen. 8, to create a privity

of contract. But this latter act has never been in force in this

State, and hence the decisions of the British courts, made

under it, are not applicable. In many States of the Union

this latter act has been adopted, and the decisions of their

courts conform, of course, to its provisions. But we having

adopted the common law of England, so far as the same is

applicable and of a general nature, and all statutes or acts of

the British parliament made in aid of, and to supply defects

of the common law, prior to the fourth year of James the

First, except certain enumerated statutes, and which are of a

general nature and not local to that kingdom, they are de-

clared to be the rule of decision, and shall be considered of

full force until repealed by legislative authority. Gross 7 Comp.

1869, 416. It then follows that the 32 Hen. 8, chapter 34,

section 1, is in force in this State, as it is applicable to our

condition, and is unrepealed. And we must hold, that the

construction given to that act by the British courts was

intended also to be adopted.

The facts in this case show such a privity of contract as

brings it fully within the rule announced in the above cases.

Appellee paid to appellant several installments of rent falling
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due under the lease after it was assigned to him. By paying

the rent, the lessee fully recognized the appellant as his land-

lord, and created the necessary privity of contract to maintain

the action.

The case of Chapman v. McGrew, 20 111. 101, announces a

contrary doctrine. In that case this question was presented,

and notwithstanding the lessee had fully recognized the

assignee of the lease as his landlord, it was held that the les-

sor of the premises might maintain an action to recover the

rent. In that case, the fact that the lessee had attorned to the

assignee, was given 1 no weight, and the fact that such privity

was thereby created as authorized the assignee of the lease to

sue for, and recover the rent, was overlooked. In that, the

decision was wrong. The right of action could not be in both

the lessor and his assignee, and the privity thus created gave

it to the latter.

The subsequent case of Dixon v. Buett, 21 111. 203, only holds

that such an assignee, whether he holds the legal or equitable

title to the lease, may have a claim for rent growing out of the

lease, probated and allowed against the estate of the lessee.

That case has no bearing on the case at bar.

The judgment of the court below is reversed and the cause

remanded.

Judgment reversed.

James Welch
v.

Peter Karstens.

1. Justice of the peace—recovery of interest in excess of the amount
endorsed on the summons. In a suit upon an account before a justice of

the peace, the plaintiff recovered a judgment for the full amount endorsed
on the summons. The defendant appealed to the circuit court, where the
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plaintiff recovered a judgment for the full amount of his claim with the

addition of interest thereon and ten per cent damages for the delay in

taking the appeal: Held, the fact that the judgment exceeded the amount

endorsed on the summons by the amount allowed for interest and damages

did not vitiate it.

2. The justice trying the cause had a right, under sec. 28 of chap. 59

R. S. 1845, which provides that if the judgment is rendered upon any note

or bond or for a balance upon a settled account, the justice shall allow in-

terest from the time when the same became due and include the same in

the judgment, to allow interest from the time when the account was de-

manded and payment promised.

Appeal from the Superior Court of Cook county ; the Hon.

William A. Porter, Judge
;
presiding.

Mr. H. B. Stevens and Mr. Thomas Shirley, for the

appellant.

Messrs. Bennett & Sherburne, for the appellee.

Mr. Justice Breese delivered the opinion of the Court

:

This was a suit before a justice of the peace, and no defense

made. The plaintiif recovered a judgment for the full amount

endorsed on the summons. The defendant appealed to the

circuit court. A trial was there had, and a judgment ren-

dered against the defendant for the amount of plaintiif's claim,

with the addition of interest thereon, and ten per cent dam-

ages.

Appellant complains that the amount so found exceeds the

amount endorsed on the summons, and vitiates the judgment.

This objection has no force.

By the act of 1845, R. S. 319, sec. 28, the justice trying the

cause had a right to allow interest from the time the account

was demanded and payment promised. This account had been

admitted months before the trial.

In Dowling v. Steivart, 3 Scam. 195, it was held, an increase

in the recovery beyond the amount claimed on the summons,

occasioned by the accrual of interest, would not be erroneous.

By the practice act of 1845, R. S. 421, sec. 58, it is provided,
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in cases of appeals to the circuit court from judgments of

justices of the peace, the appellee shall be entitled to judg-

ment not exceeding ten per cent damages upon the amount of

the judgment, if the court shall be satisfied the appeal was

prosecuted for delay. That the court decided this appeal was

taken for delay, there can be no doubt, as the evidence shows

defendant had, several times, admitted the justice of the

account, and promised to pay it.

No defense was made on the merits, but a captious objection

raised that the handwriting of the justice who issued the sum-

mons was not so legible as it should have been, whereby the

name of the plaintiff was incorrectly written. There was no

plea of misnomer before the justice, or in the circuit court.

We perceive no error in the record, and affirm the judgment.

Judgment affirmed.

Joseph Mat
v.

The People of the State of Illinois.

1. Keasonable doubt—what amounts to. A reasonable doubt, beyond

which the jury should be satisfied in a criminal case before finding the

accused guilty, is one arising from a candid and impartial investigation of

all the evidence, and such as in the graver transactions of life would cause

a reasonable and prudent man to hesitate and pause.

2. Evidence—of its sufficiency. In a criminal prosecution where a

question arose as to the time when the warrant for the arrest of the accused

was issued, the testimony of a police officer in respect thereto given months
after the event, the witness undertaking to state the time of issuing the

warrant without its being produced and without having recently ascer-

tained the time by any reference to the record of the proceedings, was re-

garded as of too uncertain a character to be relied upon to establish the

guilt of the prisoner.
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Writ of Error to the Criminal Court of Cook county

;

the Hon. John A. Jameson, Judge, presiding.

Mr. John Lyle King, for the plaintiff in error.

Mr. Washington Bushnell, Attorney General, and Mr.

Charles H. Reed, State's Attorney, for the people.

Per Curiam : This was an indictment for receiving stolen

goods, knowing them to have been stolen. In order to a con-

viction, it was necessary for the prosecution to satisfy the jury

beyond a reasonable doubt that the accused knew the goods

had been stolen at the time he received them. A reasonable

doubt is one arising from a candid and impartial investigation

of all the evidence, and such as, in the graver transactions of

life, would cause a reasonable and prudent man. to hesitate and

pause. Miller v. The People, 39 111. 457.

The goods were stolen on the 15th of May, 1870. The

evidence of DeYoung, who was in the employ of the accused

at the time the latter received the goods in pawn, gives a full

account of the time and manner of receiving them, and if his

statement is true, it repels any presumption of guilty knowl-

edge.

The only evidence to countervail the effect of DeYoung's

testimony consists in the statements of a policeman as to the

time of issuing a warrant, and a remark made by the accused

that he brought the clock with him from State street, and had

had it some time. It appears that the accused had two clocks

about which inquiries had been made—one a bronze clock

and the other marble. The former was the one in question.

DeYoung testifies that it was the marble clock that the accused

said he brought from State street. But the policeman applies

the remark to the bronze clock, in which he might easily have

been mistaken. The effect of the evidence of the officer as to

this account of where accused got the clock, must have been

the principal evidence upon which the jury relied, and yet it
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rested upon such a foundation as would, in the graver trans-

actions of life, cause a reasonable and prudent man to hesitate

and pause.

The only other circumstance to overthrow DeYoung's evi-

dence is the statement of the policeman as to'when the warrant

was issued. He was testifying months after the event, and

yet he undertakes to state the time of issuing the warrant,

without its being produced, or the witness having recently

ascertained the time by any reference to the record of the pro-

ceedings. To impose upon a man the disgrace of a conviction,

and deprive him of his liberty, upon evidence of so unreliable

a character, does not well comport with the safeguards which

the law throws about the accused in criminal prosecutions.

We think the evidence of guilty knowledge not satisfactory,

and that the court below should have granted a new trial.

For the refusal so to do, the judgment of the court below

is reversed and the cause remanded.

Judgment reversed.

Eli S. Prescott

v.

The City of Chicago.

1. Special assessment—notice—certificate of publication—collateral pro-

ceeding. Iu a collateral proceeding, the record of the proceedings to widen

a road can not be attacked for a defective certificate of the publication of

the notice in failing to state the last day of its insertion. The city may
have obtained a release, or the parties affected by that proceeding may
have estopped themselves from raising the question by voluntary payment.

If it were allowed, the city would be compelled, in every case, to prove

perfect title to its streets before a special assessment could be levied for

their improvement.

2. Constitution—title of law—more than one subject. A law entitled

"An act to amend the charter of the city of Chicago, to create a board of
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park commissioners, and to authorize the levy of a tax in West Chicago,

and for other purposes," is not repugnant to the constitution because it con-

tains many provisions prescribing the manner in which the subject matter

of the bill, as stated in the title, shall be carried into effect. All of the pro-

visions contained in the law are well expressed and embraced in the words,

"an act to amend the charter of the city of Chicago."

Appeal from the Superior Court of Cook county ; the Hon.

Joseph E. Gary, Judge, presiding.

Mr. John Borden, for the appellant.

Mr. M. F. Tuley, Corporation Counsel, for the appellee.

Mr. Justice McAllister delivered the opinion of the

Court

:

This was an application made at the March term, 1871, of

the Superior Court, by the city collector of the city of Chi-

cago, for judgment against delinquent lands, upon a special

assessment warrant for grading a roadway 36 feet wide in

Southwestern Avenue, or Ogden Avenue, from its intersection

with West Twelfth street to its intersection with the south line

of section 23, township 39 north, range 13 east of the third

principal meridian, and from its intersection with the south

line of said section 23 due west to the present western city

limits, as the same has been widened and extended by the order

of the common council passed July 26, 1869, and constructing

a road bed in said described roadway, of sand, broken stone,

gravel, etc.

To the application for judgment, objections were filed.

Upon the hearing, the objectors introduced a certified copy of

the proceedings in the matter of widening Southwestern Plank

Road, in evidence, and some oral testimony, all of which is

preserved by bill of exceptions, and it is claimed that the pro-

ceedings to widen were void. The record of these proceed-

ings contains defective certificates of printer. They fail to

state the date of the last paper containing the notice, and this
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is the only defect in the proceedings of any substantial char-

acter which we are able to discover. We are disinclined to

recognize the propriety of allowing those former proceedings

to be attacked in such collateral way, because we can not say,

from the mere production of the record, that the parties who

were affected by them may not have estopped themselves by

voluntary payment and acquiescence, or that the city may not

have obtained the proper releases. The principle of allowing

the title of the city to be drawn in question in such collateral

way, would extend to every case of the improvement of a

street, and require the city to show a good title to the street,

as a condition precedent to making a special assessment for

such improvement.

Another reason for reversal urged is, that the assessment in

question is void, because the proposed improvement extends

beyond the city limits.

It is, however, conceded by appellant's counsel that, if the

West Side Park Act, approved February 27, 1869, is constitu-

tional, then the improvement does not extend beyond the city

limits. But he insists that the act is void under section 23,

article 3, of constitution of 1848, prohibiting the passage of

any private or local law embracing more than one subject,

which must be expressed in the title. The title of the act in

question is,
a An act to amend the charter of the city of Chi-

cago, to create a board of park commissioners, and to authorize

a tax in the town of West Chicago, and for other purposes.

"

We can not spare the time to set forth the several provis-

ions of this act, but, from an examination of them, are of

opinion that the reasons assigned by counsel for holding it to

embrace subjects not expressed in its title, are wholly ground-

less.

The principal object of the act is to amend the charter of

the city of Chicago, and in so doing, to extend the city limits,

to establish and provide for the improvement and regulation

of public parks situate in the west division of Chicago. All

of these purposes are well expressed by the title, in these
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words :
" An act to amend the charter of the city of Chi-

cago."

There is nothing in the evidence showing or tending to

show that the assessment was not made fairly, upon correct

principles.

The collector had no authority to apply for the judgment,

and for this reason it must be reversed and the cause remanded.

Judgment reversed.*

The Home Mutual Fire Insurance Company

v.

Albert G. Garfield.

1. Plea waives a demurrer to the declaration. Where a defendant demurs

to the declaration and the demurrer is overruled, and he then pleads to

the action, he waives the grounds of demurrer, and can not raise the legal

questions presented by the demurrer. If he desired to do so, he should

have abided by his demurrer.

2. Insurance—policy—condition—notice—waiver. Where an insurance

policy contained a condition that if the interest in the real estate be less

than a fee, the nature of the title must be stated, or the policy should be

void, in answer to the question, what is the title, and is it incumbered

by mortgage, etc.; it was answered, a fee simple. There was a mortgage

on the property to secure a loan of $10,000 to the person to whom the loss

was, by the terms of the policy, made payable; but that fact was known
to the agent and the vice president when the policy was issued, and the

* Edward Roberts v. The City of Chicago.

Per Curiam : This case arises out of the same proceedings and is the same as Prescott

v. The City of Chicago, and is disposed of in the same way.

The judgment of the court below is reversed and the cause remanded.

Judgment reversed.

Marshall P. Ayres v. The City of Chicago.

Per Curiam : This case is in all respects the same as that of Prescott et at. v. The City of

Chicago, and must be decided in the same way. Judgment reversed and cause remanded.

Judgment reversed.



1871.] Home Mut. Fire Ins. Co. v. Garfield. 125

Syllabus. Opinion of the Court.

agent of the company wrote the application : Held, that under such cir-

cumstances it would be a fraud to permit the company to escape liability

on that ground. The assured had a fee simple title subject to an incum-

brance, of which the officers were fully informed. There was not a con-

cealment of the title. This case distinguished from the Illinois Mutual

Insurance Co. v. Marseilles Manufacturing Co., 1 Gilm. 236.

3. Same—re-building by the company. Where the charter of an insur-

ance company provided that settlement should be made, and a payment

of the loss within three months, unless they, within that time, determined

to re-build, and were authorized to do so in a convenient time, "provided

they do not lay out and expend in such buildings or repairs more than the

sum insured on the premises," and a loss occurs, and notice is served on

the assured that the company had elected to re-build, but they failed to do

so: Held, that by giving the notice, the contract was not changed to aeon-

tract to re-build, but the company, failing to re-build within a reasonable

time, became liable to pay the amount of the insurance, with interest and

a fair rental value of the ground while the owner is thus deprived of its

use.

4. In such a case, it is error for the court to instruct the jury that the

company was bound to re-build, "cost what it may," as they are restrained

by their charter as to the amount that may be so expended.

Appeal from the Superior Court of Cook county.

Messrs. Sleeper & Whiton, for the appellant.

Mr. A. N. Waterman, for the appellee.

Mr. Justice Thornton delivered the opinion of the Court

:

This is an action of covenant upon a policy of insurance,

brought by the insured against the company. After the

destruction of the property by fire, a notice to re-build was

given, according to a clause contained in the policy.

The objections to the form of the action and the right of the

plaintiff to sue, can not be availed of here. These were raised

by demurrer in the court below, as the declaration sets forth

at length the policy and the notice to re-build. This having

been overruled, special pleas were filed. The appellant should

have abided by his demurrer if he desired to present the ques-

tions raised by it to this court. Russell v. Whiteside, 4 Scam.

8 ; American Express Co. v. PincJcney, 29 111. 406.
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Appellant is a mutual insurance company, and insured the

property of appellee to the amount of $5000. The applica-

tion and policy contain these words : "Loss, if any, payable

to ¥m. C. Reynolds, trustee, or order, as his interest may

appear." By the policy, the company promised to pay the

sum insured "within three months next after the property shall

be burnt, destroyed or demolished by fire, and notice thereof

given by the act during the time this policy shall remain in

force, unless the directors shall, within said three months,

determine to re-build or replace the property destroyed." In

condition VII, annexed to the policy, and a part of it, it is

declared that, "If the interest in the property to be insured be

a leasehold interest, or other interest not absolute, it must be

so stated in the policy, otherwise the same shall be void."

Section 14 of the charter is as follows : "The directors shall

settle and pay all losses within three months after they shall

have been notified as aforesaid, unless they shall judge it

proper within that time to re-bnild the house or houses

destroyed or repair the damages sustained, which they are

empowered to do in a convenient time, provided they do not lay

out and expend in such buildings or repairs more than the sum

insured on the premises" etc.

It further appears, that in reply to the question, "What is

the title, and whether incumbered by mortgage or otherwise,

and to what amount," the answer was, "Fee simple." The

proof shows that, at the date of the policy, Reynolds held an

incumbrance on the property to the amount of $10,000.

It is insisted that the fraudulent concealment of the title

rendered the policy void. Campbell, an agent of the com-

pany, testified, substantially, that Reynolds called in the office

and said he had been making a loan to Garfield ; that Gar-

field had a policy but it was not satisfactory, and that he

desired one in the Home Mutual, and requested him to make

a survey of the building. He made the survey, and then con-

sulted with the vice president, and wrote the application in

the office of the company. Upon cross-examination, he said :
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"The matter was all talked over between Reynolds and the

vice president." From both the policy and outside informa-

tion, the officers of the company had full knowledge of the

loan and incumbrance. They knew that Reynolds wanted the

insurance effected for the better security of the money he had

loaned. They knew, from the policy itself, that there was an

incumbrance. Proof of a fee simple estate, accompanied with

these explanatory circumstances, would be a compliance with the

seventh condition, attached to the policy. To permit the com-

pany to have the benefit of this stringent provision, with the

evidence before us, would be to countenance the perpetration

of a gross fraud.

The proof was, that the assured party, at the time of the

insurance, had a fee simple title, subject to an incumbrance.

This was mentioned in the policy. The company had notice

of it, and should have made further inquiry or rejected the

application. There was not a concealment of the true charac-

ter of the title, and consequently no fraud practised. This is

not like the case of the Illinois Mutual Insurance Co. v. Mar-

seilles Manufacturing Co., 1 Gilm. 236. In that case, the court

said : "Neither of the policies, or the applications which are

parts of the policies, express that the title of the defendants in

error to the land was less than an estate in fee simple, or that

the same was incumbered/ 7 and therefore they were properly

declared void. In this case, the disclosure was sufficient when

the policy informed the company that Reynolds had a lien

upon the property.

In determining the meaning and effect of the answer as to

the title to the property, we should consider the application

and policy together. In this view, the answer to the ques-

tion as to title and incumbrance was, "Fee simple, subject to

the lien of Reynolds." We do not, therefore, think that the

policy was void.

It is claimed that the suit was not instituted in proper time,

under the charter of the company. We have examined the
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stipulation of the parties, and do not think this defense can

now be made.

All other questions raised may be resolved into one : What
is the liability *of the appellant? As authorized by the policy,

a notice to re-build was given, and is as follows

:

"Albert G. Garfield, Esq., Chicago :

"Dear Sir: In conformity with the provisions of policy No.

5881 of the Home Mutual Fire Insurance Company of Illi-

nois, you are hereby notified that the company elects to

re-build the four story frame building formerly situated on the

southwest corner of Franklin and Tyler streets, in the city of

Chicago, and occupied as a tinware manufactory, being the

same premises insured under the above described policy of

insurance, and destroyed by fire on or about the 21st day of

February, 1868.

"Every other right existing under the same policy of insur-

ance is hereby expressly reserved. You are hereby requested

to furnish, at the earliest practicable moment, plans and speci-

fications of the construction of the building in accordance

with the customs of insurance in such cases of loss adjust-

ments.

Truly, yours,

April 24, 1868. J. K. Murphy,
Secretary."

It is assumed that this notice changed the policy—changed

the entire character of the contract—and that, thereby, the

company agreed to replace the property destroyed, without any

reference to the amount of the cost.

It is urged that the policy is in the nature of an alternative

contract, and the company, in giving the notice and making

its election, made it an absolute contract to re-build, and hav-

ing failed to re-build, became liable for all damages for breach

of such contract. The policy is not in the alternative, to pay

a sum of money or to re-build the house. The language is,

"to pay the sum insured unless the directors shall determine

to re-build." It is equivalent to saying, I will pay a sum
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certain if I fail to re-build. The company merely reserved

the right to replace the property, to avoid the payment of the

money. Its liability was for the money, to be discharged by

the performance of some other act. This conduct on the part

of the company in giving notice, should be looked upon with

disfavor, unless good faith is manifested in all its subsequent

proceedings. Upon the notice to re-build, it should proceed

immediately with the work.

It was error to instruct the jury that "the company was

bound to re-build the building destroyed, cost what it may"
Section 14 must be construed as a limitation upon the com-

pany in the expenditure of money ; hence, the instruction

announced an erroneous measure of damages.

This section must be interpreted with some regard to the

language used, and the object in its adoption. It restricted

the extent of liability, and the notice could not render the

company liable as assumed in the instruction. The effect of

giving the notice was not to change the contract so as to make

it a mere contract to re-build.

What, then, was the effect of the notice ? It hindered the

assured in the enforcement of the policy ; it gave the company

the right to take possession of the ground for the purpose of

building. If prompt measures are not adopted to re-build,

what is the remedy of the assured, and what is the measure

of damages ? If the company neglected, within a reasonable

time after notice, to carry out its evident intention, the assured

might disregard it and sue upon the policy, and, with proper

averments in the declaration, recover the amount of the policy

and interest, and the rental value of the ground during the

time of the delay thus caused by the act of the company. The

right to the latter, .under the circumstances stated, would nat-

urally result from the act of the company.

For the error in giving the instruction, the judgment is

reversed and cause remanded.
Judgment reversed,

9—60th III.
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Theron S. Norton

V.

Frederick Tuttle et al.

1. Power op attorney—dismissal of suit. Where a party gives to

another a power of attorney, which recites that the maker is indebted to

the attorney, authorizing him to file a bill to set aside a conveyance made

by the guardian of the maker of the power, and to compel the guardian to

account, and, out of the proceeds realized from the suit, the attorney should

be paid : Held, that after such a suit is commenced in the name of the per-

son giving the power, he may dismiss the suit notwithstanding the oppo-

sition of the attorney.

2. Equitable assignment. The bare right to file a bill in equity

growing out of, the perpetration of a fraud on a party, is not assignable,

being contrary to public policy and savoring of the character of mainten-

ance. Neither is the right of action for a tort assignable. The assignor

must have a substantial right, and not a mere naked right, to overset a legal

instrument, or to maintain a suit. The assignment, under such circum-

stances presented by this case, must be regarded as void and against pub-

lic policy.

3. Same—power of attorney. Where a claim of this character is not

assignable, the giving of a power of attorney by the holder of the mere

naked right to his creditor, authorizing suit to be brought and prosecuted

in his name, the claim not being assignable, confers no rights on the attor-

ney in fact, and therefore nothing upon which to found a claim of an irre-

vocable power to prosecute the suit. The position of the attorney is less

favorable than if he were assignee.

4. Equitable jurisdiction. As to the question of jurisdiction of a

court of equity, the case of Whiting v. Roberts, 22 111. 381, considered and

distinguished.

Appeal from the Circuit Court of Cook county ; the Hon.

E. S. Williams, Judge, presiding.

Mr. J. H. Knowlton and Mr. S. W. Fuller, for the appel-

lant.

Messrs. Goodrich & Smith, for the appellees.



1871.] Nokton v. Tuttle et al. 131

Opinion of the Court.

Mr. Justice Sheldon delivered the opinion of the Court

:

This was an appeal from an order of the circuit court of

Cook county, dismissing a bill in chancery on motion of the

complainant in the bill, the appellant.

It is insisted that the action of the circuit court in dismiss-

ing the bill was erroneous, because of the interest which one

William F. Camp had acquired in the subject matter of the

litigation, under a power of attorney executed to him by the

appellant, Norton, on the 27th of May, 1869, and Camp takes

the appeal in the name of the complainant.

The power of attorney recited that the appellant was one of

the lawful heirs of Theron Norton, who deceased on or about

the 24th day of April, 1844, and of Minerva M. Norton, who

died on or about the 16th day of October, 1859, and that his

interests in the estates of the decedents were wrongfully with-

held from him by Frederick Tuttle, who claimed the owner-

ship of the same under a certain conveyance made on the 25th

of June, 1860, which was obtained through misrepresentation

and the exercise of undue influence over the appellant by Tut-

tle, and that the appellant was desirous of securing an account-

ing of the guardianship by said Tuttle of the estate and of the

management of said interests, and the complete recovery and

possession of said interests.

It was also recited in the power of attorney that, "the appel-

lant was justly indebted to William F. Camp for money

obtained from him by the appellant upon certain promissory

notes, upon some of which the appellant was holden as in-

dorser thereof, and upon the other of said notes he was holden

and bound as the maker of the same, and for the purpose of

securing the payment of the money and interest {hereon at the

rate of ten per cent per annum until the money and interest

should be fully paid, and for the purpose also of securing said

William F. Camp for his time, trouble and all expenses which

he had incurred and which he might thereafter incur in and

about the matters and business intrusted to him by said power
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of attorney, including attorney's fees and counsel fees and

charges, and for the other purposes mentioned therein;" and

therefore the power of attorney further proceeded to authorize

Camp, as the attorney of the appellant, to institute every and

all necessary proceedings to secure an accounting and for the

recovery of all and every interest which he had had or might

now have in the estate of Theron and Minerva M. Norton, and

when so accounted for and recovered, to take possession of the

same, and to execute contracts, leases and all necessary writings

pertaining thereto, collect all rents, etc.

Through the procurement of Camp, the bill was prepared,

and was filed January 25th, 1870.

The bill alleges the appointment of Tuttle as guardian of

the complainant and his sister Minerva M. ; that Tuttle, while

such guardian, under an order of sale by the county court of

his ward's lands, fraudulently made sale of, and acquired for

himself a deed to, one certain lot of land of his wards; that,

by fraud and undue influence, he obtained from his said wards

conveyances of two certain other lots of land.

The bill also alleges that Tuttle never accounted with the

complainant or said Minerva M. concerning his guardianship,

or for any of the moneys received by him as proceeds of their

estate; that he claims to hold two of said lots by virtue of the

conveyances to him, and has received a large sum in rents and

profits. The death of the said Minerva M. is alleged, and that

complainant is one of her heirs. The bill prays for an account,

and that the alleged fraudulent conveyances be set aside, and

the lots be reconveyed to complainant.

Tuttle left this country for Europe, in July, 1869, and was

absent over a year, and, upon his return, was served with a

summons in this suit on the 11th day of August, 1870.

On the 27th day of January, 1870, two days after the bill

was filed, Norton filed in the cause a written stipulation, signed

by him, consenting that the suit be discontinued.

Without entering into the particulars of the several affida-

vits and documents filed in support of the motion to dismiss.
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There are authorities of the highest respectability, that such

a claim as is set forth in this bill is not assignable in equity.

Story, in his Equity Jurisprudence, vol. 2, sec. 1040 g, says

:

" So an assignment of a bare right to file a bill in equity for a

fraud committed upon the assignor, will be held void, as con-

trary to public policy, and as savoring of the character of

maintenance. So, a mere right of action for a tort is not, for

the like reason, assignable. Indeed, it has been laid down as

a general rule, that where an equitable interest is assigned, in

order to give the assignee a locus standi in judicio in a court of

equity, the party assigning such right must have some sub-

stantial possession, and some capability of personal enjoyment,

and not a mere naked right to overset a legal instrument, or to

maintain a suit." Spence, in his treatise on Equitable Juris-

diction, vol. 2, 868, speaking upon the same subject, lays down

the rule in the following language : "A right which can only

produce property by means of a successful litigation, is not a

subject which, generally speaking, the court will recognize as

property for the purposes now under consideration," (capability

of assignment); and further on: "But a right to avoid the

effect of a legal instrument on equitable grounds—for instance,

to set aside a release obtained by fraud, though there may be

the strongest grounds for presuming that the litigation will be

successful—is not such a possibility, or such a chose in action,

as can be assigned, even in the view of the court of chancery

;

it is only by litigation that the right can be constituted, and

the property acquired.

"

In Prosser v. Edmunds, 1 Younge & Coll. 481, one of the

cases cited by both Story and Spence, in support of the doc-

trine they lay down, Lord Abinger examined the subject at

large, wherein he said: "All our cases of maintenance and

champerty are founded on the principle that no encouragement

should be given to litigation by the introduction of parties to

enforce those rights which others are not disposed to enforce.

There are many cases where the acts charged may not amount

precisely to maintenance or champerty, yet of which, upon
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general principles, and by analogy to such acts, a court of

equity will discourage the practice.»**#*« Eobert

Todd, when he assigned, was in possession of nothing but a

mere naked right. He could obtain nothing without filing a

bill. No case can be found which decides -that such a right

' can be the subject of assignment, either at law or in equity."

Within the principle of the authorities cited, we must regard

the subject matter of the controversy in this suit as not assign-

able, and that any attempted assignment of it should be held

void, as contrary to good policy.

If not assignable, then Camp could acquire no interest in it

by way of security for any indebtedness of Norton to him,

and there would be nothing upon which he could found the

claim of an irrevocable power of attorney, entitling him to

take from Norton the control of the suit, and to persist in its

prosecution in the name of the latter against his will, and in

the face of his sworn statement placed upon the record, that

he has no claim whatever against Tuttle.

The position of Camp is less favorable than if he were an

assignee of the subject of the suit.

Nothing has been assigned to him, but he has merely a power

of attorney to prosecute this litigation, and, out of the fruits

of it, to reimburse himself for his expenses, and repay an

indebtedness to him, as recited in the power, with no mention

of its amount.

The litigation, if pursued, promises to be involved, vexatious

and prolonged. Norton insists that it is groundless, regrets that

it was instituted, and desires to drop it. But Camp, a stranger,

claims the right, by virtue of this power of attorney, to inter-

meddle in the suit, and compel its prosecution in the name of

the complainant, contrary to* his will, against his step father,

Tuttle, the bill containing various aspersions upon the charac-

ter of the latter, and the natural result of which litigation

must be to embroil this family and disturb its peace. It is

desirable that parties should have the full liberty of amicably

adjusting their suits in court, and the interference with it, as
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set up in this case, seems opposed to the best interests of so-

ciety.

If Camp supposes that he has any equitable interest in the

subject matter of the suit, he can file his own bill, and litigate

in his own name, and if he deems Norton a necessary party,

make him a party defendant.

"We must hold that the fact of the execution of this power

of attorney did not divest Norton of the control of the suit,

and that he might, notwithstanding the power of attorney,

dismiss his own suit.

We do not regard the view here entertained as conflicting

with the decision in Whitney v. Roberts, 22 111. 381, upon the

authority of which case the counsel for Camp relies. There,

a grantor, from whom a deed of land had been procured by

fraud, made a subsequent conveyance of the land to another,

and the subsequent grantee was allowed to maintain a bill in

his own name, to set aside the prior deed which had been

fraudulently obtained by the first grantee. There was a con-

veyance of land, the prior fraudulent deed was void, and it

was the common case of the owner of land filing a bill in his

own name, to remove a cloud from his title.

Here is no conveyance of any thing—but only a power of

attorney; the suit respects not only the fraudulent disposition

and obtention of lands of the ward, but it involves the account-

ing on the part of a guardian of the management of his wards'

estate, and it is the claim of an attorney in fact to take from

the principal the control of his own suit, and carry it on in

the name of the latter, despite his will to the contrary.

The cases are wholly distinguishable.

We do not perceive how the court below could have done

otherwise than to dismiss the biM, and its order of dismissal

is affirmed.

Decree affirmed.
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Chicago &> Iowa Kailroap Company

v.

WILLIAM DlJGGAN.

Practice—of giving evidence in chief after the opposite party has closed.

Where the court below so far disregarded the rule that the party holding

the affirmative of an issue must be confined, after the opposite party has

closed his evidence in defense, to merely rebutting testimony, as to per-

mit the former, under such circumstances, to introduce new witnesses, but

it appeared that no injury could have resulted to the latter thereby, he

not being surprised by testimony as to new facts, the additional evidence

being but cumulative, this court refused to interfere with the discretion of

the inferior court in that regard.

Appeal from the Circuit Court of Kendall county ; the

Hon. Edwin S. Leland, Judge, presiding.

This was an appeal from the report and award of commis-

sioners, appointed by the circuit court of Kane county to fix

the compensation to William Dnggan for land taken for the

right of way through his farm, of the Chicago & Iowa Rail-

road Company, and to assess the damages resulting to him by

the construction and operation of the road.

Dnggan took the appeal from the decision of the commis-

sioners, and the cause was taken by change of venue to the

circuit court of Kendall county. Upon a trial by jury, the

compensation due Duggan was fixed at $107.80, and his dam-

ages assessed at $150, and a judgment was rendered accord-

ingly. From this judgment the railroad company appeals.

Mr. Chaeles Wheaton, for the appellant.

Mr. C. J. Metzner, for the appellee.

Per Curiam : Although the rule is, that the plaintiff must

be confined, after the defendant has closed, to merely rebutting

testimony, we can not interfere with the discretion of the court

below in this matter, unless we can plainly see that injustice
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has been done. In this case, it is not probable any injury

accrued to the plaintiff because the rule was so far disregarded

as to permit new witnesses to be sworn as to the extent of the

damages. The defendant was not surprised by testimony as

to new facts, the only objection being that the evidence was

cumulative.

The instructions were correct, and the verdict is not unsns-

tained by the evidence.

Judgment affirmed.

George C. Bestor et al.

v.

James H. Wathen et al.

1. Conteact—in respect to the location of a railroad. Two persons

owning a tract of laud on the line of a railroad, contracted witli the

president of another road then being constructed, and a firm of individ-

uals who had contracted to build that road, to lay the land off into town

lots, and, after selling lots to the amount of $4800, to convey to the presi-

dent of the road and to the construction company an undivided half of the

remaining lots. The president and the individuals composing the con-

struction company were to pay no money, but agreed to "aid, assist and

contribute to the building up of a town on said land:" Held, that if this

contract was made to secure the location of the road at a place where it

would not be of the greatest benefit to the stockholders of the road, then

it was in the nature of a bribe, and can not be enforced; or, if the place

where the parties agreed the road should be located, which was afterwards

done, was the route best calculated to promote the interest of the stock-

holders and the public, and the officers of the company were professing to

hesitate between it and another line to procure the agreement, that was

a fraud, and the contract can not be enforced in equity.

2. When the legislature grants a company a charter for the purpose of

constructing a railway, the grant is made because it is supposed the road

will bring certain benefits to the public; and when subscriptions are made

to build such a road, it is with the understanding that the officers entrusted

with its construction will so locate the line and establish its depots as to
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bring the highest pecuniary profit to the stockholders, compatible with a

proper regard to the public convenience. These alone are the considera-

tions which should control the action of the president and directors of the

road, and so far as they permit their official action to be swayed by their

private interest, they are guilty of a breach of trust towards the stockhold-

ers, and a breach of duty to the public.

3. Equity. A court of equity will not enforce a contract resting upon

the delinquency of such officers, or tending to produce it.

4. Contract. If such a contract was entered into when the line

adopted was only equally as good as another, then neither the company

nor the public were injured, yet the company made their power instru-

mental of private emolument in a manner which a court of equity will not

sanction. Public policy forbids the sanction of such contracts.

5. Crossbill—to remove a cloud on title. Where, in such a case, the

defendants file a bill to have the contract set aside as a cloud on their title,

it is error in the court to grant the relief. Having entered into a contract,

the effect or the tendency of which was to induce the other parties to com-

mit a breach of duty, they are not entitled to the relief sought.

Writ of Error to the Circuit Court of Woodford county
;

the Hon. S. L. Richmond, Judge, presiding.

Messrs. Johnson & Hopkins, for the plaintiffs in error.

Mr. John Burns, for the defendants in error.

Mr. Chief Justice Lawrence delivered the opinion of the

Court

:

In February, 1849, the legislature chartered a company

with authority to build a railroad from Oquawka, on the Mis-

sissippi river, to Peoria, and in 1852 the charter was so

amended as to authorize the extension of the road from Peoria

eastward to the State line. In 1855 a contract was made be-

tween the railway corporation, of the one part, and the firm of

Cruger, Secor & Co., of the other part, by which the latter

undertook the construction and equipment of the road. On
the 5th of April, 1856, while engaged upon this work, the

members of the firm, together with Bestor, the president of

the railroad company, Sweat, one of its directors, and Smith,

its construction agent, entered into a contract with Wathen
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and Gibson, the defendants in error, -by which the latter, own-

ing one hundred and sixty acres of land situated where the

road then in process of construction was expected to cross the

Illinois Central, agreed to sell to the first named parties an

undivided half of said land upon the following terms : No
money was to be paid by the purchasers, but the land was to

be laid out into town lots and sold. The first proceeds of the

sale to the amount of $4800 were to be retained wholly by

Wathen and Gibson, the owners, and when this sum was re-

ceived from sales, they were to convey to the other parties an

undivided half of the residue of said land. The only consid-

eration for this agreement was, that the so-called purchasers

should "aid, assist and contribute to the building up of a

town on said land." Wathen and Gibson laid out the land

into lots and proceeded to sell, and the town of El Paso was

built on this and an adjoining tract. In December, 1863, the

plaintiffs in error filed their bill against Wathen and Gibson,

asking for an account of sales, and for a conveyance of an un-

divided half of the lots unsold. The cause came on to a hear-

ing, and the circuit court dismissed the bill.

It is insisted for defendants in error, that complainants have

done nothing to aid in building a town on said land, and have

therefore no claim upon a court of chancery for a decree of

specific performance. The record sustains this view, except

so far as the adoption of a line for the new road that would

cross the Illinois Central at this point, and the erection of a

depot here, may be considered as within the purview of the

contract. To that extent the plaintiffs in error did contribute

to the building of the town. We have, indeed, no doubt that

this was the chief aid which they were expected to furnish,

and the question is thus presented, whether a contract of this

character is one which a court of equity can be called upon

specifically to enforce.

On this question there is slight room for doubt.

When the people, through the legislature, grants to a company

the right of eminent domain for the purpose of constructing
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a railway, the grant is made because it is supposed the

road will bring certain benefits to the public. When the com-

pany is incorporated and subscriptions are made to the stock,

the money is subscribed upon the understanding that the offi-

cers intrusted with the construction of the road will so locate

its line and establish its depots as to bring the highest pecu-

niary profit to the stockholders, compatible with a proper re-

gard to the public convenience. These, and these alone, are

the considerations which should control the action of the pres-

ident and directors of the road, and so far as they permit their

official action to be swayed by their private interests, they are

guilty of a breach of trust towards the stockholders, and of a

breach of duty to the public at large.

A court of equity will not enforce a contract resting upon

such official delinquency, or even tending to produce it. Such

is the character of the contract before us. If we enforce it, we

lend the sanction of the court to a class of contracts the inev-

itable tendency of which is to make the officers of these pow-

erful corporations pervert their trusts to their private gain at

the price of injury at once to the stockholders and to the pub-

lic. Rendered into plain English, the contract in this case

was a bribe on the part of Wathen and Gibson to the presi-

dent and other officers of the railway company, and to the

contractors who were building the road, of an undivided half

of one hundred and sixty acres of land, in consideration of

which the road was to be constructed on a certain line and a

depot built at a certain point. Now, if this was the best line

for crossing the Illinois Central, considered with reference to

the interests of the stockholders and of the public, then it was

the duty of the officers of the company to establish it there
;

and if they intended so to do because it was the proper line,

but professed to be hesitating between this and another line

in order to secure for themselves the contract under consider-

ation, as is somewhat indicated by the evidence, then they

were practicing a species of fraud upon the defendants and

using a false pretext in order to acquire defendants' property
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without consideration. If, on the other hand, this line was

not the best, but was adopted because of this contract, the case

is still stronger against complainants. If such was the fact,

they are asking the court to enforce the payment of a bribe,

the promise of which induced them to sacrifice their official

duty to their private gain. If, as a third contingency, the

choice lay between this line and another equally good, but not

better, and they were influenced by this contract to adopt this

line, then, although neither the company nor the public has

been injured, yet'the defendants have made their official pow-

er an instrument of private emolument in a manner which no

court of equity can sanction. In this particular case no Avrong

may have been done, and yet public policy plainly forbids the

sanction of such contracts because of the great temptation they

would offer to official faithlessness and corruption.

The impropriety of such contracts is illustrated even by the

argument of counsel for plaintiffs in error. In order to show

that they did aid to build the town, it is claimed that, for

more than a year, free transportation was given to all persons

wishing to go to El Paso with a view of purchasing or settling

there, and that a discrimination in the rates of freight was

made in favor of El Paso to induce the growth of business

there. It surely needs no argument to show that all this was

a wrong, both to the stockholders and to the public at large,

and we can not but regard it as furnishing, of itself, a most

sufficient reason why the courts should regard such contracts

as intrinsically vicious, and therefore not to be enforced.

The defendants in the court below filed a cross bill, asking

the court to cancel this contract as a cloud upon their title,

and this was done. In the view we have taken of the case,

the contract should be regarded as so far against public pol-

icy that neither party is entitled to the aid of the court. The

defendants have entered into a contract, the effect, or at least

the tendency of which, was to induce the complainants to

commit a breach of duty. The refusal to enforce the contract

practically puts an end to it, yet the court should not have
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granted affirmative relief on the cross bill. To this extent the

decree is modified. Both bills are dismissed, and the costs of

this court equally divided.

Decree modified.

Durfee Chase

v.

Edward A. Frost.

Execution from the county court of LaSalle county—within what time it

may issue. A writ of execution can not issue for the first time on a judg-

ment rendered in the county court of LaSalle county after the expiration

of a year and a day from the rendition of the judgment.

Appeal from the county court of LaSalle county;, the

Hon. C. H. Oilman, Judge, presiding.

Mr. A. T. Cameron and Messrs. Dickey, Boyle & Rich-

olson, for the appellant.

Messrs. Brush & Butler, for the appellee.

Mr. Justice Walker delivered the opinion of the Court

:

On the 11th day of August, 1866, a judgment by confession

was rendered, in favor of appellee, in the county court of

LaSalle, and against appellant, for the sum of $244.32 and

costs of suit. No execution was issued until the 3d of Janu-

ary, 1871. The first execution was then issued and delivered

to the sheriff of LaSalle county, who seized personal property

of appellant to satisfy the same. At the January term of the

same year he applied to the court to have the execution

quashed, upon the ground that no execution had been issued

within a year from the last day of the term at which the judg-

ment was rendered.
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On a hearing, the court overruled the motion, and the record

is brought to this court by appeal, and the decision of the

court assigned for error.

The second section of the act which confers jurisdiction on

the county court, is this :

"The writs and process of said county courts shall be issued

and executed in the same manner as the writs and process of

the circuit courts of this State, and the rules, proceedings and

practice, not herein otherwise provided for, shall conform, as

near as may be, to the rules, proceedings and practice of the

said circuit courts; and all fines, orders, judgments and decrees

of said county courts shall be and remain a Jien upon the

lands, tenements and real estate of the person against whom
the same may be obtained for the period of seven years from

the last day of the term in which the same shall be entered;

but no final order, judgment or decree shall be entered in

vacation, except judgments by confession, which may be en-

tered at any time upon filing the proper papers with the clerks

of said courts, and shall have the same force and effect from

the time of entry, as if entered in term time." (Scates* Comp.

659.)

The first clause of this section declares that, writs and process

of the county court shall be issued and executed in the same

manner as writs and process of circuit courts of this State. It

only remains, therefore, to ascertain in what manner writs are

issued from and executed by the circuit courts, and what rules,

proceedings and practice obtain in such courts, to determine

whether the court erred in overruling the motion.

In the case of The People v. Peck, 3 Scam. 119, it was held

that an execution can not issue when more than a year and a

day has elapsed since the rendition of the judgment. That

case was a mandamus to compel the clerk to issue an execu-

tion, but the court say that, as no execution was issued within

a year and a day, that fact of itself would have justified the

clerk in refusing to issue. So far as we are aware, the rules,
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proceedings and practice of the circuit courts have conformed

to that decision, and it has been accepted and acted upon by

the profession until the present case, without being questioned.

That is the manner in which writs are issued from the circuit

courts of the State, and inasmuch as no greater power is con-

ferred on this county court than is possessed by the circuit

courts, it must, in this respect, conform to the same practice.

The writ issued without authority, and should have been

quashed.

The judgment of the court below is reversed and the cause

remanded.
Judgment reversed.

Perry Frazer et al.

v.

George S. Smith et al.

1. Allegations and proofs—variance. To constitute a variance there

must be a substantial departure from the issue, in the evidence adduced,

and it must be in some material matter which, in point of law, is essential

to the charge or claim.

2. In an action to recover damages for the breach of a contract, the

declaration alleged the contract to have been made on the 20th day of Feb-

ruary, 1868, to repair and put in good order a still apparatus and column

for the manufacture of alcohol, to be performed within and during the

period of six weeks from and after that day, Avith breach that the defendant

did not perform within that time, averring damage by reason of loss of use

of the machinery. The proof showed that the contract was made on the 1st

day of March, 1868, and that the defendant was to complete the same in

thirty days: Held, there was no substantial variance between the allega-

tion and proof. The time of making the contract was not of the essence.

3. Measure of damages, in such case. In cases of such character, the

measure of damages is not prospective gains unless there should be shown
outstanding contracts to be performed by the machinery to be furnished.

In this case, the averment in the declaration was, that the plaintiff was de-

prived of the use of the still for two months, during which time he might
10—60th III.
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and would have manufactured large quantities of alcohol, from which he

would have derived great gains. This was regarded as prospective, and too

remote to be an element of damages. .

.

Appeal from the Circuit Court of Tazewell county; the

Hon. Charles Turner, Judge, presiding.

This was an action of assumpsit, brought by George Smith

and others against Perry Frazer and others, to recover for

damages resulting to the plaintiffs by reason of the failure on

the part of the defendants to comply with the terms of their

contract to repair and put in good order for the plaintiffs cer-

tain machinery. A trial in the circuit court resulted in a ver-

dict and judgment for the plaintiffs. The defendants appeal.

Messrs. McCulloch & Rice, for the appellants.

Mr. C. A. Roberts and Mr. N. W. Green, for the appel-

lees.

Mr. Justice Breese delivered the opinion of the Court:

Several points are made on this record, the most important

of which will be noticed. The first is, a variance between

the contract set out in the declaration, and the one proved.

The contract, is alleged in the declaration to have been made

on the 20th day of February, 1868, to repair and put in good

order a still apparatus and column for manufacturing alcohol,

to be done and performed within and during the period of six

weeks from and after that day.

The proof by the plaintiff Mans, one of the contracting

parties, is, that they made the contract on the first day of

March, 1868, with defendants, who were to complete the same

in thirty days.

There is prima facie a variance, but it is not a substantial

one. The averment that the contract was to be performed

within and during a period of six weeks from the 20th day of

February, 1868, is, for all practical purposes, the same as a

contract made on the first day of March, and to be performed
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in thirty days from that day. It is certain a recovery on the

contract, as described, would be a bar to any future recovery for

the same cause. The time of making the contract is not of

the essence. As this court said, in Wheeler v. Read et al. 36

111. 85, a variance is understood to be a substantial departure

from the issue in the evidence adduced, and must be in some

matter which, in point of law, is essential to the charge or

claim, and the reason is, that the defendant may not be sub-

ject to another action for the same cause set out with more

certainty and precision in another suit. It is not to be ques-

tioned that the defendants could protect themselves under this

judgment and recovery, should the same claim come again in

controversy.

It is also argued that the verdict was contrary to the evi-

dence. This is a character of objection which seldom pre-

vails where the evidence was conflicting, as it was in this case,

unless the finding is against the clear preponderance of the

evidence. We can not say such is the case if the rule of dam-

ages laid down by the court was correct, and to that we come,

and it is the principal point in the case.

This court has decided, in cases kindred to this, that the

measure of damages is not prospective gains, unless there should

be shown outstanding contracts to be performed by the ma-

chinery to be furnished. There is no averment in the declar-

ation of such, the only averment being that the plaintiffs

were deprived of the use of the still for two months, during

which time they might and would have manufactured large

quantities of alcohol, from which they would have derived

great gains. This is all prospective, and too remote to be an

element of damages.

In this view, the defendants' ninth instruction should have

been given. Refusing to give it was error, and for the error

the judgment must be reversed, and the cause remanded.

Judgment reversed.
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Young & Rowley

v.

August Schorling.

New trial—sufficiency of the evidence. The evidence in this case is re-

garded as sufficient to sustain the finding of the court below.

Appeal from the Superior Court of Cook county ; the Hon.

William A. Porter, Judge, presiding.

Mr. William H. Holden, for the appellants.

Mr. Grant Goodrich, for the appellee.

Per Curiam : Appellants seek to recover for commissions,

upon the assumption that they were employed to sell the farm

of appellee.

There is no question of law presented in the record, and the

only assignment of error is, that the finding is against the

evidence.

As is usual, when the parties are witnesses, the evidence is

contradictory. By consent, a jury was waived, and the cause

was submitted to the court. Proof was heard as to the author-

ity to sell, and as to the performance by the parties. The

witnesses were present in court, and the weight and credibil-

ity of their testimony was considered and determined.

There is sufficient evidence to sustain the finding, and there

is not such a preponderance in favor of either party as to au-

thorize us to grant a new trial.

From a careful examination, we are satisfied that the judg-

ment should not be disturbed.

It is therefore affirmed.

Judgment affirmed.
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Stephen B. Williams

v.

The Chicago Coal Company.

1. Evidence—matters of privilege. In an action against a former agent

of the plaintiff, to recover for money received by the agent and not paid

over, the defendant sought to recoup the damages he had sustained by

reason of having been discharged from his employment without proper

cause, and before the expiration of the time fixed in the agreement of the

parties, and, in testifying in his own brhalf, the defendant, in order to

reduce the amount of his earnings in other employment, after his dis-

charge, set up a loss claimed to have been sustained by him through one

of his customers: Held, the witness was not privileged from disclosing,

upon cross-examination, the name of such customer.

2. Instructions—questions for the jury. Where, in such a case, dam-

ages were claimed, in recoupment in a suit against the discharged agent,

for a breach of the contract, and a deduction claimed for one month's salary,

and that he had allowed a sum of money in settling a claim for the com-

pany, it is error for the court to instruct the jury as to how they should

find and the amount of their verdict. These were questions for the jury,

and not the court.

3. Interest, In such a case, where the agent had retained money be-

longing to the company, and notified them of the fact, whether the com-

pany shall recover interest is a question for the jury, under proper instruc-

tions, and it is error for the court to compute and direct the jury to allow

it,

4. Breach of contract—damages. Where a person is employed as

the agent of another, and is wrongfully discharged from the employment,

he is entitled to recover compensatory damages, but the damages may be

mitigated, if the agent, after he is discharged, gets or can get employment

in business of the same general character, to the extent of his compensa-

tion thus received, if less than his wages under the contract, and if equal

thereto, then only nominal damages. If he engages in business of a dif-

ferent character, requiring harder labor and more capital, the damages

should not be reduced the full amount of his earnings in such business.

Appeal from the Superior Court of Cook county; the Hon.

Joseph E. Gaky, Judge, presiding.

This was an action for money had and received, brought by

appellee against appellant, in the Superior Court of Chicago.
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Pleas—the general issue, and a special plea setting up as

matter of recoupment in the nature of a set off, in substance,

that the money sought to be recovered in the suit was for

money received by appellant while acting as agent and employee

of the appellee under a special contract, whereby appellee

agreed to employ him for the period of five years from the

14th of May, 1866, at a salary of $2500 per year, and com-

missions on all coal sold in Chicago by either party, in excess

of 10,000 tons, of ten cents a ton for the first year and five cents

a ton for the remaining fiyr years, appellant to be the sole

agent in Chicago, to be furnished with yard, office, fixtures,

and all help necessary to conduct the business; that appellant

was discharged on the 23d of September, 1868, without any

fault on his part and without his consent, whereby he had lost

his salary and commissions and sustained a large amount of

damages, to wit: $10,000, which were due at the commence-

ment of this suit, and of which he offered to set off so much

as was sufficient to equal any damages sustained by appellee.

To this plea the usual replication of general traverse was

filed and issue joined.

A trial was had before the court and a jury; a verdict re-

turned in favor of appellee for $2604 damages. Appellant

moved for a new trial, which was overruled and judgment

given upon the verdict. Exception was taken, and the case

brought to this court by appeal.

Upon the trial, the counsel for the appellee relied almost

exclusively upon a correspondence by letters between the sec-

retary of the coal company and appellant, to establish its

cause of action. The first in the series is written by Rock-

well, the secretary, from La Salle, 111., dated September 26,

1868, to appellant at Chicago, requesting the latter to send

him, as soon as possible, a statement of appellant's account

with the writer to the 23d inst., together with a list of the

debts due by the Chicago Coal Company lately under appel-

lant's charge, and a statement of all money due to the com-

pany in connection with the same business.
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To this appellant replied by letter of the date of September

28, 1868. by which it appears that he enclosed an account cur-

rent since the last account was rendered. But this account

was not introduced in evidence.

On the 4th of October, 1868, Rockwell; from La Salle, ad-

dressed appellant by letter again, in which he acknowledged

the receipt of appellant's of the 28th of September, with the

statement of the accounts, and asks for information under the

following heads: "I notice that S. B. Williams stands cred-

ited with $4122.77. What does that mean? Under what

head is your own salary included, and what is the amount to

yourself, to clerks and other employees ?
"

Appellant replied by letter of the 5th of October, 1868, and

says: "The credit to my account arises in this way: My
salary was credited up to September 1st, 1868; in making

final settlement of the books, I credit myself as follows:

debiting expense account for the same, for salary from Septem-

ber 1st, 1868, to May 1st, 1871, two years and five months, at

$2500 per annum, as per contract, $666Q.67 ; also for commis-

sions on coal to be sold, amount of which can not now be

ascertained ; this leaves the balance now due me from the com-

pany, so far as can be determined at this time, of $4122.71, the

amount referred to in your letter, said amount to be increased

by commissions on coal to be sold, as per my contract with your

company."

Upon the receipt of this letter, Rockwell, by letter of date

October 7, 1868, again addressed appellant, as follows: "I

have yours of the 5th inst., and notice your explanation of the

item of $4122.77, concerning which I inquired in my letter

dated 4th inst. You state that you have credited yourself

with salary to May 1st, 1871, $6666.67. The amount to your

credit, as shown by the trial balance, is $4122.77. Balance,

$2543.90. What are the items which constitute this balance

of $2543.90, and where are they?"

This inquiry was answered by appellant's letter of the 10th

of the same month, in which he says : " In reply to your
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inquiries as to what constitutes the amount of $2543.90 referred

to in your letter, I would say it is principally cash retained

by me on account of my claim against the Chicago Coal Com-
pany, the balance of which claim I desire to have paid at

your earliest convenience."

Here the correspondence dropped, and these letters consti-

tute all of the evidence, except some indefinite statements of

Rockwell, as to a conversation between him and appellant,

introduced on behalf of appellee.

Appellant introduced in evidence the agreement between

him and appellee, set out in his special plea, and a letter from

Rockwell, dated September 19, 1868, notifying appellant that

his connection with the company would cease on the 23d inst.

Appellant testified that, at the time he was discharged he

retained $2543.90 in his hands, which sum had been reduced

by deducting Jiis salary for September, amounting to $208.33,

which, with $100 he had to pay on a wharfage account, re-

duced the amount to $2235.57, on account of his claim ; that

when he was discharged he notified the company that he had

retained this sum, and why he did so. He also testified that,

from the 1st of October, 1868, to May 1st, 1871, he had made

in other business the sum of $3282.69. On cross-examination,

he testified that he had made a much larger sum, but by losses

sustained in the commission business, amounting to $2000 or

$3000, his earnings and receipts had been reduced to the

amount stated. Upon being questioned as to the name of the

person through whom this loss was sustained, he declined to

give the name of the party, whereupon the court decided that

he must answer and give the name, be committed for a con-

tempt, or withdraw the matter of the loss from the considera-

tion of the jury. Appellant elected to withdraw the matter

of the losses, and the evidence closed, wThereupon the presiding

judge said: "There is nothing left now to discuss, is there?

I think I am prepared to tell the jury what the verdict ought

to be/' and instructed the jury as follows: "Under the evi-

dence the plaintiff is entitled to recover $2604." To which
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appellant's counsel excepted. The jury retired and returned

into court the following verdict :
" We, the jury, find that the

plaintiff is entitled to recover $2604, including interest."

Mr. George L. Waterman and Mr. E. A. Small, for the

appellant.

Messrs. Moore & Caulfield, for the appellee.

Mr. Justice McAllister delivered the opinion of the

Court

:

The first question presented for consideration is, whether

appellant, having claimed, as witness for himself, to reduce

the amount of his earnings in other employment, by losses

alleged to have been sustained by him, as a commission mer-

chant, through one of his customers, was privileged from dis-

closing, upon cross-examination, the name of such customer.

No authorities have been referred to by counsel tending to

recognize the privilege in such case. We are aware of none,

and regard the negative of the proposition as being too clear,

upon principle, to merit discussion.

The only other question in the case arises upon the action of

the court at the close of the testimony. It is claimed by

appellant's counsel that, as the case then stood, there were

questions of fact involved, constituting necessary elements of

the verdict, but that the court withdrew all such questions

from the consideration of the jury, and peremptorily directed

what verdict they should find.

The record shows that, at the close of the testimony, the

court said : "There is nothing left to discuss, is there? I

think I am prepared to tell the jury what the verdict ought

to be." Thereupon the court instructed the jury as follows:

"Under the evidence, the plaintiff is entitled to recover

$2604." To which appellant's counsel excepted. The jury

returned the following verdict: "We the jury find that the

plaintiff is entitled to recover $2604, including interest.

"

The counsel for appellant moved to set aside the verdict and

to grant a new trial, which was overruled and exception taken.
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There was a special plea, setting up matters arising out of

the same subject matter and transaction of the claim of the

plaintiff below, in recoupment. Such matters grew out of a

breach of contract on the part of the appellee to employ him

at a certain salary, and commissions upon coal to be sold by

him, for the period of five years, and wrongfully discharging

him before the lapse of that time.

At the close of the testimony, the state of the case was sub-

stantially this : Appellant was discharged on the 23d of Sep-

tember, 1868, without cause, when his time would not expire

until the 1st of May, 1871. But it appeared from his own

testimony that, as early as the first week of October following

his discharge, he got employment, or into business, from which

he realized more than he was to receive from appellee, if we

lay out of the question the uncertain amount which might be

realized as commissions upon coal which he might sell in

excess of a specific amount, as to which the evidence shows

little, if any, data; that he continued to receive such com-

pensation or profits in his other employment, as that, at the

expiration of the time for which he was employed by appellee,

he would probably have received as much, if not more, than his

salary would have amounted to, if he had continued under the

contract with appellee. If he had received as much in other

employment, of the same character, then, of course, the dam-

ages sustained, by his wrongful discharge might be but nomi-

nal. But he claimed to reduce the result of his earnings and

income below what his salary from appellee would amount to

by showing losses to which he had been subject; but upon the

question arising concerning the privilege above referred to, he,

rather than disclose the name of the customer through whom
the loss was sustained, elected to withdraw all evidence of

such loss. It is probable that, upon this being done, the court

regarded the defense by way of recoupment foreclosed, by

appellant's admission of the amount received by him in other

business, and that no question of fact remained to be passed

upon.
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Would such a result necessarily follow?

Where a party is employed for a specified time, and at a stated

salary, in a business of one character, and he is wrongfully

discharged, does it follow that, if he goes into another kind of

employment, or, by the use of his capital and skill both com-

bined, he makes as much as he would have received under the

employment from which he was discharged, he has, therefore,

necessarily sustained no damages ?

The principle upon which damages are allowed in cases like

this, is that purely of compensation^ New employment does

not constitute a defense, but the amount earned is to be taken

into consideration in determining how much the party dis-

charged has lost; or, perhaps, as a better expression, in miti-

gation of damages. The law will not permit him to so conduct

himself as to aggravate the damages. He must not lie idle

when it is practicable to get work of the same general char-

acter.

But when other employment has been obtained, and earn-

ings received, or business entered into and profits made, and

the question arises as to how much damages such party has

sustained by reason of the wrongful discharge, some questions

of fact must necessarily be involved, viz: Was the new em-

ployment of the same general character, or was the labor more

severe, or the responsibility greater or less? Was the new

business such as required the use of capital, while that from

which he was discharged did not? If a young man should

enter into a contract with a merchant, to act as his clerk for

a specified time, at a stated salary, and be wrongfully dis-

charged, and if the only employment he could get would be

to work as brakeman on railroad trains, would it be claimed

that because he received as much wages as brakeman as he

was to receive as clerk, such facts would constitute a defense

to the merchant? Would they, as matter of law, operate as

mitigation of damages, to such as were nominal, merely?*

Clearly not; simply because the question of fact should be
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passed upon whether the labor was not different in character

and more severe in the performance.

The matter set up in the special plea is in the nature of a

cross action. Suppose, instead, appellant had brought his

action upon the contract, alleging the same breach. Proof

upon the trial, of the execution of the contract, readiness to

perform on the part of appellant, and the wrongful discharge,

would constitute a cause of action which would entitle him to

some damages. But suppose the same evidence were intro-

duced as to subsequent employment, and the receipt of com-

pensation, which, nominally, amounted to as much and even

more than the stipulated salary, would it be competent for the

court to take the case from the jury and instruct them per-

emptorily to find for the defendant ? Manifestly it would not

;

and yet that is precisely what was done, in effect, in this case.

The appellant testified, and is uncontradicted, that, at the

time he was discharged, he retained, and so reported to appel-

lee, the sum of $2543.90, which had been reduced by deduct-

ing the September salary of $208.33; that he was obliged to

allow Mr. Hart $100 in the settlement of a wharfage account,

which, with the September salary, reduced the amount received

by him to $2235.57.

It does not appear that appellee had ever questioned the

allowance of the salary for September, or of the $100 paid on

the wharfage account. If it was questionable whether these

items should have been allowed, the matter should have been

submitted to the jury. Against appellant's evidence on the

trial was his letter of October 10, 1868, to Rockwell, in answer

to one of the latter. Rockwell says in his letter:

" You state that you have credited yourself with salary to

May 1st, 1871, - ----- $6666.67

The amount to your credit as shown by the trial bal-

ance,is------- 4122.77

Balance, $2543.90
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What are the items that constitute this balance of $2543.90

and where are they?"

In his reply to these inquiries, appellant said

:

"In reply to your inquiries as to what constitutes the amount

of $2543.90 referred to in your letter, I would say it is prin-

cipally cash retained by me on account of my claim against

the Chicago Coal Company, " etc.

Unless this admission amounts to an absolute estoppel, which

it clearly does not, the appellant had the right to claim before

the jury that this amount should be reduced by the items

above referred to in his testimony, and the question should

have been submitted to the jury.

Then again, the question of interest was for the jury, and

not for the court. The suit was for money received to the use

of another, it is true ; but appellant testified, and, in that, was

uncontradicted, that he immediately notified the company of

the fact, and his reason for so doing. In such case, the statute

gives interest when such money is " retained without the own-

er's knowledge. " And the only other case where the statute

gives interest in the absence of a written contract or judgment

is, " on money withheld by an unreasonable and vexatious

delay of payment. " Whether the interest be claimed upon one

ground or the other, the question must be submitted to the

jury.

The judgment of the court below is reversed and the cause

remanded.

Judgment reversed.



158 Leggat etal. v. Sands' Ale Brewing Co. [Sept. T.,

Syllabus. Statement of the case.

John A. Leggat et ah

v.

Sands' Ale Brewing Company.

1. Warranty. ]STo particular form of words is necessary to make a

warranty. The word warrant need not be used, but there must be some

language to indicate the intention.

2. Same—liability for deterioration. One who orders and purchases an

article well known to him, for transportation and resale upon a venture,

for his profit, can not, without express warranty, compel the vendor to

cover loss by deterioration, resulting from unusual distance, time, and

mode of transit. If ale sold and shipped at Chicago be of the quality

ordered, the vendor is not held to a warranty that it will bear shipment,

or be merchantable on arriving in Montana.

3. Pleading—custom. A plea, that vendors of ale have a custom or

usage of crediting purchasers with ale found unfit for use, is not supported

b3^ proof of loss in quality, after shipment to a distant territory upon a new
venture, exposed to delays and subject to every variety of carriage.

4. Custom. A custom must be general and uniform. It must be certain,

reasonable, and sufficiently ancient, to afford the presumption that it is

generally known.

5. Plea—-failure of consideration, must be specially pleaded. Where
property is the consideration of a note, there can be no failure, except

there be a warranty or fraud.

6. Set-off—recoupment: No warranty being established, evidence in

support of set-off, or for purpose of recoupment, is not admissible under

the general issue.

Appeal from the Superior Court of Cook county; the Hon.

Joseph E. Gary, Judge, presiding.

This was an action of assumpsit, brought by Sands' Ale

Brewing Company, to recover an unpaid balance upon a note

for $2136, given by John A. Leggat and Alexander J. Leg-

gat, upon a purchase of one hundred and fifty barrels of

Sands 7 stock ale and two dozen brass faucets, of Sands' Ale

Brewing Company, for shipment to Montana, to be there sold

by Leggats in the course of their business.

The declaration contained a special count upon the note,

and the usual common counts.
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The defendants pleaded the general issue and several spe-

cial pleas, averring warranty on the part of the vendors in their

promise to ship to Montana said one hundred and fifty barrels

of ale, to be there offered and sold as a merchantable bever-

age, but that on arriving by the usual modes of transporta-

tion, it was found sour and unfit for use, whereby the consid-

eration, except $200, failed, constituting breach of warranty.

The defendants also pleaded set-off, and claimed for their

charges and damages resulting from the breach alleged.

The plaintiff below replied, in substance, that the ale deliv-

ered was of the quality contracted for, and that they did not

warrant said ale to be of the quality and fit for the purposes

alleged in said plea, in manner and form as alleged.

The proof showed that the purchasers well knew the quality

of Sands' ale ; that in ordering, they said, "Please select the

ale as flat as possible, as it will be sixty days in transit ;" and

that they considered the transaction a venture, promising large

profits. The shippers wrote, "The quality of the ale is our

very choicest summer stock;" and, "We sent the very best

and oldest summer stock we had in our cellar—ale which was

made in December last, and which you will hear a good report

of should it reach its destination."

Verdict for balance due ; motion for new trial overruled

;

exceptions taken
;
judgment entered, and appeal.

Mr. George L. Paddock and Mr. George O. Ide, for the

appellants.

Messrs. Hoyne, Horton & Hoyne, for the appellees.

Mr. Justice Thornton delivered the opinion of the Court:

Two questions arise in this case for our consideration:

First—Whether the proof, offered by appellants, was com-

petent under the special plea of partial failure of considera-

tion?

Second—Whether it was competent under the plea of the

general issue?
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Appellants purchased of appellees, by letter, a quantity of

ale, and directed its shipment from Chicago to Montana, for

which the note, sued on, was executed.

The only averment in the special plea necessary to be no-

ticed, is to the effect that the ale was warranted to be reason-

ably fit for transportation to Montana, and there to be used

and sold as a merchantable beverage.

The only construction to be given to this plea is, that the

ale was suitable for such purposes at the time of the purchase.

No particular form of words is necessary to make a war-

ranty. The word warrant need not be used, but there must

be some language used to indicate the intention of the party,

to oblige himself that the article shall be of the quality stated

in the plea.

The warranty as set up in the plea was, that the ale, at the

time of the sale, was not only suitable to be transported to

Montana, but that it should be merchantable upon its arrival

there.

Appellants remark in one of their letters, "Please select the

ale as flat as possible, as it will be sixty days in transit." It

was shipped on the last of April.

It would be most unreasonable that any man, under such

circumstances, would make such a warranty.

The letters offered in evidence to sustain the plea, wholly

fail to do so.

The first two letters between the parties merely amount to a

proposal to purchase, and an agreement to sell.

The next letter from appellants was an order of one hundred

and fifty barrels of stock ale, to be as "flat as possible." Appel-

lees replied in three successive letters, stating the shipments,

and remarking in the last one, "The quality of the ale is our

very choicest summer stock."

The last letter of appellants enclosed the note sued on, and

they ask, "Did you not make ah error in charging the ale at

$14? We were figuring it at $13.24."



1871.] Leggat et al. v. Sands' Ale Brewing Co. 161

Opinion of the Court.

To this, appellees sent a reply, acknowledging the receipt

of the note, and stated: "We did not make any mistake re-

garding the price of the ale sent you. We sent the very best

and oldest summer stock we had in our cellar—ale which was

made in December last, and which you will hear a good report

of should it reach its destination."

The order was for a particular ascertained quality of ale, to

be as flat as possible. The oldest summer stock was sent.

There is not an expression in the correspondence, on the

part of appellees, which can be construed into a warranty or

representation that the ale would bear shipment to Montana;

that it wras suitable to be transported there ; that it would be

merchantable after the long transit to which it was to be sub-

jected.

The language relied upon by counsel for appellants is con-

tained in the last letter of appellees, already quoted : "We
sent the very best and oldest summer stock," etc., "which you

will hear a good report of should it reach its destination."

It is contended that this was a warranty of the quality of

the ale. Concede that it was, and yet it does not support the

plea. This language, as well as all the language of the cor-

respondence, has reference solely to the quality of the ale in

Chicago, and not in Montana.

The warranty in the plea is not sustained by the letters

offered. On the contrary, they show that the transportation

of the ale to Montana was a mere venture, which appellants

were willing to risk, with the hope of realizing enormous

profits, and without any thought or expectation of indemnity

from a warranty.

Appellants next offered to prove, that good, merchantable

Sands' ale, shipped from Chicago to Montana, would have

arrived at the latter place in good condition, and that the ale

in controversy was sour and spoiled, and worthless as a bever-

age when it reached its destination, and that it was the custom

of the ale trade to credit the vendee with ale which was found

unfit for use. s

11—60th III.
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This proof did not tend to establish the warranty, and was

therefore inadmissible in support of the special pleas, for they

contain no averment that the quality of the ale was warranted

at the time of shipment, or that it was unfit for use when

shipped.

But counsel insist that the evidence oifered was proper un-

der the second special plea, which they seem to regard as also

a plea of partial failure of consideration, and urge that it avers

that the ale was unmerchantable when shipped. If this con-

struction of the plea be correct, still it avers a warranty, by

express reference to the first special plea, of the same charac-

ter as the latter plea, and the facts proposed to be submitted

would not constitute even the semblance of proof of such

warranty.

This second plea is rather anomalous, and we have grave

doubts as to its character. It avers an express warranty of

the ale ; a breach which occasioned a loss of all but $200

worth ; a reliance on the warranty ; the advancement of

money towards the purchase, in addition to the note ; the pay-

ment of freight and charges upon the ale ; the liability, un-

dertaking and promise of appellees to refund the freight and

charges, and payment made ; and then concludes with the

usual averments of indebtedness, and a willingness to set-off,

as in a plea of set-off.

We think that the replication to this plea, in the court be-

low, properly recognized it as a plea of set-off. In support

of it as such, the proof was properly excluded. It neither

showed liability nor promise on the part of appellees to re-

fund the payment advanced, or the freight paid.

The evidence offered as to the usage of brewers, was prop-

erly refused.

No ale had been shipped from Chicago to Montana during

the season of the sale, or the previous season. Appellants, in

their letters, termed the shipment a venture, and remarked

that the ale would be sixty days in transit ; would readily sell

in Montana at twenty-five cents a glass, in gold ; and, "should
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the venture prove a success, we hope, next spring, to give you

an order for at least five hundred barrels."

It is most unreasonable to make any application of this

usage, to ale shipped to this distant territory, exposed to de-

lays, and subject to every variety of carriage".

A custom must be general and uniform. It must be cer-

tain, reasonable, and sufficiently ancient to afford the presump-

tion that it is generally known.

This was not a general custom which existed by the com-

mon law ; it was a particular custom, and was inadmissible

under the pleadings.

A particular custom must be stated in the declaration, and

the rules, as to stating customs, are the same in pleas as in

declarations, only greater strictness is required in pleas. 1

Saund. PL and Ev. 884-5-6.

The proposed evidence could not be admitted under the

general issue for the purpose of recoupment.

The effect would be virtually to repeal the statute which

permits the filing of the pleas of failure and partial failure of

consideration.

Such defense would also be in conflict with former decisions

of this court.

Leaving out of consideration the special pleas between

which, and the proof, there is an irreconcilable variance, the

only plea was non-assumpsit. Under it, a party is not permit-

ted to prove a failure, or partial failure, of the consideration

of the note sued on. Such defense must be presented by spe-

cial plea. Keith v. Mafit, 38 111. 304.

Where property constitutes the consideration of a note,

there can be no failure of the consideration, unless there is a

warranty of the soundness or quality of the property, or a

knowingly false representation made in regard it. In this

case there is neither, and there was sufficient consideration for

the note. Owings v. Thompson, 3 Scam. 502 ; Myers v. Turner,

17 111. 179; Richards v. Betzer, 53 III. 466.

The judgment must be affirmed.

Judgment affirmed.
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Isaac N. Bassett

V.

Harvey Lockard.

1. Judicial sale—-failure of title. Where, in a partition suit, the land

was found not susceptible of division and was sold by the master, and the

proceeds partitioned, and the purchaser at that sale paid the money and

received a deed from the master, but afterwards the administrator of the

ancestor of those who sought the partition filed his petition for the sale of

the land for payment of the debts, and under an order of the court one-

half the land was sold for that purpose, on a bill filed by the purchaser at

the master's sale : Held, that he was not entitled to relief.

2. It was held that, at a judicial sale, there is no warranty of title, and

the maxim caveat emptor applies. The purchaser runs all risks of title at

such a sale. If the land descended to those seeking partition, bur.thened

with alien of the ancestor's debts, he, at the master's sale, purchased sub-

ject to have his title defeated by a sale for the payment of those debts.

3. Subrogation. In such a case there can be no subrogation, as there

was no claim that could be subrogated. The lien of the creditors was dis-

charged by the sale by the administrator, and the purchaser thereby ac-

quired the title to the laud and nothing more. There was no remaining

right held by the creditors. He did not pay the money to satisfy or pur-

chase the debts, but to buy the title to the land, which he acquired, and

nothing more. He acquired no right of the creditors which may have once

existed. He purchased at the master's sale land that was burthened with,

and subject to, a lien that was capable of defeating his title, and he may
have abated from the price the amount of the debts against the estate, but

whether he did or not, he purchased without warranty or fraud.

Writ of Error to the Circuit Court of Mercer county

;

the Hon. Arthur A. Smith, Judge, presiding.

Mr. Isaac 1ST. Bassett, pro se.

Messrs. Pepper & Wilson, for the defendant in error.

Mr. Justice Sheldon delivered the opinion of the Court

:

This was a supplemental bill, filed in a proceeding for par-

tition by one of five tenants in common, setting forth, among

other things, that the complainant, on the 10th day of April,
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1870, purchased a certain tract of land in Mercer county, at a

sale thereof by the master in chancery, under a decree there-

for, it having been found not susceptible of partition, for the

sum of $1600; that after said sale, on the_ 2d day of July,

1870, one-half of the premises was sold at an administrator's

sale for payment of the debts of Robert Lockard, deceased,

under a decree of the county court, made at the May term,

1870, and bought in by the complainant for the sum of $818 ;

that Lockard in his life time being considerably in debt, for

the purpose of defrauding his creditors, made a voluntary con-

veyance of the premises to his five minor sons, being the four

defendants, and one other, whose interest the complainant had

purchased.

The bill prayed that the complainant be allowed a credit

for the amount he had paid at the administrator's sale, upon

the notes which he gave on the purchase at the master's sale,

or that the master be ordered to pay him that amount.

A demurrer was sustained to the bill, and it was dismissed.

We do not perceive any ground upon which the complain-

ant can be afforded the relief sought, for the failure of title as

to one-half of the land purchased at the master's sale. It

was a purchase at a judicial sale, and the general rule is, that

{here is no warranty at such a sale, but the rule of caveat

emptor' applies ; and the goodness of the title must be at the

purchaser's own risk.

Such rule was recognized and acted upon by this court in

the case of 31c3Ianus v. Keith et al. 49 111. 389, where an ap-

plication had been made by a purchaser to enjoin the collec-

tion of certain promissory notes given by him upon the pur-

chase of real estate at a like sale, upon the ground of a want

of title to the land sold, and the application was held by the

court to have been rightly refused.

The chief distinguishing feature between that case and the

present is, that there the purchaser was a stranger to the pro-

ceeding, instead of a party plaintiff, as here. But it is not

perceived why that circumstance should vary the application
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of the rule. The defect of title here was not in any land

which had been set off to the plaintiff in severalty, as his

share on partition, in which case, on failure of title, he might

have had resort to his co-tenants, but it was as to land of the

tenants in common which had been sold at public sale and

struck off to the plaintiff as a purchaser, as it would 'have

been to any other purchaser.

It is said that, if the administrator had not taken the pro-

ceeding he did for the sale of this real estate, the creditors

could have proceeded directly against the heirs to recover the

debts due from their ancestor, and could have recovered from

them the value of the land descended; but as the administra-

tor did proceed and make the sale of the land to satisfy the

claims of the creditors, the plaintiff, it is claimed, by bidding

and. paying on the sale the amount necessary to discharge the

claims, became entitled to be subrogated to the rights of the

creditors.

Admitting that the two proceedings indicated were open to

be pursued, either one ofthem, for obtaining satisfaction of the

creditors' claims, the administrator resorted to and sold the

land in satisfaction of them, and there was no remaining right

of creditors ; the plaintiff, by the purchase, acquired title to

the land, nothing more. He acquired no alternative right of

the creditors, which might once have existed on their part, to

proceed directly against the heirs for the recovery of their

debts.

The most that can be saic| is, that the land came to the heirs

chargeable with the debts of their ancestor. It was a quali-

fied estate.

This estate the plaintiff purchased at the partition sale as it

was. The title was subject to be defeated for the payment of

such debts, and was so defeated, as it might have been by

any other lien or incumbrance. It may be, the complainant

considered and estimated the disadvantage of the burden up-

on the land, of the charge for the ancestor's debts, and bid

and paid a price reduced to the extent of it. This he should
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have done in the exercise of a proper precaution, but whether

he did so,.or the charge was a latent and unsuspected one, he

purchased with the burden of this charge resting upon the

land, without warranty or fraud, and he exhibits no sufficient

ground for relief on account of failure of title by reason ot

such charge. Owings v. Thompson et al. 3 Scam. 502.

We see no error in sustaining the demurrer to the bill, and

the decree must be affirmed.

Decree affirmed.

Sangamo Insurance Company

v.

Jedediah McKeen et al.

Instructions which are embraced in other's already given may be prop-

erly refused.

Appeal from the Circuit Court of Woodford County ; the

Hon. S. L. Richmond, Judge, presiding.

Messrs. Harper & Cassehl, Messrs. Worthington &
Puterbaugh and Mr. S. D. Puterbaugh, for the appellant.

Messrs. Burns & Barnes, for the appellees.

Per Curiam : This was assumpsit upon a policy -of insur-

ance not under seal, issued by appellant to appellees, insuring

them in the sum of $2000 upon grain in a warehouse which

was burned.

There was a plea of the general issue, and a stipulation to

admit the defense of fraud under that plea, the case tried by

a jury and verdict rendered in favor of appellees, upon which

the court, after overruling a motion for new trial, gave judg-

ment against appellant.
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Two grounds are relied upon for the reversal of the judg-

ment : 1st, that the verdict is against the evidence ; 2d, the

court refused proper instructions asked on behalf of appellant.

Neither ground is tenable. The main question litigated

upon the trial was that of fraud. The evidence is very vol-

uminous and conflicting. We find no such weight and pre-

ponderance in favor of appellant as brings the case within the

established rules of this court in respect to interfering with

the verdict of a jury.

The instructions asked and refused had all been embraced

in other instructions given for appellant by the court. Their

repetition could subserve no proper purpose, and they were

consequently properly refused. No error appearing in this

record, the judgment of the court below is affirmed.

Judgment affirmed.

Joseph Van Metee et al.

v.

The People of the State oe Illinois.

1. Riot—persons of the same name—judgment uncertain. Where two

persons of the same christian and sir names are indicted, and they are not

distinguished the one from the other, and one is found guilty, without des-

ignating which, and a new trial was granted as to one of them and over-

ruled as to the other : Held, that the record of the conviction is so con-

fused as to be incomprehensible.

2. Continuance—affidavit—admitting its truth. On a trial for a riot,

the defendant filed an affidavit for a continuance, which contained sufficient

grounds for allowing the motion, but the State's attorney offered to admit

that the witnesses, if present, would swear to the facts contained in the

affidavit, whereupon the court overruled the motion and required the par-

ties to proceed to trial on such admission : Held, the court erred, as the act

of 18G9 is but an amendment of the practice act, and does not apply to

criminal trials; but that the court might properly, in such a case, permit

the prosecuting attorney to admit the absolute truth of the affidavit, with-

out the right to contradict its truth, and require the defendant to go to trial,
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but in doing so it would not be under the practice act, but because the

court could see that the defendant would not be prejudiced.

3. Accessories—in misdemeanors. Our statute, in reference to acces-

sories before the fact, applies to misdemeanors, although it uses the word
"crimes." A misdemeanor is a crime, although not of the gravest char-

acter. In misdemeanors, all accessories before the fact are principals at

common law as well as under our statute, and as such are punishable.

Writ of Error to the Circuit Court of Stephenson county;

the Hon. William Brown, Judge, presiding.

Messrs. Turner, Brawley & Turner, for the plaintiffs

in error.

Mr. D. W. Jackson, State's Attorney, for the defendants in

error.

Mr. Chief Justice Lawrence delivered the opinion of

the Court

:

This was an indictment for riot, against Thomas J. Van
Meter and two other persons, both of whom were indicted

under the name of Joseph Van Meter. We infer from the

evidence that the two Josephs were father and son. They

are not distinguished from each other in the indictment. The
record shows a verdict of guilty against Joseph Van Meter
and Thomas J. Van Meter, without indicating which of the

two Josephs is found guilty and which acquitted. It further

shows a motion for a new trial, and the motion sustained as to

Joseph Van Meter, and also overruled as to Joseph Van Meter
and Thomas J. Van Meter. There has probably been a cler-

ical error in making up the record, but, as it is submitted to

us, it is quite incomprehensible.

A motion for a continuance was made, and the court, after

holding the affidavit sufficient, overruled the motion upon the

offer of the State's attorney to admit that the absent witness

would, if present, swear to the facts set forth in the affidavit.

The affidavit, if true, showed there was no riot, but merely a

fight between Bryant and one of the defendants, in which none
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of the other defendants took any part whatever. It showed

good ground for a continuance, and the court should not have

overruled the motion in consequence of the offer made by the

prosecuting attorney. The act of 1867 (Session Laws of 1867,

page 157), under which this admission was made, is simply an

amendment of the practice act, and does not apply to the trial

of criminal cases. The original act in regard to the admission

of affidavits was not designed to apply to criminal proceedings,

as decided by this court in Willis v. The People, 1 Scam. 402.

We see, however, no objection to such a practice, in the dis-

cretion of the circuit judge, even in criminal cases, but it must

be the old practice of admitting the statements of the affida-

vit to be absolutely true, and not the rule established by the

law of 1867 for civil cases, permitting the affidavit to be con-

tradicted. This would take from the accused wmat might be

of the greatest importance, if his affidavit may be contra-

dicted: the right to have his witnesses seen and heard by the

jury.

If the court refuses a continuance because the prosecuting

attorney offers to admit the truth of the affidavit, and not to

contradict it, it must do so, not by virtue of the practice act,

but because, independently of that act, it can see the accused

would not be prejudiced by the refusal of a continuance on

such terms.

As the case must be re-tried, it is proper to dispose of

another point made by counsel for plaintiff in error. It is

urged that our statute in regard to accessories before the fact

does not apply to misdemeanors, because the word " crime"

only is used in this section of the act. But this reason is not

a valid one. The word " crime" comprehends misdemeanors.

Every misdemeanor is a crime, though not one of the gravest

character. Blackstone says, properly speaking, they are sy-

nonymous terms, though in common usage the word "crimes"

is made to denote offences of a deeper dye. Book 4, page 5.

At the common law there were no accessories in misdemean-

ors, because, says Blackstone, 4th Book, 36, " The law does
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not descend to distinguish the different shades of guilt in

petty misdemeanors."

In misdemeanors, all accessories are principals at common

law, and that is the provision of our statute in regard to

accessories before the fact in all crimes, whatever be their

grade. Both at the common law and under our statute, one

who has been accessory before the fact to the perpetration of

a misdemeanor, is punishable as a principal. There was,

therefore, no error in the instructions.

The judgment of the court below is reversed and the cause

remanded.
Judgment reversed.

Andrew Eyan

v.

The Chicago &> Northwestern Railway Company.

1. Railroads—liability of a railroad company for injuries received by an

employee, through the negligence of a co-employee. In au action against a rail-

road company to recover for injuries to the plaintiff, occasioned by the

alleged negligence of the defendants, it appeared the plaintiff was em-

ployed by the company as a common laborer at their carpenter shop, and,

after his day's work was done, in going from the shop to his home, while

crossing the defendants' track, was struck by one of their engines: Held,

the employment of those in charge of the engine, and the plaintiff as a

laborer in the carpenter shop, was so dissimilar and separate the one from

the other that the plaintiff should not be held responsible for the negli-

gence of the former. The doctrine that an action will not lie by a

servant against a railroad company for an injury sustained through the

default of a fellow servant, did not apply. In such a case, the company
should be held responsible for gross negligence of the servant who caused

the injury.

Appeal from the Superior Court of Cook county; the Hon.

Joseph E. Gary, Judge, presiding.
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Messrs. Fuller & Smith, for the appellant.

Mr. B. C. Cook, for the appellees.

Mr. Justice Walker delivered the opinion of the Court:

This was an action on the case, brought by appellant, in the

Superior Court of Chicago, against appellees, to recover for

injuries received by being struck by one of the engines of the

company. Appellant was employed by the company as a

common laborer at their carpenter shop in Chicago. And on

the 22d day of February, 1868, after the six o'clock whistle

had sounded to release the hands from labor, appellant started

for his home. He, in going there, crossed appellees' railway

tracks, and in doing so, was struck by one of their engines

and severely injured. Appellant testifies that on approaching

the track, he looked along it in both directions, and no engine

was in sight, and the engine which struck him came upon him

from the opposite side of the tank house on a curve on the

main track; that no bell was ringing or whistle sounding, and

the engine ran at an unusual rate of speed. *

On the other side, witnesses swore that the bell was ring-

ing, the engine was moving at a rate of speed not exceeding

five miles an hour, and that the track was straight, and the

engine could be seen at least two hundred feet in the direc-

tion from which it came. Each party prepared and asked

instructions, which the court refused to give, but, on his own

motion, gave this:

" If the plaintiff was in the service of defendants, and his

route to and from his work was over the tracks of the defend-

ants' railway, then the law is established in this State that he

took upon himself the risk of being hurt by passing engines

on such tracks, and the defendants are not liable to him for

any injury that he received from such an engine, whether it

was run negligently or not, and the verdict should be for the

defendants."

The giving of which is assigned for error.
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This instruction took from the jury all question of negli-

gence, and only left to their consideration the fact whether

or not he was in the employment of the railroad company.

In Chicago & Alton Railroad Co. v. Keefe, 47 111. 110, we
said, " That the duties of an employee of a -railway company

may be so entirely distinct from all occupation upon its trains

as to leave him at liberty to pursue the same legal remedies

for injuries received while a passenger, may very probably be

true. If, for example, a bookkeeper in a railway office should

be injured, while traveling as a passenger, through the care-

lessness of the engineer, the reasons upon which the rule above

referred to are founded, might well be held to have no appli-

cation. But the employment of the person injured can not be

considered distinct, in any sense, leading to this result, if of a

character to make him a part of the force employed upon the

train. If his duties attach him to the train as a part of its

personal equipment, then his branch of service is not inde-

pendent, in any such sense, as to exempt him from the general

rule in regard to co-employees, in case he should be injured

through the carelessness of the engineeer. * * *

* * * In the case before us, the plaintiff was a part

of the working force of a construction train, and had been for

some weeks passing wT ith it to and fro, and, although his du-

ties were distinct from those of the engineer, yet they were

fellow-servants of the company, and both engaged in the same

general duty, to wit : the operating a construction train, though

each worked in his own department."

In the case of The Chicago & Northwestern Railroad Co. v.

Sicett, 45 111. 197, Ave held that the doctrine that an action

would not lie by a servant against a railroad company for an

injury sustained through the default of another servant, ap-

plies only to cases where the injury complained of occurs

without the fault of the company, either in the act which

caused the injury or the employment of the person who caused

it. Again, in the case of The Schooner Norway v. Jensen, 52

111. 373, it was held that a master is responsible to his servant
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for an injury received from defects in the structure or machin-

ery about which his services are rendered, which the master

knew or should have known. And the Illinois Central Rail-

road Co. v. Welch, 52 111. 183, announces the same rule. In

this last case it was said that a person engaging in such a ser-

vice assumes the ordinary perils of railroad life, and the

special dangers peculiar to the condition of the road, so far

as he is aware of their existence, and his exposure to them

would be his voluntary act.

In the case of Illinois Central Railroad Co. v. Jewell, 46 111.

99, it was said, where the engine driver was a reckless and

wild runner, which was known to the company, that the com-

pany were liable for injuries resulting therefrom to a fellow-

servant. From these decisions it will be seen that the rule

that a servant can not recover against a railroad company, for

injuries, has its exceptions. And those exceptions depend

upon the negligence of the master in furnishing insufficient

structures or machinery with which the servant is required to

perform his duties, or in employing incompetent servants with

whom the servant is associated in the discharge of his duties.

Or where a servant is employed in a different department of

the general service from that of those whose negligence pro-

duced the injury, as was said in the case of The Chicago &
Alton Railroad Co. v. lieefe, supra. And the same principle

is announced in the case of Lalor v. Chicago, Burlington 6c

Quincy Railroad Co. 52 111. 401. Thus, it is seen, the rule is

not inflexible and without exception.

No employee of the road could have' been farther removed

from those who produced the injury, than appellant. He was

in nowise connected with those who had control of th,e engine.

He was engaged in a different department of the business of

the company ; as wholly disconnected with the business of

operating the engines and trains as was any mechanic or

laborer in the city. It is true he was employed and paid by

the same company, but otherwise a stranger to the engineers'

department. The reason of the rule, when it is applicable, is,
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that each servant engaged in the same department of business,

for the safety of all, shall be interested in securing a faithful

and prudent discharge of duty by his fellow-servants, or that

they shall report to the master any delinquencies of those en-

gaged with them in the performance of duty. But the reason

does not, nor can it, apply where one servant is employed in

a separate and disconnected branch of the business from that

of another servant. A person employed in the carpenter shop

can not be required to know of the negligence of those en-

trusted with running trains or handling engines on the road.

And hence the reason of the rule fails.

The employment of the engine driver, and appellant as a

laborer in the carpenter shop, is so dissimilar and separate

from each other, that appellant should not be held responsible

for the negligence of the former. In such a case, the company

should be held liable for gross negligence of the servant who

causes the .injury. But the instruction in this case took that

question entirely from the jury, and should not have been

given. It entirely ignored the exception to the rule.

There was evidence which was conflicting on the ques-

tion of gross negligence, and it was the province of the jury,

and not of the court, to pass upon it and say which position

should be regarded,

For this error, the judgment of the court below must be

reversed and the cause remanded.
Judgment reversed.

Chicago & Northwestern Railway Co.

V.

Delos A. Montfort et al.

1. Carriers—liability beyond their own lines.* Where goods are deliv-

ered to a railroad company for carriage, marked to a particular place, and

beyond the terminus of their line of road, the company receiving the
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goods are bound to carry them to the place of destination. To that extent

is their undertaking at the common law, but they may, by express agree-

ment, limit their liability to their own route and to its terminus.

2. Where, in such case, the shipper takes a receipt for the goods, from

the company receiving them, containing conditions restricting their lia-

bility to their own line of road, if he accepts it witli a full knowledge of

such conditions and intending to assent to them, it becomes his contract as

fully as if he had signed it.

3. But whether the shipper accepted the receipt with a knowledge of

such restriction, and with the intention to assent to it, is a question of fact

to be determined by the jury.

Appeal from the Circuit Court of Cook county ; the Hon.

John G. Rogers, Judge, presiding.

Mr. George Willard and Mr. B. C. Cook, for the appel-

lants.

Mr. A. T. Easing, for the appellees.

Mr. Justice Breese delivered the opinion of the Court:

This was an action originally brought before a justice of the

peace, against appellants as common carriers, for the loss of

goods delivered to their care, to be carried from Chicago "as

per bill of lading, to be issued by W.W. Chandler, agent."

The bill of lading issued by Chandler, is as follows

:

Chicago & Northwestern Railway Company,

No. 425. Chicago Station, May 11, 1870.

Received from Tourtelot Bros, the following described

packages in apparent good order, (contents and value un-

known,) consigned to C. J. Montfort & Co. of St. Paul, State

of Minnesota, marked and numbered as per margin, to be

transported over the lines of this railway to the company's

freight station at LaCrosse, and delivered in good order to the

consignee or owner at said station, or to such company or car-

riers (if the same are to be forwarded beyond said station)

whose line may be considered a part of the route to the place

of destination of said goods or packages, it being distinctly
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understood that the responsibility of this company as a com-

mon carrier shall cease at the station where delivered to such

person or carrier ; but it guarantees that the rate of freight

for transportation of said packages from the place of shipment

to St. Paul, shall not exceed $1 per cwt., and charges advanced

by this company.

Upon the following conditions :

These conditions need not be noticed, except the following

:

"The responsibility of this company, as carriers, to termin-

ate on the delivery of the freight as per this bill of lading, to

the company whose line may be considered a part of the route

to the place of destination of said goods or packages."

A recovery was had by the plaintiff, and an appeal taken

to the circuit court, where, upon trial had, the plaintiff ob-

tained judgment, to reverse which the defendant appeals to

this court.

The only questions made by appellants were, was it compe-

tent for the railroad company to limit their liability as com-

mon carriers, to their own line of road, by special agreement

;

and, second, does the fact that the. goods in question were

marked C. J. Montfort, St. Paul, Minnesota, via. LaCrosse,

prove that the railroad company contracted to be responsible

for the goods beyond the limits of their own line, notwith-

standing the stipulations of the bill of lading.

These questions have been answered by this court, the first

by the case of the Illinois Central Railroad Co. v. Morrison, 19

111. 136, where it was held that railroad companies were com-

mon carriers, and as such, have a right to restrict their liabil-

ity by such contract as may be specially agreed upon, they

remaining liable for gross neglect or wilful misfeasance.

The second is answered by the case of the Illinois Central

Railroad Co. v. Frankenburgh et al. 54 ib. 88, wherein it was

held, where railroad companies receive goods to convey,

marked to a particular place, they are bound, primafacie, un-

der an implied agreement from the mark or direction, to carry
12—60th III.
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to, and deliver at that place, although it be a place beyond

their own lines of carriage. This was held to be the rule at

common law. It was further held that the carrier might, by

special contract with the shipper, limit his liability to such

damage or loss as might arise on his own line of carriage
;

that it was permitted them to relieve themselves from this

common law liability by special contract.

That case further holds, if a shipper takes a receipt for his

goods containing conditions restricting the liability of the car-

rier, in such way as is competent for the carrier to do, with a

full knowledge on the part of the shipper of such conditions,

and intending to assent to the restrictions contained in them,

it becomes his contract as fully as if he had signed it. But

the question is for the jury, did the shipper accept the receipt

with a knowledge of the restrictions and conditions, and with

the intention to assent to them ? To the same effect is the

ruling in Adams Express Co. v. Haynes, 42 ib. 89.

The doctrine of this court is, when goods are delivered,

marked to a particular place, and beyond the terminus of the

line of the railroad company receiving the goods, the receiving

company are bound to carry the goods to the place of destina-

tion ; that, to this extent, is their undertaking at the common
law, but that, by express agreement, they may limit their lia-

bility to their own route and to its terminus.

Whether this receipt, signed by W. W. Chandler, agent, was

accepted by the shipper, with a knowledge of the restrictions

and conditions contained in it, and with the intention to assent

to them, was a question of fact for the jury, who could have

found, under the testimony, no other way than they did find

if they believed the witness Tourtelot, one of the consignors,

who testified that, a day or two after their drayman delivered

the goods to the defendants, he went to the defendants' office

and called for a duplicate of the receipt, which he called a bill

of lading. The clerk gave him the bill of lading in evidence,

and he sent it to the plaintiffs at St. Paul. He did not read
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the bill of lading, or any part of it. He supposed he was get-

ting a copy of the receipt ; he never consented to any of the

conditions or limitations contained in the bill of lading.

The proof, therefore, fails to show there was any contract

touching the common law liability of the carriers.

It is insisted, however, by appellants, that by an act of con-

gress, approved March 3, 1855, a carrier, by ships or vessels,

is not liable for loss resulting from fires happening to, or on

board such ship or vessel, unless such fire is the result of the

design or neglect of the carrier.

The distinguished counsel who makes this point should

have known the act in question has no application whatever to

vessels used in rivers or inland navigation. Such is the express

provision of the act. 9 U. S. Statutes at Large, 636, section 7.

The judgment is affirmed.

Judgment affirmed.

John Schaeffer

V.

The People of the State of Illinois.

1. Delinquent tax—lien. Where personal property of a person is as-

sessed in the town in which he resides, and his lands lie in and are assessed

in another town, and the personal tax is not paid, a lien for that tax does

not attach to the land in another town in the hands of a purchaser after

the assessment and before the delinquency of the personal tax. In such a

case the land is not delinquent.

2 The 14th section of the Revenue Law of 1853 declares that personal

property shall be liable for taxes levied on real estate, and the latter shall

be liable for taxes levied on personal property, but the land does not be-

come liable for the personal tax unless it can not be collected from personal

property, and that must be shown before judgment can be rendered against

the real estate.

3. The 49th section of the same act makes personal property liable

for tax on real property, but does not render real estate liable for the per-

sonal tax.
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"Writ of Error to the Circuit Court of Tazewell county;

the Hon. Charles Turner, Judge, presiding.

Mr. C. A. Eoberts and Mr. N. W. Green, for the plaintiff

in error.

Mr. John B. Cohrs, for the defendants in error.

Mr. Justice Scott delivered the opinion of the Court

:

This proceeding was commenced at the June term, 1870, of

the county court of Tazewell county, by the treasurer of that

county, on behalf of the people, to recover a judgment against

delinquent lands and town lots on which taxes for the year

1869 remained due and unpaid ; and among others, it was

sought to obtain a judgment against certain lands then owned

by the plaintiff in error, for the taxes assessed on the personal

property of Henry Wilkey, for the year 1869, who was the

former owner of the land, and who, at the date the taxes were

so assessed on his personal property, resided in a different

township from the one in which the lands were situated.

From the stipulation in the record, it appears that the cause

was tried in the circuit court on an agreed state of facts, as

follows

:

"In this case it is agreed that a personal property tax of

$75.87 was duly assessed by the assessor of Pekin township,

Tazewell county, Illinois, for the year 1869, for State, county,

town, school and dog tax, upon personal property of Henry Wil-

key, situated in said township, and that the tax thereon not being

paid, the same was duly returned as delinquent and unpaid,

and that on the 1st day of December, A. D. 1869, said Wilkey

was the owner of the north half of the southeast quarter of

section 5, town 23 north, range 5 west of the third principal

meridian, and the north half south half of the southeast

quarter of the same section, in said Tazewell county, Illinois;

and, at that date, said Wilkey conveyed the said premises to

Lewis Bequeath, who, on the 17th day of January, conveyed
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to C. G. Whitney, who, on the same day, conveyed to defend-

ant in this case; and that all taxes upon said lands for the

year 1869, assessed against said lands, were duly paid, as also

all taxes for that year assessed against any of defendant's

property; and the question presented for the determination of

the court is, whether, under the 'statute/ there is a lien upon

said land for the unpaid personal tax of the said Wilkey in

another township than that in which said land is situated.

"

The proceeding to obtain judgment against lands and town

lots for the taxes due thereon is a proceeding purely in rem.

The judgment is not rendered against the owner by name, but

against the property itself.

It is indispensable, to confer jurisdiction on the county court

to enable that court to render any judgment, that the lands

should be delinquent, that is, that the taxes assessed thereon

under the revenue laws of the State, must remain due and

unpaid. Such was not the case in regard to the lands against

which judgment was sought. It is admitted that all the taxes

for State, county and other purposes, assessed on the lands of

the plaintiff in error for the year 1869, had been fully paid. In

no legitimate sense, then, could the lands be said to be delin-

quent, certainly not in the sense in which that term is used in

the statute. The land itself owed no tax to the State, county,

or to any municipality whatever. By delinquent lands, it is

understood to mean lands against which taxes have been

assessed under the provisions of the laws, and which remain

unpaid. It is only against such lands that the county court

is authorized and empowered to render judgment.

It is insisted, however, that the 14th section of the act of

1853 creates a lien on real property for the tax assessed on the

personal property of the owner. In that section it is pro-

vided that, " personal property shall be liable for taxes levied

on real property, and real property shall be liable for taxes

levied on personal property, but the tax charged on personal

property shall not be charged against real property, except in
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case of removals, or where said tax can not be made out of

the personal property.

"

It does not appear, from anything in the record, that Wil-

key, on whose personal property the tax sought to be charged

against the lands of the plaintiff in error was assessed, had

removed from the county, or that the collector was unable to

make the amount of the tax out of his personal property.

Even if the construction contended for should be given to that

section of the statute, the state of facts does not appear where it

would be lawful to charge the land with the tax levied on per-

sonal property.

We do not think the statute will bear the construction

sought to be given to it. By no fair construction of that sec-

tion does it create any lien on the real property for the tax

levied on the personal property of the owner, that can prevail

against the rights of a subsequent purchaser. It is manifest

that it was the intention of the legislature only to provide that,

on the happening of a certain contingency, the real property

should be " liable " for the tax levied on the personal property

of the owner. Such is the only reasonable construction that

can be given to that provision of the statute.

By the 49th section of the act of 1853, it is expressly pro-

vided that, "the assessment shall be a lien on the personal

property of all persons owing taxes/' but there is no express

provision of law creating a lien on real property for the tax

assessed on the personal property of the owner, and we are of

opinion that no such lien is created by the 14th section of the

act of 1853, as can be enforced against a subsequent purchaser

without notice.

Whether the tax could properly have been charged on the

lands, if Wilkey had continued to be the owner, it is not

necessary for us to express an opinion.

In this view of the law, it was error in the circuit court to

affirm the judgment of the county court, for which reason its

judgment is reversed and the cause remanded.

Judgment reversed.
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Mr. Justice Walker: I am unable to concur in the

conclusion announced in this opinion. I think, under the

revenue law, the personal tax was a lien on the real estate, and

it was delinquent for that tax. I think the return of the col-

lector should be held evidence that the owner had removed,

or that the personal tax could not otherwise be collected.

Ezka O. Hunt

v.

The City of Chicago.

1. Special assessment—interest of a member of the board of public

works. Where two members of the board of public works, one of whom
owned property affected, made the assessment for widening a street : Held,

that the latter was disqualified to act by reason of his interest, and the assess-

ment and the ordinance based upon it were void.

2. Public officers—disqualified to act by interest. Where public officers

are clothed with important powers, subject to but few effectual restraints,

so that the rights of private property are almost at their mercy, it must be

held that the acts of such officers must be free from the motives of special

pecuniary interest, and courts should open the way to a proper investiga-

tion of the sources of such improper motives; to d.o otherwise would be

to encourage a prostitution of their powers to their own private ends, by

a judicial shield, which should be applied to the protection of the op-

pressed.

3. Evidence. In such a case, it is error for the court, on an applica-

tion for a judgment for the assessment, to refuse to permit the defendant to

show that one of the two commissioners making the assessment had a

pecuniary interest in making it.

Appeal from the Superior Court of Cook county ; the Hon.

Joseph E. Gary, Judge, presiding.

Mr. William H. Holden, for the appellant.

Mr. M. F. Tuley, corporation counsel, for the appellee.
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Mr. Justice McAllister delivered the opinion of the

Court

:

This was an application by the collector of the city of Chi-

cago, at the March term, 1871, of the Superior Court,. for

judgment upon a special assessment warrant, to make up the

amount which the city failed to collect of an original assess-

ment for opening West Jackson street 66 feet wide, east from

Leavitt street to Hoyne.

Numerous objections were filed to the rendition of the

judgment.

Upon the hearing in the court below, appellant's counsel

proved by one of the commissioners of the board of public

works, McArthur, who was called as a witness, that he, McAr-

thur, owned property situate upon one of the corners of

Leavitt and Jackson streets; thereupon, the counsel for the

city objected to any further evidence on the subject. The

objection was sustained by the court and exception taken.

It will be observed that Leavitt street is the starting point

of the improvement in question. It appears from the record

that the report and application by the commissioners to the

council for the new assessment in question, accompanied, as

the statute directs, with an ordinance prepared, by which the

assessment was to be ordered by the council, was made by only

two commissioners, one of whom was McArthur.

Such a report, made by at least two commissioners, was in-

dispensable to a valid ordinance.

By section 37 of chapter 7 of the charter (Gary's Laws, 76,)

it is declared that: "If, in any case, the commissioners. of the

board of public works, or either of them, are specially inter-

ested in any special assessment about to be levied, the com-

missioners or commissioner so interested shall be disqualified

from serving in that particular case."

If McArthur was disqualified by reason of a special inter-

est in the proposed assessment, then the report should have

been regarded as made by one commissioner alone, and the

ordinance based upon it held void.
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Where public officers, like these commissioners, are practi-

cally clothed with the continuous power of eminent domain, the^

exercise of which constitutes their almost daily business, and is

subject to but few effectual restraints of abuse, so that the

rights of private property are quite at their" mercy, it is not

claiming too much on behalf of private individuals affected

by their acts, to insist that, in the exercise of that power in

particular cases, the action of such officers shall, at least, be

free from the motives of a special pecuniary interest, and

courts can not better subserve the interests of a pure adminis-

tration of public affairs, and the higher ends of government,

than by readily and freely opening the way to a proper inves-

tigation of the sources of such improper motives. To do

otherwise, to summarily foreclose all inquiry by a ruling

peremptorily forbidding it, can but tend to impair public confi-

dence in the administration of justice, and encourage a pros-

titution of the position and powers of such officers holding a

nigh public trust, to their own private ends, by the use of that

judicial shield, which should be interposed for the protection

of the oppressed, and not of the oppressor.

The officer was himself upon the stand, so that there could

be no surprise, and the evidence was admissible under the gen-

eral objection that the city was not legally entitled to judg-

ment.

The ruling of the court peremptorily forbidding the prose-

cution of the inquiry was erroneous, and its judgment must

be reversed, and the cause remanded.

Judgment reversed.
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Harvey G. Coursey

V.

Mary S. Coursey.

1. Instructions—divorce—cruelty—drunkenness. On an application

of a wife for a divorce, on the ground of extreme and repeated cruelty, it

is not error to instruct the jury that they may consider evidence of the

drunkenness of the husband in connection with evidence of personal vio-

lence, or threats hj the husband. Such evidence tends to explain the na-

ture and character of the violence and threats.

2. It is not error to instruct the jury, in such a case, if the defendant

was guilty of extreme and repeated cruelty for a less time than two years,

that they should find for the complainant on that issue. The statute only

requires acts of extreme and repeated cruelty, but does not require their

continuance for two years.

3. Answer—to bill for divorce—sworn to. The divorce statute does not

require an answer to a bill for a divorce to be sworn to, but provides that

it need not, and is different from the general chancery practice in that re-

spect. The statute having dispensed with such oath, the defendant ac-

quires no advantage by swearing to his answer in such a case. Such a

sworn answer has no more effect than the bill, and is not evidence.

4. Divorce. Divorces will not be granted merely for' indulgence in

passion, for abusive language and threats of violence where the safety of

the person is not in peril, or the words are not likely to be followed by

acts producing serious injury. There must be evidence of a reasonable

apprehension of bodily hurt, and such as prevents the party from per-

forming marital duties.

Appeal from the Circuit Court of Knox county ; the Hon.

Arthur A. Smith, Judge, presiding.

Messrs. Williams, Clark & Calkins, for the appellant.

Messrs. Craig & Harvey, for the appellee.

Mr. Justice Thornton delivered the opinion of the Court

:

A reversal of the decree rendered in this case, is urged upon

two grounds:

First—That there were erroneous instructions given in be-

half of appellee.
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Second—That the charge of extreme and repeated cruelty

which was found by the jury to be true, was not sustained by

the evidence.

The instructions complained of, were

:

First—"That if the jury find, from the evidence, that the

defendant had been guilty of drunkenness, they might con-

sider that fact in connection with any evidence of personal

violence or threats on the part of defendant towards the com-

plainant, in determining whether defendant had been guilty

of extreme and repeated cruelty, and whether complainant had

reasonable apprehension of bodily hurt, or danger to life or

limb."

Second—"That if the jury find, from the evidence, that de-

fendant has been guilty of extreme and repeated cruelty for

the space of two years next before the commencement of this

suit, or for a less time, then they will find for complainant on

that issue.

"

The proof is conclusive that appellant had frequently been

r

drunk subsequent to his marriage. He acknowledged that he

had, at times, been a "little intoxicated." Other witnesses

testified that they had seen hjm drunk. The wife stated that,

within two years, he drank twelve barrels of wine which he

(made, besides thirty-five gallons of wine and several gallons

of whisky which he purchased. This wine must have been

very weak, indeed, not to have affected him seriously when

imbibed in such quantities.

It has been said with much truth, as well as beauty, that

"wine heightens indifference into love, love into jealousy, and

jealousy into madness. It often turns the good-natured man
into an idiot, and the choleric into an assassin. It gives bit-

terness to resentment, makes vanity insupportable, and dis-

plays every little spot of the soul in its utmost deformity."

When we reflect upon the passion and crime and unmanly

violence so often the result of intoxication from the use of

spirituous liquors, it was eminently proper that the jury should
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consider the drunkenness of appellant in connection with his

threats and acts of personal injury, in determining the char-

acter of the latter. A sober man would scarcely dare to strike

a woman ; while one, under the debasing influence of liquor,

might be guilty of any enormity.

The instruction was right.

As to the other instruction, to which objection is made, we

must acknowledge our utter incapacity to perceive any error

in it. It is in the language of the statute, and states the law

plainly and correctly. It is said in argument, "that it utterly

ignores the requirement of the statute; that the cruelty must

be repeated, as well as extreme." On the contrary, it explic-

itly informed the jury that the cruelty must be extreme and

repeated.

If counsel suppose that the instruction is wrong because it

limits the repetition of the cruelty to a time less than two

years, they are under very grave misapprehension. The words,

"for the space of two years," immediately succeeding the word

"drunkenness," in the statute, do not qualify, restrain or ex-

tend the word "cruelty." The law makers were not guilty of

the absurdity of intending that the cruelty should be repeated

for two continuous years ; that five or ten blows are not

enough; but they must be continued, with short intervals, for

two years, before the party thus insulted and abused can ob-

tain a decree for a divorce. Harmon v. Harmon, 16 111. 85.

An instruction was asked and given for appellant, that if

his acts of cruelty were occasioned by the misconduct of the

wife, they would constitute no cause of divorce. The instruc-

tion as to cruelty was thus fully explained, if it was in the

least objectionable.

Should the verdict of the jury be disturbed?

Before any review of the evidence, it may be proper to ad-

vert to the fact that the answer was sworn to, and the oath

was not waived in the bill.

Counsel thereupon assume that the answer must be over-

come by two witnesses, or by one witness and strong corrob-

orating circumstances.
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This involves a construction of the statute. In the chapter

entitled "Chancery " it is provided that the complainant may
waive the necessity of the answer, under oath, and then it

shall have no other force as evidence than the bill ; but unless

this is done, every answer must be verified by bath or affirma-

tion. To dispense with the oath, the waiver must be made in

the bill.

In the chapter entitled "Divorces," it is provided that the

like practice and proceedings shall be had in applications for

a divorce, as are usually had in o„ther cases in chancery,

except that the answer of the defendant need not be under

oath.

In the one case, the party must waive the oath ; in the

other, the law expressly waives it.

In making this discrimination, the legislature must have

intended that the answer under oath, to a bill for divorce,

was waived by operation of law. Any other construction

would render the provision in the divorce act entirely inop-

erative of itself. The right to waive the oath existed with-

out it.

We therefore hold that the answer, sworn to in this case,

had no more force as evidence, than the bill.

The evidence justified the verdict.

Appellee testified that appellant once struck her, and she

fell on the floor ; that he violently pressed a bucket against

her breast, and each time hurt her badly ; that he made threats

of injury; once seized his gun, and used profane language;

raised a mallet to strike her, and forcibly put her out of the

house three several times. At one time he kept her out in

the snow with only her night clothes, to brave the cold and

storm for two hours.

Appellant denied these acts, but acknowledged that he had

misused his wife in his fits of drunkenness.

In justice to him, we would remark that a large number of

witnesses testified to his general good conduct, and favorably

to his sobriety.
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Courts will never interfere and dissolve the marriage rela-

tion merely for indulgence in passion, for abusive language

and threats of violence, where the safety of the person is not

in peril, or the words are not likely to result in acts of serious

injury.

In the leading case upon the subject of cruelty, Evans v.

Evans, 1 Hagg. C. R. 35, it is said that there must be proof

given of a reasonable apprehension of bodily hurt. The same

rule is announced in Harman v. Harman, supra.

The acts of bodily violence proven, amount to that cruelty

against which the law ought to relieve. The husband's con-

duct and ill-treatment of his wife rendered her unsafe, and

she could not perform her marital duties.

She may have been indiscreet, but there is no proof that her

misconduct provoked. his excesses, or pushed his patience to

extremity.

The jury had the witnesses before them, and have passed

upon the weight of the evidence.

The decree must be affirmed.

Decree affirmed.

Michigan Central Railroad Co.

v.

William N. Phillips et al.

1. Sale of chattels—delivery—payment. Where chattels are sold,

and no time of payment is fixed by the contract, payment is a condition

precedent, implied by law, and the title would not vest until payment,

unless waived b}r the vendor.

2. Same—waiver of payment. The vendor, in such a case, may waive

payment, and if he does, the title to the property sold will vest in the

vendee.

3. Same—bona fide purchaser. But even where there has been no

waiver by the seller, still, if he delivers the property to the purchaser, and
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thus vests him with indicia of ownership, and he sells or pledges it to a

bona fide purchaser without notice, the latter acquires rights which will be

protected. Where the property is thus placed in the hands of the pur-

chaser, as to third persons who become bona fide purchasers, it does not

matter as to the intent with which it was delivered.

4. Such a case as the present is unlike one where something remains to

identify or separate the property, or ascertain its weight, etc., as nothing

remained here, not even a delivery, but to pay for the property, to com-

plete the sale, and fully vest the title as between the contracting parties.

Where one of two innocent parties must suffer loss by the fraud of anoth-

er, the person who enables the commission of the fraud must suffer the

loss.

5. Fraud—void and voidable contract. Fraud in the purchase of prop-

erty does not render the sale void, but it is voidable at the option of the

party defrauded And where a person purchases and acquires the possession

of property by fraudulent means, and sells it to a bona fide purchaser with-

out notice, the latter acquires title thereto before the sale is avoided and

the property is reclaimed.

6. Pledge—delivered as collateral security. Where a person purchases

a lot of highwines and is to pay for them on deliveiy, and the}' are deliv-

ered late in the afternoon, the seller saying he will leave them until the

next morning when he will call and get his pay, and the purchaser ships

them to New York and draws drafts on a bank and attaches the shipping

receipts to the drafts as collateral security for the payment of the money,

and the drafts are presented to a bank and they are cashed : Held, the

bank, having no notice that the highwines had not been paid for, acquired

a valid and binding lien on the property as a pledge for the payment of

the money; and that it would be protected against the vendor's claim for

the purchase money.

7. Bill op lading—its transfer—delivery. The transfer of a bill of

lading by the shipper, on a sale or pledge of the property shipped, is a

symbolical delivery of the property, and this, too, without any indorse-

ment on the bill. The shipper, when he is the owner of the property

shipped, does not lose his title by inserting the name of a consignee when
he ships the property. The title still remains in him unaffected. In such

a case, the consignee becomes the factor or commission merchant of the

shipper.

8. Same. In such a case the same rule applies to the shipper who is

not the owner, but has been put in possession of the property under such
circumstances as to sell and pass the title to an innocent purchaser. Such
a pledge and transfer of the bill of lading, transfers a legal and not a

merely equitable title in the pledge.
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9. Bailee—notice of adverse title to the pledge. Where it appeared that

it was usual, on the sale of highwines among dealers and rectifiers, to ac-

company the transfer with what are called coupons, but not with bankers

who advanced money on drafts on bills of lading of highwines shipped, to

have the coupons accompany the bills of lading: Held, that in this case the

want of such coupons to accompany the bills of lading, was not notice that

the pledgor had no title, or a defective one.

10. Notice—payment. A notice of defective title in the pledgor comes

too late to affect the pledgee, .after he has advanced the money secured by

the pledge. To be operative, the notice should have been prior to the

payment of the money.

Appeal from the Superior Court of Cook county ; the Hon.

Joseph E. Gary, Judge, presiding.

Messrs. Hoyne, Hoeton & Hoyne, for the appellants.

Messrs. Gotjdy & Chandler, for the appellees.

Mr. Justice Sheldon delivered the opinion of the Court

:

The principal question which arises on this record is,

whether there was such a delivery of the highwines in contro-

versy, to Ames, as to vest title in him.

The contract of sale was from Moir & Co. to Ames, and on

the 18th of July, 1870, Moir & Co. not having the highwines

on hand, Phillips & Carmichael, the appellees, commission

merchants of Chicago, for Moir & Co., purchased from Conk-

lin & Bro. and Lynch & Co. one hundred barrels of highwines,

fifty from each firm, to be delivered on that day to Wilson

Ames, with directions, when delivered, to collect from him $1.07

per gallon, that being the contract price with Moir & Co., and

pay Phillips & Carmichael nine cents per gallon of the sum

collected—the price paid Conklin & Lynch being ninety-eight

cents.

The fifty barrels bought of Conklin & Bro. are the wines

replevied in this suit. They were at the Rock Island depot at

the time of the purchase, the 18th of July. On the afternoon

of that day, the whole one hundred barrels were hauled by

the teamsters of Conklin & Lynch, and delivered at the store

of Ames.
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To countervail the effect of this as an absolute delivery, the

testimony of Phillips, one of the appellees, is relied upon, who

testified that, on the afternoon of the 18th of July, he went

twice to Ames' business house, once between 4 and 5, and

again between 5 and 6 o'clock, for the purpose of tendering to

him the wines, and did not find Ames, nor any book-keeper or

clerk, either time ; found a laboring man there ; and near 6

o'clock, when he left, he says : "I remarked to the man that

I would leave those wines there until morning ; I wanted to

collect for them before I delivered them, and would be there

in the morning; told him to tell Mr. Ames I would come

down."

The next morning, Conklin & Lynch sent the bills to Ames*

place of business to collect, but Ames did not pay them, and

was not found, and failed in business, his store being closed

by the sheriff that forenoon.

No time being stipulated by the contract for payment of the

purchase price, its payment was a condition precedent implied

by law, and the property would not vest in the vendee until

he performed the condition, or the seller waived it. An abso-

lute and unconditional delivery is regarded as a waiver of the

condition. In this case, we should incline to hold that, as

between the parties, the delivery was but conditional, and

that, on the morning of the 19th of July, when Ames failed to

pay the purchase price, the seller might have reclaimed the

property from his hands.

It would be similar to the case of Matheivs et al. v. Cowan

et ah, 59 111. 341, where we held that the delivery of goods,

and taking for the purchase price a worthless check, did not

vest the property in the vendee.

But here, between the time of placing the goods in the con-

trol of Ames, and any movement to reclaim them, Ames had

removed the goods and shipped them on board a car of the

Michigan Central railroad for transportation to New York
;

had obtained bills of lading therefor for their delivery to the

consignee, and the National Bank of Commerce, of Chicago,
13—60th III.
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had cashed two drafts drawn by Ames on the consignee, with the

bills of lading attached to them, in pursuance of a previous

arrangement he had made with the bank to cash seven hun-

dred barrels of highwines he was about to ship to New York,

on bills of lading attached to drafts. The drafts amounted to

$5700, were duly presented, but neither accepted nor paid by

the consignee, and are still the property of the bank, wholly

unpaid.

Although there might not have been, here, any waiver of

the condition of payment as to the vendors, we are of opinion

there was as to the bank, and that it is entitled to the protec-

tion of a bona fide purchaser without notice, if such be the

position it occupies, which will be hereafter considered.

The rule in this respect, whether a bona fide purchaser, for

a valuable consideration, without notice, in such case, is pro-

tected, is held differently in different States.

Such rule of protection is denied in Dishon v. Bigelow, 8

Gray, 159, it being held that such purchaser acquires no bet-

ter right than his vendor had, and stands in the same situa-

tion. See, also, Sargent v. Gile, 8 N. Hamp. 225 ; Sawyer v.

Fisher, 32 Maine, 28. While, in New York and Pennsylvania,

the contrary rule seems to obtain. Smith v. Lyn.es, 1 Seld. 42

;

6 Johns. Ch/437; 1 Paige, 312; 1 Edw. Ch. R. 146; Martin

v. Mathiot, 14 Serg. & Rawle, 214; Rose v. Story, 1 Barr, 190.

In this State, the rule of protection of bona fide purchasers, in

such case, must be regarded as the one established by judicial

decision. Jennings v. Gage et al. 13 111. 614; Brundage v.

Camp, 21 111. 330 ; Butters v. Haughwout, 42 111. 18 ; The Chi-

cago Dock Co. v. Foster, 48 111. 507; O. & M. B. B. Co. v.

Kerr Hal 49 111. 459.

In Brundage v. Camp, the authorities on both sides are re-

viewed to quite an extent.

That was a case of the sale of personal property, upon con-

dition of giving a note with security for the purchase price,

and permission to the purchaser to take the property, on the
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express condition that the note should be given by the follow-

ing Monday. The sale of the property by the purchaser, a

day or two afterwards, without giving the note, was held to

pass a good title. The great stress of the argument in support

of the claim of the appellees, is, that all depends on the in-

tent, and that there was here no intent to part with the prop-

erty, or to give Ames any control over it, until they were paid.

Nevertheless, the fact remains that they placed the highwines

in the store of Ames, and gave him apparent dominion and dis-

posing power over them, and enabled him to exercise the same,

as he did. Now, as we regard the rule of the foregoing cases,

had there been an express agreement made on entrusting the

highwines in the hands of Ames, that he should have no con-

trol over them, and that they should remain the property of

the vendors until paid for, it would not have availed to pre-

vent the acquirement of a good title to the property by a bona

fide purchaser from Ames, for a valuable consideration, with-

out notice. And Phillip's declaration to the laboring man at

Ames' store, could have no greater effect than such an express

agreement.

The property here, where nothing remained to be done to

complete the sale, either to identify the property or ascertain

the price, was entrusted to the possession of the purchaser by

the consent of the owner, under the form of a regular sale and

delivery, and in the completion of the same ; and by its being

thus placed under his control, Ames was enabled to obtain

credit by pledging it to an innocent party.

The sellers did not see fit to exact payment at the time, as

they might and should have done, where rights of innocent

purchasers might intervene, but trusted to the personal secu-

rity of Ames till the following morning ; and the consequence

of this misplaced confidence should be borne by them rather

than that the bank should be the sufferer by it. It is an in-

stance for the application of the familiar rule, founded on

sound reason, that where one of two innocent persons must

suffer from the fraud of a third, the loss snouid fall on him
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who, by his imprudence, enabled such third person to commit

the fraud.

It is sought to bring this within the class of cases where

the property has been held not to pass, where something re-

mained to be done to complete the sale, from the circumstance

that the coupons, which accompany sales of highwines, were

not sent with the wines, but with the bills the next morning.

Although it seems customary for the coupon to accompany the

sale of these wines, it is no muniment of title, or requisite of

the sale. The making of the coupon on such sale is but a

regulation prescribed by the treasury department for its own
convenience and use in tracing the wines, in case a question

should be raised whether they had paid the government duty

or not. It contains descriptive marks of the wines, the serial

numbers and wine-house numbers, and is for the purpose of

identification.

It is quite unlike the case of Andrew v. Deiterich, 14 Wend.

32, cited by counsel for appellees, where one Simmons had

purchased of the plaintiff carpeting to furnish his house, for

which he was to pay cash. The carpeting, according to the

custom of trade, was sent to Simmons' house in the roll, so

that so much as should be required might be cut off, the resi-

due to be returned, and the purchaser to pay for as much as

was used. It was held, in an action against the defend-

ant, an auctioneer who had made an advance upon the carpet

some three weeks after it had been made up and laid down in

the house, that there was no delivery of the property by the

plaintiff which could divest his title to the carpet. There,

something was to be done preparatory to ascertaining the price,

.by the vendee, for which possession was necessary ; and the

roll of carpeting was delivered to him, not because it was all

sold to him, but for a special purpose, to wit : that the neces-

sary quantity might be cut off to make the carpet.

We do not regard the non-delivery of the coupon, and its

remaining to be made out according to custom, as altering the

character of thje delivery of the wines.
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It is said this was a fraudulent purchase by Ames ; that

fraud makes void all contracts, and that no title passed be-

cause of the fraud.

A fraudulent purchase of property is not a void one j it is

only voidable, at the election of the vendor, and until he does

avoid it and reclaim the property, the fraudulent vendee may

transfer a perfect title to a bonafide purchaser for value. Row-

ley v. Bigelow, 12 Pick. 306 ; Root v. French, lSWend. 570
;

Mowrey et al. v. Walsh, § Cow. 238.

The question remains to be considered, whether the bank

stands in the relation of a bona, fide purchaser for a valuable

consideration, without notice, and is entitled to the benefit

belonging to such position. The exact position of the bank

is to be regarded as that of pledgee, it holding the highwines

as collateral security for money advanced, but whether it has

an absolute property, or but a lien upon the goods, is not

material as respects the right to maintain this defense. In

Grosvenor v. Phillips, 2 Hill, 153, it is said a conventional lien,

by way of pledge or mortgage, may as well be raised in the

hands of a carrier, as a right by absolute sale.

It is objected that there was no valid transfer of title, be-

cause the bill of lading was not indorsed. Where the shipper

is the owner of the goods, and no opposing interest or claim

arises on the part of the carrier, consignee, or prior indorsee of

the bill of lading, but on the contrary the carrier, as in this

case, admits and sets up the interest claimed to be derived

from the shipper, it is not perceived why the indorsement of

the bill of lading should be deemed necessary for the transfer

of the title to the goods embraced in it. The shipper's title,

where he is owner, does not depend upon the bill of lading,

but is independent of, and before it. The mere insertion of

the name of the consignee in the bill of lading, does not vest

in him the ownership of the goods. In this case, the con-

signees were merely the factors and commission merchants of

the shipper ; by the bill of lading the wines were to be deliv-

ered to them or the owner, it being the design, manifestly, to
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vest the property in the consignees, only in case of their ac-

ceptance of the accompanying drafts which were drawn on

them.

The bill of lading was the documentary evidence of the

shipper's property in the hands of the carrier ; it represented

the property, and the delivery of the bill of lading to the bank

was a good symbolical delivery of the highwines, so as to vest

the property in the bank.

It was as effective in transferring the possession as the de-

livery of the keys of a warehouse is of the goods contained in

it, or of a storekeeper's receipt, of the goods described in it,

Wilkes et al. v. Ferris, 5 J. R. 335 ; or of a warehouse receipt

of the property it embraces. Burton v. Curyea, 40 111. 331
;

Rowley v. Bigelow, 12 Pick. 314.

And the bill of lading could be transferred to the bank by

delivery merely, without any indorsement, so as to transfer

the property in the highwines which it represented, to the

bank. Nathan v. Giles, 5 Taunt. 588 ; Allen v. Williams, 12

Pick. 302 ; The Bank of Rochester v. Jones, 4 Comst. 497 ; Ma-
rine Bank of Chicago v. Wright, 46 Barb. 45 ; 0. & M. R. R.

Co. v. Kerr, 49 111. 459.

The last proposition seems to be conceded by the counsel

for the appellees, had Ames been the real owner, but it is

claimed not to apply here, where the shipper has no title, and

the bank claims against the real owner. But we having al-

ready come to the conclusion that Ames was in a situation to

make a valid title to a bona fide purchaser, it is now but a

question as to the mode of transfer ; and the authorities cited

establish, that the delivery of the bill of lading, unindorsed,

was an effective transfer of whatever Ames was enabled to

convey.

It seems to be supposed, too, that the bank got but an

equitable interest by delivery of the bill of lading, and it is

said that the equity of the appellees being equal and prior to

that of the bank, they must prevail, as the bank did not ac-

quire possession and the legal title before appellees replevied
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the property. The delivery of the bill of lading, unindorsed,

did not transfer a merely equitable title, like the delivery of

an unindorsed note ; it gave as valid and effectual a title to

the goods as could be obtained by an actual delivery of the

goods themselves. There is no such thing' here as a distinc-

tion of legal and equitable title, or actual possession being

necessary to complete the legal title. The highwines were in

the possession of the railroad company, merely as the servant

of Ames.

A mere verbal contract of sale, without reference to the bill

of lading, and without delivery of possession, would have

passed the property as between the parties, and as to the ap-

pellees, they not claiming as creditors, mortgagees, or pur-

chasers from Ames—or an independent written assignment,

without reference to the bill of lading, might have been made.

The delivery of the bill of lading, in connection with the cir-

cumstances, was evidence of a contract that the property should

be held by the bank as security for the advance made, and

was a symbolical delivery of the wines, tantamount to an

actual one.

It is said to be a circumstance of suspicion which should

have put the bank on inquiry, the absence of the coupon.

Certainly not. Whatever the custom among dealers and rec-

tifiers, that the coupon should accompany the transfer, it was

shown in evidence that it was not the custom with banks, in

advancing on drafts on bills of lading of highwines shipped,

to have the coupons accompany the bills of lading, and had

never been done in the previous similar transactions between

Ames and the bank.

It is finally insisted that the bank did not pay its money

before notice of the want of title in Ames.

It appears from the evidence that, on the morning of the

19th of July, 1870, Ames had a small balance of $200 or $300

standing to his credit at the bank ; that the amounts dis-

counted to him on these drafts were placed to his credit, and

a check by Ames for a somewhat larger amount than both
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drafts was presented immediately and certified, and that a

check was paid shortly afterwards which reduced Ames' bal-

ance to something less than $50, so that if these drafts had

not been returned there would have been a balance to his

credit of a little less than $50.

The cashier further testifies that, somewhere within a half

hour, he should think, after the money had been placed to

Ames' credit, he saw Ames standing with another gentleman

at the teller's window, and he saw a package of money passed

out to the gentleman who was with Ames ; and that there has

been no settlement with Ames for any portion of his indebted-

ness to the bank.

We are fully satisfied from the evidence, that this certified

check covering the amount of the drafts, was paid before any

notice of appellees' claim, notwithstanding the fact that the

bank has not produced the check, or shown by its books its

payment, and the conjectures made by counsel that it might

have been some other check that was paid, or that the check

might have been payable to Ames himself, and be still in his

hands.

The production by the bank, of the check cancelled, would

have been stronger evidence of its payment, but not necessary

in order to satisfy us of the fact.

The judgment must be reversed and the cause remanded.

Judgment reversed.

City of Chicago

William Torgerson.

New trial—verdict against the evidence. In this case the verdict of the

jury is regarded as fully sustained by the evidence.

Appeal from the Circuit Court of Cook county ; the Hon.

Henry Booth, Judge, presiding.
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This was an action brought by Torgerson against the city

of Chicago, to recover damages for the breaking of his leg,

occasioned, as alleged, by a defective sidewalk in said city.

The plaintiff recovered a judgment for $400, to reverse which

the defendant appeals.

Mr. I. N. Stiles, for the appellant.

Messrs. Runyan, Avery, Loomis & Comstock, for the

appellee.

Per Curiam : The only question presented by this record

is, the sufficiency of the evidence to sustain the verdict.

There seems to be no doubt that appellee was injured by the

fall; and whether his leg was broken, was a question upon

which there was a conflict in the testimony, and the jury be-

lieved that of the surgeon who said it was, as they undoubt-

edly might, if it was more satisfactory than that of the other

physicians. It is the province of the jury to weigh and con-

sider the evidence and give it such weight as they think it

entitled to receive. Having done so in this conflict of the

testimony, we feel no disposition to disturb their finding, as

we think it was fully justified by the proof.

The judgment of the court below is therefore affirmed.

^ Judgment affirmed.

Michael Grob

v.

William H. W. Cushman.

1. Mortgage—judgment—redemption. Where a person executed a

mortgage on real estate, and subsequently another person recovered a judg-

ment against the mortgagor, which became a lien on the same land, an

execution was issued on the judgment, and the premises were sold to

another person who assigned the certificate of purchase to still another per-

son, and three da}^ after the right to redeem by the mortgagor had expired,
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the mortgagee filed a bill to foreclose, and on the same clay the mortgagor

entered his appearance, and a decree of foreclosure was afterwards entered

ordering the payment of the money in ten days, and, in default thereof,

that, on ten days' notice, the land be sold, and the sale was made and the

land purchased by a person not in interest, bidding $900 more than the

amount of the decree on the foreclosure, and the money was not at the

time paid to the mortgagee, but the $900 was paid to the mortgagor, who
was the father-in-law of the purchaser at the foreclosure sale; the pur-

chaser at the execution sale, or his assignee of the certificate of purchase,

was not made a party to the foreclosure proceeding; the assignee filed a

bill to redeem : Held, that his right to redeem was not lost.

2. That, in such a case, he might redeem by paying the amount paid by

the purchaser under the decree to satisfy the mortgage. When the bill to

foreclose was filed the mortgagor's right to redeem had expired, his equity

of redemption had been sold, and he had failed to redeem within one year,

and the assignee of the certificate of purchase under the execution sale

held the equity of redemption, and not having been made a party to the

foreclosure suit, his right to redeem was not cut off by the foreclosure sale.

3. Decree—evidence to sustain it. Where the chancellor gives a certifi-

cate of evidence heard on the trial, and it is not sufficient to sustain the

action of the court, the decree will be reversed, notwithstanding it finds

and recites facts that are sufficient. In such a case, the certificate of evi-

dence must control.

Appeal from the County Court of LaSalle county ; the

Hon. Charles H. Gilman, Judge, presiding.

Mr. G. S. Eldridge, for the appellant.

Messrs. Stipp, Bowen & Shepherd, for the appellee.

Mr. Chief Justice Lawrence delivered the opinion of the

Court

:

On the 16th day of August, 1861, one Minnehard executed

to one Wylie a mortgage to secure a debt of $1400. At the

March term, 1863, one Robinson recovered a judgment against

Minnehard for $1000, which was a lien on the mortgaged

premises, but junior to the mortgage. An execution was

issued on the judgment in October, 1864, under which the

premises were sold on the 3d of December, 1864, to one Rugg,

who, on the 1st of January, 1865, assigned the certificate to
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the complainant, Cushman. On the 6th of December, 1865,

three days after Minnehard's right of redemption from the

sheriff's sale had expired, his attorney in Robinson's suit filed

a bill against him, in the name of Wylie, to foreclose the mort-

gage, and on the same day Minnehard's app'earance was en-

tered, and on the 9th of December a decree of sale was ren-

dered requiring the defendant, Minnehard, to pay the amount

of the mortgage within ten days, and, in default thereof,

authorizing the mortgaged premises to be sold on ten days'

notice. They were so sold, and Grob, the appellant, became

the purchaser, bidding therefor $2600, which sum was $944

more than the decree. Grob was the son-in-law of Minne-

hard. The amount due Wylie on the mortgage was not paid

at the time, but the parties went through the form of paying

to Minnehard the amount due him, being the excess of the bid

over the amount of the decree.

Neither Rugg nor Cushman, the former the purchaser at the

sheriff's sale, and the latter the assignee of the certificate, was

made a party to the bill to foreclose, and on the 21st of Feb-

ruary, 1867, this bill was filed by Cushman, asking for leave

to redeem by paying the amount due Wylie under the mort-

gage and decree. The court below so decreed.

This case presents no question of difficulty. When the bill

to foreclose was filed against Minnehard, he had ceased to have

any interest in the mortgaged premises. His equity of redemp-

tion had been sold by the sheriff and bought by Rugg, and

the twelve months for redeeming by him from the sheriff's sale

had expired. As neither Rugg nor his assignee was a party,

their right of redemption was not cut off by the foreclosure.

The purchaser at the sheriff's sale succeeded to the right of

redemption both of the judgment creditor and of the mort-

gagor.

Neither, in this case, is there any difficulty as to the terms

of redemption. The inference is irresistible, from the circum-

stances connected with the foreclosure and sale, that the object

was to cut off the title under the judgment by bidding at the
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master's sale a sum fully equal to the value of the land, and

largely in excess of the amount of the decree. Before the bill

to foreclose was filed, Rugg, as agent for Robinson, the judg-

ment creditor, had called on Grob, to whom he had been

referred by Minnehard, to effect *some arrangement in regard

to the payment of the judgment. He had also called on

Wylie. Minnehard's attorney, as already stated, acted for

Wylie in the foreclosure. All parties then had actual notice

of the judgment, both at the time of foreclosure and of the

sale. The extraordinary speed with which the mortgage was

foreclosed, the sale being had in twenty-eight days after the

bill was filed, the bid by Grob of $944 more than the decree,

although it does not appear there was any competition at the

sale, the relationship between Minnehard and Grob, the fact

that Minnehard's attorney in the suit in which the judgment

was recovered managed the foreclosure and sale, the credit

given at the master's sale for the amount due Wylie, although

the excess, it is claimed, was paid at once to Minnehard—these

circumstances compel the conclusion that the purchase by

Grob was by arrangement between him and Minnehard for the

purpose of destroying the title acquired by complainant through

the judgment and sheriff's sale.

Under these circumstances the court below properly held

that the complainant might redeem by paying to Grob so much

of the amount paid by him as had been applied to the satis-

faction of the mortgage. If cases arise in which the purchaser

should be refunded by a junior incumbrancer coming to

redeem, the whole amount of his bid, if in excess of the decree

and costs, this is not one of them. The bid was made with

the full knowledge of complainant's equities, and in pursuance

of a collusive scheme to destroy them. '

This is the second time this case has been in this court, and

we have considered it upon its merits with a view to its final

disposition, but we must again reverse and remand it, because

the evidence, as set out in the certificate of the court, is in-

complete. Thus far we have spoken of the case upon the
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theory that the sale under the judgment and execution ap-

peared by the record to be free from objection, and to pass the

title. We have given the date of the judgment as recited in

the execution, for the purpose of stating the facts as they no

doubt exist, but although the counsel for appellant argues the

case on that hypothesis, and we have so considered it, he

insists, at the same time, that there is no proof in the record

showing the date of the judgment, or at what term it was

rendered, and therefore it does not appear that it was a lien, or

that it may not have been rendered so long ago that lapse of

time would raise a presumption of its payment before the sale

was made. We find this defect exists in the proof. As these

objections are insisted upon, we must hold them valid, and

reverse the decree.

We are asked by counsel for appellee to take the recitals of

the decree as proof. That can ordinarily be done, but here

the certificate of the court states that all the evidence upon

which the decree was based is embodied in that certificate.

We can not, therefore, look beyond it.

The decree of the court below is reversed and the cause

remanded.

Decree reversed.

James Barnett

v.

George T. Cline.

1. Bill in equity—cloud on title. A party in possession may maintain

a bill to cancel an invalid tax title and certificate of purchase as a cloud

on his title.

2. Equity—terms imposed. In such a case the court will require the

complainant to pay the purchase money at the tax sale, and all taxes sub-

sequently paid on the laud with six per cent interest, as conditions to

granting the relief sought.
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3. It is error, on granting relief in such a case, to require the holder of

the tax title to release his title to complainant. The court, in such a case,

should simply restrain the holder of such title, his heirs and assigns, from

ever asserting the same.

Appeal from the Superior Court of Cook county ; the Hon.

William A. Porter, Judge, presiding.

Mr. Thomas S. McClelland, for the appellant.

Mr. George G. Bellows, for the appellee.

Mr. Justice Walker delivered the opinion of the Court

:

The bill in this case was filed to remove a cloud on appel-

lant's title to certain city lots. It charges that appellee had

purchased the property at three several sales for taxes, upon

the two latter of which he had received a tax deed, but on the

first only a certificate of purchase.

The bill charges the sales and the title derived thereunder

to have been irregular and void, and states grounds in sup-

port of the allegation, which, if true, would render them

worthless as title, and that the lots have been redeemed from

the tax sales.

No answer was filed, and the bill Avas taken as confessed.

The court below thereupon rendered a decree granting the

relief sought, and ordered appellee to convey the title he

claimed under these tax sales to appellant by deed of release,

and upon his failing to do so, that the master execute the re-

lease, which he did. After this decree was rendered, appellee

came in and filed affidavits that there had not been a sufficient

sum of money paid to the county clerk to effect a redemption

from the sale first made for State and county taxes, and there-

upon the court referred that question to the master to hear

evidence and report to the court.

After a hearing, the master reported that appellee had, after

purchasing the lot, in 1854, for State and county taxes, paid

city taxes six years, and the sum thus paid was $56.47'. He
also reported that the law did not require appellant to pay
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these taxes to redeem; that the first sale for delinquent city

taxes was in 1865, and that only taxes subsequently paid, and

not those paid prior to the sale, should be paid to redeem

;

that, although the city taxes were paid after the sale of 1854,

appellant was not bound to refund those taxes in order to

redeem, but he recommended that the complainant be required

to pay defendant the $56.47, with interest either at six or ten

per cent. The court approved the master's report, and rendered

a decree for that sum with ten per cent interest, which amounted

in the aggregate to $118.96, and it is to reverse this latter de-

cree that complainant brings the record to this court on appeal.

Upon a careful examination of the record, we are of

opinion that there was not a sufficient sum paid to the county

clerk to effect a legal redemption. But as appellant had the

right to have these sales and deeds removed as a cloud upon

his title, Ave shall not determine what sum should have been

paid the clerk to redeem.

In the case of Reed v. Tyler, 56 111. 288, it was held that,

a bill might be maintained, by a party in possession, against

the holder of a void tax title, and have it declared void anci

cancelled. But in such a case, equity will not exercise its

discretion in affording the relief except upon condition of the

refunding of all moneys paid by the purchaser and his assigns to

extinguish taxes accruing on the land, after the purchase. As

a party has the legal right to redeem, if he fails to do so, when

he applies to a court for equitable relief he must do equity.

And it is eminently just that he should refund all taxes paid

upon his land by the holder of the tax title, with interest.

But as regards the rate of interest required to be paid on the

taxes thus paid, a court of equity seldom requires, in the

absence of a contract to the contrary, a greater rate than six

per cent, or the rate fixed by the statute, when money is re-

quired to be refunded. That is the rate which should have

been allowed by the court in decreeing the repayment of the

taxes and interest. It then follows that the court erred in

allowing ten per cent per annum instead of six.
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Again, the court below also erred in decreeing a release of

the tax title by appellee to appellant. The bill contains no

allegation from which it can be inferred that any contract,

trust relation, or equitable grounds, exist requiring appellee to

convey his title to appellant. The court should only have

found the tax titles void and decreed their cancellation, and

that appellee, and all persons claiming thereunder, be forever

enjoined from asserting title under his purchases or tax deeds.

But cross errors have not been assigned on this decree, and we

can not reverse for this error.

The decree of the court below must be reversed because the

court erred -in allowing ten per cent on the taxes required to

be repaid when but six should have been allowed, and the cause

is remanded.
Decree reversed.

Daniel McM. Marshall et al.

v.

Theodore S. Karl, Administrator, etc.

Witness—competency of under act of 1867. In an action on a promissory

note, where the plaintiff sued an administrator of a deceased person, a

question arising as to what constituted the consideration of the note, a

person who acted as agent of the deceased in the transactions out of which

the consideration arose, was allowed to testify as to his understanding of

what the consideration was: Held, that one of the defendants who was a

surety on the note, and was present during such transactions, and who
testified he knew what was the consideration of the note, was a compe-

tent witness, under the second clause of section 2 of the act of 1867, to tes-

tify to the same point.

Appeal from the Circuit Court of Henderson county ; the

Hon. Arthur A. Smith, Judge, presiding.

Messrs. Stewart & Phelps, for the appellants.

Mr. John J. Glenn, for the appellee.
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Mr. Justice Breese delivered the opinion of the Court

:

This was an action before a justice of the peace, on a prom-

issory note executed by the defendants to the plaintiff's intes-

tate, Martha Karl, deceased.

It appears that Martha Karl had made a charge before one

Richey, a justice of the peace, against David Trimble, one of

the makers of the note, of bastardy, and before justice Froelich,

another charge that he had attempted to procure an abortion.

This, by our statute, is a felony. Laws of 1867, p. 89. Trim-

ble was arrested on both these charges, and on the execution

of notes to the amount of $300 or $400, payable to Martha

Karl, of which this in suit was one, the prosecutions were dis-

missed.

It appears that Mr. Rice acted as the agent of Martha Karl,

the deceased, in settling the matter, and it became a question,

what was the real consideration of the notes. Was it that.the

bastardy suit only should be dismissed, or that and the abor-

tion case also ? Mr. Rice testified fully as to his understand-

ing on this point.

Marshall, one of the sureties, and one of the defendants in

the action, was then called as a witness for the defense, who
testified that he was present during the entire negotiation for

the settlement of the cases at the time the note was given,

being the same time to which Mr. Rice had testified, and that

he knew what was then agreed on as the settlement of the two

cases, and knew what was the consideration of the note ; and

being called on by the defense to state what the consideration

was, and what took place during the negotiation testified to

by Mr. Rice, the plaintiff objected, and the court refused to

allow Marshall to testify on that subject. An exception was

taken to this ruling, and it is to this alone we have directed

our attention.

The fact that Mr. Rice was the agent of deceased, acting as

such in the whole matter, and allowed to testify fully in regard

to it, opened the door to the testimony of either defendant,
14—60th III.
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and made them competent witnesses under the second clause

of section 2 of the act of 1867. Session Laws 1867, p. 183.

That clause is as follows: "When, in such action, suit or pro-

ceeding, any agent of any deceased person shall, in behalf of any

person or persons suing or being sued, in either of the capaci-

ties above named, (executor, administrator, etc.) testify to any

conversation or transaction between such agent and the oppo-

site party, or party in interest, such opposite party or party in

interest may testify concerning the same conversation or trans-

action."

The very case contemplated by this clause arose, and we

are at a loss to perceive why the testimony of Marshall was

rejected. The agent of the deceased had testified fully as to

conversations, and to a transaction in which his intestate was

interested) and equally so was the defendant Marshall. Com-

mon justice demanded he should be allowed to testify in rela-

tion to the same subject, and the statute allowed him tc

testify.

Rejecting Marshall's testimony was error, and for the error

the judgment must be reversed and the cause remanded.

Judgment reversed.

Henry Stillwell

v.

George Barnett.

Trespass to realty—of exemplary damages. In au action of trespass

quare clausumfregit, to entitle the plaintiff to recover vindictive damages,

it should appear that the trespass was wanton, wilful or malicious.

Appeal from the Circuit Court of Cook county.

Mr. Consider H. Willett, for the appellant.

Mr. F. A. Moran, for the appellee.
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Per Curiam : This was an action of trespass quare clausum

fregit, brought by appellee against appellant.

Upon the trial it was a disputed question, under the evi-

dence, whether there was even a technical trespass shown by

appellee. The court, on behalf of appellee; gave to the jury

the following instruction :

"If the jury shall believe, from the evidence, that the de-

fendant is guilty under the evidence and instructions of the

court, then, in assessing the damages, the jury is not confined

to the actual damages suffered by the plaintiff; but the jury

may give, in addition to such actual damages as they shall

find, from the evidence, that plaintiff has suffered, such further

damages as the jury shall believe proper to punish the defendant"

This instruction declares the right of the jury to assess vin-

dictive damages, irrespective of the question whether the tres-

pass was wanton, wilful or malicious, and, for that reason, is

wrong.

The judgment of the court below is reversed, and the cause

remanded.

Judgment reversed.

James K. Brent

v.

Samuel H. Kimball.

1. Tkespass—to personal property—killing a dog. Where one person

kills the clog of another, which has been scared and runs upon his prem-

ises, but has done no injury, or was attempting to do none, but simply

because the party killing it suspects that the dog had previously inter-

rupted his hens' nests, such act is a trespass, for which the perpetrator is

liable.
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2. Owner of dog—liable when, for his trespasses. If a dog is vicious,

and the owner has notice of the fact, an action would lie against him for

damage by the dog. But the party injured has no more right to kill the

dog than he would have to kill a breachy animal for breaking into his

corn.

3. Same—liability of owner—justification tender the statute. Our statute

has enacted the common law in declaring that the owner of a dog shall be

liable for all damages sustained by reason of such dog killing, wounding,

or chasing sheep, or other domestic animals. And the same act author-

izes any person, who may discover any dog, killing, wounding, or chasing

sheep, or discover such dog under circumstances that satisfactorily show
that the dog has recently been so engaged, to immediately pursue and kill

such dog. No one but the master of a dog has the right to kill him, ex-

cept where the clog is found killing, wounding, or chasing sheep, or under

circumstances which show that the dog has been recently so engaged, or

where he has been recently bitten by a rabid dog, or by one reasonably

supposed to be so, or where a dog is ferocious and attacks persons.

4. Right of action—proof of pecuniary injury. It is error, in such a

case, for the court to instruct the jury that, to recover, the plaintiff must

prove, by a preponderance of evidence, that the dog was his property, and

was of some pecuniary value. The law recognizes the right of property

in a dog, and if it was destroyed without legal justification, the law implies

damages, and plaintiff is entitled to at least nominal damages, as it does in

every case of illegal invasion of the right of property of another.

Appeal from the Circuit Court of Warren county ; the

Hon. Arthur A. Smith, Judge, presiding.

Mr. Batchelor, and Messrs. Phelps & Stewart, for the

appellant.

Mr. John Porter, and Messrs. Glenn & Willits, for the

appellee.

Mr. Justice McAllister delivered the opinion of the

Court

:

This was an action of trespass, brought by appellant against

appellee, for the alleged wrongful killing, by the latter, of

appellant's dog.

The evidence shows, without conflict, that, as the dog in

question was passing along the highway, some boys scared him
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into appellee's yard, whereupon the latter came out with his

gun and shot him.

Appellee does not pretend, in his evidence, that the dog, at

the time of the killing, was doing any mischief to person or prop-

erty, but claims, more, as it seems, upon suspicion than knowl-

edge, that the dog had previously destroyed his hens' nests or

eggs.

If the dog had a vicious habit, and appellant had previous

notice of it, an action would lie against him for the damage

done by his dog. But it does not follow that the party in-

jured may justify the killing of the dog for that reason, any

more than he could the killing of a breachy animal for break-

ing into his corn.

The common law liability of the owner of a dog is made

absolute in a specified class of cases by the statute, without

notice to him of any vicious habit.

The 1st section of the act of 1853, Gross' Stat. 45, declares

that the owner of any dog shall be liable in an action on the

case for all damages that may accrue to any person by reason

of such dog killing, wounding, or chasing any sheep, or other

domestic animal.

And the 2d section authorizes any person, who shall dis-

cover any dog in the act of killing, wounding, or chasing

sheep, or discover such dog under such circumstances as to

satisfactorily show that the dog had been recently engaged in

killing, or chasing sheep for the purpose of killing them, to

immediately pursue and kill such dog.

The act of 1861, Gross' Stat. 45, authorizes the county courts,

or boards of supervisors in the counties, to impose a tax upon

dogs, and make such other regulations within their counties

as they may deem advisable in relation to dogs, and then de-

clares that, when such orders or regulations are made, any

owner of a dog who shall refuse or neglect to comply with

them, shall not recover for any killing or injury done to his

dog, and shall also be liable to a fine of $10, to be recovered

as therein provided.
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Except in the cases where a dog is discovered in the act of

killing, wounding, or chasing sheep, or under such circum-

stances as to satisfactorily show that he has been recently so

engaged, the cases provided for by the statute, and except

where he has been recently bitten by another dog which is

mad, or may be reasonably supposed to be so, or where a dog

is ferocious and attacks persons, we do not know that any one,

besides the master, has a right to kill it. Hinckley v. Emer-

son, 4 Cow. 351, and cases there cited.

The court below instructed the jury, on behalf of appellee,

that it was incumbent on the plaintiff to show, by a prepon-

derance of evidence, that the dog killed by defendant was the

property of the plaintiff, and of some pecuniary value ; and

unless they so believe from a preponderance of evidence, they

should find for the defendant.

This instruction was manifestly wrong. The law recognizes

the right of property in dogs. The one in question was owned

by the appellant; this was established by uncontroverted evi-

dence. If, therefore, appellee destroyed this property with-

out legal justification for the act, appellant was entitled to

recover at least nominal damages, without proving that the

animal was of any pecuniary value whatever. The injury

imports damages. It was an invasion of appellant's right of

property. Suppose appellee had ridden over appellant's land

without authority, the latter could have maintained an action

of trespass, though the act did him no damage, because it was

an invasion of his property, and the other had no right to come

there.

The observations of Holt, Ch. J., in Ashby v. White, 2 Ld.

Raymond, 955, are very pertinent to this question. "Surely,"

he said, "every injury imports a damage, though it does not

cost the party one farthing, and it is impossible to prove the

contrary ; for a damage is not merely pecuniary, but an injury

imports a damage when a man is thereby hindered of his

right. As in an action for slanderous words, though a man

does not lose a penny by reason of the speaking them, yet he
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shall have an action. So, if a man gives another a cuff on the

ear, though it cost him nothing, no, not so much as a little

diachylon, yet he shall have his action, for it is a personal

injury. So, a man shall have an action against another for

riding over his ground, though it do him no damage ; for it is

an invasion of his property, and the other has no right to

come there."

For the error in giving the instruction stated, the judgment

of the court below must be reversed and the cause remanded.

Judgment reversed.

Seth W. Hardin

V.

James V. Crate.

1. Colok of title—good faith. Where lands were sold for delinquent

taxes under a judgment rendered at a special term, and the sale made at a

day later than that fixed by law, and this appeared from the recitals in the

deed which purported to convey the land, it was color of title, and the

grantee will not be charged with bad faith by reason of such recitals.

This court having, previous to this sale, intimated that such a sale might

be made, and the purchaser having bid the land off and obtained his tax

deed before this court held that such a sale could not be made on a day

different from that fixed by law, bad faith willmot be attributed to the pur-

chaser and holder of the color of title.

2. Agency—good faith. Where persons owned lands, and their agent,

to pay taxes, with their assent, and to strengthen their title, purchased the

lands at a sale for delinquent taxes, and received a tax deed for the same,

and paid all taxes legally assessed thereon for more than seven successive

years, and afterwards sold and conveyed the lands to innocent purchasers,

and the agency had ceased about the time the lands passed redemption, and

the purchasers reduced the lands to actual possession, and the former own-

ers ceased, from the time the lands were conveyed by the tax deed, to give

them any attention by paying taxes or otherwise for more than fifteen
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years, and then only sold them, consisting of 1000 acres, by quit-claim deed

for $200 : Held, that bad faith would not be inferred from these circum-

stances, especially as one of the former owners was a witness in the case,

and did not claim that the purchaser at the tax sale paid the taxes or held

the laud as their agent, nor did he impute any act of bad faith to the holder

of the tax title.

3. The relation of principal and agent having terminated after the sale

for taxes and before the time for a redemption had expired, bad faith in

receiving the tax deed will not be inferred by reason of the existence of

their former relation. When the length of time and all of the attendant

circumstances are considered, the presumption arises that there was some

arrangement between the principals and their agent, rather than that the

latter had been guilty of a fraud. The acquiescence in such a purchase

by the owners, when fully informed of it, and their long silence unexplained,

afford a conclusive presumption of good faith of the purchaser.

4. Limitations—sale for taxes. The fact that the land was sold for

taxes eleven years after the tax deed was given, did not destroy the bar of

the statute. The claim and color of title made in good faith, with seven

successive years' payment of taxes on vacant and unoccupied lands, had

then been completed, and merely permitting the land to be sold for taxes

did not affect rights thus acquired, and the reduction of the land to pos-

session before the commencement of the suit, completed the bar.

5. Color of title—payment of taxes—possession. Where a person

holds color of title in good faith, and pays all taxes on vacant and unoccu-

pied lands for seven successive years, the statute does not require that he,

to render the bar of the statute complete, should take possession immedi-

ately on the completion of the seven years of payment of taxes ; it is suf-

ficient if the possession is had before the owner shall take steps to remove

the bar.

Appeal from the Circuit Court of Will county ; the Hon.

Josiah McRoberts, Judge, presiding.

Mr. E. S. Holbrook, for the appellant.

Mr. G. D. A. Parks, for the appellee.

Mr. Justice Thornton delivered the opinion of the Court

:

We shall not undertake to determine all the questions pre-

sented by the record and argued by counsel, but shall direct

attention to one which, in the view we take of it, is conclu-

sive of the right of appellant to the land in controversy.
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For the purpose of showing color of title, appellee intro-

duced a tax deed from the sheriff to one Stuart, executed Jan-

uary 13, 1845, and also made proof of the payment of taxes,

in the name of the grantee, from the year 1846 to 1854, inclu-

sive.

The land was sold for the taxes of 18'55, and redeemed by

Stuart on the 11th of May, 1858.

It was also proved that, in January, 1858, Stuart, by a con-

tract in writing, sold the land to appellee, who took possession

in March, 1858, continued in possession until the commence-

ment of the suit, and paid all taxes assessed from the year

1858 to 1865, inclusive, except a " school house tax," in the

year 1860.

On the 30th of November, 1859, a deed to the land was

made by Stuart to one Van Fliet, who advanced the purchase

money and took a deed as security therefor, by the consent

and request of appellee.

Until the possession of appellee, the land was vacant and

unoccupied.

It is contended that the deed to Stuart is not color of title,

because it is apparent upon the face of it that it was executed

without lawful authority, in this, that it discloses that the

judgment for taxes was rendered at the October special term

of the circuit court of Will county, in the year 1842, and that

the land was sold on the 14th of November, by virtue of a

precept issued on the 11th of November.

To hold that these objections are fatal to the deed, as color

of title, would overthrow a long series of decisions of this

court, from the case of Woodward v. Blanchard, 16 111. 425,

to the present time. In that case, although the law under

which the sale was made was unconstitutional, and the sale

void, the deed was held to be color of title, unless bad faith

was imputable to the purchaser.

A title, absolutely void in its inception, held by the grantee

of the purchaser at the void sale, is color, in the absence of bad

faith. Lafiin v. Herrington, 16 111. 301.
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Any title, which a reasonable man Avould pay his money

for, and pay the annual taxes assessed, is color of title. Dick-

enson v. Breeden, 30 111. 279.

The objections urged involve questions of law. The judge

upon the circuit, who rendered the judgment at a special term,

assumed jurisdiction, and no doubt supposed that he could

rightfully exercise it. Ignorance of the law can not have the

effect to destroy color of title, if acquired in good faith. The

objections made, if sustained, would deprive of all the benefits

intended to be conferred by the section which declares the

holder of the color of title, made in good faith, to vacant and

unoccupied land, and who has paid the taxes and taken pos-

session, the owner of the land.

The precept, tested by the decision in Hojie v. Saivyer, 14

111. 254, would be invalid. That decision was, however, not

made until some years after the execution of the deed to Stu-

art, and in Bestor v. Powell, 2 Gilm. 119, it had been intimated

that a sale of land for taxes, made on the second Monday after

the close of the term, would be valid. The grantee in the

deed might well rely upon this intimation, and take the deed

in good faith. He could not be presumed to know, in 1845,

what might be the decision of the court in 1852.

The deed purports, upon its face, to convey title. It is a

grant of the land in the usual form of deeds to lands sold for

taxes, and bad faith can not be implied from its recitals.

Though the deed may be, in itself, color of title, the objec-

tion is urged, that it was not made in good faith; that Stuart

was, at the time of its execution, the agent and attorney of the

owners of the land, and could not acquire title to himself.

The proof relied on to establish the bad faith of Stuart,

consists of letters written to the owners of the land in 1841,

1842 and 1843. From them it seems that he acted as the

agent of the owners for the payment of the taxes. He in-

forms them that the lands were valuable and wTorthy of atten-

tion, but that there were defects in the title, and he thought
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it best not to pay the taxes, but suffer the lands to be adver-

tised, and then bid them in at the sale, and obtain a tax title.

This suggestion was acquiesced in, and the result was, the deed

in controversy. The steps which resulted in the deed, were

known to and acquiesced in by the principals. The acquire-

ment, then, of the title by the agent must have been in good

faith, even conceding that his subsequent conduct and dispo-

sition of the lands were wrongful.

Stuart continued to pay the taxes for eight successive years.

There is no proof that any funds were furnished to him, and

no inquiry is made about these lands from 1843 until 1860,

when a deed is made to appellant for a mere nominal consid-

eration, when we consider the large quantity of land con-

veyed. During this long interim between the date of the last

correspondence and the deed to appellant, the original owners

paid none of the taxes and evinced not the slightest interest

in the property.

One of the principals was a witness. He imputes no mis-

conduct to Stuart; does not even claim him as agent only

until about 1844, and mentions no act from which bad faith

can be inferred. While agent, the proof shows no neglect of

duty, no omission to pay taxes, no misappropriation of any

funds entrusted to him.

The last letter from Stuart to Wynkoop, dated November

25, 1843,—after the sale of the lands,—is very significant, in

the expression of a willingness to communicate any further

information. A full list of the lands is given, the amount of

the taxes, and the time of the sale, which had already occurred.

He then says: "When the time of redemption has expired,

and the title perfected as far as it can be, the result will be

communicated. Any further information on the subject I

shall be happy to give. " He further says that he had paid

the taxes for 1842 and 1843.

After this no correspondence occurred; no further informa-

tion was solicited, and, so far as the proof shows, the agency

ceased. It was not a continuing agency.
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In 1845, when the color of title was acquired, the presump-

tion, from all the circumstances, is, that the agency had ter-

minated. The relation then having ceased, bad faith can not

be imputed to the grantee in the deed, merely because of the

former existence of such a relation.

When the principal has made no inquiry, and has slumbered

upon his rights for nearly twenty years, the simple act of the

agent in bidding in the lands in his own name, should not be

ascribed as an act in bad faith. The long and silent acqui-

escence of the principal, with a presumed knowledge of all the

facts, utterly forbids the supposition.

Besides, the purchase of the land at a tax sale, in the name

of the owners, could not strengthen their title. They were

under a legal obligation to pay the taxes, and could not ac-

quire any greater interest in the lands than they already had,

by permitting them to be sold for taxes and purchasing them

in their names. Why was it done?

The reasonable inference is, that the purchase by the agent

was with the consent of his principals. After the sale, they

had full information of his action, and prior thereto it seemed

to be the mutual understanding that the lands should be sold

for the taxes, and bid in to perfect the title. This act, then,

could not have been in bad faith.

In two years^after the sale a deed is taken. During this

time the owners give no attention to the lands, and nothing is

heard from them until fifteen years afterwards, when, by a

quit-claim deed, they undertake to convey to appellant over

1000 acres of land for $200.

During this long time no complaint was made against the

grantee in the deed. He paid the taxes and made sales of

lands, of which possession was taken.

From all the facts, the most probable conclusion is, that

there was some arrangement between the agent and his prin-

cipals, rather than fraud in the former.

The acquiescence in the purchase, when informed of it, and

the long silence of the owners of the land unexplained, and
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the quiet submission for fifteen years, afford a conclusive pre-

sumption in favor of the good faith of the purchaser. Wil-

liams v. Merritt, 23 111. 623.

A legitimate presumption of assent should arise from the

acts and conduct of the principal, as they are inconsistent with

any other supposition than a previous authority. Delajield v.

State of Illinois, 26 Wend. 192.

The law presumes that all acts are done in good faith, un-

less the contrary is clearly established. The deed imports

good faith, unless fraud is proved, or unless the facts and cir-

cumstances attendant upon its execution show that the party

accepting it had no confidence in it, and took it with a design

to defraud the holder of the better title. Dickenson v. Breeden,

supra; MeCagg v. HeacocJc, 34 111. 476.

The deed, then, to Stuart, amounted to color of title acquired

in good faith ; the lands were vacant and unoccupied, and he

paid all taxes legally assessed for seven successive years before

the commencement of this action. Possession followed in

1858 by appellee, the purchaser from Stuart.

Did the fact that the land was suffered to be sold for the

taxes in 1856 destroy the bar perfected under section 9 of the

chapter entitled " Conveyances " ?

Section 8 requires actual possession, under claim and color

of title, made in good faith, and the payment of taxes for

seven successive years. Section 9 only requires color of title,

made in good faith, to vacant and unoccupied land, and the

payment of taxes for seven successive years, and this court has

construed it that possession must be taken to complete the bar.

Counsel for appellant insists that, in the construction of the

9th section, possession must follow the color of title and pay-

ment of taxes, and that it must be an immediate possession,

conjoined to a continuous and uninterrupted payment of taxes

for the required period.

We do not understand that the possession must be instan-

taneous with the completion of the payment of taxes, or that

the sale of the land destroyed the bar.
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The owner of the color of title may unite actual possession

to the color and payment of taxes at any time before the holder

of the adverse title shall take some step to remove the bar.

This is a fair construction of the section as a limitation law,

and this principle is deducible from the decisions of this court.

Newland v. Marsh, 19 111. 376; Hinchman v. Whetstone, 23 111.

190; Paidlin v. Hale, 40 111. 274 ; Hale v. Gladfelder, 52 111. 92.

As no bar was proved under section 8, it is unnecessary to

consider the remaining questions presented.

The judgment is affirmed.

Judgment affirmed.

Mr. Justice Walker filed the following separate opinion:

I fully concur in the decision of this case, for the following

reasons : It appears from the record, and is clearly shown in

the opinion of the court, that Stuart purchased the lands for

taxes, and acquired the tax deed, with the full knowledge and

consent of Bailey and Reynolds, for whom he was acting as

agent for payment of taxes. These facts unmistakably prove

that Stuart acted in good faith in acquiring this color of title.

After he had thus acquired color of title, he paid all taxes

legally assessed upon the land for seven successive years whilst

the land was vacant, and the bar of the second section of the

act of 1839 would have been complete had Stuart then gone

into possession. He could then, had he been in possession,

have invoked the bar of the statute against the whole world,

except against Bailey and Reynolds, or their grantees. I pre-

sume no one will controvert this proposition, as it seems to be

in harmony with all previous decisions and the spirit of the

statute itself. Stuart had acquired the color of title in good

faith for the benefit of his principals, and in the case supposed

he could have used it precisely as might any other holder of

color of title, except as against the persons for whom he

held it.

No one can doubt that Crate, when he purchased, succeeded

to all of the rights held by Stuart, and when he reduced the
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land to possession, all must concede he could have invoked the

bar of the statute, at least to the same extent that Stuart could

have done. This is manifest, and I fully concur in the con-

clusion announced in the main opinion, that, inasmuch as

Bailey and Reynolds, or their grantees, took no steps to obtain

a conveyance of this color of title, and to render it available,

and did nothing to indicate to the public that they had any

claim to Stuart's title ; and as Crate purchased without any

notice whatever of their claim, he must be held to have, when

he took possession under his purchase, obtained a bar against

the grantees of Bailey and Reynolds precisely as against all

other persons not under disabilities.

If Stuart acted in bad faith with his principals, or has vio-

lated any trust reposed in him by Bailey and Reynolds, he can

be compelled to account like any other trustee. But Crate

must be protected like any other innocent purchaser of trust

property. He purchased what appeared to be a valid legal

title, paid for it, and all without any notice whatever, and he

should be permitted to avail himself of the right to set up the

bar of the 2d section of the act of 1839,

Judgment affirmed.

Mr. Justice Sheldon filed the following dissenting opinion

:

I am unable to concur in the views of a majority of the

court as to the good faith of Stuart.

It appears, from the record, that he was an attorney at law;

that Bailey and Reynolds acquired title to the premises in con-

troversy by redemption as judgment creditors of one Egan;

that they, May 1, 1841, conveyed to Brower & Wynkoop,

assignees of the former, under a deed of assignment of their

property for the benefit of their creditors, the claim against

Egan, by virtue of which said redemption was made, being a

part of such property.

Brower & Wynkoop, as such assignees, conveyed to the

plaintiff August 13, 1860.
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Of the three letters from Stuart, referred to in the opinion

of the court, as disclosing his relation to said parties, the first

one, to Bailey & Reynolds, of March 9, 1841, purports to

send enclosed $150, which, with previous remittances, made

$650 collected on account of claims in the writer's hands, and

also the sheriff's deed of the lands, and a list of expenses in

regard to it, and the letter gives information respecting sun-

dry other claims.

The second letter, of April 4, 1842, is also to Bailey &
Reynolds, which encloses the abstract of title to the Egan

lands, and says: "By the abstract of title, which is correct

as the books of record will furnish, you will perceive that Dr.

Egan did not have, at the time of sale, a full and perfect title

to all the lands included in your deed. I have, therefore, in

consultation with others, thought it best not to pay the taxes

now, but suffer them to be advertised and then bid them in,

and obtain a tax title, which will assure the title in you. The

sale will not probably take place till some time next fall. If

this course, under the circumstances of the case, meets your

approbation, you will please, at your convenience, so inform

me."

The third letter, of date November 25, 1843, is addressed

to F. S. Wynkoop. It purports to send a statement as to the
(t situation and prospect of the Egan lands purchased by B. &
R. " in answer to a letter of inquiry by Wynkoop, and advises

him of the compromise of one demand, the collection of

another, and that there is due on a certain other one, $400;

it shows the lands were bid off for taxes November 14, 1842,

and says: " You will recollect that these lands embraced in

the sheriff's deed were allowed to be advertised for taxes, that

they might be bid in for Bailey & Reynolds, and a tax title

obtained and added to the former title, which was imperfect.

The statement shows what lands were bid in, and what were

not advertised because the taxes were paid by rival claimants.

The object is to obtain a tax title to all the tracts, as they are

advertised and sold. Two years are allowed for redemption.
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You will also perceive that the taxes for the years 1842 and

1843 have been paid on all the tracts by me, that have not

been paid by other claimants or persons through mistake.

The title to the lands is, therefore, in the process of comple-

tion as fast as circumstances will permit, the taxes being

attended to. The lands are generally valuable, and worthy

of attention. When the time of redemption has expired, and

the title perfected as far as it can be, the result will be com-

municated. Any further information wanted on the subject

I shall be happy to give."

Nothing farther ever occurred between these parties, so far

as the record shows.

Wynkoop's statement, referred to in the opinion, is, that

Stuart was their agent for said lands a long time, and con-

tinued such till 1844.

On the trial it was testified that Stuart resided in the State

of New York. At what time he removed from Chicago there,

does not appear, further than that the witness had been his

attorney for twenty years, and a power of attorney in evidence

from Stuart to sell all his lands in Will county, Illinois, of

date November 2, 1850, describes him as of the State of New
York.

This is all the direct evidence bearing upon Stuart's relation

to the parties, or his being divested of it.

The decision of the court rests the validity of the defense

upon a bar to the action acquired by Stuart under section 9 of

the conveyance act, which is as follows: " Whenever a per-

son having color of title, made in good faith, to vacant and

unoccupied land, shall pay all taxes legally assessed thereon

for seven successive years, he or she shall be deemed and

adjudged to be the legal owner of said vacant and unoccupied

land to the extent and according to the purport of his or her

paper title."

Stuart's payment of taxes must have been under color of

title held adversely to the rightful owner; but, under the

state of facts in the case, as I conceive, the law adjudges that
15

—

60th III.
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Stuart did not hold title adversely to Brower & Wynkoop. He
was a trustee, and they the cestuis que trust.

The payment of taxes must have been under color of title,

"made in good faith."

Holding the relation Stuart did, the law, I consider, imputes

to him bad faith, in making any claim of title for himself.

Presumptions, instead of being in his favor, should be

against him.

In my view of the law, this statute of limitations never ran

for one moment of time in favor of Stuart against Brower &
Wynkoop, or this plaintiff, their grantee.

Marion Armstrong et al.

V.

Matilda Wilson et al.

1. Cuktesy—tenancy by. Under our law, and since the passage of the

"married woman's act" in 1861, tenancy by the curtesy, does exist, as has

been recognized by numerous decisions.

2. Where a person has curtesy in an eighty acre tract adjoining his

own land, and in a timber tract adjoining neither, it is waste to use timber

growing on that tract to improve the tract of which he is the owner. The

tenant by the curtesy, has the right to reasonable estovers, which is confined

strictly to timber and wood for the use of the estate, and it must be actu-

ally applied, used and consumed on the estate, or with its proper use and

enjoyment.

3. Decree. Where the tenant commits waste, and a bill is filed by the

remainder-men to enjoin future waste, and for an account for waste al-

ready committed, on a proper showing the relief should be granted in full.

Appeal from the Circuit Court of Woodford county ; the

Hon. Samuel L. Richmond, Judge, presiding.
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Messrs. Clark, Kettelle & Baker, for the appellants.

Messrs. Johnson & Hopkins, for the appellees.

Mr. Justice Sheldon delivered the opinion of the Court

:

V

This was a bill in chancery, filed by Marion Armstrong, one

of the five children and heirs at law of Malinda Armstrong,

deceased, against four of the defendants, the other children and

heirs at law of the said Malinda, for partition of two certain

tracts of land of which the said Malinda died seized, and also

against the defendant Garrett Armstrong, the husband of said

Malinda, and the father of said children, to enjoin him from

the commission of waste on said lands, and to require him to

account for waste already committed, and for the rents and

profits of the premises of which he had been in the use and

occupation since the death of the said Malinda.

Garrett Armstrong filed his answer, setting up a tenancy by

the curtesy in the lands as the husband of the said Malinda.

The decree found Garrett Armstrong to be a tenant by the

curtesy, and as such, entitled to the enjoyment of the rents

and profits during his natural life, and enjoined him from

committing any waste.

Marion Armstrong, the complainant in the bill, brings the

record here by appeal, and assigns for error in it the finding

Garrett Armstrong to be a tenant by the curtesy, and as such,

not liable to account for rents and profits, and not requiring

him to account for waste which he had already committed.

The only question raised in respect to the first ground of

error assigned is, that under our law, and especially since the

passage of the law of 1861, known as the married woman's
act, there is no such estate as that of tenancy by the curtesy.

But there are repeated decisions of this court since the act

of 1861, affirming or recognizing the existence of the estate of

a tenancy Jay curtesy, the correctness of which we see no suffi-

cient reason to question, and reference to them is made as a



228 Armstrong et ah v. Wilson et al. [Sept. T.,

Opinion of the Court.

sufficient answer to the objection in this respect to the decree.

Cole v. Van Riper, 44 111. 58 ; Clark v. Thompson, 47 ib. 26

;

Beach v. Miller, 51 ib. 206.

The proofs show that Garrett Armstrong had committed

waste upon the timbered tract of land by cutting off and sell-

ing from it wood and timber, and applying and using the

same elsewhere than upon the estate.

The lands consist of two tracts, one of eighty acres, all un-

der cultivation, and a timbered tract of forty-six acres, as al-

leged in the bill, or thirty-seven acres, as averred in the ans-

wer. There was no house on the premises, but upon an ad-

joining one hundred and twenty acres, owned by Garrett

Armstrong himself, there was a house in which he now lives

and which was occupied by him and his wife at and before

the time of her death.

However it might be in regard to wood used as fuel for this

house, the taking of timber from the timbered tract and ap-

plying it to the making of improvements on the one hundred

and twenty acres, must be regarded as waste.

The right of the tenant by the curtesy was that of reasonable

estovers, which is confined strictly to wood and timber suffi-

cient for the supply of the estate, and it must be actually

applied, used and consumed upon the estate, or for purposes

connected with its proper use, occupancy and enjoyment.

White v. Cutler, 17 Pick. 248 ; Cooky. Cook, 11 Gray, 123.

This being, as against Garrett Armstrong, a bill for an in-

junction to prevent future waste, and an account of the waste

done being prayed—waste having been already committed, and

the defendant enjoined from its future commission—the court,

to prevent a double suit, should have decreed an account and

satisfaction for the waste that had been done. 1 Story Eq. Ju.

sec. 518, 69 (note).

For error in this respect, the decree as to Garrett Armstrong

is reversed, and the cause remanded for further proceedings in

conformity with this opinion.

Decree reversed in part.
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Joseph Moody

Henry Nelson et al.
'

1. Arbitration—of the submission. It is indispensable to the jurisdic-

tion of courts to render judgment upon an award of arbitrators that the

submission be executed with the formalities of, and contain, in substance,

what is required by the statute.

2. A submission under the 1st section of the chapter of the Revised

Statutes, entitled "Arbitrations and Awards," which authorizes persons to

submit to the award of arbitrators any controversy existing between them,

not in suit, it appearing the submission was not attested by any witness,

was regarded as insufficient to confer jurisdiction on the court to render

judgment upon the award.

3. The submission recited : "And it is hereby further agreed and un-

derstood, by and between the said parties, that this submission shall be

made a rule of the circuit court within and for the county of Kane afore-

said :" Held, such language was not equivalent to an agreement that a judg-

ment should be rendered upon the award made pursuant to the submis-

sion, as provided by the statute.

Writ of Error to the Circuit Court of Kane county ; the

Hon. Silvanus Wilcox, Judge, presiding.

Messrs. Coleman, Madden & Byford, for the plaintiff in

error.

Messrs. Botsford, Barry & Healy, for the defendants in

error.

Per Curiam : This is a writ of error to the Kane county

circuit court, to bring up for review a judgment entered in

that court upon the award of arbitrators.

The 1st section of the statute, under which this proceeding

was had, is as follows : "All persons having the requisite

legal capacity may, by an instrument in writing, to be signed

and sealed by them, and attested by at least one witness, sub-

mit to one or more arbitrators any controversy existing be-

tween them, not in suit ; and may, in such' submission, agree
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that a judgment of any court of record, competent to have

jurisdiction of the subject matter, to be named in such instru-

ment, shall be rendered upon the award made pursuant to

such submission." Gross' Stat. 51.

The submission under which the award was made, is not in

conformity with the statute. It was not attested by any wit-

ness, nor does it contain any agreement that a judgment shall

be rendered upon the award made pursuant to such submis-

sion. All that it contains on that subject is this : "And it is

hereby further agreed and understood, by and between the

said parties, that this submission shall be made a rule of the

circuit court within and for the county of Kane aforesaid."

This is not equivalent to an agreement that a judgment

shall be rendered upon the award made pursuant to the sub-

mission. A submission executed with the formalities, and

containing, in substance, what is required by the statute, was

indispensable to the jurisdiction of the circuit court to render

the judgment. Low et al. v. Nolte, 15 111. 368.

The judgment of the circuit court is reversed.

Judgment reversed.

John W. Eldridge

v.

Martin O. Walker.

1. Tenants in common—conveyance. Where two persons own real

estate, and are desirous of raising money by its sale, and one of them is

entrusted with its s'ale, and has it conveyed to a third person for the price

agreed upon, but the money is paid by the joint owner himself, with the

view of acquiring the entire title to the property, such an arrangement is

a fraud on the party owing the other moiety.

2. In such a case, the owner entrusted with the sale of the property

occupies the same relation to the other owner as his agent, and an agent
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can not occupy the relation of both seller and purchaser of the same prop-

erty. And where the owner whose interest is thus sought to be acquired,

does not assent to the sale, he may disaffirm it where the rights of inno-

cent purchasers and creditors have not intervened.

3. Deed—evidence. Where a deed is read in evidence without objec-

tion, and it is apparent that a description of land therein could be rendered

more clear and satisfactory by other evidence, the objection that the de-

scription in the deed is not clear can not be urged as a groundof reversal.

Appeal from the Superior Court of Cook county.

Mr. W. J. Dunham, for the appellant.

Mr. E. A. Small and Mr. F. C. Ingalls, for the appellee.

Mr. Chief Justice Lawrence delivered the opinion of

the Court

:

In June, 1848, John Frink and Martin O.Walker were co-

partners in business in the city of Chicago, and as such part-

ners, were joint owners of certain lots, which are the subject

matter of the present controversy. Walker, under pretense

of having sold these lots to Thomas Dyer, procured the execu-

tion of a deed by Frink to Dyer, the deed being also executed

by himself. The nominal consideration was $2500, which

sum, however, was not paid by Dyer, but by Walker, and was

used by him for the benefit of the firm. Dyer, in fact, was not

a purchaser, and had no interest whatever in the property, but

merely accepted the deed at Walker's request, and agreed to

hold the title subject to Walker's order. Walker requested

Dyer not to let Frink know the true character of the transac-

tion. Not long afterwards, Dyer, thinking Frink should be

informed of the true state of the matter, acquainted him with

the facts. Frink replied he was willing Dyer should keep the

lots, but was not willing he should convey them to Walker.

Dyer said he should convey them when requested by Walker,

but before making the deed would inform Frink. The title

remained in Dyer for several years, but being at length re-

quested by Walker to convey, he informed Frink of such re-

quest, whereupon Eldridge, the grantee of Frink, commenced
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this suit to enjoin such conveyance, and to procure the invest-

ment in himself of the title to one-half the property. These

facts appear from the answer of Dyer, which, by agreement

of parties, was taken as evidence. The case was continued

through some years, but was finally heard, and resulted in a

decree dismissing the bill. From this decree the complainant

appealed.

The sworn answer of Walker attempts to explain this trans-

action, but as the bill dispensed with the defendant's oath, we

can not consider the answer as evidence. On the testimony

in the record, the case rests merely on the facts we have sta-

ted. On these unexplained facts the bill should not have been

dismissed. The case falls under well settled rules governing

the relation of partners to each other, which relation, in re-

gard to the sale of property by one partner for the firm, is sub-

stantially like that of principal and agent. Here, Walker

occupied the position of an agent, buying the property of his

principal under pretense of selling it to a third person, and,

as the case now appears, studiously concealing from his prin-

cipal the real nature of the transaction. He was, at the same

moment, both vendor and purchaser of Frink's undivided

moiety of these lots, without the consent of Frink to the trans-

action. This is a position which the law permits no man to

occupy. Such a transaction it presumes to be fraudulent, and

permits the owner, whose title is thus sought to be acquired,

to disaffirm the pretended sale, if he so elects, where the rights

of innocent parties have not intervened. These are principles

so familiar as to require no citation of authorities for their

support, and they govern the present case.

It is objected by counsel for appellee, that the conveyance

read in evidence, from Frink to the complainant, has a differ-

ent description of the premises conveyed from that contained

in the bill, and in the deed from Frink & Walker to Dyer.

The deed was read in evidence without objection, for the pur-

pose of showing complainant's interest in the land, and it is
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apparent, from other title papers in evidence, that the descrip-

tion included the lots in controversy. If the objection had

been made in the court below, all doubt on this question

might easily have been removed. Decree reversed and cause

remanded.
Decree reversed.

Thomas Newlan
v.

Maek Dunham.

1. Pleadings—evidence—variance. In a case where an instrument in

writing is not declared on as the cause of action, it may, nevertheless, be

read in evidence, although it may vary from the averments in the declar-

ation, if it tends to prove the issue.

2. Mistake—measurement of property sold. Where a party sold a

quantity of hay to another, to be paid for at an agreed price per ton, in a

particular mode, when the quantity should be ascertained by persons they

might choose, and persons were selected and the amount determined and

reported by them: Held, on a trial in a suit for a breach of the con-

tract, that the defendant could not prove that the persons selected had

made a mistake in ascertaining the amount, but their determination might

be questioned for fraud. Fraud in an award may be shown either at law

or in equity, but mistake is cognizable only in chancery.

3. Even if a mistake could be corrected in an action at law, it would

have to appear that the persons making the mistake were misled, deluded,

or misapprehended the facts.

4. Fraud—evidence. Where the evidence is admitted as to the basis

on which such a calculation is made, the presumption is that it was con-

sidered by the jury, and that they determined whether there was so gross

a mistake as showed a fraud on the part of the referees.

5. Evidence as to value. It is not error to admit evidence of the

value of the property sold, at or near the place of delivery, but no f
, at dis-

tant points.

6. Same—basis of calculation. Although a witness may not be required

to make a calculation of the number of tons of hay in stack, he may be
required to give the basis upon which it was made. If the intention was
to show that he was unable to make the estimate, he could be asked if he
could make it.
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7. Checks—stamps—objections not urged on the trial. Where checks

were offered in evidence that had been tendered under the contract, but

did not have attached the required revenue stamps, but no objection was

made on that ground, the objection can not be urged for the first time on

appeal, when the seller did not refuse them on that ground, but placed the

refusal upon the claim that the estimates were not correctly made as to

the quantity of the property sold.

Appeal from the Circuit Court of Kane county ; the Hon.

SlLVANUS Wilcox, Judge, presiding.

Mr. C. J. Metzner, for the appellant.

Messrs. Botsford & Barry, for the appellee.

Mr. Justice Walker delivered the opinion of the Court

:

This was an action of assumpsit, brought by appellee in the

Kane circuit court, against appellant. A trial was had by the

court and a jury, resulting in a verdict and judgment in favor

of plaintiff, from which defendant has prosecuted this appeal.

It appears that sometime in July, 1870, appellant contracted

with appellee to sell him a quantity of hay in the stack, at $7

per ton, and that the parties mutually agreed that Lasher and

Lynch should measure and ascertain the amount the lot con-

tained, to be paid for in checks on Coffin & Tallman's bank,

one-third in thirty, one-third in sixty, and the remaining third

in ninety days ; that the persons selected made the measure-

ment, and determined the stacks contained one hundred and

two tons. Appellee testifies that after they had signed the

agreement appointing the persons to ascertain the amount, he

and appellant agreed that five tons should be deducted on ac-

count of an injured spot in one of the stacks. This is denied

by appellant.

When the persons selected for the purpose reported the

amount the stacks contained, appellee offered checks upon the

bank for the sum that ninety-seven tons of hay amounted to

at the contract price, but appellant refused to receive them or

give him a bill of sale for the hay as requested by appellee.
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It is first urged that the court below erred in refusing to

exclude plaintiff's evidence from the jury on account of a vari-

ance. The declaration avers the purchase of the hay in the

stacks at a given price per ton, the amount to be ascertained

by measurement made by the persons they chose, and that

they ascertained the amount to be ninety-seven tons, whilst

their report shows that they found the stacks to contain one

hundred and two tons. It will be observed that the certificate

of the amount of hay the stacks were found to contain,

is not declared on, or even referred to in the declaration. And
it has been held that, in such a case, where an instrument in

writing is offered in evidence to prove an allegation, a va-

riance can not be relied upon for its rejection if it tends,

substantially, to prove the averment. Prather v. Vineyard, 4

Gilm. 40; Wheeler v. Reed, 36 111. 81. This certificate, with

the evidence introduced of the contract of the parties, shows

that five tons were to be deducted, and the remainder to be

paid for, and this, substantially, sustains the averment. Nine-

ty-seven tons were all they found appellee was bound to pay

for, although there were one hundred and two tons in the

stacks.

It is next urged that the court erred in not permitting ap-

pellant to prove that there was a mistake in the computation

of the number of tons of hay. In the cases of Caned Trustees v.

Lynch, 5 Gilm. 521, McAvoy v. Long, 13 111. 147, and Central Mil-

itary Trad Railroad v. Spurck, 24 111. 587, it was held that when
parties selected a person to make computations, they were

bound by his calculations ; that it was, when made, conclu-

sive upon the parties, and could only be impeached or ques-

tioned for fraud. But we are referred to the case of 3IcAuley

v. Carter, 22 111. 57, as holding that such a calculation or de-

cision may be questioned for fraud or mistake. The rule is,

that fraud in an award may be shown either at law or in

equity; whilst mistake is only cognizable in the latter forum.

A mistake could not be shown in this action, as it was at law.

But even if it could be conceded that a mistake could be
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shown at law, still there is nothing in this record showing

that the persons making the calculation were clearly misled,

deluded, or misapprehended the facts.

But whether properly, or not, the court permitted the wit-

nesses to give the basis upon which the computation was made;

they stated the height, length and breadth of the stacks, and the

number of cubic feet they estimated was contained in a ton.

Thus the jury had ample means to determine the accuracy of

their calculation, and we will presume they tested its accu-

racy to determine whether there was any fraud, as the evi-

dence was admitted for that purpose ; as, if a gross discrep-

ancy had appeared, the jury might have inferred that the

computation was fradulently made.

It is further objected, that the court erred in refusing to per-

mit appellant to prove the market price of hay in Aurora. We
perceive no objection to this decision of the court. The ques-

tion was, what was the hay worth at or near the place where

it was to be delivered, and not at distant points. Clintonville,

and not Aurora, was the place where the transaction occurred,

and where the delivery was to be made, and the price in that

neighborhood should have controlled. In this there was no

error.

It is also urged, that the court erred in not requiring Lasher,

at the instance of appellant, to make the calculation of the

amount of hay in the presence of the jury. We know of no

rule of evidence that would require a witness to make such a

calculation, even where he might be required to state the ba-

sis and principles upon which he had conducted his calcula-

tion. If it was designed to show that he could not make the

estimate, why not ask him if he could have done it? The

witness had already stated that Lynch, and not himself,

made the calculation ; but, even if he had to depend upon

Lynch for the purpose, we fail to perceive that it could have

affected the rights of appellant, as the estimates were made by

the man whom he had chosen, and the parties agreed to abide
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the decision of the arbitrators. We can see no force in this

objection.

It is also objected, that appellant was not bound to deliver

the hay because the checks were not properly stamped. This

objection was not urged when they were offered, nor were they

refused because they were not certified. The refusal was clear

and positive, on the ground that there was more hay than was

estimated by the persons to whom it had been referred. It is

manifest, from the evidence, that they would have been re-

fused, even had they been properly stamped and certified. If

that had been the objection to receiving them, he should have

made it when they were tendered. There is nothing in this

objection.

Nor do we see any error in instructing the jury. The proper

legal principles contained in those refused, were embodied in

others that were given, and the other refused instructions,

asked by appellant, were improper, and wrere correctly refused.

The evidence warranted the finding, and we find no error in

the record, and the judgment must be affirmed.

Judgment affirmed.

James Baxter

V.

Gr. W. Lamont.

1. Agent—of a special agency. A special agent, to bind his principal,

must act within the special authority conferred, and a party purchasing of

such agent is bound, at his peril, to know the extent of the agent's au-

thority.

2. A party authorized another by letter to sell for him a certain tract

of land. The portion of the letter creating the authority was as follows:

"My terms are, parties purchasing it to assume the mortgage now on it,

due in one and two years from the twenty-second day of last March, of
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$5,275, the balance to be paid to me, one-third cash, the rest in one and

two years, at eight per cent. Now, if you can sell it on those terms with-

in a few daj^s, you can sell it for $800 per acre net." The agent contracted

a sale of the premises at $850 per acre on substantially the above terms,

but with a condition giving the purchaser an option whether or not he

would complete the purchase, allowing him thirty days after he was fur-

nished with an abstract of the title, in which to decide, and with.a further

condition that, in case the title was not perfect, the vendor should pay

$2,000 and all other damages and expenses. In an action by the purchaser

against the vendor to recover damages for a failure to convey in compli-

ance with the terms of the contract, the above conditions were regarded as

exceeding the agent's authority, and hence the contract was not binding

on the principal.

3. Contract—mutuality of obligation. The owner of certain lands

contracted to sell to another at a specified price. The vendor was to re-

ceive in payment for the same $50, cash in hand, and so soon as the ven-

dee was satisfied with the title, a conveyance was to be made to him.when

he was to pay the purchase money according to the terms of the agree-

ment : Held, there was no mutuality in the contract for which the vendor

could be compelled to perform.

Appeal from the Superior Court of Cook County ; the

Hon. Joseph E. Gary, Judge, presiding.

Messrs. Higgins, Swett & Quigg, for the appellant.

Messrs. Hoyne, Horton & Hoyne, for the appellee.

Mr. Justice Breese delivered the opinion of the Court

:

This was *an action of assumpsit, to recover damages for a

failure to comply with a contract to convey certain real estate

in Cook county.

The contract declared on, arose out of the following letter:

"Janesville, April 21, 1870.

Mr. E. K Fay

:

Dear Sir : Your letter of yesterday, by the hand' of Mr.

Story, has been received, etc. In regard to the proposition

made to exchange ten acres of my land at Irvin Park for a

house and lot in Freeport, I cannot think of it for a moment.

I have an offer of $800 per acre net for it. Now I desire, if
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I sell any, to sell the whole. My terms are, parties purchas-

ing it to assume the mortgage now on it, due in one and two

years from the twenty-second day of last March, of $5,275,

the balance to be paid to me, one-third cash, the rest in one

and two years, at eight per cent. Now, if you can sell it on

those terms within a few days, you can sell it for $800 pen

acre net. I am in receipt of letters daily in regard to that

property. I received a letter from a gentleman three days

since, wishing to know the least I would take for it. I wrote

to him he might have it for $900 per acre on the terms above

mentioned.

The property is not in the hands of real estate men to sell

at present, excepting one party, and that at $1,000 per acre,

and I think it will bring it by the first day of next June.

Yours respectfully,

G. W. Lamont."

On the receipt of this letter, the party to whom it was ad-

dressed made the following contract with appellant:

"This agreement, made this twenty-third day of April, in

the year of our Lord one thousand eight hundred and seventy,

between G. W. Lamont, at Janesville, Wisconsin, of the first

part, and James Baxter, of the city of Chicago, of second/Wit-

nesseth, that the said party of the first part has this day bar-

gained and sold to said Baxter the following described twenty

acres of land in the county of Cook and State of Illinois, and

more particularly described as follows, viz: Being in the

northeast part of the southeast quarter of section 22, in the

township of Jefferson and county of Cook and State aforesaid,

for and at the price of $850 per acre, actual measurement, (no

allowance for roads already made,) said to be twenty acres, and

being all the land owned by said Lamont in said section 22

aforesaid, and to receive in payment for the same $50, cash in

hand, and so soon as an abstract is placed in said Baxter's

hands, which said Lamont agrees to furnish within a reason-

able time, then said Baxter has thirty days to examine the
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same, and so soon as he is satisfied with said title, a warranty

deed is to be signed by said Lamont and wife (if married,) in

the usual form ; and it is agreed that then the said Baxter

shall pay, or cause to be paid, to said Lamont, the sum of

three thousand seven hundred and fifty dollars ($3,750,) and

assume a certain mortgage on said premises of $5,275, paya-

ble in one and two years from the twenty-second day of March

last, and the balance of said purchase money to be paid, half

in one year, and balance in two years; all of the unpaid prin-

cipal to bear interest at eight per cent per annum, payable

with each payment as it becomes due and payable, and the

said Lamont binds himself under a penalty of $2,000, in case

the title is not perfect to said twenty acres of land, and which

amount he agrees to pay said Baxter in such case, as also all

other damages and expenses."

To the action the defendant pleaded the general issue, with

notice of special matter, which it is not necessary to notice.

The jury found for the defendant, and the plaintiff brings

the record here by appeal.

The question presented is one of fact. Was the agent, Fay,

authorized by the letter of April 21st to make the contract

sued on ? Comparing the contract made, with the authority

conferred by that letter, the answer must be, as the jury found,

in the negative.

The letter authorizes an absolute sale at a stipulated price,

on specified terms; the contract gives to the purchaser an

option. There is no warrant for this in the letter. The pur-

chaser, by the contract, had the option to forfeit the $50 or

complete the contract, and he had thirty days after the ab-

stract should be placed in his hands in which to decide. And
this forms another objection to the contract made by Fay.

There is no mutuality in it, for whilst Lamont could be com-

pelled to perform, appellant could not be so compelled. In

addition, the agent has contracted that Lamont shall pay

$2,000 in case his title is not perfect, and all other damages
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and expenses. It is very clear no such authority was given

Mr. Fay by the letter of April 21st.

Fay Avas a special agent for a special purpose, and it was

the duty of appellant to know the extent of his authority.

This he was to see to at his peril. Peabody v. Hoard, 46 111.

242.

These are the only points deemed important to be noticed,

and they dispose of the case.

The judgment is affirmed.

Judgment affirmed.

Ira A. W. Buck

V.

Ellen Buck.

1. Divorce—alimony. Where the court has decreed a divorce on the

application of the wife, and thereupon the parties agree upon the alimony

which the husband shall pay the wife, consisting of a gross sum of money,

furniture and silver ware, etc., and it is also agreed that the husband shall

support and educate an adopted daughter : Held, that the court will not

inquire whether the amount decreed for alimony is too large, as it was
fixed by the voluntary agreement of the parties.

2. Inasmuch as the support and education of the adopted child was
agreed upon by the parties, the court will not determine whether such a

decree could have been rendered without consent; and that, as the decree

finds that the parties had agreed upon its terms, it will be presumed that

the court was satis*fied that the parties had voluntarily agreed upon tliat

part of the decree.

Writ of Error to the Circuit Court of Kane county ; the

Hon. I. G. Wilson, Judge, presiding.

Mr. C. J. Metzner, for the plaintiff in error.

Mr. Charles Wheaton, for the defendant in error.

16—60th III.
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Mr. Justice Scott delivered the opinion of the Court

:

The defendant in error exhibited her bill in the circuit

court of Kane county, to the February term, 1867, asking to

be divorced from her husband, the plaintiff in error.

The summons issued therein was duly served, and there

being no appearance, a decree pro confesso was rendered against

the plaintiff in error. The court heard the evidence and pro-

nounced a decree of divorce.

The court found that the plaintiff in error was " a man of

large property," and the decree further finds and recites that,

"the alimony having been settled by the consent of parties

upon the basis hereinafter stated," the court thereupon de-

creed that the plaintiff in error should pay the defendant in

error the sum of $12,000, also $1000 worth of furniture, and,

in addition thereto, she was to retain "all clothing, trinkets,

jewelry and silver ware" which she then had; and the decree

further provided that the plaintiff in error should maintain

and educate Eva Buck, the adopted child of the parties.

It is now insisted, as a ground of reversal, that the alimony

allowed by the court was excessive and oppressive in the

amount, and that it was error in the court to decree that the

plaintiff in error should maintain and educate the adopted

child, Eva Buck.

It sufficiently appears from the recitals in the decree, that

the whole question of alimony was fixed and settled by the

agreement of the parties, not only the amount of money and

articles of personal property allowed to the defendant in error,

but also the provision made for the support and maintenance

of their adopted daughter. Having consented to these pro-

visions of the decree, the plaintiff in error can have no relief

against the force of his own voluntary agreement.

Whether the alimony is too high, or whether the court had

any lawful authority to make provision for the maintenance

of the adopted daughter without the consent of the.plaintiff in

error, it is not now necessary for us to express an opinion. It
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was competent for the plaintiff in error to consent to such a

decree, and having done so, it must remain forever binding

on him.

It will be presumed that the court did not enter the decree

in regard to alimony, by consent of parties, without being first

legally and sufficiently advised of the consent of the plaintiif

in error thereto.

No error appearing in the record, the decree is affirmed.

Decree affirmed.

S. M. Moore etal.

v.

The City of Chicago.

Special assessment—void ordinance and assessment. Where an ordi-

nance, directing the improvement of a street upon which an assessment is

made for the purpose, directing it to be curbed with curb walls, where

they are not already built, and curb walls be re-built "where they are not

in a good and sound condition, the work to be done under the superin-

tendence of the board of public works : Held, the ordinance and assess-

ment under it are void, as the ordinance attempts to confer discretionary

power which can only be exercised by the common council, and tended to

induce unfair assessments, favoritism and fraud.

. Appeal from the Superior Court of Cook county ; the

Hon. Joseph E. Gary, Judge, presiding.

Mr. Geo. C. Campbell, for the appellants.

Mr. M. F. Tuley, Corporation Counsel, for the appellee.

Mr. Justice McAllister delivered the opinion of the

Court

:

The ordinance in this case, upon which the assessment pro-

ceedings are based, orders that Quincy street, from the west
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line of Clark street to the east line of LaSalle street, and from

the west line of LaSalle street to the east line of Wells street,

and from the west line of "Wells street to the east line of Mar-

ket street, be curbed with curb walls where curb walls are not

already built, and that the curb walls in the portions of Quincy

street thereinbefore described, be re-built and repaired where

the same are not now in a good and sound condition, etc., said

work to be done under the superintendence of the board of

public works.

We have repeatedly held that the common council is the

only body which can exercise the discretion by this ordinance

vested in the board of public works ; that vesting such dis-

cretion in the board, prepares the way to unfair assessments,

and tends to favoritism and fraud in letting contracts for the

work. Foss v. City of Chicago, 56 111. 354. Such an ordi-

nance is illegal and void.

For that reason, and that the collector was unauthorized to

apply for the judgment, the same is reversed and the cause

remanded.
Judgment reversed.

. Lewis W. Thompson

v.

Thomas Candor.

1. Deed—delivery—wliat sufficient. The delivery of a deed need not be

made by the grantor himself, nor is it indispensable that it be made

to the grantee. If made to any person for the grantee, and it is absolute and

not conditional, his assent will be presumed.

2. Where a party proposes to make a donation of a tract of land to an

educational institution, makes a deed thereto and hands it to one of the

trustees who was superintending the erection of the buildings thereon, but

imposes no conditions and gives no directions in reference to the deed, and

subsequently dies, the presumption is that he intended to deliver the deed.
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3. The deed, in such a case, takes effect from the time it is delivered to

the trustee, and not when it is handed by him to the secretary of the in-

stitution; no act was to be done by the company, and they were in pos-

session and engaged in erecting a building thereon when the deed was

made. This was evidence of an intention to deliver and to accept, and the

intention must control.

4. Corporation—organization. Where parties endeavor to organize a

corporation for educational purposes, under the general law, adopt a name,

elect trustees, and organize by electing a president and officers, and the

trustees had acted for years in managing the property, had leased and

mortgaged it, and expended a large sum of money in its improvement,

these acts constitute it a corporate body de facto, and the regularity of its

organization can not be questioned collaterally. Such irregularity can

only be questioned by quo warranto or scirefacias.

Appeal from the Circuit Court of Mercer county.

Mr. C. J. Bartelson, Mr. Lewis W. Thompson, for the

appellant.

Messrs. Bassett & Cornell, for the appellee.

Mr. Justice Thornton delivered the opinion of the Court:

This bill was filed for the cancellation of a deed.

Willits and Thompson were proprietors of the town of

Aledo, and, for the purpose of the establishment of an insti-

tution of learning, to be called the "Mercer Collegiate Insti-

tute," proposed to donate the tract of land in controversy, and

a large sum of money. On Willits and Thompson's addition

to the town the land was designated as "Mercer Collegiate

Institute." The institution was to be under the control and

management of the Old School Presbyterian Church, and the

deed was executed to the Mercer Collegiate Institute on the

13th of February, 1858, and placed in the hands of Thompson

who was then one of the trustees. Willits died in March,

1858, and the deed was not delivered to the acting secretary

of the board of trustees until in March of the following year.

In the meantime, and before the death of Willits, a part of

the subscription in money had been paid, and the trustees had

commenced and prosecuted the erection of a building. The
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basement was nearly completed before his death, and the work

was superintended by Thompson. Before the filing of the

bill, in 1868, the brick work had been finished, the chapel

plastered and heated, some other rooms completed, and a

school kept in the building for a number of years. The chapel

was used as a place of worship by the Presbyterian church,

and one room was occupied by the janitor, and others by the

teachers and their families.

In 1865 the building and grounds were leased to one Wil-

liams, and he obligated himself to complete the building, and

to keep therein a school of such character as should be ap-

proved by the trustees, for at least nine months in each year
;

and at the commencement of the suit the property was in the

possession of the lessee of the corporation.

In 1868 the heirs of Willits quit-claimed their interest in

the land to appellant.

Appellant, whose bill was dismissed by the court below,

contends :

First—That there was no delivery of the deed to the Mercer

Collegiate Institute.

Second—That there was no organization or incorporation of

the Institute, and therefore the deed was void for want of a

grantee.

Third—That the property conveyed was a donation, and

reverts on account of the acts of the grantee.

Delivery need not be made by the grantor himself, nor is it

indispensably requisite that it be made to the grantee. If

delivery be made to any person for the use of the grantee, and

is absolute and not on condition, his assent is presumed from

the fact that the deed is beneficial to him. Bryan v. Wash, 2

Gilm.557.

The only question in this case is, as to the delivery by Wil-

lits. He and Thompson were the grantors, and the latter, at

the time of the execution of the deed, and with the knowledge

of Willits, was one of the acting trustees, and had been se-

lected to superintend the erection of the college building.
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Thompson testified that the deed came into his hands as one

of the grantors ; but he further said, that there was no con-

versation between him and Willits about the deed, and he

presumed that it was the understanding that he should de-

liver it.

If this delivery to Thompson was, in fact, no delivery, and

not intended as such, why was it executed and left in the pos-

session of the trustee who was the superintendent of the work,

and interested in the perfection of the title ? Why were no

directions given, nor conditions mentioned, as to the delivery?

This omission raises a presumption in favor of delivery. Ver-

plankv. Sterry, 12 Johns. 535.

From the evidence, it is an irresistible conclusion that the

deed was executed and left in the hands of Thompson, the

trustee, for the use and in behalf of the grantee ; and its op-

eration was not postponed until the delivery to the secretary

of the corporation, which was made by Thompson in the year

1859. No act was to be done by the corporation to entitle it

to a deed. In fact, it had possession of the property in the

year 1857, and, prior to the death of Willits, had completed

the basement of the building ; and he had declared, in 1857,

that he had given the land for the erection of the college

building on it. The conveyance was absolute, and without

any power of revocation. The grantee had possession, and

continued the expenditure of money.

A controlling element in determining the delivery, as well

as the acceptance of a deed, is, the intention of the parties.

From all the facts and circumstances, it may be inferred that

there was a delivery and acceptance. Matteson v. Cheek, 23

111. 76 ; Walker v. Walker, 42 111. 311.

Did the corporation have such an existence that it could

take, as grantee ?

In 1856 an attempt was made to organize a corporation

under the general incorporation law. A corporate name was

selected, trustees were appointed, and an organization effected
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by the election of a president and proper officers. The trus-

tees thus appointed acted for years in the general management

of the property, leased and mortgaged it, and expended a

large amount of money.

Here, then, was a corporate body de facto which had been

engaged in an undertaking, involving important interests.

The regularity of its organization can not be questioned col-

laterally. Any alleged non-compliance with the law can only

be inquired into by the writ of quo warranto or scire facias.

Rice v. R. I. & A. R. R. Co. 21 111. 93 ; Tarbell v. Page, 24

111. 46 ; Raker v. Backus, Adm'r, 32 111. 79.

Hence, it is improper in this case to discuss the right of the

grantee in the deed, to take ; or the power of the legislature

to legalize the irregularities complained of.

The proof does not show an abandonment of the purpose of

the grant. The trustees of the original grantee were ap-

pointed by the presbytery of the Old School Presbyterian

Church, and the purchasers, at the sale under the decree fore-

closing the mortgage, were the trustees of the Presbyterian

church. According to the terms of the mortgage, the money

secured thereby was for the use of the Mercer Collegiate In-

stitute in the erection of a building ; and it is expressly re-

quired on the part of the lessee, to whom the premises were

leased for fifteen years from 1865, that he should maintain a

school of high character, and with such religious influence as

the trustees should approve ; and that he should employ such

teachers, and make suitable arrangements, so as to accommo-

date all the pupils who desire to attend, to the full capacity

of the building, or forfeit all rights under the lease.

School has actually been kept in the building from the fall

of 1865 to the summer of 1867, from the fall of 1868 until the

spring of 1869, and from September, 1869, to.June, 1870.

The deed is absolute, and contains no provision for rever-

sion. The proof does not show a failure or perversion of the

trust, and the decree, dismissing the bill, is affirmed.

Decree affirmed.
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Henry Grove

v.

Conrad Jeager et at.

1. Mortgage—trustee—husband and wife. Where a husband and wife

held land in equal parts, and it was agreed that the husband should pur-

chase the wife's half at a stipulated price,- a part of which he paid, and to

secure the balance he and his wife conveyed to a trustee, who conveyed to

the husband, and he gave to the trustee a note for the balance of the pur-

chase money, and a mortgage on the premises to secure its payment, and

the trustee afterwards transferred the note and mortgage to the attorney of

the wife for collection, and he brought a bill to foreclose the mortgage:

Held, that, as between the husband and wife, the note and mortgage

amounted to no more than an unexecuted voluntary promise by the hus-

band to give her that sum of money, and that equity will not enforce such

a promise against the land of the husband previously held.

2. But in such a case, it would be a fraud on the wife to permit the hus-

band to retain the title to the half of the land previously held by her, and

that a foreclosure would be allowed as to that half.

3. Same—cancelling conveyance. Where a wife, by threats of abandon-

ing her husband, and that she would not live with him, procured from him

a conveyance, through a trustee, of a half of a tract of land, and he acqui-

esced therein for a considerable time : Held, that such acts do not consti-

tute grounds for cancelling the deed from him to her.

Appeal from the Circuit Court of Peoria county ; the Hon.

Sabin D. Puterbaugh, Judge, presiding.

Mr. Henry Grove, pro se.

Messrs. O'Brien & Harmon, for the appellees.

Mr. Justice Sheldon delivered the opinion of the Court

:

This case, in substance, is as follows : Conrad Jeager, and

Margaretta, his wife, being the owners of certain premises,

each an undivided half thereof, an agreement was made be-

tween them that the former should give to his wife $600 ; he

paid to her $200, and in order to secure to her the payment
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of the remaining $400, the following mode was devised :

Jeager and his wife conveyed the whole premises to defend-

ant Merkle ; he conveyed them back to the husband, Conrad

Jeager. The latter executed to Merkle his note for $400, pay-

able one year after date, with ten per cent interest, and, to-

gether with his wife, Margaretta, a mortgage on the same

premises to secure the payment of the note, and the note and

mortgage were delivered to Mrs. Jeager, Merkle acting merely

as a trustee for her in the transaction. Subsequently, at the

instance of Henry Grove, the appellant, the attorney of Mrs.

Jeager, Merkle indorsed the note to Grove for the benefit of

Mrs. Jeager.

Grove brought this bill in chancery against Conrad and

Margaretta Jeager, and Merkle, defendants, to foreclose the

mortgage for the benefit of Mrs. Jeager.

The court below dismissed the bill, and Grove brings the

case here by appeal.

So far as this contemplated provision for the wife was exe-

cuted, it was made effectual, and it was so to the extent of the

$200 which were paid ; but, so far as it remains executory, it

would be contrary to the practice of courts of equity to aid

in enforcing it, the doctrine being that a court of equity will

not enforce a voluntary contract. 1 Story Eq.Ju. sec. 433;

2 ib. sec. 793 a.

We must regard this proceeding as one to cany into execu-

tion a voluntary executory contract by enforcing the payment

of money under a voluntary promise to pay it, and that the

execution of the mortgage does not give to it the character of

an executed promise, the mortgage being but an incident to

the note, which is the principal; if payment of the note can

not be directly enforced, neither can it be indirectly by fore-

closure of the mortgage for the purpose of its payment.

This is true as respects Conrad Jeager's own interest in the

mortgaged premises which he conveyed to Merkle; but we

think it should be held otherwise as to the interest in the

premises which Margaretta Jeager owned in her own right,
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and which she conveyed to Merkle for the only purpose of

having this mortgage made of it to secure the payment to her

of this stipulated provision. It would seem to be highly in-

equitable that this scheme, designed purely for her benefit,

should result in depriving her of her own property and lodg-

ing it in her husband. To allow the husband to make a suc-

cessful resistance in full to the foreclosure of this mortgage,

would be enabling him to get his wife's land into his own

hands by a fraudulent device.

To avoid the force of such seeming injustice, Conrad Jeager

sets up that all the land was once his ; that he gave to his

wife her undivided half of it, she having prevailed upon him,

by unwarrantable means, to convey it to her.

His own sworn version of fhe aifair is, substantially, that

she wanted something for her children (she having three by a

former husband) ; that she forced him to make the deed ; that

she said if he did not give her some claim on his property,

she would not live with him; that he made a deed to one

Fiense, and the latter made one to her ; that the deed was

for just one-half of the property; that she seemed to be sat-

isfied at the time with this deed, but afterwards wanted the

other half, too. In compliance with which want, and to avoid

a threatened prosecution by her against him, before a justice

of the peace, for an assault and battery, he settled with her

by agreeing to give her this $600, and securing its part pay-

ment as above mentioned.

Some other circumstances of conduct on the part of his

wife, are detailed by Jeager, as going, as he says, to prevail

upon him to make this deed, which certainly fall much

beneath the standard of propriety of conjugal deportment,

and merit censure ; but they all, in our view, do not amount

to means of that extreme character which would call for the

interference of a court of equity to set aside, or to justify it

in holding for naught, a deliberately executed deed, the mak-

ing of which was procured through the use of such objection-

able means.
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This conveyance to his wife, in the mode of conveying to

Fiense, and the latter conveying back to her, was on the 17th

day of September, 1868, with which Jeager appears to have

rested entirely content ; and, on the 5th day of April, 1869,

he undertook to make the further provision in question for

his wife. The voluntary conveyance of this land to the wife,

as between the parties, made it as much hers as if she had

paid a full valuable consideration for it ; and it is not to be

permitted to Jeager, after this land of his wife has come back

into his hands, in trust for a purpose of benefit to her, to hold

on to it for himself under the claim that he, in the first in-

stance, gave it to his wife, and that she never paid him any-

thing for it.

We think the mortgage should be held and made effective,

so far as it embraces that interest in the land which belonged

to Mrs. Jeager, and which she conveyed to Merkle ; and that,

to the extent of that interest, she is entitled to have the mort-

gage foreclosed for her benefit, and the proceeds of that por-

tion of the mortgaged premises applied towards the satisfac-

tion of this note.

The decree of the court below must be reversed, and the

cause remanded for further proceedings in conformity with

this opinion. Decree reversed.

Daniel F. Buckley
v.

Joel Eaton, Jr., and

Same
V.

E. L. H. and Charles S. Gardiner.

Assignment of errors—abstract. Upon an appeal to this court, where

there was no assignment of errors upon the record in accordance with the

rule of court in that regard, and none accompanying the record, aud the
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appellant failed to file an abstract in the manner required, but instead

thereof merely a printed index to the transcript, the court refused to con-

sider the case, and affirmed the judgment of the court below.

Appeals from the Superior Court of Chicago ; the Hon.

William A. Porter, Judge, presiding.

Mr. John L. Doran, for the appellant.

Messrs. Sawin & Wells, for the appellees E. L. H. &
Charles S. Gardiner, and Mr. S. M. Davis, for the appellee

Eaton.

Per Curiam: In these cases there is no assignment of

errors found upon the record, as required by the rule of court,

nor do we find any accompanying the record ; and the rule in

reference to abstracts has been disregarded. Appellant, in

each case, has failed to prepare and file an abstract of the

record; but there has been filed in each case a printed index

to the transcript. We must presume the attorney was aware

of the rules of the court, and has intentionally disregarded

them.

As the cases have not been prepared as required by the rule,

we decline to consider them, and affirm the judgments.

Judgments affirmed.

Elizabeth J. Norwood et al.

v.

Henry Guerdon.

1. Life insurance policy—assignment by wife. Where a person in-

sured his life for the benefit of his wife, and she endorsed her name on the

policy in blank, and the husband procured a loan of money and pledged

the policy as collateral security, and afterwards paid the agent of the com-

pany the larger portion of the premium, and the creditor holding the policy
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having called on the agent to learn whether the premium had been paid,

and being informed by the agent that the greater part had, and the balance

would be paid in a few days ; the time for its payment was permitted to

pass, and the agent declared a forfeiture, and a new policy was issued to

the wife in her name, for the same amount, on the same terms, and in

other respects similar to the first, and the sum paid towards the premium
on the first policy was applied to tfie premium on the new policy; and the

person whose life was insured having died, the creditor claimed that he was

entitled to payment out of the funds: Held, that the declaring the forfeit-

ure and the issuing of the new policy did not affect the rights of the cred-

itor, and that his lien attached to the fund under the new policy as he held

it under the first.

2. The new policy was, in substance, though different in form, a mere

renewal of the old. It was a renewal evidenced by the policy instead of a

receipt, and the creditor should be allowed the same interest he would

have had in the old if the same money had been applied in procuring the

ordinary renewal.

3. Assignment by wife—its effect. The wife having placed her name

on the back of the policy at the request of her husband, and delivered it

to him, she thus enabled him to procure the loan of money, and it would

be opening a door to fraud to permit the wife to deny the power of the

husband to fill up the assignment. Such an assignment by the wife must

be held valid and binding in equity. By signing her name in blank, she

gave the public the evidence of her consent—an act that could only be in-

terpreted as designed for an assignment—and the same consequences must

attach against her as would follow from such an act performed by any other

person.

Appeal from the Superior Court of Cook county ; the Hon.

John A. Jameson, Judge, presiding.

Mr. O. B. Sansum, Mr. Robert Hervey, Mr. H. A. White
and Mr. Wm. T. Burgess, for the appellants.

Messrs. Mileer, Frost & Lewis, for the appellee.

Mr. Chief Justice Lawrence delivered the opinion of

the* Court

:

In January, 1860, Joseph E. Norwood took out a policy of

insurance upon his life for the sura of $1.0,000, from the Man-

hattan Life Insurance Company, payable at his death to one

George W. Pulsifer. In August, 1865, Pulsifer assigned this
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policy to Elizabeth, the wife of Joseph E. Norwood, by en-

dorsement thereon. Norwood being in embarrassed circum-

stances, and desiring to raise money upon the policy as collat-

eral security, his wife placed her name upon the back thereof

in blank, and he then pledged the policy to Alfred Sturges as

security for a loan of $1200. In June, 1867, Norwood being

then indebted to one Kimball, and Kimball indebted to Guer-

don, the appellee herein, in the sum of $3400, it was arranged

between the parties that Norwood should pay Kimball's indebt-

edness to Guerdon, thus cancelling a like amount of his own

indebtedness to Kimball. It was further agreed that Guer-

don should pay Norwood's debt to Sturges, and that Norwood

should give his note for $5000 to Guerdon, who should hold

the policy of insurance as security for its payment. This

arrangement was carried into effect. Guerdon paid Sturges

and received the policy. He also surrendered to Kimball the

notes held against him and gave to Norwood his own note for

$400, being the difference between the amount of the Sturges

and Kimball indebtedness and the $5000 note.

The annual premium on the policy, amounting to $524.90,

fell due on the 11th of January following. Prior to that day,

Guerdon called at the office of the company's agent, in Chicago,

to pay the necessary amount, and was then told by a clerk in the

office that Norwood had paid $400 of the premium, and would

pay the residue the next week. He also saw Norwood, who

made a similar statement. Relying upon this partial pay-

ment and its acceptance by the company, and upon Norwood's

promise to pay the residue, Guerdon gave himself no further

trouble in regard to the matter. Norwood, however, did not

pay the residue of the premium within the required time, but

it was agreed between him and the insurance agent that the

policy should be forfeited, and that a new policy should be

issued in its place, to Norwood's wife, on precisely the same

terms, as to premiums and dividends, as those pertaining to

the old policy. This was done. ' Soon after the day when the

premium was due, Norwood paid the excess over the $400
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already paid, and received a new policy, payable to his wife,

for the same amount as the one cancelled, and on the same

terms. Norwood died in the following April, and this bill

was brought by Guerdon against the insurance company and

the widow of Norwood, to compel payment from the proceeds

of the last policy of the amount due him from Norwood. The

Superior Court decreed in his favor, and the defendants ap-

pealed.

The evidence in the record tends strongly to show a fraudu-

lent combination between the insurance agent and Norwood,

by which Guerdon was to be led to rely upon payment of the

premium by Norwood, and thus, by allowing the day to pass,

be deprived of the security of his policy, while a new one

should be issued to Norwood, to which the $400 paid by him

should be applied. Independently, however, of such fraud-

ulent purpose, the decree of the court below was clearly right.

This new policy was, in substance, though not in form, a mere

renewal of the old. As the agent himself testifies, it was

issued upon the same terms, was entitled to the same benefits,

and assumed the same liabilities. The greater part of the pre-

mium was paid before the first expired, and professedly to keep

it in force. It was, in fact, kept in force and renewed, but the

renewal was made to take the form of a new policy instead of

a renewal receipt. It was the same contract evidenced by

another piece of paper. It was the duty of Norwood, accord-

ing to his agreement with Guerdon, to pay the premium and

keep the existing policy in force. . He did, in fact, pay it, the

company consenting to receive a part of it after the day of

payment, as the evidence shows it had repeatedly done in

former years ; and in a court of chancery, an innocent party,

having an interest in such contract, can not be divested of his

interest by this childish juggle in the matter of form, to which

Norwood and the insurance agent resorted. We entertain no

doubt that Guerdon should be allowed the same interest in the

new policy paid for by Norwood's money, that he would have
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had in the old, if the same money had been applied in procur-

ing the ordinary renewal.

It is, however, urged that the wife of Norwood never con-

sented to the assignment of the original policy to Guerdon, or

at least that there is no proof of such consent ; but she placed

her name upon the back of the policy, as she herself admits, at

the request of her husband, and left the policy in his posses-

sion. Armed with this evidence of his right to pledge the

instrument, he goes upon the money market and does pledge

it, first to one person and then to another, and by such pledge

raises money and pays his debts. It is not in evidence, and

we can not presume, that the wife ever had any interest in

this policy from having contributed from her separate estate

towards the payment of the premium. So far as appears, her

interest consisted merely in the fact that the money was to be

paid to her by virtue of the assignment by Pulsifer, to whom
it was originally made payable, in the event of her husband's

death, and not in the fact that she had ever paid anything

either to Pulsifer for the assignment, or to the company as pre-

mium. But whatever her interest, by endorsing the policy

in blank and delivering it to her husband, she clothed him

with all necessary evidence of a power to pledge the instru-

ment by filling up her blank assignment, and we should be

opening a door to the grossest frauds if wT
e were to permit the

wife, after having done all this, to come forward and claim

that her husband had no right to assign the instrument.

These assignments are valid, and are recognized by the com-

panies. They are also of daily occurrence in the way of col-

lateral security, and where a policy is made payable to the

wife, and she endorses it in blank, and the husband pledges it,

we are wholly at a loss to conceive on what ground it can be

claimed that such an assignment is not valid in a co.urt of

equity. The husband and the wife are the only parties inter-

ested, and they have both participated in the assignment. The
law provides no particular mode by which the wife is to man-

ifest her consent, as in the case of conveyance of lands, and
17—60th III.
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if such an assignment as was made in the present case is not

valid, then a policy payable to a married woman is not assign-

able at all. It is not, however, and can not be claimed that

a policy payable to a married woman is incapable of assign-

ment within the purview of a court of equity, but it is only

claimed that in this case the wife did not consent. She gave

to the public, however, the evidence of her consent by endors-

ing the policy in blank—an act which could be interpreted as

done for no other purpose than an assignment—and the same

consequences must be attached to this act against her as would

follow from such an act performed by any other person.

When innocent parties have advanced money to her husband

on the faith of such blank assignment, she can not be per-

mitted to repudiate the transaction. She can not be permitted

to enable her husband to perpetrate a fraud.

Decree affirmed.

Mr. Justice Walker and Mr. Justice McAllister dissent,

holding that it is a fair conclusion from the evidence that the

wife never intended to assign the policy ; that the mind did

not accompany the act of signing. She wrote her name in

blank on the back at the request of her husband, he not inti-

mating what use he intended to make of it, and she not know-

ing or suspecting that such use would be made of it, or what

effect could be- given to it. The signature was obtained purely

through the dominion of the husband, and was made by her

with no intention of entering into a contract of assignment.

And as the instrument is not assignable at law, she has the

right in equity to rely upon the circumstances under which it

was made to defeat it. The assignee took it subject to her

equities, and was bound to make inquiry as to the circum-

stances.
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John L. Finley et al.

v.

William H. McConnell.

1. Deed of trust—sale under. Where a person, being indebted, con-

veyed his property, real and personal, to a trustee, to be sold for the pay-

ment of his debts, and a portion of the real estate was conveyed to his

principal creditors in satisfaction of their claims: Held, that those debts

formed a sufficient consideration to support the conveyance, although the

proceeds were not applied on all of the debts.

2. Same—rights of creditors. A deed of trust so executed, although in

fraud of creditors, is, nevertheless, binding on the grantor and his heirs

and assigns. The statute only makes such deeds void as to creditors and

bona fide purchasers. Where, in such a case, the grantor is estopped by

such a deed, those who subsequently become his grantees are in like man-

ner estopped.

3. Same. If a trustee, in such a case, conveys the land in violation of

the trust, other creditors have the right to have the fund properly applied.

If a purchaser of such a trustee has not acquired title in good faith, a court

of equity, on a proper application, would appropriate the fund to the pur-

poses of the trust. But even if the purchase from the trustee was not bona

fide, that does not give the grantee of the debtor the right to wrest it from

the purposes of the original trust.

4. Conveyance—homestead—claim of. Where a party convej^ed the

house and lot on which he resided with his family, and the right of home-

stead was not released, and the wife did not join in the deed, the convej'-

ance passed the fee, but subject to the right of the grantor to retain it and

occupy it as a homestead, but when he abandons it, the homestead right

ceases. That right is not an estate, but simpty a privilege conferred by

the statute, which ceases when the grantor and his family cease to occupy

the property. As soon as he ceases to so occupy it, the right to hold it, ad-

versely to the fee, is gone, and the grantee may enter and hold possession.

Appeal from the Circuit Court of Henry county ; the Hon.

Geo. W. Pleasants, Judge, presiding.

Messrs. Bennett & Veeder, for the appellants.

Mr. H. Bigelow, for the appellee.
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Mr. Justice Walker delivered the opinion of the Court

:

This was an action of ejectment, brought in the Henry cir-

cuit court by appellee against appellants, to recover a house

and lot in the town of Galva. A trial was had by the court

without the intervention of a jury, by consent of the parties,

who found the issues for the plaintiff and rendered judgment

in his favor, and the record is brought to this court by de-

fendants, on appeal.

On the trial, it was agreed that one John Youngberg, being

indebted to a large amount, on the 14th day of July, 1857,

executed a deed of assignment, by which he transferred and

conveyed his personal property, chattels, choses in action, and

real estate, including the premises in controversy, to one C. C.

Bemis, in trust for the benefit of his creditors. But, in con-

veying the property to Bemis, there was no release of the

homestead right in these premises. It is also agreed that

Youngberg occupied the same with his family at the time, and

continued to do so until in 1863 ; that full power was given

by the deed of trust to the assignee, to sell any and all of the

property named in the deed and schedule attached, for the

payment of the debts. On the 25thf day of October, 1858,

Bemis conveyed the premises in dispute to appellee, in trust

for Isaac C. Kendall, assignee of Ely, Bowen & McConnell,

and for Bowen, McNamee & Co., for the expressed considera-

tion of $1,000. ' On the 8th day of January, 1863, Young-

berg and wife conveyed the premises by warranty deed to

Clark M. Carr, and on the same day surrendered possession

of the premises to him. On the 17th day of January, 1865,

Carr conveyed the premises to Olof Johnson, and he, on the

9th day of September of the same year, conveyed the premises

to Daniel E. Morris, who afterwards sold and conveyed to

appellants.

It is further agreed that, from the date of the assignment

until the time when Youngberg conveyed to Carr, the prem-

ises were worth no more than $1,000, although valued in the
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schedule at $5,000 ; that the only real consideration in the

deed from Bemis to appellee, was the indebtedness due from

Youngberg to Ely, Bowen & McConnell, and Bowen, McNa-
mee & Co., they being Youngberg's principal creditors. It is

also admitted that Bemis paid one dividend of seventeen per

cent on Youngberg's debts, and absconded with the balance

of the trust fund and defrauded Youngberg and his creditors.

It was agreed that either party should be at liberty to object

to the several deeds, and other evidence that might be offered.

When appellee offered the deed from Youngberg to Bemis,

appellant excepted, upon the grounds that it was void because

it contained a clause that the assignee might sell the trust

property on a credit ; that it authorized him to compromise

debts, and could not be made the foundation of any sale but

for the payment of the debts of Youngberg. They also ex-

cepted to the reading of the deed from Bemis to appellee,

because it is shown by the deed and agreement that it was

executed without consideration, and on trusts in conflict with

and to defeat the original trust ; that the trust upon which he

held only authorized a sale for the benefit of all of the credit-

ors, and that the deed to appellee was executed without power,

and is void.

In support of these objections, many authorities are cited.

They all, however, relate to cases,where creditors assailed the

assignment upon the grounds that the deeds were in fraud of

their rights ; that the deed of trust was made to hinder and

delay them in collecting their debts, and was therefore void

as to them. But it is believed no case can be found which

holds that such a deed is void as to the grantor and his as-

signs, or that they may avoid it upon such grounds. The

third section of the statute of frauds declares, that every gift,

grant or conveyance of lands, tenements, hereditaments, goods

or chattels, etc., had and made, or contrived of malice, fraud,

covin, collusion or guile, to hinder, delay, or defraud cred-

itors of their just and lawful actions, suits, debts, etc., shall be

from thenceforth deemed and taken only as against the person
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or persons intended to be defrauded, etc., to be clearly and

utterly void. This statute, in terms, declares that such fraud-

ulent deed, etc., shall only be void as to the persons attempted

to be defrauded. And if only as to them, it must be valid and

binding on all others, and if binding on all others, it follows

that it must be valid as to the grantor, his heirs and assigns.

No other reasonable construction can be given to the statute.

In fact, it will bear no other.

Appellants do not pretend to claim ae creditors, or as any

other class of persons entitled to invoke the aid of the statute.

They only claim as assignees of Youngberg, and if his deed

bound and estopped him from claiming the right to avoid it,

they could acquire no greater or better right than he had. All

of the deeds were duly recorded, and the grantees purchased

with a full knowledge, either actual or constructive, of appel-

lee's rights. There can not be the least question that Young-

berg transferred the legal title in fee to Bern is, and he so held

it. The deed of trust lacks no essential requisite to pass all of

the grantor's title. It has the requisite parties, a sufficient con-

sideration, and all other forms and requirements to pass the

legal title to Bemis. Whether it would be sufficient in a court

ol equity, on a bill filed by creditors, is a question not now

before us, and into which it is unnecessary to inquire ; nor do

we express any opinion on that question.

Then, Bemis 'having the legal title, he had the power to

convey it to a purchaser so as to vest him with the fee; and

an examination of his deed, to appellee, shows that it posses-

ses all of the requisites of a valid instrument. If it is fraud-

ulent, or otherwise in violation of the trust, that can only be

availed of by the creditors in a court of equity. The deed

states that the consideration paid was $1,000, and the agree-

ment states the only consideration was Youngberg's indebted-

ness to appellee, and the persons named in the deed as cestuis

que trust, of whom appellee seems to have been one. The con-

veyance on such a consideration is sufficient to pass the title

at law to the grantee. If there has been a perversion of the
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trust fund, and appellee is not a bona fide purchaser, a court

of equity, on an application by the creditors, would seize the

fund, unless superior equities have intervened, and apply it

according to the declaration of the original trust. But even

if it appeared that this property had been perverted, that gives

to appellants no right to wrest it from the creditors to whom
it was conveyed in part payment of debts, to pay which, to-

gether with others, the original trust was created. But the

equities of the parties can not be settled in a court of law, and

it will be the proper time to settle them if the aid of chancery

shall be invoked.

But it is also urged that, inasmuch as Youngberg occupied

the premises, and was entitled to hold them as a homestead

when he conveyed to Bemis, and as his wife did not join in

that deed, and as there was no release of the homestead right,

appellants, by purchasing the premises of Youngberg and wife

with such a release, and being let into possession, have there-

by acquired such a title as will bar appellee's right of recovery.

The cases of McDonald v. Crandall, 43 111. 231, and Heicitt

v. Thompson, 48 111. 367, are decisive of this question. It was

there held, that the homestead exemption was not an estate,

but is &imply an exemption ; and that, when the husband and

wife convey the premises without releasing the homestead,

such a conveyance operates to pass the fee, but its operation

is only suspended until the grantor abandons the premises or

surrenders the possession to the grantee. It is true, that this

case is not precisely similar to either of those, nor have we

ever known two cases precisely alike in all of their facts; but

the principle upon which they are based is the same. Here,

Youngberg made a deed which transferred the fee, but it was

suspended so far, only, that his grantee or his assigns could

not dispossess him so long as he occupied it as a home for

himself and family. He had the right to set it up against

them, not as an estate in the land, but as a privilege conferred

upon him by the statute. But Youngberg abandoned the

premises as his homestead, and then the assignee of his first
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grantee, holding the fee, had the right to enter. The privi-

lege of holding adversely to the fee, was gone. Then the right

of possession which had been suspended became united to his

fee, and his right to recover and hold the premises had be-

come complete, just as it did in the cases before referred to,

and for the same reason. Appellee, we have seen, held the

legal title, and holding it, his right to recover in ejectment

was complete, and the judgment of the court below was

correct.

Finding no error in the record, the judgment of the circuit

court is affirmed.

Judgment affirmed.

City of Sterling

v.

Henry Thomas.

1. Streets and sidewalks—duty of a city to keep them in repair.

Where, by the charter of a city, the streets and sidewalks are under the

control of the city authorities, it is incumbent on the city to keep them in

repair, and for any neglect in its performance the city is liable in damages.

2. In an action against a city for injur}7- to the plaintiff occasioned by

the alleged neglect of the city to keep a sidewalk in proper condition, it

appeared that a person who was erecting a building in the city, did, with the

knowledge and consent of the city authorities, in order to reach the base-

ment of his building, make an excavation under the sidewalk. This exca-

vation was kept covered with loose boards, except when access to the base-

ment was necessary, the boards, or a portion of them, were removed, and

replaced after the necessity had passed. The opening was thus covered up

to six o'clock of the evening of the injury, after which time some person

unknown removed the covering, and the plaintiff, it being very dark that

night, in going home, fell into the basement and broke his shoulder: Held,

the question whether this covering of boards, which could be easily re-

moved, afforded sufficient security, was properly left to the jury, and this

court concurs with them in opinion it was not sufficient.
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3. Adequate security should have been afforded, which could have been

done by erecting a sufficient railing around the excavation, which would

have prevented any one falling into it, and the authorities of the city, by

the exercise of reasonable diligence, and at a slight expense, could have

done this or compelled the owner of the property to do it—thus far their

duty extended.

4. The authorities had power to forbid the excavation, and, not having

forbidden it, they permitted it.

Writ of Error to the Circuit Court of Whiteside county

;

the Hon. W. W. Heaton, Judge, presiding.

Messrs. Henry & Johnson, for the plaintiff in error.

Messrs. Wilkinson, Sackett & Bennett, for the defend-

ant in error.

Mr. Justice Breese delivered the opinion of the Court

:

This was an action on the case for an injury occasioned by

the negligence of plaintiff in error in allowing an opening in

the sidewalk of the city of Sterling to remain unprotected,

by means of which the defendant in error, though walking

with all due care and caution, in the night time, was precipi-

tated into the opening, and was seriously injured.

It appears one Edwards, who was erecting a building on the

corner of Spruce and Third streets, in the city of Sterling, did,

with the knowledge and consent of the city authorities, in

order to reach the basement of his building, make an excava-

tion under the sidewalk. This excavation was kept covered

with loose boards, except when access to the basement was

necessary; the boards, or a portion of them were then removed,

and replaced after the necessity had passed.

This was the condition of the opening up to six o'clock of

the evening of September 23, 1869, after which time some

person unknown removed the covering, and the plaintiff, it

being very dark that night, in going home, fell into the base-

ment and broke his shoulder.

Boyden, the street commissioner, testified he knew the open-

ing was there the day before the accident; saw it open when
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the sidewalk was first built; went down to it on purpose to

see if it was covered.

It is insisted by the plaintiff in error that it is not charge-

able with negligence, it having performed its duty in causing

this excavation to be covered.

It is admitted, by the charter of the city its streets and side-

walks are under the care and control of the city authorities,

and the duty to keep them in repair is incumbent on them,

and for any neglect in its performance, they are liable in dam-

ages. City of Bloomington v. Bay, 42 111. 508.

The question whether this covering of boards, which could

be easily removed, afforded sufficient security, was fairly left

to the jury, and we concur with them in opinion it was not

sufficient. Adequate security should have been afforded,

which could have been done by erecting a sufficient railing

around the excavation. This would have prevented any one

from falling into it, and was more secure than boards. The

authorities of the city, by the exercise of reasonable diligence,

and at a slight expense, could have done this, or compelled

the owner of the property to do it. That the duty of the

authorities extended thus far is shown by the cases of the City

of Chicago v. Gallagher, A dm'x, 44 111. 295, and City of Spring-

field v. LeClaire, 49 111. 476.

We have said, this opening was made with the consent and

knowledge of 'the city authorities. The street commissioner

knew of its existence, and it had been made a long time. The

question of knowledge from lapse of time was a fair question

for the jury, and they have found the fact. Those authorities

had power to forbid the excavation. Not having forbidden

it, they permitted it. They knew it was dangerous, and neg-

lected to provide sufficient safeguards.

We see no error in the instructions, and must affirm the

judgment.

Judgment affirmed.
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Frank Parmelee et al.

v. *

The City of Chicago,
"

and

Elizabeth Bunch et al.

v.

The City of Chicago.

1. Assessment for widening a street—horse railway not exempt.

Where a horse railway company constructed their road in one of the streets

of the city, with the agreement that the company should keep so much of

the street as they occupied in repair, according to the requirements of the

common council for the repairs of such streets, but the company were ex-

empted from assessment for grading, paving, macadamizing, filling or plank-

ing the streets or parts of streets upon which they should construct their

railways: Held, that this agreement did not exempt the company from

assessment to defra}r the expense of widening the streets upon which their

railways are constructed.

2. Former decision. An ordinance of a city provided that a street

railroad company, as respected the grading, paving, macadamizing, filling

or planking of the streets upon which they should construct their railways,

should keep so much of said streets as should be occupied by the railways,

in good repair and condition, in accordance with the regulations of the city

in that regard. It was held, in Chicago v. Sheldon, 9 Wallace, 50, that an

ordinance of that character, which had been recognized and confirmed by

the legislature, was not unconstitutional, and it was upheld, upon the prin-

ciple of commutation, and as being a contract, the obligation of which
could not be impaired. To this extent the case of Chicago v. Baer, et al.

.41 111. 306, is modified.

Appeal from the Superior Court of Cook county ; the Hon.

Joseph E. Gary, Judge, presiding.

These two cases are in all respects the same, and the facts

appear in the opinion.

Mr. John Borden, for the appellants.

Mr. M. F. Tuley, Corporation Counsel, for the appellee.



268 Parmelee et al. v. City of Chicago, etc. [Sept. T.,

Opinion of the Court.

Mr. Justice McAllister delivered the opinion of the

Court

:

At the March term, 1871, of the Superior Court, an appli-

cation was made by the collector of the city of Chicago, upon

his report in certain condemnation proceedings for widening

State street, for judgment against delinquent real estate, for

the special assessment levied thereon in such proceeding; to

which application various objections were made, in apt time,

by the owners of such real estate, among which was the ob-

jection that the property and franchise of the Horse Railroad

Company, whose tracks were in the street proposed to be

widened, were specially benefited by the proposed improve-

ment to a large amount ; and that no part of the cost thereof

was assessed against that company, but the same was omitted

therefrom, knowingly and fraudulently, by the commissioners;

and that the ordinance was void for not ordering any part of

the cost to be assessed on the property and franchises of the

said company, and not ordering the amount to be assessed on

all property specially benefited.

To sustain the objections made, the objectors introduced in

evidence certified copies of the entire proceedings, from which

it appears that the commissioners, in their report recommend-

ing the improvement, and stating to what extent property

could be found specially benefited, made no mention of the

property of the Horse Railroad Company, but specified only

real estate, and the entire proceedings show that the railroad

company was not charged with any of the burdens of the im-

provement.

The first section of the ordinance authorizing the improve-

ment, is as follows: "That State street, from Madison street

to Jackson street, be and is hereby ordered widened to the

width of one hundred feet, condemning the property necessary

therefor, on the east side thereof, in accordance with the plan

hereto annexed."
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The second section requires that an appraisal be forthwith

made of the damages and recompense due to the owners of the

real estate necessary to be taken.

The third section declares that the sum of $194,951.61 be

assessed by the commissioners upon the real estate by them

deemed specially benefited by the improvement, in proportion

as nearly as may be to the benefits resulting thereto. And the

fourth section, that the sum of $3978.61 be chargeable to the

general fund. The total estimate was $198,930.30. When
the assessment roll was completed it comprehended as the only

property benefited, real estate, and made no reference to the

Horse Railroad Company or its property.

Upon the hearing of objections, it was shown that there was

a double track horse railroad on State street, from Lake street

southward to Egan avenue; that it belongs to the Chicago

City Railway Company; that it had occupied State street for

about twelve years; that the tracks occupy a space of from 16

to 18 feet in width of the street; that the street is 73 feet

wide, and cars run each way every two minutes ; that there

was a great deal of travel on the street, and in the winter the

railroad travel was greatly impeded by the teams of other

vehicles being compelled to go upon the track. The addition

to the width of the street was to be 27 feet. The counsel for

objector offered to prove that this addition would obviate the

necessity of teams getting upon the tracks, and that the inter-

est of the railroad company would receive a special benefit

from the proposed widening; which offers were excluded by

the court, and exception taken.

The exemption of the Horse Railroad Company is based

upon the following ordinance: "The said parties and their

associates shall, as respects the grading, paving, macadamizing,

filling or planking of the streets or parts of streets upon which

they shall construct their said railways, or any of them, keep

so much of said respective streets as shall be occupied by the

said railways, or either of them, in good repair and condition

during all of the time to which the privileges hereby granted
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to said parties shall extend, in accordance with whatever or-

ders or regulations respecting the ordinary repairs thereof, may

be passed or adopted by the common council of said city."

Gary's Ord. 398.

In the case of Chicago v. Sheldon, 9 Wallace, 50, it was held,

contrary to the decision of this court in Chicago v. Baer et al.

41 111. 306, that an ordinance like that just quoted, and which,

like this, had been recognized and confirmed by the legislature,

was not unconstitutional, and it was upheld upon the principle

of commutation, and as being a contract, the obligation of

which could not be impaired. To that extent only are the

grounds taken in the Baer case aifected by the decision of the

Supreme Court of the United States, and we adhere to them

still, in all other respects.

Although it may be conceded, as was held by the United

States Supreme Court in Chicago v. Sheldon, supra, that the

legislature had the constitutional power to commute for a tax

or to contract for its release, for a consideration, still Ave

think that the railway company was not exempt in this case,

for the reason that the subject matter of the assessment is not,

by any fair interpretation, included within the terms or spirit

of the ordinance. By its terms, the company were exempt

from assessment for grading, paving, macadamizing, filling or

planking the streets or parts of streets upon which they should

construct their railways, in consideration of their agreeing to

keep so much of the street as they occupied in good repair

and condition, in accordance with the regulations of the coun-

cil in respect to ordinary repairs. But an assessment for

widening the street is wholly outside of the act of commuta-

tion, and as to that, the matter stands as if no such ordinance

had ever been passed.

This case also falls within that of Hills v. Chicago, ante, 8Q.

The judgment is reversed and the cause remanded.

Judgment reversed.
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Joseph Ullmann

v.

Albert E. Kent et al. -

1. Measure op damages—refusal to receive property and pay for it.

"Where a person purchased of another the hair and bristles of all hogs he

might kill during the season, at a specified price per head, and was to take

and pay for them, and the seller, when he commenced slaughtering, gave

the buyer notice and requested him to take away the hair and bristles and

pay for the same according to the agreement, but the buyer refused, and

the vendor then sold the hair and bristles for the highest market price:

Held, that he could recover the difference between the contract price and

the market price; that this is the true measure of damages for such a

breach of contract.

2. Sale—breach—re-sale—notice. Where such a breach of contract oc-

curs, the vendor nniy re-sell the goods without notice to the buyer that he

will do so, and the vendee will be liable for the loss sustained.

3. Same—time for payment. Where a party purchases goods at an

agreed price, and no time is fixed for payment, the law implies that pay-

ment is to be made when the goods are delivered.

Appeal from the Circuit Court of Cook county ; the Hon.

E. S. Williams, Judge, presiding.

Messrs. King, Scott & Payson, for the appellant.

Messrs. Scammon, McCagg & Fuller, and Mr. W. I. Cul-

ver, for the appellees.

Mr. Justice Thornton delivered the opinion of the Court:

We have fully considered this case, and have arrived at the

conclusion that no notice to the vendee was necessary, of the

re-sale of the goods.

We shall first dispose of a preliminary question :

The first count of the declaration is, that the plaintiffs

agreed to sell to the defendant the hair and bristles of all hogs

to be killed during the season, the defendant to remove the

same and pay for them upon removal, at twelve cents per hog;

that the plaintiffs killed a certain number of hogs, and were
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ready and willing that the defendant might enter on the prem-

ises and remove the hair and bristles, of all of which he had

clue notice, yet the defendant would not accept or pay for

the same, and they were re-sold.

The second count is the same as the first, with the addi-

tional averment that the defendant informed the plaintiffs that

he would not accept of the goods or pay for the same.

The third is the same as the first, with the further aver-

ments that payment was to be made upon delivery, and that

the defendant was requested to take away the goods.

We shall not notice the evidence further than to remark

that the declaration was sustained by the proof; that notice

of the commencement of killing was given to the defendant

;

that he wrote a letter refusing to accept the goods, and that a

re-sale was made without notice to the defendant, at which

the highest market price was obtained.

This suit is, therefore, brought for the difference between

the market and contract price of the goods.

It is contended by counsel for appellant, that the legal ef-

fect of the contract was, that payment should be made upon

request ; and as there is neither averment nor proof of request,

there is a manifest variance.

The general principle is, that a contract must be stated ac-

cording to its legal effect, and it is so laid down in all the

elementary boqks.

The legal operation of the agreement in this case was, that

the goods were to be paid for upon delivery. No credit was

given, and it would be a harsh rule to require the seller to

part with his goods without payment unless he consented to

do so. It would be an interference with the right of parties

to make their own contracts, which, ordinarily, can not be per-

mitted.

If a contract specify no time, the law will imply perform-

ance within a reasonable time. What is a reasonable time is

a question for the court to decide, and in determining it, all

the facts and circumstances of the case and the nature of the
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contract will be considered. The intent of the parties must

be ascertained. We can not infer that the vendors intended

that the goods should be removed without payment, in the

absence of any proof. This would be most unreasonable.

One count sets out the legal effect of the contract to be for

payment upon delivery. The time of delivery, under the cir-

cumstances as proved, would be a reasonable time for pay-

ment on the part of the vendee. He contracted for no longer

time, and he ought not to have it.

The averment, then, that payment was to be made upon

delivery, is equivalent to the averment that payment was to

be made within a reasonable time.

In Brady v. Anderson, 24 111. 109, this court held that an

allegation in a petition that labor or materials furnished were

to be paid for on performance or delivery, would be sustained

by evidence that no time was specified.

In this case, the reasonable time for payment should be

determined with reference to the date of the agreement, and

not the time of delivery.

But this action may be maintained upon another count,

which avers notice to the defendant of a readiness to deliver

the goods, and his refusal to accept.

The notice and refusal appear from the evidence.

Chitty says, that where the defendant has so acted as to ren-

der a previous request of performance useless and unnecessary,

the statement of a request may be omitted in the pleadings.

1 Chit. PI. 330; Amory v. Brodrick, 5 Barn. & Aid. 712.

In this case, before the re-sale, the defendant not only re-

fused to remove the goods, but in a letter informed the plain-

tiffs that it was impossible for him to go into the business, and

requested them not to delay for him.

In this class of cases we do not think that any notice to the

vendee, of the re-sale, was necessary.

This was an executory contract to deliver a specified article

at a specified price. The buyer unreasonably refused to ac-

cept upon notice of readiness to deliver. The goods were
18—60th III.
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subject to decay and destruction, and the seller was not

obliged to let them perish on his hands. It was his right and

duty either to sell them or to make some disposition of them

for the best advantage of both parties.

If a sale is desired and is the best, upon the failure of the

vendee to comply, and notice to him is the positive require-

ment of the law, what shall the seller do if the buyer abscond,

or is temporarily absent, or his locality is unknown? The

instances would be numerous, in which a notice would be

impracticable and could not be given. What then is to be

done? The law does not require impossibilities, and the seller

would be compelled to sit idly by and see the property perish

because he could not comply with an absurd rule.

There is no necessity for the rule ; it would greatly embar-

rass trade ; would subserve no good purpose ; would impose

always an unnecessary, and sometimes an impossible, duty up-

on the seller, and would afford no protection to the buyer.

The safest, wisest and most honest rule is, that parties

should be left to the consequences flowing from their con-

tracts.

It is both reasonable and right that a party, guilty of a

breach of contract, should pay damages therefor if any have

accrued.

In this case the buyer is only asked to pay the difference

between the 'contract and the highest market price of the

goods at the time of delivery. For this difference the law

holds him responsible. He might have avoided the liability

by acceptance and payment. Having refused, it would have

been idle ceremony to have given him notice of the re-sale

merely that he might witness it, for it is not probable that he

would have given at the sale more than the highest market

value.

If the goods had been sold without any regard to their mar-

ket value, and the attempt was made to hold the buyer liable

for the difference between the contract price, and the price on

a re-sale, without any reference to value, there would then be
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a necessity for notice so that he might protect himself against

a sacrifice of the property.

Counsel for appellant have cited some authorities in favor

of the position assumed. McEachran v. Randies, 34 Bar. 301,

is most applicable, and this case is virtually overruled in Pul-

len v. Leroy, 30 NY. 549.

In Sands v. Taylor, 5 Johns. 395, the action was brought to

recover for a cargo of wheat sold. Part of the wheat was

delivered and the residue tendered, and notice given that, un-

less the whole cargo was received and paid for, the residue

would be sold at public auction.

Three opinions were delivered, but the necessity of notice

does not seem to have been much considered. It seemed to

have been taken for granted that it was necessary because it

had been given.

Chancellor Kent merely remarked : "The usage in such

cases is, to sell the article after due notice to the other party

to take it, and that, in default of doing so, the article will be

gold."

To the same effect is the authority in 2 Kent's Com. 504,

referred to by counsel; and Chancellor Kent cites, as author-

ity for the text, Sands v. Taylor, and some cases in Pennsyl-

vania.

Van Ness, J., in his opinion, refers to Langford v. Adminis-

tratrix of Tyler, and quotes it as follows : "that after notice

given, the vendor can not sell the goods to another.'' etc.

Upon examination, it will be found that the quotation is not

correct. The language of Ch. J. Holt is as follows : "After

ernest given, the vendor can not sell to another ; but if vendee

does not come to pay and take the goods, vendor ought to

come and request him to come and pay, and if he does not

come in convenient time, the agreement is dissolved and he

may sell." Langford v. Administratrix of Tyler, 6 Mod. 162.

In the same case it is said that, "If bargain be made with-

out an express agreement that payment is to be made at a
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certain time, the money must be paid before the goods be re-

moved."

The opinion of Ch. J. Holt, upon which Sands v. Taylor is

based, does not require notice of the re-sale, but only notice to

pay and remove the goods.

This authority was strictly followed in the case at bar.

Notice was given to the vendee to come and take the goods.

In Saladln v. Mitchell, 45 111. 80, the question of notice of

the re-sale was not considered, and the allusion to it is entirely

incidental. But the court does hold, that the commencement

of the suit was a sufficient notice to the vendee to take and

pay for the goods.

That no further notice was required than was given, and

that, under the circumstances, it was the right of the party to

sell for his own protection, is established by the following

authorities : Chamber of Commerce v. Sollitt, 43 111. 519
;

Langford v. Administratrix of Tyler, supra; Acebal v. Levy, 10

Bing. 376. In the last case, Ch. J. Tindall said : "There

can be no doubt that the plaintiff might, after reselling the

goods, recover the same measure of damages in a special count,

framed upon the refusal to accept and pay for the goods."

In McLean v. Slum, 4 Bing. 722, Best, Ch. J., said : "With

regard to the re-sale, it is clear to me that it did not rescind

the contract. It is admitted that perishable articles may be

re-sold. It is difficult to say what are perishable articles and

what not ; but if articles are not perishable, price is, and may

alter in a few days or in a few hours. It is a practice, there-

fore, founded on good sense, to make a re-sale of a disputed

article, and to hold the contractor responsible for the differ-

ence." See also Pullen v. LeRoy, 30 N. Y. (3 Tiff.) 549.

The rule as to the measure of damages was the correct one.

It was the difference between the contract price and the mar-

ket price at the time and place of delivery.

The errors assigned do not exist, and the judgment must be

affirmed.

Judgment affirmed.
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Daniel S. Bursen et ah

v.

Martin L. Goodspeed, Adm'r, etc.

1. Limitation—application by administratorfor sale of land to pay debts.

There is no period of time fixed by the statute of limitations within which

an administrator is required to file his petition for leave to sell real estate

for the payment of debts, but, in analogy to the statutes of limitation re-

lating to the lien of judgments, and, under certain circumstances, to bring-

ing the action of ejectment, seven years have been held to bar numerous

proceedings, but in the absence of statutes on such subjects, each case must

largely depend on its own circumstances, and where more than seven years

have elapsed, the delay may be explained.

2. Administrator—petition to sell real estate. An administrator, a short

time after the grant of letters of administration, filed his petition to sell

real estate to pay debts, and a portion of the creditors opposed the sale at

that time on the ground that the proceeds thereof would amount to but

little more than enough to pay the widow $1,000 for her homestead and

the value of her dower in the land, and a sale would operate as a sacrifice

of the property without benefit to the creditors; the application was con-

tinued from term to term and finally discontinued; and after a number
of years the administrator was removed andnanother appointed; and sub-

sequently, after the lapse of some eleven years from the grant of the first

letters, this proceeding was commenced ; the widow had died, and the heirs

were all of age: Held, that these circumstances sufficiently explained the

delay, and that, as the land was held by the heirs of deceased, the order for

the sale thereof might be made, notwithstanding more than seven years

had elapsed.

3. Evidence. The evidence that one of the heirs had purchased the

interest of others, but whether before or after the commencement of the

proceeding, did not appear, nor whether the purchase had been consum-
mated or the consideration paid, was too loose to be considered by the

court.

4. Equity. In a proceeding of this character the court has no power
to adjust the equities of the parties. The statute only confers power to

order the sale of the real estate, in a proper case.

5. Minority—guardian ad litem. The minority of a woman ceases in

this State at the age of eighteen years, and in a case of this kind the stat-

ute does not require the appointment of a guardian ad litem for a female
defendant over eighteen, and under twenty-one years of age.
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6. Practice. Where defendants, in a case of this kind, demur in the

county court, to the petition, and the demurrer is overruled and they file

an answer, it is not error in the circuit court on appeal to strike a demur-

rer from the files when it has been filed in that court.

Appeal from the Circuit Court of Bureau county ; the Hon.

Edwin S. Leland, Judge, presiding.

Mr. S. M. Knox, for the appellants.

Mr. George O. Ide, and Mr. Milo Kendall, for the ap-

pellee.

Mr. Justice Sheldon delivered the opinion of the Court

:

This was an application by an administrator for leave to

sell eighty acres of land for the payment of debts of his intes-

tate.

The intestate died January 1, 1856 ; letters of administra-

tion on his estate were granted February 5, 1856. This peti-

tion by the adminstrator was not presented until September

27, 1869.

The main question in the case is, whether the lien which

creditors have upon the real estate of their deceased debtors,

for satisfaction of their debts, and which they may enforce

through administration, has not been lost by the lapse of time

between the intestate's death and the filing of the administra-

tor's petition in the county court.

It is insisted that the lapse of more than seven years has

barred the proceeding. There being no statutory period of

limitation within which the lien must be enforced, this court

has held that, in analogy to our statutes of limitation relating

to the lien of judgments, and under certain circumstances to

bringing the action of ejectment, the period of seven years

should be adopted by the courts as the time within which the

application should be made. But while this is the general

rule where the delay is unexplained, every case depends much
upon its own circumstances, and if the delay is satisfactorily
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explained, the mere lapse of time is not a reason why the or-

der of sale should not be made. McCoy v. Morrow, 18 111.

519 ; Rosenthal v. Renick, 44 111. 203 ; Moore v. Ellsworth, 51

111. 309.

We are brought, then, to the inquiry, whether the circum-

stances of the case afford a justification for this delay on the

part of the administrator.

The land described in the petition comprised only eighty

acres. It was occupied by the intestate at the time of his

death, as his homestead, and appears from the evidence, at

that time, to have been worth not to exceed $1,200. The

intestate left, surviving him, his widow and eight children,

four of whom were minors, the youngest of whom attained the

age of eighteen years in April, 1869. The widow continued

to reside upon the land from the death of the intestate up to

the first day of July, 1869, the date of her death, occupying it

during all this time under her right of homestead and of

dower, her children, except Samuel S. Smith, living with her

until they married or went off to care for themselves.

Judgments in favor of the creditors of the decedent were

rendered by the county court against the estate, amounting in

all, with the unpaid part of the widow's allowance, to the sum
of $1914.14, all rendered within two years from the grant of

letters of administration, except two, rendered September 19,

1859, and these were before any inventory of the real estate

had been filed by the administrator. There was a deficiency

of personal assets to pay any part of this indebtedness. On
the 1st of March, 1858, the administrator rendered to the

county court an account current of his administration of the

estate, showing an entire exhaustion of the personalty, and

that the estate was indebted to him in a balance of $321.74,

which was approved by the court. The estate being wholly

unable to pay the judgments allowed, the administrator, on

December 6, 1858, petitioned the county court for leave to

sell the land for the purpose of paving the indebtedness. The
widow answered the petition, setting up her rights of dower
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and homestead, asking the court to reserve from sale for the

payment of debts a homestead of the value of $1,000 and her

dower.

On the 9th day of February, 1859, two of the creditors of

the estate presented and filed in the county court their peti-

tion in writing, asking the court not to grant the leave asked

by the administrator to sell the land, for the reason that if the

land should be sold then, in their opinion it would not sell for

more than $2,000 ; that of that, the widow would be entitled

to $1,000 in lieu of homestead exemption, and her dower

besides, so that, after satisfying these claims, nothing would be

left to pay the debts, and that, in their opinion, it would be

for the interest of the heirs, as well as the creditors, not to

have the land sold, especially at that time, as by such sale the

heirs would lose the land, and the creditors their debts.

The opinion which might be inferred from the petition,

that the land would sell for $2,000, was a mistaken one, as

appears from the testimony of witnesses, none of them fixing

the value of the land, at that time, as higher than $1,600, or

thinking that it would realize on sale at public auction more

than $100 or $200 over and above these incumbrances of

homestead and dower.

This application was regularly continued from term to

term, until the March term 1859, and then seems to have be-

come discontinued, as the record of the county court shows

nothing further in regard to it.

On the 7th of March, 1859, Blake, the administrator, was

removed from office on account of the insufficiency of his se-

curity, and inability to give further security, and Goodspeed,

the appellee, was appointed administrator in his stead.

On the 28th of June, 1867, at the instance of two of the

creditors, a citation was issued by the county court against

Goodspeed, to compel him to make a settlement of the es-

tate, in answer to which he made a written statement setting

forth, substantially, the same facts and reasons for not pro-

ceeding to have the land sold for payment of the debts, as in
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the above petition of creditors against selling the land, which

the court approved, and dismissed the citation.

The land still remains in the hands of the heirs ; nothing

deserving the name of valuable improvements has been put

upon it since the decease of the intestate.

It is contended by appellee's counsel that, to constitute a

sufficient reason for the delay, there should have been some

obstacle in the way of selling the land ; that here it might

have been sold subject to the incumbrances upon it, and would

have been sold but for the interference of the creditors them-

selves, and that regard for their interests affords no excuse for

delay.

There were here both the rights of a homestead and of

dower in the land, {Walsh v. Reis, 50 111. 478,) the former to

continue, if there was occupancy of the premises, until the

youngest child should become twenty-one years of age, and

until the death of the widow, unless extinguished by the pay-

ment of $1,000; and by virtue of the latter right the widow

was, by the statute, entitled to retain possession of the land

until her dower should be assigned, which appears never to

have been done.

The land descended to the heirs subject to the debts. The

amount of the indebtedness was so large in comparison with

the value of the land, that it may be said, that aside from the

homestead right, and the enjoyment of the rents and profits

until the land might be sold to pay debts, the heirs had no

substantial interest in the property ; and as it was no inter-

ference with the full enjoyment of the rights of homestead and

dower, and of the rents and profits, it is not perceived where-

in there was injustice to any one in consulting the interests of

the creditors by delaying to enforce a sale until those rights

might become extinct. It is quite evident that, forcing the

land to a sale at public auction, incumbered as it was with

the claims of homestead and dower, would have been a palpa-

ble sacrifice of the creditors' rights in the land ; that they

would not have derived any appreciable benefit from the sale;
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as expressed in the petition of the creditors against it, the

heirs would have lost the land and the creditors their debts.

What just cause of complaint have the heirs that that result

was not precipitated? We think it unreasonable to hold the

creditors bound to resort to a fruitless and destructive sale.

No one appears to have been misled by the delay to his in-

jury. The heirs did not go on and make valuable improve-

ments under the belief that the estate was settled, and that

there were no unpaid demands against it to be enforced against

the land. The debts all appeared established in due time up-

on the records of the county court. An early application had

been made to have the land sold for their payment, to which

the heirs were made parties, and was discontinued under cir-

cumstances such as to apprise them that resort to the land was

not finally abandoned, but suspended only, to be renewed at

a future time.

There has been no alienation of the land to strangers, nor

any as among the heirs themselves, whereby intervening rights

have been innocently acquired, which might be injuriously af-

fected:

We do not recognize as such, the agreement testified to by

Samuel Smith, that, at the time of his buying the notes and

trust deed on the land from Dodge, which will hereafter be ad-

verted to, the heirs, who were then of age, agreed that he

should have the, land after the death of the widow if he would

secure the homestead for her. We do not perceive what the

purchase of the notes and trust deed had to do with securing

the homestead, or how he did so secure it for the widow. The

deed of trust does not appear in the record, and we do not

know whether the homestead was released by it or not.

Samuel Smith, at the time of giving his testimony, a year

after the petition was filed, testifies to having bought out some

of the heirs, without stating the time or for what considera-

tion, and also justifies to some uncompleted arrangement for

disposing of his interest to the husband of one of the heirs.

But we can not perceive, from the record, that at the time
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this proceeding was commenced, even as among the heirs

themselves, in any dealing in regard to the land, any valua-

ble consideration had been parted with from one to another,

on the faith of their ownership of the property.

We are of opinion that the state of facts existing in this

case furnishes a satisfactory excuse for the delay in making

this application.

It appears that the decedent, in his life time, had made a

deed of trust on the land to one John Dodge, to secure the.

payment of his notes to the latter for $360 and interest ; and

Samuel S. Smith, one of the heirs, sets up that, after the death

of the intestate, he purchased from Dodge the notes and deed

of trust, and claims that such purchase money should be first

paid, and that he should be subrogated to the rights of Dodge

in the premises, and that it was error not to allow such claim.

The court had no jurisdiction to settle the priority of equities

in this proceeding. It is a statutory and not a chancery pro-

ceeding. MolineWater Co. Y.Webster, 26 111. 233. Under the

statute the court is only authorized to license the executor or

administrator to sell real estate, and in a proceeding under its

provisions all beyond is unauthorized.

Neither the county court nor the circuit court could exer-

cise any other jurisdiction than that conferred by the statute,

and that does not confer chancery powers or enable the court

to settle equities. Bennett v. Whitman, 22 111. 449 ; Cutter v.

Thompson, 51 111. 390.

Wealthy M. Gordon, one of the defendants, was under the

age of twenty-one years, and it is claimed there was error in

not appointing a guardian ad litem for her, under the statute

under which this proceeding is had, which provides, ''When

it shall appear that any of the persons required to be made

parties defendants are minors under the age of twenty-one

years, without a guardian, etc., the court shall appoint a guar-

dian ad litem, who shall be required to appear and defend in

behalf of the minors aforesaid." But this defendant, although

under twenty-one years of age, was not a minor, she being
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upwards of the age of eighteen years, when the minority of

females under our law ceases. It was not the meaning of this

statute that a guardian ad litem should be appointed for a

female defendant who had attained the age of eighteen years.

It is claimed there was error in striking the demurrer of

the defendants from the files of the circuit court. They de-

murred in the county court, and their demurrer was overruled
;

and then, instead of abiding by the demurrer, they filed their

answers upon which the issue was formed and hearing had.

The statute provides for written pleadings by filing answer

and replication, and forming issues as in chancery proceedings,

and on appeal the circuit court takes up and disposes of the

issues as they were formed in the county court, and the de-

fendants in this case could not claim the right to file a demur-

rer in the circuit court.

Perceiving no error in the record, the decree of the court

below must be affirmed.

Decree affirmed.

The Great Western Railway Company of Canada

v.

Thomas W. Burns et al.

1. Railway company—common carriers—their duty. A railway com-

pany having received a large quantity of wool for transportation to Bos-

ton, carried it to within fifty miles of the terminus of their road, where,

owing to the obstruction of the road with which it connected on the route

to Boston, from snow, the wool was stored for two months, within which

time the price declined in the Boston market: Held, that the company

were liable, if for no other reason, because the agents of the company

knew that the road was so blocked with freight that the wool could not

go through in a reasonable time, and failed to inform the shipper of the

fact, that he might have either sold at the point whence shipped, or have

selected another route if he had so chosen.
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2. The company, as a common carrier, having received the wool with-

out giving notice, were required to carry it through in a reasonable

time or respond in damages growing out of the delay.

3. The company were liable for another reason : When they stored the

wool, there were twelve hundred car loads of freight stored ahead of the

wool, and when the track of the other road was cleared and freight could

be shipped through, there was sent forward nineteen hundred car loads

before this wool was reshipped. The wool should have been reshipped in

its turn, and the road had no right to give freight, shipped after it was,

the precedence. Nor was the fact, that a portion of the latter shipments

were perishable freight and live stock, any legal excuse for the delay in

reshipping the wool, as they should have declined to receive such freight

until it could be sent through without delaying freight having the pre-

cedence.

4. Nor is it any defense that the wool was shipped from the warehouse

in which the company had stored it, in advance of other goods stored

there before the wool, and having the precedence, as, if the company had

received no new freight until the blockade was removed, the wool would

have gone through several weeks earlier than it did, and this is the real

ground of the liability of the company. A common carrier has no right to

store a part of the freight received for transportation, and leave it there

whilst he receives new freight and sends it through, and when it does so

it must make compensation to parties injured thereby.

Appeal from the Superior Court of Cook county ; the Hon.

Joseph E. Gary, Judge, presiding.

Messrs. "Walker & Dexter, for the appellant.

Messrs. H. W. & D. K. Tenney, for the appellees.

Mr. Chief Justice Lawrence delivered the opinion of

the Court

:

On the 26th of January, 1865, Burns & Co. delivered to

the Michigan Central Railroad Company, at Chicago, two

hundred and eighty-three bales of wool, consigned to Boston.

On the 2d and 4th of February, the wool was received by the

Great Western Railway Company, the appellant, at Detroit,

and on the 7th and 8th of the same month forwarded eastward

to Hamilton, a point forty-three miles west of its eastern ter-

minus, at Suspension Bridge. It was there unloaded and
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placed in a warehouse, where it all remained until March 13th,

when six bales were forwarded, and on the 3d, 7th and 8th of

April, two hundred and seventy-seven bales, comprising the

rest of the wool, were sent forward to their destination. In

the meantime there had been a great decline in the price of

wool, and this suit was brought to recover the damages suf-

fered by the appellees in consequence of this detention.

It appears, from the evidence, that the winter of 1864-5,

was one of great severity, and the snow fell to a very unusual

depth over the region traversed by the New York Central

Railroad, which connects with appellant's road at Suspension

Bridge. One of the effects of this kind of weather had been

to block up, with snow, the track of the New York Central,

and disable its locomotives and cars to such an extent that it

Avas wholly unable to carry all the freight brought over the

Great Western. This state of affairs began about the middle

of December and continued to the middle of April. When the

avooI in question was shipped, the means of storage at the

eastern terminus of the road had been already exhausted, and

the appellant was obliged to unload such freight as the New
York Central could not carry, at the stations most convenient

for safe-keeping and reshipment, one of which was Hamilton.

It appears, however, the stoppage in the transfer of freight

from one road to the other, was not complete. From the 2d

of February, when the wool was stored at Hamilton, to the

5th of April, taking that day as the average date of shipment

from that point, the New York Central1 received from the

appellant an average of thirty-one loaded cars per diem,

amounting in the aggregate to nineteen hundred and twenty-

two cars. At the time the wool was delivered to defendant,

the accumulation upon its line already amounted to about

twelve hundred cars. It thus appears that, during the period

when this wool lay in store, the defendant actually transferred

to the New York Central an amount of freight equal to about

seven hundred cars more than the entire accumulation, at the

time the defendant received the wool. A great amount of
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freight was received by the defendant at Detroit, carried to

Suspension Bridge and there delivered to the New York Cen-

tral, while the appellees' wool Avas in store at Hamilton.

Upon this state of facts, the jury rightly found a verdict for

the appellees.

If there were no other question in the case, we should be

much inclined to hold this railway company had committed a

wrong to the appellees by receiving their wool for shipment

without explaining to them that there was a vast amount of

freight in store upon its lines, and entitled to precedence in

being forwarded. By the mere act of accepting the freight

without explanation, the company undertook to transport and

deliver it within a reasonable time, and, although the defend-

ant was in nowise responsible for the condition of the New
York Central, yet, as a consequence of that condition, its own

lines were already blocked with twelve hundred car loads of

freight entitled to immediate delivery, and which could not,

under the most favorable circumstances, be delivered for manv
days. The company knew that its lines were in such condi-

tion as to incapacitate it for performing its full duty as a com-

mon carrier by delivering goods not only in safety, but in a

reasonable time. Xn order to save itself from liability, it

should have disclosed to shippers the condition of its road.

These appellees, if thus informed, might have sought another

line of transportation, or have chosen to sell their wool for

what it would bring in Detroit. They could then have ex-

ercised their own judgment. As it was, the company, bv re-

ceiving this freight without explanation, placed it for a very

unusual period beyond the control of appellees, although its

immediate sale may have been of vital importance, and did

this without their consent.

But, independently of this question, the verdict of the jury

was correct, because, after this wool was in store at Hamilton,

the defendant continued to receive freight at Detroit, large

amounts of which were carried to Suspension Bridge and

there delivered to the New York Central without delay. It
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is urged by counsel for appellant, that the freight to which

precedence was thus given consisted either of dutiable goods,

or was of perishable character, or live stock. By dutiable

goods are meant such goods coming to this country from Can-

ada as were liable to the payment of a duty. Such goods

leaving Detroit in locked cars, could, if the cars remained

unopened, re-cross the boundary at Suspension Bridge with-

out the payment of a duty.

As to perishable freight, or live stock, it is very true, if

shipped at the same time with other freight, the company

might properly give it precedence if necessary to its preserva-

tion. As to dutiable goods, we see no reason why they should,

in any case, be entitled to precedence over other goods of the

same character.

But the question here is, not between the wool of appellees

and perishable freight shipped at the same time, but between

that and perishable freight shipped subsequently, and at a

time when the defendant knew that, by accepting such ship-

ment, it was, to that extent, delaying the forwarding of appel-

lees' property. The defendant had no right to consign appel-

lees' wool to a warehouse at Hamilton for two months, and

during that period deliver to the New York Central large

amounts of freight received subsequently to the shipment by

appellees. This was, in substance, the instruction given by

the court below to the jury, upon which they doubtless found

their verdict, and the instruction was clearly right. The com-

pany had no right to receive fresh shipments wThich would pre-

vent the performance of its duties in regard to shipments al-

ready made. Its duty was to deliver these in their order, and

it should have said to persons seeking to ship live stock or

perishable goods, that the road, without the fault of the de-

fendant, had become so blocked with freight that no further

goods could be received until the accumulation had been re-

moved.

It is urged by appellant, that when the contents of the ware-

house at Hamilton were sent forward, the wool in question
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was forwarded in advance of other freight in the warehouse'

received at an earlier date and entitled to precedence. That

may be true, but the fact remains, that if the company had

declined to receive any new through freight from west to east

after the appellees' wool was shipped, until the blockade of

its lines was removed, the latter would have reached its des-

tination some weeks earlier than it did, and that is the solid

ground on which this verdict rests. A common carrier has

certainly no right to place a part of his freight in store, and

there leave it, while he continues to receive and transport new

freight. This company was sacrificing the rights of the ap-

pellees in order to keep up, to a considerable extent, the

through business of the road. It may have been so situated

that it could not well decline to do this, but it must make

compensation to injured parties.

'The instruction given by the court on its own motion sta-

ted the law to the jury with substantial correctness, and the

verdict upon the evidence was just.

Judgment affirmed.

George S. Palmer

v.

John A. Marshall.

1. Promissory note—usury. To a plea that the note sued on grew
out of an usurious contract, a replication was filed that the note was exe-

cuted in the State of California, and that, by the laws of that State, parties

might contract for any rate of interest as they might agree—the statute

of that State, being read in evidence, so providing : Held, that the statute

sustained the replication.

2. Statute of limitations—averments—proof. Where the statute of

another State is relied upon as a defense, it must be pleaded and set out at

least in substance, and it must be proved on the trial. If not pleaded it is

error to permit it to be proved.

19—60th III.
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* 3. Plea—limitations. A plea that the cause of action did not accrue

within five years, and the laws of no State are recited, it will be referred

to the laws of this State, and when the suit is on a promissory note, such

a plea presents an immaterial issue, and should be disregarded. It is error

to admit the statutes of limitation of another State under such a plea.

4. Assignment in blank. An instruction, where the suit is by an as-

signee of a note, announcing that a note is indorsed in blank when the

name of the indorser is simply written on the back of the note, leaving a

space over the signature to insert the name of the indorsee or subsequent

holder, and that whilst the indorsement remains blank, the note may be

passed by mere delivery, and the indorsee or other holder has authority to

demand payment, or to make it payable to himself or to another person,

is proper, and should be given. It is error to refuse it.

5. It is not error, in such a case, to instruct the jury that if the note

was placed in the hands of an agent for collection indorsed in blank, and

it was purchased of the agent in good faith, the holder can recover, un-

less the note was past due when purchased, and had been paid. In such a

case, if purchased after maturity in good faith, and it had not been paid, it

could be enforced. Or if purchased under the supposed circumstances, be-

fore it was due, its payment could be enforced, although it had been paid.

6. Foreign statute. Where the statute of another State is not

pleaded, it is error to base an instruction on such a statute.

Appeal from the Circuit Court of Knox county; the Hon.

Arthur A. Smith, Judge, presiding.

Messrs. Hannaman & Kretzinger, for the appellant.

Messrs. Williams, Clark & Calkins, for the appellee.

Mr. Justice Walker delivered the opinion of the Court:

This was an action of assumpsit, brought by appellant, in

the Knox circuit court, against appellee, on a promissory note

given in the State of California, by the latter to the former,

on the 17th of March, 1860, for $356, with interest at the rate

of four per cent per month, and due in three months from

date, payable to H. J. Fleming, and indorsed by him to appel-

lant.

The declaration contained a special and the usual common

counts. The defendant filed the general issue and four special

pleas. The first of these was a plea of usury, and avers that,
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being in want of money, he applied to the payee for a loan of

$356, which he loaned to him, and took the note, payable at

Visalia, in the State of California, which is alleged to be con-

trary to the statute. The second is a plea of payment to

Fleming, before the indorsement, and that the note was indorsed

after maturity. The third is a plea of the statute of limita-

tions, that the cause of action did not accrue within six years

before the commencement of the suit; and the fourth is a

plea of the statute, that the cause of action did not accrue

within five years.

Plaintiff filed a demurrer to the second, third and fourth

pleas, which was confessed to the second and fourth, and over-

ruled as to the third. Leave was given to amend the second

and fourth, which was done. A replication was filed to each

of the four special pleas, traversing them, and issue was joined

thereon, and a trial was had by the court and a jury, and a

verdict rendered in favor of defendant. A motion for a new

trial having been overruled, judgment was rendered on the

verdict, and the cause is brought to this court on appeal.

On the trial, plaintiff introduced the statute of California,

by which it appears that parties in that State are authorized

to contract in writing for the payment of any rate of interest

on money due or to become due. This statute therefore fully

sustained the replication which set up that statute as an answer

to the plea of usury.

The court permitted appellee to read the statute of limita-

tions of the State of California, against the objection of appel-

lant. It will be observed that neither of the pleas of limita-

tion pleads the statute of California. Unless the statute had

been pleaded, it was error to permit it to be read in evidence.

In the case of Smith v. Whitaher, 23 111. 367, it was said

that the provisions of the laws of a foreign country are facts

that must be pleaded and proved as other facts.

In the case of Walker v. Maxwell, 1 Mass. 103, the court

say that, when a defendant relies upon the statute of another

State, he must, in his plea, set it out, that the court may see
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whether proceedings were warranted under it, and that the

general averment that proceedings were pursuant to such a

statute, is not sufficient. It may be a literal recital is not

necessary, but it must be pleaded. And the same rule is an-

nounced in Cobbett v. Keith, 2 East, 260. And the rule is so

stated in 1 Chitty's Pleading, 247. This statute was therefore

inadmissible, because it was not pleaded.

These pleas seem to apply to and rely upon our statute of

limitations, as the law of no other State is referred to or relied

on as a defense. The suit having been brought on a promis-

sory note, it would, under our statute, not be barred until six-

teen years had elapsed after the action had accrued, and hence

the issue formed on these pleas was immaterial, and should

have been disregarded on the trial. Under them no question

of a bar to the action by the laws of California could arise, as

that statute was not pleaded.

Appellant complains of the court below in refusing his sec-

ond instruction. It is this :

"The jury are instructed that, where a note has been in-

dorsed in blank, the holder of the same may fill the blank

with the name of the indorsee • that the indorsement of the

note is said to be in blank when the name of the indorser is

simply written on the back of the note, leaving a blank over

it for the insertion of the name of the indorsee, or of any sub-

sequent holder ; and in such a case, while the indorsement

continues blank, the note may be passed by mere delivery, and

the indorsee or other holder is understood to have full author-

ity personally to demand payment of it, or make it payable at

his pleasure to himself or to another person."

We are unable to see any objection to this instruction. It

embodies a correct legal proposition applicable to the issues

in this case. The principles announced in it are acted upon

in the daily commercial intercourse of the world, and, so far

as our knowledge extends, have never been challenged. This

instruction should have been given.
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At the instance of appellee, the court below gave this in-

struction :

"Unless the jury, from the evidence, believe that the de-

fendant, John A. Marshall, left the State of California, and

permanently ceased to reside there within five years after the

note given in evidence became due and payable, the plaintiff

can not recover in this action, and the jury will find a verdict

for defendant.

Unless, from the evidence, the jury believe that George S.

Palmer, when he brought this suit, was the honest owner of

the note sued on ; and further believe, from the evidence, that

the same is now justly due and unpaid, from Marshall to

George S. Palmer, the jury will find verdict for defendant."

The California statute not having been pleaded, it was error

to admit it in evidence, and equally so to give this instruction.

We can not, therefore, pass upon its correctness or incorrect-

ness, as it has no application to the case as presented by the

issues which were tried below.

Appellant also insists that the court erred in giving this in-

struction :

"If the jury believe, from the evidence, that the note in

question was put in the hands of Johnson & Co. for collection,

by Fleming, indorsed in blank, and that D. M. Walser bought

said note in good faith, and it was transferred to him in blank,

and he sold and transferred it in good faith, then the plaintiff

can recover, unless the note was past due when Walser bought

it, and it had been paid."

We see no objection to this instruction. There can be no

objection that appellant could recover if the supposed facts

appeared from the evidence. If the note was past due and

was paid, when Walser purchased it, there can be no pretense,

according to commercial usage and law, that Walser, or his

assignee, could recover, as he, in such a case, would take it

subject to all equities. On the other hand, if it was not due
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when purchased, he could recover ; or if it was due and unpaid,

he could enforce it according to its terms, and any person to

whom it might subsequently pass would succeed to his rights

in precisely the same state he acquired them.

For the errors indicated, the judgment of the court below

must be reversed and the cause remanded.

Judgment reversed.

Erastus Olin

v.

Jeremiah Gifford.

New trial—verdict against the evidence. In this case, the evidence is

regarded as sufficient to sustain the verdict of the jury.

Appeal from the Circuit Court of Mercer county ; the

Hon. Arthur A. Smith, Judge, presiding.

Messrs. Pepper & Wilson, for the appellant.

Messrs. McCoy & Clokey, for the appellee.

Mr. Justice Breese delivered the opinion of the Court :

This is an appeal from the circuit court of Mercer county,

from a judgment rendered in an action on the case for mali-

cious prosecution and false imprisonment.

The only error assigned is, that the finding is not sustained

by the evidence, and a new trial should have been awarded.

It appears appellant had instituted a prosecution against ap-

pellee for perjury, which, on a full hearing, had been dis-

missed and appellee discharged.

It is insisted by appellant, that there was probable cause

for instituting the prosecution. On this fact the controversy

turned.
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There was much testimony on both sides fairly submitted to

the jury. It seems there was a question whether or not Mc-

Dowell, who borrowed the jack-screws of appellee, did so as

the agent of appellant. It is useless to examine all the evi-

dence upon this point ; it is sufficient to say that the weight

of the evidence is, that appellee did not so testify at either

trial before the magistrate.

We have examined the evidence carefully, and can not

find anything in it to justify a prosecution for perjury against

appellee. It is not proved appellee testified as appellant, in

his affidavit for the warrant, swore he did.

All the facts and circumstances have been carefully scanned

by the jury, and we coincide with them in the opinion that

there was no probable cause for the criminal prosecution. It

is a very serious matter to cause a citizen to be arrested on a

charge so infamous as that of perjury, and he who does so

should be careful to see that he is able, when called upon, to

show probable cause for the arrest. This, appellant has failed

to do, and the judgment must stand.

Judgment affirmed.

Chicago, Burlington & Quincy Railroad Co.

v.

William Seirer.

1. Negligence—repairing fence. Where a person's cattle break through

the fence on the side of a railroad track, and the owner of the cattle re-

pairs it with defective materials, in a temporary manner, but it is appa-

rently sufficient, and his cattle again break through the same place, and are

killed, and it appears that he knew that the fence thus repaired was defec-

tive, and he failed to notify the employees of the company : Held, that he
was guilty of negligence. The owner of adjoining lands has no right to

remain inactive and let his cattle get upon the railroad track through the

known deficiency of the fences along the road. When he undertook to
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repair the fence, and did it negligently, and failed to notify the company,

he became liable for the natural consequences of his negligence.

2. It was not error for the court to amend an instruction so as to inform

the jury, in such a case, that the company should have had notice that the

fence apparently good was defective, before they would be liable for the

injury to the stock. But the failure on the part of the owner to use reason-

able efforts to notify the company of such defects, in any case where the

defects are known to the proper agents of the company, would not justify

the company in failing to repair.

3. In such a case, it was error for the court, without limitation or qual-

ification, to instruct the jury that, if the fence was defective, the company

were liable. It should not, under the facts in the case, have laid down the

rule of absolute liability.

Appeal from the Circuit Court of Warren county ; the

Hon. Arthur A. Smith, Judge, presiding.

Messrs. Kidder, Norcross & Glenn, and Mr. B. C. Cook,

for the appellant.

Mr. James W. Davidson, for the appellee.

Mr. Justice McAllister delivered the opinion of the

Court

:

This was an action under the statute, brought by appellee

against appellant, in justice's court, to recover the value of a

cow and steer of appellee, which had been killed upon appel-

lant's track running through or adjoining appellee's farm.

Appellee having obtained judgment in that court, appellant

took an appeal to the circuit court of Warren county, wherein

the cause was tried before a jury, who returned a verdict in

favor of appellee, assessing his damages at $85. Appellant

moved for a new trial, which was overruled by the court, and

judgment given upon the verdict. All the evidence, instruc-

tions and exceptions were preserved by a bill of exceptions,

and the case brought here by appeal.

It appears, by appellee's own evidence, that, about a year

prior to the killing of the cattle, they broke down the fence

and got upon the railroad track, and he undertook to repair
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the fence where so broken ; that he put on a board of his own and

nailed it; that at the time the cow and steer got on the track

and got killed, they broke through the same place, and he says

that the fence at the place where they got through this last

time was insufficient to turn stock ; that he saw the place where

they got through, the day before.' There were four boards on

the fence where the cattle broke through ; one of these boards

he put on himself; it was not a good board, but it looked

well enough. There was (meaning at the time of the first

breach) one broken board, but it was repaired by him by put-

ting another in its place, and by nailing one perpendicularly

on the four boards, and this was on the side next his pasture;

that this was done temporarily; he just tacked them on; that

he never notified the defendant, or any of its agents, that the

fence was out of order. He told one of the section hands,

whose name he did not know, that the fence had been broken

down, and that he had fixed it up, but should not fix it again.

This was the only evidence as to the insufficiency of the fence*

Appellant introduced evidence tending to show that the

company kept a section agent, whose business it was to look

after the fences ; that this locality was in his section ; that he

was along there, in the performance of his duty, the morning

before the cattle were killed ; that the fence was good and suf-

ficient, to all appearances; that it was made of cedar posts 10

inches in diameter, with four boards ; that the boards were bat-

tened at every pos't, put on with 16-penny nails, and about

eight nails to each batten, and that the fence was five or five

and a half feet high, being four boards.

The case made by appellee's own evidence is simply this:

Sometime before the injury happened his own cattle had bro-

ken down a portion of the fence between the railroad track

and his pasture. Without notifying appellant, or any of its

agents, he undertakes to repair it, and, in doing so, seems to

have knowingly made and left it insufficient. He testified

that the board he put in was a bad one, though it looked well

enough ; that he only tacked up the boards temporarily, and
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it was insufficient at this place to turn stock. With this knowl-

edge, he permitted his stock to run where they were continu-

ally exposed to the danger of getting upon the track by means

of this defective portion of the fence.

In Foley v. New York Central Railroad, 16 N. Y. R. 476,

Mr. Justice Selden said :
" There is no doubt that, although

the statute imposes upon the railroad company the absolute

duty of maintaining fences, yet a duty in this respect also de-

volves upon the proprietors along the road. They have no

right quietly to fold their arms and voluntarily permit their

cattle to stray upon the railroad track through the known in-

sufficiency of fences which the corporation are bound to main-

tain."

The law, certainly, will not permit a man to set a snare for

his own cattle, voluntarily expose them to it, and then to re-

cover of somebody else for the injury thus received.

If the fence were originally a suitable one, and there is no

evidence that it was not, it was the duty of appellee to notify,

or make reasonable efforts to notify, the company of the defect

occasioned by his cattle breaking down a portion of it, unless

he was prepared to show that the defect was known to some

agent of the company whose duty it was to communicate in-

formation of the fact to the officers having charge of such

matters. But if he volunteered to repair it, without attempt-

ing to give such notice, we are unable to see why the same con-

siderations of public policy which dictated the passage of the

act requiring railroad companies to erect and maintain suffi-

cent fences along their tracks, would not devolve the duty

upon him to use reasonable care and skill, to make it sufficient;

and if he fail in that duty, why the law would not hold him

liable for all the ordinary natural consequences. If a man
volunteer to repair a bridge which others, and not he, are

bound to repair, and in doing so, knowingly puts in rotten,

unsafe and insecure planks, and another's team fall through

and get injured in consequence, would it be contended that
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such volunteer was not liable? Did he not create the nui-

sance? But what would be said if his own team should get

injured by falling through the same planks, and he seek to re-

cover of those bound to repair?

It is apparent, from the undisputed testimony, that appellee

was guilty of a considerable degree of negligence, if he did

not actually cause the injury.

The counsel for appellant urge that the court erred in

amending the following instructions :

6th. That, if the jury believe, from the evidence, that the

plaintiff in this case was interested in having a good fence

maintained along the railroad track, when the cattle got upon

the track, and knew that the fence was insufficient where he

had repaired it—amended by the court, (" and it appeared to

be sufficient without examination ")—and failed to notify the

railroad company of such defect, or some one in its employ,

then the plaintiff cannot recover in this action. Amended by

the court, (" unless the railroad company was guilty of neg-

lect on their part/')

8th. That, if the jury believe, from the evidence, that the

plaintiff fixed the fence at the place where the cattle broke

through it, and fixed it in such a manner as to cause it to ap-

pear to the defendant to be a sufficient fence, although in truth

and in fact it was not a sufficient fence, then the jury must

find for the defendant. Amended by the court, ("unless he

notifies defendant of the insufficiency of the fence.")

The 6th instruction, whether taken as asked or after the

first amendment made by the court, did not correctly embody

the proposition of law intended, because it wholly omits the

hypothesis of the defect not having been known by the proper

agent of the railroad company from other sources.

The failure of the owner or occupant of adjoining land to

use reasonable efforts to notify the company of defects, will

not defeat the recovery in any case where such defects are
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known to the proper agent. Shearman & Red. on Neg. p. 546,

sec. 470.

The 8th instruction was not correct as asked. It should

have contained the hypothesis that the defect was unknown to

the appellant or its agents. It might have been constructed

in such a manner as to cause it to appear to the defendant to

be a sufficient fence, when it was not, and still the defect be

known to defendant. The proposition intended seems to be,

that the plaintiff so fixed the fence as to deceive the defendant

by having it supposed that the fence was sufficient when it

was not, and defendant being so deceived, was thus prevented

from making the repairs. It is too obscure, and we should be

unwilling to reverse for refusing it altogether.

But the court gave to the jury, on behalf of appellee, the

following

:

1st. That it is the duty of the railroad company, within six

months after building their road, to erect and maintain good

and sufficient fences along the side of their road to prevent

cattle, etc., from straying thereon. If the jury believe, then,

from the evidence, that the C, B. & Q. road has been running

for more than six months; and if the jury further believe,

from the evidence, that said company failed to keep and main-

tain such sufficient fence, by reason of which failure the cattle

of the plaintiff strayed on said road and were killed, they will

find for plaintiff and assess his damages at such sum as they

think the plaintiff entitled to receive, not exceeding $100.

This instruction declares the absolute liability of appellant,

without reference to the breach of any correlative duty on the

part of appellee. It Avas too broad, and, under the evidence

in this case, should not have been given.

The judgment of the court below must, therefore, be re-

versed and the cause remanded.

Judgment reversed.
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Syllabus. Statement of the case.

Henry M. Shephakd

v.

Joshua Ehodes et dl.

1. Limitations. A claim against an estate not presented within two

years of the grant of letters testamentary or of administration, is barred

by the statute, except it may share in any estate discovered after the ex-

piration of the two years.

2. Will—letters of administration—letters testamentary. Where a per-

son died in the State of Pennsylvania, leaving a will, and having property

and creditors in this State, letters of administration were granted in this

State without it being known that there was a will, but on its discovery it

was probated and recorded, and the letters of administration were revoked,

and letters with the will annexed were granted to another person : Held,

that the grant of the first letters was not void, but voidable, and the acts

performed by the first administrator are binding in a collateral proceeding.

3. Administration—invocation. Under our Statute of Wills, upon

the revocation of letters of administration on the discovery and probate of

a will, the various acts done and performed under the first grant of let-

ters are binding until set aside in a direct proceeding. The court having

jurisdiction of the person and the subject matter, its act is not void in

granting letters, although it may have proceeded erroneously.

4. Claim against the estate—when to be presented for allowance. In

such a case as this, claims, to share equally in the distribution of assets,

should be presented for allowance within two years from the grant of the

first letters of administration. The limitation of two years begins to run

from that time, and it is error to allow a claim to be paid out of assets

inventoried within two years from the first grant of letters. A claim ex-

hibited after that time should, if established, be allowed and paid out of

assets discovered after the expiration of two years from the grant of the

first letters.

Appeal from the Superior Court of Cook county; the

Hon. Joseph E. Gary, Judge, presiding.

Charles W. Rickitson, a citizen of Pennsylvania, died in

Pittsburgh, in that State, on the 27th day of September, 1866,

leaving a will, which was probated in the proper court in that

State on the 15th day of October, 1866. The executors named
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in the will renounced, and letters of administration, with the

will annexed, were granted to William Phillips. Deceased

left assets in Cook county, in this State. On the 5th day of

August, 1867, Benjamin F. Quimby, a creditor of Rickitson,

residing in Cook county, applied to the probate court of that

county and obtained letters of administration on the estate.

On the 6th day of May, 1868, Quimby, having learned that

Rickitson died testate, filed his petition in the probate court,

stating the fact, and asking that his letters be revoked, and

letters with the will annexed be granted, which was done, and

letters with the will annexed were issued to Henry M. Shep-

hard. They bear date May 8th, 1868.

On the 20th of Jnly, 1869, Quimby recovered a decree in

the United States Circuit Court, in the Northern District of

Illinois, against Shephard as administrator of the estate of

Rickitson, for $30,048.81, which was subsequently allowed

against the estate in the probate court of Cook county.

On the 14th day of December, 1869, Phillips, the Pennsyl-

vania administrator, filed a claim for $39,580.38, as due to

Rhodes & Rhodes & Co., and which Phillips had purchased

in October, 1869, for $30,000, of the assignee in bankruptcy

of that firm.

On the 2d day of February, 1870, this claim of Phillips

was allowed by the probate court of Cook county, payable

pro rata out of other estate of deceased than that inventoried

within two years from the grant of letters to Quimby, as

might be discovered subsequent to the expiration of the two

years. From this order Phillips appealed to the Superior

Court of Cook county, where the judgment of the probate

court was reversed and the claim was allowed for $30,000,

with interest, to be paid in due course of administration, and

the judgment was so entered. From that judgment Shephard

appeals to this court, and assigns errors.

Messrs. Goudy & Chandler and Mr. Melville W. Ful-

ler, for the appellant.

Mr. J.Y . Le Moyne, for the appellees.
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Mr. Justice Thornton delivered the opinion of the Court

:

The deceased died testate, in Pennsylvania, where his will

was proved and recorded. At the time of his death he had

creditors, and owned real estate, in Illinois.

Without any knowledge of the existence of the will, letters

of administration were granted to Quimby, in this State, and

after the discovery of the will they were revoked, and letters

with the will annexed were granted to appellant.

If the letters to Quimby were valid, then the claim of ap-

pellees is barred, having been presented after the lapse of two

years from the grant of the letters, and it was error to allow it

to be paid in the due course of administration.

The only question, therefore, presented by the record, is,

were the first letters void, or only voidable ?

It is laid down in Toller's Law of Executors, p. 119, that a

grant of administration, before probate and refusal, shall be

void if the will shall afterwards be proved, although it were

suppressed or its existence were unknown. The author de-

clares the administration a nullity in such case, because the

interest of the executor is incapable of being divested. This

is referred to and relied upon by counsel for appellees, to show

the grant to Quimby void.

There is a difference in the facts between the case sup-

posed and the one at bar. In this case the probate had been

made, and the executors had refused to accept, before the ap-

pointment of Quimby. The grant of administration to him

did not, therefore, divest the executors. They had voluntarily

deprived themselves of all right and interest, and the reason

assigned for the nullity of the administration did not exist.

Reference was also made to 1 Williams on Executors, 367,

where it is said, "If administration be granted on the con-

cealment of a will, and afterwards a will appear, inasmuch as

the grant was void from the commencement, all acts performed

by the administrator in that character shall be equally .void."
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The same author says, on page 370, that, whether the ad-

ministration be void or voidable, a bona fide payment to the

administrator of a debt due to the estate will be a legal dis-

charge of the debtor. See, also, Toller, 129. It was also

held, in Allen v. Bundas, 3 T. 125, that the payment of money

to an executor who had obtained probate of a forged will, was

a good discharge.

If all the mesne acts of an administrator, between the grant

of letters and the revocation', are void, then there is a mani-

fest inconsistency in the reasoning in the books to which ref-

erence has been made. From a careful reading of the text of

Toller and Williams, both writers make a marked distinction

between revocation on appeal and on citation. An appeal

suspends the grant, and upon reversal it is as if it had never

been ; and hence, upon appeal and reversal, the intermediate

acts of the administrator are invalid. The object of the cita-

tion is different ; it is to countermand or revoke the former

letters.

In this case, the revocation partook somewhat of the char-

acter of a citation. The first administrator had been ap-

pointed for ten months, and upon discovery of the will pre-

sented his petition for letters with the will annexed. The

court then revoked the administration and appointed appel-

lant.

The principles of law adverted to, as laid down in the

books, can not be strictly applicable to this case. The exec-

utors had renounced before the grant of administration, and

the test that the grant must be in derogation of the ri^ht of

an executor did not exist.

Even if it were the rule of the common law that letters of

administration were void where a will was in existence, we do

not think, in view of our statute, that the rule obtains in this

State.

The chapter of the statute entitled "Wills," provides, in

the condition of the bond required to be given by each admin-

istrator, that if a will should afterwards appear and be proved
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in court, and letters testamentary be granted thereon, the ad-

ministrator shall deliver up the letters of administration. It

is enacted by section 71, as follows : "If, at any time after

letters of administration have been granted, a will of the de-

ceased shall be produced and probate the'reof granted ac-

cording to law, such letters of administration shall be revoked

and repealed, and letters testamentary, or of administration,

with the will annexed, shall be granted in the same manner

as if the former letters had not been obtained." Section 72

provides for the repeal and revocation of letters granted upon

a will, where the latter has been annulled by due course of

law. Subsequent sections confer the power to revoke and

repeal letters for numerous causes.

It would, therefore, seem that the legislature had provided

for the case at bar. The power to repeal, implies the power

to make, a law. The revocation of an order or decree must be

the act of an authority which has the power to publish it.

The power to revoke and repeal letters of administration upon

the production and probate of the will, necessarily presup-

poses the power to grant the administration.

Chancellor Kent, (2 Vol. Com. 413), says: "It is the

received doctrine, that all sales made in good faith, and all

lawful acts done, either by administrators before notice of a

will, or by executors or administrators who may be removed

or superseded, or become incapable, shall remain valid, and

not be impeached on any will appearing, or by any subsequent

revocation."

InWight v.Wallbaum, 39 111. 554, this court held, that any

mistake in the grant of letters of administration did not make

them void ; that, whether a will was properly proved or not,

could not affect the validity of the letters or a sale of property

made by the administrator ; and that, .where jurisdiction ex-

isted of the subject matter and of the parties, the judgment

must be conclusive, except in a direct proceeding for its re-

versal.

20—60th III.
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This is not a direct proceeding for the reversal of the grant.

The question as to the validity of the first letters arises col-

laterally. In this case, it is as necessary to hold the grant

voidable only, for the protection of creditors, and to make the

bar of the statute effectual, as if third parties had acquired

rights from a sale of property, or other acts of the administra-

tor. If the first grant was void, the creditor who presented

his claim within two years will receive no reward for his vig-

ilance, for the assets must be shared with creditors who have

been less diligent.

The county court had cognizance of the subject matter ; the

proper application was made, and the judgment of the court

was properly exercised. The grant of administration was,

then, made by a court of competent jurisdiction.

The judgment was for a legal purpose, to reach the .property

of the deceased for the satisfaction of his debts, and, under

the facts, was not in derogation of the rights of the executors.

The claim of appellees should have been allowed to be paid

out of any estate to be discovered subsequent to the bar of

the statute, which commenced to run from the date of the first

grant of letters.

The judgment is reversed and the cause remanded.

Judgment reversed.

John A. McLennan

v.

William V. Johnston.

1. Mistake—misdescription of lands conveyed. When lands, verbally

ed to be sold, are found misdescribed, or other lands are described in-

stead, a court of chancery will order a proper conveyance.

2. Parol evidence is competent to fix the intention of parties.

a<rr
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3. Statute op frauds. The fact that the intention of parties is shown

by parol evidence of the original agreement, does not bring the case within

the statute of frauds, when the proceeding seeks, not the specific perform-

ance of an executory contract, but the correction of a mistake in an

executed contract.

4. And parol evidence may be received to show a" mistake in a written

instrument, whether required by the statute of frauds to be in writing or

not.

5. Non-joinder—parties. A grantee who, having title by a wrong de-

scription, sells a portion of his purchase, following the erroneous descrip-

tion, must, in seeking relief against his own grantor, make his own grantee

a party defendant. Omission to do so is fatal.

6. Re-conveyance. He should also tender a reconveyance, and the

court, in decreeing the correction of the original error by a new deed,

should require him to return the title he erroneously received.

Appeal from the Circuit Court of Cook county ; the Hon.

E. S. Williams, Judge, presiding.

Mr. James S. Murray, for the appellant.

Messrs. Brainard & Calkins, for the appellee.

Mr. Justice Sheldon delivered the opinion of the Court

:

In March, 1870, the appellant, McLennan, was the owner

of two sub-lots, one described as the south 50 feet of lot 18,

and the other as the south 50 feet of the north 100 feet of lot

23—both situated in the same block, the former fronting east,

and the latter west.

Both pieces had been previously purchased from the appel-

lee, Jolinston, and McLennan finding himself unable to meet

the payment of an unpaid portion of the purchase money about

to fall due, an arrangement was made between the parties,

whereby Johnston bought back one of the lots at a fixed price.

Some weeks after this arrangement was made, it was perfected

(as was supposed at the time) by the execution of a deed from

McLennan to Johnston, and receipt of the consideration.

Subsequently, Johnston, as he claims, discovered a mistake

in the description of the lot in the deed, it being described as
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the south 50 feet of the south 100 feet of lot 23, when it should

have been described the south 50 feet of lot 18, and to correct

this alleged mistake, this bill was filed by Johnston on the

13th day of September, 1870.

McLennan, in his answer, alleges that, since the execution

of the deed, the complainant had altered the description in it

from the south 50 feet of the north 50 feet of lot 23, to the

south 50 feet of the south 100 feet of lot 23, and that by reason

of such fraudulent alteration, complainant ought not to re-

ceive any relief from a court of equity.

Undue pains, as seems to us, have been expended to fix upon

the complainant a fraud in this respect. There is no doubt

that a change was made in the word indicated, after the deed

was written, by an alteration of the letter "N" to "S."

The deed, after having been drawn up, was sent to McLen-

nan to execute, who testifies that he examined the deed in the

presence of two room mates of his, and the alteration had not

then been made, and his two room mates testify to the same,

saying they read the deed. The deed was written by one Mun-
son, at the request of Johnston, as the latter testifies, and that

after being drawn, Munson handed it to him, and upon look-

ing at it, as his eye fell upon the word "North," he instantly

discovered a mistake, as there was no word north in the de-

scription of the lot he had bought, it being the south 50 feet

of lot 18, and named it to Munson, who immediately altered

the letter "N" to "S." Munson testifies to the same fact,

that he himself made the alteration at the time, before the

deed went out of his possession. McLennan did not-own the

south 50 feet of the south 100 feet of lot 23, but did own the

south 50 feet of the north 100 feet.

No motive has been suggested, and we can conceive none,

which should have induced Johnston to fraudulently change the

description from a piece of ground that McLennan did own, to

one that he did not own. We feel satisfied, from the evidence,

that this alteration was made with innocent intent, before the

execution of the deed.
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As to the alleged mistake, the parties directly oppose each

other in- their testimony, Johnston testifying that the subject

of the purchase and sale was the east front, the south 50 feet

of lot 18 ; and McLennan, that it was the west front, the south

50 feet of the north 100 feet of lot 23. The deed appears to

have been prepared on the part of Johnston, and sent to

McLennan for execution, and executed by the latter out of

the presence of Johnston.

Munson testifies that he was temporarily occupying an office

with Johnston ; that the latter requested him to make out the

deed, handing him an abstract for the purpose; that he made

one out for the south 50 feet of lot 18, as he believes ; that

Johnston called his attention to an error he had made in the

amount of an incumbrance he was to assume, being double the

true amount; that witness then destroyed that deed ; that sub-

sequently, on another day, Johnston renewed his former request

to draw the deed, and witness took the abstract and made out

the deed in question, Johnston being out of the office, as he recol-

lects, at the time the deed was drawn; that Johnston came in

somewhat in haste ; remarked that witness had made another

mistake; that it was the " south," instead of the "north;"

that witness took the deed and made the alteration in that

respect, in the manner which has before been adverted to;

that Johnston then took the deed and put it in his pocket,

without reading it, as witness thinks.

The abstract, which appears in evidence, contains a descrip-

tion of both pieces of land, with the names of the same par-

ties ; the east front lot, the south 50 feet of lot 18, being at

the bottom of the first page of the abstract, and the west front

lot, the south 50 feet of the north 100 feet of lot 23, at a cor-

responding place on the second page ; and Munson explains that

the way the mistake occurred, was in copying the description on

the second page of the abstract, instead of the one on the first

page ; that he was not particularly acquainted with the property.

He states that Johnston had made a pencil mark on the abstract
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against the south 50 feet of lot 18, as the lot to be included in

the deed. That pencil mark so appears upon the abstract.

Johnston gives substantially the same testimony as Munson
upon the same points.

It appears in evidence that Deverell, the trustee in the orig-

inal trust deed from McLennan to Johnston, was present at,

the time of the delivery of the deed from the former to the

latter, and released the deed of trust, at which time McLen-
nan offered to sell him his remaining lot for $1000. McLen-
nan says that this was the east front, the south 50 feet of lot 18.

Now he admits that was higher ground and more valuable than

the west front which he claims he sold to Johnston; and Johnston

testifies that in his sale to McLennan, but a short time before,

a difference of $5 a foot was made in the price of the lots, the

east front being sold at $30 per foot, and the west at $25; and

that, in buying back the east front, he paid the, same amount

as the difference in value between the two fronts, and $100 in

addition, and there is no contrary testimony as to this compar-

ative difference in value.

Now, it is not in exact harmony, that McLennan should sell

the west front lot, the inferior one, to Johnston for $1300, the

price he admits he got for it, and, at the same time, offer to

sell the more valuable one to Deverell for $1000. We may
fairly take $250 as the difference in value, from the evidence,

and if the latter lot was worth but $1000, Johnston, as the

fair value of the other, should have paid only $750 instead of

$1300. This indicates that it was the west front lot, the infe-

rior one, which McLennan then offered to sell to Deverell, as

the latter clearly so understood.

Turner, a clerk in the office of Johnston, testifies to a con-

versation between the parties, about the middle of May, as he

thinks, when a check was given by Johnston to McLennan,

and that he heard them talking about $5 more for the east

front than for the west front; and to another one, in the latter

part of June or July, when Johnston told McLennan there
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was a mistake in the deed; that he had deeded him the wrong

front. And McLennan replied there was no mistake ; that he

intended to deed him the east front, and he had done so.

Upon a review of all the testimony, we are satisfied with

the correctness of the finding of the court below, of the exist-

ence of the mistake as alleged, and with the decree for its cor-

rection.

The statute of frauds was set up, and is relied on, in de-

fense.

It is true, the bill alleges that the defendant entered into a

verbal agreement with the complainant for the sale and con-

veyance of the lot in question, and prays the defendant may

be ordered to specifically perform the agreement. It also sets

forth that the defendant, affecting to comply with the agree-

ment, pretended to convey the lot, but that, through ignorance

or mistake, or fraudulently and wrongfully, he conveyed a dif-

ferent one.

The bill is not properly one to enforce the specific perform-

ance of an executory contract, but to correct a mistake in an

executed one, and parol evidence may be received to show a

mistake in a written instrument, whether it is one given in the

case of a contract required by the statute of frauds to be in

writing or not. The statute does not apply to such a case.

Adam Eq. 85, 169, and cases collected in notes; also cases

cited in note to Woolbum v. Hearn, 2 Lead. Cas. Eq. 570.

It appears, however, that, on reception of the deed from

McLennan, Johnston directed a deed to be made out to one

Miss Quincy, of the south 30 feet of the lot described in the

deed, which was done, and the deed executed by Johnston.

We think Miss Quincy should have been made a party, in

order that she might be bound by the decree, so that McLen-

nan might not hereafter be exposed to a liability to her, on the

covenants contained in his deed to Johnston. It would have

been proper, too, to have required Johnston to release to

McLennan all claim to the lot embraced in that deed.
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For want of a necessary party, the decree is reversed and

the cause remanded, with leave to amend the bill by adding

parties, and for further proceedings in conformity with this

opinion.

Decree reversed.

Timothy Weight

v.

The City of Chicago.

Special assessments—in the city of Chicago—by whom the character of

the improvement to be determined. An ordinance of the city of Chicago di-

rected a certain street to be curbed with curb walls "where the same are

not now already built, and where the same are not now in a good and

sound condition," the work to be done under the superintendence of the

board of public works: Held, the ordinance vested the board of public

works with a discretion required to be exercised by the common council

alone, and was void.

Appeal from the Superior Court of Cook County ; the

Hon. Joseph E. Gary, Judge, presiding.

This was a proceeding in the court below for a judgment

upon a special assessment warrant, which resulted in a judg-

ment against the property upon which the assessment was

made, from which the owner appealed. ,

Mr. Daniel L. Shoeey, for the appellant.

Mr. M. F. Tuley, Corporation Counsel, for the appellee.

Per Curiam : The ordinance under which the assessment

in question was levied, orders that West Randolph street,

from the west line of Halstead street to the east curb line of

Carpenter street, be curbed with curb walls where the same are

not now already built, and where the same are not now in a good
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and sound condition ; and that said street, from the west line

of Carpenter street to the western terminus of said Randolph

street, at Union Park, be curbed with curb stones where the

same are not already set, and where the same are not now in a

good and sound condition ; and that said West Randolph

street, from the west line of Halstead street to the west ter-

minus of Randolph street, at Union Park, be filled, etc., and

paved with wooden blocks, excepting a space sixteen feet wide

in the middle of said street, from the west line of Halstead

street to the western terminus, etc., now occupied by the tracks

of the Chicago West Division Railway Company, the work to

be done under the superintendence of the board of public

works.

This ordinance vests the board of public works with a dis-

cretion, required to be exercised by the common council alone.

It falls within the decision of the case of Foss v. City of Qii-

cago, 56 111. 354, and is void.

The judgment of the court below is reversed and the cause

remanded.
Judgment reversed.

Elizabeth Palmer

v.

James A. Converse.

1. Deed—reforming of A deed will not be reformed by the decree of

a court so as to make it express something entirely different from what is

written upon its face, except upon evidence of the clearest and most satis-

factory character.

Appeal from the Circuit Court of Henry county ; the Hon.

Geoege W. Pleasants, Judge, presiding.
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Mr. O. E. Page, for the appellant.

Messrs. Hinman & Marston, for the appellee.

Mr. Chief Justice Lawrence delivered the opinion of

the Court

:

This was a bill in chancery, brought by Elizabeth Palmer,

to reform a deed made to her by the defendant, Converse, con-

veying a certain lot in the town of Cambridge. The deed

describes the lot conveyed as having a depth of eighty feet,

and the complainant insists the lot should have extended to a

certain fence, distant about one hundred and ten feet from the

front.

A deed will not be reformed by the decree of a court so as

to make it express something entirely different from what is

written upon its face, except upon evidence of the clearest and

most satisfactory character. After a careful examination of

the testimony in this record, we are satisfied it would not jus-

tify such a decree as the complainant asks.

The premises in question were part of lot 13, as laid out in

the original survey. There were several subdivisions of this

lot, owned by different persons. The defendant not only

owned the portion of the lot now in controversy, and on which

was a building used for mercantile purposes, but he owned a

lot in the rear on which was a stable. A fence separated

these two lots at a distance of about one hundred and ten feet

from the front.

It appears that, for several days previous to the execution

of the deed, Samuel Horn, an agent for the complainant, was

negotiating with the defendant for the purchase of the front

lot. He testifies with entire positiveness that the defendant

pointed out to him the fence as the rear boundary of the lot,

and that it was the lot thus bounded for which he contracted.

The defendant, on the other hand, swears that nothing was

said about the size of the lot. It is to be remarked that Horn

bases his testimony, as to the depth of the lot, entirely on the
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position of the fence. He swears to that as the boundary line,

and not to a depth of one hundred and ten feet. The bill

alleges, not that the lot bought was, by the terms of the con-

tract, to extend north from the front a distance of one hun-

dred and ten feet by measurement, but that it was to run

north to the fence bounding the stable lot. The allegations

of the bill and the testimony of Horn correspond.

The complainant, herself, was sworn, and testified that she

first saw the defendant on the 13th of January, and that he

said the depth of the lot was one hundred and ten feet, and

that nothing was said about the lines. She further testifies,

in chief, that she made him an offer on that day, and in the

evening he called on Horn and accepted the offer.

But, on the cross-examination, she testifies that on the 15th

she went to see defendant and have the deed executed. In

the interview which then occurred, some modification was

made of the proposed terms of the contract in regard to pos-

session, and the complainant, looking out of a window in the

store upon the lot, asked if it extended to the fence. The

defendant replied that it extended to within fifteen feet of the

fence. This was before the execution of the deed.

The complainant's son swears, that when, subsequently to

the execution of the deed, the complainant had an interview

with the defendant, she claimed she had bought to within

fifteen feet of the fence.

However honestly Horn may have sworn that he bought to

the fence, this testimony, from the lips of the complainant

herself, completely disposes of this suit. This bill is based

upon the contract to which Horn swears. It does not allege

the line of one hundred and ten feet as the proper boundary,

but the fence, and in the prayer it asks that the defendant be

decreed to convey to the fence. Yet the complainant testifies

that, before the contract was consummated, she was told by

the defendant that the lot he was selling only extended to a

line fifteen feet from the fence. Upon what ground, in the

face of this testimony, we can be expected to reform the deed
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und carry the boundary line to the fence, we do not under-

stand.

It is true, the complainant also swears the defendant told

her, on the 13th, the lot had a depth of one hundred and ten

feet. It is to enforce the contract alleged to have been made

with Horn, and calling for the fence as a boundary, that this

bill is filed ; and, as we have already shown, the complain-

ant's own testimony tells us she did not understand her pur-

chase in that way. As to her statement in regard to the one

hundred and ten feet, while it is not the contract set up in the

bill, or sworn to by Horn, it rests merely on her own testi-

mony and that of one other witness who chanced to hear the

conversation. But it is met by the face of the deed calling

for eighty feet, which the magistrate, who took the acknowl-

edgment, swears he read over to the parties in the presence of

complainant. Not only that, but he testifies, when he read

the description, he remarked he did not know how far the

eighty feet would reach, and he heard no objections. The

complainant's attention was thus called to the description, and

she did not object, as she certainly would have done if she

had bargained for one hundred and ten feet. Her testimony

on this point is also contradicted by that of defendant. Hav-

ing on one side the testimony of the complainant and of the

witness Shephard, that the defendant said the lot was one

hundred and 'ten feet deep, and on the other the deed itself

calling for eighty feet, and accepted by the complainant, and

the testimony of the magistrate and of the defendant sustain-

ing the deed as it is written, we can not hesitate in saying

that, even if it could be reformed on the evidence of the com-

plainant standing alone, it can not be when contradicted as

this evidence is in the present case.

Decree affirmed.
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Charles C. Mgeller et al.

v.

Alexander McLagan. -

Sale of grain to be delivered at a future time—of keeping the margin good.

A party residing at a distance from the city of Chicago, employed a com-

mission merchant in that city to purchase for him a quantity of wheat, to

be delivered at~a subsequent day. He agreed to allow the commission

merchant one-half of a cent per bushel as compensation for purchasing,

and to advance ten cents per bushel as a margin, and to keep it good at

that sum. It was also understood that when the grain should be delivered,

the commission merchant was to pay for and store the same, holding it to

secure his advances, which, with interest and storage, were to be paid

when the wheat should be sold. The wheat was purchased, and the mar-

gin, as agreed upon, was paid to the commission merchant, and soon after,

the price of wheat began to decline, of which the commission merchant

advised the party for whom he had purchased, and asked for instructions

in regard to the sale of the wheat. Subsequently, the latter was advised

that the margin already deposited had been absorbed by the further de-

cline in the market, and was requested to put up more margin, which he

failed to do, and thereupon the commission merchant sold the wheat at a

considerable loss: Held, the margin not being kept good, the commission

merchant had the right to sell the grain upon the notice given.

Appeal from the Circuit Court of Cook county ; the Hon.

John G. Kogers, Judge, presiding.

Messrs. Nissen & Barnum, for the appellants.

Mr. John J. McKinnon, for the appellee.

Mr. Justice Walker delivered the opinion of the Court

:

In June, 1870, appellee employed appellants, as commission

merchants, to purchase for him ten thousand bushels of wheat,

to be delivered to him at his option at any time during the

following month of July. He agreed to allow appellants one-

half of a cent per bushel as compensation for purchasing, and

to advance ten cents per bushel as a margin and to keep it

good at that sum. It was also understood that, when the

grain should be delivered, appellants were to pay for and store
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the same, holding it to secure their advances, which, with

interest and storage, were to be repaid when the wheat should

be sold. The wheat was purchased, and appellee paid to

appellants, as a margin, $1037.15. At the time of the pur-

chase, appellee was living on the Dixon Air Line Railroad,

some fifty-five miles from Chicago, and between Chicago and

Cortland, his place of residence, with which there was tele-

graphic communication.

On the 24th of the same month appellants wrote to appel-

lee, notifying him of a heavy decline that day, and that the

market was sensitive. They also ask appellee to give positive

instructions in regard to the sale of the wheat, and to state

whether he wanted them to sell if the margin became ab-

sorbed, or to hold it at his risk. To this letter appellants

received no reply. On the 27th they again wrote appellee,

informing him of another heavy decline, and that "the bot-

tom seemed to have dropped out of wheat." They also asked

him to inform them by return mail whether he wished them

to sell the wheat should prices decline to $1.05j, or whether

he Avould send them more margin. On the next morning

appellants sent him two telegrams. The first said, "Answer our

yesterday's letter by telegraph on receipt of this." The sec-

ond said, "Answer my dispatch of this morning immediately.'''

Appellee answered, "Please hold that wheat until you get my
letter." On, the 28th, wheat declined to $1.03}, which more

than exhausted appellee's margin, but they did not sell, as

they say, hoping the letter would bring the necessary margin.

On the 28th, appellants again wrote : "Your margin was

absorbed when prices touched $1.05 to-day. We received

your dispatch before the decline to $1.03}, and did not sell

your wheat, awaiting your letter of to-day. Our market is

badly demoralized, and there is no telling how low prices may

go. The bears are using their influence to break down prices,

in view of the anticipated large delivery on the first of July,

and we shall have to take in your wheat, pay for it and carry

it. Awaiting your letter, we remain, etc."
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Appellee also, on the 28th of June, wrote appellants as fol-

lows :
" I do not want that wheat sold yet ; I can put up more

margin the last of the week; I think wheat will react the

first of the month; it is a heavy loss for me at this present

time; could it not be sold for the last half of July, so as to

save something if we should conclude to sell ? If you can get

along without telegraphing so much I will be much obliged
;

it is quite expensive ; no rain here yet—crop all gone up, ex-

cept corn."

On the 29th, appellants wrote as follows : "Your favor of

yesterday was duly received and contents noted. We are very

sorry that the market has gone against you ; nobody expected

to see such a decline in so short a time
;
prices declined this

A. M. to $1.00, but reacted and advanced to $1.07, closing this

p. M. at four o'clock between $1.04 and $1.05. The sellers of

your wheat informed us to-day that they will deliver the

wheat on the first day of July
;
please send us an additional

margin of $1000, and we will carry the wheat for you as long

as it remains in good condition in our elevator. Should wheat

get out of condition, we shall be compelled to sell out to the

best advantage. There have been rumors of bad condition

for the last six weeks, but they have never been substantiated,

and are considered to be gotten up by the 'bear clique' to

further their interest. Awaiting your immediate reply, we

remain," etc.

Appellee says he received this letter on the 30th, and imme-

diately answered as follows: "Your favor of the 29th is re-

ceived. I hope you will not give yourself any uneasiness in

regard to more margin ; it is quite hard to collect money just

at present ; I may have to send you some good securities.

How long do you think it will be before it will be known

whether wheat is hot or not ? What will it cost per bushel to

carry it fifteen or thirty days? Perhaps it may be so that it

can be sold for the last half of July and save something."

On the same day appellants also wrote as follows: "With

reference to our letter of yesterday, we inform you that we
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have sold out your wheat, to-wit: 5000 s. July at 1.04, and

5000, same option, at 1.04J. The condition of the wheat in

our elevators is rather doubtful, and we did not feel like pay-

ing out good money for doubtful property. One cargo was

being loaded at the Central Elevator to-day, and a large por-

tion of the wheat was out of condition. We will not render

account sales for this transaction, as we are prepared to assist

you in making up your loss without charging another com-

mission. We have refused to carry regular receipts of wheat

for several of our customers for less than fifty cents per bushel

margin on account of the uncertainty of the condition, and

most of them have changed their deals to seller last half of

July, paying the enormous difference of eight and nine cents

per bushel. Let us know what we can do for you."

Appellee swears that he, at this time, had both the money

and security to put up the additional margin, but he does not

say that he offered to put it up otherwise than as proposed in

his letters. Appellants swear that they purchased on the

terms that appellee was to keep his margin good, and they

were to carry it after it should be delivered, and charge appel-

lee the usual rates of storage and interest. It was proved that

the usage and custom of commission men in the city is, to

require ten cents per bushel on grain as a margin, and that in

cash. Such is shown to be the rule of the board of trade,

and with business men. It appears that appellants would have

been required to pay $11,700 had the wheat been delivered on

the first day of July. This would have exceeded the margin

some $87 as we understand it.

Appellants notified appellee that his margin was absorbed,

and on the 27th he was asked whether appellants should sell

if prices declined so as to exhaust his margin, or whether he

would put up more margin. Here the alternative was pre-

sented, either to sell, or put up additional margin if the for-

mer deposit should be absorbed. They, on the 28th, notify

him that the decline had more than absorbed his margin, and

they notified him the seller had chosen to deliver on the first
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of July ; that wheat was heating in some of the elevators; and

still he does not send a deposit to make his margin good, or

give any orders to sell. He, it is true, says he does not want

the wheat sold, but takes no steps to prevent it. He recognized

the right of appellants to call for an additional deposit by say-

ing he could send it the last of the week, and as a reason for

not sending it at once, says that it was difficult to make col-

lections.

From all the evidence in the case, we have no hesitancy

in saying that appellants had the right to sell if the deposit

was not kept good upon the notice they gave.

It might be urged that their statement in the letter of the

28th, that there would be a large delivery on the first of July,

and they would have to take in appellee's wheat, pay for it

and carry it, implies appellants were under obligation to do

so, and appellee may have relied upon that statement. This,

we do not think, is a fair construction of the language. They

were urging him to deposit more money, according to the

agreement, or direct them to sell. As we understand the

usage in such cases, if he had kept his margin good they

would have been required, on the delivery of the grain, to pay

for it and store it as long as the margin should be kept good,

and he paid interest and commissions. But they were not

bound to do so except upon these conditions. This language,

then, had reference to his keeping a sufficient deposit in their

hands, and was used to remind him of the necessity of putting

up the margin if he desired to carry the wheat. The evidence

fails to sustain the verdict, and the court below should have

granted a new trial.

The judgment of the court below is reversed and the cause

remanded.

Judgment reversed.

21—60th III.
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City of Chicago

v.

Harriet A. Fowler.

1. Obstruction op streets—notice to the municipal authorities. In

an action on the case against the city of Chicago, for negligence in per-

mitting a portion of one of its streets to be obstructed by a rope stretched

and attached to stakes set in the street, and failing to place any sign of

warning to protect travelers from the danger, by means of which the

plaintiff, while traveling the street, was thrown from her carriage and

severely injured, where there was no proof of actual notice to the city

authorities of the obstruction, but it was proved that the street in question

was one of the most fashion able and crowded thoroughfares in the city, the

fact that the street was so obstructed for at least two days and nights pre-

vious to the accident, was regarded as sufficient, in view of the importance

of the street and the throng of carriages and pedestrians that crowded it,

to charge the city authorities with notice of the existence of the obstruc-

tion, and as affording them time to have provided against accidents by

lighting the street or otherwise signaling the danger.

2. New trial.—excessive damages. While, in this case, a verdict for the

plaintiff of $4400 was regarded by the court as much greater than they

would have allowed, and the injury did not appear to them to be exclu-

sively attributable to the accident, yet the damages were not considered so

excessive as to warrant them in disturbing the verdict on that ground.

Appeal from the Circuit Court of Cook county ; the Hon.

Henry Booth, Judge, presiding.

Mr. I. N. Stiles and Mr. John Lewis, for the appellant.

Mr. E. W. Evans, for the appellee.

Mr. Justice Breese delivered the opinion of the Court

:

This was an action on the case for negligence in permitting

a portion of Michigan avenue to be obstructed by a rope

stretched and attached to stakes set in the street, and failing

to place any sign of warning to protect travelers from the dan-

ger, by means of which the plaintiff, while traveling this street,

was thrown from her carriage and severely injured.
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There was a verdict and judgment for the plaintiff for

$4400. To reverse this judgment the defendant appeals.

The duty of an incorporated city to keep its streets and

important thoroughfares free from obstructions, and in a safe

condition for all persons who may use them, has been often

discussed by this court, and we have no desire to add anything

to what was said in Browning v. The City of Springfield, 17 111.

143 ; City of Bloomington v. Bay, 42 ib. 503 ; City of Springfield

v. Le Claire, 49 ib. 476 ; City of Chicago v. Johnson, 53 ib. 91,

and City of Sterling v. Thomas, ante, p. 264, and other cases.

The point in this case is, notice on the part of the city au-

thorities of this obstruction. There was no actual notice

proved, but it was proved that the street in question was one

of the most fashionable and crowded thoroughfares in the

city, and that this guy rope had been there at least two days

and nights, a time sufficiently long, when we consider the

importance of the street and the throng of carriages and pedes-

trians who crowd it, for the authorities to have known of its

existence, and to have provided means by lighting the spot, or

otherwise to signal the danger. This question of notice by

lapse of time was fairly left to the jury, and they have found

in favor of appellee, and we can not say they erred in so

finding.

We perceive no objection to the instructions, nor can we
say, though the damages are much greater than we should

have allowed, that they are so excessive as to warrant us in

setting the verdict aside on that ground. The opinions of

medical men as to the true condition of appellee after the acci-

dent, and the extent of the injury, were before the jury, and

they have felt justified in placing a very high valuation upon

an injury which does not appear to us to be exclusively at-

tributable to this accident. Yet we can not say the injury was

not quite serious, entitling appellee to the damages awarded.

The judgment must be affirmed.

Judgment affirmed.
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Syllabus. Opinion of the Court.

Mary Hemingway et al.

v.

The City of Chicago.

1. Special assessment—to open an alley—notice. In a proceeding to

levy a special assessment to open an alle3r
, the notice is sufficiently certain

if it states the location of the alley and the land to be taken, in the lan-

guage of the ordinance, giving the numbers of lots in the block and the

portions to be taken for the alley. This is a compliance with the charter.

2. Dedication of way for alley. Where ground has been set apart

as a private alley, or conveyed to adjoining property owners as a private

alley, although used by the public as a pass way without hindrance, such

acts do not amount to a dedication to the public, as the intent to dedicate is

wanting.

3. Notice—certificate of 'publication. Where a notice that an assess-

ment has been completed, and that application will be made for confirma-

tion, and the certifieate of publication fails to state the last day it was in-

serted, there is no legal evidence that publication was made, and the col-

lector has no authorit}^ to apply for a judgment on the assessment roll.

Appeal from the Superior Court of Cook county ; the

Hon. Joseph E. Gary, Judge, presiding.

Messrs. King, Scott & Payson, for the appellants.

Mr. M. F. Tuley, Corporation Counsel, for the appellee.

Mr. Justice McAllister delivered the opinion of the

Court

:

This was an application made by the collector of the city

of Chicago, at the March term, 1871, of the Superior Court

of Cook county, for judgment on a special assessment war-

rant, in a proceeding for opening an alley 16 feet wide run-

ning north and south through block 16, Johnston, Roberts &
Storr's addition, condemning therefor the east 4 feet of lot 10,

all of lot 11 and the east 16 feet of lot 12, all in said block 16.

Objections to the application were filed by appellants, which

were overruled by the court, judgment given for appellee, and

the case brought to this court by appeal.
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The following points are relied upon for reversal

:

First. That the city collector was not authorized to apply

for judgment.

Second. The land appropriated for opening the alley had

all been previously dedicated by the owners for the purpose

of a public alley.

Third. The notices required to be given by the commis-

sioners did not properly describe the location of the alley, and

were calculated to mislead appellants, who were property own-

ers in the adjoining block 13.

We will dispose of these points in the inverse order in

which they are stated.

We think the notices were sufficient. They described the

location of the alley and the land to be taken in the precise

language of the ordinance, giving the numbers of the lots in

block 16, and the definite portions thereof to be taken for the

proposed alley. All the description required by sec. 6, chap.

7, of charter, (Gary's Laws, 62-3,) is, that the commissioners

shall specify in the notice what such assessment is to be for,

"and shall describe the land to be condemned as near as may
be done by general description."

The second point involves the question of dedication, which

is claimed to have been effected in two different modes : one,

an act in pais, respecting the north half of the alley ; the other,

by deed, relating to the south half.

Flentye, one of the appellants, testified that one half of the

alley in question had been in use from ten to thirteen years,

by everybody, and the other half four or five years; that he

dedicated the north half, next to Wendall street, himself, he

having bought the land and paid for it. He made it 12 feet

wide.

On cross-examination, he said that, by dedicating, he meant

that he made it a private alley ; in fact it is a private alley,

but they have made it a public alley. Somebody drove into

his barn and broke down a pillar. He tried to fence it up,

but they broke the fence down and told him it was a public
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alley. This was two to four years ago. His land is the north

37 feet of lot 2 and the whole of lot 3, block 13. Heming-

way's is next south. He did not buy this alley as a private

alley. He bought it as a lot. It was made a public alley,

though Avitness bought it as a private alley. He made an alley

in the first instance, and it has been broken into and used as

a public alley, without let or hindrance.

Scranton, another witness, testified, on behalf of the city,

that he was the present owner of lot 11, formerly part of said

alley ; that he bought it of Moss for $25 ; that witness never

dedicated it as a public alley; he had paid taxes on it all the

time ; it had been used by the public all that time without ob-

struction ; he did not know whether Moss had dedicated it or

not; the 12-foot alley was fenced off from the adjoining lots

on both sides, and was used by the public as a thoroughfare

for several years.

It appeared in evidence that, in 1856, Moss sold and con-

veyed to Mrs. Hemingway a right of way over said lot 11, de-

scribed in the deed as follows :
" Said strip of ground to

remain forever unobstructed, and to be used as a private alley

by the said Mary Hemingway and said Moss, their heirs and

assigns, as an appurtenance of said 21J feet south, and adjoin-

ing the north 37 feet of said lot 2." Mrs. Hemingway was

the owner of said 21 J feet.

This is all t>he evidence given, and it is not satisfactory as to

establishing a dedication.

The most that can be made out of Flentye's testimony is,

that at first he did not intend to make the part opened by him

a public alley, but the public tore down his fences and used it

in spite of his efforts to the contrary, and for several years he

had ceased to interfere with such use.

The deed from Moss to Hemingway did not operate to ded-

icate lot 11 to the public as an alley, but created in the grantee

an incorporeal hereditament, a perpetual right of private pas-

sage to her and her heirs and assigns over the lands of Moss,

his heirs or assigns. How or upon what basis this lot 11 was
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estimated in the condemnation proceedings, does not appear.

The proceeding itself is extraordinary, under all the circum-

stances, and there is reason to suspect some private scheme at

the bottom. For several years this alley was open to the pub-

lic. It had been put in good condition, and nobody interfered

with the public use of it. Whether it was the interest of the

purchaser of lot 11, at the sum of $25, who was seeking to

obtain, by this proceeding, the full value of that lot, notwith-

standing the burden of a perpetual easement upon it, does not

very definitely appear, although there is strong reason to sus-

pect it. The proceedings show that $1800 were awarded to

Scranton as damages. It would be very strange if the mere

naked fee of that lot, subject to the easement, should be worth

$1800, and very unjust if the value of the incorporeal hered-

itament in Mary Hemingway should have been entirely dis-

regarded, and she assessed $430 to pay Scranton for her own

property.

There is enough in this record to afford ground for a strong

belief that this affair was a fraud upon these appellants. The

common council, after the mischief was done, repealed the or-

dinance. The entire record was introduced in evidence, from

which it appears that the certificates of publication by the

commissioners of the notice of completion of the assessment,

and of application for confirmation, are in the exact form we

have repeatedly held defective, for not stating the date of the'

last paper containing the same.

The city collector was not authorized to apply for judgment.

Hills v. City of Chicago, ante. p. 86.

The judgment is reversed and the cause remanded.

Judgment reversed.
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Kufus Haywood

V.

Watson Collins et al.

1. Attachment—notice—certificate of publication—judgment. Where a

writ of attachment was sued out against a non-resident, sent to another

county, levied upon lands, but returned not found as to the defendant, a

judgment was rendered at the return term against the defendant, but the

court did not find there was notice, either actual or constructive, and there

was no personal service, and the notice of publication filed did not pur-

port to be signed by the publisher or printer of a newspaper: Held, the

notice was fatally defective, and the court thereby acquired no jurisdiction

of the person of defendant, and the judgment was void.

2. Notice. It is a principle of natural justice that a person must have

notice of some kind before his property shall be bound by a judicial sen-

tence. Without this principle is enforced, the right to possess and enjoy

property can not be sustained, and our attachment law has, in accordance

with this well settled rule, required notice, either by service or by publi-

cation.

3. Same—service. Proof of publication may be made in some other

mode than by a certificate of the printer or publisher, but when the latter

mode is adopted it must conform to the requirement of the statute. The
certificate of a person not appearing to be the printer or publisher of a

newspaper, does not comply with the statute; nor will any presumption

be indulged, but the fact must appear. And where there is not a proper

certificate, and the court does not, in its judgment, find that notice of some

kind was given, 'the judgment can not be sustained.

4. Jurisdiction—circuit court. The general jurisdiction of the circuit

courts extends to all matters and suits at common law and in chancery

;

and when so acting it is a court of superior jurisdiction, and the rule is,

that nothing shall be intended to be out of the jurisdiction of such a court

but that which appears to be. Where a court of superior jurisdiction ex-

ercises statutory and extraordinary powers, it stands on the ground and is

governed by the same rules as courts of limited jurisdiction, which is, that

nothing shall be intended to be within the jurisdiction but that which is so

expressly alleged.

5. Attachment—common law. An attachment is not a proceeding at

common law ; it exists and is conferred alone by the statute, and is in der-

ogation of the common law. It derives all its validity from the statute,

and in all essential particulars must conform to its requirements, and where
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there is not personal service, notice bjr publication is as essential to juris-

diction as the issue of the writ and the levy on property, and the author-

ity must be strictly pursued.

6. Levy on property—jurisdiction. By a levy of the writ on prop-

erty, the court acquires jurisdiction of the subject matter, but there must

also be jurisdiction of the person of the defendant in some of the modes

known to the statute, and without it the judgment will be void, and its

validity may be questioned collaterally. And the facts showing jurisdic-

tion must appear on the face of the proceedings.

7. Summary proceedings—strictness required. In summary proceed-

ings in courts, under a special statute prescribing the course to be pursued,

that course ought to be exactly observed, and those facts, especially, which

give jurisdiction, ought to appear, in order to show that the proceedings

are coramjudice.

8. Judgment—attachment—notice—certificate—amendment. Where a

judgment in attachment was rendered without evidence of publication,

and without personal service, and error was prosecuted and the judgment

reversed and the cause remanded, and the note upon which the judgment

was rendered was withdrawn and no further trial was had in the attach-

ment case, and the defendant in the attachment suit filed a bill to set aside

the deeds on a sale under the judgment in attachment as a cloud on his

title, and after the bill was filed, plaintiff in the attachment, ten years after

the rendition of the judgment, on leave of the court, but without notice to

defendant, filed an amended certificate of publication : Held, that the judg-

ment being^eversed and the cause remanded, and no trial subsequently

had, there was no judgment existing; the amendment did not revive it.

The plaintiff should have re-docketed the suit in the court below, and by

proof on the trial, or by default, obtained another judgment, and failing to

do so for such a length of time, there was an abandonment of the cause.

But had the case been reinstated after it had gone from the docket five

years, notice should have been given to the defendant.

The suit was in attachment, and it was under the statute that it com-

menced and progressed, and the reversal of the judgment did not change it

to a common law proceeding; the judgment, as it stood when the sale was

made, was under the statute and must be tested by its provisions, and if

void, the purchaser acquired no title.

9. Service by publication—parol evidence. Where there has been an

effort to procure service by publication, and the publisher's certificate is

insufficient, the judgment reversed, and the defendant files a bill to set

aside sales under the judgment as a cloud on his title, the judgment which

was void for want of proof of service can not be rendered valid by the evi-

dence of the printer or publisher that the publication was legally made;

that must appear from the certificate of the printer or publisher, or by the
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finding of the court. It can not be shown by parol in a collateral proceed-

ing. To permit it, would be violative of all the rules of evidence; would

destroy all the safeguards to purchasers at judicial sales; render records

useless, and open wide the door to fraud and perjury.

Appeal from the Circuit Court of Cook county.

This was a bill in chancery, filed by Rufus Haywood in the

circuit court of Cook county, against Watson Collins, Nathan

B. Gladding, Allen Bacon, John M. Ware, Henry J. Good-

rich, Charlotte P. Goodrich and Moses D. Wells, for the pur-

pose of having deeds of conveyance of lands they claimed set

aside as a cloud on title to his lands. It is claimed that the

judgment in attachment against complainant, and under

which the lands were sold, was void for want of service on

complainant, either actual or constructive.

Defendants filed their answer to the bill, a trial was had,

and the court, after hearing the evidence, refusedthe relief

and dismissed the bill at the costs of complainant ; and from

that decree he appeals to this court.

Messrs. Bennett & Yeeder, for the appellant.

Messrs. Sleeper & Whiton, for the appellees.

Mr. Justice Thornton delivered the opinion of the Court

:

We propose to consider two questions :

First—Was the judgment of the circuit court of Coles

county void or only voidable?

Second—Does the record of the court, as amended in 1870,

afford evidence of the due publication of notice ?

In May, 1860, proceedings in attachment were commenced

in the Coles county circuit court against appellant and one

Bane.

Appellant was a resident of New York, and Bane resided

in Coles county.

A writ of attachment was issued and directed to the sheriff

of Cook county, levied upon the real estate in controversy



1871.] Haywood v. Collins et al. 331

Opinion of the Court.

as the property of appellant, and returned "not found" as to

the defendants.

At the October term of the court, in the year 1860, judg-

ment was rendered against appellant and Bane, by default

;

but the court did not find that any notice had been given to

appellant, either actual or constructive. The only pretended

notice of the pendency of the attachment was, by publication.

Conceding that the court might have received other proof of

the fact of publication than the certificate of the publisher, the

record does not so state.

The certificate attached to the notice did not purport to

have been made either by the printer or publisher of any

paper.

In Haywood v. McCrory, 33 111. 459, this notice was held

to be fatally defective. Beckwith, J., in delivering the opin-

ion of the court, said : "The record of the judgment fails to

show that notice was given of the pendency of the suit ; and

the certificate of publication on file is not such an one as the

statute requires. It does not purport to be made by the

printer or publisher of any newspaper. In suits by attach-

ment, where there is no personal service upon the defendant,

in order to sustain the judgment the record must show affirm-

atively that the prerequisite of the statute in regard to notice

by publication was complied with." The judgment in the

case was accordingly reversed.

Counsel for appellees insist that this judgment of reversal

is the only erroneous judgment given in this case.

The force of the remark we can not appreciate ; of its fit-

ness and good taste, others must judge.

The implied rebuke, however, shall not deter us from an

adherence to the opinion, as it is in consonance with good

sense and essential to secure the rights of property.

By virtue of executions issued upon this judgment, a large

amount of the real estate of appellant has been sold. It ap-

pears, from the record in this case, that the note upon which

the judgment was founded was either a forgery, or at least
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made without the authority of appellant. After the judgment

in 1860, the note was withdrawn from the circuit court of

Coles county, and a suit instituted against appellant in the

State of New York, on the trial of which the payee of the note

was defeated.

The circumstances, therefore, appeal to our sense of justice,

and incline us to afford the relief prayed for if consistent with

the well established principles of law. A man's property has

been seized for a pretended debt, and sales made without any

actual notice to him, until the time had matured for the exe-

cution of the deed and it had been executed and delivered.

It is a principle of natural justice that a man must have

notice of some character before his property shall be bound

by a judicial sentence. Without the existence and enforce-

ment of this principle, the right to possess and enjoy property

can not be sustained.

Our attachment law, in accordance with this settled rule,

requires notice by publication in some newspaper, when the

writ of attachment has been levied upon property or served

upon a garnishee, and has been returned not found as to the

defendant.

What shall be the proof of publication ? It may be made

in some other mode than by the certificate of the printer or

publisher, but when the latter mode is adopted it must con-

form to the, requirement of the statute, which provides that

the certificate of the printer or publisher shall be evidence of

publication. R. S. 1845, 47.

Therefore, a certificate of some person which does not show

that he was printer or publisher, is not in compliance with the

statute. No presumption is to be indulged, but the fact must

affirmatively appear. Any other construction would permit

any one, without knowledge of the fact of publication, to give

the certificate.

- There was, then, no sufficient notice of publication, tested

by the requirement of the statute, and the court, in its judg-

ment, did not find that notice of any kind had been given.
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In determining the presumptions which may aid such a

judgment, we must inquire into the character and jurisdiction

of the court which rendered it.

The general jurisdiction of the circuit courts is over all

matters and suits at common law and in chancery.

When acting within the scope of its general powers, a cir-

cuit court is a court of superior jurisdiction. The rule is, that

nothing shall be intended to be out of the jurisdiction of a

superior court but that which specially appears to be so. Pea-

cock v. Bell, 1 Saund. 69.

But when a superior court exercises a special statutory and

extraordinary power, it stands upon the same ground and is

governed by the same rules as courts of limited and inferior

jurisdiction. The rule then is, that nothing shall be intended

to be within the jurisdiction but that which is so expressly

alleged. Peacock v. Bell, supra.

In proceedings by attachment, is the circuit court acting

within the scope of its general powers, or is it exercising a

special statutory power ? It will not be contended that, at

common law, this summary and extraordinary remedy could

be pursued. It exists and is conferred alone by the statute,

and is in derogation of the common law.

An attachment derives all its validity from the statutes, and

in all essential particulars must conform to their requirements.

Cariker v. Anderson, 27 111. 358 ; Rowley v. Berrian, 1 2 111.

198 ; Vairin v. Edmonson, 5 Gilm. 270 ; Lawrence v. Yeatman,

2 Scam. 15.

Where there is not personal service, the statute requires

that there must be notice by publication. This is as essential

to jurisdiction as the issue of the writ and the levy upon

property.

In this summary proceeding, by which the citizen is de-

prived of his property without actual notice ; without trial,

except by an idle form ; by which his entire estate may be

taken in payment of a feigned indebtedness—a proceeding



334 Haywood v. Collins et al. [Sept. T.,

Opinion of the Court.

entirely ex parte—the authority for such remedy should be

strictly pursued.

The levy upon property by the Avrit of attachment gives

jurisdiction of the subject matter, but there must also be ju-

risdiction of the person, in some of the modes required by the

statute. If this jurisdiction does not exist, the judgment is

void, and its validity may be inquired into collaterally.

In this case there is nothing in the judgment, by recital, to

indicate notice, and the only evidence in the record is the de-

fective certificate. The facts, necessary to give jurisdiction,

do not appear upon the face of the proceedings. If the facts

must affirmatively appear, then the judgment is a nullity
;

concludes no one ; and may be rejected whenever collaterally

drawn in question.

That the validity of a judgment may be questioned in a col-

lateral proceeding, has often been decided by this court.

In Goudy v. Hall, 30 111. 109, it was decided that the de-

cree of a county court authorizing the sale of land, was abso-

lutely void if the notice required by the statute had not been

given ; and that its validity might be inquired into when the

record was offered in an ejectment suit.

In Miller v. Handy, 40 111. 448, the court said, if there was

not jurisdiction to render the judgment offered in evidence in

defense, then all the proceedings were coram non judice, and

they may be attacked collaterally in an action of ejectment.

In Campbell v. McCahan, 41 111. 45, it is said that there

must be jurisdiction of both the subject matter and of the per-

son, to give validity to judgments; and if jurisdiction is not

acquired, the judgment is void and may be resisted success-

fully, either in a direct or collateral proceeding.

To the same effect is the case of White v. Jones, 38 111. 160.

In Clark v. Thompson, 47 111. 26, it was held that the pre-

sumption in favor of the jurisdiction, even of a court of gen-

eral jurisdiction, may be rebutted in all collateral proceed-

ings ; and when there is no finding of the court, the presump-

tion will be that it acted upon the summons and return which

do appear in the record.
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In the case at bar there was no finding by the court, and

the inference is that it assumed jurisdiction of the person of

appellant by virtue of the defective certificate.

In Huls v. Buntin, 47 111. 396, the suit was ejectment, and

the defendant claimed title by virtue of a sale by an adminis-

tratrix, under a decree of court. It was held that, if the court

did not have jurisdiction, the decree was not binding, and

could be attacked collaterally.

This court has frequently held that the county courts, though

of limited, are not of inferior, jurisdiction, as distinguishing

inferior from superior courts. Propst v. Meadows, 13 111. 157
;

Clark v. Thompson, supra.

We will refer to some authorities in other States which rec-

ognize the rule that superior courts, when in the exercise of a

special statutory authority, are not entitled to the same pre-

sumptions in favor of their judgments as when in the exercise

of their general powers.

In an action of ejectment, the record of a court of general

jurisdiction was offered in evidence. In making the record,

the court exercised a special power created by statute. It was

held, that it must appear by the record that the statute had

been complied with, or the judgment could have no binding

effect. Denning v. Corwin, 11 Wend. 648.

In Striker v. Kelly, 7 Hill, 10, an action of covenant was

brought upon a lease to recover rent. The defense was, that

the greater part of the land demised had been charged by an

assessment to pay the expense of opening Ninth avenue in the

city of New York. By a statute, the Supreme Court ap-

pointed commissioners, who assessed the land, and their re-

port was confirmed by the court, and the land was sold. It

was held, that the powers conferred were judicial, and were

given to the court; but that, in the discharge of the duties

imposed, the general powers of the court were not exercised,

but only those derived from the statute, and that the proceed-

ings must be treated like those of a court of special and lim-

ited jurisdiction.
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In Thatcher v. Powell et al. 6 Wheat. 119, ejectment was

brought. The defendants, to support their title, read in evi-

dence the transcript of a record of a court of general jurisdic-

tion, made while in the exercise of a special statutory power.

Amongst other things, the statute required publication. Ch.

J. Marshall, in delivering the opinion of the court, said :

"These publications are indispensable preliminaries. They

do not appear to have been made. The judgment was given

without it appearing, by recital or otherwise, that the requisi-

tions of the law had been complied with. We think this ought

to have appeared in the record.

"In summary proceedings, where a court exercises an extra-

ordinary power under a special statute, prescribing its course,

we think that course ought to be exactly observed ; and those

facts, especially, which give jurisdiction, ought to appear, in

order to show that its proceedings are coram judice"

The judgment was held to be absolutely invalid.

In Williamson v. Ball, 8 How. 566, and Williamson v. Berry,

ib. 495, it was held that a court of chancery, under its gen-

eral powers, had no authority to decree a sale of the real es-

tate of a minor ; and that, when acting for such purpose un-

der a special statute, it must pursue, strictly, the enactment,

or no title will pass to the vendee thereunder, or to a subse-

quent bona fide purchaser.

As illustrative of the principles of the foregoing authorities,

we refer to the following cases : Latham v. Edgerton, 9 Cow.

227; Rogers v. Dill, 6 Hill, 415; Bloom v. Burdick, 1 Hill,

130; Mills v. Martin, 19 Johns. 7 ; Jackson v. Esty, 7 Wend.

148 ; Dakin v. Hudson, 6 Cow. 221 ; Borden v. Fitch, 15

Johns. 121 ; Bigelow v. Stearns, 19 Johns. 39.

The rule, that the exercise of unusual and extraordinary

powers will be subjected to the strictest scrutiny, will have a

salutary effect. It imposes some restraint upon powers dan-

gerous to the citizen, and which should never be granted or

exercised without absolute necessity.
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The very security of property requires notice of some kind

to the owner before he should be deprived of it. Justice can

never be administered, in its true spirit, when either the per-

son or property is
%

condemned without notice.

No case can better illustrate the necessity of legal scrutiny

in this class of remedies, than the one under consideration.

Judgment was obtained against a man without any personal

notice, and that judgment was based upon a note, either forged

or made without any authority, by the co-defendant of appel-

lant, in the attachment, and thus it is attempted to deprive him

of a large amount of property.

This was an extraordinary remedy, and the record must

state that satisfactory evidence of the notice was heard by the

court, or it should contain sufficient evidence itself. Faylesy.

Kelso, 1 Black. 215; O'Brien v. Daniel, 2 Black. 291 ; Leach

v. Swan, 8 ib. 68.

No distinction can justly be taken between this case and

decrees directing the sale of lands to pay debts, upon the ap-

plication of administrators.

Yet, this court has invariably held, that if<notice of the lat-

ter proceeding has not been served or given in the mode re-

quired by the statute, the decree to sell lands will be void, and

may be questioned in both direct and collateral proceedings.

Clark v. Thompson, supra; Schnell v. City of Chicago, 38 111.

383 ; Morris v. Hogle, 37 111. 150.

Counsel for appellees contend that the levy of the writ of

attachment conferred jurisdiction over the land, gave power

to compel the appearance of appellant, and to render judg-

ment and order a sale of the land, just as much as personal

service upon his co-defendant gave jurisdiction to render a

personal judgment against the latter.

They farther contend, "that the failure to give the notice

required by the statute, did not deprive the court of its juris-

diction over the subject matter; nor of its jurisdiction and

power to issue the writ ; nor of the jurisdiction over the

22—60th III.
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property acquired by the service of the writ upon it, to give

judgment against it."

This argument effectually wipes out the provision of the

statute which requires notice ; for, if a judgment can be ren-

dered upon the mere attachment of property, there is no

necessity for notice in any case.

The statute requires that, upon the return of the writ of

attachment, the clerk shall give notice. We are not disposed,

if we had the power, to abrogate this wise provision of the

law.

The service of the writ only gave jurisdiction over the land,

and not over the person. Both must exist prior to the judi-

cial sentence.

The attachment is a lien from the date of the levy only when

followed by a judgment, and the latter can never be properly

rendered without due notice. Martin v. Dryden, 1 Gilm. 187;

Jones v. Jones, 16 111. 117.

The facts in the cases cited, of Pierce v. Carleton, 12111.358,

and Dukes v. Rowley, 24 111. 210, are somewhat different from

the facts in the case under consideration.

In the case in 12 111. the record recited that due proof

of jmblication had been made. The court found that the stat-

ute had been complied with, and this finding might be the

result of parol proof in such a case, but could not if the ser-

vice had been by summons. The presumption was based up-

on the finding of the court.

So, in the casein 24 111., the judgment showed that due no-

tice by publication had been given ; but the court decided

against the tax title because the certificate of publication had

not been recorded as required by the statute. This effectually

disposed of the deed as evidence of title, and the subsequent

remarks as to the sufficiency of the certificate were unneces-

sary and were obiter dicta, and were virtually overruled in

Haywood v. McOrory, supra.

Any attempt to review the cases cited by appellees, would

extend this opinion to an unreasonable length. There is a
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conflict between the authorities, and any effort to reconcile

them would prove futile.

In the view we have taken, and in the light of the author-

ities referred to, the judgment of the circuit- court of Coles

county must be pronounced void.

We propose to consider next the effect of the amended

record.

The record shows the following state of facts :

The judgment was rendered at the October term, 1860, of

the Coles circuit court. In 1864 a writ of error was prosecu-

ted to this court, and the judgment was reversed and the cause

remanded. In July, 1865, the note was withdrawn from the

files of the court and a suit prosecuted upon it in the State of

New York.

At the October term, 1870, of the Coles circuit court, a

motion was made to re-docket the cause, and then the follow-

ing order was made : "Whereupon plaintiff produces pub-

lisher's certificate, and leave is granted to file the same. And
from said certificate and evidence of publisher, the court is

satisfied as to the proof of publication, etc."

There is no evidence in the record that any notice was given

to appellant of the intention to make this motion, and it does

not appear that he was present.

The entry was made more than one year after the filing of

the bill in this case. The bill sets up the record as it existed

before the attempted amendment, assails the judgment as void,

and charges that the cause had been abandoned by the plain-

tiff.

As the record, as then made up, was the chief cause for fil-

ing the bill, it is certainly anomalous practice to amend it foi

the purposes of the trial, and without any notice.

But what does the amendment accomplish? What purpose

does it subserve ? What benefit is it to any party that there

should be a sufficient certificate of publication., if no judgment

is rendered ?
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The apparent judgment of 1860 was not a judgment in

1870; it had been reversed; the reversal was an official dec-

laration that it was false. It was no longer a conclusion of

law upon facts found or admitted, or upon default. The

amended record, therefore, could have no application to this

reversed judgment. It could give neither truth nor vitality

to it.

As the effect of the reversal was the annulment of the judg-

ment, it was not revived by the amendment. The proof sub-

mitted ten years before had passed from. the memory of the

court, the note had been taken from the files, and, in fact,

there was no record of the judgment remaining in the circuit

court. The judgment, wholly reversed on error, would not

even have been a defense to a subsequent suit for the same

cause of action. Smock v. Graham, 1 Black. 314.

The proper course, upon a reversal of the judgment, would

have been to re-docket the cause in the court below, and by

proof upon a trial, or by default, obtain another judgment.

Instead of pursuing that course, we think that there was a

total abandonment of the cause.

Upon remandment of the cause, appellant was in court by

operation of the writ of error sued out and prosecuted by him,

and a trial might have been had. Eeaugh v. McConnel, 36 111.

373.

This course was not adopted. The cause went off the

docket for five years, and appellant was entitled to notice of

the motion to reinstate. Mattoon v. Hinckley, 33 111. 208.

The want of notice is not aided in this case by the pre-

sumptions implied by law in favor of the regularity of the

action of superior courts. At the time of the amendment, the

adjudication was in relation to the same subject matter which

was under consideration when the reversed judgment was ob-

tained.

The inquiry was as to the jurisdiction of the court in the

attachment case. It was, therefore, not in the exercise of its

general powers, but of a special statutory authority given by
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the attachment law. By virtue of that law alone did the suit

commence and progress. The reversal did not change it from

a statutory to a common law proceeding. Lapse of time could

not do it. Motions, however numerous and yaried, could not

effect a change. The proceeding had its beginning and ter-

mination only by authority of the statute.

The rule, therefore, as to inferior courts, must apply, and

the record should show, affirmatively, that notice was given.

Upon the hearing in this case, the deposition of the pub-

lisher of the paper was read in evidence to establish the fact

of publication.

The adoption of such a rule would destroy every safeguard

which the law has thrown around purchasers at judicial sales;

make records mere useless things ; unsettle titles ; and open

wide the door to fraud and perjury.

The stability and sanctity of a judicial sentence would then

depend, not upon the sure records of the courts, but upon the

frail and uncertain memory of witnesses. If defects can thus

be supplied, completeness can be pulled down. To-day a pur-

chaser vests his money in land, relying upon an insufficient

record as constituting no incumbrance ; ten years hence the

record is aided by evidence on the trial of an action of eject-

ment, and he is ousted of his estate. To-day a judgment, in

any special proceeding, is no lien, on account of the absence

of any notice in the record, or of any finding, and the party

who purchases upon the faith of this insufficiency is surprised

to learn that the printer of the newspaper, and not the clerk of

the court, has been the custodian of the record for ten long

years.

The practice would be dangerous, and is unsustained by any

principle of law.

Appellant is entitled to the relief prayed for.

The decree of the court below is reversed and the cause

remanded.

Decree reversed.
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Dissenting opinion of Justice Sheldon.

Mr. Justice Sheldon filed the following dissenting opin-

ion:

I find myself unable to concur with the majority of the

court in the opinion pronounced in this case.

The judgment of a court of general jurisdiction is here

sought to be impeached and held a nullity in a collateral pro-

ceeding, for want of jurisdiction over the person of the de-

fendant.

In such case I regard the rule to be, that it is not necessary

that the jurisdiction should affirmatively appear, but that it

will be presumed until the contrary is shown ; that, if juris-

diction do not appear upon the face of the record, the judg-

ment will be reversed on error or appeal, but that it is not a

nullity which may be disregarded in a collateral action.

Kemp's Lessee v. Kennedy, 5 Cranch, 173; MeCormich v. Sulli-

vant, 10 Wheat, 192 ; Foote v. Stevens, 17 Wend. 483 ; Hart

v. Leixas, 21 ib. 40; The Chemung Bank v. Judson, 4 Seld.

254; Ruchrnan v. Cowell, 1 Comst. 505; Brown v. Wood, 17

Mass. 67 ; Reynolds v. Stansbury, 20 Ohio, 344.

Such would seem to be the rule, and the distinction, when

the question comes up directly upon appeal or by writ of

error, or is raised collaterally, heretofore recognized in this

State. Kenney v. Greer, 13 111. 432 ; Dunbar v. Hallowell etal.

34 111. 168 -,Bensonean v. Heinrich, 54 111. 271.

The ground upon which the judgment here is declared to

be a nullity, is, that it does not appear, by the certificate of

publication of notice on file, that W. Harr & Son, whose

names are subscribed to it, were the publishers or printers of

the newspaper, or what was the date of the last paper which

contained the notice. But the presumption of due publication

of notice was strengthened by direct proof made on the hear-

ing of this case, that W. Harr & Son were the publishers of

the paper, and that the notice was published for the requisite

length of time.
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Such mode of proof in like cases has received the sanction

of this court.

In Pierce v. Carleton et al., 12 111. 363, the court says

:

"Waiving any discussion of the question whether the publi-

cation of notice is necessary to confer jurisdiction on the

court in proceedings by attachment, it is enough for the de-

cision of this case that it sufficiently appears from the record

that the requisite notice was given. The record states that

the plaintiffs filed proof of publication, and then follows a

notice in due form, with a certificate of Houghton & Springer

attached, in which they state that the notice was published in

the "Northwestern Gazette" for four weeks successively, the

first publication being on the 20th of March, 1850. The judg-

ment against the defendant was entered on the 20th of May,

so that sixty days intervened between the first insertion of the

notice and the date of the judgment. It is true, that Hough-

ton & Springer do not describe themselves in the certificate as

publishers or printers of the "Gazette," nor do they state

where the paper was published. But it was clearly compe-

tent for the plaintiffs to prove, by parol, that the paper was

published in the State, and that Houghton & Springer were

the publishers thereof. The presumption should be indulged

that this was done." The question there came up collaterally.

Again, in Dukes v. Rotcley, 24 111. 222, it is said : "It was

objected that the certificate of publication was insufficient, as

it- failed to show that the persons who signed it were publish-

ers of the newspaper in which the tax list wras advertised.

The evidence on the trial shows that they were the publishers,

and the presumption is that the fact was proved to the court

at the time the case was heard on the application for a judg-

ment for the taxes. This is certainly true in a collateral pro-

ceeding, whatever might be the presumption, if it was ques-

tioned on error."

This was in support of a tax deed made under a judg-

ment for taxes, rendered upon such notice. It is true, in this

last case, it was recited on the face of the proceedings, "and,
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whereas, due notice has been given of the intended appli-

cation for a judgment against said lands," etc., but no stress

whatever is laid upon the fact of such recital in the opinion,

it not being even adverted to.

I do not regard this rule of presumption, as to jurisdiction,

to be varied in this case, because the suit in which the judg-

ment was rendered was commenced by attachment instead of

by summons, or by holding to bail.

That circumstance, as I conceive, did not bring the case

within that class of cases where a special statutory authority

being conferred upon a court of general jurisdiction, to be

exercised without the scope of its general and common law

power, in a special and often summary manner, its proceed-

ings in relation thereto are held to stand on the same footing

with those of courts of inferior jurisdiction. Harvey v. Tyler,

2 Wallace, 329, and cases there cited ; Pensoneau v. Heinrich,

supra, respected a record in a mechanics' lien suit, a proceed-

ing quite as special as the one in question.

I can not but regard the present decision as at variance with

the true rule as declared in former adjudications of the court,

and that decisions, which form rules of property, should not

be lightly disturbed.

Monroe Heath
v.

Isaac K. Hall et at.

1. Mortgage—notes—default—power of sale. A person gave a series

of notes, falling due at different times, and executed a mortgage to secure

their payment, and it contained a provision that, if default should be made

in the payment of principal or interest on the days when due, the whole of

the principal and interest should, at the option of the payee, become im-

mediately due and payable, and it authorized the payee, his heirs, execu-

tors, administrators or assigns, after publishing the required notice, to sell

the equity of the premises and the redemption, and the mortgagee was

authorized to convey to the purchaser.
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The mortgagor sold the premises, and his grantee also sold them, both

subject to the mortgage; and, subsequently, the mortgagee assigned the

notes and mortgage to another person, who gave and published the notice

of a sale for the payment of all the notes and interest, but two having

matured by the efflux of time, and on the day fixed for the sale offered the

premises, and they were bid off by another person to whom he conveyed;

on a bill filed to set aside the sale because no sale was, in fact, made ac-

cording to the notice: Meld, that where the proof preponderated in favor

of there having been a sale at the time, place, and in the manner required

by the notice and mortgage, the sale would not be disturbed.

Also, that the holder of the notes and mortgage could exercise the op-

tion to declare all the notes due, and that such power passed by the

assignment.

Also, that the holder, being an assignee, had the right, under the terms

of the mortgage, to advertise and make the sale in the manner prescribed

in the mortgage, and on the sale being made, he had power to execute a

deed of conveyance to the purchaser.

2. Bill in chancery—allegations—proofs—relief. Where a bill pro-

ceeds for relief in such a case, upon the ground that there was no sale of

the premises at auction, and the proof fails to sustain the bill, the com-

plainant can not change his ground and attack the sale for an irregularity.

The allegations and proofs must agree, or relief will be denied. A party

can not obtain relief by making one case by his bill, and a different one by
his proofs.

Appeal from the Superior Court of Cook county; the Hon.

John A. Jameson, Judge, presiding.

This was a suit in equity, brought by Monroe Heath, in the

Superior Court of Cook county, against Isaac K. Hall, George

M. Huntoon and Alexander McDaniels, to redeem from a

mortgage executed to secure several promissory notes. The
mortgage and notes were assigned and the equity of redemp-

tion was conveyed, and all parties in interest were brought

before the court. On a hearing in the court below, the relief

was denied, and the bill dismissed at the costs of complainant,

and he brings the case to this court by appeal and assigns

errors on the record, and asks a reversal.

Messrs. Wilkinson, Sackett & Bean, for the appellant.

Mr. R. H. Foeeestee, for the appellees.
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Mr. Justice Sheldon delivered the opinion of the Court

:

On the 13th day of July, 1867, Isaac K. Hall, one of the

appellees, being the owner of the premises in question, execu-

ted a mortgage on the same to one Edward H. Mulford, to

secure the payment of the sum of $900 according to the tenor

and effect of five certain promissory notes made to said Mul-

ford; one for $100, payable in one year from date, and the

other four for $200 each, payable in two, three, four and five

years after date, respectively, with seven per cent interest, pay-

able annually.

The condition of the mortgage was as follows :

"Provided and agreed, that if default be made in the pay-

ment of said promissory notes, either of principal or interest,

on the days whereon the same shall become due and payable,

the whole of said principal and interest, secured by the said

notes, shall, thereupon, at the option of the said party of the

second part, (Edward H. Mulford,) become immediately due

and payable. And this mortgage may be immediately fore-

closed to pay the same, by the said party of the second part,"

etc., "or the said party of the second part, his heirs, execu-

tors, administrators or assigns, after publishing a notice in a

newspaper published in the city of Chicago, thirty days before

the day of such sale, may sell the said premises, and all right

and equity of redemption of said Isaac K. Hall, party of the

first part, his heirs and assigns therein, at public auction, at

the court house door, in the city of Chicago, to the highest

bidder for cash, at the time mentioned in such notice. And
the said party of the first part hereby specially covenants and

agrees, to and with the said party of the second part
;
to waive

his right and equity and redemption, and the said party of the

second part to make, execute and deliver to the purchaser or

purchasers thereof a deed or deeds for the premises so sold,

and out of the proceeds of such sale to pay all costs and ex-

penses incurred in advertising and selling said premises, all

the principal and interest due on said notes, and to render the

overplus, if any, to said Isaac K. Hall, his heirs or assigns," etc.
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On the 30th day of October, 1868, Hall and wife conveyed

the premises to Cornelia Rogers by warranty deed, subject to

the mortgage.

On the 25th day of January, 1869, Cornelia Rogers and

husband conveyed the same premises to appellant, Heath, sub-

ject to the mortgage.

On the 9th day of September, 1869, Mulford made an as-

signment and transfer of the notes and mortgage, and all his

interest in the mortgaged premises, to George M. Huntoon.

On the 15th day of September, 1869, Huntoon, professing

to act under the power of sale contained' in the mortgage, ad-

vertised the property for sale at the door of the court house in

Chicago, at ten o'clock in the forenoon, on the 20th day of

October, 1869. And on the said 20th day of October, Hun-

toon made and delivered to Alexander McDaniels a mort-

gagee's deed of the premises, under and in pursuance of an

alleged sale at the time and place mentioned in the notice, for

the sum of $1100.

On the 15th day of December, 1869, appellant filed his bill

in chancery against Hall, Huntoon and McDaniels, setting

forth the advertisement of notice of the sale of the mortgaged

premises by Huntoon, as to take place on the 20th day of Octo-

ber, 1869, at the hour often o'clock in the forenoon ; and al-

leging that, for the purpose of protecting his, appellant's, inter-

est in the mortgaged premises, and bidding at the sale an

amount sufficient to pay off what was due on the notes and

mortgage, he attended at the time and place of the advertised

sale, from the hour often o'clock A. m. until after the hour of

eleven o'clock A. M. of that day; that the premises, during the

time he so attended, were neither sold nor offered for sale at

public auction by said Huntoon, nor by any one in his be-

half, and that they had not been sold or advertised for sale by

Huntoon at any other time or place than that mentioned in

said notice.

And the bill charges that Huntoon, confederating with Hall

and McDaniels to defraud complainant out of his interest in
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the land, falsely and fraudulently claims and pretends that he

sold the premises at public auction at the time and place men-

tioned in said notice, to McDaniels, as the highest bidder at

such sale, for the sum of $1100; and that, in pursuance of

such fraudulent combination, Huntoon had executed to Mc-

Daniels, as a pretended purchaser at such sale, a deed of the

mortgaged premises, reciting in it a sale as regularly made

under the power contained in the mortgage, at the time and

place specified in the notice; that McDaniels never paid any

part of the said sum of $1100; that he was not present at

the sale, and made no bid thereat ; and the bill alleges

that no sale, in fact, took place at the time and place men-

tioned in the notice, or at any other time and place, and prays

that the pretended sale, and the pretended deed made there-

under, may be declared null and void, and be canceled, and

that the complainant may be allowed to redeem the premises

from the mortgage.

There is conflict in the testimony as to whether a sale, in

fact, took place at the time and place advertised ; and, with-

out reviewing the evidence in detail, we deem it sufficient to

say that we regard the decided weight of the testimony to be,

that the sale was had.

Four witnesses, who were present and witnessed the sale,

testify positively to the fact of its taking place at the time and

place specified in the notice ; that it was conducted openly,

and in the ordinary manner of like sales at public auction
;

two of them being, Huntoon, who made the sale, and Bever-

idge, who bid off the land for McDaniels.

The decree, in this respect, is fully sustained by the proofs.

The point is made, that the power to make a deed under

the mortgage sale was expressly limited by the terms of the

mortgage, to the mortgagee ; that Huntoon, as assignee of the

notes and mortgage and mortgaged premises, had no author-

ity to make the deed to McDaniels, and that, consequently,

no title has yet passed by virtue of the sale ; and that, at any

time before it has actually passed, by a full compliance with
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all the terms of the power of sale, the owner of the equity of

redemption has a right to redeem.

The mortgagee, "his heirs, executors, administrators or as-

signs," were authorized, in case of default of payment, to pub-

lish a notice and make sale of the mortgaged premises.

The notes and mortgage were not only assigned to Hun-

toon, but the mortgaged premises were actually conveyed to

him by the mortgagee.

Huntoon, as an assignee, being expressly empowered to

publish the notice and make the sale, after having made the

same, we must regard him as the proper person to make the

deed, he holding the legal title by conveyance from the mort-

gagee.

The essential things to effect a foreclosure, were the publica-

tion of the notice and the making of the sale, and receipt of

the purchase price. The making of the deed would follow as

a necessary consequence of a regular sale. It should come

from the holder of the legal title.

The provision that the mortgagee should execute a deed,

must be understood to apply where he held the legal title.

Another objection taken is, that only $300 of the $900

—

the amount of the first two notes and interest on the others

—

were due at the time of sale, while the property was adver-

tised to be sold for the purpose of paying the principal and

interest "of all said promissory notes, and the costs and ex-

penses of sale ;" that there was no power to sell until the

whole of the notes became due and payable by expiration of

the time for which they were given, or at "the option of the

said party of the second part" upon a default being made
;

and that it does not appear, in any way, that the party of the

second part (Mulford) ever exercised his option of declaring

the whole of the indebtedness due and payable.

But no such case is made by the bill, and it is inconsistent

with the one which is made by the bill.

The bill sets up that no sale, in fact, took place. It does

not allege any irregularity in the making of a sale.
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Under a bill alleging that no sale, in fact, took place, and

fraud in setting up a pretended sale, and claiming relief on

that ground, to consider proof of such an objection as is here

urged, in the making of an actual sale, would operate as a

surprise upon a defendant, and is inadmissible, by the well

settled rule.

Allegations and proofs must correspond, and a complainant

will not be entitled to relief, although the evidence may es-

tablish a clear case in his favor, unless there are averments

in the bill to support the case made by the evidence. McKay
v. Bissett et al. 5 Gilm. 499 ; Morgan v. Smith etal. 11 111. 195,

366 ; Fish v. Cleland, 33 111. 239 ; Carmiehael v. Reed, 45 111.

108 ; Piatt v. Vattier et al 9 Pet. 405.

The absence of any allegation in the bill in that respect,

sufficiently disposes of this objection to the regularity of the

sale, as well as other ones which are made, of a like character.

Perceiving no error in the record, the decree of the court

below must be affirmed.

Decree affirmed.

Charles McDonnell

v.

The City oe Chicago.

Special assessments—in the city of Chicago—of giving the Board of

Public Works a discretion. An ordinance ordered to be constructed, on a

certain street, curb walls, and to be rebuilt and repaired " where the same

are not now in a good and sound condition," "said work to be done under

the superintendency of the Board of Public Works, conformably to the

drawings prepared \>y said Board :" Held, the ordinance was void, because

it undertook to vest in the Board of Public "Works a discretion which

should have been exercised by the common council alone.
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Statement of the case. Opinion of the Court.
%

Appeal from the Superior Court of Cook county ; the

Hon. Joseph E. Gary, Judge, presiding.

This was an application in the court below for a judgment

upon a special assessment warrant, under an ordinance in the

city of Chicago. A trial resulted in a judgment in favor of

the city, from which the defendant appealed.

Messrs. Spafford, McDaid & Wilson, for the appellant.

Mr. M. F. Tuley, Corporation Counsel, for the appellee.

Per Curiam: The first section of the ordinance on which

the assessment was based in this case, is as follows:

"That curb walls be and are hereby ordered constructed on

Market street, from the north curb line of Randolph street

to the south curb line of Lake street, and rebuilt and repaired

in said portion of Market street, where the same are not now

in a good and sound condition, and that said Market street,

from the north line of Randolph street to the south line of

Lake street, be and is hereby ordered filled and paved with

wooden blocks. Said work to be done under the superin tend-

ency of the Board of Public Works, conformably to the draw-

ings prepared by said Board, and hereto annexed."

An ordinance similar to this was held, in Foss v. City of

Chicago, 56 111. 354, to be void. So this must fall, for the

same reasons given in that case. It is not distinguishable.

The judgment is reversed and the cause remanded.

Judgment reversed.
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Stephen F. Hanford

v.

Isaac Blessing.

1. Conveyance—reconveyance of same property—mortgage. Where a

person having a lease on a piece of ground and a warehouse thereon, sold

the same to another person, the grantee assuming the payment of grant-

or's debts in part and giving his note for the balance, and giving to the

grantor a covenant to reconvey the property at the end of five years on

being repaid the purchase money and ten per cent interest, the grantor

to pay taxes, repairs and improvements, and to pay the grantee one half

of the losses which might occur in the grain business to be carried on by

them : Held, this transaction was in the nature of a mortgage given by the

grantor to the grantee to secure the money advanced by him, and that

equity, only, can do complete justice between the parties.

2. Judgment—ad damnum. Where the verdict and judgment are

greater than the ad damnum in the declaration, the judgment must be re-

versed, although the excess may have grown out of interest accrued after

suit was brought.

Appeal from the Circuit Court of Kankakee county ; the

Hon. Charles H. Wood, Judge, presiding.

Mr. T. P. Bonfield and Mr. C. A. Lake, for the appel-

lant.

Mr. James N. Orr, for the appellee.

Mr. Chief Justice Lawrence delivered the opinion of the

Court

:

Blessing having a lease of a piece of land belonging to the

Illinois Central Railroad Company, and owning a warehouse

situate thereon, on the 29th of November, 1864, conveyed the

same to Hanford for a consideration, as expressed in the deed,

of $3000. Hanford assumed the payment of the debts due

from Blessing to other persons, amounting to $2230, which he
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subsequently paid, and executed his promissory note to Bless-

ing for $770, the residue of the $3000, payable in five years

from date, with ten per cent interest. At the same time he

and Blessing executed a contract under seal,- by which Bless-

ing covenanted to pay to Hanford $3000 in five years from

date, with ten per cent interest • and Hanford covenanted to

convey to Blessing, upon the payment of the $3000, the ware-

house just conveyed by the latter to Hanford. Blessing also

covenanted to pay the taxes on the property, and for all re-

pairs and improvements thereon, and also one half of all losses

in the grain business to be carried on by the parties in the

warehouse according to the terms of certain articles of agree-

ment already executed by them.

The warehouse was destroyed by fire before the expiration

of the five years.

This suit was brought by Blessing on the note for $770

given to him by Hanford, and he recovered a verdict and

judgment in the circuit court for the principal and interest of

the note, the verdict exceeding the ad damnum laid in the dec-

laration.

The defendant pleaded, as a set off, that the sum of $3000

was due to him under the contract above mentioned, for the

resale of the property from Hanford to Blessing. This de-

fense was not available, because the payment of the money and

the making of the deed were to be simultaneous acts, and

Hanford can not recover this sum until he has tendered to

Blessing the deed required by the covenants in the contract.

We will further remark that, on the face of this record, this

transaction has much the appearance of having been designed

as a mortgage, from Blessing to Hanford, to secure him for

moneys advanced and losses growing out of the partnership,

but in that event Hanford must have the equities of the case

adjusted by resorting to the chancery side of the court, where

complete justice can be administered.

This judgment must be reversed because the judgment ex-

ceeds the ad damnum. The plaintiff's case is not aided by the
23—60th III.
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fact that the excess was caused by interest that accrued after

the commencement of the suit.

The judgment of the court below is reversed and the cause

remanded.
Judgment reversed.

Solomon Andkews

v.

The People of the State of Illinois.

1. Evidence—guilty knowledge—receiving stolen goods. Where a sec-

ond hand retailer of clothing was indicted for receiving stolen goods, and,

as tending to prove guilty knowledge, evidence was introduced that he had

only paid for the clothing about one third of its value, it is error to refuse

to permit accused to prove, that, according to usage, dealers in second hand

clothing do not generally pay full prices for clothing, but purchase it at

a reduction, and, from the character of the business, they are compelled to

sell new clothing for the price of second hand goods, and hence they must

purchase out of season and at reduced prices. Such evidence would tend

to rebut the inference of guilty knowledge drawn from the fact that ac-

cused had purchased the goods at very low rates.

2. Same—improper—its exclusion by instruction. In such a prosecution,

it is proper, by instruction, to exclude evidence which has been admitted

of a previous conversation between the prosecuting witness and the brother

of accused in reference to stolen goods. It is improper to permit such evi-

dence to go to the jury, and when it does, it should be excluded.

3. Insthuction. It is not error to refuse an instruction which pro-

fesses to determine the weight of evidence, or what it tends to prove. These

are questions for the jury.

Writ op Error to the Criminal Court of Cook county
;

the Hon. Joseph E. Gary, Judge, presiding.

Mr. Francis Adams, for the plaintiff in error.

Mr. Charles H. Reed, State's Attorney, for the defendant

in error.
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Mr. Justice Walker delivered the opinion of the Court

:

Plaintiff in error was indicted in the recorder's court of the

city of Chicago for having received stolen goods, consisting

of overcoats, dress and business coats, and shirts, the property

of Morse, Loomis & Co. On a plea of not guilty, he was, on

the second trial, convicted, the first jury to whom the case was

submitted having been unable to agree, and the term of his

confinement in the penitentiary was fixed at two years.

The goods were stolen by a clerk of Morse, Loomis & Co.,

and sold to accused. Clark, their salesman, swears that he

stole the goods and sold them to plaintiff in error for about

one third of their value, sometime in the month of October or

November ; that he sold him goods thus obtained at various

times, at his solicitation ; that the first sale was under a threat

of being reported to his employers for selling other goods he

had previously stolen, which he admits he stole. He says he

declined to sell to accused at their first and second interviews,

but yielded under the pressure of threats of being exposed for

former thefts.

On the trial in the court below, accused offered to prove

that those engaged in the second hand clothing trade did not

pay full prices for clothing, but purchased them at a reduction;

that, from the character of the business, they have to sell new
clothing at the price of second hand goods, and for that reason

never pay full value ; and when purchases are made late in

the season, it is at reduced prices. The court below refused

to admit this evidence.

One of the facts relied upon by the prosecution, to prove

guilty knowledge, was the purchase of the goods at greatly re-

duced prices. Had this evidence been admitted, it would have

tended to rebut that presumption. It would have been for

the jury to say how far it tended to rebut the presumption,

but still it tended to produce that result. The evidence was
pertinent to the issue, and should have been admitted.
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Both the witnesses, by whom the offer was made, swear they

were acquainted with the clothing trade, both the wholesale

and second hand branches; and had their evidence been ad-

mitted, the case would have been presented to the jury on all

of the facts calculated to shed light on the transaction. It

would have shown the usage and necessities of the trade, and

the jury would have had this, with the other evidence, from

which to determine the motives which operated on accused

when he purchased.

At one of the interviews, at which Clark sold the goods in

a trunk, he is contradicted by the clerk of plaintiff in error

as to the price paid for the coats. He swears he handled the

goods, and that no cards were on the coats, as stated by Clark
;

and the clerk and two other witnesses swear Clark, at that

time, represented himself as belonging to a firm in the city,

and desired to meet a payment, and would sell the goods at

reduced prices for that reason, but, when asked, he declined

to give the name of the firm. A large number of witnesses

who knew him testified to the good character of plaintiff in

error, for many years, for honesty. On the other hand, sev-

eral persons of the police force testified it was not good.

When the prosecution relied principally on Clark's evidence,

who then stood convicted of the larceny of the goods, and who

was but slightly, if at all, corroborated by other evidence, as to

the guilty knowledge of defendant, and as there was a conflict on

other material portions of the evidence, we think that it was

error not to permit accused to prove the usage of his business.

When there is such a conflict, circumstances, slight in their

character, may become highly important in arriving at the

truth.

DeBar testified that some of the shirts were exposed pub-

licly to sale, in a window, and one of the overcoats was sus-

pended at the door of the house where the goods were found.

Loomis, however, swears that neither of his coats was at the

door. He says that there was a coat there, but it was not his.
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The conversation detailed by Clark, as having occurred be-

tween him and the brother of plaintiff in error, in reference

to other stolen goods, was properly excluded from the jury by

the instruction given, but the evidence should. not have been

permitted to go to the jury, as it was calculated to prejudice

them against the accused, but it was no doubt inadvertently

admitted.

It is urged that the court erred in refusing to give an in-

struction asked by plaintiff in error. It asserted that, if the

jury believed that a part of the goods were exposed in the

usual manner, to sale, such fact tended to destroy the pre-

sumption that might arise from inadequacy of price. This in-

struction, although announcing a correct rule of evidence, was

calculated to mislead the jury, unless it had further stated

that it was for them to say whether, when considered with the

other evidence, it did destroy the presumption. When a jury

are simply told that certain facts tend to prove a proposition,

they may not be able to fully appreciate what weight the court

thus intends them to give such evidence. They know that all

evidence is admitted because it tends to prove the issue in the

case, but when a particular portion is selected upon which to

base an instruction, it gives to the mind the impression that

the court regards it as particularly important, and there is

danger of its receiving more than its proper weight.

There was no error in refusing this instruction, but for the

errors indicated, the majority of the court hold the judgment

must be reversed, and the cause is remanded for a new trial.

Judgment reversed.
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John Wheeler

v.

Hezekiah McEldowney.

Partnership—proof thereof. In an action against A and B on a prom-

issory note signed A & Co., the declaration alleged that A and B were

partners in business under the firm name of A & Co.', and as such made

the note sued on. B denied the partnership and his joint liability with A
as partner, on the note. The plaintiff introduced in evidence the note, and

a bond for a deed for certain mill property, executed by a third person,

with the knowledge of B, to " A and B, composing the firm of A & Co.,"

which bond was duly recorded. It appeared that B made the most, if not

all, the payments on the property, and that when reimbursed by A, the

property was to be the property of A ; that the note was executed for work

done in the mill by the plaintiff as miller; that B visited the mill several

times after the purchase. A testified that B never had any interest in the

mill business; that he alone was interested in that, and assumed the firm

name of A & Co. in which to transact business; that the firm was himself

and no other; that B never authorized him to use his name, nor did he ever

represent to others or to the plaintiff that B had any interest in the mill

business; that the interest of the latter only extended to the real estate:

Held, the evidence was sufficient to charge B upon the note; that the bond

for a deed to the mill property, taken with the knowledge and consent of

B, in which A and B were described as composing the firm of A & Co., and

put on record, was a holding out to the world that they were partners in

the mill property and in the business of the mill, though, as between them-

selves, there may have been no partnership in the mill business.

Appeal from the Circuit Court of Bureau county; the

Hon. Edwin S. Leland, Judge, presiding.

Messrs. Eckels & Kyle, for the appellant.

Mr. M. Kendall, for the appellee.

Mr. Justice Breese delivered the opinion of the Court

:

This was an action of assumpsit on a promissory note signed

" George Faulkner & Co." The declaration alleges that George

Faulkner and John Wheeler were partners in business under

the firm name of George Faulkner & Co., and as such, made
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the note in question. Faulkner was defaulted, and Wheeler

pleaded, verifying the plea by affidavit, that he was not a part-

ner of Faulkner, and not jointly liable with him as partner,

on the note. A jury was waived and the case tried by the court,

who found for the plaintiff, and rendered judgment against

both the defendants for the amount of the note and interest.

To reverse this judgment the defendant Wheeler appeals,

and the only question is, was Wheeler a partner with Faulk-

ner at the time the note was executed?

To maintain the issue on the part of the plaintiff, he intro-

duced in evidence the note, and a bond for a deed for certain

mill property, executed by one E. W. Grosvenor to " George

Faulkner and John Wheeler, composing the firm of George

Faulkner & Co.," with the knowledge and consent of Wheeler.

This bond was duly recorded. Wheeler made the most, if not

all, the payments on the property, and, when reimbursed by

Faulkner, the property was to be the property of Faulkner.

The note was executed for work done in the mill by the

plaintiff as miller. Wheeler visited the mill several times

after the purchase.

Faulkner testified that Wheeler never had any interest in

the mill business ; that he alone was interested in that, and

assumed the firm name of George Faulkner & Co., in which

to transact business ; the firm was himself, and no other

;

Wheeler never authorized him to use his name, nor did he

ever represent to others, or to the plaintiff, that Wheeler had

any interest in the mill business ; that his interest only ex-

tended to the real estate.

It is insisted by appellant that this evidence is not sufficient

to charge Wheeler upon the note. We think differently. The

bond for a deed to the mill property, taken with the knowl-

edge and consent of Wheeler, in which Faulkner and Wheeler

are described as composing the firm of George Faulkner &
Co., and put on record, was a holding out to the world that

they were partners in the mill property and in the business of

the mill, though, as between themselves, there may have been
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no partnership in the mill business. This information con-

veyed to third parties, by recording the bond, enabled the mill

to do business, and pay the mortgage for which Wheeler was

responsible, or, in other words, had covenanted to discharge,

and was notice to such parties dealing with the mill that they

had the responsibility of Wheeler to rely upon. The record

of the bond, executed as it was with Wheeler's knowledge and

consent, was notice to the public there was such a firm as

George Faulkner & Co., composed of George Faulkner and

appellant, and he must, on principles of public policy and

justice, be held responsible as such to the public, whatever

may be the true relations between him and Faulkner.

The case of Fisher et al. v. Bowles, 20 111. 396, cited by ap-

pellee, covers this case, and, in conformity with it, the judg-

ment must be affirmed.

Judgment affirmed.

Carter H. Harrison

v.

The City of Chicago.

Special assessment—of a new assessment. A new special assessment

will not be sustained where the record fails to disclose upon what basis it

was made.

Appeal from the Superior Court of Cook county; the Hon.

Joseph E. Gary, Judge, presiding.

This was an application in the court below for a judgment

upon a special assessment warrant issued on a re-assessment,

for certain improvements in the city of Chicago. A trial re-

sulting in a judgment in favor of the city, the owner of the

property appealed.
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Messrs. Spaffobd, McDaid & Wilson, for the appellant.

Mr. M. F. Tuley, Corporation Counsel, for the appellee.

Per Curiam: This judgment must be -reversed on the

ground that the city collector had no authority to apply for

the judgment. The proceedings under the new assessment

do not definitely show upon what basis such assessment was

made, and, as the case stands, we can not say that they were

illegal.

The judgment is reversed and the cause remanded.

Judgment reversed.

Moses S. Miles

V.

Alfred Weston.

1. New trial—remittitur—conditional order. Where the court enters

an order that unless plaintiff will remit a certain portion of his verdict

within a specified time, a new trial will be granted, but the sum is not

remitted until after the time has expired, when the court thereupon over-

ruled the motion for a new trial and rendered judgment for the amount

remaining after entering the remittitur : Held, that it was not error to over-

rule the motion after the time named had expired ; that the order, as en-

tered, was a conditional one granting a new trial, and was under the con-

trol of the court during the term ; that the mere overruling of the motion

was not error, and the refusal to grant a new trial could not be questioned

unless there were other grounds requiring it to have been allowed.

2. Evidence—when inadmissible for want of proper averments. In an

action for trespass and false imprisonment, where the court permitted evi-

dence of the kind of food that was furnished to plaintiff, and the character

of the prison in which he was confined, and the kind of treatment he re-

ceived : Held, it was error, as there were no facts specially averred author-

izing them to be received, and as there was no such averment in the decla-

ration, the admission of such evidence was calculated to surprise the de-

fense, and it should have been rejected.
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3. Same—justification—mitigation. Where persons were seen in the

night time for a considerable time, in the street near to a person's house,

apparently examining it, and would separate when persons passed, and

then come together again, and the occupant of the premises found and

brought to the place two policemen, who found a person there who, when
accosted b}r them, stated he had been there two hours, and was thereupon

arrested by the policemen: Held, that such facts should mitigate the dam-

ages, if not justify an imprisonment, although the person arrested had but

come to the place at the time he was arrested.

4. Arrest. At common law, peace officers were authorized to arrest

street walkers, and they were liable to punishment as for a misdemeanor,

and the common law is in force in this State as to such offenses.

Writ of Error to the Superior Court of Chicago ; the

Hon. William A. Porter, Judge, presiding.

Messrs. Hoyne, Horton & Hoyne, for the plaintiff in

error.

Mr. George F. Bailey, and Mr. E. H. Beebe, for the de-

fendant in error.

Mr. Justice McAllister delivered the opinion of the

Court

:

This was an action of trespass to the person, brought by

Weston against Miles, in the Superior Court of Chicago. The

declaration contains five counts. Plea, not guilty.

The first count would be good, upon general demurrer, as a

count in case for malicious prosecution. It alleges that de-

fendant below, without any reasonable or probable cause, made

a pretended charge against plaintiff below, of a criminal of-

fense, caused him to be arrested upon such charge, and im-

prisoned, without any reasonable or probable cause ; his

acquittal, and the legal termination of the prosecution.

The second and third counts are somewhat similar, and the

fourth and fifth are in trespass for assault and battery. Ver-

dict against defendant below of guilty, and damages assessed

at $1000. No motion in arrest was made for the misjoinder
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of causes of action ; but upon a motion for new trial, the

court ordered that a new trial be granted, unless plaintiff be-

low, within five days, should remit $500 from the verdict.

The remittitur was entered after the five days .and on the sixth,

whereupon the court denied the motion for a new trial and

gave judgment for $500, and defendant below brought the

case to this court by writ of error, and, amongst other errors,

assigns the refusal of the court to grant a new trial, but, in

argument, insists that the manner of the refusal was error.

We think that, unless the plaintiff in error can show, from

the record, that he was entitled to a new trial, the manner of

the refusal is of no consequence. This was but a conditional

order for a new trial. Suppose the court had made an abso-

lute order, and then, at the same term, concluding that the

order had been made upon a mistaken view of the case, had

vacated it. Could this be successfully assigned for error,

without showing, from the record, that the party in whose

favor the order was made was entitled to a new trial ? We
think not. So that the question is, did the court err in re-

fusing a new trial ? Or, in other words, was plaintiff in error

entitled to a new trial?

It is apparent from the record that the counsel for the pkiin-

tiff below tried the case as an action of trespass and false im-

prisonment, while defendant's counsel, misled, perhaps, by the

form of the first count of the declaration, defended it as an

action on the case for malicious prosecution. All the instruc-

tions asked by the latter are appropriate only to the action for

malicious prosecution. They contain correct propositions of

law, and should have been given, if such were the action.

The evidence allowed by the court, of the abuses to which

plaintiff was subject, by plaintiff giving a description of the par-

ticular place where he was confined, its bad and unfit character,

and the fact that he was not furnished with food, was all in-

admissible, under the declaration in this case ; and while plain-

tiff was detailing these abuses, the court said to him, "You can
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state, in that connection, that you were not allowed to get wit-

nesses." Upon this suggestion, which was excepted to by de-

fendant's counsel, the plaintiff said: "I was not allowed to

get witnesses. I was fined $25." The docket of the justice

was not introduced. There was no proper evidence that any

cause was pending or tried before the justice, or that any ap-

plication was made for a continuance or suspension of the

trial on account of absent witnesses, and no such damages

were stated in the declaration.

The rule is, that " whenever the damages sustained have not

necessarily accrued from the act complained of, and conse-

quently are not implied by law, then, in order to prevent the

surprise on the defendant which might otherwise ensue on the

trial, the plaintiff must, in general, state the particular dam-

age which he has sustained, or he will not be permitted to give

evidence of it. Thus, in an action of trespass and false im-

prisonment, when the plaintiff offered to give in evidence

that during his imprisonment he was stinted in his allowance

of food, he was not permitted to do so because the fact was

not, as it should have been, staged in his declaration." 1 Chit.

PI. 397.

That he was ill-treated by being put, by the officer, in such

place as described, denied food or the privilege of getting his

witnesses, subject to oppressive conduct on the part of the

magistrate, and fined, were none of them damages which neces-

sarily accrued from the act of the defendant, nor were they

damages implied by law ; and to prevent surprise on the de-

fendant, such of them as defendant could be held responsible

for should have been stated in the declaration. But if the

magistrate had jurisdiction, his act of fining plaintiff could

not be a proper element of damages in the action for trespass,

false imprisonment and assault and battery, though it might

be in case for malicious prosecution, if stated in the declara-

tion.

It appears, by evidence not contradicted, that, on the night

of the arrest of plaintiff below, two men had been walking
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the street in front of defendant's house, in Chicago, apparently

taking observations; and, when any one approached, they

would separate, and come together again, and thus kept lurk-

ing around for about an hour and a half, and until late in the

evening, when defendant, becoming alarmed at their suspicious

conduct, went after and brought two policemen to the place

where the two men had been, and there found the plaintiff,

who, upon being interrogated as to his purpose, and told that

he had been hanging about there for an hour and a half, re-

plied that he had been there two hours. This is testified to

by four witnesses besides the defendant, and contradicted only

by the plaintiff himself. Giving no account of himself, and

admitting his presence there for two hours, one of the police-

men arrested him, and, without any directions from the defend-

ant as to what should be done with him after the arrest, he

was taken by the officer to the station.

In Lawrence v. Hedger, 3 Taunt. 14, it was held that watch-

men and beadles have authority, at common law, to arrest, and

detain in prison for examination, persons walking the streets

at night when there is reasonable ground to suspect felony,

although there is no proof of a felony having been committed.

And it has been said by Hawkins and others, that every pri-

vate person may, by common law, arrest any suspicious night

walker and detain him until he give a good account of him-

self. 2 Hawkins' Pleas of the Crown, ch. 13, sec. 6, ch. 12,

sec. 20. And it has been held that a person may be indicted

for being a common night walker, as for a misdemeanor. 2

Hawk. P. C, ch. 12, sec. 20.

Where a person is taken up in the night as a night walker

and disorderly person, though by a lawful officer, it has been

considered that the arrest would be illegal, if the person so

arrested were innocent, and there were no reasonable grounds

of suspicion to mislead the officer. Tooley's Case, 2 Lord

Raym. 1296.

The reason why night-walking and lurking about the prem-

ises of peaceable inhabitants in the night time, is disorderly
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conduct, is because such conduct can not, in general, be for

any but a bad purpose, and it tends to the annoyance and dis-

comfort of peaceable citizens, who have a just right to be ex-

empt from such disturbance. What family, in a large city like

Chicago, so frequently infested with burglars and other des-

perate criminals, could retire to their beds and enjoy the quiet

and repose due to them, when they were conscious that sus-

piciously acting persons were lurking about their premises?

And will it be said that the law gives no right to have such

persons arrested and removed, until a burglary is actually com-

mitted or attempted? The right of arrest in such cases, by

the proper officer, is supported by the same reasons and neces-

sity to-day, that it was in the earlier history of the common law,

and its existence we maintain without hesitation. We do not

say that the plaintiff below was guilty of such disorderly con-

duct; it is not our province to do so; but we do say that, in

the facts disclosed by the evidence, lay the materials for a plea

of justification. None, however, was interposed. The most

the defendant could do was to give them under the general

issue in mitigation of damages. This was done.

It is true the plaintiff testified that he had been at the place

in question but one or two minutes, yet five witnesses testify

that he said, when questioned, that he had been there two

hours, which admission was sufficient, under the circumstances,

to cause the officer to believe him to be one of the two night

walkers who had been observed hovering about defendant's

house. But for this statement, he probably would not have

been arrested. If his own declaration caused his arrest, surely

that circumstance should go far, under the other circumstances

of the case, in mitigation of damages, if not to justify the

arrest.

But instead of submitting that question to the jury by

proper instructions, the question was submitted by several, on

behalf of the plaintiff below, whether the defendant used

proper diligence in ascertaining whether plaintiff* was the right
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man, in the face of his own admission that he had been there

two hours.

Upon the whole case, we think the defendant did not have

a fair trial, and that a new trial should be granted, and the

parties have leave to amend their pleadings.

The judgment of the court below is reversed and the cause

remanded.

Judgment reversed.

Rodney House

v.

Phillip Davis.

1. Promissory note—assignment of before due. The law favors the

use of commercial paper, and courts should not permit weak and uncertain

evidence to impede or restrain its free circulation.

2. Bill in equity—itsframe—relief. Where the theory of the hill is,

that promissory notes, upon which judgment had heen rendered, were

usurious, and that the assignee, who obtained the judgment, had colluded

with the paj^ee to hold the notes in trust for him, and the proof fails to

sustain the bill, it is erroneous for the court, under such a bill, to require

the payee to bring the amount of usury into court to be paid to the as-

signee, and to require that the maker bring the balance of the judgment

into court to be paid to the assignee.

3. Evidence—under the bill. The evidence must be in support of the

theory of the bill, and if not, although a case may be made by the evidence,

the part}r is not entitled to relief, and it must not be variant from the case

the party is called upon by the bill to defend.

4. Promissory notes—renewal—usury. Where promissory notes are

tainted with usury, their renewal, and adding the usury into the new ones,

will not free them from the usury. The renewal does not change the na-

ture of the indebtedness, but is evidence, simpty, of the debt. Had I lie

assignee known of the usury and the several renewals of the notes, the

defensy could have been made in his hands. The. rule is, that so long as

any portion of the debt remains, the usury may be pleaded whilst in the

hands of the original payee, or an assignee, with notice.



368 House v. Davis. [Sept. T.,

Opinion of the Court.

5. Interest—where there is usury. Interest should be computed at

the rate of six per cent on the balance of the debt, after deducting the

usury.

6. Practice. It is error, where the bill is dismissed as to such an

assignee, to require money to be brought into court to be paid to him, as

the court had no control over him after dismissing the bill as to him. If

the bill had been properly framed, it would have been proper to retain

jurisdiction of all the parties until exact justice should have been done.

7. On a bill properly framed in such a case as this, the maker should

bring the money to pay off the judgment, into court, and then he would be

entitled to recover the usury and have a decree therefor.

Appeal from the Circuit Court of Will county ; the Hon.

Josiah McPoberts, Judge, presiding.

Mr. George S. House, for the appellant.

Messrs. Randall & Fuller, for the appellee.

Mr. Justice Thornton delivered the opinion of the Court:

The bill was filed in this case to enjoin the collection of a

judgment at law, and charging usury in the notes upon which

the judgment was founded.

The consideration of the notes consisted of money borrowed

and property purchased, of House, and he sold the notes to

one Phileo. It is alleged that usury forms a large portion of

the amount of the notes.

The usury was abundantly proved, and is indeed conceded

by both parties. The bill charged that Phileo, the assignee,

before the maturity of the notes, had notice of the usury, and

confederated with House to cover it up. The evidence is too

slight to sustain the charge. The remark of Davis to Phileo,

upon the day on which the notes were renewed and made pay-

able to the latter, must have been subsequent to the transfer

of the notes and the payment of the money to House.

The only other proof to support the charge, was to the

effect that five or six years before the purchase of the notes,

Davis stated, in the presence of Phileo, that he was paying

House, upon notes for money, twenty per cent. Phileo may
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have heard the remark, and he may not ; and if he did, he

may have forgotten it.

Such testimony is too unreliable to warrant the conclusion

of notice of usury in the notes purchased. If the purchaser

had any recollection of the remark, he might well suppose that

the notes referred to had long been paid. We must presume

that Phileo held the notes for value, and without any notice

of facts which might impeach their validity between the ante-

cedent parties.

The law encourages the use of commercial paper, and courts

should not permit such weak and uncertain evidence to im-

pede or restrain its free circulation.

We are of opinion that the court below decided correctly,

that Phileo was a bona fide holder.

After the dismissal of the bill as to Phileo, the court ren-

dered a decree, and found that he was entitled to receive the

full amount of his judgment founded upon the notes assigned

to him before maturity, and directed that appellant, the payee

of the original notes assigned, bring into court the amount of

the usury, and that the maker of the notes bring into court

the balance of the judgment, by a day named.

The distinct theory of the bill is, that the purchaser of the

notes had notice of the usury, and that he colluded with the

payee to hold the notes in trust for him. These allegations,

as we have seen, are not sustained.

The case of Woodworth v. Huntoon, 40 111. 131, is exactly

in point, and is decisive against the relief granted.

In that case, the bill was filed against an assignee before

maturity, for value, and a second assignee after maturity.

The bill charged usury ; notice of it on the part of the as-

signee ; and that the assignment was colorable merely. The

usury was admitted, but the court found that the first as-

signee was a bona fide holder before maturity, and that the

remote assignee was protected through the prior innocent

holder, and the bill was dismissed without prejudice because

the allegations were not supported by the proof.

24—60th III.
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The complainant must recover on the case made by the bill.

The proof must support, and not be inconsistent with, the

theory of the bill. Though a good case may be made by the

evidence, it must not be variant from the one which the party

is called upon to defend. •

As the cause may again be tried, it is proper to remark that

the evidence shows conclusively that the Shoemaker note had

been paid, and it should not be considered in making any

computation.

The renewal of the notes, according to the proof, should not

be regarded as such an independent transaction as would make

payment and satisfaction of the prior notes, so as to remove

the taint of usury, so far as the payee is concerned. The notes

had frequently been renewed while in the hands of the payee,

and usury computed at each renewal ; and if the assignee had

notice of the usury, the defense could be made as to him. The

notes, upon renewal, were not a satisfaction of the former

notes, but only evidence of the pre-existing indebtedness.

The rule to be deduced from the decisions of this court is,

that so long as any part of the debt remains unpaid, the debtor

may insist upon a deduction of the usury from the part re-

maining unpaid. Hadden v. Innes, 24 111. 381 ; Fanvett v.

Meyer, 35 111. 41 ; Saylor v. Daniels, 37 111. 331.

As to the rate of interest to be computed upon the balance

of the debt, after the deduction of the usury, six percent only

should be reckoned. Woodicorth v. Huntoon, supra.

The court dismissed the bill as to the assignee, and yet

required the payment of money into court for the satisfaction

of his judgment, when no control could be exercised over

him.

If the bill was amended so that the allegations and proofs

were consistent, jurisdiction of all the parties should be re-

tained so that exact justice could be done.

The maker of the notes has never paid, and may never pay,

the usury ; and as all the parties interested are before the

court, the bill should be amended to correspond with the
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facts. The maker of the notes should be permitted to bring

the amount of the judgment, and interest thereon, into court,

for the benefit of the bona fide holder, and then he would be

entitled to recover the usury against the payee".

The court erred in the amcTunt of usury found, but as coun-

sel differ so slightly as to the amount, this can easily be as-

certained upon a second hearing.

The decree is reversed and the cause remanded, with leave

to amend the bill.

Decree reversed.

The Princeton Loan and Trust Co. et al.

v.

Parnell Munson.

1. Trust deed—sale by trustee—notice. "Where a person borrowed

money and gave a trust deed on real estate to secure its payment in three

years, with interest payable annually, and the deed provided that if the

interest remained due and unpaid thirty days, the holder of the claim

might require the trustee to sell the property, after giving notice as re-

quired by the deed, and to apply the money as therein specified; and it was
therein agreed that, on default in the pa3rment of any instalment of prin-

cipal or interest for thirty days after its maturity, the whole debt, principal

and interest, should, at the option of the holder, become due and payable,

and the property be sold as though the debt had become due by lapse of

time: Held, under such a deed, that the trustee was only bound to give

the notice required by its terms, and as the deed did not provide for it, lie

was not required to give notice to the debtor, nor was the holder bound to

give notice of his election to treat the whole debt as due.

2. Trustee—sale of trust property. In such a case, it is. not fraud, or

ground for setting aside the sale made by the trustee, because he informed

the person who became the purchaser, of the amount of the debt previous

to the sale; nor did the fact that the trustee said to the person who after-

wards became the purchaser of the trust property, that if the money was
not paid before the time fixed for the sale, it would be sold, and that he
had no expectation it would be paid. This was not fraud, nor did it work
injury to the debtor.
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Appeal from the Superior Court of Cook county ; the Hon.

John A. Jameson, Judge, presiding.

Mr. Farlin Q. Ball and Mr. George Scoville, for the

appellants.

Mr. John Lyle King, for the appellee.

Mr. Justice Sheldon delivered the opinion of the Court

:

On the 13th day of May, 1869, James G. Blunt executed a

trust deed upon a certain lot of ground, in the city of Chicago,

to George Scoville, as trustee, to secure the payment of the

sum of $5500, in three years, with ten per cent interest pay-

able semi-annually.

It was a loan of money by one Mrs. Gurley, made through

the agency of Wright & Tyrrell on her part, and of A. C.

Ellithorpe on the part of Blunt.

The November interest was paid, but not promptly.: $250

of it on the 23d of the month, and $25 in January. The sec-

ond instalment of interest, falling due May 13, 1870, not hav-

ing been paid, on the 29th clay of June, 1870, the trustee made

sale of the property under the deed of trust, and it was bid in

by the Princeton Loan and Trust Company, which, on the

morning of the day of sale, had purchased the bonds for the

money secured by the trust deed from Mrs. Gurley, at their

face and interest. It bid upon the property precisely the

amount of the bonds and interest and costs of sale, making in

all $6000.

After the giving of the trust deed, Blunt sold the property

to the appellee, Munson, who was to assume the mortgage upon

it, excepting the instalment of interest to fall due in May,

which was to be paid by Blunt.

This bill was filed by Munson to set aside the sale.

It alleges that, a short time before the second instalment of

interest fell due, on the 13th of May, 1870, Ellithorpe, the

agent of Blunt, made with Wright & Tyrrell, as the agents of
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Mrs. Gurley, an agreement for the extension of the time of its

payment until the middle of July.

We are favored in the case with a written opinion of the

judge who heard the cause below, which finds .that this agree-

ment for extension of time was not proven, and no claim

is made, on the part of the appellee, that it was. We have

examined the testimony on this point, and, without entering

into the review of it, we will say that we are satisfied with the

finding of the court on this question of fact.

The other grounds of complaint set up are, misconduct on

the part of the trustee, and fraud between the parties to the

sale.

The deed of trust contains the following provisions

:

" In trust, that in case of default in the payment of any of

the said bonds or any part thereof, or of the said coupons, or

either of them, or any part thereof, or in case of a breach of

any of the covenants or stipulations herein contained, and if

such default or breach shall continue for thirty days, then at

any time after the expiration of that period of time, the trus-

tee, on application of the holder of any of said bonds or cou-

pons which may then be due, may sell said premises, or any

part thereof, and all right of redemption of said parties of the

first part, at public auction, at the north door of the court

house, in Chicago, for cash, ten days' public notice having

been previously given of the time and place of such sale by

advertisement in one of the newspapers published in Chicago,

and mal^e a deed to the purchaser; and out of the proceeds

of sale, after paying costs of advertising, sale, commissions,

and all other expenses of this trust, then to pay the said bonds

and coupons, and any additional interest that may have accrued

thereon, to the legal holder or holders thereof, rendering the

overplus (if any) unto the party of the first part.

" It is stipulated and agreed that, in case of default in any

of said payments of principal or interest, or of a breach in any

of the covenants and agreements herein, or in any of said
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bonds contained, and if said default or breach shall continue

for thirty days, then, at expiration of that time, the whole

of said principal sums and the interest thereon to the time

of sale, shall, at the option of the legal holder or holders

of any of the said bonds or coupons, thereupon, or at any

time thereafter, as he, she, or they may elect, become due and

payable, and the said premises be sold in like manner as if the

said indebtedness had matured. And it shall not be necessary

for the holder or holders of any of said bonds to give any no-

tice of his, her or their election in declaring said indebtedness

due and payable to said party of the first part ; but notice to

said party of the second part, his heirs, successor or succes-.

sors, to this trust then acting by virtue hereof, shall be suf-

ficient."

The specific acts of violation of duty on the part of the

trustee, insisted upon in argument by the appellee's counsel,

and upon which the opinion of the court rests its decree set-

ting aside the sale, are, the not giving personal notice to Blunt,

or his agent, Ellithorpe, of the intended sale, or of the fact that

the holder of the* indebtedness had exercised her option to

make the whole debt due, and that the trustee informed the

agent of the Princeton Loan and Trust Company of the amount

of the debt, and that unless the parties came in and paid the

claim, the sale would be made the next day ; and that he

thought they would not do so.

The maker of this trust deed, by his own voluntary agree-

ment, provided this mode of sale, instead of a judicial one, for

realizing from the security the money to pay his debt. Had the

sale been a judicial one, the time of its taking place might

have been subject to as much uncertainty as the one which

here took place; but no actual personal notice to the debtor

of the sale would have been necessary ; only the public notice

required by law would have been requisite. The debtor him-

self here prescribed the kind of notice which should be given
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in case of sale—it was not personal notice, but notice by adver-

tisement in a newspaper. To say that a further personal no-

tice was required by implication, would be to annex a condition

to the power of sale, which the maker of the power did not

see fit to provide, and the court would be making a contract

for the parties, instead of enforcing the one made by them-

selves.

The deed of trust did not require any notice to be given to

the debtor himself, by the trustee or any one else, of the exer-

cise of the option to make the whole indebtedness due; at the

most, it only contemplated that such notice should be given to

the trustee.

The maker of the deed of trust knew that such a contin-

gency was liable to occur at any time during a default of pay-

ment ; and if he had wished personal notice of it to himself

to be a condition precedent to the exercise of the power of

sale, he should have so provided by his deed.

To add to the power, by implication, such" a condition, might

wrongfully disappoint the expectation of the creditor. The

creditor, as well as the debtor, had an interest in the execution

of the power of sale. The terms and conditions upon which

it should be exercised, were arranged by their mutual agree-

ment. According to the contract made by the parties, the

creditor was not to be subjected to a longer delay than forty

days before he could realize from the security any arrear of

payment. To require a personal notice to the debtor, who, at

the time, might be in distant or unknown parts, might create

a very inconvenient delay in the collection of a claim evidently

intended by the parties to be speedy; and the creditor might

well have refused to accept a security trammeled with such a

condition.

However proper the giving of personal notice by the trustee

to the debtor, of the sale, or of an exercise of the option to

made the whole indebtedness due, might have been, we could

not hold it to be a condition precedent, to be complied with,

in order to a valid exercise of the power of sale.
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We do not perceive the force of the objection, that the trus-

tee informed Reed, the agent of the company, of the amount

of the indebtedness upon the property. The complaint is not

that the information was, in any respect, false or misleading,

but it is insisted that such information should not have been

given at all. Surely the statement of the amount of the debt

to the public, in the published notice of sale, would not be held

to affect the validity of the sale. Why, any more, should the

statement of the same by the trustee to an individual inquirer?

We do not see the propriety, or the advantage, of any conceal-

ment in such matter. Were there any breach of duty involved,

it would seem to be in withholding, rather than in giving, such

asked for information. That such conduct, as is said, amounts

in substance to a bargain between the trustee and the pur-

chaser, that if he would bid so much he could take the prop-

erty, we fail entirely to see.

Nor do we regard the statement of the trustee, that unless

the parties came in and paid the claim, which he did not think

they would do, the sale would be made the following day, as

any more a violation of his duty than the statement as to the

amount of the debt.

The charge of fraud in this case is not sustained by proof.

It appears, from the evidence, that when Wright & Tyrrell,

the agents of Mrs. Gurley, applied to Scoville to proceed and

make sale of 'the property, they informed him they had had

trouble in collecting interest, and wished the property could

be sold to some person, so they could get the money, and not

be obliged to bid in the property. Some days previous, Sco-

ville had been applied to by one Henry C. Reed, of Princeton,

a person connected with the Princeton Loan and Trust Com-

pany, for information in regard to the investment of several

thousand dollars the company wished to make, either by the

purchase of property or securities, and was requested, if he

found any such opportunity, to inform W. K. Reed, who would

be in Chicago ; and it was on that account Scoville spoke to

W. K. Reed, who was the president of the company, about
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the property and the sale. Mr. Reed doubting whether, under

their charter, the company could purchase the property, except

in payment of a debt, concluded to purchase the securities, and

did so, for their face and interest, for the company, and bid in

the property for the company, for the full amount of the claim

and costs.

Wright & Tyrrell seem to have had no other end in view,

than the faithful collection of the interest due to their princi-

pal, for whom they were acting.

The purpose, on the part of Reed, appears to have been

none other than the making of an investment in good faith for

the exclusive benefit of the company of which he was an

officer, which he did, by a fair purchase of the securities, and

fairly bidding off the property at a public sale.

The trustee, in calling the attention of Reed to the approach-

ing sale, acted rather in the interest of the owner of the prop-

erty than otherwise, in inducing attendance at^ the sale, and

he had also called the attention of one or more other persons

to it ; and although he might, perhaps, with much propriety,

have done more than he did, to bring home to the owner

actual notice of the sale, he gave all the notice he was required

to give, by the terms of the trust confided to him.

The circumstance, that, after the sale, one of the legal firm

of which Mr. Scoville was a member, was employed to obtain

possession of the property for the company and collect rents,

is entitled to very little weight as showing that Scoville had

any interest in the subject of the purchase.

The decree of the court below setting aside the sale must be

reversed, and the cause remanded for further proceedings in

conformity with this opinion.

Decree reversed.
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William B. Jarvis

v.

Joseph W. Shacklock et al

1. Continuance—absent witness. It is not error to refuse a continu-

ance where the affidavit fails to state that the party has no other than the

absent witness by whom he could prove the facts relied on by the party.

2. Same—illness of counsel. Where a case was called, and passed

because of the illness of counsel, and nearly three weeks afterwards the

case was again called for trial and a motion was made for a continuance by
defendant because his counsel was sick, and the court can see that a

fair trial would be prevented by illness of counsel, the case should be

continued ; but where there are no questions of law, but simply a question

of fact, and the evidence is in a small compass, and another attorney could

be readily informed of the character of the case, and the defendant was

himself an attorney, it is not error to refuse a continuance.

Writ of Error to the Superior Court of Cook county ; the

Hon. William A. Porter, Judge, presiding.

Mr. J. P. Atwood, for the plaintiff in error.

Messrs. Johnston & Rogers, for the defendants in error.

Mr. Chief Justice Lawrence delivered the opinion of

the Court

:

We are asked to reverse the judgment in this case, because

the motion for a continuance and the subsequent motion for a

new trial were both overruled. The continuance was asked

on two grounds : the absence of a witness and the illness of

defendant's counsel. As to the first, it is only necessary to

say that the affidavit does not state the defendant had no other

witness by whom he could prove the facts stated in his affida-

vit as completely as by the absent witness. As to the illness

of counsel, it appears that the case was first called on the 25th
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of November, and then passed because of the illness of de-

fendant's counsel ; that it stood over until the 12th of Decem-

ber, when defendant was notified by plaintiff's counsel that

the cause would be called the next day, and the application for

continuance was then made.

Illness of counsel would certainly be a good cause for con-

tinuance where the court can see that a fair trial is likely to

be i)revented by such illness, and the party moving for a con-

tinuance has shown no unreasonable carelessness. But this

suit is of the simplest character. Its trial involved no ques-

tion of law, and but one of fact, to wit : whether certain prop-

erty had been sold through the agency of the plaintiffs. The

evidence is in a small compass, and a few minutes' conversa-

tion between the defendant and counsel would have enabled

any practicing lawyer to try the case as well as if he had been

engaged in it from the beginning. The defendant, as appears

by the record, is himself a lawyer, and must have perfectly

understood that no preparation would be necessary to try a

case of this character for any lawyer competent to practice at

all.

The motion for a continuance was properly overruled.

The only ground urged in this court in support of the mo-

tion for a new trial is, that the verdict is against the evidence.

As to that, it is only necessary to say that the evidence is con-

flicting, and the verdict is not so clearly against its weight as

to justify us in reversing the judgment on that ground.

Judgment affirmed.
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Lewis C. Hare

v.

Frederick Stegall.

1. Payments—hoio applied. Where a debtor owes a creditor several

debts, and makes payments, he has the right to direct their application to

any one or more of the debts he may choose; but if he makes payments

and gives no directions, then the creditor may apply them as he may
choose; and when such payments are made, and neither party makes the

application, the law will apply them in the manner most advantagous to

the creditor, as it will be presumed he would, had he made an election,

have so applied them.

2. Where a creditor holds tw^o debts against another, and one is secured

and the other is not, and payments have been made by the debtor, and

there is no evidence that he directed their application, and no evidence of

how they were applied, it will be presumed that they were credited on the

debt for which he held no security.

3. Rent—distress—abandonment of premises. Where a tenant removes

from or abandons the leased premises, th'e statute gives the landlord the

right to distrain for rent due, and also for that to become due. Nor will it

affect the landlord's right if the tenant gives notice that he intends to

leave. He can not, by such means, deprive the landlord of his right to

distrain.

4. Replevin—distress for rent. The action of replevin may be brought

to try the legality of a distress for rent, provided there is no sum what-

ever due for rent; but if any sum, however small, is due, and the distress

is for a greater sum, or is excessive in regard to the quantity of goods

taken, or otherwise irregular, the remedy must be by case.

Appeal from the Circuit Court of Mercer county; the

Hon. Arthur A. Smith, Judge, presiding.

Mr. T. G. Frost, for the appellant.

Messrs. McCoy & Clokey, for the appellee.

Mr. Justice Walker delivered the opinion of the Court

:

This was an action of replevin to recover the possession of

personal property taken under a distress warrant for rent.

The declaration is in the usual form, to which the defendant
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pleaded non detinet, a plea of property in the defendant, and a

plea of justification under a distress warrant for rent due to

Joseph H. Bloomfield, issued to appellant to execute, against

appellee, and which was levied on the property in controversy.

To these special pleas replications were filed, traversing the

defense set up therein, and a further replication that appellee

was expelled from the premises by the landlord. Issues of

fact were formed, and a trial had by the court and a jury, and

the issues were found for the plaintiff. A motion for a new

trial being overruled, judgment was rendered on the verdict,

and the record is brought to this court on appeal.

From the evidence, we entertain no doubt that there was

due the landlord some rent. Whether the last installment was

due or not, it satisfactorily appears that a portion, perhaps

not less than $100, was unpaid on the first installment. It is

contended that this may have been a balance on the purchase

of property, and not for rent. Appellant swears that a por-

tion of what was paid was applied to that account, and if spe-

cific directions were not given when the payments were made,

as to the manner it should be applied, the creditor had a

right to appropriate it to whichever debt he chose. Appellee

did not pretend that he directed the payments to be applied to

the debt for articles purchased. It is natural the landlord,

having security for the rent by lien on crops and other prop-

erty, would, unless otherwise directed, apply payments to the

debt not secured, until it was extinguished. And if no appro-

priation was made by the parties, the law would apply it to

the debt not secured, on the ground that, in the absence of

any direction, the presumption would be that the creditor,

having a right to choose to which it should be applied, would

appropriate it in the mode most advantageous to him.

Again, when the writ was served, appellee admitted to the

officer that he owed Bloomfield, but insisted only that the

amount was too large. He also made this admission to sev-

eral other persons. He knew whether the money was due for

rent, and that the distress was made for it as rent. He then
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made no pretense that it was not due. He must have known
that the landlord could only distrain for rent, and had the sum

been due on some other account he would no doubt have said

what he owed was not for rent, and the distress was wrongful.

But he did not place it on such grounds, but simply that the

distress was for too much.

If, however, in this we should be wrong, appellee had

abandoned the premises, and under the 9th section of chapter

40, Revised Statutes, the landlord had the right to distrain for

the remainder of the rent, whether it was, or not, due. We
think, from the entire evidence, it was due on the 1st of Jan-

uary, and the distress for all of the rent unpaid was properly

made upon the ground that it was due. That section of the

statute declares that, " In case of the removal or abandonment

of the premises or any part thereof, by such tenant, all grain

or vegetables grown or growing upon any part of the prem-

ises so abandoned, may be seized by such landlord, his agent

or attorney, before the rent is due." It further provides that

the landlord may cultivate growing crops or vegetables until

matured, and hold the property thus seized until the rent

shall become due, when it may be sold as in other cases of dis-

tress. This section manifestly gave the landlord the right to

distrain, after appellee abandoned the premises, for any rent

due or to become due. This section authorizes the seizure of

matured crops 6r vegetables, as well as those that are still grow-

ing. Nor would it deprive the landlord of this right by being

informed that appellee intended to remove. No inference can

be drawn, from such knowledge, that the landlord loses his

lien and right to distrain. Nor did the mere fact that the land-

lord's cattle may have trespassed upon him, absolve him from

the payment of rent. It may be that it gave him the right to

maintain trespass, but it did not amount to such an ouster or

dispossession of appellee as would release him from payment

of rent.

It is said in Chitty's Pleadings, Vol. 1, p. 188, 6th Am. Ed.,

that replevin " may be brought to try the legality of a distress
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for rent, provided there were no sum whatever in arrear

;

but if any sum, however small, were due, and the distress were

for a greater sum, or excessive in regard to the quantity of

goods taken, or otherwise irregular, the remedy must be by ac-

tion on the case." We have seen that there was some rent

due, and if so, this rule of law is conclusive of the action of

replevin. Appellee has misconceived his remedy, and inas-

much as there was rent due, this action could not be main-

tained, and the judgment of the court below must be reversed

and the cause remanded.
Judgment reversed.

The City of Chicago

v.

John Joney.

1. Employers—liability of for acts of servants and contractors. The
city of Chicago, having contracted with parties for deepening the Illinois

and Michigan canal under the supervision of its own engineer, and subject

to his orders, is liable for damages caused by the negligence of its con-

tractors. In such case, the doctrine of respondeat superior applies.'

2. Corporation—official acts. Though the act required the assent of

the board of trustees of the canal to the work proposed by the city of Chi-

cago, no formal meeting of the board, in its corporate capacity, was neces-

sary. The written or verbal assent, or mere acquiescence of its members,

was sufficient to the purpose of charging the city with consequences grow-

ing out of possession.

Appeal from the Criminal Court of Cook county ; the Hon.

Joseph E. Gary, Judge, presiding.

Messrs. M. F. Tuley, I. N. Stiles and John Lewis, for

the appellant.

Mr. T. R. Moran, for the appellee.
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Mr. Justice Beeese delivered the opinion of the Court

:

This was an action on the case against the city of Chicago,

in which the defendant was found guilty and the damages

assessed at fifteen hundred dollars, for which judgment was

rendered.

The declaration charges that the defendant was lawfully

engaged in the work of deepening the Summit division of the

Illinois and Michigan Canal, and performed the work so neg-

ligently and unskillfully as to create obstructions of stone and

earth in the canal ; and while plaintiff was lawfully naviga-

ting the Summit division with his canal boat "Hiawatha/'

through the negligence of the defendant in causing such ob-

structions, the plaintiff's boat was injured and sunk, and he

damaged to the extent of three thousand dollars.

Appellant admits the plaintiff was damaged in the manner

alleged in the declaration, and to the extent found by the jury

—fifteen hundred dollars—but denies the damage was occa-

sioned by the negligence or default of the defendant. This

is the only question in the case : Was the injury to plaintiff's

boat caused by the negligence of appellant ?

Appellee places the liability of appellant on the act of the

general assembly of this State, approved February 16, 1865,

entitled "An act to provide for the completion of the Illinois

and Michigan Canal upon the plan adopted by the State in

1836."

The preamble to this act discloses its object and purpose,

which was for the special benefit of the city of Chicago by

feeding the canal from Lake Michigan, and thereby producing

a current of water strong enough to purify and cleanse the

Chicago river. The first section of the act provides that, to

secure the completion of the Summit division of the Illinois

and Michigan Canal upon the original "deep cut" plan, with

such modifications and changes of line, if necessary, as will

most effectually secure the thorough cleansing or purifica-

tion of the Chicago river
;
and facilitate the execution of the
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work, the city of Chicago, through its constituted authorities,

may at once enter into an arrangement with the board of trus-

tees of said canal, with a view to the speedy accomplishment

of the work. Laws of 1865, sec. 1, page 83. -

It is clear, the central object of this legislation was the ben-

efit to accrue to the city of Chicago ; all else was subsidiary to

that. It was a Chicago enterprise, to be carried out if an

arrangement could be made with the board of trustees of the

canal, in whose care and control it had been placed by the act

of 1843, and to hold and manage the same in the interest of

those parties who had advanced to the State their money for

the completion of the canal on the "shallow cut" plan, and

who held the bonds of the State as evidences of indebtedness

therefor. It was necessary they should be consulted as hold-

ers of this security, and some satisfactory arrangement made

with them before the canal could be entered upon.

The case turns on the question, was any valid arrangement

made with this board ? Appellant denies there was any such

arrangement.

It appears that, soon after the passage of this act, the com-

mon council of the city of Chicago, on the oth day of June,

1865, passed an ordinance entitled "An ordinance for cleans-

ing the Chicago river," appropriating bonds therefor, and

authorizing the board of public works to arrange for widen-

ing and deepening the canal.

On the 29th of August following, the board of public works

of Chicago, at a meeting of the board, passed a resolution

requesting the board of trustees to permit the city, through its

board of public works, to deepen the canal between the Chi-

cago river and Lockport, according to an indicated plan.

This request was met in a friendly spirit by the trustees

individually, who separately, and a majority of them, out of

the jurisdiction of this State, gave their assent, on the 4th clay

of September, 1865, to the proposed enlargement, upon certain

conditions not material to the present inquiry. This assent

25—60th III.
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was in writing, signed by the trustees, and spread upon the

records of the board.

The question is, was this such an arrangement as justified

or authorized the city to enter upon this work ?

Appellant insists, as the board of trustees were constituted

by law a body corporate, they could not act individually, *but

only as a board at a legal sitting. This may be true in regard

to many acts that board might be called upon to perform, but

this was not one. The act cited does not require the board of

trustees to hold a meeting in order that their consent might

be expressed, but it simply requires an arrangement should

be entered into with them by the city. A mere verbal assent

on the part of the trustees would suffice. They are not com-

plaining of any infringement on their rights. It is sufficient

to show the city were not trespassers in entering upon the

canal ; that they entered by the permission of those having

the care and'control of it. The act of the legislature gave the

city full power to enter with the consent of the board of trus-

tees. Even if it should be thought the separate signing of

the assent by the individual members of the board was not

sufficient, it might be replied, to obviate the charge, the city

was a trespasser ; that the assent of the board might be im-

plied from the character of the entry and the notorious object

and purpose for which the entry was made, the board making

no objection thereto, but acquiescing therein for several years.

We are of opinion appellant had legal possession of the canal

in virtue of the act cited, for the purposes contemplated by

that act.

Consequent on the passage of this act and the assent so

given, or "arrangement" so made with the board of trustees,

the city entered into a contract on the 1st of September, 1868,

with certain parties for deepening several sections of the Sum-

mit division, among which was section 21, where the injury

happened to plaintiff's boat.

It is insisted by appellants, and it is their second point, that

under this contract the contractors were not servants of the
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city, but independent contractors, and alone liable for damage

occasioned by the manner in which the work was done.^

Were Fox, Howard and Walker independent contractors,

and not the mere servants of the city?

Portions of the contract are found in the record, in which

it appears the city retained a supervisory control over the

work, and had power to dismiss any person employed by the

contractors on the work, and the dismissions of the board of

public works, who represented the city, were final and conclu-

sive in every case that might arise under the contract. Here

was dependence—serviency in the contractors, and for their

negligence the doctrine of respondeat superior must apply.

By the contract, the entire work was to be under the imme-

diate direction and superintendence of the city, through the

board of public works. The principle is well settled, when a

contractor is under the direction and control of his employer,

the employer is liable for the negligence of the contractor.

Without multiplying the citation of authorities on this point,

it is sufficient to refer to Schwartz v. Gilmore, 45 111. 456, and

Chi., St. Paul& Fond du Lac Railroad Co. v. McCarthy, 20 ib.

385.

The proof shows that the canal was dredged at the point

where the accident occurred, at the very time and in the man-

ner that appellant directed it should be done.

That dredging was so negligently done as to form a reef of

earth and stone, on which appellee's boat struck and was dam-

aged.

The third point raised by appellant is, that the city, in this

work, was acting as agent of the State in executing a public

work for the public benefit, and can not, therefore, be liable

in this action.

The facts stated in the preamble to the act of 1865, show
conclusively that this enlargement of the canal was a sugges-

tion of the city of Chicago, and recommended for the only

purpose of cleansing their river, which had become, by reason

of having no current, a nuisance. The act of 1865 bears on
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its face the impress of benefit to Chicago, and nothing more.

That was the moving cause, as we infer, for the passage of

the act. The city was in no sense the agent of the State.

We think the finding and judgment right, and affirm the

same.

Judgment affirmed.

John A. Rice

v.

The City of Chicago.

Special assessments in the city of Chicago—of the certificate of publica-

tion. Certificates of publication of notices of the meeting of the commis-

sioners to make a special assessment, and of the application to the common
council for confirmation, stated that the notices had been published six

clays consecutively, Sundays and holidays excepted, giving the date of the

first but not of the last publication : Held, the certificates were within the

case of Rich et al. v. The Gity of Chicago, 59 111. 286, and were insufficient.

Appeal from the Superior Court of Cook county; the Hon.

Joseph E. Gary, Judge, presiding.

This was an application for judgment upon a special assess-

ment warrant, in the city of Chicago.

The certificate of the printer, of publication of the notice

by the commissioners of their meeting to make the assess-

ment, was as follows

:

" This certifies that the appended corporation notice has been

published in the Chicago ' Republican/ the corporation news-

paper of the city of Chicago, county of Cook and State of

Illinois, six days consecutively (excepting Sundays and holi-

days) commencing on the 21st day of July, A. D. 1869. Chi-

cago, August 27, 1869.

Geo. D. Williston,
Publisher and Secretary of the Chicago Republican Co.,

with seal of said Company hereto affixed."
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Notice of application for confirmation states that commis-

sioners will apply to the common council at its next regular

meeting to be held on the 6th day of September, 1869. Cer-

tificate of publication of said notice states that the same was

published * * "six days consecutively, excepting

Sundays and holidays, commencing with August 28, 1869.

Signed by "Geo. D. Williston, publisher and Secretary of the

Chicago Republican Co., with seal of said Co. hereto affixed/'

Objections to the sufficiency of these notices were overruled,

and judgment rendered in favor of the city, from which the

defendant appealed.

Messrs. Barker & Waite, and Mr. Wm. Hopkins, for the

appellant.

Mr. M. F. Tuley, Corporation Counsel, for the appellee.

Per Curiam : This is an appeal from the judgment of the

Superior Court, of the March term, 1871, rendered upon a

special assessment warrant, on the application of the col-

lector of the city of Chicago. The assessment was for the

extension of Franklin street, from Madison to Adams.

This record presents but two points worthy of consideration,

and they are fatal to the judgment. These are*, that the city

collector was not authorized to apply for judgment, and that

the certificate of the printer, of publication of the notice by

commissioners of their meeting to make the assessment, and

of application for confirmation, was insufficient. These cer-

tificates are in the precise form as in the case of Rich et al. v.

City of Chicago, 59 111. 286.

The judgment is reversed and the cause remanded

Judgment reversed.
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The People of the State of Illinois

v.

Timothy Bradley.

1. Habeas corpus—service of the writ. Where a writ of habeas corpus

is applied for and issued in open court, in the presence of the person to

whom it is directed, having custody of the prisoner, and the fact was
known to him, and the writ could have been handed to him had he desired

it, that he might make his relurn : Held, this amounted to an acceptance

of the service, and a waiver of a delivery of the writ to him.

2. Same—void writ It may be conceded that, if a court has no juris-

diction to issue a writ of habeas corpus ad subjiciendum in any case, the writ

would be void, and the person to whom it is directed would not be bound

to obey it, and would not be in contempt by refusing so to do.

3. Jurisdiction. The criminal court of Cook county is but the con-

tinuation of the recorder's court of the cit}^ of Chicago, witli extended ter-

ritorial jurisdiction and enlarged criminal jurisdiction, but with its civil

jurisdiction between citizen and citizen taken away.

4. Same—constitutional jurisdiction. The 26 sec. Art. V-I of the consti-

tution of 1870 provides that, the recorder's court of the city of Chicago

shall be continued and called the "Criminal Court of Cook county," and

shall have jurisdiction in all cases of criminal and quasi criminal matters

arising in the county of Cook, or which may be brought before it pursu-

ant to law ; but it shall have no jurisdiction in civil cases, except those on

behalf of the people: Held, that this provision of the constitution is self-

executing, and operated on the court as soon as adopted.

5. When the constitution declared that the recorder's court shall be con-

tinued, it was intended that it should be with all of its powers, authority

and jurisdiction, except in purely civil cases between citizen and citizen,

which was thereby taken away; and the statute fixing its terms, providing

for selecting jurors, etc., still remained in force.

6. Same—habeas corpus. The recorder's court had jurisdiction of the

writ of habeas corpus ad subjiciendum, being a prerogative writ, and essential

to the liberty of the citizen, and secured by constitutional and legislative

enactment, and as where a prerogative writ is given by the common law

to the courts, amendments of the constitution continuing such courts will

not be deemed to take away such writs, unless the intention to do so at

least fairly appears.

7. It has been held in English courts, that the prerogative writ of cer-

tiorari will not be deemed taken from the court unless expressly men-

tioned ; and the same rule has been applied to the writ of habeas corpus.
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8. Same—constitution. There is nothing in that section of the consti-

tution which amounts to a limitation of the general power of the court to

issue the writ.

9. Habeas corpus—its nature. The writ of habeas corpus ad subjicien-

dum is that which issues in criminal cases, and is deemed a prerogative

writ, and as to the subject, it is deemed a writ of right, that is, such an one

as he is entitled to ex debito justitice, and is in the nature of a writ of error to

examine the legality of the commitment. The prerogatives of the crown

of England are here vested in the people, and they have, as he has, the right

to know through it why the liberty of any citizen is restrained, and for

what he is confined. For this reason it is sued out in the name of the

State or the people. In legal' contemplation, the people, in all cases of

wrongful detention, are concerned in having justice done. It is an inqui-

sition by the government at the suggestion and instance of an individual,

but still it is doife in the name and capacity of the sovereign. It follows

that such a cnse is within the very exception, limiting the jurisdiction of

the criminal court in civil cases.

10. The writ is of undoubted common law origin, and the King's Bench

having general, civil and criminal jurisdiction, had jurisdiction of the writ

in all cases, but other courts having only civil jurisdiction until the adop-

tion of the act of 16 Car. II, were supposed to have but a partial jurisdic-

tion of it, as in the case of an officer or suitor, etc., in that court, but if he

were committed in a criminal matter, these courts could only have re-

manded him or taken bail for his appearance in the court of King's Bench.

11. Circuit courts—jurisdiction. The circuit courts of this State pos-

sess an original common law jurisdiction in criminal cases answering to

that of the King's Bench, and they would have had jurisdiction of the writ

had our habeas corpus act never been passed, and all of that jurisdiction is

expressty conferred, by the constitution of 1870, upon the criminal court

of Cook county; and the person whom relator held in confinement was

under a criminal charge, and the court had jurisdiction to issue the writ,

as he was charged With an offense bailable under our statute ; nor does it

make -awj difference that the crime was charged to have been committed

iu another State, as the cause was brought before the criminal court within

the language of the constitution.

12. Process—service. The statute provides that any process which may
be issued by the clerks of the circuit courts of the State, or any judge

thereof, in pursuance of law, shall be executed by the officers or persons

to whom directed ; and the circuit courts shall have power to punish all

contempts offered to them when sitting as such, and for disobeying any of

its process, rules or orders issued or made conformably to law, and there

is undoubted common law authority to punish as a contempt for disobedi-

ence of the writ of habeas corpus.
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13. Court—-jurisdiction. The court having jurisdiction of both the

liabeas corpus and the attachment, and having heard evidence as to the

service of the writ of habeas corpus and disobedience of its command, the

determination of the criminal court on these matters is conclusive. The

evidence heard below can not be properly brought before this court in such

a case. In its absence it will be presumed that it showed a service of the

writ, and such a wilful disregard or evasion of the writ as amounted to a

contempt of court.

This was an application to this court in term time for a writ

of habeas corpus, by the relator, M. C. Hickey, in the name

of the people, to be discharged from imprisonment. It ap-

pears that a warrant was issued by a justice of the peace of

Cook county, for the arrest of one Eli Brown, on a charge of

having committed burglary in the State of Indiana. The pro-

ceeding was under our extradition statute.

Brown was arrested by relator, and whilst in his custody,

Brown, on the 15th day of August, 1871, applied to the crim-

inal court of Cook county for, and obtained, a writ of liabeas

corpus, which was served by delivering him a copy of the same.

Hickey, on the 17th of the same month, produced Brown in

court as commanded by the writ, and the proceeding was dis-

missed. Brown at once applied for a new writ, which was

ordered to issue by the court, which was done, and Hickey

was ordered by the court to remain with the prisoner until a

new writ could be issued. He did not leave until the writ

was issued and read to him by counsel for Brown; the

court thereupon adjourned until half past two o'clock in the

afternoon of that day, and upon the court coming in, Hickey

did not at that time produce the body of Brown when the

court met, but filed exceptions to the writ, which were over-

ruled by the court. Relator states, in his petition, that about

fifteen minutes after the court met, Brown was arrested by one

Lanigan, under a warrant issued by a United States commis-

sioner. He also alleges that the arrest by Lanigan was not by

his connivance, privity or procurement.

On being required to make return to the writ of habeas cor-

i, Hickey protested that he had not been served with the
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writ, but returned that Brown had been forcibly taken from

his custody by Lanigan under a writ issued by the commis-

sioner.

The court thereupon entered an order against Hickey to

show cause why he should not be punished for a contempt of

court in failing to obey the writ of habeas corpus. He ap-

peared and entered a motion to set aside and quash the order,

but the motion was overruled. He then filed a return and

affidavits in answer of the rule, but the return was not received

by the court as a discharge of the rule, but, after hearing the

evidence, ordered an attachment to issue against Hickey. The

writ was issued, directed to the sheriff of Cook county, who

arrested him, and this petition was filed to procure this writ

to release him from custody.

The case was heard by the court on the foregoing facts,

which appear from the petition, return and exhibits filed there-

with.

Mr. Emery A. Storrs, for the relator.

Mr. John Lyle King, for the respondent.

Mr. Justice McAllister delivered the opinion of the

Court

:

This is a proceeding upon habeas corpus issued out of this

court upon the application of Michael C. Hickey, alleging

that he was unlawfully imprisoned by the sheriff of Cook

county. The sheriff has returned, as the cause of the caption

and detention of the relator, an attachment issued by the crim-

inal court of Cook county against him for a contempt in fail-

ing to produce the body of Eli Brown upon a writ of habeas

corpus.

The illegality of relator's imprisonment is based upon two

grounds: 1st. That the criminal court had no jurisdiction

to issue the writ of habeas corpus; that it was wholly void, and
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therefore be could not be in contempt for not obeying it. 2d.

That the writ was not delivered to him, so that there was no

such service as bound him to obey it.

We think the circumstances preclude him from objecting to

the service. The writ was applied for and issued in open

court, while he was present with the prisoner, and then rend

to relator. The court then took a recess, and was to con-

vene in the afternoon for the purpose of proceeding with the

case. All this he well knew, and if he had asked for the Avrit,

to make his return, it is to be presumed that it would have

been given to him. But failing to do so, when he was fully

cognizant of all the proceedings, will be deemed, under the

circumstances disclosed by his petition and the exhibits, an

acceptance of service and a waiver of the act of delivering

the writ to him.

It may be conceded that, if the court had no jurisdiction to

issue the writ of habeas corpus ad subjiciendum in any case, the

writ in question was simply void, and the person to whom it

was directed could not be chargeable with contempt in refus-

ing to obey it. The question of jurisdiction is, therefore, the

only one we are called upon to decide in this case.

The criminal court of Cook county is but the continuation

of the recorder's court of the city of Chicago, with its terri-

torial jurisdiction extended from the boundaries of the city

of Chicago to those of the county of Cook, its criminal juris-

diction enlarged to the inclusion of treason and .murder, but

its purely civil jurisdiction in all cases between citizen and

citizen is taken away.

The first section of the act creating the recorder's court

(Scates' Stat. 661) declared that there should be established in

the city of Chicago an inferior court of civil and criminal

f jurisdiction, which should be a court of record, by the name

of the Recorder's Court of the city of Chicago, and should

have concurrent jurisdiction within said city with the circuit

court in all criminal cases, except treason and murder, and of

civil cases where the amount in controversy should not exceed
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$100. "Said court and the judge and clerk thereof shall re-

spectively have the like power, authority and jurisdiction, and

perform the like duties as the circuit court and the judge and

clerk thereof, in relation to all matters, suits^ prosecutions and

proceedings within the city of Chicago, so far as the same are

not otherwise limited by this act." The section then proceeds

to. provide for the election of the judge and clerk, and pre-

scribe their term of office.

The third section declared that the court should have a seal

to be provided by the city of Chicago; that it should be held

in such place as should be provided by said city.

The ninth section prescribes the qualification of jurors, and

the manner of their selection. The tenth section for changes

of venue, and the twelfth section for the regular terms of the

court.

By a subsequent act (Scates' Stat. 671) it was declared that the

inferior courts, which were then or might thereafter be estab-

lished in the cities in this State, should have concurrent juris-

diction with the circuit courts in all civil and criminal cases,

except in cases of murder and treason, any law then in force

to the contrary notwithstanding; and that the rules of prac-

tice in such inferior courts should conform as near as might

be to the rules of practice in the circuit court of the county

in which the particular inferior court might be established.

These were some of the statutory provisions relating to the

recorder's court at the time of the adoption of the constitu-

tion of 1870.

The 26th section of Article VI of that instrument is as

follows: "The recorder's court of the city of Chicago shall

be continued, and shall be called the * Criminal Court of Cook

county.' It shall have the jurisdiction of a circuit court in

all cases of criminal and quasi criminal nature arising in the

county of Cook, or that may be brought before said court pur-

suant to law; and all recognizances and appeals taken in said

county in criminal and quasi criminal cases shall be returnable

and taken to said court. It shall have no jurisdiction in civil
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cases, except in those on behalf of the people, and incident to

such criminal or quasi criminal matters, and to dispose of un-

finished business. The terms of said criminal court of Cook

county shall be held by one or more of the judges of the cir-

cuit or superior court of Cook county, as nearly as may be

in alternation, as may be determined by said judges, or pro-

vided by law. Said judges shall be ex officio judges of said

court."

This provision, as clearly appears from the context, was in-

tended to be self-executing, and operated upon the court in

question immediately upon the constitution being adopted.

The declaration that the recorder's court shall be continued,

is to be read in connection with the other parts of the section.

When so read, the meaning is apparent. It is continued with

all its powers, authority and jurisdiction, except its jurisdic-

tion in purely civil cases between citizen and citizen is taken

away. The provisions of the statute fixing its terms, provid-

ing for the selection of juries, the attendance of State's attor-

ney and sheriff, and their duties in relation thereto, are still in

force. In short, all the machinery through which the func-

tions of the criminal court are exercised, is afforded by the

statute creating the recorder's court, or else such functions

must be considered as dormant, until the means for their exer-

cise shall be provided by legislation.

That the recorder's court had jurisdiction of the writ of ha-

beas corpus ad subjiciendum, there can be no doubt. It is a

prerogative writ, great and efficacious in the protection of the

citizen in one of the most essential of all his personal rights

—

his right to liberty. When independence was achieved, all of

the prerogatives of the crown of England devolved upon the

people of the States, and are usually, though not always, exer-

cised through statutory and constitutional enactments, and

where jurisdiction over any of the writs recognized as prerog-

ative has been given by the common law, or conferred by statute,

upon any of the courts of the State, amendments of the con-

stitution continuing such courts will not be deemed to take
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away the writs, unless the intention so to do at least fairly ap-

pears.

It has been repeatedly held, in England, that the preroga-

tive writ of certiorari will not be deemed taken from the crown

unless expressly mentioned. Rex v. Davis, 5 Term R. 626
;

Hex v. Tindal, 15 East, 339 n. Nor is the rule limited to

cases where the crown has an actual interest, but extends to

all prosecutions in the name of the king. Bex v. Boultbee
y

6 N. & M. 26, 4 A. & E. 498, 1H.&W. 713. This rule is

one of the many of that great system, the common law, afford-

ing the strongest guarantees of the rights of liberty, and from

which system we have borrowed much, and to which have

really added but little, by means of either bills of rights, or

the development of new principles, except in respect to the

abolition of imprisonment for debt.

In Crowley's case, 2 Swanston R. 71, Lord Eldon applied

the same rule to the writ of habeas corpus in the following

forcible language :
" It is then contended," he says, " that the

statute, 31 Car. 2, contains an implied negative of the general

power of the court of chancery to issue the writ because it

expressly confers that power in particular cases. Be it so

;

but if the power existed before that statute, a power vesting

a very high prerogative in the king, I say that it could not be

taken away in any case, by inference, from an enactment

which enforced it in some cases. I go farther : if the prerog-

ative of the king can not be affected by general words in a

statute, will a British court of justice permit it to be said that

a statute designed to enforce, in particular instances, the pre-

rogative in favor of the liberty of the subject, shall deprive

the subject of that liberty, in any case?"

But there is nothing in the limitation of the section of the

constitution which amounts to a negative of the general power

of the recorder's court to issue the writ. "It (the criminal

court) shall have no jurisdiction in civil cases, except in those

on behalf of the people, and incident to such criminal or

quasi criminal matters."
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Blackstone, in speaking of the writ of habeas corpus ad sub-

jiciendum,, says: " This is a high prerogative writ, and there-

fore, by the common law, issuing out of the court of king's

bench, not only in term time, but also during the vacation,

by a fiat from the chief justice, or any other of the judges,

and running into all parts of the king's dominions, for the

king is at all times entitled to have an account why the lib-

erty of any of his subjects is restrained, wherever that restraint

may be inflicted." 2 Bl. Com. 131.

"The habeas corpus ad subjiciendum is that which issues in

criminal cases, and is deemed a prerogative writ which the king

may issue to any place, as he has a right to be informed of the

state and condition of the prisoner, and for what reasons he is

confined. It is also, in regard to the subject, deemed a writ of

right, that is, such an one as he is entitled to ex debito justitio?,

and is in the nature of a writ of error to examine the legality

of the commitment, and therefore commands the day, the cap-

tion and cause of detention to be returned." 4 Bac. Abr. 564.

" The habeas corpus ad subjiciendum (so termed from the lan-

guage of the writ, to undergo and receive all such things as

the court shall consider of the party in that behalf,) issues in

criminal cases, and is deemed a prerogative writ which the

king may send to any place, he having a right to be informed

of the state and condition of every prisoner, and for what

reason he is confined. It is also, in regard to the subject,

deemed his writ of right, to which he is entitled ex debito jus-

titim, and is in the nature of a writ of error to examine the

legality of the commitment, and therefore commands the day,

the caption and the cause of detention to be returned." 1

Chit. Crim. Law, 120; 2 Tomlin's Law Diet. 63-64.

The prerogatives of the crown of England being here in-

vested in the people, they, in the place of the crown, are en-

titled to have an account why the liberty of any citizen is re-

strained, or, in other words, to be informed of the state and

condition of the prisoner, and for what reason he is confined.
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Upon this ground the writ always runs in the name of the

State or the people. The State, in all cases of wrongful de-

tention, is, in legal presumption, concerned in having justice

done, and therefore must be a party to the proceeding to re-

move it. Wade v. Judge, 5 Ala. 130.

The proceeding in habeas corpus, says Mr. Justice Betts, " is

an inquisition by the government at the suggestion and in-

stance of an individual, but still in the name and capacity of

the sovereign." Barry v. Mercein, 5 How. 108.

Such being the right of the sovereign, in England, of the

people of the States here, and the nature of the writ, it is a

case which falls within the very exception contained in the

clause limiting the jurisdiction of the criminal court in civil

cases. It is substantially a case on behalf of the people, and

incident to criminal or quasi criminal matters.

The writ is unquestionably of common law origin. 2 Inst.

55, 4 Inst, 290, 2 Hale P. C. 144, 2 Vent. 22 ; and in Crow-

ley's case, 2 Swanst. supra, its origin and the jurisdiction of

the high courts of England were discussed by a great and ac-

complished judge. From that case, and the authorities cited, it

appears that the courts of Westminster Hall had a full or par-

tial jurisdiction over the writ, according to the nature of their

respective jurisdictions, as respects civil and criminal cases.

Hence, the King's Bench, being a court of the highest original

jurisdiction in civil and criminal cases, liad full and undis-

puted cognizance of the writ in all cases. The Common" Pleas,

being a court of civil jurisdiction only, was supposed, prior to

the statute 16 Car. 2, to have but a partial jurisdiction of it.

If a party were privileged in that court as being, or supposed

to be, an officer or suitor of the court, the writ might, at com-

mon law, have been awarded from that court. So with the Ex-

chequer. But if he were committed for any criminal matter,

those courts could only have remanded him or taken bail for

his appearance in the court of King's Bench.

In Jones' case, 2 Mod. 198, an application for the writ was

made to the Common Pleas for Jones, who was committed to
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prison by warrant from a justice of the peace. " The chief

justice doubted that a writ of habeas corpus could not be

granted in this case, because it was in a criminal cause, of

which the court of Common Pleas hath no jurisdiction," and

the writ was refused.

In Woods' case, 3 "Wils. 172, where the party was in cus-

tody under color of civil process, and was a case between sub-

ject and subject, the writ was awarded.

If the writ issued out of chancery, and on return thereof

the lord chancellor found that the party was illegally re-

strained of his liberty, he might discharge him ; or if he found

it doubtful, he might bail him ; but then it should be to appear

in the King's Bench, for the chancellor had no power in crim-

inal cases. 2 Toml. Law Diet. 64 ; Crowley's case, supra.

The Common Pleas having jurisdiction of the writ so far as

concerned its civil jurisdiction, in many cases awarded it, and

if it appeared, by the return, that the party was illegally im-

prisoned, it was held that the court should discharge him,

although imprisoned for a supposed criminal matter, because

the court could not salvo juramento suo remand him to that

unjust imprisonment, or, in other words, could not refuse to

discharge him. Bushell's case, Vaughan, 155.

This distinction, that the authority of the court over the

writ depends upon the nature of the jurisdiction of the court

itself in respect to criminal cases, and the nature of the cause

of the detention of the person on whose behalf the application

is made, is fully recognized in Ex parte Tobias Watkins, 3

Peters (U. S.) R. 193. Mr. Chief Justice Marshall says:

" This application is made to a court which has no jurisdiction

in criminal cases; 3 Cranch, 169, which could not revise this

judgment; could not reverse or affirm it were the record

brought up directly by writ of error." * * "The writ of

habeas corpus is a high prerogative writ, known to the com-

mon law, the great object of which is the liberation of those

who may be imprisoned without sufficient cause. It is in the
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nature of a writ of error to examine the legality of the com-

mitment." * * "We have no power to examine the pro-

ceedings on a writ of error, and it would be strange if, under

color of a writ to liberate an individual from unlawful im-

prisonment, we could substantially reverse a judgment which

the law has placed beyond our control."

The circuit courts of this State possess an original common

law jurisdiction in criminal cases answering to that of the

King's Bench. Consequently, if our habeas corpus act had

never been passed, jurisdiction of the writ would have devolved

upon the circuit courts by the common law. All of that juris-

diction is expressly conferred by the constitution of 1870

upon the criminal court of Cook county ; so that it possesses

all of the authority over the writ given by the common law,

and the first section of the habeas corpus act, R. S. 269.

There can be no doubt but Brown, on whose application the

writ was issued in the criminal court, was committed and de-

tained upon a supposed criminal matter. He had been arrested

and was detained under a warrant issued on the 14th day of

August, 1871, by a justice of the peace, on the oath and com-

plaint of relator, Hickey, charging him with the commission

of burglary in the State of Indiana, and with being a fugitive

from justice. This was under the statute concerning -fugitives

from justice, R. S. 262. The 4th section of that statute de-

clares that, whenever any person in this State shall be charged,

upon the oath or affirmation of any credible witness, before

any judge or justice of the peace, with the commission of any

murder, rape, robbery, burglary, arson, larceny, forgery or

counterfeiting, in any other State or territory of the United

States, and that said person hath fled from justice, it shall be

lawful for the said judge or justice to issue his warrant for

the apprehension of said person. If, upon examination, it

shall appear to the satisfaction of such judge or justice that

the said person is guilty of the offense alleged against him, it

shall be the duty of such judge or justice to commit him to

the jail of the county; or if the offense is bailable, according
26—60th III.
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to the laws of this State, to take bail for his appearance at the

next circuit court holden in that county.

The offense with which Brown was charged was burglary

and which is bailable according to the laws of this State. If

bail had been taken, and to give which might have been the

object of the writ he sued out, such bail would be required by

the very clause of the constitution extending the criminal ju-

risdiction of the recorder's court, to be taken to the criminal

court.

Nor does it affect the question of jurisdiction that the crime

with which he was charged was committed in another State.

The case for his arrest arose in Cook county. The courts or

magistrates here have authority to deal with the person so

charged only to a certain extent. Not to try and punish him,

but to secure him for extradition. But he is committed and

detained for a criminal or supposed criminal matter, within

the meaning of the first section of the habeas corpus act. The

criminal court, says the constitution, "shall have the jurisdic-

tion of a circuit court in all cases of a criminal or quasi crim-

inal nature arising in the county of Cook, or that may be

brought before said court pursuant to law." The word quasi

"is a latin word, in frequent use in the civil law, signifying as

if almost. It marks the resemblance, and supposes a little dif-

ference between two objects." 2 Bouv. Law Diet. 411. The

word " criminal," as here used to define the nature of the cases

of which the court has cognizance, means relating to or hav-

ing the character of crime. The jurisdiction conferred, there-

fore, includes every species of case relating to crime, and also

such as are regarded by the law as if a crime, though a little

different, like cases of bastardy. Any such cases, therefore,

arising within the county of Cook, or that may be brought

before said court pursuant to law, are within its jurisdiction.

Besides, it also has appellate jurisdiction over all inferior

courts in the county in every case of the nature indicated,

wherein an appeal is given by law.
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The objection made, that there was no jurisdiction because

the crime with which Brown was charged did not arise in Cook

county, is untenable. The true questions are : was it a case

of a criminal nature, and was it brought before the court pur-

suant to law? That it was of a criminal nature is beyond

doubt, and if the court had jurisdiction of the writ of habeas

corpus, and one was properly issued and served, then it was

brought before the court pursuant to law.

Suppose that, instead of charging Brown with having com-

mitted burglary in one of the States or territories of the

United States, relator had charged him with having committed

such offense in one of the Canadas, and the justice, upon ex-

amination, had committed him to jail. That would have been

an excess of jurisdiction, and entitled Brown to a discharge

upon habeas corpus. But would it not have been a case arising

in Cook county, and of a criminal nature ?

The statute, as we said above, does not purport to provide

for the trial and punishment of an offense committed in

another State or territory, but only the means of securing the

offender. Whatever is done to that end constitutes the case,

and it arises where the party is found and proceeded against.

We are clearly of the opinion that the criminal court had

authority to issue the writ of habeas corpus. 4

It is declared by statute that, "any process which may be

issued by any of the clerks of the said circuit courts, or any

judge thereof, in pursuance of law, shall be executed by the

officer or person to whom the same shall be directed, in any

county or place in this State, in the same manner that process

usually is or may be required to be executed and returned;

and the said circuit courts shall respectively have power to

punish all contempts offered by any person or persons to

them while sitting as such, at any regular or special term

aforesaid, and for disobeying any of its process, rules or

orders issued or made conformably to law." (Gross* Stat.

177.)
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There is also undoubted authority at common law to punish

as a contempt, for disobedience of the writ of habeas corpus.

Crowley's case, 2 Swanst. supra.

The court below having jurisdiction of both the writ of

habeas corpus and the attachment, and having heard evidence,

both as to the service of the writ of habeas corpus and disobe-

dience of its command, the determination of the court below

on those matters is conclusive. What that evidence was is

not before us and can not be properly brought here in this

proceeding. We must presume, in its absence, that it showed

a service of the writ, and such a wilful disobedience or eva-

sion of the writ as amounted to a contempt of the authority

of the court.

For these reasons the relator must be remanded.

Remanded.

George C. Hammond et al.

v.

Henry Will.

1. Judgment—probable cause. The judgment of a justice of the peace

against the landlord in case of a distress for rent, on the ground that a

check had been drawn for more than the sum due, and delivered to, and

was still held by, the landlord's agent, but had been offered to be re-

turned to the drawer, and refused, cancelled the rent, is not conclusive

of the want of probable cause for distraining.

2. Same—as evidence. A judgment against the landlord, in such a case,

is only primafacie evidence of probable cause, which may be rebutted.

3. In such a case, where the tenant had abandoned the premises of his

own accord and drew a check for a few dollars more than was due for a

month's rent, and sent it to the agent of the landlord, with a view of ter-

minating the lease by having it received as the amount due to a date after

the month's rent was due, and to thus estop the landlord from claiming

rent for the balance of the term, but the agent refused to accept it and

offered to return it, and never presented it for payment : Held, that these



1871.] Hammond et al. v. Will. 405

Opinion of the Court.

facts showed probable cause for distraining for the month's rent which

was due, and that there were not grounds for maintaining an action for

maliciously, and without probable cause, suing out and levying a distress

warrant for rent due.

Appeal from the Circuit Court of Cook county ; the Hon.

John G. Rogers, Judge, presiding.

Messrs. Jones & Gardner, for the appellants.

Messrs. Helm & Hawes, for the appellee.

Mr. Justice Thornton delivered the opinion of the Court

:

This action was brought to recover damages for maliciously,

and without any probable cause, suing out a distress warrant,

by virtue of which the goods of the plaintiff were seized.

The jury found a verdict for $800, upon which judgment

was rendered.

Cole & Son were agents of Hammond, and rented to Will a

house belonging to Hammond. The term did not expire un-

til the 1st of May, 18.71.

On the 3d of October, 1870, Will removed from the house,

but had given no intimation of it to his landlord or the agents,

prior to removal.

On the 10th of October, the agents sent a note to Will, re-

questing a check in payment of the rent for the month of Sep-

tember. The rent was $45 per month.

Will, in reply, sent the following check

:

"Chicago, Oct. 12, 1870.

"Merchants' National Bank of Chicago,

Pay D. Cole & Son, or order, (for rent due to October 3d,

1870,) forty-nine dollars and fifty cents ($49.50.)

Henry Will."

A few days afterwards Cole saw Will, offered to return the

check, and demanded one for $45 for the rent of September,

but Will refused to do anything more about the matter.

This check was not, in fact, accepted ; was never presented

at the bank, but was retained by Cole & Son until the trial

before the justice of the peace.
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The foregoing occurred before the issue of the distress

warrant.

Will admitted in his testimony that, when he wrote tire

check, he had abandoned the house, and that his object was

to stop the payment of the rent on the 3d day of October.

The other party surmised this purpose and refused to ac-

cept the check in payment, and thus recognize the intended

termination of the tenancy.

The fact that Will paid the rent of the premises up to the

1st of May, 1871, corroborates the statement of Cole that the

tenancy existed until that time.

All negotiations having failed for settlement of the rent for

September, except by the check for $49.50, the distress war-

rant was issued, and some carpets of the tenant were seized.

They were not injured, and were returned by the constable in

a few days after the seizure.

Upon the return of an inventory of the property distrained,

a summons was issued and served, and a trial was had, and a

judgment was given for the defendant, Will.

By this time the rent for October was due, and the tenant

paid $40.50, which, with the check for $49.50, completed the

payment of rent for the months of September and October.

Was the judgment, rendered by the justice of the peace,

conclusive upon the question of probable cause?

This is the' position assumed, but no authority is furnished

in support of it.

No record of the judgment of the justice was produced, but

he was permitted to state that the matter in controversy was

the rent for September ; and that he decided in favor of the

defendant in the suit before him, because a check had been

sent for an amount greater than the rent ; and as the money

might have been obtained, there was no cause of action.

The plaintiff, upon the trial below, did not rely upon the

conclusiveness of the judgment of the justice. He introduced

all the evidence which had been produced before the justice.
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The questions as to the effect of the check as payment, the

amount of the rent, and the character and term of the tenancy,

were as fully presented on the trial in the circuit court, as

before the justice.

1 The court also, without objection on the part of the plain-

tiff, instructed the jury that, if the plaintiff abandoned the

premises before the termination of the lease, and gave the

check in question for the purpose of securing the termination

of the tenancy and estopping the defendants from the collec-

tion of any further rent, they were not bound to accept such

check as payment ; and if they did not accept it in payment,

they might lawfully pursue their legal remedy for the unpaid

rent.

In this case, it would be most unjust and unreasonable to

hold that the judgment was conclusive as to the question of

rent and the effect of the check. The gravamen of the action,

in all the counts, is the unlawful and malicious distress of the

goods of the plaintiff. This grievance had been committed

before the issuance of the summons, and the substantial cause

of action, if any existed, was complete without any reference

to the trial.

The question therefore is, was there probable cause for the

issue of the distress warrant ? We are not concluded by the

judgment of the justice. At most, it could only be prima

facie evidence of want of probable cause, and the consequent

malice implied by law.

The actions for malicious arrest and malicious prosecution

are analogous. The probable cause of action arises in both

cases. In malicious civil suits, the discontinuance of the for-

mer suit has been held only prima facie evidence of want of

probable cause.

This was so ruled in Nicholson v. Cogliill, 4 Barn. & Cress.

21, and that the onus was thus thrown upon the party who
directed the arrest.

In Webb v. Hill, 3 Car. & Payne, 485, case was brought for

malicious arrest, and the discontinuance of the suit was held
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to be only prima facie evidence of the want of probable cause,

because it was the act of the party.

In Bristow v. Heywood, 1 Starkie, 48, the discontinuance,

upon payment of costs, was decided not to be conclusive of

want of probable cause, and that its existence was not thereby

excluded.

In Gorton v. DeAngelis, 6 Wend. 418, the court held that

want of probable cause must be shown affirmatively, and will

not be inferred from the mere neglect to prosecute a suit com-

menced. See, also, Sinclair v. Eldred, 4 Taunt. 7.

In Burhaus v. Sandford, 19 Wend. 417, it was held that the

voluntary discontinuance of the suit complained of merely

changed the onus, and that the defendant had the right still

to show probable cause.

Was there probable cause for the distress in this case ? If

the facts and circumstances are such as to induce the infer-

ence that the party was actuated by an honest and reasonable

conviction of the right to issue the warrant, then there was

probable cause.

It is conclusive, from the testimony, that the lease had not

terminated when the check was given ; that the rent for Sep-

tember was then due ; that the check was not accepted as pay-

ment, but was offered to be returned to the drawer, and the

proper amount of rent demanded.

The particular language of the check, coupled with the

prior and subsequent conduct of the tenant, indicate, unmis-

takably, an intention, by a trick, and without the consent of

the landlord, to terminate the tenancy and prevent the collec-

tion of rent in the future.

Under the facts proved, there was probable cause for the

issue of the distress warrant, and the plaintiff is not entitled

to recover.

The judgment is reversed and the cause remanded.

Judgment reversed.
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Samuel S. Hayes
v.

Johanna Moynihan.

1. Damages—excessive. Where it appeared that a person, desiring to

erect a building adjoining the brick house of another, and obtained per-

mission to sink his foundation wall below and partly under the wall of the

house, and agreed to pay for all damages the house might thereby sustain,

and on putting in his foundation damage was done to the building, in a

suit to recover damages for the injury, the evidence being very conflicting

on the question of the extent of the damages, the judgment will not be

reversed because the damages are excessive, although they may appear to

be large.

2. Statute of frauds—parol promise. In such a case, the verbal

promise does not relate to such an interest in land as brings it within the

statute of frauds and perjuries. The promise bound the party making it

no farther than did the law, to make compensation for any damage that

resulted from laying the foundation of his building as he did.

3. Demand—before suit brought. In such a case, it is not necessary to

maintain an action that an estimate of the damages should have been made
and presented to the defendant and payment demanded; it was sufficient

that he was notified that the house had been damaged, and requested to

pay therefor.

4. Instruction—refusal to give. In such a claim, an item was insisted

upon for "risk" in making repairs of the damaged building, and although

jt should not have been allowed, the judgment will not be reversed because

the court refused to so instruct the jury, when the evidence of a number

of witnesses place the damages at a larger amount than was found by the

jury. The court could only have instructed that the jury should not al-

low the item unless the evidence showed it to have been a usual and cus-

tomary charge in making such repairs.

Appeal from the Superior Court of Cook county ; the

Hon. Wm. A. Porter, Judge, presiding.

Messrs. Adams & Brackett, for the appellant.

Messrs. E. & A. Van Buren, for the appellee.

Mr. Justice Sheldon delivered the opinion of the Court

:

This case was once before this court, Hayes v. Moynihan, 52

111. 423, where the judgment was reversed for excessive dam-
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The cause has since been tried again, with the result of a

verdict and judgment $10 less in amount than before.

The action was brought upon an alleged promise of appel-

lant to pay all damages which might be caused to a certain

brick building of the appellee, by reason of excavating on her

land beneath the foundation wall of her building, and placing

thereunder, on her land, the dimension stone of the wall of a

brick store appellant was erecting on his adjoining lot.

It is again assigned for error, that the damages are exces-

sive. On the second trial, the testimony presented the case

in quite a different aspect from what it did on the former one.

The witnesses for the appellee materially enlarged their esti-

mate of the damages, and on their testimony the verdict may

be supported ; whereas, in the first case, the verdict was not

sustained, even by the highest estimate of damages made by

any witness. We have carefully examined the evidence in

the present record and find it widely conflicting, and that it

leaves the extent of the damages done to the building of ap-

pellee in much uncertainty ; and while we would have been

better satisfied with a verdict less in amount, as being a more

just one in view of the whole testimony, we hardly think it

to be a case which calls for our interference to set aside the

verdict of the jury a second time, on the ground of the dam-

ages being excessive.

There was 'no error, as complained of, in refusing to give

the first and third instructions asked by appellant, as they

were embraced in the ninth instruction which was given for

liim.

The refusal of the second, fourth, fifth, sixth, tenth and

eleventh instructions, asked by the appellant, is assigned as

error.

The purport of these instructions was, that the action could

not be maintained because the agreement sued on was not in

writing.

It is claimed that the agreement respects an interest in land,

and is void by the statute of frauds.
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It is said the appellant, to be bound by the agreement to

pa)' for damages to the building, must have acquired by it a

right that he could enforce to the permanent occupancy of the

portion of appellee's land covered by this dimension stone on

which the wall of his building rests ; that the agreement by

parol gave no such right, and so the appellant's promise was

without consideration. It is unnecessary to discuss the nature

of the interest appellant obtained.

We conceive the statute of frauds has no application here.

Appellee gave appellant permission to lay his dimension

stone so as to extend over upon her land, and appellant agreed

to pay her whatever damages she might sustain thereby.

He so laid the stone, erected the wall of his building upon

it, and has been, and is now, in the enjoyment of its use. He
promised to do no more than the law would have compelled

him to do if no permission had been given. If he had acted

without the license, he would have been liable to an action of

trespass for the damage appellee sustained. By force of the

agreement, the appellant is liable to pay the damages in an

action of assumpsit, instead of an action of trespass. There

was ample consideration for the promise, both benefit to prom-

isor, and detriment to promisee.

Appellant's seventh instruction, the refusal of which is as-

signed as error, was, in substance, that an estimate of the dam-

ages should have been made out and presented to appellant,

and their payment requested, previous to the commencement

of the suit.

We do not regard such previous presenting of an estimate

of the damages, as necessary.

Enough appears from the evidence to show that, before suit,

appellant was notified of the damage and requested to pay the

same. This we deem sufficient in this respect.

It is also assigned for error, the refusal to give the eighth

and ninth instructions asked by the appellant, which were to

the eifect that the jury should not take into account the item

of charge for "risk."
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Two of the witnesses for appellee, Garnsey and Barrows,

gave detailed estimates of the cost of repairing the building of

appellee. In Garnsey's estimate is an item, "Risk of $300 ;"

in Barrows' is one, "Contractor's risk, $290." Being called

upon to explain this item of "risk" in their estimates, Garn-

sey says: "Well, it might injure the front wall ; there is a

certain amount of risk a contractor has to take." Barrows

says, "In taking the job I would want something for risk in

doing this work. I wouldn't take it at what I thought it

would cost actually to do the work ; I want something to pay

me for the risking of taking that work ; I have done a good

many such jobs, and I find I get more or less damage on

them." In reply to the question, "Is that the usual charge in

such cases?" he says: "Yes sir, $290." This is substan-

tially all the testimony in favor of the propriety of such a

charge.

There is, in each of the estimates of these witnesses, in ad-

dition to the item of "risk," another item of fifteen per cent,

contractor's profits.

There was much counter testimony, to the effect that such

a charge was not a proper or usual one. It can hardly be

said there was no evidence tending to show that this charge

of "risk" was not a proper item of the expenses of the repair

of the building, and so long as there was any such evidence,

although it might be weak, it was for the jury to consider and

weigh it, and we can not say that the court erred in refusing

to entirely exclude it from the consideration of the jury. The

court could not have been required to do more than to say to

the jury, that they should not make any allowance on account of

that item unless they believed, from the evidence, that it was

a usual and customary charge in the making of such repairs.

This charge should not have been allowed as an item of

damages, under the evidence.

But there were four witnesses on the part of the appellee,

each one of whose estimate of the damages, exclusive of that

item, exceeded the amount of the verdict, so that we can not
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say that that charge must have entered into the verdict and

formed a part of it.

The judgment must be affirmed.

Judgment affirmed,

Mr. Justice Scott: Being of opinion that the item for

"risk" may have been included in the amount found to be

due by the verdict, I can not concur in the conclusion reached

by the majority of the court.

The City of Chicago

v,

Daniel O'Hara.

1. Mandamus—clerks' fees in criminal cases. Under statutory provis-

ions, the clerk of the criminal court of Cook county may compel the city

of Chicago to pay him his fees in all cases of convictions in that court, and

on a refusal, may maintain a writ of mandamus to compel their payment.

2. The act of 1865, rendering certain counties liable for such fees, does

not embrace Cook county, and that act being special does not apply to

fees in the criminal court of Cook county, and the county is not liable for

such fees, but the city is, under previous legislation.

3. Constitution. The constitution of 1870 did not affect the tenure

of office of the clerk of the criminal court of Cook county, but when the

recorder's court was changed to the criminal court, the clerk was retained

in office until the expiration of his term.

Appeal from the Circuit Court of Cook county ; the Hon.

John G. Kogers, Judge, presiding.

Mr. M. F. Tuley, Corporation Counsel, for the appellant.

Mr. John Lyle King, for the appellee.
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Mr. Chief Justice Lawrence delivered the opinion of

the Court

:

This was an application for a mandamus by the clerk of

the criminal court of Cook county against the city of Chicago,

to compel the payment of certain fees due to him as such

clerk. The act of 1853, creating the recorder's court of that

city, provided that the fees of the sheriff and clerk in criminal

convictions, where they could not be collected from the de-

fendant, should be paid out of the city treasury. Under that

law the jurisdiction of the court was confined to the city, and

hence this provision was not unreasonable. The new consti-

tution expressly continues the existence of the court, but ex-

tends its jurisdiction over the county. It is now the only tri-

bunal of general jurisdiction for the administration of crimi-

nal justice in the county. Under these circumstances, the city

claims that the fees which were willingly paid by her when

the court was exclusively a city court, should now be paid by

the county, the court having become a county court. In this

view, it is insisted that the clerk should have sought his rem-

edy against the county.

If there were a general statute requiring counties to pay fees

in criminal convictions where they can not be collected from

the criminals themselves, there would be some plausibility

in the claim* that this petitioner should look, in the first in-

stance, to the county. The counsel for the city, in his brief,

states this to be the general law of the State, but we know of

no such statute. There is a special act, passed in 1865, es-

tablishing this rule in certain counties, and by subsequent acts

some other counties have been added to the list, but Cook

county is not one of them.

There being no general law making counties liable for fees

of this character, this petitioner has no legal claim against

Cook county, and he must be permitted still to collect his

fees from the city, unless the framers of the new constitution

intended to leave the clerk to his remedy against convicted
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criminals, as is done in all counties in the State except those

named in the special acts above mentioned. But this can not

be supposed, for it might endanger the very existence of the

court by rendering the office of clerk of such, little pecuniary

value that no competent person would undertake its responsi-

ble duties. Outside of Cook county, the collection of fees in

criminal cases is of less importance, as the clerks of the cir-

cuit court depend chiefly upon fees in civil business. But un-

der the new constitution, the criminal court of Cook county

can exercise no civil jurisdiction, and it is well known that in

a very large proportion of criminal convictions, costs can not

be collected from the defendants. We can not suppose the

makers of the constitution intended either to deny to the clerk

of this important court a reasonable compensation, or to ren-

der it as precarious as it would be if solely depending on

fees to be collected from convicted criminals. They expressly

continued the recorder's court under a new name, and further

provided that the clerk of the court should continue in office

until the expiration of the term for which he was elected. As

no other mode of compensation was established, and as. none

of an adequate character existed under the general laws of the

State, we must conclude they intended the existing mode

should continue until changed by the legislature. We fully

agree with the counsel for the city that these fees should now,

in justice, be paid by the county, but we are of opinion the

clerk has no power to compel such payment, and that the man-

damus against the city was properly awarded by the circuit

court.

Judgment affirmed.
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James Eigney

V.

Daniel Small et ah

1. Mortgage—suit on debt, judgment and sale of the property—foreclos-

ure. Where a party gave a mortgage on land to secure several notes, and

the mortgagee sued on a part of them, obtained judgment and sold the land

under execution and it was not redeemed, and the certificate of purchase

was regularly assigned through several persons until it came to one who
obtained a deed, went into possession and opened a valuable coal mine

thereon, and the mortgagor, after nine years from the sale, conveyed the

land by quit-claim deed to another person, who filed a bill to redeem

:

Held, that the sale was a foreclosure, and the great length of time before

an effort to redeem was made, waived any irregularity, if any existed, in

the sale.

2. Sale under execution—irregularity—voidable—laches. Where a

certificate of purchase stated the sale was made at four o'clock in the

morning, that, if true, would have been ground, if applied for in proper

time, for setting aside the sale and awarding a new execution. It rendered

the certificate and sale voidable, if the sale was so made, but it was not

void. And the holder of the title under the execution sale, having no no-

tice, he would have been protected, but such delay in applying to redeem

is laches, and the sale could not be set aside.

3. Sale—en masse—voidable. Where property, susceptible of division,

is sold en masse, the debtor may have the sale set aside if he applies to the

court in a reasonable time. Such irregularity does not render the sale

void, but simply voidable ; but by laches, the debtor will lose the right to

have the sale set aside.

Writ of Error to the Circuit Court of Will county ; the

Hon. Josiah McRoberts, Judge, presiding.

Messrs. Broadwell & Springer, for the plaintiff in error.

Mr. G. D. A. Parks and Mr. S. W. Munn, for the de-

fendants in error.

Mr. Justice Walker delivered the opinion of the Court

:

This was a bill in equity, filed by plaintiff in error, in the

Will circuit court, against defendants in error. The bill
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alleges that complainant, on the 10th day of April, 1868, recov-

ered a judgment in the Grundy circuit court against Keeffe,

for the sum of $4850 and costs of suit, and an execution was

issued thereon to the Sheriff of Will county, who levied the

same on the southwest quarter of section 5, township 32 north,

range 19 east, third meridian, in Will county. The bill al-

leges that Keeffe has no other property out of which to satisfy

the execution.

It is alleged that, in September, 1856, one Philander Mor-

ton, and his wife, conveyed the land to Keeffe, who, to secure

the purchase money therefor, executed a mortgage thereon to

Morton for the sum of $2220; that Morton assigned the mort-

gage to Henry Fish, and that the same had passed, by succes-

sive assignments, to Small, who became the equitable owner

of the mortgage and indebtedness ; that Fish, whilst he owned

the mortgage and notes, sued upon one or more of them and

recovered judgment for $103.78 and costs, against Keeffe,

sued out execution and had the land in controversy sold there-

under as the property of Keeffe ; that the property was pur-

chased at the sale by George W. Morton, who had become the

assignee of the judgment, and a certificate of sale was filed in

the recorder's office, showing the sale was made on the 25th

of September, 1858. The land not having been redeemed, on

the 9th day of July, 1865, the sheriff of Will county executed

a deed to Small, reciting successive assignments of the certifi-

cate of purchase from Fish to him. The bill, in general terms,

and without stating facts, charged the judgment to have been

fraudulently obtained, the execution, levy, advertisement and

sale, irregular, and charges notice thereof to G. W. Morton,

who, by the sale, intended to defraud Keeffe out of his home-

stead.

The bill charges that the property was susceptible of divi-

sion, and that either forty acres of the quarter was sufficient

in value to have satisfied the execution in favor of Fish ; that

the quarter was worth about $3000 ; that the sale was made

27—60th III.
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at a time unauthorized by law, and that it was for an inad-

equate price ; that about the time the sale occurred, Keeffe

left the farm and went to Iowa to perform a contract for la-

bor on a railroad, to earn the money necessary to redeem the

premises from the sheriffs sale ; that he had given to G. W.
Morton a chattel mortgage on a large amount of property,

which, if it had been properly managed, would have been

sufficient to have paid the remaining unpaid purchase money

on the land, but was fraudulently converted to his own use by

Morton. The bill charges that, if the judgment, execution

sale and sheriffs deed are regular, still, Small only holds as

mortgagee, and that Keeffe or his assigns have a right to re-

deem ; that Small had opened a valuable coal mine on the

land since he received his deed, and had gone into possession.

The bill further charges that Keeffe was embarrassed ; that

he took a contract on a railroad to earn the money to redeem

the land, and had obtained the amount necessary, but through

misfortune lost it all and became penniless, and in that condi-

tion got »to some place in the State of Missouri, when the

troubles in the country broke out, and he was, until they

ended, unable to return to redeem or to protect his rights in

the premises ; that, after his return, he being unable to re-

deem, and being indebted to plaintiff in error, he and his

wife, on the 13th of August, 1867, conveyed the premises to

plaintiff in error by a quit-claim deed, to aid him in collecting

his debt from Keeffe ; that plaintiff in error thereupon recov-

ered judgment against Keeffe, sued out execution and had the

levy made.

Complainant prays that the deed to Small be set aside and

he be deemed a mortgagee, and that the mortgage be decreed

satisfied out of the rents and profits received by Small before

Keeffe conveyed to complainant, and that he pay to complain-

ant the rents and profits since that date; and that complain-

ant's title be decreed paramount; and that the judgment,

execution, sale, mortgage and deed, to Small, be removed as a

cloud, and that possession be decreed to complainant.
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To this bill a demurrer was filed which was sustained by

the court, and the bill dismissed at the September term, 1870.

The record is brought to this court and errors are assigned

thereon questioning the correctness of the decree.

It is urged that the bill charges the judgment, execution

and sale were fraudulent, and the exhibits are referred to as

showing in what the fraud consisted. On examining the exe-

cution, levy and return of the officer, we can perceive nothing

irregular or fraudulent in them. They all seem to conform to

the statute. On examining the certificate of purchase, we find

that it recites that the sale was made by the sheriif on the

25th day of September, 1858, at four o'clock in the forenoon.

If the sale was made at that hour of the day, it was contrary

to the statute, and that formed ground for setting aside the

sale and awarding an alias execution. The statute has de-

clared that all such sales shall be made "between the hours

of nine in the morning and the setting of the sun of the same

day." And the same section, after prescribing all the regula-

tions for the sale, and for a punishment of the officer for dis-

regarding them, provides that no such offense, or any irregu-

larity on the part of the sheriff, shall affect the validity of the

sale unless it be made to appear the purchaser had notice of

the irregularity.

This, then, would have cured all defects unless it be the

time of the sale, and there is not the slightest pretense that

Small had notice of any other. And under these provisions,

it is apparent that such irregularity does not render the sale

void, but only voidable. Until the notice is brought home to

the purchaser, the law presumes the sale valid and effectual.

And there can be no question that all objections to avoidable

sale may be waived. Thus it has been held, in such cases,

that a party, to avoid a sale, must proceed to do so in a reason-

ble time. Laches, in such cases, will bar the party of equit-

able relief. In this case, the defendant in execution must

have known of the sale and satisfaction of the judgment

against him, and he will be presumed to have known of this
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defect, if one existed in fact. The probability is strong that

the sale was made as required by the statute, and a mistake

occurred in filling a blank certificate, as the sheriff is pre-

sumed to have understood the requirements of the statute

;

and had he designed to aid in defrauding the defendant, he

would have, in all probability, made his certificate in due

form. Nor does the bill charge that the sale was made at the

hour named. It was only ground for setting aside the sale if

other rights had not intervened, reviving the judgment and

awarding an alias execution against him. Knowing this, he

slumbered on his rights, neither moving the court to set aside

the sale before the redemption expired, nor by doing any other

act for nearly nine years, and then he merely releases his claim

to plaintiff in error, and no suit is brought until in May, 1869,

more than ten years and a half after the sale was made.

Here is a case where the parties have acquiesced in a judi-

cial sale for a greater period than would have formed a bar,

with the performance of the other requirements of the statute,

to a suit in ejectment, under at least two limitation laws of

the State. The defendant, by his indifference and non-action,

treating the sale as valid, and apparently accepting the credit

given him by the sale for so many years, must have been sat-

isfied with the result of the proceeding. He never offered to

restore plaintiff in execution to his rights by doing any acts,

until, by the growth of the country, the property has no doubt

greatly appreciated, and large sums, we may infer, have been

expended upon the land, as the bill alleges a coal mine has

been opened by Small which has rendered large profits. To

permit Keeffe to lie by and be governed entirely by circum-

stances for nine years, whether he would treat the sale as a

satisfaction of his debt, or would declare the sale voidable and

recover the property, would be highly inequitable and devoid

of justice. He should, if he desired to avoid the sale, have

acted in a reasonable time and before innocent persons had

acquired rights ; and having failed to do so, he must be held

to have waived all irregularities and to have ratified the sale.
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The sale enmasse is but an irregularity. If there was such

an irregularity in this case, it was merely ground for having

the sale set aside. It did not render it void, but only void-

able. And all we have said in reference to the time of sale,

applies for the same reasons to this objection. And the as-

signee of Keeffe can not occupy a better position than his as-

signor, as he took the property precisely as Keeffe held it.

Small had a right to suppose, after such a length of time, that

Keeffe had elected to ratify the sale and claim that the judg-

ment against him was satisfied, and having purchased under

such circumstances, it is but reasonable and just that he be

protected in the purchase. There was, therefore, no error in

dismissing the bill in the court below, and the decree is

affirmed.

Decree affirmed.

Tyler, Ullman & Co.

v.

The Western Union Telegraph Company,

1. Telegraph companies—their duty andliability. A telegraph com-

pany is a servant of the public, and bound to.act whenever called upon,

their charges being paid or tendered. They are, in that respect, like com-

mon carriers, the law imposing upon them a duty which they are bound

to discharge. The extent of their liability is, to transmit correctly the

message as delivered.

2. Same—of restricting their liability by contract—necessity of repeating

inessages. Where a party, desiring to send a telegraphic dispatch, is re-

quired by the company to write his message upon a paper containing a

condition exonerating the company from liability for an incorrect trans-

mission of the message unless it shall be repeated, and at an additional

cost therefor to the sender, it is held that such a restriction, even if it be

regarded as a contract, is unjust, without consideration, and void.

3. Nor is such a restriction upon the liability of the company relieved

of its objectionable character by a stipulation in the contract that the com-
pany will insure the accurate transmission of the message by a special

agreement to be made, in writing, with the superintendent of the com-

pany, the amount of risk to be specified in the contract and paid at the
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time of sending the message. Such a provision would not be available to

persons in localities were there was no superintendent, and would occa-

sion inconvenient delay even where such officer could be found.

4. It is against public policy to permit telegraph companies to secure

exemption from the consequences of their own gross negligence, by con-

tract. So, notwithstanding any special conditions which may be con-

tained in a contract between a company and the sender of a message, re-

stricting the liability of the former in case of an inaccurate transmission

of the message, the company will still be liable for mistakes happening by

their own fault, such as defective instruments, or carelessness or unskill-

fulness of their operators, but not for mistakes occasioned by uncontrolla-

ble causes.

5. Same—whether a contract exists is for the jury to determine, not tlie

court. Whether a paper furnished b}r a telegraph company, containing

conditions and restrictions in respect to the liability of the company in

case of an incorrect transmission of messages, and upon which a message

is written and signed by the sender, is a contract or not, depends upon the

fact whether the sender had knowledge of such conditions and restrictions

and assented thereto ; and whether or not such regulation was brought to

the notice of the sender so as to fix knowledge upon him, is a question of

fact to be determined by the jury, and not by the court. Slight evidence

of assent will, no doubt, suffice, but it is for the jury to determine.

6. Same—burden of proof. In an action against a telegraph company
to recover damages resulting from an alleged incorrect transmission of a

message, if the plaintiff prove the inaccuracy of the message, the compa-

ny, to exonerate themselves, must show how the mistake occurred. In the

absence of any proof on their part, in that regard, the jury must presume

a want of ordinary care on the part of the company.

7. Same—of disclosing to the company the importance of the message. A
telegraphic message was sent from Chicago to New York, as follows:

"Sell one hundred Western Union. Answer price." It was held, the dis-

patch sufficiently disclosed to the operator the nature of the business so as

to inform him of the importance of its correct transmission. But be a

message of great or trifling importance, the company are bound to trans-

mit it literally—at least to use the highest degree of care and skill in their

efforts to do so.

8. Same—duty of the receiver of the message. The receiver of a tele-

graphic message is not required to telegraph back to ascertain the correct-

ness of the message. The company is bound to send the message correctly

in the first instance.

9. Measure of damages—in case of an incorrect transmission of a tel-

egraphic dispatch. A party in Chicago delivered to a telegraph company,

in that city, a message, directing his banking house in New York to sell
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one hundred shares of a certain character of stocks, which amount was

then held by the banking house for a customer. The message, as deliv-

ered in New York, directed the sale of one thousand shares, and thereupon

the party receiving the message sold that amount, having to go into the

market to buy the residue: Held, if the sender of the message was com-

pelled to, and did, purchase nine hundred shares of the stock to replace

that so sold by reason of the carelessness of the company in transmitting

the message, and that, in the interval between the selling one thousand,

shares and the repurchase of the nine hundred shares to replace the extra

number of shares sold, that stock had advanced in price, this advance, in

an action against the company, would be the measure of damages.

10. Instruction—of it being based upon evidence. It is not essential that

there should be direct testimony upon a point in order to afford a proper

basis for an instruction,—it is sufficient if there are circumstances from

which the fact involved may be inferred.

Appeal from the Superior Court of Cook county ; the

Hon. Joseph E. Gary, Judge, presiding.

Messrs. Eogers & Garnett, for the appellants.

Messrs. Dent & Black, for the appellees.

Mr. Justice Breese delivered the opinion of the Court

:

This was an action of assumpsit to recover damages of the

Western Union Telegraph Company for alleged carelessness

in transmitting a dispatch for appellants from Chicago to the

city of New York. The delivery of the message at the com-

pany's office in Chicago to the operator there, by one of the

plaintiffs, is alleged, and proper averments of negligence and

carelessness on the part of the company are found in the de-

claration, and proper averments of damage. The defendant

pleaded non-assumpsit, with notice of special matter.

It appears the message was written on one of the blanks

prepared by the company, which contained the following stip-

ulations :

"In order to guard against and correct, as much as possible,

some of the errors arising from atmospheric and other causes

appertaining to telegraphy, every important message should

be repeated by being sent back from the station at which it is

to be received, to the station from which it is originally sent.
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aHalf the usual price will be charged for repeating the

message, and the companies will not hold themselves respon-

sible for errors or delays in the transmission or delivery, nor

for the non-delivery of repeated messages, beyond two hundred

times the sum paid for sending the message, unless a special

agreement for insurance be made in writing, and the amount

of risk specified on this agreement and paid at the time of

sending the message. Nor will these companies be responsi-

ble for any error or delay in the transmission or delivery, or

for the non-delivery of any unrepealed message beyond the

amount paid for sending the same, unless in like manner spe-

cially insured, and amount of risk stated hereon and paid for

at the time.

"No liability is assumed for errors in cypher, or obscure

messages, nor for any error or neglect by any other company

over whose lines this message may be sent to reach its destin-

ation, and these companies are hereby made the agents of the

sender of this message to forward it over the lines extending

beyond those of these companies. No agent or employee is

allowed to vary these terms or make any other verbal agree-

ment, nor any promise as to the time of performance, and no

one but a superintendent is authorized to make a special

agreement for insurance. These terms apply through the

whole course of this message on all lines by which it may be

transmitted."

The message when written, and as delivered to the operator

at Chicago, read as follows

:

"Dated Chicago, Oct. 29, 1866.

"To J. H. Wrenn or A. T. Brown :

Sell one hundred (100) Western Union. Answer price.

T. U. & Co."

As delivered to Wrenn, in New York, the message read as

follows :

"Dated Chicago, III.

"To J. H. Wrenn, care Gillman, Son & Co.

:

Sell one thousand (1000) Western Union. Answer price.

T. U. & Co."
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It is averred in the declaration that Wrenn understood the

words "one hundred Western Union" to mean one hundred

shares in the Western Union Telegraph Company, which num-

ber of shares, it appears, the banking house of plaintiffs was

then carrying for a customer. On receipt of the message,

Wrenn sold one thousand shares of this stock, and to do so,

was obliged to go into the market and purchase nine hundred

shares, to replace which he had to buy on a rising market the

same number of shares, so that the difference in the selling

and buying price amounted to seven hundred and twenty-

nine dollars and seventy-seven cents, which amount was

wholly lost to the plaintiffs.

The court, on its own motion, having refused instructions

asked by plaintiffs, charged the jury as follows:

"The dispatch in question, in this case, being sent upon

one of the printed blanks of defendant, the printed heading

of that blank constitutes a contract between the parties, by the

terms of which both parties are bound ; and as one of these

terms is, that the defendants are not liable for any errors in

the transmission of an unrepeated message beyond the amount

paid for sending the same, the plaintiffs can only recover that

amount, with interest on the same, from the time it was paid

to this time, in this suit. Transmission means all that hap-

pens between the receipt of the dispatch here from the plain-

tiffs, and its delivery to them in New York."

It was admitted the message in question was not repeated.

The jury found for the plaintiffs, assessing their damages at

two dollars and sixty cents, being the cost of the message, with

interest.

A motion for a new trial was overruled and judgment ren-

dered on the verdict, to reverse which the plaintiffs appeal,

and make several points, one of which is the refusal of the

instructions asked by them on the trial of the cause.

Those instructions are as follows

:

"If the jury believe, from the evidence, that the dispatch

sent by Tyler, Ullman & Co. to John H. Wrenn, on the 29th
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day of October, 1866, was erroneously and negligently read

by the operator in Chicago, and that said dispatch was trans-

mitted to said Wrenn in the words as received by him, on

account, and as the result of such erroneous and negligent

reading by the operator in Chicago, then the verdict must be

for the plaintiffs if they suffered pecuniary loss by such error

and negligence.' 7

"If they believe, from the evidence, that the dispatch sent

by Tyler, Ullman & Co. to John H. Wrenn, on the 29th day

of October, 1866, was correctly transmitted from Chicago to

New York, and was correctly received in New York at the

office of the said defendants, yet if they believe, from the evi-

dence, that said dispatch, although correctly received by de-

fendants, was erroneously and negligently transcribed by their

agents in New York, and was delivered by said agents to said

Wrenn so erroneously and negligently transcribed, and that

such error caused any pecuniary loss and damage to the plain-

tiffs, then the verdict must be for the plaintiffs."

"If they believe, from the evidence, that a mistake was

made in transmitting the message through the gross negli-

gence of defendants, or their servants, and that plaintiffs suf-

fered damage by reason of such mistake in transmitting said

message, the defendants are responsible for such damage, al-

though the jury may believe, from the evidence, that plain-

tiffs used one of the forms of defendants, having the terms

printed at the top, as shown by the form copied in the notice

accompanying defendants' plea, and that said plaintiffs as-

sented and agreed to such terms, and did not require said mes-

sage to be repeated, or its correct transmission insured."

"That plaintiffs were not bound by the terms printed at the

top of the forms commonly used by defendants, as set out in

the form copied in defendants' notice accompanying their

plea, if they delivered their message to defendants for trans-

mission by telegraph, and defendants accepted it for that pur-

pose, without plaintiffs' consent or agreement to be bound by

such terms."
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These instructions, in connection with that given by the

court, open up the merits of this controversy, and we have

given to the questions raised by them full consideration. It

is a case of the first impression in this court, requiring us to

examine all the authorities cited, and such others as were

within our reach, and we find them not entirely harmonious.

It is contended by appellants that telegraph companies are

common carriers, and under the same common law liabilities.

In the earlier cases reported they were so held. McAndrew
v. The Electric Telegraph Co. 33 Eng. L. and E. R. 180, decided

in 1855. It was also held they could restrict their liability

by contract, and that the paper containing the message, signed

by the plaintiff, which was identical with the one in this case,

was such contract.

They were also held to be common carriers in Parks v.

Alta California Telegraph Co. 13 Cal. 422, decided in 1859.

The counsel for the company argued against this proposition,

and contended that the rules of the common law governing

common carriers did not apply to telegraph companies. He
insisted they could not be regarded as insurers, for the reason

that a message is without value. The court said there was no

difference in the general nature of the legal obligation of the

contract between carrying a message along a wire and carry-

ing goods or a package along a route. The physical agency

may be different, but the essential nature of the contract is

the same. The breach of contract in one case or the other, is,

or may be, attended with the same consequences ; and the

obligation to perform the stipulated duty is the same in both

cases. The importance of the discharge of it, in both respects,

is the same. In both cases the contract is binding, and the

responsibility of the parties for the breach of duty is governed

by the same general rules.

Strong reasons might be urged in favor of holding these

companies to the severe liability of common carriers, but the

current of authority at this time is not, as admitted by appel-

lants, in that direction. Whilst their liability is held to be
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analogous to that of common carriers, who are insurers of the

safe delivery of the articles intrusted to them, it is considered,

in view of the means employed by telegraph companies to

transmit messages, and their liability to sudden accidents

which can not be foreseen and provided against, to hold them

as insurers of the safe delivery of every message intrusted to

them would be too rigid a rule. Cases so holding, hold, nev-

ertheless, that they are liable for a failure to exercise the

highest degree of diligence and skill in the performance of

their duty.

The case of Rittenhouse v. The Independent Line of Telegraph,

44 N. Y. 263, is one of this description. There it was held,

the failure to transmit a message in the form in which it was

received by the operator, w'as prima facie negligence, for which

the company is liable, and the onus is on the company to show

the mistake occurred by no fault of their own.

This case came up from the court of common pleas, and is

reported in 1 Daly, 547, and was an unrepeated message.

To the same effect is New York and Washington Printing Tel-

egraph Co. v. Dryburg, 35 Penn. 298. This action was in tort,

and brought by Jhe receiver of the message. The court say,

the wrong of which the plaintiff complained consisted in send-

ing him a message different from that which they had con-

tracted with LeRoy to send. That it was a wrong, is as cer-

tain as that it was their duty to transmit the message for

which they were paid. Though telegraph companies are not,

like carriers, insurers for the safe delivery of what is in-

trusted to them, their obligations, as far as they reach, spring

from the same sources—the public nature of their employ-

ment, and the contract under which the particular duty is

assumed. One of the plainest of their obligations is, to trans-

mit the very message received.

They further say, the company claimed that their operator

was a skillful and careful one. Then his negligence in this

instance was the more apparent and inexcusable.
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In Elwood et al. v. The Western Union Telegraph Co. 45 N.

Y. 549, the court said, the agent was placed in the office and

in the control of the instruments to use them in transmitting

messages for a compensation. If the agent performed the

duty in a negligent manner, whereby the plaintiff was injured,

the principal is clearly liable. Transactions of the most

important character are daily carried on by means of tele-

graphic communication, and the confidence which the public

is invited to, and does repose, in the care with which the pro-

prietors of these lines conduct the business, is a source of

large remuneration to such proprietors. They have a corres-

ponding degree of responsibility, and must be held to the

exercise of such care and caution as it is in their power to

employ, in order to avoid being made the instruments of de-

ception and fraud.

Another class of cases holds these companies are bound

to the exercise of reasonable diligence and skill. Washington

and N. 0. Telegraph Co. v. Hobson & Son, 15 Grattan, 122. In

this case the declaration did not allege negligence on the part

*of the company, and one instruction that the defendants were

not responsible as common carriers, but only as general agents,

for such gross negligence as in law amounts to fraud, was not

authorized by the pleadings, and was properly refused.

In Ellis v. The American Telegraph Co. 13 Allen, 226, the

court said, it would be manifestly unreasonable and unjust to

annex to a business of such a nature the liability of a com-

mon carrier, or to require that those engaged in it should

assume the*risk of loss and damage arising from causes the

operation of which they could neither prevent nor control.

But, although they ought not to be held to such a standard

of diligence, they are not exempt from all responsibility for a

want of fidelity and care in the exercise of the employment

which they undertake to carry on. There can be no doubt

that, in the ordinary employments and occupations of life,

men are bound to the use of due and reasonable care, and are

liable for the consequences of carelessness or negligence in the
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conduct of their own business to those sustaining loss or dam-

age thereby. We can see no reason why this rule is not ap-

plicable to the business of transmitting messages by telegraph.

The court then comments on the efficacy of the regulation of

the company requiring a message to be repeated, and hold it

is a reasonable regulation.

In Western Union Telegraph Co. v. Carew, 15 Mich. 525, the

court say, this is not a case which calls upon us for laying

down the rules which must be held to govern as to the degree

of skill, care and diligence to be required in the transmission

of messages. But, doubtless, the use of good apparatus and

instruments would be required, and reasonable skill and a

high—perhaps the very highest—degree of care and diligence

in their operation. And when an error has occurred in the

transmission of a message, it may be found that they ought to

be held primafacie guilty of negligence, the onus of proof

resting upon them to show diligence, the means for doing this

being peculiarly within their knowledge and power.

Other cases on this point might be cited : Birney v. New
York and Washington Telegraph Co. 18 Md. 341 ; Breese etal. v.

U. S. Telegraph Co. 45 Barb. 275.

All these cases hold, as do the following, that these compa-

nies may limit or modify their common law liability by stipu-

lations, such as given in evidence in this case. Wann v.

Western Union Telegraph Co. 37 Mo. 472 ; Camp v. Western

Union Telegraph Co. 1 Met. (Ky.) 164. This last case holds,

when a message is not repeated, it will be regarded as sent at

the risk of the sender, and the company will not be liable for

damages resulting from a mistake not occasioned by negli-

gence or the want of skill of the agents of the company.

An examination of the decided cases shows that the law

applicable to telegraph companies is in an unsettled condition.

It must, however, be conceded that there is great harmony

in the decisions that these companies can protect themselves

from loss, by contract, and that such a regulation as the one
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under which appellees defended, is a reasonable regulation,

and amounts to a contract.

We are not entirely satisfied with the conclusions announced

in some of these decisions.

Whether the paper furnished by the company on which a

message is written and signed by the sender, is a contract or

not, depends on circumstances. In an analogous case in this

court, Adams Express Co. v. Haynes, 42 111. 89, and in III. C.

R. R. Co. v. Frankenberg et al. 54 ib. 88, it was held, the sim-

ple delivery of a receipt to the shipper is not conclusive upon

the latter. Whether he had knowledge of its terms and as-

sented to its restrictions, is for the jury to determine as a ques-

tion of fact upon evidence aliunde, and all the circumstances

attending the giving the receipt are admissible in evidence

to enable the jury to decide that fact. The receipt giveirby

the company, in this case, was declared on its face to be aeon-

tract, and was as full for such purpose, in the terms employed,

as is the form in the case now before us. It was a question

for the jury in that case, but in this case the court undertook

to determine the question and decide the fact. We think this

was error.

We do not see why the same rule, in this respect, should

not apply to telegraph companies as is applied to express

companies and railroad companies. In regard to the latter, it

is always held, whether or not such a regulation was brought

to the notice of the shipper so as to fix knowledge upon him,

to be a fact for the jury. Brown v. Eastern Railroad Co. 11

Gushing, 97. Slight evidence of acceptance, or assent to such

regulation, would, no doubt, suffice, but it is for the jury to

determine.

In the various and somewhat conflicting decisions of the

courts on the questions presented, we are inclined to hold,

admitting the paper signed by the plaintiffs was a contract, it

did not, and could not, exonerate the company from the use

of ordinary care and diligence, both as to their instruments

and the care and skill of their operators.
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The plaintiffs having proved the inaccuracy of the message,

the defendants, to exonerate themselves, should have shown

how the mistake occurred. This proof was not in the power

of the plaintiffs, and was in the power of the defendants. In the

absence of such proof, the jury would be authorized to pre-

sume a want of ordinary care on the part of the defendants.

If the error was caused by atmospheric disturbances, or a

momentary displacement of the wires, the defendants knew it,

and ought to show it. In the absence of any proof on their

part, the jury should be told the presumption was, a want of

ordinary care on the part of the company. The court, how-

ever, refused to instruct the jury that the company was liable

for gross negligence. It is the settled doctrine of this court

that a railroad company can not purchase exemption from

gross negligence, or protect itself against such ; that it would

be against public policy so to contract. We see no reason why

the rule should not be the same in regard to telegraph com-

panies, for they are, like railroads, public institutions, having

duties to perform to the public.

On general principles, we must hold the company, notwith-

standing the special conditions relied upon, is responsible for

mistakes happening by their own fault, such as defective instru-

ments, or carelessness or unskillfulness of their operators, but

not for mistakes occasioned by uncontrollable causes. Sweat-

land v. Illinois and Mississippi Telegraph Co. 27 Iowa, 433.

This company sought the patronage of the public in the

exercise of their employment, and assured that public they

would use at least ordinary care and diligence in their busi-

ness, both as to their instruments and as to the skill of their

operators. It can not be claimed the contract in question was

designed to relieve them from that, nor should it. They as-

sure the public they have the most approved instruments and

employ skillful operators, and they further assure the public

that due care and diligence shall be exercised in conducting

their business. If the conditions relied upon were designed

to shield the company from consequences flowing from a want
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of skill of operators, or insufficiency of instruments, which

would be gross negligence, such a condition would be contrary

to public policy, and void.

The pretext for imposing the conditions in question is, "to

guard against and correct, as much as possible, some of the

errors arising from atmospheric and other causes appertaining

to telegraphy, etc."

In these " other causes," it can not be allowed to embrace

defective instruments or unskillful operators, for the company

are bound, by their obligations to the public, to provide the

best—certainly, to provide operators of sufficient skill and

intelligence, and instruments of the most approved construc-

tion. "Other causes" must mean only such causes as apper-

tain specially to the business of telegraphy. Defective appa-

ratus and unskillful operators appertain to business and pub-

lic employments other than telegraphy. A railroad company

can not be excused on failing to employ competent engines,

and servants to manage and conduct them and the trains to

which they are attached. If a loss happens by reason of in-

sufficient engines, or by the incompetency of their employees,

they are liable.

We can not hold that the printed conditions in evidence, in

this case, protect this company from losses and damage oc-

casioned by causes wholly within their own control. They

must be confined to mistakes due to the infirmities of tele-

graphy, and which are unavoidable.

A point is made by appellees, that the negligence of appel-

lants materially contributed to the loss incurred. This is a

question of fact for the jury, and if it is established, they can

not recover.

But we fail to discover any evidence of contributory negli-

gence on the part of the plaintiffs. And as to the receiver of

the message, it was not his duty to telegraph back to ascertain

the correctness of the message. The company was bound to

send the message correctly in the first instance.

28—60th III.
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It is urged by appellees, in their comments on the instruc-

tions asked by plaintiffs below, that the first two were prop-

erly refused by the court, for the reason there was no evidence

on which to base them.

There may have been no direct testimony on this point, but

a jury is permitted to infer a fact from circumstances proved to

them. It was in proof by John H. Wrenn, and not attempted

to be contradicted or questioned, that so soon as he received a

telegram from Chicago, which he did on the 30th of October,

stating that an error had been committed, and ordering him to

cover the extra nine hundred shares, he went immediately to

the office of the company in New York and asked them to

correct it. They told him the error had not occurred at their

office, but in Chicago.

We think the attention of the jury was properly called by

these instructions to this testimony, as it was not contradicted.

It was in the power of the defendants to show the mistake did

not occur at the Chicago office, by producing the original,

which was in their possession. This they failed to do.

If the fact was, the error occurred in the Chicago office,

then the plaintiffs' right to recover is unquestionable, for

there is no excuse for failing to start a message correctly.

That fact would show a defective instrument or an unskillful

operator, and for this the company would not be exonerated.

Another point is made by appellees, not undeserving notice,

and that is, a want of knowledge on the part of the com-

pany of the importance or value of the message. It is a suffi-

cient answer to this to say, that, be a message of great or

trifling importance, the company is bound to transmit it liter-

ally—at least, according to some of the authorities, to use the

highest degree of skill and care in their efforts so to do. But

the dispatch disclosed the nature of the business as fully as

the case demanded. A similar case is reported in 55 Penn.

262, U. S. Telegraph Co. v. Wenger. The dispatch was, "Buy

fifty (50) Northwestern, fifty (50) Prairie Da Chien, limit
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forty-five (45)." It was held, this dispatch disclosed the na-

ture of the business to which it related, and that a loss might

occur if it was delayed. In this case a great loss has occurred,

by incorrect transmission.

As to the point that appellees should have had an opportu-

nity to replace the stock before Wrenn went into the market

for that purpose, it is apparent, from Wrenn's testimony, the

company had such opportunity, for he testifies he went to

them, in New York, and requested them to correct the error.

On their refusal, on the pretext that the error occurred at the

Chicago office, he then purchased.

We have carefully read and considered all that has been

written on the subject of the "Art of Telegraphy" which our

libraries can furnish, and we are not satisfied with the grounds

on which a majority of the decisions of respectable courts are

placed.

In the first place, modern telegraphy is not now an infant

art. It sprang into existence from the teeming brain of one,

now no more, who had the boldness to attempt to render sub-

servient to the Avants of man the most subtle element of na-

ture, and by its mysterious potency convey ideas, wants and

wishes to the farthest limit of civilization, and with the

speed of its kindred element. In its infancy, it scarcely ever

failed to perform its office. Thirty years have witnessed vast

improvements in the art—a higher knowledge of the subtle

agent called into use—more finished instruments, and almost

perfect skill in those who operate them ; so that, setting aside

atmospheric causes which have not yet been provided against,

it may be asserted as an incontestible truth, that, given a

line of wire properly established, the most perfect instruments,

and skilled operators who exercise their skill with proper

care, a message, started at Chicago for New York, is as sure

to reach its destination exactly in the words and figures in

which it was started, as the lightning is sure to strike the

object which attracts it. Intelligent and skillful operators all

admit this. There is no reason, the atmosphere being right,
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and all else right, why a message, correctly started, should not

be correctly transmitted along the line to the end of the line,

no matter how many hundred miles asunder may be the point

of its departure and the point of its reception.

If this be so, then the efforts made by the courts to excuse

those who undertake this business, should not be imitated or

encouraged.

Again, it is said by enlightened courts, whose opinions we
have quoted, that these forms furnished by the several compa-

nies, and they are all alike, when used by the sender of a mes-

sage, and signed by him, becomes a contract between him and

the company, by the terms of which he must abide.

The court told the jury, in so many words, this form signed

by appellant was a contract between these parties by which

their liability must be gauged. We have, in this opinion, said

something on this point—that it was for the jury to determine

whether it was, or not, a contract, knowingly executed by the

party, with the intention to be bound by it.

We now desire to say, it is not a contract binding in law, for

these reasons : Our statute makes it the duty of telegraph

companies to transmit all messages committed to them for

purposes of transmission, in the order in which they are re-

ceived. They are bound by law to serve all who apply. They

are public institutions, established by public law, and to whom
is granted the right of eminent domain. Persons who unlaw-

fully injure or molest, or destroy any of their lines, posts,

pins, etc., on conviction, are deemed guilty of a misdemeanor

and liable to fine, or imprisonment in the penitentiary, or

both. Failing to transmit a message, or suppressing a mes-

sage, or making known its contents to any one other than t'he

party to whom it is addressed, is deemed a misdemeanor, and

punished by a fine not exceeding one thousand dollars.

By section 4 of the act, such companies have the power to

purchase, receive and hold such real estate as may be neces-

sary, etc., and may appoint such directors, officers and agents,

and employ such servants, and make such prudential rules,
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regulations and by-laws, as may be necessary in the transac-

tion of the business, not inconsistent with the laws of this State

or of the United States. Laws of 1849, p. 188. This act

imposes upon these companies duties to perform to the public,

which they must perform nolens volens. For their performance

they are entitled to a reasonable compensation, the tariff of

which they adjust themselves under the power granted by the

4th section. When this tariff is paid by the sender of a mes-

sage, the duty of the company begins. This payment is the

consideration for the performance of its duty in each particu-

lar case. On the assumption, then, that it is the duty of the

company to transmit correctly the message for which they

have received compensation, where, in law, arises any obliga-

tion on the part of the sender to repeat the message?

The fact is conceded that a telegraph company is the ser-

vant of the public, and bound to act whenever called upon,

their charges being paid or tendered. They are, in that re-

spect, like common carriers, the law imposing upon them a

duty which they are bound to discharge. The extent of their

liability is, to transmit correctly the message as delivered.

This is conceded. But it is decided by all the courts that a

common carrier can, by contract, restrict this liability. The

argument is, that the condition for repeating is such a restric-

tion, and being in writing and signed by the sender, is, to all

intents and purposes, binding upon him as a contract.

The question at once arises, where is the consideration for

this contract? It does not move from the company ; on the

contrary, they demand of the sender of the message fifty per

cent in addition for repeating—for assuring the faithfulness

of their own conduct. We fail to perceive any consideration

whatever on which to base this so-called contract. It is not

a contract of any legal or binding force. This court said, in

Illinois Central Railroad Co. v. Morrison etal. 19 111. 136, that

a common carrier might restrict his common law liability by

a contract fairly made with the shipper. In that case, the

contract was special and under seal, and for which the railroad
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company paid a valuable consideration by reduction of the

freight charges. That was a binding contract for value. The

one in question is not so, and does not possess one of the es-

sential elements of a valid and binding contract—namely, a

consideration. It is a sham and a delusion, and an imposi-

tion upon the public who are compelled to resort to this agency

in the transaction of their business.

If it be a contract, the sender entering into it was under a

species of moral duress. His necessities compelled him to

resort to the telegraph as the only means through which he

could speedily transact the business in hand, and was com-

pelled to submit to such conditions as the company, in their

corporate greed, might impose, and sign such a paper as the

company might present. "Prudential rules and regulations,"

such as the company is authorized by statute to establish, can

not be understood to embrace such regulations as shall de-

prive a party of the use of their instrumentality, save by com-

ing under most onerous and unjust conditions.

But it is said, a special agreement might have been made

for insurance, in writing. To do this, the amount of risk

must be specified on the contract, and paid at the time of

sending the message ; and as there is but one person in the

world, a superintendent, authorized to make a contract of in-

surance, he must be hunted up and the terms negotiated—all

which requires time—and a favorable opportunity to the sender

be irretrievably lost. At Chicago, or other large cities, where

a superintendent is supposed to be, there might not be much

loss, but we are declaring the law for the whole State, and it

is well known that at subordinate, though important stations,

on telegraph lines, superintendents are not to be found ; this

provision is to such perfectly valueless.

As a party, repeating a message, and paying fifty per cent

additional therefor, can not recover of the company to the

extent of his loss, we are free to say such a contract, forced, as

we have shown it is, upon the sender, is, in our opinion,
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unjust, unconscionable, without consideration, and utterly

void.

The remaining question is, as to the damages. As this case

must be tried again, it is necessary some rule should be pre-

scribed by which the damages are to be estimated. As a gen-

eral principle, every person and corporation ought to make

good all damages occasioned by his or their default. But it

is not always easy, in cases of this kind, to state a general rule.

It has been said, and very properly, that the great difficulty in

such cases is, to distinguish between the right to recover and

the amount to be recovered—the line dividing these two

branches of the law sometimes vanishing entirely. The best

reflection we have been able to bestow on this branch of the

case, prompts us to say the rule adopted in U. S. Telegraph Co.

v. Wenger, supra, in a similar case, is a reasonable rule.

The message, in that case, ordered a purchase of stock,

which advanced in price between the time the^ message should

have arrived and the time it was purchased under another

order. The advance in price was held to be the measure of

damages.

That message, as this, disclosed to the agent of the tele-

graph company the nature of the business to which it related

—in this case, to sell a certain number of shares of stock.

If appellants were compelled to, and did, purchase nine hun-

dred shares of this stock to replace the stock so sold by reason

of the carelessness of this company, and that, in the interval

between the selling one thousand shares and the repurchase

by Wrenn of the nine hundred shares to replace the extra

number of shares sold, that stock had advanced in price,

this advance should be the measure of damages. It is reason-

able to suppose this is what both parties had in view when
the message was committed to the care of appellees.

In looking at these conditions prescribed by telegraph com-

panies, this one in particular—but they do not differ, essen-

tially, from those of other like companies—we are forcibly

impressed with the belief that they are designed to relieve
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themselves from all responsibility. Content to receive the

money of the sender, they design to escape all responsibility.

Such conditions are unreasonable, and ought not to receive

the sanction of any court.

We have said, and we repeat, that there is no reason, apart

from atmospheric causes, why a message should not be trans-

mitted precisely as received. The art is reduced to a cer-

tainty. That courts should not be swift to exempt these com-

panies from liability, is a dictate of public policy. To such

perfection has the art reached, that, in the last thirty years in

which electric telegraphs have been operated, we have been

unable to find, among the reported cases in this country and

in England, more than fifty instituted against those compa-

nies for losses occasioned by their negligence. The messages

sent by them in this time, have amounted to millions. Under

these circumstances, their bold claim to exemption should

meet with no favor from the courts. The doctrine, to benefit

the public, must be, as we have endeavored to establish, that

a mistake in transmission is prima facie evidence of negli-

gence, and the burden is on the company to show the contrary.

If these companies rely upon contracts as restricting their

liability, it is incumbent on them to show a valid contract

freely entered into by the sender of the message, and for a

valuable consideration paid by the company or acknowledged

by the sender. But even such contract will not relieve the

company from gross negligence.

On the most mature reflection, aided by all the light shed

upon this subject, we are at a loss to understand upon what

principle telegraph companies should be accorded immunity

for their torts, or be relieved from the liabilities voluntarily

assumed by them. If they desire to restrict their liability, it

must be done by a contract fairly and knowingly entered into,

and for a valuable consideration.

Holding these views, the judgment of the court below must

be reversed, and the cause remanded for further proceedings

consistent with this opinion. Judgment reversed.



1871.] Page et al. v. City of Chicago. 441

Syllabus. Statement of the case.

William R. Page et ah
*

V.

The City of Chicago.

1. Special assessment—ordinance. An ordinance for the curbing

" with curb walls where curb walls are not alreacty built " in the designated

"portion of Milwaukee avenue," and filling and paving with wooden

blocks a portion of that avenue, does not confer any discretion on the board

of public works, and it is valid. This case is distinguished from Foss v.

City of Chicago, 56 111. 354. In that case, to execute the ordinance required

a large discretion on the part of the board of public works, while in this

there is none conferred.

2. Same—omission to assess property. Where, in the improvement of a

street by special assessment, there was, in the center of the street, a horse

railway, and there was no evidence that such railway company was exempt

from such assessment, the presumption is, that the track was liable to such

assessment, and it was error, on account of its omission, to render judg-

ment on' the assessment against other property for the improvement.

Appeal from the Superior Court of Cook county; the

Hon, Joseph E. Gary, Judge, presiding.

This was an application by the city collector to the Superior

Court of Cook county for a judgment against delinquent lots,

on a special assessment to improve a portion of Milwaukee

avenue by curb walls and wooden block pavement.

An ordinance was passed, and the assessment made on prop-

erty deemed benefited ; and a portion of the owners failing to

pay, this application was made. It appears that a city horse

railway runs along the center of the street, and that it was not

assessed, nor was there any evidence that it was exempt from

such assessment.

Messrs. Spafford, McDaid & Wilson, for the appellants.

Mr. M. F. Tuley, Corporation Counsel, for the appellee
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Mr. Justice McAllister delivered the opinion of the

Court •:

This is an appeal from the judgment of the SupeYior Court

of Cook county, in favor of appellee, upon a special assess-

ment warrant.

The objection was urged below, and is made here, that the

ordinance under which the assessment was made falls within

the decision of the case of Foss v. City of Chicago, 56 III. 354,

and is void. So much of the ordinance questioned in this

case, as is material, reads thus:

Section 1. That Milwaukee avenue, from the east line of

Elston avenue and the east line of lot 11, in Harbine & Ro-

man's subdivision of that part southwest of Milwaukee avenue,

of the southeast quarter of section 5, town 39, range 14 east,

to the southeast line of West Division street, be and is hereby

ordered curbed with curb walls, (where curb walls are not already

built in said portion of Milwaukee avenue]) filled and paved with

wooden blocks, (excepting a space of eight feet wide in the

middle of said Milwaukee avenue,) from the east line of lot 11,

in Harbine & Roman's subdivision of that part southwest of

Milwaukee avenue, of the southeast quarter of section 5, town

39 north, range 14 east, to the north line of Augusta street,

now occupied by the tracks of the West Chicago Division

Railway Company, such work to be done under the superin-

tendence of the board of public works, conformably to the

drawings prepared by said board thereto annexed.

It is the opinion of a majority of the court that this ordi-

nance is distinguishable from that in the Foss case, and does

not fall within the reasons assigned for holding the ordinance

void in that case. There, the exception was as to all portions

of the described work which had not already been done in a

suitable manner. This left it to the board to determine what

had been done in a suitable manner, requiring the exercise of

discretion, a power subject to abuse, and which we held could
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be exercised only by the council, and could not be delegated

to the board. So, in the case of Bryan v. City of Chicago,

post, 507, we held an ordinance, respecting the improvement of

West Randolph street, void, and as falling- within the Foss

case ; but the ordinance was different from the one at bar. It

ordered curb walls to be built along Randolph street " where

the same are not already built, and where the same are not now

in good, sound condition." This last clause required the

exercise of judgment and discretion, but no such words are in

the ordinance in question. It simply says " where curb walls

are not already built in said portion of Milwaukee avenue."

This does not vest the board with any discretion. Anybody

who knows what a wall is, could use his eyes and determine

the existence or absence of such walls.

There was no evidence in the case tending to show that the

Horse Railway Company was exempt from all burdens respect-

ing the improvement of this street. Its property was not as-

sessed, and we think it was competent to prove on the hearing

that it was specially benefited by the improvement.

The collector was not authorized to make application for the

judgment, and it must be reversed and the cause remanded.

Judgment reversed.

Jacob Singer

v.

Henry F. Jennison et al.

Allegations and proofs. Where a bill contains allegations entitling

complainant to relief, they must be proved X>y at least a preponderance of

evidence. When the evidence is conflicting, and there is not a preponder-

ance in favor of the bill, or where the preponderance is against the bill,

relief should not be granted.
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Appeal from the Superior Court of Cook county ; the Hon.

John A. Jameson, Judge, presiding.

Messrs. Hervey, Anthony & Galt, for the appellant.

Mr. Jesse O. Norton, for the appellees.

Mr. Justice Thornton delivered the opinion of the Court

:

This bill was filed by appellant, the complainant below, to

enjoin the attempted sale of real estate to satisfy certain notes

secured by a trust deed upon the property.

The questions involved are to be determined entirely by the

facts.

The complainant claims that the notes were made and de-

livered to secure the repayment of money advanced; that the

money has been repaid, and the notes, having accomplished

their purpose, should be cancelled.

On the contrary, the defendants insist that the debt, to se-

cure which the notes were given, has never been paid; and

that the trustee was proceeding rightfully to sell the property

for satisfaction of this debt.

We have weighed and compared the evidence, with a view

to form a correct judgment as to the rights of the parties, and

in arriving at a conclusion, it may be best to collate somewhat

the testimony.

The facts about which there is no dispute, are, that com-

plainant and one Silverman bargained with the defendants,

Stark & Clark, for a distillery, at the price of $15,000; and

the complainant executed three notes, payable to the order of

Silverman, in twenty, sixty and ninety days from date, and

delivered them to Silverman. This occurred in Mobile, Ala.,

on the 20th of October, though the notes were not then dated.

They bear date on the 13th of November following. Soon

after this bargain, the complainant and defendant Clark came

to Chicago.

The next advance in the progress of this affair was a tele-

gram from the complainant to Silverman, transmitted from
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Chicago to Mobile, on the 12th of November, in these words

:

"Will Stark accept mortgage, twenty thousand, furnish ten

thousand if necessary, on (describing the property)? if so,

Charles leaves with papers."

Silverman replied, on same day: "Trade closed; papers

exchanged. Send Charley immediately with mortgage; have

distiller come at once; will be ready to mash on Tuesday;

money matters satisfactory."

Between the 17th and 20th of November, the complainant

sent the trust deed and notes. The time fixed for the maturity

of the notes was not satisfactory, upon their arrival at Mobile.

About the last of November, the complainant, with his wife,

proceeded to Mobile ; and on the 7th of December the notes

and trust deed in controversy were executed.

The distillery was seized by the United States, under the

internal revenue law, for non-payment of taxes, and only $440

of'the $15,000, the purchase money of the distillery, have been

paid; but all the money advanced by the defendants, for the

purpose of carrying on the distillery, has been repaid.

The complainant,- to maintain his view, testified that the

notes and trust deed were not delivered to the defendants as

collateral security for the payment of the purchase money of

the distillery, but only to secure them for moneys advanced.

He also introduced copies of two letters from the defendants,

in which they state, substantially, that the claim, to secure

which the notes and mortgage were given, had been arranged,

and directing that they be returned to the complainant. He
stated that Silverman handed them to him, and said that Stark

had requested him to do so, and that he suggested to him to

leave Mobile and return to Chicago, where he could obtain

his papers, as the letters had been sent to the parties who had

charge of the papers.

In opposition, both defendants swore positively that the

notes and trust deed in question were given as security for the

purchase money of the distillery, as well as advances of money.



446 Singer v. Jennison et al. [Sept. T.,

Opinion of the Court.

To the same effect is the testimony of Silverman, the part-

ner of complainant.

Mitchell, a witness without any interest in the suit, testified

that the defendants were to advance $5,000 to carry on the

business of the distillery; and the complainant was to give

notes, secured by trust deed upon property in Chicago, to se-

cure the money advanced, and to be collateral security for the

price of the distillery.

Anderson, a lawyer of Mobile, testified that the complain-

ant told him that he and Silverman had purchased the distil-

lery for $15,000, and, to secure payment, had made a mortgage

on his property in Chicago.

The conduct of the parties, the dispatches between com-

plainant and Silverman, and the date of the notes given for

the distillery, throw some light upon this transaction.

The terms of the bargain having been agreed upon, and the

notes having been executed and left with Silverman, the com-

plainant returned to Chicago, accompanied by one of the de-

fendants. Silverman, as he testified, was thus " virtually

alone" in Mobile. The money first advanced was upon his

responsibility, and he was awaiting a reply to his letter to

complainant, to determine the future relation between them.

The reply came in the telegram of November 12th. On the

same day Silverman answers: " Trade closed; papers ex-

changed." The notes given for the distillery bear date on the

next day, and the fair inference is, that the bargain was then

complete. The notes were indorsed by Silverman, and deliv-

ered to the defendants.

They were satisfied, by the telegram, that they could obtain

security upon the property in Chicago, and authorized the

dispatch to the complainant.

Upon any other hypothesis, what is the meaning of the

words, "trade closed; papers exchanged"? They had no

reference to the notes and trust deed, for they were not in Mo-
bile—probably not then in existence. They had no reference
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to the trade about the property in controversy, for it was not,

in fact, closed until the 7th of December afterwards.

They could only refer to the trade about the distillery, which

was then closed with a reliance upon the notes secured by the

deed of trust upon the Chicago property.

The copies of the letters referred to are susceptible of ex-

planation, and their force very much weakened by a reference

to and consideration of the testimony.

Silverman stated that the purpose of showing the letters to

the complainant was to compel him to leave Mobile; that he

desired his absence, as he had threatened him with prosecu-

tions for violations of the revenue laws ; and that the com-

plainant agreed to leave, and said he would consult his lawyer,

and if the papers were right, he would accept them. He did

consult Anderson, a lawyer in Mobile, and informed him that

he was involved in trouble with the United States; but he did

not intimate, either to Silverman or to the defendants, any in-

tention of accepting the proposal contained in the copies of

letters handed to him.

Stark admitted that he gave to Silverman the original let-

ters to copy, and to obtain the sanction of the complainant;

but that he was disgusted with him, and when he learned the

nature of his demands, he burned the letters, and had never

forwarded them.

This ruse may not have been justified, but, under the proof,

it should not be construed as a release of the security, or an

admission that the notes and trust deed were not given as se-

curity for the purchase money of the distillery.

The allegations of the bill are not sustained by the evi-

dence. The testimony most decidedly preponderates in favor

of the conclusion that the notes and trust deed in dispute were

given as collateral security for the payment of the purchase

money of the distillery.

The complainant has slept upon his assumed rights, and

never demanded the trust deed and notes. His conduct was

incompatible with the theory of the bill. He never moved in
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a matter of such deep interest to him, until the trustee had

advertised the property for sale. A prudent man would never

have rested until he had obtained possession of papers which

evidenced so burdensome an incumbrance upon his property,

if it was, in fact, unsubstantial.

As $440 had been paid towards the purchase of the distil-

lery, the trustee must be enjoined from selling for that sum,

and ordered to sell for the balance of the purchase money.

The decree must, therefore, be reversed and the cause re-

manded
Decree reversed.

The Merchants' Insurance Company of Chicago

V.

Albert Paige.

1. Insurance—notice. Where a party obtained from the agent of an

insurance company a marine policy on goods, lost or not lost, shipped on a

certain day, it appeared the vessel on which the goods had been shipped

was lost two days prior to the date of the policy. The defense, in an ac-

tion against the company, was, that the party procuring the insurance

knew of the loss at the time, and failed to inform the agent : Held, the fact

that the daily papers at the place where the policy was issued, announcing

the loss of the vessel, were received at the office of the company on the

morning of the day the policy was issued, did not show, necessarily, that

the information was received by the company. Moreover, the particular

agent through whom the insurance was effected, was the person who should

have had the information; and as his business was outside of the office of

the company, information at the office was not the same as information to

him, or to the company. Nor would notice to one of the agents of the

company necessarily import notice to another.

2. Weight of evidence—;for the jury. It is improper for the court to

instruct the jury as to the weight of the evidence.
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Appeal from the Superior Court of Cook county ; the Hon.

William A. Porter, Judge, presiding.

Messrs. Hitchcock, Dupee & Evarts, for the appellant.

Messrs. Sleeper & Whiton, for the appellee.

Mr. Justice Sheldon delivered the opinion of the Court

:

This was an action on a marine policy of insurance issued

June 7, 1870, by the appellant, on a quantity of dried fruit,

lost or not lost, shipped at Cleveland to the appellee at Chi-

cago, June 3, 1870, on a propeller of the Union Steamboat

Company.

The trial in the court below resulted in a verdict and judg-

ment for the appellee. . .

The fruit was laden on the propeller Wabash, which was

sunk in Lake Huron on the night of the 5th of June, by a

collision.

The insurance was procured by one Stewart, from Atkins,

an agent of the appellant.

Previously to procuring the insurance, on the morning of

the same day, Stewart had applied to one E. K. Bruce for in-

surance on the same property, who declined to take it, and at

the same time told Stewart that the Wabash had sunk, and

probably she was the vessel that had the fruit on board.

The ground of defense was, that Stewart did not commu-
nicate this information to Atkins.

It was argued on the trial that Atkins, who was absent,

would, if present, testify that at the time Stewart applied to

him for the policy, he hud no information that the Wabash had

sunk, and that Stewart did not communicate any information

to him on that subject.

It seems to be admitted that, if Atkins had possessed this

information, Stewart was not required to communicate it to

him. .

29—60th III.
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Upon the trial, the court gave to the jury the following in-

struction on behalf of the plaintiff:

(l If the daily papers of this city, containing the news of the

disaster to the Wabash, were received at the office of the com-

pany on the morning of the 7th of June, 1870, a presumption

that the news of the disaster reached the defendant in the

forenoon of that day might be indulged, unless such presump-

tion is rebutted by other testimony."

We think this instruction is open to the objection of in-

structing the jury as to the weight of evidence.

The having received at the office of the company the papers

referred to, was but evidence tending to show that the news

of the disaster had reached the defendant, or its agent, Atkins,

and the court should not have instructed the jury as to the

weight of the evidence. The jury should have been left free to

weigh for themselves the evidence, and determine upon its

effect uninfluenced by the opinion of the court.

The evidence shows that the news of the sinking of the

Wabash had been actually received at the office of the com-

pany on the morning in question, and it may be said that the

instruction could have done no harm, there being positive

proof that such information was actually received at the com-

pany's office. But information received at the office of the

defendant was not necessarily received by the defendant, so

as to obviate the defense here set up. The defendant is an

incorporeal entity, which transacts its business by the instru-

mentality of agents, and notice to one does not necessarily

import notice to another of its agents, or to the defendant, so

far as this defense is concerned.

Atkins being the particular agent of the company through

whom the insurance was effected, he was the person who should

have had the information in question. His duties were not

within the office, but his business was upon the board of trade,

to look up marine risks, where he seems to have b,een in

attendance through the business hours of the day named, and
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information at the office of the company was by no means the

same as information to him, or, in the language of the in-

struction, to the " defendant." The instruction was faulty,

too, in its being calculated to mislead the jury as to the per-

son who should have had the information, as well as pro-

nouncing as to the weight of the evidence.

For error in giving this instruction, the judgment must be

reversed and the cause remanded.
Judgment reversed.

Toledo, Peoria & Warsaw Railway Co.

v.

John Firth.

New trial—verdict supported by the evidence. In this case, the verdict

being supported by the evidence, a new trial was refused.

Appeal from the Circuit Court of Peoria county; the Hon.

S. D. Puterbaugh, Judge, presiding.

Messrs. Ingersoll & McCune, for the appellant.

Messrs. McCulloch & Rice, for the appellee.

Per Curiam : This was an action on the case, brought by

appellee, in the Peoria circuit court, against appellant, to re-

cover the price of a horse and colt killed by appellant's trains

on their road'. The cause was tried at the January term, 1871,

before the court and a jury, resulting in a verdict and judg-

ment in favor of appellee for $110, from which this appeal is

prosecuted.

The evidence warranted the jury in the conclusion that the

animals were killed by a train on appellant's road, and that

they had been negligent in constructing cattle guards at the
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mouth of a lane running to the railroad track, at a place where

the law required the company to construct such guards to pre-

vent cattle from getting upon the track of their road.

An examination of the evidence shows that the jury were

fully warranted in finding the verdict they did, and the judg-

ment must be affirmed.

Judgment affirmed.

William Noble Davis

v.

Laureston Walker.

1. Juror—competency. Where a juror answers that he has a fixed

opinion on one of the points in issue to be tried, he is incompetent, and it

is error to receive him against the objections of the party who challenges

him for cause. Such a juror would not be inclined to give due weight to

evidence adverse to his preconceived opinion, and is not indifferent between

the parties.

2. Texas cattle—damages by communicating Spanish fever. The act

of the general assembly assumes that Texas cattle, although free from dis-

ease, do communicate disease to other cattle, and whilst it is the duty of

courts to enforce the act, it is not a legal presumption that this theory is

true. That is a question of fact to be determined by a jury. The act

makes the owner of Texas cattle liable for damages sustained from disease

communicated by them, but it does not require a jury to believe, withput

evidence, or that it is a recognized scientific fact, that the disease is thus

communicated. The act does not say the jury, in a suit for damages, must

accept such a theory as true. ,

«

Appeal from the Circuit Court of Bureau county; the Hon.

Edwin S. Leland, Judge, presiding.

Messrs. Wheaton, Smith & McDole, for the appellant.

Mr. B. F. Parks, for the appellee.
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Mr. Chief Justice Lawrence delivered the opinion of

the Court

This was an action brought to recover damages, under the

act of 1867, forbidding the introduction of Texas or Cherokee

cattle into this State. The plaintiff recovered a verdict and

judgment. One of the jurymen, when examined in regard to his

competency as a juror, testified that, in his opinion, Texas cat-

tle would communicate disease to native cattle, whether dis-

eased themselves or not. He was objected to as a juror on

this ground, but the objection was not allowed.

In this we think the court erred. The juror entered the

box with an opinion already formed upon one of the main

issues involved in this controversy. That the plaintiff's cattle

died not long after the herd of Texas cattle passed along the

road to the defendant's farm, was not denied. The question

to be determined was, whether the disease which killed them

was derived from the Texas cattle or produced by some other

cause. If a juror had already a fixed opinion that a deadly

malady walked in the footsteps of Texas cattle, though free

from disease themselves, it is clear he would almost unavoid-

ably attribute the death of plaintiff's cattle to that cause which

he was already satisfied would produce such a result, no other

cause being positively shown.

The record shows a good deal of evidence offered and re-

ceived merely for the purpose of showing that Texas cattle,

well themselves, do not communicate disease. This evidence

was properly admitted, and yet it related only to the point on

which this juror had already formed an opinion. His mind

was certainly not in a condition to give it proper weight.

It is true, the act of the legislature, under which this suit

was brought, is based upon the theory, assumed as true, that

Texas cattle do communicate disease. The legislature, un-

doubtedly, was convinced this theory rested upon satisfactory

evidence, and that the enactment of this law was a necessary-

precaution. It may have been so, but while it is the duty of
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a court to enforce the act, it is not a legal presumption that

this theory, in regard to the disease, is true. That is a ques-

tion of fact which, when it arises, must be left open for the

determination of a jury. The act makes the owner of Texas

cattle liable for damages suffered through disease derived from

them, but it does not require a jury to believe, without evi-

dence, or as a recognized fact of science, that the disease is

communicated in the manner supposed. The legislature itself

was so convinced on this point, that it prohibited the impor-

tation of these cattle into the State, and this, we have decided

in another case, it had the right to do, as a measure of pru-

dent police, but it did not seek to say that a jury, in a suit for

damages, must accept this theory as true.

Vie are of opinion this juror was not competent. We find

no other error in the record.

The judgment of the court below is reversed and the cause

remanded.
Judgment reversed.

William Pettis etal.

Charles H. Atkins et al.

1. Joint stock company—partnership. "Where a number of persons

enter into articles of association for banking purposes, and, without any

charter, assume a name, open a stock book, subscribe for shares of stock,

and a portion of them pay small sums on the stock, hold meetings, elect

directors, publish the names of such directors, none of whom take any

steps to inform the public that they do not belong -to the association, enter

into business, buy and sell exchange, receive deposits, draw bills, and

transact business as a bank : Held, that all become members of a partner-

ship and are liable as such, and that they may be sued on a draft drawn

by the company which is not paid.
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2. Although persons may not be, in fact, partners, still they may so act

as to become liable to the public as partners, and be estopped from deny-

ing a partnership.

3. Judgment—should be against all. In an action against the members

of a voluntary association, upon a contract, the recovery must be against

all or none

Appeal from the Circuit Court of Cook county ; the Hon.

John G. Rogers, Judge, presiding.

Messrs. Full*er & Smith, for the appellants.

Messrs. Hoyne, Horton & Hoyne, and Messrs. Leaming

& Thompson, for the appellees.

Mr. Justice Walker delivered the opinion of the Court:

This was an action of assumpsit, brought by appellants in

the circuit court of Cook county against appellees. The de-

fendants were named in the declaration and described as part-

ners doing business under the name of "The Mechanics' Sav-

ings Bank Association of Chicago." The declaration con-

tained a special count on a draft for $150, and the usual

money counts. Pleas were filed, and a trial was had by the

court, without a jury, which was dispensed with by agreement

of the parties. The court found for plaintiffs against Boggs

and Brine, and in favor of Cady, Dow, Baldwin, Gentry, Hed-

enberg, Chapin and Atkins. A motion for a new trial, en-

tered by plaintiffs, was overruled, and judgment rendered

according to the finding.

It appears that on the 30th day of January, 1862, a num-

ber of persons undertook to form an association under the

name of "The State Savings Bank," as it was called in two

places in the articles of association, but in one the word "State"

has lines drawn across it, and the word "Mechanics'" is writ-

ten above it, apparently in a different hand from the body of

the writing. On examination we find the names of, Boggs,

Gentry, Hedenberg, Evans and McPherson signed to these
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articles, with the number of shares of stock each agreed to

take, opposite their names, and there were five other persons'

names subscribed to it who were not named as defendants in

this suit. The book containing these articles has no other

entry of proceedings of any kind, and, so far as we can see,

nothing was ever done under them.

Subsequently, new articles of association were prepared,

and during the months of April and May, 1862-, Boggs, Gen-

try, Hedenberg, Evans, Brine and McPherson, signed these

new articles, and placed opposite their names the number of

shares for which each subscribed. In addition to their names

there were signed those of George J. Brine, Charles H. Atkins

and James P. Root, in two places, but these names are erased.

Also what appears to have been the name ofBaldwin, but erased.

But we find his name in what is called the stock book, and he

is there credited by $10, paid on two shares of stock. We also

find the name of Chapin in that book with a credit of $5, paid

upon one share, but his name is not signed to the printed ar-

ticles which were read in evidence, nor are the names of Dow
and Cady ; but they, like Chapin's, appear on the stock book,

with credits for payment on shares of stock. On the other

hand the names of Root, Brine, Hedenberg and Atkins, al-

though signed to the articles, do not appear on the stock book.

One of the remarkable features of the case is, that men

holding themselves out to the world as business men of suffi-

cient attainments for bankers, should leave everything in so

loose a condition—should organize and attempt to do business

in a great commercial city on such scanty means. Unex-

plained, it has strong marks of fraud, or such recklessness as

is as reprehensible as fraud itself.

The evidence shows that meetings were held by the sub-

scribers for stock, a president and directors elected, business

commenced and liberal advertisements made soliciting patron-

age. And what may appear strange to most persons, a fail-

ure did not occur for about thirteen months after the bank was

opened. And, as any one might readily suppose, debts were
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incurred which could not be paid from the small amount of

capital paid in by the shareholders.

Alexander and Wilson testify that all of the defendants,

unless it might be Chapin, signed the articles of association,

and this does not seem to be controverted. Alexander says

that the directors had other copies of the articles of associa-

tion which had signatures, and we may safely presume that

those whose names appear on the stock book, but are not

signed to the articles read in evidence, signed other copies,

and we must suppose that they all knew the eifect of entering

into such an organization, and in doing so, intended to as-

sume the liability it imposed. Most of them attended meet-

ings, some of them were elected officers, and the names of the

officers were published to the world, and no steps were taken

by them to contradict the notices thus given, but permitted

the public to suppose they were connected with the organiza-

tion. Having signed the articles of association, except Cha-

pin, they can not be permitted to escape liability. And Cha-

pin, as Alexander swears, attended the preliminary meetings,

and paid on one share of stock and was elected a director, and

can not be held to be in better condition than his associates.

This organization not having been formed under any stat-

ute, it became a voluntary association, like any other partner-

ship, and must be governed by the law regulating that rela-

tion. The law is well and uniformly settled that persons may
not, as to themselves, be partners, and yet, as to other persons,

incur the same liabilities as if they were, in fact, partners.

And by signing the articles in this case, by attending the

meetings, being elected and published as officers, each of the

defendants, from the proof before us, became, if not as to

themselves, as to the world, partners.

Some of them say they either went or sent word to Alexan-

der and directed him to strike their names from the articles,

but there is no pretense this was ever done, or that legal or

other proceedings were adopted to stop the operations of this

organization. Even if they could have withdrawn their names
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from the agreement so as to release themselves from liability

without the assent of the others, which is not conceded, still,

their names were not withdrawn. The notice to Alexander

was not notice to the public that they repudiated all connec-

tion with the concern. One or more of them say they only

signed the articles to aid Alexander in starting in business.

We can not inquire into the motives which prompted their

action in the matter, but can only look to what they did.

Having loaned their credit, they must respond to the liability

they thereby incurred.

The evidence, as it appears in this record, shows that oth-

ers than those against whom judgment was rendered signed

the articles of association, or were elected directors, or whose

names were published as such, and judgment should also have

been rendered against them. For this error, the judgment of

the court below is reversed and the cause remanded.

Judgment reversed.

Michael C. Hickey

v.

* Alfred U. Stone et al.

1. Practice in chancery—affidavit. Where, in a suit for an injunc-

tion, there appeared in the record an affidavit of the defendant denying

the allegations of the bill upon which the injunction was sought, but the

affidavit appeared to have been filed on the day the writ of injunction was

awarded, it was held, that the practice in this State did not admit of such

an affidavit, made out of court, to be thus brought into the record, and

such affidavit had no such place in the record as to entitle it to considera-

tion by this court.

2. Same—motion to dismiss the bill—and herein of the office of a demurrer.

In chancery, a motion to dismiss the bill has the effect of a demurrer to

the bill for want of equity, and such a motion may be regarded as an oral

demurrer.
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3. The office of a demurrer in chancery is to bring the merits of the

case before the court. It admits all the facts well pleaded, and asks the

judgment of the court, if, upon the facts so admitted, the complainant is en-

titled to the relief he asks or to have the matters of the bill adjudged in

his favor.

4. The same is the office of a motion to dismiss. It admits the facts

alleged in the bill and, calls for the judgment of the court upon them.

5. The defendant in an execution issued on a judgment at law obtained

against him, filed abill against the plaintiff in the action at law, who had con-

trol of the execution, and the officer in whose hands the execution had been

placed, to enjoin proceedings under it. The injunction was granted on the

allegations that complainant was not indebted to the plaintiff in the action

at law, nor was he under any legal liability to him; that no summons or

other process was ever served upon him to appearand answer to the action,

nor did he know that an action was pending against him a.t the suit of

such party, which, if he had known, he would have appeared and de-

fended; that the first intimation he had of the suit was the execution in

the hands of the sheriff; that the judgment was obtained by fraud and im-

position on the court rendering it, and that if a summons issued against

him and was returned served, the same was untrue, and was made by mis-

take or fraud : Held, upon the motion of the defendants, it was error to

dissolve the injunction and dismiss the bill. The allegations of the bill,

which were admitted by the motion to dismiss, presented strong equities

in favor of the complainant.

6. Officer's return—whether may be contradicted. A party may, in

some cases, contest the fact of service of process upon him.

Appeal from the Circuit Court of Tazewell county ; the

Hon. Charles Turnpjr, Judge, presiding.

Mr. John Lyle King and Mr. William Don Maus, for

the appellant.

Mr. C A. Roberts and Mr. N. W. Green, for the appel-

lees.

Mr. Justice Breese delivered the opinion of the Court

:

Alfred U. Stone, a resident of Tazewell county, in this

State, brought an action of assumpsit in the circuit court of

that county against Michael C. Hickey, the complainant herein,
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then a resident of Cook county, and recovered a judgment

against him for the sum of one hundred and fifty dollars and

costs, on which an execution was duly issued and placed in

the hands of the sheriff of Cook county to execute.

The complainant filed his bill to enjoin proceedings under

the execution, making Stone, the plaintiff in the action at law,

and Fisher, the sheriff of Cook county, and Hendricks, his

deputy, defendants to the bill.

An injunction was granted on the allegations that complain-

ant was not indebted to Stone, nor was he under any legal lia-

bility to him ; that no summons or other process was ever

served upon him to appear and answer to the action, nor did

he know that an action was pending against him at the suit

of Stone, which, if he had known, he would have appeared

and defended against it; and that the first intimation of the

suit wTas the execution in . the hands of the sheriff, and that

the judgment was obtained by fraud and imposition on the

court rendering it; and the further allegation, if a summons

issued against him, and was returned served, that the same is

untrue and was made by mistake or fraud.

The prayer of the bill is, that unless Stone consents to va-

cate this judgment, with leave to complainant to plead any and

all defenses, he be enjoined from any further proceedings on

the judgment.

An affidavit of Stone appears in the record, as having been

filed on the 28th of March, 1870, the day the writ of injunc-

tion was awarded, in which he states the time when the suit

at law was commenced by him, the return of the first summons

not served, and of an alias summons returned served on com-

plainant by the proper officer, on the 31st of August, 1869,

and stating further, the indebtedness of complainant, and that

the judgment is just, and denies all matters and things in the

bill alleged, in conflict with the statements in the affidavit.

At the June term, 1870, a motion was made by defendant

Stone, to dissolve the injunction, and the same was dissolved,

and damages assessed and the bill dismissed.
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To reverse this decree, complainant appeals.

The first remark we deem it proper to make, is as to the

affidavit made by appellee out of court, and brought into the

record. We are not advised of any practice in a court of chan-

cery in this State to allow of such an affidavit, and it has no

such place in this record as to entitle it to consideration by

this court.

The question now before us is, was the motion to dissolve

the injunction and dismiss the bill properly allowed; or, in

other words, was the bill destitute of equity on its face ?

It has been the practice in this State, for many years, to give

to such a motion the effect of a demurrer to the bill for want

of equity in the bill. It was said by this court, in Brill et al. v.

Stiles et al. 35 111. 308, that a motion to dismiss in such a case

might be regarded as an oral demurrer.

The office of a demurrer to a bill in chancery is to bring the

merits of the case before the court. It admits all the facts

well pleaded, and asks the judgment of the court if, upon the

facts so admitted, the complainant is entitled to the relief he

asks, or to have the matters of the bill adjudged in his favor.

The same is the office of a motion to dismiss. It admits

the facts alleged in the bill, and calls for the judgment of the

court upon them.

In this view, we are clear the motion to dismiss the bill

should have been denied, for the allegations of the bill, on the

admission they are true, make a strong case in favor of the

complainant.

The effect of the motion to dismiss was to admit that com-

plainant was not served with process in the action at law; that

he did not owe the plaintiff in that action ; that the return of

the officer on the summons, of service, if there be such, was

untrue, and made through fraud or by mistake, and that the

judgment was obtained by fraud and imposition.

These facts present strong equities in favor of complainant,

and being admitted, the bill should not have been dismissed.
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That a party may contest the fact of service of process, is

settled in the case of Owens v. Banstead, 22 111. 161, and has

been sustained in subsequent cases. Brown v. Brown, 59 JU.

315.

For the error in dismissing the bill, the decree is revers- d

and the cause remanded.

Decree reversed.

Amos C. Graves

v.

Fannie E. Shoefelt.

1. Justice of the peace—jurisdiction, waiver. If a person not a jus-

tice of the peace were to assume the functions of such officer and issue a

writ of replevin, he would be a trespasser; but if the defendant in such

writ were to appty to him and procure a change of venue to a person who
was a justice, and then proceed to trial before the latter, he thereby

waives all objection to the want of jurisdiction and confers it on the offi-

cer trying the case, both as to the person and the subject matter, and can

not maintain a motion to dismiss the suit on appeal in the circuit court.

2. Venue—change of—notice. It is not error for the circuit court to

overrule an application for a change of venue, where no notice of the

motion has been given to the other party.

3. Replevin bond. It is not ground for dismissing a replevin suit, on

appeal in the circuit court, that the bond does not correctly state the date

of the writ.

4. Error will not always reverse. A judgment will be affirmed if it is

clearly sustained by uncontradicted evidence, notwithstanding the court

may have given an erroneous instruction, where it cau be seen no injury

could result therefrom.

Appeal from the Court of Common Pleas of the city of

Aurora ; the Hon. Richard G. Montoney, Judge, presiding.

Mr. J. D. Dunning, party in interest, for the appellant.



1871.] Geaves v. Shoefelt. 463

Opinion of the Court.

Mr. Justice McAllistek delivered the opinion of the

Court

:

This was an action of replevin, originally commenced, by

appellee against appellant, before one D. Iliff, as a justice of

the peace, for the alleged wrongful taking by appellant of a

sewing machine, the property of appellee.

The case was taken by a change of venue, on appellant's

application, from Iliff to Rood, a justice of the peace, before

whom both parties appeared, and the cause was tried before a

jury, whose verdict was unfavorable to appellant, and he

thereupon took an appeal to the Court of Common Pleas of the

city of Aurora, and there made a motion to dismiss the suit,

on the ground that Iliff was not a justice of the peace, in law

or fact, and for want of a sufficient replevin bond, which mo-

tion was overruled by the court and exception taken. Appel-

lant, upon the affidavit of J. Dunning, who claimed to be the

party in interest, moved for a change of venue on account of

the prejudice of the judge. This motion was also overruled.

The case was tried before the court and a jury. Upon the

trial, appellant sought to justify the taking of the sewing ma-

chine by virtue of a landlord's distress warrant issued by said

Dunning, for rent due from appellee to him to the amount

of $9.

This defense was sought to be avoided by appellee by show-

ing that she was the head of a family, having three children to

support, and that the sewing machine was exempt from dis-

tress. The jury returned a verdict in favor of appellee. The

court overruled a motion for a new trial made by appellant,

gave judgment on the verdict, and the case is brought here by

appeal.

The grounds for reversal are :

First—That the court erred in denying appellant's motion

to dismiss the suit.

Second—In denying the motion for a change of venue.

Third—In giving improper instructions on behalf of appel-

lee, and overruling the motion for a new trial.
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The motion to dismiss the suit was properly denied. If

Iliff was not a justice of the peace, either dejure or defacto, he

made himself liable as a trespasser, and the writ was void.

But by applying for, and taking a change of venue to Rood
who was a lawful justice, and both parties going to trial be-

fore him and a jury, jurisdiction of the subject matter and the

parties was conferred upon that court, to the same extent as

if Rood had issued the writ.

By the 66th and 67th sections of the Justices' Act, R. S.

325, the only exception which can be taken in the circuit or

appellate court, to the proceedings before the justice, is, that

the justice had no jurisdiction of the subject matter of the

suit.

The only objection to the replevin bond is, that the date of

the commencement of the suit is not correctly recited in the

condition, it being "on or about the 3d day of August,"

whereas the transcript shows that it was the 20th of August.

This variance was immaterial. The suit and the property

replevied were sufficiently described to give the obligee a

complete remedy upon the bond.

The motion to change the venue was properly overruled,

because the record fails to show that any notice was given to

the opposite party.

The instruction given on behalf of appellee, was as follows:

"If the jury believe, from the evidence, that the machine in

controversy was the only implement or means of obtaining a

livelihood that plaintiff owned, and that it was used for the

purpose of carrying on her trade or business, and that it was

not exceeding $100 in value, and that the defendant, Graves,

took it from her before the commencement of this suit, the

jury should find for the plaintiff."

The objection made to it is, that it did not submit to the

jury the question whether or not the plaintiff was the head of

a family, or householder. It was defective in this respect, in

failing to submit the question whether plaintiff belonged to
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the class of persons to whom the exemption is extended. But

it appears that she was, in fact, the head of a family, and

where it appears by the uncontradicted testimony, as it does

here, that the verdict is supported by the evidence, and sub-

stantial justice has been done, this court will not reverse for

such defect in the instruction.

The judgment of the court below is affirmed.

Judgment affirmed.

The Wennesheik Insurance Company

v.

Regina Schueller.

1. Proof of loss—condition in policy of insurance. "Where the condi-

tion in a policy required that, in case of loss, the assured should forthwith

give notice and make the required proof within thirty days, and on the

occurrence of a loss the assured filled a blank furnished by an agent of the

company and swore to the same, thus proving the loss, and handed it to an

agent of the company, who only objected to some items in the schedule,

which he struck out, and the assured frequently saw and conversed with

the agent before the expiration of the thirty days, but no further proof

was required nor 'other objections made: Held, that if the proof was in-

sufficient, all irregularities were waived by failing to point out objections

to the proof, that they might have been obviated within the limited time.

2. Variance—proof. Where the declaration averred a waiver of all

objections to the insufficiency of the proof of loss, and the evidence showed

that proof was furnished in time and no objection was made to its suffi-

ciency, there was no variance.

3. Proof of loss—examination of assured. The personal examination

of the assured, reserved to the company by the conditions of the policy,

formed no part of the proof of loss provided by the policy, and it did not

matter that such an examination was made more than thirty days after the

loss occurred. The right to so examine was a privilege reserved to the

company, which they could exercise or not, as they might choose, but was
not a duty imposed on the assured.

30—60th III.
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4. Instructions. In such a case, it is not error to refuse instructions

which inform the jury that such a personal examination is a part of the

proof of loss required of the assured by the condition in the policy.

5. Suit on the policy. The suit on the policy was brought one hun-

dred and four days after proof of loss, and the money was payable ninety

days after proof of loss, and it was not error to refuse to instruct the jury

that the suit could not be maintained until ninety days after a personal

examination of assured, which was less than ninety days before the com-

mencement of the suit, as such examination constituted no part of the pre-

liminary proof of loss, and it was proper to so instruct the jury.

6. Waiver—a question of law. Where certain facts are found to exist,

it is then a question of law whether they amount to a waiver, and it is not

error for the court to instruct the jury that if certain facts, which amount

to a waiver, are found to exist, there was a waiver by the company of

further proof of loss.

7. Property—title of assured. Where the policy describes the prop-

erty insured as averred by the assured, and on the trial a deed, conveying

the property to the assured, was read in evidence, and it was proved that

assured had been in possession of the property for more than seven years,

these facts raise a presumption of ownership in fee in the absence of any

objection on the trial to the sufficiency of the proof of title.

8. Juror—challenge for cause. Where a juror, on his examination,

states that he has a prejudice against all insurance companies, that it was

founded on the fact that he could not comprehend their proceedings, but

that the prejudice would not affect his verdict : Held, that it was error to

disallow a challenge for cause, as he did not stand indifferent between the

parties; but it was further held that, as the proof showed that justice was

clearly done between the parties, and there could have been no other

finding, the judgment should not be reversed for such an error.

9. Challenge—of a juror subject to be reviewed. Although such a

challenge may be for favor and not for principal cause, still, under our

practice, the decision of the court below is not final, but will be reviewed

in this court.

Appeal from the Circuit Court of Stephenson county ; the

Hon. William Brown, Judge, presiding.

Mr. J. M. Bailey and Mr. J. I. Neff, for the appellant.

Mr. U. D. Meacham, for the appellee.

Mr. Justice Thornton delivered the opinion of the Court

:

Numerous errors have been assigned for a reversal of this

judgment.
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It is objected that there is a material variance between the

declaration and the proofs.

Every material averment in the declaration must be proved,

to entitle a plaintiff to recovery.

One of the conditions of the policy required proof of loss

within thirty days after its occurrence.

The declaration avers that, within the time a schedule of

the property, with affidavit thereto attached, was delivered by

appellee, in person, to the secretary of the company, and that

the company then waived any further proofs of the loss, and

all conditions in the policy requiring appraisement.

The account of the loss thus delivered was not formally

correct. There were omissions of some of the requirements in

the condition of the policy. The schedule, however, had a

description of the dwelling house and saloon, and a long list

of the furniture, etc., burned, and was sworn to before a mag-

istrate.

Were these omissions waived by the acts of the agents of

appellant ?

It was in proof that, when the secretary was first notified

of the loss, he gave to appellee a blank on which to make her

proofs of loss. This was filled up and returned to him. He
examined it and made no objection to it, except that a few

articles were not covered by the policy, and erased them. He
retained the paper and did not require any further proof, or

the performance of any other act.

During the thirty days, appellee visited the office of the com-

pany on different occasions after she had delivered her proof

of loss, and no additional requirement was made, and no ob-

jection preferred.

But it is insisted that the personal examination of appellee,

after the expiration of the thirty days from the fire, was a part

of the proof of loss, and that the waiver on the part of the

company was only as to information not furnished by the per-

sonal examination in connection with the written proof.
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The personal examination made by the officers of the com-

pany, constituted no part of the proof required on the part of

the assured by the condition. It requires that the assured

shall make out a written account of the loss within thirty days

thereafter and deliver it at the office of the company. This is

a duty incumbent upon the assured, which must be performed

unless waived. The personal examination is entirely optional

with any officer of the company. The assured must submit to

it, but can not enforce it. If the corporation desired this per-

sonal examination in aid, or as explanatory, of the proofs sub-

mitted by the assured, it should have insisted upon it within

the thirty days. It can not be permitted to postpone such

examination for the purpose of involving the assured in diffi-

culties and entrapping her into a violation of the condition of

the policy.

As to the acts of the agents of the company which conduced

to waive its rights, the evidence is entirely satisfactory. We
are clearly of opinion that it had waived any omissions or

irregularities in the proof of loss delivered, and that there is

no variance.

Error is assigned upon the refusal of the court to give the

twelfth and fourteenth instructions asked by appellant. They

involve the question already discussed. They are based

upon the idea that the personal examination of the assured,

after the expiration of thirty days from the loss, forms a part

of the proof referred to in the condition of the policy which

must be made by the assured. As we have already said, they

are wholly distinct. One must be done, the other may be

done. Even if the personal examination at any time might

constitute proof of loss, it could never when made after the

lapse of the thirty days. The opposite construction would

enable these corporations to delay the examination and thus

compel a forfeiture of the policy.

Accofding to the view we have heretofore taken of the evi-

dence, there is no force in the objection that the suit was pre-

maturely brought.
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According to the terms of the policy, the amount of the loss

or damage was not payable for ninety days after due notice

and proof. The schedule of the property which was made, and

which we hold to have been sufficient according to the evi-

dence, was delivered to the secretary of the company on the

11th day of May, 1870. The suit was commenced on the 23d

of August following, making one hundred and four days after

the proof of loss.

It was not error to refuse the thirteenth instruction in be-

half of appellant. It is founded upon the assumption, which

is held to be erroneous, that the personal examination of the

assured was a necessary part of the proof of loss.

The first instruction given for appellee was clearly right.

It informed the jury that the personal examination was no

part of the preliminary proofs of loss. This is the true con-

struction of the condition in the policy. The averments in the

declaration did not impose the proof of such examination

upon appellee. When she had proved the delivery of the

schedule and the acts of waiver, she had made a prima facie

case as to the proof of loss. She was not bound, as assumed

by counsel, to prove the personal examination and all the acts

of the company by its officers, in order to constitute a waiver.

She need only show acts which were sufficient to convince the

jury that the company had waived any irregularity in the

proof of loss. When this was done the law did not burden her

with the ridiculous labor of accumulating testimony.

The last clause of the instruction is not objectionable. The

refusal to submit to the examination was solely a matter of

defense. The language clearly indicates this view. It is sus-

ceptible of no other construction.

The language of the condition is : "The assured shall forth-

with give notice of any loss to the secretary of the company,

and within thirty days after such loss shall deliver, at the

office of the company, etc., a particular account of such loss f
and then proceeds with particular specifications. The condition
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then contains the following: "And the assured shall, if

required, submit to an examination, etc."

The requisition for the examination must proceed from the

company. The assured must yield to it only upon demand.

Upon demand, followed by submission or refusal, then the

company may prove the facts. The effect of refusal is not

involved in this case, as the assured did not refuse. The ex-

amination was had after the expiration of the time in which

to perfect proofs of loss, and formed a part of the evidence

introduced by the company. It was used, as avowed, merely

to show the fact of examination. For the purpose offered, it

was wholly immaterial. It might have been used in rebuttal

with a view of contradiction, but taken at the time it was, it

could not be offered as any part of the preliminary proofs;

nor could the bare fact of examination constitute any de-

fense under the circumstances.

Objection is also made to the second instruction, given at

the instance of appellee.

It is contended that the court should not have instructed

the jury that certain acts, if proved, were a waiver of further

proof of loss/and that the instruction should have been that

the acts enumerated were only evidence of a waiver. The jury

find the facts, and the court determines the law. Whether

certain acts have been proved or not, must be ascertained by

the jury ; whether or not they amount to a waiver when

proved, the court must decide.

We have already expressed the opinion that the acts in

question did constitute a waiver. The assured was, after the

fire, frequently at the office of the company, and in communi-

cation with its officers, before the lapse of the thirty days

mentioned in the condition.

Good faith required that the company should apprise the

assured of any objections entertained before she lost her right

to supply defects and omissions. Peoria Marine and Fire

Insurance Co. v. Lewis, 18 111. 553 ; Great Western Insurance
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Co. v. Staaden, 26 111. 361 ; Turleyv. The North American In-

surance Co. 25 Wend. 374 ; JEtna Insurance Co. v. Tyler, 16

Wend. 385.

It is claimed that there was not sufficient- proof of title to

the property. The averment in the declaration was, that the

assured was the owner, and it is contended that this was

equivalent to an averment of an estate in fee. Such was its

effect.

Did the failure to prove a regular paper title defeat the

right to recover?

A deed conveying the property to appellee was introduced

and read to the jury. It was objected to at the time, but the

objection was properly overruled. It was some evidence of

title, and appellee was under no obligation, prior to its intro-

duction, to produce the deed to her grantor.

The evidence shows that the property destroyed was the

same as that mentioned in the policy ; that the company des-

ignated it in the policy as the dwelling house and saloon of

appellee; that she was in actual possession at the time of the

loss, and had been for seven years prior thereto, and that she

held the property by virtue of the deed introduced. On the

trial no exception was taken to the parol testimony.

This case was unlike the one referred to by counsel, Illinois

Mutual Fire Insurance Co. v. Marseilles Manufacturing Co. 1

Gilm. 236. In that case the only evidence as to title was,

that the defendants in error were the owners of the buildings

only, and not the land. In this case there is proof of an act-

ual occupancy.

Appellant asked no instruction as to the insufficiency of the

evidence. Its silence dispensed with the production of higher

and better evidence. Clay v. Boyer, 5 Gilm. 506.

The actual possession, accompanied with a claim of the fee,

raises the presumption of an estate in fee. Mason v. Park, 3

Scam. 532 ; Brooks v. Bruyn, 18 111. 539.

The position of counsel is not defensible.



472 Winnesheik Ins. Co. v. Sghueleer. [Sept, T.,

Opinion of the Court.

But it was error to overrule the challenge of the juror,

Samuel Askey. He said that he had some prejudice in his

mind against insurance companies generally; that his preju-

dice was founded on the fact that he could not comprehend

their proceedings, but that the prejudice would not affect his

verdict.

A man may have a prejudice against crime ; against a mean

action; against dishonesty, and still be a competent juror.

This is proper, and such, prejudice will never force a juror to

prejudge an innocent and an honest man.

As to this juror, the feeling he entertained against insur-

ance companies was of a bigoted and reprehensible character.

It was not founded upon any knowledge or information of

conduct which should condemn them, but merely upon the

fact of his inability to understand the proceedings of these

corporations. They must then disclose all their operations

—

open to him all their business transactions—in order to re-

move his suspicion. His prejudice, based upon the reason

assigned, must have been deep-seated, and would necessarily

have affected his verdict.

A juror should stand indifferent between the parties. No
bias should influence his judgment and swerve him from strict

impartiality. It would have required as much evidence to

remove his unfounded prejudice as to convince him of the

justice of the defense.

The juror said that he had no more prejudice against this

than any other company, but that he had a prejudice against

all insurance companies. How is it possible that his mind

would not be biased, and his determination, to some extent,

influenced? It is not necessary that his unfavorable impres-

sions should be so strong that they can not be shaken by evi-

dence. It is sufficient if proof be necessary to restore his

impartiality. A party should never be compelled to produce

proof to change a preconceived opinion or. prejudice which

may control the action of the juror.
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A preconceived prejudice against a party may be as difficult

to remove as an opinion. A prejudice is, in some sense, an

opinion.

In Burr's case, Chief Justice Marshall said : "Those strong

and deep impressions which will close the mind against the

testimony which may be offered in opposition to them, which

will combat that testimony and resist its force, do constitute a

sufficient objection." 1 Burr's Trial, 416.

The counsel for appellee insists that, as this was a challenge

to the polls for favor, and not for principal cause, the judge

was selected as the trier, and that his finding is conclusive

unless he committed some error of law. Such has never

been the practice in this State, and we think it is the better

rule, and that it is our duty, to review the action of the court

below in all cases as to the competency ofjurors.

The question arises, shall the judgment be reversed for this

error of the court? Was the company prejudiced thereby?

The rule of this court, established by its earliest decisions

and persistently adhered to is, that it will not grant a new

trial or reverse a judgment on error on account of the admis-

sion of improper, or the rejection of proper, evidence, or for

misdirection of the court below, if it appears from the entire

record that justice has been done, and that the errors com-

plained of could not have affected the merits of the cause or

influenced the action of the jury. Greenup v. Stoker, 3 Gilm.

202.

The errors assigned are errors of law. We hold that the

ruling of the court was right, and the jury were bound to take

the law from the court.

The only issue of fact contested was, as to the sufficiency

of proof of loss. The waiver of the irregularity in the proof

was amply established by uncontradicted proof. The accept-

ance of the schedule by the secretary, without objection, was

a waiver of all omissions in the proof. The testimony of

appellee, as well as the secretary of the company, abundantly

proved this fact, and it is not contradicted.
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The company could not, therefore, have been prejudiced,

even if there were a biased juror.

We think the verdict is eminently just, and affirm the judg-

ment.

Judgment affirmed

Joseph Tripp et al.

V.

Edward Grouner.

1. Distress for rent—irregularities—case—trover. Where rent was

in arrear, and propert}' was distrained for its payment, and after having the

amount of rent due ascertained before a justice of the peace, the constable

making the distress sold the property without first having it appraised, as

required by the statute, and after a tender of rent and costs, whereupon

the tenant brought an action with two counts in case for not returning the

property, and one in trover: Held, that trover will lie in such a case; that

the statute requires the property to be appraised before it can be sold, and

the requirement must be observed.

2. Damages—measure of. In such a case, after the sale, when the pro-

ceeds of the sale are applied to the payment of the rent due, it is error for

the court to instruct that the value of the property, when converted, is

the measure of damages, as the amount applied to the payment of the rent

should go in mitigation, as it was applied to the payment of plaintiff's debt.

3. Damages—vindictive. Where an officer only omits a duty uninten-

tionally, as was done in this case, and has not acted wilfully or oppres-

sively, punitive damages should not be allowed. If the tender was made,

it was not urged on the trial before the justice, and the person entitled to

receive the rent having signified a willingness to receive it, after it was
claimed to have been made, these are acts tending to show that the pro-

ceeding was not wilful, and as precluding a recovery of vindictive dam-

ages.

4. Same—excessive. Where the verdict is flagrantly excessive, the court

will reverse the judgment for that reason.
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Appeal from the Circuit Court of Cook county ; the Hon.

Henry Booth, Judge, presiding.

Mr. Theodore Schintz, for the appellants.

Messrs. Cooper & Packard, for the appellee.

Mr. Justice Sheldon delivered the opinion of the Court

:

This was an action on the case, brought by Grouner against

Tripp, Friedrick & Michelson, to recover damages on account

of alleged irregularities in conducting a distress of certain

personal property which was distrained and sold, for rent due

to Friedrick, by virtue of a distress warrant.

Michelson was the constable who distrained and made the

sale. Tripp was a land agent, and agent of Friedrick for the

collection of his rent, and had direction of the proceeding.

Friedrick, the landlord, does not appear to have had any ac-

tive participation in it, being absent from town when the dis-

tress was made, and Tripp signing his name to the distress

warrant, though Tripp testifies he had authority to do so, and

that the sale was by authority of Friedrick.

The irregularities complained of are, refusing to restore the

property after tender of the rent in arrear and costs, and

making sale of it without an appraisement.

There are three counts in the declaration, upon which the

cause was finally tried: two for not restoring the property after

the alleged tender, and the other in trover.

The first point made by the appellants is, that the counts are

not maintainable for these irregularities.

It is deemed only necessary to consider whether trover lies

for not making the appraisement, as, if it does, a recovery may

be supported under that count.

The statute enabling sale to be made of goods distrained for

rent, provides that, in case of a distraint and failure to

replevy, "the person distraining, or his agent duly authorized,

may, with the sheriff or constable of the county, cause the
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goods and chattels so distrained to be appraised by two re-

putable freeholders, under oath, which oath may be adminis-

tered by such sheriff or constable, to appraise said goods and

chattels," and then provides, after having obtained the assess-

ment of the amount of rent due, as directed in a former sec-

tion, that he may sell such goods and chattels.

The statute, in giving this power to make sale, regulates the

mode of its exercise; and it prescribes, as one regulation, that

this appraisement shall be had. We regard a compliance with

this requirement of the statute as essential to authorize a sale,

and that a sale of the distrained goods without such appraise-

ment subjects the party making it to liability in an action of

trover as for a wrongful disposition of the property.

The cases cited to the contrary seem to be cases arising un-

der' the statute of 11 Geo. 2, c. 19, sec. 19, and other similar

statutes, taking away this species of action for an irregularity

in the disposition of a distress.

A remaining question is made upon the subject of damages :

that erroneous instructions were given in respect to them, and

that .they are excessive..

By the first and second instructions, the court laid down the

measure of damages to be the actual value of the goods at the

time of the conversion. Such is the general rule, but it has

its exceptions and qualifications. The justice before whom
the proceeding' was had, assessed the amount of rent due $85,

and $15.20 costs. This amount of the plaintiff's indebted-

ness, $100.20, was discharged by the produce of the sale, and

we are of opinion that in this case a deduction of at least the

sum of $85 of rent discharged should have been made from

the measure of damages as laid down. Pierce v. Benjamin, 14

Pick. 356.

Where property, after having been wrongfully taken, is re-

turned to the owner, that goes in mitigation of damages, and

we think that when it is appropriated to the owner's benefit, by

being applied in the satisfaction and discharge of a debt owing

by him, that should be taken in mitigation of damages.
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The court also instructed the jury, if they found the defend-

ants guilty, and that they acted wilfully with intent to harrass

and oppress the plaintiff, they might give exemplary damages

by way of punishment.

We do not regard the present case as one calling for vin-

dictive damages.

The distraint and sale were made by an officer of the law,

a constable. The proceeding was rightly commenced. The

copy of the distress warrant and an inventory of the goods

distrained were filed with the justice July 18, 1870, and sum-

mons issued to Grouner returnable July 23, 1870. The ten-

der of the rent is claimed to have been on the 20th of July.

On the 23d of July the suit was continued by agreement of

parties to the 26th of July, when both parties were present,

evidence heard, and the rent due found by the justice to be

$85. Grouner then admitted it to be right ; he made no de-

fense of a previous tender, nor did he even inform the justice

that he had made one.

. A. S. Trude, who held a chattel mortgage on the property,

who appeared as the attorney of Grouner on the trial, testified

that he, for Grouner, tendered to Tripp, July 20, 1870, $110,

for the rent and costs, and he is supported by Grouner. Tripp

denied that any tender was made.

After the supposed tender, and before the trial under the

distress proceedings, Mr. Trude met Tripp at the office of Mr.

Schintz, the attorney of Friedrick, Grouner seeming to be

present, and Trude stated he had made the tender to Tripp,

when Tripp denied that such tender was ever made. What
took place on this occasion evinced, on the part of Schintz, as

the attorney of Friedrick, a willingness to receive the rent

;

that that was all that Friedrick wanted, and might be consid-

ered as amounting to a demand of the rent.

It seems that a distress may, after a tender and refusal, be

made for rent in arrear ; that a tender only takes away the

right to distrain till a subsequent demand and refusal. 5 Bac.
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Ab. 13 (F.) sec. 20; Archbold Land. & Ten. 122, 318; Hun-

ter v. LeConte, 6 Cow. 728. But as we have not made the

right of action to depend upon the failure to restore the goods

after tender, we pass the question, whether, after what trans-

pired in Schintz's office, and the neglect to set up the tender

on the trial, going forward with the distress proceeding from

that time might not be justified, even if a previous tender

had been made. But these are facts properly to be considered

upon the question of vindictive damages.

There appears to have been a good attendance at the sale,

spirited bidding, Gronner having actual notice of it; the prop-

erty sold for $110.20, neither Friedrick nor Tripp purchasing

any of it.

It appears there was here the pursuit of a legal remedy for

the collection of a just claim. A slip was made in the proceed-

ing unattended with especial circumstances of aggravation.

We fail to see wherein it deserves the visitation of punish-

ment in addition to the damages sustained. The valuation of

the property distrained, even by the plaintiff himself, was only

$376. There is a claim, which appears not to be well-founded,

that some $60 of other property was also converted. Other

testimony places a much lower value upon the property.

The jury returned a verdict for $1450. A remittitur of

$686.50 was entered, and judgment rendered for the residue.

The verdict of the jury, as rendered, we regard as flagrantly

excessive, and that it is only somewhat less so, as it now stands.

The judgment must be reversed and the cause remanded.

Judgment reversed.
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Joseph Silmeyer

v.

William Schaffer.

Release op surety—extension of time—principal. Where the payee of

a note entered into an agreement with the principal, without the knowl-

edge or consent of the surety, to extend the time of payment of the note

for one year, upon condition that the principal should pny him twelve per

cent interest, it was held, that such agreement did not release the surety

from liability on the note.

Writ of Error to the County Court of La Salle county;

the Hon. P. Kimball Leland, Judge, presiding.

This was an action of assumpsit, brought by Joseph Sil-

meyer against William Schaffer and Phillip K. Behrend, upon

the following promissory note :

" $2,758.85. One year after date, for value received, we

promise to pay to the order of Joseph Silmeyer two thousand

seven hundred and fifty-eight 85-100 dollars.

Peru, 111., April 19, 1867. P. K. Behrend,

Wm. Schaffer. "

Summons was returned served upon the defendants to the

September term, 1869, of said court. On the 6th of Septem-

ber, 1869, the defendant Schaffer filed three pleas: 1st, non-

assumpsit; 2d, usury as to $295.68 of the consideration of the

note ; and 3d, a special plea in bar, averring in substance that

said note was the only cause of action ; that he signed the note

as security for Behrend, and that after its maturity, to wit,

August 28, 1868, without Schaffer's knowledge or consent, the

plaintiff agreed, on the application of Behrend, " in consider-

ation that said Behrend then and there promised and agreed

to and with said plaintiff to pay him interest upon said note

at the rate of twelve per cent per annum from the 19th day
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of July, A. D. 1868, to and until the 19th day of January,

A. D. 1869, to extend the time for the payment of said note

from the said 19th day of July, A. D. 1868, until said 19th

day of January, A. D. 1869/' and that by said extension he,

the defendant in error, became discharged from liability upon

said note.

Judgment by default against Behrend.

The plaintiff demurred to Schaffer's third plea. The court

overruled the demurrer and the plaintiif abided by his demur-

rer. Judgment pro forma for the defendant, Schaffer, against

the plaintiff, and for costs.

The plaintiff brings the record to this court and makes the

following assignments of error

:

1. The court below erred in overruling the demurrer of

plaintiff to the third plea of defendant Schaffer.

2. The court beloAv erred in rendering judgment against

the plaintiff and in favor of defendant Schaffer.

Messrs. Crawford & Beck, for the plaintiff in error.

Mr. G. S. Eldridge, for the defendant in error.

Per Curiam: This case is, in all particulars, like Galbraith

v. FuUerton, 53 111. 126, which had not been reported when

the case at bar was tried. On the authority of that case, this

judgment must be reversed and the cause remanded.

Judgment reversed.
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Syllabus. Statement of the case.

The Board of Supervisors of Kane County

v.

Henry P. Pierce.

County clekk's fees. Where the law prohibits the county clerks from

charging any fees for services to the county, but that the courts shall allow

them such reasonable compensation as they may think right as an ex officio

fee, not exceeding $100 per annum, exclusive of an allowance of not ex-

ceeding $3 per day for their attendance on the courts in term time

doing county or probate business: Held, that while attending the board

of supervisors, transacting county business, the clerk is entitled to the

ex officio fee and the per diem of $3, as he gets no other fees; but when at-

tending probate court he gets his fees, and although the board of super-

visors may allow the per diem whilst attending the probate court, they are

not compelled to do so, as it is left to their discretion, and a writ of man-

damus will not be awarded to compel them to make an allowance.

Appeal from the Circuit Court of Kane county; the Hon.

Silvanus Wilcox, Judge, presiding.

This was a petition for a writ of mandamus, filed by Henry

P. Pierce, in Kane circuit court, to compel the board of super-

visors to audit a bill charged for services rendered the county

as county clerk of Kane county. It is stated in the petition

that he had been elected and served as clerk of the countv

court of Kane county from December, 1861, to December,

1869, and attended the court while sitting for the transaction

of probate business 1459 days ; that he made out and pre-

sented his bill to the board of supervisors of the county at the

March session, 1870, and that the board refused to allow him
any compensation therefor.

An alternative writ was awarded at the October term, 1870,

of the circuit court of Kane county. To the petition and writ

the county demurred, and the court held that the petitioner

had shown no grounds for relief, and sustained the demurrer,

and this appeal is prosecuted from that decision.

31 -60th 111.
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Messrs. Sawin & Wells, for the appellant.

Messrs. Mayborn & Brown, and Wheaton & Barry, for

the appellee.

Mr. Chief Justice Lawrence delivered the opinion of the

Court

:

This was a petition for a writ of mandamus, to compel the

board of supervisors of Kane county to make a per diem al-

lowance to the petitioner, for services rendered by him as clerk

of the county court while sitting for the transaction of probate

business. The court refused the peremptory writ.

So far as the members of this court are advised, it has not

been the practice to allow a per diem to county clerks for at-

tendance upon the court while engaged only in probate busi-

ness. It appears that this petitioner was elected county clerk

in 1861, and served until December, 1869, during which time

he claims to have attended the court while engaged in probate

business 1459 days, and it does not appear that he ever claimed

a per diem until March, 1870.

The act of 1855, in regard to fees and salaries, Gross' Stat.

280, provides that the county clerks shall charge no fees for

services to the county, but that the courts shall allow the clerks

such reasonable compensation as they may think right as an

ex officio fee, not exceeding $100 per annum, exclusive of a per

diem allowance not exceeding $3 per day, for their attendance

on the courts in term time during county or probate business.

It is contended by counsel for appellant that, although the

amount to be allowed is discretionary with the county court,

or with the board of supervisors in counties under township

organization, yet some amount must be allowed under this act

as a per diem.

So far as relates to the attendance of the clerk upon the

board of supervisors while engaged in county business, this

position is plausible. For his services in the transaction

of such business, the law allows the clerk no fees. It gives
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him instead the ex officio fee not exceeding $100 per annum,

and the per diem not exceeding $3 per day. But for all ser-

vices rendered while the court is engaged in probate business,

the law does allow him specific fees, and in most counties in the

State these fees amount to a sum sufficiently large to cause the

office of county clerk to be greatly coveted. While, there-

fore, the statute authorizes the county authorities to make a

per diem allowance for attendance on the court while engaged

in probate business, if they deem proper to do so, we are of

opinion that it does not oblige them to do so. It should be

left to their discretion. If the county is so small that the en-

tire compensation of the clerk is not sufficient to command

the services of a competent officer, the proper authorities would

have the power, under this act, to grant the per diem. The

amount of fees received by the clerk would naturally control

the action of the county court or board of supervisors. The

statute provides that neither the ex officio fee nor the pet-

diem shall exceed a certain sum, but what they shall be within

those limits, or whether anything, was intended by the law

to be confided to the judgment of the county authorities, at

least so far as concerns probate business. It must be so, be-

cause the action of the authorities would almost necessarily

depend upon the amount of the income derived by the clerk

from his probate fees. It being, then, a matter of discretion,

Ave can not interfere.

Our decision is based upon this principle: that, while a

county may probably be compelled to allow some compensa-

tion to its officers for services which they are required to ren-

der without fees, but for which the law contemplates they

shall be paid by an allowance from the county treasury, to be

fixed by the proper county authorities in their discretion, yet

where services rendered by an officer to individuals are com-

pensated by fixed fees, and the county authorities are author-

ized, as in the other case, to allow such additional compensa-

tion from the county treasury as they may think proper, the

legislature must have intended that they should be at liberty
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to make additional compensation, or not, as they might deem

right in view of the amount of fees received, and in such cases

the courts ought not to interfere with the exercise of their

discretion.

The judgment of the court below is affirmed.

Judgment affirmed.

John Bishop et al.

v.

John Georgeson.

1. Evidence—hearsay, inadmissible. It is error for the court trying a

cause to admit hearsay evidence. The party originally making the state-

ment should be called and required to testify, and not a person who has

heard the witness make the statements.

2. Partnership—proof of, where denied. Where a partnership is de-

nied by one of the persons sued, he can not be proved a partner by the acts

or declarations of those claimed to be partners. Their declarations are ad-

missible to prove them partners, but it is error, when such evidence has

been adduced, to instruct the jury that, if they find from all the evidence,

that the person denying the partnership is a partner, then the declar-

ations of either partner will bind the firm. Such instruction authorizes

the jury to consider the evidence not applicable to the proof of partner-

ship, by the person denying it, to make him a partner.

3. A person can not be made a partner in fact, or appearance, so as to

bind him, unless by his consent, admissions or acts. The declarations or acts

of others can have no such effect unless authorized or ratified by him.

Appeal from the Circuit Court of Kane county; the Hon.

Silvanus Wilcox, Judge, presiding.

Mr. J. Y. Randall and Messrs. Wheaton, Smith &
McDole, for the appellant

Messrs. Divine & Pratt, for the appellee.
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Mr. Justice Walker delivered the opinion of the Court

:

It appears that appellant Bishop, in the autumn of 1867,

and had, for some years previously, resided in Waukegan, in

this State, and was engaged in the lumber trade at DeKalb.

The business was conducted by F. W. Smith, in the name of

Bishop. But in that fall they formed a partnership in that

business, Smith still continuing to conduct it, and in addition

thereto engaged in the business of erecting houses, and acted

as an insurance agent. He continued to be thus engaged

through the summer and fall of 1868. In building houses,

he either furnished the material and employed the labor, or

sub-let his contracts. In carrying on the business of erecting

houses, one Griffin did the greater part of the work by him-

self and his workmen.

Some time in the fall of 1867, appellee called at the office

of Smith, which was connected with the lumber yard, and ap-

plied for work as a carpenter. Smith referred him to Griffin,

and he was employed. About the first of December of that

year, Griffin and appellee settled their accounts, when it was

found there was due to the latter $50, which was subsequently

paid, a portion by Griffin and the remainder by Smith on

Griffin's order.

Appellee continued to labor as before during the winter, and

two or three times in the following spring and summer.

About the first of December, 1868, appellee becoming ap-

prehensive of losing his pay, stated to one Wiley that Griffin

contracted too low, and was losing money; that Griffin failed

to pay his hands, and he could not afford to lose any more, and

quit work, but said if Smith would become responsible, he

would remain and finish the house on which he was then at

work. Before quitting, he notified Smith that he would work

no longer unless he would see him paid, but Smith declined,

and he did no more work.

Appellee brought this suit, claiming that Bishop was a part-

ner with Smith and Griffin in building; that he Avas employed

by the firm to work on buildings they erected.
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Smith, the proof shows, carried on the business of building

in the name of F. W. Smith & Co. He erected a shop

near the lumber yard, in which Griffin prepared most of the

materials for the buildings on which he was engaged. Smith

filed a plea denying that he was a partner of Bishop & Griffin,

and all joint liability with them as partners, which plea was

verified by affidavit. Smith filed the general issue.

The venue of the cause was subsequently changed to Kane

county, where a trial was had by the court and a jury, who

found a verdict against the defendants. A motion for a new

trial was entered, which the court overruled and rendered a

judgment in favor of plaintiff, and defendants appeal to this

court.

The court below erred in permitting appellee to detail what

the witness White told him in reference to his conversation

with Smith. It was but hearsay, and was, under no rule of

evidence, admissible. The mere fact that appellee expected

to call White to testify to the conversation with Smith, and

did call him, did not render it competent. It was calculated

to make an impression on the jury against appellants, and was

introduced for that purpose, and being illegal, it should not

have been admitted.

The court below gave for appellee this instruction

:

" Although the declaration or admission of an alleged part-

ner is competent testimony to establish the existence of a co-

partnership only as to the alleged partner making such decla-

ration or admission, still, in this case, if the jury find, from all

the testimony in the case, that the defendants were co-part-

ners as to the plaintiff, as alleged, then the declaration or ad-

mission of each partner, so far as properly made, in and about

the business of the co-partnership, is evidence against all the

defendants."

This instruction does not, even if correct in principle, state

the law with clearness. A person can not be made a partner
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in fact or in appearance, so as to bind him, except by his con-

sent, admissions or acts. The declarations or acts of others

can not bind him unless authorized to be done, or are subse-

quently ratified by him, after being informed of them.

The instruction proceeds to tell the jury that, if they find,

from all the evidence, that defendants were co-partners, their

declarations would bind the firm. This* latter clause is repug-

nant to the first, and the jury might well understand from the

entire instruction that, although Griffin's declarations or ad-

missions, when considered alone, could not establish the part-

nership except as to himself, yet they might consider it with

the other evidence in determining whether Smith was a part-

ner. The instruction should have informed the jury that it

must be proved that Smith was a partner by evidence inde-

pendent of Griffin's statements, and if so proved, then the

declarations of either partner in reference to the partnership

business, would be binding on the firm. This may have been

intended, but it is not so stated. The instruction was calcu-

lated to mislead, and should have been refused, or modified

before it was given.

For these errors, the judgment of the court below is reversed

and the cause remanded.
Judgment reversed.

Samuel Claycomb

V.

Timothy Moshier.

New trial—decree supported by the evidence. In this case the decree of

the court below is regarded as clearly sustained by the evidence.

Writ of Error to the Circuit Court of Warren county

;

the Hon. Arthur A. Smith, Judge, presiding.
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Mr. James W. Davidson, for the plaintiff in error.

Mr. T. G. Frost, for the defendant in error.

Mr. Justice Breese delivered the opinion of the Court

:

This was a bill in chancery, in the Warren circuit court, to

foreclose a mortgage executed by William H. H. Claycomb and

wife to Andrew Claycomb, bearing date April 16, 1863, to

secure the payment of five thousand six hundred and sixty-

five dollars, and assigned by Andrew, by indorsement, to the

complainant, Timothy Moshier. Samuel Claycomb was made

a party to the bill, claiming an equitable interest in the prem-

ises. The premises are described in the mortgage as lot one

(1) in block ten (10) in the city of Monmouth.

The mortgage contained this provision: "One thousand

nine hundred and fifteen dollars of the above sum is put into

this deed on the condition that the said Andrew Clavcomb

pays a judgment, together with the interest and costs, which

William V. Cecil, in the prosecution of a mechanic's lien on

the said premises, obtained in the circuit court of Peoria

county, and which is to bear interest only from the time the

same is tried. If the said judgment is not paid by the said

Andrew Claycomb, the said sum of nineteen hundred and

fifteen dollars is not to be a part of the consideration of the

mortgage, and is to be deducted from the said sum of five

thousand six hundred and sixty-five dollars."

This mortgage was acknowledged before Orson Waite, a

justice of the peace of Warren county, on the 24th of April,

1863, and recorded on the 30th of January, 1866.

Samuel Claycomb put in his answer to the bill, in which

he details the various transactions between him and William

and Andrew Claycomb, by which it would appear that Samuel,

prior to the date of the mortgage, although the owner of a

large amount of real and personal property, was, in 1859,

greatly embarrassed in his finances—unable to pay his debts.

In that year he conveyed his property, real and personal,
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or a large amount of it, by an absolute deed, to his broth-

ers, William and Andrew, on a credit of eight years, they

executing their notes at six per cent interest, amounting, in

the aggregate, to about twenty-one thousand four hundred

dollars, and to secure this sum they, William and Andrew,

executed a mortgage on the real estate. The understanding

was, that William and Andrew, having the legal title, were to

sell the property for the benefit of Samuel, the proceeds of

sales to be paid to the creditors of Samuel, and such payments

were to be credited by Samuel on their notes which they had

executed to him. The arrangement was, in truth, an assign-

ment by Samuel for the benefit of his creditors.

This was the posture of affairs up to the 16th of September,

1863, when Andrew Claycomb was desirous of having a set-

tlement with Samuel of.the trust, when the parties had a meet-

ing for that purpose.

Samuel states, in his answer, that the mortgage in question

was executed by William to Andrew, he, William, then hold-

ing the legal title simply, as a basis of settlement between

himself, Samuel and Andrew, but that the parties failed to

come to terms, and the mortgage was considered as null and

void, and was not then delivered to Andrew. The answer then

states that they did, subsequently, in October, 1863, come to

an understanding and settlement, and at that time, William

executed a mortgage on the lot in question to Andrew to se-

cure the payment of three thousand seven hundred and fifty

dollars, as the whole amount due to Andrew, which mortgage

Was dated back to the 16th of April, 1863, by agreement of

the parties, and the same was delivered to Andrew, which he

caused to be recorded in the proper office.

Samuel insists that this mortgage was given in lieu of the

mortgage for five thousand six hundred ^nd sixty-five dollars,

which mortgage, he alleges, Andrew fraudulently obtained

from William and placed on record.

Samuel further savs, in his answer, that this mortgage for

three thousand seven hundred and fifty dollars was executed
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and acknowledged in October, 1863, and that the acknowl-

edgment was, by agreement, dated back to the 17th of April,

1863, by W. A. Wood, notary public of Knox county, where

William Claycomb resided, and in which county it was exe-

cuted.

This is the point in controversy : Was this mortgage for

three thousand seven hundred and fifty dollars executed sub-

sequent to the one in suit and in lieu of that mortgage? This

is to be tested by the proofs in the cause. There is no ques-

tion of law involved, but simply the fact, which is the real

subsisting mortgage ? If the mortgage for three thousand

seven hundred and fifty dollars is the true one, then it is con-

ceded by appellee the decree is wrong, and should be reversed.

The facts of the case are not very voluminous. These

brothers had been for a long time endeavoring to adjust the

matters in difference between them, Andrew claiming that he

had paid for his brother Samuel a large amount, for which he

had no sufficient security, and as early as September 16, 1862,

in view of this, a mortgage was executed by William to An-

drew, duly acknowledged on that day, for the consideration

of six thousand dollars, on the premises in controversy. This

mortgage recites that Samuel Claycomb was justly indebted

to Andrew Claycomb in the sum of six thousand dollars, and

that Andrew was, jointly with Samuel Claycomb and other-

wise, liable for debts of Samuel in an amount not then defi-

nitely ascertained, but Avhich might amount to one thousand

six hundred dollars, and which he was then unable to pay.

The mortgage was for the express purpose of saving Andrew

from all suits, loss and damage on account of any of the debts

of Samuel for which Andrew was in any way liable. It was

intended as security and indemnity to Andrew. This mort-

gage was in the handwriting of James Strain, the attorney of

Andrew Claycomb.

When the parties met with a view to a final settlement, this

mortgage was presented to Samuel as the basis of the settle-

ment, which he refused to adopt as the basis, saying that
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Andrew was the cause of the west half of lot one in block eleven

being placed past redemption, and that he would have to take

that as part pay in the settlement. The mortgage was not

delivered, and matters remained in this position until in April,

]S63, when Andrew agreed to take this west half of lot one

at two thousand dollars. Samuel still objected, and would not

acknowledge more than three thousand seven hundred and

fifty dollars to be due. William Claycomb then, for the pur-

pose of effecting a settlement, agreed to pay Andrew two hun-

dred and fifty dollars for Samuel, and a mortgage was execu-

ted for the balance—three thousand seven hundred and fifty

dollars. This mortgage bears date April 16, 1863, and was

acknowledged before W. A. Wood, a notary public of Knox

county, on the 17th of the same month.

Andrew Claycomb testified, on the hearing, to these facts,

and they were not contradicted by any witness. He states

further, that, soon after this mortgage was executed and deliv-

ered, an order came from this court remanding the cause of

Cecil against Samuel Claycomb for a mechanic's lien on the

premises in controversy, which William and Samuel insisted

Andrew should discharge. To this Andrew agreed, provided

another mortgage should be made, and the amount of that

lien inserted as part of the,consideration. This lien was ad-

mitted to be nineteen hundred and fifteen dollars, without

going into a particular scrutiny of the real amount; where-

upon the mortgage in suit was executed and acknowledged on

the 24th of April, 1863.

These three mortgages, it would seem, were before the par-

ties on their final settlement in October following. The mort-

gage in suit, and the one for three thousand seven hundred

and fifty dollars, were both prepared by Samuel Claycomb's

solicitor and counsel, James G. Madden. They bear on their

face intrinsic evidence that the last named was executed first,

for the real sum Samuel admits he then owed Andrew. It

was made in good faith and to secure a debt then amounting
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to the sum named in it as the consideration, namely, three

thousand seven hundred and fifty dollars.

The mechanic's lien judgment being afterwards brought up,

and its payment assumed by Andrew to the extent of nineteen

hundred and fifteen dollars, caused the mortgage in suit to be

executed, in which is an express provision for the payment of

this lien, and if not paid by Andrew, the consideration should

be reduced pro tanto. These two sums, three thousand seven

hundred and fifty dollars, and the mechanic's lien of nineteen

hundred and fifteen dollars, make the precise sum of the mort-

gage in suit. If the mechanic's lien was not discharged by

Andrew, the mortgage would be for only three thousand seven

hundred and fifty dollars. Andrew discharged this lien, which

amounted, with interest and costs, to more than the sum

named in the proviso of the mortgage, and that payment

established the mortgage in suit as the true mortgage, and

shows conclusively that it was the last one executed. Samuel

testified that Wood, the notary, dated the acknowledgment

back, but he said he was not present at the time of the

acknowledgment, and did not know the fact.

The acknowledgment is in regular form, and bears date

April 17, 1863.

Other exhibits in the bill presented by Samuel show that

this same notary took, on that day, other acknowledgments

of deeds from William and Andrew Claycomb to Samuel.

William and Andrew Claycomb Avere both examined as wit-

nesses, and they do not say the acknowledgment was dated

back, and we are not permitted to presume that a public officer

would be guilty of such a malfeasance. This fact, and the

insertion of the proviso in the last mortgage, being the one in

suit, in regard to the mechanic's lien, furnishes a complete an-

swer to the claim of Samuel, and shows that it is wholly un-

founded.

It is, however, insisted by Samuel that Andrew took the

west half of lot one in block eleven as remuneration for the

discharge of the mechanic's lien.. This can not be so, for, if
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so, why should provision be made for its payment in the

mortgage for five thousand six hundred and sixty-five dollars?

These mortgages were executed at the time they bear date,

and were acknowledged : the smaller one on the 17th of April,

1863, and the larger one, the one in suit, on the 24th of the

same month. In that month a final settlement was attempted,

but none was made until the following October, when, on the

24th of that month, it was consummated, and the mortgage

for three thousand seven hundred and fifty dollars was deliv-

ered to Andrew, clearly by mistake, and he put it on record,

and it seems he remained in ignorance of the mistake for sev-

eral years, and was undeceived by Madden in the manner he

states in his testimony.

It is true, Madden denies the statement made by Andrew,

but Andrew is corroborated by William. William says he

heard a conversation between Madden and Andrew relative to

the mortgages—it was at Madden's office. His brother pre-

sented the small mortgage to him ; he (Madden) said it was

not the right one. Madden is contradicted also in another

particular, wherein he swears that the mortgage in suit, the

large mortgage, was the one first drawn. All the witnesses

contradict him in this, except, perhaps, Samuel Claycomb.

Almon Kidder also weakens very much the credibility of

Madden. He says he called at his office with Andrew Clay-

comb on the 16th of April, 1863, and found Madden engaged

in drawing a mortgage, which he examined ; thought it satis-

factory so far as Andrew and William Claycomb were con-

cerned ; that mortgage, he thinks, is the one marked Exhibit A,

for five thousand six hundred and sixty-five dollars. He fur-

ther says about that time there had been another mortgage

prepared by Madden, which was not satisfactory to Andrew

;

which mortgage was there at that time, and is, exhibit C
(the small mortgage). The only difference in the two mort-

gages was the mechanic's lien of about nineteen hundred and

fifteen dollars. About this time, Kidder says, the parties were

trying to make a settlement of matters since 1863, and he went
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with Andrew and William, as their attorney, to Madden's of-

fice, who was acting as attorney for Samuel. These mortgages

were talked of between Andrew, William and himself before

Samuel Claycomb came in. Madden then said the mechanic's

lien was included in the mortgage agreed to in the settlement,

and seemed surprised that the mortgage recorded, and then in

the hands of Andrew, did not include that lien, and thought

there must be some mistake about it.

There is another circumstance in the case which is wholly

unexplained by Samuel, and that is, the execution of the

mortgage for six thousand dollars, in September, 1862. A
clear and rational account in regard to that is given by Andrew'.

The reduction of the amount by taking the west half of lot

one in block eleven by Andrew at two thousand dollars, and

the reduction of the balance to three thousand seven hundred

and fifty dollars, by the " donation " of William, for so he calls

it, of two hundred and fifty dollars, though William thinks

it was only two hundred dollars, presents a consistent and rea-

sonable case, while the claim of Samuel that this half lot

was taken to discharge the mechanic's lien, and valued at

nineteen hundred and fifteen dollars, is unreasonable, taken in

connection with the fact that the smaller mortgage was first

executed, and an express stipulation in the larger mortgage by

Andrew to pay off this lien.

From the consideration we have been able to give to the

proofs in the record, we are satisfied that the theory of Samuel

Claycomb, that the mortgage in suit was the first executed and

reduced to three thousand seven hundred and fifty dollars, by

the agreement of Andrew to take the west half of lot one in

block eleven, is not the true theory, but that the true theory

is, that the mortgage first executed was the smaller mortgage,

and that was raised to the amount now found in the larger

mortgage—the mortgage in suit—by the agreement of Andrew

to discharge the mechanic's lien, then assumed to be nineteen

hundred and fifteen dollars.
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It has never been denied that Samuel was indebted to An-

drew the amount of the smaller mortgage when it was execu-

ted ; his after assumption of the mechanic's lien raised the in-

debtedness to the amount of the mortgage in suit.

As to the fact that Andrew, at the settlement in October,

when many papers were in course of delivery to the several

parties interested, it is not strange that Andrew should have

taken away and put on record a mortgage which did not belong

to him, and that William should have taken the one which

should have been delivered to Andrew. These parties all con-

fided in each other, and each supposed, when they separated,

that each one had the papers to which he was entitled. There

was nothing to excite suspicion or inquiry upon the subject,

until the occasion spoken of by Andrew at Madden's office,

when, producing the smaller mortgage, Madden told him it

was not the right one, as it had not in it the mechanic's lien.

Up to that time there is every reason to believe Andrew rested

in the confident belief he had the larger mortgage, to which

he was entitled.

But it is urged, against this view, that Andrew received pay-

ments on the mortgage for three thousand seven hundred and

fifty dollars from Samuel, and calculated the interest for six

months upon it. Exhibit "O" is relied on as proving this,

whereas, in fact, it does not. The item is, "S. Claycomb, Dr.,

for interest to six months interest," carried out, $1 37.54. On
what this interest is calculated, is not shown, except by Sam-

uel's testimony, which may or may not be true, and is suscep-

tible of explanation on the theory that, as no interest was cal-

culated on the amount of the mechanic's lien, and which An-

drew had not paid at that time, the parties had in view, alone,

the debt due to Andrew, exclusive of this lien.

But it is further urged, that Andrew signed receipts for pay-

ments on this mortgage, and they are made exhibits W and X.
Exhibit W bears date December 13, 1864, admitted to be in

the handwriting of Samuel, and is for the assignment of

lease by Whitorack & Co., estimated at four hundred and fifty
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dollars per annum, "to be applied on mortgage," without

specifying the mortgage.

Up to this time, we are inclined to think Samuel did not

know that Andrew had taken the smaller mortgage and placed

it on record. Both parties then supposed everything was right.

But Samuel did discover, before the next payment was made,

which was April 3, 1865, and is " Exhibit X," that the smaller

mortgage was the mortgage on record. Samuel wrote this

receipt, and, as Andrew testifies, he signed all the receipts

without examination or hearing them read by Samuel. If

this be so, and we are inclined to believe it, Samuel never read

to him the words "being $3750" placed, as the proof shows,

some distance from the word "pay, " which properly con-

cludes the sentence. We have not a particle of doubt that

word, " being," and the figures "$3750," were added after An-

drew signed it.

Can it be possible, if such a receipt was read to him " to be

applied upon a mortgage that I hold upon lot one in block ten

and against W. H. H. Claycomb, which the said S. Claycomb

had to pay," and that mortgage then stated to be for $3750

only, that it would not have arrested his attention, he being

well assured he had the mortgage for five thousand six hun-

dred and sixty-five dollars? It is scarcely possible, and not

at all probable. The whole thing looks like a contrivance.

We have carefully examined all the testimony in this record,

and we are satisfied the smaller mortgage was the first execu-

ted to secure a debt then existing and not denied, and raised

afterwards to five thousand six hundred and sixty-five dollars,

by the addition of the mechanic's lien, which Andrew Clay-

comb assumed to pay, and so provided in the mortgage, and

which he did, in fact, pay. The facts are clearly against the

plaintiff in error. ,

The decree is affirmed.

Decree affirmed.
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John Lamb et al.

v-

James P. Holmes.

1. Pleas—demurrer—practice. Where a party files a number of pleas

in such a confused manner that it is difficult to determine the order in which

they were filed, and a defective special plea appears first in the series, and

the general issue the second, and a demurrer, as appears by the record,

was sustained to the first plea, it will be held that the demurrer was sus-

tained to the bad special plea, and not to the general issue, unless it ap-

pears from the record that the court deprived the defendant of the benefit

of the general issue on the trial.

2. Assumpsit—non est factum—practice. The plea of non est factum is

not an appropriate plea in the action of assumpsit, and it is proper prac-

tice, in such a case, to strike it from the files on motion. Even if it could

be used, the plea of non-assumpsit is broader and will admit a more com-

prehensive defense, and is preferable.

Appeal from the Circuit Court of Mercer county; the Hon.

Arthur A. Smith, Judge, presiding.

Mr. S. R. Moore, for the appellants.

Mr. T. E. Milchrist, for the appellee.

Mr. Justice McAllister delivered the opinion of the

Court

:

This was assumpsit, brought by appellee against appellants.

The declaration contains three special counts upon three re-

spective promissory notes, and the common counts. Pleas

:

First—That the causes of action in the several counts were

for one and the same thing, to wit : the promissory notes
;

that the only consideration for said notes, and each of them,

was for notes and bank bills issued and published by a joint

stock or banking company not incorporated by law, with bank-

ing powers authorizing them to issue said bills, passed by

32—60th III.
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said plaintiff to said defendants, and given in consideration of

said notes.

Second—The general issue. *

Third—Non est factum.

Fourth—Partial failure of consideration.

To the first and fourth pleas appellee demurred, but on the

same day filed a replication to the fourth plea, which, of course,

waived the demurrer thereto. The court sustained the de-

murrer to the first plea, and struck the third plea, being non

est factum, from the files.

The demurrer to the first plea was properly sustained, sim-

ply because it does not contain facts sufficient to constitute a

defense, and appellants do not even claim that the plea which

we have designated the first plea, was good, but insist that

the first plea was, in fact, the general issue; and as the de-

murrer refers to a plea as the first plea, the court sustained the

demurrer to the general issue. When defendants file their

pleas in such a confused manner as to render it perplexing and

difficult to designate them and discriminate one from the

other, and come into this court claiming that the court has

sustained a demurrer to the general issue in the usual form,

we will require them to show with certainty, from the plead-

ings, that such was the case if doubtful from the pleadings, or

that the court denied them the benefit of the general issue

upon the trial. The commencement of the pleas is worded as

if the general issue were the first plea, and that the one we

have referred to as the first was a further plea ; but the

amended record shows that the pleas, when placed on file,

were so transposed as that the general issue was the second

plea. Besides, it does not appear that they were denied the ben-

efit of the plea on the trial.

There was no error in striking the plea of non est factum

from the files. The action was assumpsit, and the notes not

under seal. That plea had no appropriate place in this case,

and even if it had, with the effect which the law gives to it

when properly pleaded, still, the plea of non-assumpsit is
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much broader, and defendants could not have been deprived

of any rights of defense by having non estfactum stricken from

the files.

No error being apparent in the record, the judgment of the

court below is affirmed.

Judgment affirmed.

Asa White

v.

Moses Robinson.

1. . Award—evidence—taken by two arbitrators. Where matters in dif-

ference were submitted to the award of three persons, two of whom heard

the evidence of a sick witness, reduced it to writing, and all considered it

in connection with the other evidence : Held, that as the evidence of the

witness, taken in the presence of the attorney who now objects, was

fairty taken and no objection was made at the time, or before the arbitra-

tors, there was no injury sustained, and the award can not be set aside,

under the circumstances, for such an irregularity.

2. Had there been any fraud, misconduct or misrepresentation, it would

have been otherwise.

This case distinguished from Smith v. Smith, 28 111. 56, as in that case no
rights were waived, whilst in this there were.

Wbit of Error to the Circuit Court of Knox county ; the

Hon. Arthur A. Smith, Judge, presiding.

Messrs. Williams, Clark & Calkins, for the plaintiff in

error.

Messrs. Stewart & Phelps, for the defendant in error.

Mr. Justice Thornton delivered the opinion of the Court

:

The basis of this suit was an award, regular and certain

upon its face. It was signed by the two arbitrators chosen by
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the parties, and by the umpire, selected by the arbitrators

named in the submission.

The only irregularity complained of is, that one of the arbi-

trators was not present when one of the witnesses was exam-

ined. This witness was sick, and for the purpose of obtaining

his testimony two of the arbitrators and the counsel of both

parties went to his house and wrote down his statement, which

was read to him and approved. This written statement was

then submitted to the three arbitrators, and the award made.

This evidence wras received without objection at the hear-

ing, and was commented upon by counsel in their arguments.

One of the counsel for appellee, against whom the award

was made, testified that the evidence was substantially re-

ported to the absent arbitrator, and it was mutually agreed to

be the statement of the absent witness.

There is neither charge nor proof of misrepresentation or

fraud, or other misconduct.

This irregularity can not render the award invalid.

The case of Smith v. Smith, 28 111. 56, is not decisive of the

case at bar. The decision in that case was merely that, if an

intoxicated person—one so drunk as to be non compos mentis

—acts as an arbitrator, the award will be set aside. It is

true that the language is used, that "each arbitrator must be

present at every meeting, and the witnesses and parties must

be examined in the presence of them all."

As a general principle this is correct, but parties may waive

its necessity. No objection was made before the arbitrators

to the admission of the written statement of the absent wit-

ness. It was present and used by both parties, and wras

known to all the arbitrators. If objection had then been

made, the irregularity could easily have been remedied.

No wrong has been inflicted upon appellee. His own
judges, by consent of his counsel, acted upon the evidence.

He should not be allowed to insist that such mere irregular-

ity, without any prejudice, should operate to defeat the award.
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In Hawkins v. Colclough, 1 Burr. 274, Lord Mansfield

said : "Awards are now considered with greater latitude and

less strictness than the)- were formerly. It is right that they

should be liberally construed, because they are made by

judges of the parties' own choosing." And he declared

against critical niceties in scanning awards made by judges

chosen by the parties.

The defense is entirely technical ; the award is certain and

final ; and the utmost good faith seems to have been observed

in making it. Under the facts disclosed, we think it is con-

clusive upon the parties.

The judgment is reversed and the cause remanded.

Judgment reversed.

Chicago, Burlington; & Quincy Railroad Company

v.

Mary J. Lee.

1. Agent—declarations of—res gestce—depositions. The declarations of

an agent are not admissible as evidence unless tliey are made in connec-

tion with the transaction of the business of his agency, and form a part

of the res gestce. And it is error for the court to refuse to suppress an

answer to an interrogatory in a deposition which proves the declarations

of an agent after the transaction has occurred. And to suppress such an-

swer, it is not necessary that the answer should have been objected to

when the deposition was taken.

2. Railroad—negligence—evidence. It is error for the court to admit
evidence that, at previous times, the bell had not been rung or the whis-

tle sounded as trains passed the place where the accident occurred, to

prove negligence at the time of the collision. Nor does it waive the error

that defendant had permitted similar evidence of other witnesses without
objection. That did not render the further admission of such evidence
admissible when objected to, on being offered. Nor was it admissible to

discredit the evidence of the engineer, as he made the statements intended

to be contradicted, in answer to questions propounded by plaintiff on
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cross-examination. A party can not cross-examine a witness as to a col-

lateral fact for the purpose of laying a foundation to contradict him.

3. Negligence—comparative. Where an instruction informed the jury

that, if the employees neglected to ring a bell or sound the whistle as re-

quired by statute, the plaintiff was entitled to recover of the company
for killing her husband unless he was guilty of a greater degree of negli-

gence : Held, such an instruction was too broad, as it should have limited

the liability of the company to the injury caused by a failure to ring the

bell or sound the whistle, and it should have been modified so as to have

informed the jury that the negligence of deceased must have been slight as

compared with that of the company. Instructions in such cases should lay

down the duty of both parties, and leave the jury to find whether the de-

fendant was guilty of negligence; and even if the deceased was guilty of

negligence, whether it was slight as compared with that of the company.

Appeal from the Circuit Court of Henderson county ;• the

Hon. Arthur A. Smith, Judge, presiding.

Messrs. Frost & Tunnicliff, for the appellants.

Messrs. Kitchell & Arnold, for the appellee.

Mr. Justice Sheldon delivered the opinion of the Court

:

This was an action brought by the administratrix of the

estate of Darius B. Lee, deceased, under the act of 1853, on

behalf of herself and children, as the widow and next of kin

of the deceased, for damages resulting to them from his death,

charged to have been caused by the carelessness and negli-

gence of the defendants below in operating their engine and

train, and occasioning a collision between the same and the

deceased while driving his team along the highway and over

the railroad track of the defendants at a public crossing.

The charge of carelessness alleged in the declaration was,

the failure to ring the bell or sound the whistle while the

train was approaching the crossing with unusual speed, or to

give the deceased any warning of its approach.

Previous to the commencement of the trial in the court

below, the defendant moved to suppress all that portion of

the answer to interrogatory seven of the deposition of George
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A. Clark, which states the declarations of the engineer of the

company as to the transactions at the time of the accident,

made at a subsequent time and after his return to the place

of the accident, which motion the court overruled. This was

erroneous.

When the acts of the agent will bind the principal, then his

declarations respecting the subject matter will be evidence

against the principal if made at the same time, and constitu-

ting a part of the res gestce.

But the agent's declarations are not admissible against the

principal if not made at the very time of the transaction, but

upon another occasion.

These declarations were not made in regard to a trans-

action then depending, characterizing it, and admissible as

verbal acts forming a part and parcel of the transaction. But

they were made afterwards upon another occasion, and were a

mere narration in regard to a transaction already passed, and

should have been excluded as merely hearsay testimony. 1

Greenlf. Ev. sec 113; Thallhimer v. Brinkerhoff, 4 Wend. 394;

Stiles et al. v. Western Railroad, Corporation, 8 Mete. 44 ; Lnby

v. The Hudson River Railroad Co. 17 "N". Y. 133 ; Story on

Agency, sees. 134, 135 ; Waterman et al. v. Peet et al. 11 111.

648 ; C.B.& Q. R. R. Co. v. Riddle, post, 534. The answer is

without force, that the objection should have been made at

the time of taking the deposition. The evidence being

wholly incompetent, the objection might be taken at any time.

The same objection applies to the answer of Green to the

twentieth interrogatory in his deposition, which details the

particulars of the conversation between the witness and Mar-

tin. So much of the answer as is merely responsive to the in-

terrogatory, that it was spoken of, w7hether the bell was or

was not rung and whistle sounded, might not be objectionable

as a circumstance to fix Avhat then occurred in the memory of

the witness. But the particulars of the conversation Were

clearly inadmissible.
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Evidence was wrongly admitted, too, that the trains had, at

other times, passed the crossing without ringing the bell.

From the fact of omitting to ring the bell at any previous

time, no reasonable inference could be drawn that it was not

rung on the occasion in question.

The point in issue was, whether there was a failure to ring

it then, not at any other time ; and the evidence should have

been restricted to negligent conduct at the time of the accident.

Nor does it afford a justification for the admission of the

testimony that other like testimony had been introduced into

the case without objection. It is the right of a party to have

incompetent testimony excluded on his objection, whenever

offered. The fact of there being other like testimony in the

case would bear only upon the question of the extent to which

the party was prejudiced by the admission of the additional

incompetent testimony.

Neither can the admission of the testimony be sustained

upon the ground that it was introduced for the purpose only

of discrediting the engineer in his testimony that he always

rung the bell at the crossing. That testimony of the engineer

does not appear to have been brought out on his examination

in chief by the defendant, but on the cross-examination of the

witness by the plaintiff. A witness is not to be cross-exam-

ined as to any distinct collateral fact, for the purpose of after-

wards impeaching his testimony by contradicting him.

If a question, as to a collateral fact, be put to a witness for

the purpose of discrediting his testimony, his answer must be

taken as conclusive, and no evidence can be afterwards ad-

mitted to contradict it. 1 Stark. Ev. 189.

The following instructions were given for the plaintiff, viz.

:

"It was the duty of the servants of the defendant, in the

management of the engine by which Lee was killed, at the

approach to said Gale's crossing, and for the distance of eighty

rods before reaching the same, to continuously sound the bell
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or whistle on said engine for the purpose of warning all per-

sons of their approach, and if they neglected to do so, then the

plaintiff in this suit will be entitled to recover for killing said

Lee, unless the jury shall believe from the evidence that Lee

was guilty of a greater degree of negligence which contributed

to his death."

"If the jury shall believe, from the evidence, that the ser-

vants of the defendant, in the management of the engine by

which Lee was killed, might, by diligent watchfulness, have

seen said Lee or his team on their way over the Gale crossing

in time to have checked the speed of said train and saved the

life of said Lee, then it was their duty to have done so, and

to have used all means in their power for such purpose. And
if the jury believe, from the evidence, that they neglected

to do so, then the plaintiff will be entitled to recover, even if

the bell was being rung upon said engine at the time said

Lee was killed, and for eighty rods previous thereto."

The first above instruction is erroneous in that it makes the

company liable for Lee's death upon failure to sound the

whistle or ring the bell, without reference to whether the

omission to do so was the cause of, or conduced to his death,

or not. If the bell was not rung or whistle sounded, the

plaintiff can recover, the instruction says, provided the de-

ceased was not guilty of greater negligence, without saying

whether the omission was found to have had any effect in

causing his death or not.

The acts might have been performed and the deceased not

have heard the signal, or heeded it ; or he might, notwith-

standing, have ventured to attempt to cross the track in ad-

vance of the approaching train, in mistaken reliance upon his

ability to do so before it would reach the crossing. It is not

to be asserted as a matter of law that, by reason of the neglect

to ring the bell or sound the whistle, the injury was produced.

The instruction was not properly qualified in regard to the

degree of negligence on the part of the deceased which would
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allow a recovery. The effect of the instruction in this respect

was, that if the defendant was guilty of negligence the plain-

tiff could recover, although the deceased was also guilty of

negligence, if his negligence was not greater than that of the

defendant, which would allow a recovery if the negligence of

both parties was equal.

But a recovery could not be had in such case, under the rule

as laid down by this court, nor unless the contributory negli-

gence of the deceased was far less in degree than that of the

defendant. C. B. &. Q. R. R. Co. v. Dunn, 52 111. 452 ; Keo-

kuk Packet Co. v. Henry, 50 111. 264 ; C. & K W. R. R. Co.

v. Sweeney, 52 111. 325.

The other instruction makes the company liable for negli-

gence and entitles the plaintiff to recover, whether Lee was in

fault or not, and without reference to the degree of his negli-

gence. It lays his duty entirely out of view, and makes the

right of recovery to turn on the question of the defendant's

negligence alone. In this respect the instruction was erro-

neous, as decided in the case of a like instruction in C. B. & Q.

R. R. Co. v. Payne, 49 111. 500. See, also, Keokuk Packet Co.

y. Henry, &0IW. 264.

And on the authority of the first case, it is not a sufficient

answer to say that instructions, given for the defendant, qual-

ified the rule laid down in the plaintiff's instructions and cor-

rectly announced the law in the case. It being there held

that it is not sufficient to say that the law in the case is cor-

rectly given in one set of instructions, if it is incorrectly sta-

ted in another set. In such case, the jury may well be in

doubt which of the instructions give to them correctly the law,

and be left to select and follow either, as it might strike them

as being most proper. See, also, Denman v. Bloomer, 11 111.

240.

The question of the negligence of the deceased was an im-

portant element in the case, and fairly presented by the evi-

dence, and it was essential to the defense that the law on that
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head should have been stated unmistakably to the jury. Erro-

neous instructions on that question might well have misled the

jury to the defendant's prejudice, and we can not see, from all

the instructions in the case, that they were not so misled in

arriving at their verdict.

For the errors indicated, the judgment must be reversed

and the cause remanded.
Judgment reversed.

F. A. Bryan

V.

City of Chicago.

Special assessment—illegal ordinance. "Where the common council

passed an ordinance for the improvement of a street, and ordered curb

walls to be built where the same were not already built, and in good and

sound condition, but it did not specify what portion was in good and

sound condition and what was not : Held, that the ordinance was an at-

tempt to confer on the board of public works an illegal discretion which

would tend to open the way to an unfair assessment, and to favoritism

and fraud. It is governed by the case of Foss v. City of Chicago, 56 111.

354, and is held to be void, and the collector had no authority to apply for

judgment.

Appeal from the Superior Court of Cook county ; the

Hon. Joseph E. Gary, Judge, presiding.

The facts appear in the opinion.

Messrs. Barker & Waite, and Mr. Wm. Hopkins, for the

appellant.

Mr. M. F. Tuley, Corporation Counsel, for the appellee.

Mr. Justice McAllister delivered the opinion of the
Court

:

This is an appeal from the judgment of the Superior Court

of Cook county, in favor of the city, upon a warrant for a
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special assessment for improving a portion of West Randolph

street in the city of Chicago.

The ordinance under which the assessment was levied, or-

dered "that West Randolph street, from the west line of Hal-

sted street to the east curb line of Carpenter street, be curbed

with curb walls where the same are not already built, and where

the same are not now in good and sound condition ; West Ran-

dolph street from the west line of Halsted street to the east

curb line of Carpenter street, and curbing with curb stones

where the same are not already set, and where the same are not

now in a good and sound condition; said Randolph street from

the west curb line of Carpenter street to the western terminus'

of said West Randolph street at Union Park, and filling, grad-

ing, and paving with wooden blocks said West Randolph

street from the west line of Halsted street to the western ter-

minus of said West Randolph street at Union Park, (except-

ing a space sixteen feet wide in the middle of said West Ran-

dolph street, from the west line of Halsted street to the west-

ern terminus of said West Randolph street at Union Park,

now occupied by the tracks of the Chicago West Division

Railway Company,) in the manner particularly described in

the accompanying drawing and in the ordinance herewith sub-

mitted, directing the doing of the work."

This ordinance is an attempt to vest the board of public

works with an illegal discretion ; it tends to open the way to

an unfair assessment, and to favoritism and fraud. It falls

directly within the grounds of condemnation stated in Foss v.

City of Chicago, 56 111. 354.

The ordinance was void, and the city collector had no au-

thority to apply for judgment.

Judgment reversed and cause remanded.

Judgment reversed.
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Kll2 The Equitable Insurance Company

v.

Paul H. Cooper.

1. Insurance policy—indorsement of—after sale of property. Where a

person purchased property already insured and received an assignment of

the policy, and after the purchase called on the agent of the company to

learn whether he would make the necessary indorsement of consent to the

transfer, when the agent said he would if the grantee would bring him the

policy, but the holder did not present it until after the property was des-

troyed by fire : Held, this did not amount to a waiver of the condition that

if the property should be sold the policy should be void unless the com-

pany should give its consent, indorsed in writing, on the policy; that the

company had said or done nothing to change the action of the purchaser.

2. Equity—specific performance. In such a case, there is no contract

for a court of equity to enforce against the company. It was but a mere

promise without consideration of benefit to the promisor or injury to the

promisee, and the latter has no right to recover either at law or in equity.

Appeal from the County Court of LaSalle county ; the

Hon. C. H. Gilman, Judge, presiding.

Mr. J. B. Rice, for the appellant.

Mr. Frank J. Crawford and Messrs. Crooker & Hun-
ter, for the appellee.

Mr. Chief Justice Lawrence delivered the opinion of the

Court

:

This was a bill in chancery, filed by Cooper, to compel the

specific performance of a verbal agreement made by the agent

of the Equitable Insurance Company to indorse upon the pol-

icy the consent of the company to its transfer from one Anna
M. Pearce, the holder of the policy, to complainant, who had

purchased a part of the property insured. According to the

testimony of the complainant himself, it appears that soon
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after purchasing the property he saw the agent of the com-

pany and asked him if he would indorse the transfer. The

agent told him, in reply, to bring in the policy and he would

make the necessary indorsement. Cooper, however, never

procured the policy from Mrs. Pearce, and it was never pre-

sented to the agent until after the fire.

The various cases cited by appellee's counsel show how
willing the courts have been to apply the doctrine of waiver

to many of the conditions contained in policies of insurance,

conditions perhaps necessary, but which often escape the ob-

servation of the assured, and on the technical letter of which

companies so often rely in order to escape their liabilities.

We have no difficulty in applying this doctrine where the

waiver has lulled the assured into security and induced him

to adopt a line of conduct which he would not have adopted

but for the waiver. Thus, in The Illinois Insurance Co. v.

Stanton, 57 111. 354, where the assured desired to make a con-

veyance of the property, and there being some hesitation be-

cause the policy was not at hand to be indorsed by the agent,

the latter said they could proceed with the conveyance and he

would indorse the policy afterwards, we held, the property hav-

ing soon after burned, and before the indorsement, that this

was waived. But we so held because, but for the verbal con-

sent of the agent to the conveyance and his promise of a future

indorsement, the parties would have postponed the conveyance

until the policy could be produced and indorsed. It was be-

cause the parties had acted upon this verbal arrangement with

the agent that we held it binding on the company. If the

same thing had taken place here, or even if, after the sale,

the agent had said to the appellee that he need not bring the

policy for indorsement, or that he need give himself no trouble

to do so as they would consider the indorsement already made,

we think we should have no difficulty in saying, on the au-

thority of the case above cited, and of others cited by appel-

lee, that the agent had waived the indorsement and thereby

induced the appellee to neglect doing what he would have
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otherwise done for his own protection, and that it would be

inequitable, under such circumstances, to permit the company

to evade payment upon that ground.

But the difficulty in this case is, there has been no waiver.

The agent simply told the appellee he would indorse the pol-

icy when brought to him. But he did not say it need not be

indorsed, or in any way authorize the parties to act as if it

were already indorsed. Neither had he, as in some of the

cases cited, received a new premium from the appellee, or

done anything to indicate that he was willing to depart from

the strict letter of the policy. He merely offered to act in

accordance with its letter.

The counsel for appellee, probably feeling this difficulty,

instead of bringing an action at law on the policy, have filed

this bill for specific performance, asking to have the policy

indorsed and then enforced. But this promise to indorse the

policy, made after the appellee had purchased the property

and received the conveyance, was not a contract, and can not

be made the foundation of an action either at law or in equity.

There was no consideration, either of advantage to the prom-

isor, or of detriment to the promisee, and if the policy had

been presented to the agent before the fire, his previous prom-

ise to indorse it might have been disregarded by him without

any legal consequences either to himself or to the company.

If the building had not burned we could not, in the absence

of any consideration, have decreed a specific performance of

this promise, and we can not now. We must reverse the

decree.

Decree reversed.
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Edwakd P. Thomas

v.

Hiram Lowy.

1. Promissory note—-judgment confessed—coverture—general issue—plea

in abatement. A husband and his wife joined in the execution of a note

and power of attorney to confess a judgment, and on the maturity of the

note a judgment was confessed thereon, an execution was issued, when a

motion was made to set aside the execution, vacate the judgment and per-

mit the parties to plead. The court let the parties in to plead, when they

filed the plea of the general issue, and a plea of the coverture of the wife.

To this latter plea a demurrer was sustained, and the wife thereupon filed

a plea of her coverture in abatement, and the plaintiff moved to strike this

plea from the files, but the motion was denied. A trial was had resulting

in a judgment in favor of the wife and against the husband: Held, the

suit was improperly brought against the wife, as she was not legally liable;

the joint plea in abatement was obnoxious to a demurrer, as it came too

late after the plea in bar.

2. Abatement. That the plea in abatement filed by the wife also came

too late, as she had joined her husband in the plea in bar, and it should

have been stricken from the files. Matter in abatement must be pleaded

before pleas in bar, to be available.

3. It was error to render a judgment against the husband alone, as he

was sued jointly with the wife. In suits on contract, a recovery must be

had against all or none of the defendants sued.

4. Same—evidence. Evidence of coverture may be pleaded or given in

evidence under the general issue, but it can not be allowed except it be

proved, and in the absence of such proof on producing the note as it was
executed, the plaintiff was entitled to judgment against both defendants.

5. Statute—practice. Where the execution of a note is not put in

issue by a sworn plea, nor evidence that either of the parties was not liable,

the act of March 26th, 1869, can have no application. Had the plea of the

wife been in bar instead of abatement, thereby failing to answer it, it would

have stood as confessed ; but being improperly pleaded, and wrongfully in

the record, it could not be regarded as establishing the coverture.

Writ of Error to the Circuit Court of Cook county ; the

Hon. Henry Booth, Judge, presiding.
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Mr. R. W. Smith, for the plaintiff in error.

Messrs. Fuller & Smith, for the defendant in error.

Mr. Justice Walker delivered the opinion of the Court

:

It appears that Edward F. Thomas and Harriet C. Thomas,

his wife, executed a promissory note payable to West, Austin

& Co., due at one year from date, dated the 4th of November,

1869, and for the sum of $1500. The payees afterwards as-

signed the note to appellee, who, on the 5th day of November,

1870, caused a judgment by confession to be entered in the

circuit court of Cook county for the amount of the note and

against both Thomas and wife, under a power of attorney

given at the same time, and which accompanied the note. On
this judgment an execution was issued and levied on property

of Thomas. He thereupon applied to the circuit court to set

aside the judgment and to quash the execution, upon the

ground that he and Harriet C. Thomas were, when the note

was given, and continued to be, husband and wife, and the

judgment being against them jointly, was erroneous, and had

been rendered against the wife wrongfully, as she had no

power to execute the note and power of attorney.

The court below entered an order allowing defendants to

plead to the declaration, and stayed proceedings under the

execution, and directed the judgment to stand until the trial

should be had on the merits. Defendants then pleaded the gen-

eral issue, and in abatement the coverture of Mrs. Thomas.

To this latter plea, plaintiff filed a demurrer, which the court

sustained. Thereupon Mrs. Thomas filed a plea in abatement,

verified by affidavit, that she was, at the time the note was

executed, and still was, a feme covert. A motion was made to

strike this plea from the files, which was overruled.

The case was submitted to the court for trial, without the

intervention of a jury, but issue was not taken on the plea of

coverture. Plaintiff introduced the note and power of attor-

ney, and rested his case.

33—60th III.
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Defendants moved to dismiss the suit, but the motion was

overruled, and the issue was found against Edward F. Thomas,

and the court assessed the damages against him for $1640, as

of the day when the judgment was confessed, and found in

favor of Harriet C. Thomas and against the plaintiff.

Defendant Edward F. Thomas, entered a motion for a new

trial, which was overruled by the court, and judgment was

rendered on the finding, and the record is brought to this court,

and a reversal is asked.

That the suit was improperly brought against the wife is

manifest, inasmuch as the note was void as to her, she having

no power to bind herself by such a contract ; and the court

having let the defendants in to plead, the trial then should

have progressed as though no judgment had been confessed.

The joint plea in abatement was obnoxious to a demurrer, as

the husband had filed a plea in bar, and the plea in abatement

came too late ; and the plea in abatement filed by Mrs. Thomas

also came too late, inasmuch as she had joined with her hus-

band in the plea of the general issue before filing her plea of

coverture to abate the writ, and it should have been stricken

from the files. Pleas of this character must be pleaded before

pleas in bar are filed, or the matter in abatement can not be

relied upon. By the first plea filed, a traverse of the facts in

bar of the action was formed, and it was then too late to form

issues on matter in abatement.

It is, however, urged that, inasmuch as both husband and

wife were sued, it was error to render judgment against the

husband alone; that in suits on contract the recovery must be

against all or none of the defendants.

The case of McLean v. Grisivold, 22 111. 218, was, like the

present, against a husband and his wife, and the court below

permitted the plaintiff to enter a nolle prosequi as to the wife,

and to take judgment against the husband. On error brought

to this court, it was held to be error, as the judgment should

have been against both or neither, and the judgment was re-

versed.
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In Streeter v. Streeter, 43 111. 155, it was held that coverture

might be pleaded, or given in evidence under the general issue.

But in this case no evidence of coverture was adduced on the

trial, and the plea in abatement was out of time and unavail-

ing.

The suit having been jointly brought against both parties,

and there being no evidence that Harriet Avas ever the wife of

Edward, the court should have rendered judgment against

both, as their signatures were to the note, and its production

proved the averments of the declaration and overcame the

general issue ; and in the absence of countervailing evidence,

appellee was entitled to judgment.

We are referred to the act of March 26, 1869 (Sess. p. 370,

sec. 2), as bearing on this question, but it can have no appli-

cation, as the execution of the note was not put in issue by a

sworn plea, nor is there any evidence in the record from which

it appears that either of the parties is not liable. Had the

plea separately filed by Mrs. Thomas been in bar instead of in

abatement, their failing to take issue upon it would have oper-

ated as a confession of the truth of the averments it contained
;

but being improperly pleaded, and in the record, the court

could not regard it as establishing thfe coverture.

The court below, in the absence of evidence of the coverture

of Mrs. Thomas, erred in finding for her under the plea of the

general issue, and the judgment is reversed and the cause re-

manded for further proceedings not inconsistent with this

opinion.

Judgment reversed.
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Sylvester Remington

v.

James Campbell.

1. Resulting- trust—how created. To establish a resulting trust, the

money of the cestui que trust must be used in the purchase of the property

in which the trust is claimed to exist. Such a trust can not be created by
agreement or contract.

2. Sale in form absolute—whether a mortgage. When a sale is in form

absolute, in order to change its character to that of a mortgage, the evi-

dence must clearly show that it was so intended. Slight evidence is not

sufficient.

Appeal from the Superior Court of Chicago ; the Hon.

William W. FaPvWell, Judge, presiding.

Mr. R. H. Forrester and Mr. J. H. Kedzie, for the ap-

pellant.

Messrs. Hervey, Anthony & Galt, for the appellee.

Mr. Justice Breese delivered the opinion of the Court

:

•

This was a bill in equity, in the Superior Court of Chicago,

praying that the defendant be decreed to reconvey to com-

plainant a certain tract of land therein described, and for gen-

eral relief.

Complainant's claim to relief is placed on two grounds

:

first, that of a resulting trust ; second, as an equitable mort-

gagor entitled to redeem.

We have carefully considered the pleadings and testimony

in the cause, and are well satisfied that, in neither aspect of

the case, is the complainant entitled to any relief.

There is no semblance of a resulting trust as that relation is

understood. This court has said, and such is the uniform

doctrine, that such a trust can not be created unless the money

of the cestui que trust was used in the purchase of the property
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in which the trust is claimed to exist. Holmes v. Holmes, 44

111. 168. It can not be created by agreement or contract.

Sheldon v. Harding, ib. 68 ; Bruce v. Roney, 18 ib. 67.

Had Remington, in this case, advanced- the money on the

purchase of the land, and the deed made to Campbell, there

would be a resulting trust.

The other ground of relief is, that appellant was an equita-

ble mortgagor and entitled to redeem.

The facts in the record show most clearly, we think, appel-

lant occupied, in no sense, the position of a mortgagor. The

fact alone, that appellant took a contract from appellee to convey

to him, at a certain day, the south half of the tract on the pay-

ment, by appellant, of one half the original purchase by the

first day of March, 1866, repels the idea of any such relation.

It is well settled, when parties give to a transaction all the

forms of a sale, the proof must be clear, it was intended as a

mortgage, in order to change its character. Slight evidence is

not sufficient. Dwen, Ex'r, et al. v. Blake, Ex'r, 44 111. 135.

We look in vain into this record for any, the slightest, evi-

dence, to show this transaction was a mortgage. The cases

cited by appellant have no analogies in common with this

case, and have no application to it. Campbell had loaned no

money to appellant, nor had he agreed to loan any to him.

They were, in the first instance, jointly interested in the pur-

chase of the land, every dollar of the purchase price of which

was advanced by Campbell on the promise of appellant that

he would refund his portion in a few days. Failing in this,

he transferred all his interest in the land to Campbell, allow-

ing him to take a deed for it in his own name, and solely as a

gratuity, with the view, alone, that appellant might derive

some benefit from the purchase, which was then a hazardous

one. Campbell gave appellant a written contract to convey

to him the south half of the tract, provided appellant paid

him therefor one half the purchase money on the first day of

March, 1866, the day Campbell's note for the purchase money

matured, with a clause in the contract making time of the
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essence. This, appellant failed to do, when, from a generous

impulse, and from no other consideration, Campbell extended

the time to appellant, in which to make this payment, thirty

days. Appellant was again in default, when Campbell served

a' notice upon him on the 2d of April, 1866, declaring the con-

tract forfeited. How an equitable mortgage can be constructed

out of such a transaction as this, we can not perceive.

To this declaration of forfeiture appellant made no objec-

tion. He regarded the contract as at an end, the property, at

the date of forfeiture, being worth but little more, if anything

more, than the original purchase price. This is evident from

the testimony. If it had advanced in value, there would have

been no difficulty in raising one half the purchase money upon

it. The truth appears to be, appellant was not very anxious

to raise the money he had engaged to pay Campbell, and was

not stimulated thereto until some four years after the forfeit-

ure was declared, when in June, 1870, he filed this bill. We
fail to perceive any ground on which to ask the equitable in-

terposition of this court. Appellant has, at no time prior to

filing this bill, manifested any desire to perform his contract.

About that time, by reason of projected public improvements

in the neighborhood, this land had risen very greatly in value,

and without the payment of one dollar on his contract, and

that contract declared forfeited without any objection from

him four years previously, he now seeks, on the vainest pos-

sible pretenses, to stir up an equity, which, if one existed, has

been lost by his laches. Had the bill been filed for a specific

performance of the contract of October, 1866, appellant would

have had, for the reasons given, no standing in a court of

equity. Equally unsubstantial is his position as a cestui que

trust, or an equitable mortgagor. Ranstead v. Otis etal. 52 111.

30, is not unlike this case.

We perceive no error in the decree, and all agree it should

be affirmed.

Decree affirmed.



1871.] Newman et at. v. Willitts. 519

S3rllabus. Opinion of the Court.

Sophia C. Newman et al.

Wells Willitts.

1. Creditor's bill—-for sale of life estate to satisfy a judgment at law.

Where a defendant in a judgment held a life estate in a tract of land and

sold the same to a third person without consideration, and he, at the re-

quest of his grantor, conveyed the same to her daughter: Held, that a

court of equity will give relief on a bill filed for the purpose of subjecting

the life estate to the payment of the judgment.

2. Error in the judgment. Nor does it matter, in such a case, that

the clerk assessed the damages on a default where there was a special count

on a note and the common counts in the declaration. If an error, a court

of equity will not hold the judgment void for that reason.

3. Execution—variance. Nor will a court of equity withhold relief

because the first execution, returned nulla bona, was issued for a less sum
than the judgment. Such a variance would be ground to have it set aside

in the court whence it was issued ; it was not void but only voidable.

Appeal from the Circuit Court of Mercer county ; the Hon.

Arthur A. Smith, Judge, presiding.

Mr. B. C. Taliaferro, for the appellants.

Mr. John C. Pepper, for the appellee.

Mr. Justice McAllister delivered the opinion of the

Court

:

This was a creditor's bill, filed upon a judgment recovered

by appellee, against Sophia C. Newman, at the April term,

1861, of the Mercer circuit court, for $814.85, besides costs.

The bill alleged that, on the 4th of October, 1861, an execu-

tion was issued upon this judgment, described in the writ as a

judgment for $800.85, and was returned nulla bona ; that, on

the 11th of August, 1864, another execution was issued and

returned in like manner; that Sophia C. Newman has a life

estate in certain real estate described in the bill, and in order

to defraud appellee she executed a deed of it to one J. Martin



520 Newman et al. v. Willitts. [Sept. T.,

Opinion of the Court.

without consideration, and the latter, at the request of the for-

mer, conveyed the same to Martha A. Newman, the daughter

of said Sophia C.

A stipulation was entered into, admitting the life estate in

Sophia C. Newman, and a homestead right, and that the life

estate had,.from the time of appellee's judgment, been subject

to the same, and that the deed from Sophia C. to Martin, and

from him to Martha A. Newman, were void as to appellee
;

the stipulation reserving to appellants the right to question

the validity of the judgment and avail themselves of the stat-

ute of limitations.

Two points are presented for the consideration of the court:

First—That the judgment upon which the bill is based was

irregular and void, because it appears, by the record in that

case, that there was one special count in the declaration upon

a promissory note, and the common counts ; that a default

was taken, and the court ordered that the clerk assess the

damages upon the count on the note without any withdrawal

of the common counts.

Second—That the first execution did not correspond with

the judgment, but was for $14 less, and that intermediate the

time of filing this bill and the hearing upon application to the

court at law by the appellee, the execution was amended by

order of the court so as to correspond with the judgment.

By the first point, appellants ask a court of equity to ques-

tion a judgment at law for irregularity, and upon a ground

which, this court has expressly decided, is not sufficient to

reverse the judgment upon error. Thompson v. Haskell, 21 111.

215.

A judgment at law may be impeached in equity for fraud,

but there is no case in which equity has ever undertaken to

question a judgment for irregularity. Shottenhirk v . Wheeler
,

3 Johns. Ch. 275.

The second point calls in question the validity of the exe-

cution. The variance between the amount stated in the exe-

cution and the judgment, was an irregularity which rendered
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the writ voidable and subject to be set aside upon the applica-

tion of the judgment debtor to the court whence it issued, but

was not void. Durham et al. v. Heaton, 28 111. 264.

Upon a creditor's bill, filed to obtain satisfaction of a judg-

ment after the return of an execution at law unsatisfied, the

court of chancery is not authorized to decide upon the regu-

larity of the judgment and execution in the court of law. But

in a proper case, the proceedings upon the creditor's bill will

be stayed a sufficient length of time to enable the defendant

to apply to the court at law for an order to set aside the judg-

ment or execution for irregularity. Sandford v. Sinclair, 8

Paige B, 373.

The points made being untenable, and this court perceiving

no error in the record, the decree of the court below will be

affirmed. Decree affirmed.

Home Mutual Fire Insurance Co., of Chicago,

v.

George Hauslein.

1. Insurance—policy—condition—violation of. A policy of insurance

contained a condition that, in case of any sale, transfer or change of

title, the insurance should be void and cease, unless assented to by the

company ; afterward the assured assigned the policj', with the assent of

the company, to a mortgagee, and afterwards the assured sold the property

to three persons, one of whom re-conveyed to him, and the other two exe-

cuted mortgages to secure the purchase money : Held, that the assignee

took the policy subject to the conditions it contained, and his equities con-

fer no right. If the assignor has lost all right of recovery, by violating

the conditions of the policy, the assignee occupies the same position.

2. It was a change of title in the property. The assured had agreed

that he would not change the title to the property, and if he did, the in-

surance should cease, and when the condition was violated, the policy be-

came void. Nor did the memorandum that the loss, if any, should be paid

to the assignee as his interest might appear, change the rights of the as-

signee.
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3. Parties—interest—legal rights. The assured, who held the legal

title, could not sue, because he had broken the condition of the policy.

The assignee could not sue because he was not originally a party to the

contract. The assignment could only pass an equitable interest, and he

could not sue in his own name for a breach.

Appeal from the Circuit Court of Cook county; the Hon.

John G. Rogers, Judge, presiding.

Messrs. Sleeper & Whiton, for the appellants,

Messrs. Dent & Black, for the appellee.

Mr. Justice Thornton delivered the opinion of the Court

:

The effect upon the policy, caused by the alienation of the

property insured, is the only question argued.

One of the conditions of the insurance, made a part of the

policy, was that, " in case of any sale, transferror change of

title in the property insured by the company, the insurance

shall be void and cease."

The title of the assured to the property, at the date of the

policy, is not questioned ; and the assignment to Seibert, the

mortgagee, was made with the assent of the company.

After the execution and delivery of the policy and the

making of the assignment, the assured sold and conveyed the

property to three other persons. One of them re-rconveyed to

him, and the other two executed to him mortgages to secure

the purchase money.

At the time the insurance was effected, the assured was the

absolute owner ; at the time of the fire he owned one-third,

and was mortgagee of two-thirds, of the property.

It has been fully settled by this court, that the assignee of

a policy takes it subject to the conditions expressed upon its

face; and his equities confer no right, if the assignor has lost

all right of recovery by a violation of any of the terms or con-

ditions of the policy. III. Mu. Ins. Co. v. Fix, 53 111. 151.

When the assignment was made, the assignee knew of the

condition in the policy providing for forfeiture in the event

of alienation, and his rights must be controlled thereby. His
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position is identical with that of the assured, so far as the

terms of the contract must govern the rights of the parties.

There was, unquestionably, a change of title in the property.

The absolute ownership of the entire property is easily dis-

tinguished from the ownership of one-third and a mortgage

of two-thirds. The interest, at the time of the insurance, and

at the time of the loss, was not the same.

The insured became a member of a mutual company, and

contracted that he would not make a sale of the property in-

sured, or change the title; and that if he did so, the insurance

should cease. The condition is plain, and we must interpret

the contract according to the intention of the parties, to be

gathered from the language employed.

Section fifteen of the charter of the company, which was

printed on the back of the policy, provided, in as absolute

terms as the conditions of the policy referred to, that the pol-

icy should be void upon any alienation, by sale of the prop-

erty or otherwise.

There can be but one conclusion, that, by the act of the

insured, the policy became void. Dix v. Mercantile Ins. Co.

22 111. 272; Hartford Fire Ins. Co. v. Ross, 23 Ind. 179; Fin-

ley v. Lycoming Mu. Ins. Co. 30 Penn. 311; Titfmore v. Ver-

mont Mu. Ins. Co. 20 Yt. 546.

But it is contended that the memorandum, that the loss, if

any, should be payable to the assignee, as his interest might

appear, shows that his interest was intended to be protected,

and that there was no sale or change of title affecting the inter-

est of the assignee.

The insured can not sue, because he has so acted as to for-

feit the policy. The assignee can not sue, for he was not a

party to the contract originally. In its nature, the policy was
only assignable so as to pass an equitable interest to the as-

signee. Even, as in this case, where the assignment was made
with the consent of the company, the assignee can not sue for

a breach, in his own name. Jessel v. Williamsburg Ins. Co. 3

Hill, 88.
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The assignment was made with the consent of the company,

but the condition of forfeiture upon alienation, without the

consent of the company, was still applicable to the assignee

as well as to the insured. The company did not waive the

effect of the breach of the condition.

The insured testified that he thought that he informed the

secretary of the company of the sale after it had been made,

and that he would bring the policy and have it transferred to

the purchaser, and the secretary replied, "All right."

The secretary testified positively that he never heard of

the sale until after the loss. The weight of testimony is de-

cidedly in favor of the company, that no information of the

alienation was communicated to its officers. The insured had

no distinct recollection of the fact, and he certainly would

have remembered if the communication had been made.

But this information, if given, was not a compliance with

section fifteen of the charter. That section made the policy

void, upon alienation, and required its surrender to the com-

pany; but it was provided that the grantee, or alienee, to

whom it may have been assigned, might have it confirmed,

with the consent of the directors, within thirty days after the

alienation, by giving security, to their satisfaction, for the

payment of the unpaid premium note.

The policy was forfeited, as to the insured party, by the

act of alienation ; and the communication of the fact, after

forfeiture, could not revive it; nor could it be a waiver. To

avoid the consequence of a sale, under this section, the knowl-

edge of the intention to sell should be brought home to the

company before the forfeiture has been absolutely accom-

plished ; or, if after alienation, notice is given of it, the pro-

viso of the section must be complied with by the alienee, un-

less the directors dispense with the security. Of this there is

no proof.

The confirmation, under this section, is for the benefit of

the alienee, and not for the benefit of the party who has lost

all his rights.
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Counsel for appellee have referred to a number of authori-

ties in favor of the position that the alienation was not of such

a character as to render the policy void.

In Stetson v. Mass. Ins. Co. 4 Mass. 330, -the article in the

policy did not declare that it should be void upon alienation.

The court held the articles imported a continuance of the con-

tract, notwithstanding alienation.

In Strong v. Man. Ins. Co. 10 Pick. 40, the policy did con-

tain the provision " that, if the property should be sold or

conveyed, the policy should be void." '

The sale was made by the act of the law, and without the

assent of the insured, and was mortgaged when the insurance

was effected. It was held that the insurable interest was not

divested by sale on execution of the equity of redemption, so

long as the right to redeem continued. Besides, the language

of the condition might properly be construed to mean a vol-

untary sale, and not a forced sale under the law.

In Power v. Ocean Ins. Co. 19 La. 28, after the sale the

property reverted by reason of the non-payment of the pur-

chase money.

In Trumbull v. Portage County Mu. Ins. Co., 12 Ohio, 305,

there was a mere agreement to sell, without any conveyance.

Titmore v. Vt. Mu. Ins. Co. 20 Vt. 546, was a conditional

sale only. The assured conveyed the property, and at the

same time took back a deed, to be void upon the payment of

so much money; but the grantor in the last deed never agreed

to pay the money.

In Lane v. Mu. Fire Ins. Co. 12 Me. 44, the assured took

back the goods sold, before the loss. The court, in effect, de-

cided that there was no alienation, but term the pretended

purchaser a mere tenant at will.

The authorities cited do not sustain the position taken in

behalf of appellee.

We think that the policy sued on is void, and the judg-

ment must be reversed and the cause remanded.

Judgment reversed.
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Syllabus. Opinion of the Court.

John H. Daniels

V.

Charles D. Wilber.

Measure op damages upon bill rendered. "Where a person, at the re-

quest of another, went to, and saw, the treasurer of a coal company, for the

purpose of negotiating the sale of a tract of coal land to the company,

and conversed with the treasurer on the subject, and was only engaged in

such employment not exceeding one day, and the owner subsequently sold

the land to the company, and the person who had seen the treasurer pre-

sented a bill for a specified sum for his compensation, but it was not paid:

Held, that the amount of such bill thus presented is the extreme limit of

any recovery he can have. It is the price he/fixes on the value of his com-

pensation and an admission that it is worth no more.

Appeal from the Circuit Court of Cook county ; the Hon.

John G. Rogers, Judge, presiding.

Messrs. Van Arman & Valette, for the appellant.

Messrs. Hardy & Herrick, for the appellee.

Mr. Justice Sheldon delivered the opinion of the Court :

This was an action of assumpsit, brought by Wilber against

Daniels, to recover for labor and service rendered by the for-

mer to the latter in and about the negotiation of a sale of cer-

tain real estate of Daniels.

The proof of any employment, at all, of Wilber by Daniels,

was not very satisfactory—there was no contract for the

amount of compensation pretended—but the claim and recov-

ery of compensation were upon a mere quantum meruit.

The service rendered by Wilber, and for which he claimed

compensation, as sworn to by himself, consisted in making a

journey from his home in Wilmington, 111., to Chicago, and

there holding an interview and conversation with a certain per-

son for the purpose of negotiating for the sale of certain coal
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lands of Daniels, all which, with Wilber's return home, occu-

pied only the whole or some part of a single day.

Daniels subsequently effected a sale of the land to a certain

coal company, of which the person with-whom Wilber had

the interview and conversation, was treasurer ; but to what

extent, if any, Wilber's services conduced to the sale, was dis-

puted and uncertain.

About six months after the conclusion of the sale by Dan-

iels, Wilber presented to him a bill in writing for the services

he claimed to have rendered in making the sale, in which bill

the price charged for the entire service for which the suit was

brought, was the sum of $1000.

The verdict was for $3750, upon which judgment was ren-

dered.

This deliberate estimate which Wilber himself, in view of

all the facts in the case, placed upon the value of his services

in the bill presented, was an admission of the strongest char-

acter that it was all that his services were reasonably worth

—

an admission so strong that, under the circumstances of this

case, and for aught that appears in this record to detract from

its force, we think it should constitute the utmost limit of any

recovery on the part of Wilber.

The court below should have set aside the verdict because

the damages were palpably excessive.

The judgment is reversed and the cause remanded.

Judgment reversed.
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Syllabus. Statement of the case. Opinion of the Court.

Nathan G. Hakding et al.

V.

John W. Dilley.

Promissory note—liability of indorser. It is not necessary in this State,

in order to fix the liability of the indorser of a promissory note to the in-

dorsee, that the latter should prove a demand upon the maker of the note,

a refusal to pay, and notice to the indorser of non-payment.

Appeal from the Circuit Court of Warren county ; the

Hon. Arthur A. Smith, Judge, presiding.

This was an action of assumpsit, brought by Nathan G.

Harding and Alvin Bryan against John W. Dilley, as in-

dorser of a promissory note made by one Seneca S. Lake, to

defendant, and by him indorsed to the plaintiffs. Upon a

trial in the circuit court judgment was rendered in favor of

the defendant, from which the plaintiffs appeal.

Messrs. Kidder & Norcross, for the appellants.

Messrs. Stewart & Phelps, for the appellee.

Per Curiam : In this case, the seventh instruction for the

defendant was, 'that the indorser of a note could not be held

without demand and notice. This, under our statute, was

erroneous.

The judgment is reversed and the cause remanded..

Judgment reversed.
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The Chicago, Burlington & Quincy Railroad Co.

James Magee.

1. Pleading—duplicity. Where a count in a declaration averred that

a railway company failed to fence its road, and that a train was run, con-

ducted and directed carelessly, whereby plaintiff's horse was killed : Held,

that plaintiff might recover on proving either ground ; that the declaration

was obnoxious to a demurrer for duplicity, but both grounds were trav-

ersed by filing the general issue.

2. Allegations and proofs. Where the plaintiff avers, in his decla-

ration, thai defendant carelessly " ran, conducted and directed" its train,

it is error to instruct the jury that they might consider, the condition of

the brakes employed. The action was for carelessness, and not for a failure

to properly equip their road.

3. It was error Xo instruct the jury that, if the road was not so fenced

as to prevent the horse from getting upon it, the)' were bound, under any

circumstances, to find for the plaintiff. There was evidence tending to show
that the horse came upon the road through an open gate. If this was true,

plaintiff could not recover, unless the gate had been so long open as to

raise the presumption that the servants of the company knew it, or to

charge them with negligence. The instruction excluded from the jury the

consideration whether, if the horse came through the open gate, the com-

pany was chargeable with carelessness.

Appeal from the Circuit Court of Henderson county ; the

Hon. Arthur A. Smith, Judge, presiding.

Mr. B. C. Cook and Mr. John J. Glenn, for the appellant.

Mr. J. W. Davidson, for the appellee.

Mr. Chief Justice Lawrence delivered the opinion of

the Court

:

This was an action brought by the appellee to recover the

value of a horse killed by one of defendant's trains. The
declaration has but one count, and in that the plaintiff avers

a failure to build and maintain a sufficient fence, as required
34—60th III.
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by the statute, and also avers that the defendant so carelessly

ran, conducted and directed its train that it struck and killed

the plaintiff's horse.

On the trial the plaintiff was permitted to introduce evi-

dence tending to prove both the grounds of liability alleged

in his declaration; and the court instructed, a recovery could

be had upon either ground, if the proof was sufficient. It is

now insisted this was error. The objection, however, is not

well taken.

The declaration wTas liable to a demurrer for duplicity, in

uniting in one count two causes of action. But the defendant

pleaded the general issue, and on the trial of the issue thus

made, the plaintiff was entitled to prove either of the causes

of action alleged in his declaration.

The third instruction for plaintiff does, however, go further

than is proper under the declaration. It tells the jury they

may, in determining the question of negligence, consider

whether the brakes were fit for use. The only common lav/

negligence averred in the declaration is, that the defendant

carelessly "ran, conducted and directed" its train. Under
this averment the jury had no right to consider any careless-

ness there may have been in the equipment of the train with

proper machinery. Central Military Trad R. R. Co. v. Rock-

afelloio, 17 111. 541.

The first instruction for the plaintiff also went too far, in

that the court told the jury, if they found the road was not so

fenced as to prevent the horse from going upon it, "they were

bound, under any circumstances, to find for the plaintiff."

There was considerable evidence tending to show the horse came

on the road through an open gate. If it did so, the plaintiff

could not recover, unless the gate had been so long open as to

justify the presumption that the defendant's servants knew

that fact, or as to charge them with negligence in not ascer-

taining it. III. Cent. R. R. Co. v. Swearingen, 47 111. 206.

It was error, therefor, to tell the jury, if the fence was in-

sufficient, their verdict must be for the plaintiff, under any
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circumstances. This instruction excluded from their consid-

eration the important question whether, if the horse came

through the open gate, the defendant was chargeable with

carelessness in connection with that fact.

For these errors, the judgment must be reversed and the

cause remanded.
Judgment reversed.

Samuel Bursts

V.

Thomas C. Nottingham.

1. Partnership—suit by one partner against another—token it will lie.

One partner can not sue another at law until there has been a dissolution

of the partnership, a final settlement of the affairs of the firm, a balance

struck and a promise to pay. Balances struck only preparatory to a settle-

ment are not sufficient. Until the final settlement is had, the remedy is in

equity. A statement of accounts between two of three 'partners, showing

the amount of profits that had been made, but which failed to state in

whose hands they were, the amount each partner was entitled to receive^

or whether the partners had received their capital stock put in, or had ac-

counted for funds, if any, drawn out by them, is not such an accounting

and settlement as authorizes one partner to sue another at law.

2. Settlement—evidence. Where one partner testifies a settlement was

had with one or two other partners, and he understood that a certain sum
was due him, but does not say it was found to be due on the settlement, or

that the other admitted such sum to be due, and testifies that the other

agreed to give his notes for what he owed, but the latter, in his tes-

timony, denies that any sum was found to be due, and that he was willing

to give his notes for what was due when it could be ascertained: Held,

this evidence fails to prove a final settlement and a balance struck. In

such a case, the remedy is in a court of equity.

Writ of Error to the Circuit Court of Kankakee county;

the Hon. Charles H. Wood, Judge, presiding.
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Mr. William Potter and Mr. J. H. Burns, for the plain-

tiff in error.

Mr. Thomas P. Bonfield, for the defendant in error.

Mr. Justice Walker delivered the opinion of the Court

:

This was an action of assumpsit, brought by defendant in

error, in the Kankakee circuit court, against plaintiff in error.

A trial was had by the court and a jury, resulting in a verdict

and judgment of $1000 against plaintiff in error, to reverse

which the record is brought to this court on error.

It appears that the parties to this suit were, for a time, part-

ners as suttlers for the army, and afterwards took one Robin-

son into the firm. This action was brought to recover a bal-

ance claimed to be due from plaintiff in error on a settlement

of the affairs of the firm. But it is urged by plaintiff in error

that the evidence fails to show a final settlement, the ascertain-

ment of the balance due, and a promise to pay the same. It

is the settled law of this court that one partner can not bring

an action in assumpsit against his late partner, unless, upon a

dissolution of the co-partnership, the partners account to-

gether, and a balance is stated in favor of one, and the other

agrees to make payment of such sum. The balance so found

must be a final settlement of all the partnership accounts, but

balances only struck preparatory to a final account are not suf-

ficient to form the subject matter of an action at law. Until

this is done,, the remedy is in equity. Davenjiort v. Gear, 2

Scam. 495; Frink v. Ryan, 3 Scam. 322; Oiadseyv. Harrison,

11 111. 151; Ridgioay v. Grant, 17 111. 117. And as a general

rule, such a settlement must be accompanied by a promise to

pay by the partner thus found indebted, to confer jurisdiction

on a court of law.

The question is, then, presented whether, in this case, it ap-

pears that there was such a settlement and promise. A writ-

ten statement signed by the parties was produced and read in



1871.] Burns v. Nottingham. 533

Opinion of the Court.

evidence, which states that it is a settlement between the par-

ties to this suit, but is not signed by Robinson, the other part-

ner. It states that it shows the profits of the concern. It

fails to state in whose hands the funds were
5
and there is no pre-

sumption that one partner has them rather than another, as

each has an equal right to retain them until there is a final

settlement.

This instrument does not fix any amount that each partner

is entitled to receive out of these profits ; nor does it appear

whether the partners had each received his share of the capital

stock put into the partnership, or what amount, if any-

thing, may have been drawn out by the several partners.

Although called a settlement, it is indefinite and wholly unsat-

isfactory as to the rights and liabilities of the several partners.

Again, Robinson was not a party to this statement, and if he

were, it fails to appear what portion of these profits belong to

him. This written statement is wholly insufficient to fix a lia-

bility for any sum on plaintiff in error.

When considered, the evidence of defendant in error is not

clear and satisfactory as to a settlement. He testifies that he

got the tin ware and collected the account of Robinson, and

that plaintiff in error paid him a watch at $100. He says the

settlement was made, and plaintiff in error owed him a bal-

ance of $1100, and agreed to give his notes. On cross-exam-

ination, he says he understood that Burns owed him $1100,

and that Burns proposed to give his notes to him and pay

them as they fell due. Defendant in error does not say that

plaintiff in error admitted that he owed him the $1100. He
says that sum was due him, and that he understood it to be

due him. He does not say that sum was founol due him on

settlement. And plaintiff in error swears that he told defend-

ant in error that he would pay him when he could ascertain

the amount he owed him; that he was willing to give notes,

horses, or anything else, if he could ascertain the amount; that

he wrote to Robinson for a statement of their accounts, but

did not receive it; that he had no other settlement except as
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shown by the written statement. He also states that their

clerk took the books, and he has no knowledge of what be-

came of them; that defendant brought the written statement

with him, and that he does not believe he owes defendant the

amount he claims.

In considering all the evidence, we fail to find that there

was a final settlement, a balance struck, and a promise to pay

the balance. It is nofshown by the written instrument, nor

is any amount fixed upon by defendant in error, which was

admitted by plaintiff in error as being due him; and plaintiff

in error denies that he agreed to any definite amount. This,

then, falls far short of the evidence of such a settlement of

the partnership affairs, and the striking of a balance, as

authorizes a recovery in an action of assumpsit for money had

and received. On the state of facts disclosed by this record,

the only remedy is in a court of equity.

The court below erred in overruling the motion for a new

trial, and the judgment of the court below is reversed and the

cause remanded.
Judgment reversed.

Chicago, Burlington & Quincy Kailroad Company

V.

John Riddle.

Evidence—admissions of an agent. The admission of an ngent can bind

the principal only when it is made in regard to a transaction then depend-

ing.

Appeal from the Circuit Court of Mercer county ; the Hon.

Arthur A. Smith, Judge, presiding.

Mr. B. C. Cook and Mr. H. Bigelow, for the appellants.

Messrs. Bassett & Connell, for the appellee.
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Mr. Justice Breese delivered the opinion of the Court

:

This was an action on the case to recover damages of ap-

pellants for killing a hog by a railroad train under their con-

trol.

The only point we have deemed it necessary to consider is,

the admissibility in evidence of statements made by Lampson,

the engine driver, made after the accident occurred. Lampson

was the agent of appellants for a particular purpose, and whilst

in the accomplishment of such purpose, his acts and declara-

tions made at the time would doubtless be evidence to charge

the principal. But his declarations made after the purpose for

which he was employed has been accomplished, or the act

done which he was required to perform, can not be given in

evidence against his principal, for they are no part of the res

gestce.

The rule is, that the admission of an agent can bind the

principal only where it is made in regard to a transaction then

depending. Whenever what he did is admitted in evidence,

then it is competent to prove what he said about the act while

doing it. Greenlf. on Ev. 146.

The testimony of this driver was material and produced the

verdict. For the error in admitting it, the judgment must be

reversed and the cause remanded.
Judgment reversed.
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ABATEMENT.
Plea in abatement.

1. Too late after plea in bar. In a suit against husband and wife

upon a promissory note executed by them jointly, the defendants

joined in a plea in bar to which a demurrer was sustained, after which

the wife pleaded her coverture in abatement: Held, the plea in abate-

ment filed b}r the wife came too late, as she had joined her husband

in the plea in bar, and it should have been stricken from the files.

Matter in abatement must be pleaded before pleas in bar, to be avail-

able. Thomas v. Lowy, 512.

ACCESSORIES.

In misdemeanors. See CRIMINAL LAW, 3.

ACCORD AND SATISFACTION.

Retraction of a slander.

1. In an action for slander it was held, the publication of a retrac-

tion satisfactoiy to the injured party does not constitute accord and

satisfaction, or release claim for damages, without express agreement

to that effect. Storey et al. v. Wallace, 51.

ACKNOWLEDGMENTS OF DEEDS.

Defective certificate.

1. How cured. A certificate of acknowledgment entitled simply
" county of New York," is insufficient, failing to show the State in

which the act was done, but is cured by the certificate of the county

clerk that the commissioner was duly commissioned for the city,

county and State of New York, residing in the county, and duty au-

thorized, etc. Hardin v. Osborne, 93.
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ACTIONS.

In case of distress for rent.

1. Remedies of the tenant. The action of replevin may be brought

to try the legality of a distress for rent, provided there is no sum
whatever due for rent; but if any sum, however small, is due, and

the distress is for a greater sum, or is excessive in regard to the

quantity of goods taken, or otherwise irregular, the remedy must be

by case. Hare v. Stegall, 380.

2. Where rent was in arrear, and property was distrained for its

payment, and after having the amount of rent due ascertained before

a justice of the peace, the constable making the distress sold the

property without first having it appraised, as required by the statute,

and after a tender of rent and costs, whereupon the tenant brought

an action with two counts in case for not returning the property, and

one in trover: Held, that trover will lie in such a case; that the stat-

ute requires the property to be appraised before it can be sold, and

the requirement must be observed. Tripp et al. v. Grouner, 474.

Suit at law as between partners.

Whether it will lie. See PARTNERSHIP, 8, 9.

ADMINISTRATION OF ESTATES.

Subsequent discovery and probate of a will.

1. After the appointment of an administrator. Where a person died

in the State of Pennsylvania, leaving a will, and having property and

creditors in this State, letters of administration were granted in this

State without it being known that there was a will, but on its discov-

ery it was probated and recorded, and the letters of administration

wrere revoked, and letters with the will annexed were granted to an-

other person : * Held, that the grant of the first letters was not void,

but voidable, and the acts performed by the first administrator are

binding in a collateral proceeding. Shephard v. Rhodes et al. 301.

2. Under our Statute of Wills, upon the revocation of letters of

administration on the discovery and probate of a will, the various acts

clone and performed under the first grant of letters are binding until

set aside in a direct proceeding. The court having jurisdiction of

the person and the subject matter, its act is not void in granting let-

ters, although it may have proceeded erroneously. Ibid. 301.

Suit by an administrator.

3. When he may sue in his own name—and whether he must prove his

fiduciary character. It has been held that, where a note is made spe-

cially payable to a party described as administrator or guardian, such
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party may bring an action in his own name to recover the money
secured thereby, and will not. be required to prove his fiduciary char-

acter. Words descriptive of such character, used in the instrument

sued on or in the pleadings, are immaterial, and need not be proved.

Lacock v. Oleson, 30.

4. So, in.an action to recover the price of personal property pur-

chased at an administrator's sale, the administrator may sue in his

own name, and if he describe himself in the pleadings as administra-

tor, lie need not, prove such words of description. Ibid. 30.

Application to sell land to pay debts.

5. Evidence, upon such an application, that one of the heirs had

purchased the interest of others, but whether before or after the com-

mencement of the proceeding did not, appear, nor whet her the pur-

chase had been consummated or the consideration paid, was too loose

to be considered by the court. Bursen et al. v. Goodxpeed, Admr. 277.

6. Adjusting equities. In a proceeding of this character the court

has no power to adjust the equities of the parties. The statute only

confers power to order the sale of the real estate, in a proper case.

Ibid. 277.

7. Limitation—within what time the application should be made—and

herein, when delay is properly accounted for. See LIMITATIONS, 3, 4.

1

8. Demurrer to the petition—disposition thereof on appeal to the cir-

cuit court. See PRACTICE, 3.

OllDER OP DISTRIBUTION.

9. Necessity of notice. In case of a surplus remaining in the hands

of an administrator' from the sale of lands directed to be sold to p;i3r '

debts, an order made by the probate court fofr its distribution, without

notice to those entitled thereto, is void. Long, Admx. v. Thompson,

Guardian, et al. 27.

10. Setting it aside at a subsequent term. Where a probate court

improperly made an order for the distribution of money in the hands

of an administrator, without notice to those entitled thereto, there

having been no final settlement of the 'administration, and nothing

done under the order of distribution, the whole matter was in fieri,

and it was competent for the probate court, on notice to the adminis-

trator, to set aside such order at a subsequent term. Ibid. 27.

Time for presenting claims.

Of the limitation of two years. See LIMITATIONS, 1, 2.

ADOPTED CHILD. See PARENT AND CHILD.

AGENCY.

Op a special agency.

1. A special agent, to bind his principal, must act within the spe-

cial authority conferred, and a party purchasing of such agent is
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bound, at his peril, to know the extent of the agent's authority. Bax-
ter v. Lamont, 237.

2. A party authorized another by letter to sell for him a certain

tract of land. The portion of the letter creating the authority was as

follows: "My terms are, parties purchasing it to assume the mort-

gage now on it, due in one and two years from the twenty-second day

of last March, of $5,275, the balance to be paid to me, one-third cash,

the rest in one and two years, at eight per cent. Now, if you can sell

it on those terms within a few days, you can sell it for $800 per acre

net." The agent contracted a sale of the premises at $850 per acre on

substantially the above terms, but with a condition giving the pur-

chaser an option whether or not he would complete the purchase,

allowing him thirty days after he was*furnished with an abstract of

the title, in which to decide, and with a further condition that, in case

the title was not perfect, the vendor should pay $2000 and all other

damages and expenses. In an action by the purchaser against the

vendor to recover damages for a failure to conve}' in compliance with

the terms of the contract, the above conditions were regarded as

exceeding the agent's authority, and hence the contract was not bind-

ing on the principal. Ibid. 237.

Admissions and declarations op an agent.

3. Whether Uncling on the principal. See EVIDENCE, 7, 8.

ALIMONY. See DIVORCE, 5, 6.

ALLEGATIONS AND PROOFS. See PLEADING AND EVI-

DENCE, 1 to 10.

AMENDMENTS.'

Certificate of publication in attachment.

Amendment thereof after a reversal of the judgment—of its effect. See

ATTACHMENT, 7.

APPEARANCE.

Entered by attorney.

1. A court acquires jurisdiction of a party be3^ond reach of its

process, on entry" of appearance by attorney. Martin v. Judd, 78.

2. The authorit}' of an attorney appearing in open court, will be

presumed to be regular until the contrary is shown. But in vacation,

authority to confess judgment must affirmatively appear; no pre-

sumption will be indulged as to his authority. Ibid. 78.
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ARBITRATIONS AND AWARDS.*
Of the submission.

1. It ; s indispensable to the jurisdiction of courts to render judg-

ment upon an award of arbitrators that the submission be executed

with the formalities of, and contain, in substance, what is required by

the statute. Moody v. Nelson et al. 229.

2. A submission under the 1st section of the chapter of the Revised

Statutes, entitled "Arbitrations and Awards," which authorizes per-

sons to submit to the award of arbitrators any controversy existing

between them, not in suit, it appearing the submission was not at-

tested by any witness, was regarded as insufficient to confer jurisdic-

tion on the court to render judgment upon the award. Ibid. 229.

3. The submission recited : "And it is hereby further agreed and

understood, by and between the said parties, that this submission

shall be made a rule of the circuit court within and for the county of

Kane aforesaid:" Held, such language was not equivalent to an

agreement that a judgment should be rendered upon the award made
pursuant to the submission, as provided by the statute. Ibid. 229.

Evidence taken by two op three arbitrators.

4. Where matters in difference were submitted to the award of

three persons, two of whom heard the evidence of a sick witness, re-

.dnced it to writing, and all considered it in connection with the other

evidence : Held, that as the evidence of the witness, taken in the

presence of the attorney who now objects, was fairly taken and no

objection was made at the time, or before the arbitrators, there was

no injury sustained, and the award can not be set aside, under the

circumstances, for such an irregularity. White v. RoMnson, 499.

5. Had there been any fraud, misconduct or misrepresentation, it

would have been otherwise. Ibid. 499.

6. This case distinguished from Smith v. Smith, 28 111. 56, as in that

case no rights were waived, whilst in this there were. Ibid. 499.

ASSIGNMENT.

Assignment in blank.

1. An instruction, where the suit is by an assignee of a note, an-

nouncing that a note is indorsed in blank when the name of the in-

dorser is simply written on the back of the note, leaving a space over

the signature to insert the name of the indorsee or subsequent holder,

and that whilst the indorsement remains blank the note may be passed

by mere delivery, and the indorsee or other holder has authority to

demand payment, or to make it payable to himself or to another per-

son, is proper, and should be given. It is error to refuse it. Palmer

v. Marshall, 289.
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2. It is not error, in such a case, to instruct the jury that if the

note was placed in the hands of an agent for coUectioL, indorsed in

blank, and it was purchased of the agent in good faith, the holder can

recover, unless the note was past due when purchased, and had been

paid. In such a case, if purchased after maturity in good faith, and it

had not been paid, it could be enforced. Or, if purchased under

the supposed circumstances before it was due, its payment could be

enforced although it had been paid. Palmer v. Marshall, 289.

Liability of assignor of promissory note.

3. Pre- requisites thereto. It is not necessary in this State, in order

to fix the liability of the indorser of a promissory note to the indorsee,

that the latter should prove a demand upon the maker of the note, a

refusal to pay, and notice to the indorser of non-payment. Harding

et al. v. Dilley, 528.

Of a right of action,

4. Whether assignable. The bare right to file a bill in equity grow-

ing out of the perpetration of a fraud on a party, is not assignable,

being contrary to public policy and savoring of the character of

maintenance. Neither is the right of action for a tort assignable. The

assiguor must have a substantial right, and not a mere naked right to

overset a legal instrument or to maintain a suit. Norton v. Tuttle

et al, 130.

Lease.

5. Whetiier assignable. See LANDLORD AND TENANT, 1, 2, 3.

Assignee of notes secured by mortgage.

6. Of his poicer to sell under the mortgage, and to exercise the option

to declare the whole debt due. See MORTGAGES, 7, 8.

Assignee of policy of insurance.

7. Of his rights. See INSURANCE, 3, 4; PARTIES, 2.

Of a life insurance policy.

8. Assignment thereof by the wife, for tohose benefit it was issued. See

INSURANCE, 16, 17, 18.

ASSIGNMENT FOR THE BENEFIT OF CREDITORS.

Whether fraudulent.

1. While courts will sustain assignments preferring creditors, they

are ever watchful to prevent conditions onerous, burdensome and dis-

criminating, and which must result in giving the debtor control of a

large part of the assigned property, and enable him to defeat the

avowed purpose of the conveyance. Such conditions should always

taint the instrument with fraud. Hardin v. Osborne, 93.
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ASSIGNMENT FOR THE BENEFIT OF CREDITORS.

Whether fraudulent. Continued.

2. Thus, the reservation of a use or benefit to the grantor avoids

the assignment. Hardin v. Osborne, 93.

3. Thus, where the deed of assignment excludes from its benefits

all creditors residing at great distances, who do not signify their ac-

ceptance within a fixed time, which, under the circumstances, is un-

reasonably short, especially while relieving resident and preferred

creditors from the necessity of any acceptance. Ibid. 93.

4. Thus, when unusual conditions and restrictions are imposed

upon a trustee, delaying his action and dictating when and how he

may sell, evidently intended to enable the debtor to control the exe-

cution of the trust. Ibid. 93.

Excess of authority in trustee.

5. If the assignee is invested with power which the law would not

give, and it is absolute and improper, the assignment must be held

void. Ibid. 93.

Restrictions upon the trustee.

C. If the directions given and the restrictions imposed are not in

affirmance of the legal duties and obligations of the trustee, and do

not promote the interests of creditors, but tend to their injury, the

assignment can not be sustained. The trustee must be left free to act

in accordance with the rules and principles which govern trustees in

similar cases. Ibid. 93.

ATTACHMENT.
The remedy is statutory.

1. An attachment is not a proceeding at common law; it exists and

is conferred alone by the statute, and is in derogation of the common
law. It derives all its validity from the statute, and in all essential

particulars must conform to its requirements, and where there is not

personal service, notice by publication is as essential to jurisdiction as

the issue of the writ and the levy on property, and the authority must

be strictly pursued. Haywood v. Collins et al. 328.

Of the notice.

2. Necessity thereof. It is a principle of natural justice that a per-

son must have notice of some kind before his propert3r shall be bound

by a judicial sentence. Without this principle is enforced, the right

to possess and enjoy property can not be sustained, and our attach-

ment law has, in accordance with this well settled rule, required no-

tice, either by service or by publication. Ibid. 328.

3. By a levy of the writ on property, the court acquires jurisdic-

tion of the subject matter, but there must also be jurisdiction of the
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person of the defendant in some of the modes known to the statute,

and without it the judgment will be void, and its validity may be

questioned collaterally. And the facts showing jurisdiction must
appear on the face of the proceedings. Hayicood v. Collins et al. 328.

4. Of its sufficiency. Where a writ of attachment was sued out

against a non-resident, sent to another county, levied upon lands, but

returned not found as to the defendant, a judgment was rendered at

the return term against the defendant, but the court did not find there

was notice, either actual or constructive, and there was no personal

service, and the notice of publication filed did not purport to be signed

by the publisher or printer of a newspaper : Held, the notice was
fatally defective, and the court thereby acquired no jurisdiction of the

person of defendant, and the judgment was void. Ibid. 328.

5. Proof of publication—in loliat manner made. Proof of publica-

tion may be made in some other mode than by a certificate of the

printer or publisher, but when the latter mode is adopted it must con-

form to the requirement of the statute. The certificate of a person

not appearing to be the printer or publisher of a newspaper, does not

comply with the statute; nor will any presumption be indulged, but

the fact must appear. And where there is not a proper certificate, and

the court does not, in its judgment, find that notice of some kind was

given, the judgment can not be sustained. Ibid. 328.

6. Where there has been an effort to procure service by publica-

tion, and the publisher's certificate is insufficient, the judgment re-

versed, and the defendant files a bill to set aside sales under the judg-

ment as a cloud on his title, the judgment which was void for want

of proof of service can not be rendered valid by the evidence of the

printer or publisher that the publication was legally made ; that must

appear from th,e certificate of the printer or publisher, or by the find-

ing of the court. It can not be shown by parol in a collateral pro-

ceeding. To permit it, would be violative of all the rules of evidence
;

would destroy all the safeguards to purchasers at judicial sales ; ren-

der records useless, and open wide the door to fraud and perjury.

Ibid. 328.

7. Amending certificate of publication after a reversal of the judgment
—effect thereof. Where a judgment in attachment was rendered with-

out evidence of publication, and without personal service, and error

was prosecuted and the judgment reversed and the cause remanded,

and the note upon which the judgment was rendered was withdrawn

and no further trial was had in the attachment case, and the defend-

ant in the attachment suit filed a bill to set aside the deeds on a sale

under the judgment in attachment as a cloud on his title, and after the

bill was filed, plaintiff in the attachment, ten years after the rendition
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of the judgment, on leave of the court, but without notice to defend-

ant, filed an amended certificate of publication: Held, that the judg-

ment being reversed and the cause remanded, and no trial subsequent-

ly had, there was no judgment existing; the amendment did not re-

vive it. The plaintiff should have re-docketed- the suit in the court

below, and by proof on the trial, or by default, obtained another judg-

ment, and failing to do so for such a length of time, there was an

abandonment of the cause. But had the case been reinstated after it

had gone from the docket five years, notice should have been given to

the defendant.

The suit was in attachment, and it was under the statute that it

commenced and progressed, and the reversal of the judgment did not

change it to a common law proceeding; the judgment, as it stood

when the sale was made, was under the statute and must be tested by

its provisions, and if void, the purchaser acquired no title. Haywood

v. Collins et al. 328.

Attachment for contempt.

Nature of the process. See CONTEMPT, 2.

BILL OF LADING.

Of its transfer.

As a meansfor the delivery of goods. See PLEDGE, 2, 3.

BONDS.

Replevin bond.

Its requisites. See REPLEVIN, 2.

BRITISH STATUTES.

In aid of the common law.

How far in force in this State. See STATUTES, 2 ; LANDLORD
AND TENANT, 1, 2, 3.

BURDEN OF PROOF. See TELEGRAPHY, 6.

CARRIERS.

Of delay in transportation.

1. Duty and liability of a carrier in that regard. A railway com-

pany having received a large quantity of wool for transportation to

Boston, carried it to within fifty miles of the terminus of their road,

where, owing to the obstruction of the road with which it connected

on the route to Boston, from snow, the wool was stored for two
months, within which time the price declined in the Boston market:

Held, that the company were liable, if for no other reason, because the
35—60th III.
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agents of the company knew that the road was so blocked with

freight that the wool could not go through in a reasonable time, and

failed to inform the shipper of the fact, that he might have either sold

at the point whence shipped, or have selected another route if he had

so chosen. The Great Western Railway Co. of Canada v. Burns et al.

284.

2. The company, as a common carrier, having received the wool

without giving notice, were required to cany it through in a reason-

able time or respond in damages growing out of the delay. Ibid. 284.

3. The company were liable for another reason: When they

stored the wool, there were twelve hundred carloads of freight stored

ahead of the wool, and when the track of the other road was cleared

and freight could be shipped through, there was sent forward nine-

teen hundred car loads before this wool was reshipped. The wool

should have been reshipped in its turn, and the road had no right to

give freight, shipped after it was, the precedence. Nor was the fact,

that a portion of the latter shipments were perishable freight and live

stock, a\\y legal excuse for the delay in reshipping the wool, as they

should have declined to receive such freight until it could be sent

through without delaying freight having the precedence. Ibid. 284.

4. Nor is it any defense that the wool was shipped from the ware-

house in which the company had stored it, in advance of other goods

stored there before the wool, and having the precedence, as, if the

company had received no new freight until the blockade was re-

moved, the wool would have gone through several weeks earlier than

it did, and this is the real ground of the liability of the company. A
common carrier has no right to store a part of the freight received for

transportation, and leave it there whilst he receives new freight and

sends it through, and when it- does so it must make compensation to

parties injured' thereby. Ibid. 284.

Delivery of goods beyond their own lines.

5. Liability of carriers in respect thereto. Where goods are deliv-

ered to a railroad company for carriage, marked to a particular place,

and beyond the terminus of <their line of road, the company receiving

the goods are bound to carry them to the place of destination. To
that extent is their undertaking at the common law, but they may, by

express agreement, limit their liability to their own route and to its

terminus. Chicago & Northwestern Raihcay Co. v. Montfort et al. 175.

6. Receipt of the carrier as a contract. See CONTRACTS, 8.

CASE.

Whether the action will lie.

Infawr of a tenant in case of an improper distress. See ACTIONS, 1
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CAVEAT EMPTOR.

As applied to judicial sales. See SALES, 12, 13.

CHANCERY.

Denying allegations of bill by affidavit. .

1. Not allowable. Where, in a suit for an injunction, there appeared

in the record an affidavit of the defendant denying- the allegations of

the bill'upon which the injunction was sought, but the affidavit ap-

peared to have been filed on the day the writ of injunction was

awarded, it was held, that the practice in this State did not admit of

such an affidavit, made out of court, to be thus brought into the

record, and such affidavit had no such place in the record as to entitle

it to consideration by this court. Ilickey v. Stone et at. 458.

Motion to dismiss a bill.

2. And herein of the office of a demurrer. In chancery, a motion to

dismiss the bill has the effect of a demurrer to the bill for want of

equity, and such a motion may be regarded as an oral demurrer. Ibid.

458.

3. The office of a demurrer in chancery is to bring the merits of

the case before the court. It admits all the facts well pleaded, and

asks the judgment of the court, if, upon the facts so admitted, the

complainant is entitled to the relief he asks, or to have the matters of

the bill adjudged in his favor. Ibid. 458.

4. The same is the office of a motion to dismiss. It admits the facts

alleged in the bill and calls for the judgment of the court upon them.

Ibid. 458.

Dismissal of bill as to one party.

5. Effect thereof on the jurisdiction of the court in regard to such

party. See USURY, 4.

Removing cloud upon title.

6. Invalid tax title. A party in possession may maintain a bill to

cancel an invalid tax title and certificate of purchase as a cloud on his

title. Barnett v. Cline, 205.

7. What terms. In such a case, the court will require the com-

plainant to pay the purchase money at the tax sale, and all taxes sub-

sequently paid on the land with six per cent interest, as conditions to

granting the relief sought. Ibid. 205.

8. It is error, on granting relief in such a case, to require the

holder of the tax title to release his title to complainant. The court,

in such a case, should simply restrain the holder of such title, his

heirs and assigns, from ever asserting the same. Ibid. 205.
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Creditor's bill.

9. For sale of life estate to satisfy a judgment at laic. Where a de-

fendant in a judgment held a life estate in a tract of land and sold the

same to a third person without consideration, and he, at the request

of his grantor, conveyed the same to her daughter: Held, that a

court of equity will give relief on a bill filed for the purpose of sub-

jecting the life estate to the payment of the judgment. Newman et al.

v. Willitts, 519.

10. Effect of error in the judgment. Nor does it matter, in such a

case, that the clerk assessed the damages on a default where there was

a special count on a note and the common counts in the declaration.

If an error, a court of equity will not hold the judgment void for that

reason. Ibid. 519.

11. Variance in the execution. Nor will a court of equity withhold,

relief because the first execution, returned nulla bona, was issued for a

less sum than the judgment. Such a variance would be ground to

have it set aside in the court whence it was issued; it was not void

but only voidable. Ibid. 519.

Preserving evidence in chancery.

12. Where the chancellor gives a certificate of evidence heard on

the trial, and it is not sufficient to sustain the action of the court, the

decree will be reversed, notwithstanding it finds and recites facts that

are sufficient. In such a case, the certificate of evidence must con-

trol. Grob v. Cushman, 201.

Answer need not be sworn to.

13. In suit for divorce—and herein, of its effect as evidence if sworn

to. See DIVORCE, 4.

Contracts against public policy.

14. Remedy in respect to them. See CONTRACTS, 4, 5.

Correcting mistakes.

15. Remedy in chancery. See MISTAKE, 1, 2.

Rescission of contracts.

16. As between husband and wife, where the latter procures a convey-

ance upon a threat of abandoning her husband. See HUSBAND AND
WIFE, 3.

Decree upon construction service.

17. Opening the same. See DECREE, 1, 2, 3.

Specific performance.

18. Of a promise by an insurance agent to endorse on the policy con-

sent to a sale of the property after it was made. See INSURANCE, 5, 6.
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CLERK OF CRIMINAL COURT OF COOK COUNTY.

Tenure op his office.

Under constitution of 1870. See OFFICERS, 2.

CLOUD UPON TITLE. See CHANCERY, 6, 7, 8.

COLOR OF TITLE. See LIMITATIONS, 7 to 11.

COMMON LAW.

And British statutes in aid thereof. See STATUTES, 2.

CONSIDERATION.

When sufficient.

1. Where a person, being indebted, conveyed his property, real

and personal, to a trustee, to be sold for the payment of his debts, and

a portion of the real estate was conveyed to his principal creditors in

satisfaction of their claims : Held, that those debts formed a sufficient

consideration to support the conve3^ance, although the proceeds were

not applied on all of the debts. Finley et al. v. McConnell, 259.

Failure of consideration.

2. What amounts to. Where property constitutes the consideration

of a note, there can be no failure of the consideration, unless there is

a warranty of the soundness or quality of the property, or a know-

ingly false representation made in regard to it. Leggat et al. v. Sands'
1

Ale Brewing Co. 158.

Failure or partial failure of consideration.

3. Must be specially pleaded. See PLEADING AND EVIDENCE,
11.

Want op consideration.

4. Promise of an insurance agent to endorse on the podcy consent to a

sale of the property after it was made. See INSURANCE, 6.

CONSIGNOR AND CONSIGNEE.

Control of the former over his own property. See PLEDGE, 2.

CONSTITUTIONAL LAW.

Special charters for towns.

Under constitution of 1848. See CORPORATIONS, 3.

Jurisdiction of criminal court of Cook county.

Under constitution of 1870. See HABEAS CORPUS, 3 to 8.

Clerk of criminal court of Cook county.

Tenure of his office under constitution of 1870. See OFFICERS, 2.
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Commutation with a street railway.

In respect to improvements upon the street. See SPECIAL ASSESS-

MENTS, 16.

Op the title of private or local laws. See STATUTES, 1.

Sale for delinquent taxes.

By whom to be made—section four of article nine of the constitution

construed in Hills v. City of Chicago, 86. See TAXES, 1 to 8.

Special assessments.

Of the rule of equality between burdens and benefits. See SPECIAL
ASSESSMENTS, 10, 11.

CONSTRUCTION.

Op the adoption of foreign statutes.

Together with their construction. See STATUTES, 2.

CONTEMPT.

In a court of law and chancery.

1. Difference in the practice. In a court of law, the defendant may
clear himself of a contempt by his answer, and be discharged; but in

equity, the defendant's answer to interrogatories may be contradicted

and disproved by the adverse party. Buck v. Buck, 105.

2. Attachment for contempt—nature of the process. The attachment

for this kind of contempt—disobedience to an order to pay money—is

rather a civil execution for the benefit of the injured party, though

carried on in the shape of a criminal process for a contempt of the

authority of the court. Ibid. 105.

3. Evidence admissible. In such a proceeding, the adverse party

may avail himself of the evidence of defendant as in a civil case.

Ibid. 105.

4. Replication to interrogatories. The rules of chancery practice do

not require a replication to an answer to interrogatories filed in a pro-

ceeding for contempt. Ibid. 105.

DISOBEYING: writ of habeas corpus. See HABEAS CORPUS, 10,

11, 12.

CONTINUANCE.

Absent witness.

1. Requisites of the affidavit. It is not error to refuse a continuance

where the affidavit fails to state that the party has no other than the

absent witness by whom he could prove the facts relied on by the

party. Jarvis v. Shacklock et al. 378. -
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Illness of counsel.

2. Where a case was called, and passed because of the illness of

the counsel, and nearly three weeks afterwards the case was again

called for trial and a motion was made for a continuance by defendant

because his counsel was sick, and the court can see that a fair trial

would be prevented by illness of counsel, the case should be con-

tinued; but where there are no questions of law, but simply a ques-

tion of fact, and the evidence is in a small compass, and another

attorney could be readily informed of the character of the case, and

the defendant was himself an attorney, it is not error to refuse a con-

tinuance. Jarvis v. Shaddock, 378.

Admitting truth of affidavit.

3. Construction of practice act and of the act of 1869, amendatory

thereof. On a trial for a riot, the defendant filed an affidavit for a con-

tinuance, which contained sufficient grounds for allowing the motion,

but the State's attorney offered to admit that the witnesses, if present,

would swear to the facts contained in the affidavit, whereupon the

court overruled the motion and required the parties to proceed to trial

on such admission : Held, the court erred, as the act of 1869 is but an

amendment of the practice act, and does not apply to criminal trials;

but that the court might property, in such a case, permit the prose-

cuting attorney to admit the absolute truth of the affidavit, without

the right to contradict its truth, and require the defendant to go to

trial, but in doing so it would not be under the practice act, but be-

cause the court could see that the defendant would not be prejudiced.

Van Meter et al. v. the People, 168.

CONTRACTS.

Contract against public policy.

1. In respect to the location of a railroad. Two persons owning a

tract of land on the line of a railroad, contracted with the president of

another road then being constructed, and a firm of individuals who
had contracted to build that road, to lay the land off in town lots, and,

after selling lots to the amount of $4800, to conve3r to the president

of the road and to the construction company an undivided half of the

remaining lots. The president and the individuals composing the

construction compan}' were to pay no money, but agreed to "aid,

assist and contribute to the building up of a town on said land:"

Held, that if this contract was made to secure the location of the road

at a place where it would not be of the greatest benefit to the stock-

holders of the road, then it wTas in the nature of a bribe, and can not

be enforced; or, if the place where the parties agreed the road should

be located, which was afterwards done, was the route best calculated
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to promote the interest of the stockholders and the public, and the

officers of the company were professing to hesitate between it and

another line to procure the agreement, that was a fraud, and the con-

tract can not be enforced in equity. Bestor et al. v. Wathen et al. 138.

2. When the legislature grants a company a charter for the purpose

of constructing a railway, the grant is made because it is supposed

the road will bring certain benefits to the public; and when subscrip-

tions are made to build such a road, it is with the understanding that

the officers entrusted with its construction will so locate the line and

establish its depots as to bring the highest pecuniary profit to the

stockholders, compatible with a proper regard to the public conve-

nience. These alone are the considerations which should control the

action of the president and directors of the road, and so far as they

permit their official action to be swa}red by their private interest, they

are guilty of a breach of trust towards the stockholders, and a breach

of duty to the public. Ibid. 138.

3. If such a contract was entered into when the. line adopted was

only equally as good as another, then neither the company nor the

public were injured, yet the company made their power instrumental

of private emolument in a manner which a court of equity will not

sanction. Public policy forbids the sanction of such contracts. Ibid.

138.

4. Remedy in respect to such contracts. A court of equity will not

enforce a contract resting upon the delinquency of such officers, or

tending to produce it. Ibid. 138.

5. Where, in such a case, the defendants file a bill to have the con-

tract set aside as a cloud on their title, it is error in the court to grant

the relief. Having entered into a contract, the effect or the tendency

of which was to induce the other parties to commit ;i breach of duty,

they are not entitled to the relief sought. Ibid. 138.

Mutuality.

6. The owner of certain lands contracted to sell to another at a

specified price. The vendor was to receive in payment for the same

$50, cash in hand, and so soon as the vendee was satisfied with the

title, a conveyance was to be made to him, when he was to pay the

purchase money according to the terms of the agreement: Held,

there was no mutuality in the contract for which the vendor could be

compelled to perform. Baxter v. Lamont, 237.

Receipt.

7. Whether it amounts to a contract. Where, upon the delivery of

grain, a receipt is given therefor, subject to the market price of corn,
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on its return to the person giving it, by a day named, and storage to

be paid, and on the back of the receipt there were dates and figures

showing other deliveries at different times, and there was evidence

tending to show that the person did not call for a receipt, but only

for a memorandum of the dates, and amounts delivered, and that the

person to whom it was given did not know its contents, it was for the

jury to say whether the receipt expressed the contract of the parties,

and whether the amounts indorsed on the back of the receipt were to

be subject to the same terms. McEicen v. Morey, 32.

Receipt of a carrier.

8. As the contract of the shipper. Where a shipper of goods by

railroad takes a receipt from the company, containing conditions re-

stricting their liability to their own line of road, if he accepts it with

a full knowledge of such conditions and intending to assent to them,

it becomes his contract as full}' as if he had signed it. Chicago and

Northwestern Railway Co. v. Hontfort et al. 175.

Contract construed.

9. As to price to be paid. Where one party said to another, when
he got ready to shell his corn, haul it to his warehouse in Seneca and

he would make it satisfactory as to price, and the corn was hauled and

delivered at the warehouse, the law implies a contract to pay the mar-

ket price at the time and place of delivery, for which a recovery may
be had. McEtoen v. Morey, 32.

Exemption of a street railway.

10. From certain assessments—validity of such a contract, and of its

construction. See SPECIAL ASSESSMENTS, 15, 16.

Restricting liability of telegraph companies.

11. To what extent alloioable by contract. See TELEGRAPHY,
2, 3, 4.

CONVEYANCES.

Delivery of a deed.

1. The delivery of a deed need not be made by the grantor him-

self, nor is it indispensable that it be made to the grantee. If made to

any person for the grantee, and it is absolute and not conditional, his

assent will be presumed. Thompson v. Candor, 244.

2. Where a party proposes to make a donation of a tract of land to

an educational institution, makes a deed thereto and hands it to one
of the trustees who was superintending the erection of the buildings
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thereon, but imposes no conditions and gives no directions in refer-

ence to the deed, and subsequently dies, the presumption is that he

intended to deliver the deed. Thompson v. Candor, 244.

3. The deed, in such a case, takes effect from the time it is deliv-

ered to the trustee, and not when it is handed by him to the secretary

of the institution ; no act was to be done by the company, and they

were in possession and engaged in erecting a building thereon when
the deed was made. This was evidence of an intention to deliver and

to accept, and the intention must control. Ibid. 244.

Acknowledgment of deeds. See that title.

CORPORATIONS.

In what manner they may act.

1. Assent of the Board' of Trustees of the Illinois and Michigan

Canal to the work of deepening the canal as proposed by the city of

Chicago, under the act of 1865, was not required to be given upon a

formal meeting of the board in its corporate capacity, but the written

or verbal assent, or mere acquiescence of its members, was sufficient

for the purpose of charging the city with consequences growing out of

possession. City of Chicago v. Joney, 883.

Organization under the general law.

2. Where parties endeavor to organize a corporation for educa-

tional purposes, under the general law, adopt a name, elect trustees,

and organize by electing a president and officers, and the trustees had

acted for 3'ears in managing the property, had leased and mortgaged

it, and expended a large sum of money in its improvement, these acts

constitute it a corporate body de facto, and the regularity of its organ-

ization can not be questioned collaterally. Such irregularity can only

be questioned' by quo warranto or scire facias. Thompson v. Candor,

244.

Municipal corporations.

3. Special charters for towns—under constitution of 1848. The con-

stitution of 1848, by authorizing the adoption of township organiza-

tion, did not prohibit the general assembly from creating towns with

special charters. In the absence of such a limitation, that body had

power to create municipal corporations, as well in regard to a town

six miles square, as to a village with less territory. Greeley et al. v.

The People, 19.

4. Power to erect a town hall. Under a charter creating a general

municipal government, with all the ordinary machineiw thereof, snch

a body lias the power to erect a town hall in which to hold town

meetings, elections, and for other .corporate purposes, and whether



INDEX. 555

CORPORATIONS. Municipal corporations. Continued.

such a building is necessary, is a question that must be left, in a great

degree, to the people and the officers, and an application of the fund

raised b}' special assessment to such a purpose, in the absence of evi-

dence, will not be held such a perversion of the fund as is not included

in the provisions of the charter. Greeley et al. v-. The People, 19.

5. Duty and liability of cities in regard to the safe condition of streets

and sidewalks. See HIGHWAYS, 6 to 9.

COUNTY CLERKS.

Op their pees. See FEES, 3.

CREDITOR'S BILL. See CHANCERY, 9, 10, 11.

CRIMINAL LAW.

Street walkers at night.

1. At common law, peace officers were authorized to arrest street

walkers, and they were liable to punishment as for a, misdemeanor,

and the common law is in force in this State as to such offenses.

Ililes v. Weston, 361.

2. Where persons were seen in the night time for a considerable

time, in the street near to a person's house, apparently examining it,

and would separate when persons passed, and then come together

again, aud the occupant of the premises found and brought to the

place two policemen, who found a person there who, when accosted

by them, stated he had been there two hours, and was thereupon ar-

rested Wythe policemen: Held, that such facts should mitigate the

damages, if not justify an imprisonment, although the person arrested

had but come to the place at the time lie was arrested. Ibid. 361.

Accessories.

3. In misdemeanors. Our statute, in reference to accessories before

the fact, applies to misdemeanors, although it uses the word "crimes."

A misdemeanor is a crime, all hough not of the gravest character. In

misdemeanors, all accessories before the fact are principals at common
law as well as under our statute, and as such are punishable. Van
Meter et al. v. The People, 168.

Reasonable doubt.

4. What amounts to. A reasonable doubt, beyond which the jury

should be satisfied in a criminal case before finding the accused guilty,

is one arising from a candid and impartial investigation of all the evi-

dence, and such as in the graver transactions of life would cause a

reasonable and prudent man to hesitate and pause. May v. The Peo-

ple, 119.
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Evidence in criminal cases.

5. As to the time a warrant was issued. In a criminal prosecution

where a question arose as to the time when the warrant for the arrest

of the accused was issued, the testimony of a police officer in respeci

thereto given months after the event, the witness undertaking to state

the time of issuing the warrant without its heing produced and with-

out having recently ascertained the time by any reference to the

record of the proceedings, was regarded as of too uncertain a charac-

ter to be relied upon to establish the guilt of the prisoner. May v.

The People, 119.

6. Proof of guilty knowledge—receiving stolen goods. Where a second

hand retailer of clothing was indicted for receiving stolen goods, and,

as tending to prove guilty knowledge, evidence was introduced that

he had onty paid for the clothing about one third of its value, it is

error to refuse to permit accused to prove, that, according to usage,

dealers in second hand clothing clo not generally pay full prices for

clothing, but purchase it at a reduction, and, from the character of the

business, they are compelled to sell new clothing for the price of sec-

ond hand goods, and hence they must purchase out of season and at

reduced prices. Such evidence would tend to rebut the inference of

guilty knowledge drawn from the fact that accused had purchased the

goods at very low rates. Andrews v. The People, 354.

7. Conversations oetween third persons. In such a prosecution, it is

proper, by instruction, to exclude evidence which has been admitted

of a previous conversation between the prosecuting Avitness and the

brother of accused in reference to stolen goods. It is improper to per-

mit such evidence to go to the jury, and when it does, it should be

excluded. Ibid. 354.

CURTESY.

Tenancy by the curtesy.

1. Since the act of 1861. Under our law, and since the passage of

the "married woman's act" in 1861, tenancy by the curtesy does exist,

as has been recognized by numerous decisions. Armstrong et al. v.

Wilson et al. 226.

2. Rights of the tenant—icaste. Where a person has curtesy in an eighty

acre tract adjoining his own land, and in a timber tract adjoining neither,

it is waste to use timber growing on that tract to improve the tract of

which he is the owner. The tenant by the curtesy has the right to

reasonable estovers, which is confined strictly to timber and wood for

the use of the estate, and it must be actually applied, used and con-

sumed on the estate, or with its proper use and enjoyment. Ibid. 226.
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3. Where the tenant commits waste, and a bill is filed by the re-

mainder-men to enjoin future was\e, and for an account for waste

already committed, on a proper showing the relief should be granted

in full. Armstrong et al. v. Wilson et al. 226.

CUSTOM.

Of its character.

1. A custom must be general and uniform. It must be certain, rea-

sonable, and sufficiently ancient to afford the presumption that it is

generally known. Leggott et al. v. Sands' Ale Brewing Co. 158.

Pleading a particular custom.

2. A particular custom must be stated in the declaration, and the

rules, as to stating customs, are the same in pleas as in declarations,

only greater strictness is required in pleas. Ibid. 158.

Proof of a custom.

3. A plea, that vendors of ale have a custom or usage of crediting

purchasers with ale found unfit for use, is not supported by proof of

loss in quality, after shipment to a distant territory upon a new ven-

ture, exposed to delays and subject to every variety of carriage. Ibid.

158.

DAMAGES.
Mitigation of damages.

1. In an action for slander, it is held, want of express malice may
be shown, also that a retraction of the slander i's made, in mitigation

of damages, but the retraction must be effective. Storey et al. v. Wal-

lace, 51.

Excessive damages. See NEW TRIALS, 4 to 7.

Exemplary damages. See MEASURE OF DAMAGES, 11, 12.

DEBTOR AND CREDITOR.

Equitable lien of the former. See PARTNERSHIP, 7.

Assignment of a life policy.

By the wife, for whose benefit it was issued—rights of a creditor who

loans money on the faith of such assignment. See INSURANCE, 16,

17, 18.
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DECREE.

Dpjcree upon constructive service.

1. Opening the same—character of defense allowed. Where a mort-

gagor is a non-resident, and served by publication, and within the

three years allowed by the statute applies to the court for leave to an-

swer, and is permitted to do so, he occupies the same position to the

case as though lie had been personally served and was defending in the

first instance. The decree originally rendered on his default, in nowise

affects his rights on the trial, on his answer. Scott v. Milliken et al.

108.

2. No reason is perceived why a party, applying under the statute

and being permitted to answer by the court, may not be allowed to

demur, if the bill is substantially defective, but not for mere technical

defects. Ibid. 108.

3. Sale of interest in mortgaged premises pendente lite. Where a party

thus let in to defend, after answer filed sells his equity of redemption,

the suit may still progress in the name of such defendant; or, if appli-

cation be made for the purpose, the court probably might permit the

grantee to become a party defendant. Ibid. 108.

DEDICATION.

For purposes of an alley.

What amounts to a dedication. Where ground has been set apart as

a private alley, or conveyed to adjoining propert}' owners as a private

alley, although used by the public as a pass way without hindrance,

such acts do not amount to a dedication to the public, as the intent to

dedicate is wanting. Hemingway et al. v. City of Chicago, 324.

DEEDS. See CONVEYANCES.

DEEDS OF TRUST. See MORTGAGES, 9, 10.

DELIVERY.

Delivery op a deed. See CONVEYANCES, 1, 2, 3.

Delivery of chattels.

By means of the transfer of a bill of lading therefor. See PLEDGE,
2,3.

DEMAND.

Whether demand necessary.

1. Before bringing suit. Where a person, desiring to erect a build-

ing adjoining the brick house of another, obtained permission to sink
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his foundation wall below and partly under the wall of the house,

upon his promise to pay any damage which might result therefrom, it

was held, in order to maintain an action to recover for injury resulting

from the excavation, it was not necessary that an estimate of the dam-

ages should have been made and presented to the_ defendant and pay-

ment demanded ; it was sufficient that he was notified that the house

had been damaged, and requested to pay therefor. Hayes v. Moyni-

ton, 409.

2. To fix liability of assignor of promissory note. See ASSIGN-
MENT, 3.

DILIGENCE.

Fraud and circumvention.

Diligence required of the maker of a note to avoid deception as to the

character of the instrument. See FRAUD AND CIRCUMVEN-
TION, 1.

DISMISSAL OF SUIT.

Right of the party.

As against the authority of one holding a power of attorney. See

POWER OF ATTORNEY, 1, 2.

DISTRESS FOR RENT. See LANDLORD AND TENANT, 6; AC-
TIONS, 1, 2.

DIVORCE.

Abusive language and threats.

1. As a ground for divorce. Divorces will riot be granted merely

for indulgence in passion, for abusive language and threats of violence,

where the safety of the person is not in peril, or the words are not

likely to be followed by acts producing serious injury. There must be

evidence of a reasonable apprehension of bodily hurt, and such as pre-

vents the party from performing marital duties. Coursey v. Coursey,

186.

Extreme and repeated cruelty.

2. Evidence of drunkenness. On an application of a wife for a di-

vorce, on the ground of extreme and repeated cruelty, it is not error

to instruct the jury that they may consider evidence of the drunken-

ness of the husband in connection with evidence of personal violence,

or threats by the husband. Such evidence tends to explain the na-

ture and character of the violence and threats. Ibid. 186.
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3. Continuance of the cruelty—construction of the statute. It is not

error to instruct the jury, in such a case, if the defendant was guilty

of extreme and repeated cruelty for a less time than two years, that

they should find for the complainant on that issue. The statute only

requires acts of extreme and repeated cruelty, but does not require

their continuance for two years. Coursey v. Coursey, 186.

Answer need not be sworn to.

4. If sworn to, effect. The divorce statute does not require an an-

swer to a bill for divorce to be sworn to, but provides that it need not,

and is different from the general chancery practice in that respect.

The statute having dispensed with such oath, the defendant acquires

no advantage by swearing to his answer in such a case. Such a sworn

answer has no more effect than the bill, and is not evidence. Ibid. 186.

Alimony.

5. Where the court has decreed a divorce on the application of the

wife, and thereupon the parties agree upon the alimony which the hus-

band shall pay the wife, consisting of a gross sum of money, furniture

and silverware, etc., and it is also agreed that the husband shall sup-

port and educate an adopted daughter: Held, that the court will not

inquire whether the amount decreed for alimony is too laj;ge, as it was

fixed by the voluntary agreement of the parties. Buck v. Buck, 241.

6. Inasmuch as the support and education of the adopted child was

agreed upon b}^ the parties, the court will not determine whether such

a decree could have been rendered without consent; and that, as the

decree finds that the parties had agreed upon its terms, it will be pre-

sumed that the court was satisfied that the parties had voluntarily

agreed upon that part of the decree. Ibid. 241.

ERROR.

Error will not always reverse. See PRACTICE IN THE SU-

PREME COURT, 3, 4.

EVIDENCE.

Parol evidence

1. Correcting mistake in a deed. Where lands are misdescribed in a

deed, or other lands than those intended to be conveyed, are described,

upon bill filed to correct the mistake, it is competent to fix the inten-

tion of the parties by parol evidence. McLennan v. Johnson, 306.

2. Application of tlie statute of frauds in such case. The fact that

the intention of parties is shown by parol evidence of the original
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agreement, does not bring the case within the statute of frauds, when

the proceeding seeks not the specific performance of an executory

contract, but the correction of a mistake in an executed contract.

McLennan v. Johnson, 306.

3. And parol evidence maybe received to show a mistake in a writ-

ten instrument, whether required by the statute of frauds to be in

writing or not. Ibid. 306.

Evidence in chief after opposite party has closed.

4. Where the court below so far disregarded the rule that the party

holding the affirmative of an issue must be confined, after the oppo-

site party has closed his evidence in defense, to merely rebutting tes-

timony, as to permit the former, under such circumstances, to intro-

duce new witnesses, but it appeared no injury could have resulted to

the latter thereby, he not being surprised by testimony as to new facts,

the additional evidence being but cumulative, this court refused to in-

terfere with the discretion of the inferior court in that regard. Chi-

cago & Iowa Railroad Co. v. Duggan, 137.

Matters of privilege.

5. In an action against a former agent of the plaintiff, to recover

for money received by the agent and not paid over, the defendant

sought to recoup the damages he had sustained by reason of having

been discharged from his employment without proper cause, and be-

fore the expiration of the time fixed in the agreement of the parties,

and, in testifying in his own behalf, the defendant, in order to reduce

the amount of his earnings in other employment, after his discharge,

set up a loss claimed to have been sustained by him through one of

his customers: Held, the witness was not privileged from disclosing,

upon cross-examination, the name of such customer. Williams v. The

Chicago Coal Co. 149.

Hearsay evidence.

6. It is error for the court trying a cause to admit hearsay evidence.

The party originally making the statement should be called and re-

quired to testify, and not a person who has heard the witness make the

statements. Bishop et al. v. Georgeson, 484.

Declarations of an agent.

7. The declarations of an agent are not admissible as evidence un-

less they are made in connection with the transaction of the business

of his agency, and form a part of*the res gestoz. And it is error for the

court to refuse to suppress an answer to an interrogatory in a deposi-

tion which proves the declarations of an agent after the transaction

has occurred. And to suppress such answer, it is not necessary that

the answer should have been objected to when the deposition was ta-

ken. Chicago, Burlington & Quincy Railroad Co. v. Lee. 501.

36—60th III.
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Admissions of an agent.

8. The admission of an agent can bind the principal only when it

is made in regard to a transaction then depending. Chicago, Burling-

ton & Quincy Railroad Co. v. Riddle, 534.

Proof of negligence.

9. In an action against a railroad company to recover damages oc-

casioned by a collision at a public crossing on the road of the defend-

ant, it is error for the court to admit evidence that, at previous times,

the bell had not been rung or the whistle sounded as trains passed the

place where the accident occurred, to prove negligence at the time of

the collision. Chicago, Burlington & Quincy Railroad Co, v. Lee, 501.

Waiver of objection.

10. Nor does it waive the error that defendant had permitted simi-

lar evidence of other witnesses without objection. That did not ren-

der the further admission of such evidence proper when objected to

on being offered. Ibid. 501.

Discrediting witness on cross-examination.

11. Nor was it admissible to discredit the evidence of the engineer,

as he made the statements intended to be contradicted, in answer to

questions propounded by plaintiff on cross-examination. A party can

not cross-examine a witness as to a collateral fact for the purpose of

laying a foundation to contradict him. Ibid. 501.

AS TO VALUE OF PROPERTY SOLD..

12. As to the place where the price shall be ascertained. Where a

quantity of hay was sold in the stack, it is not error to admit evidence

of the value of the propert}^ sold, at or near the place of delivery, but

not at distant points. Neidan v. Dunham, 233.
,

13. As to basis of calculation. Although a witness may not be re-

quired to make a calculation of the number of tons of hay in stack,

he may be required to give the basis upon which it was made. If the

intention was to show that he was unable to make the estimate, he

could be asked if he could make it. Ibid. 233.

Degree of evidence required.

14. Upon a third trial, new evidence tending to set aside a former

decree, must be distinct, positive and overwhelming. Chicago Artesian

Well Co. et al. v. Corey et al. 73.

Questioning judicial proceedings collaterally.

15. By whom. Collateral, as well as direct parties, may impeach a

void judgment, as when confessed through fraud and collusion with-

out indebtedness. But if only voidable, the rule seems to be different,

and only the party himself can impeach it. Martin v. Judd, 79.
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16. As to sufficiency of proceedings to widen a street, on a special as-

sessment for the improvement of the street. In a collateral proceeding,

the record of the proceedings to widen a road can not be attacked for

a defective certificate of the publication of the notice in failing to

state the last day of its insertion. The city may have obtained a re-

lease, or the parties affected by that proceeding ma}' have estopped

themselves from raising the question by voluntary paymdtot. If it

were allowed, the city would be compelled, in every case, to prove per-

fect title to its streets before a special assessment could be levied for

their improvement. Prescott v. City of Chicago, 121.

TO PROVE THE INTEREST OP A PUBLIC OFFICER.

In the matter of a special assessment. See SPECIAL ASSESS-

MENTS, 13.

Preponderance of proof.

Necessity thereof to support a bill in chancery. See PLEADING
AND EVIDENCE, 10.

Proof of partnership.

By reputation. See PARTNERSHIP, 6.

Evidence in criminal cases. See CRIMINAL LAW, 5, 6, 7.

Burden of proof. •

As to negligence of telegraph company in transmitting message. See

TELEGRAPHY, 6.

Preserving evidence in chancery. See CHANCERY, 12.

EXECUTION. "

Within what time to be issued.

1. When issued from the county court of La Salle county. A writ of

execution can not issue for the first time on a judgment rendered in

the county court of La Salle county, after the expiration of a j^ear and

a day from the rendition of the judgment. Chase v. Frost, 143.

Variance between a judgment and execution.

2. Execution not void, only voidable. See CHANCERY, 11.

FALSE IMPRISONMENT.

Mitigating circumstances.

Where persons were seen in the night for a considerable time, in

the street near to a person's house, apparently examining it, and would

separate when persons passed, and then come together again, and the
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occupant of the premises found and brought to the place two police-

men, who found a person there who, when accosted by them, stated

he had been there two hours, and was thereupon arrested by the po-

licemen: Held, that such facts should mitigate the damages, if not

justify an imprisonment, although the person arrested had but come to

the place at the time he was arrested. Miles v. Weston, 361.

FEES.

Clerk of criminal court op Cook county.

1. Of his fees in criminal cases—liability of the city of Chicago.

Under statutory provisions, the clerk of the criminal court of Cook
county may compel the city of Chicago to pay him his fees in all cases

of convictions in that court, and on a refusal, may maintain a writ of

mandamus to compel their payment. City of Chicago v. O'Hara, 413.

2. The act of 1865, rendering certain counties liable for such fees,

does not embrace Cook county, and that act being special does not ap-

ply to fees in the criminal court of Cook county, and the count}' is not

liable for such fees, but the city is, under previous legislation. Ibid.

413.

Fees op county clerk.

3. Where the law prohibits the count)'' clerks from charging any

fees for services to the county, but that the courts shall allow them

such reasonable compensation as they may think right as an ex officio

fee, not exceeding $100 per annum, exclusive of an allowance of not

exceeding $3 per day for their attendance on the courts in term time

doing county or probate business: Held, that while attending the

board of supervisors, transacting county business, the clerk is entitled

to the ex officio fee and the per diem of $3, as he gets no other fees ; but

when attending probate court he gets his fees, and although the board

of supervisors may allow the per diem whilst attending the probate

court, they are not compelled to do so, as it is left to their discretion,

and a writ of mandamus will not be awarded to compel them to make

an allowance. Board of Supervisors of Kane county v. Pierce, 481.

FORMER DECISIONS.

Attornment op a tenant.

1. To grantee of landlord—right of such grantee to sue for rent.

Where a landlord had leased premises, and before the expiration of

the term sold and conveyed to a third person, and the tenant had paid

one or more installments of the rent to the grantee: Held, that such

payment amounted to an attornment, and was such a recognition of

the grantee, as his landlord, as authorized the latter to sue for and
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recover the rent by an action of debt. The case of Chapman v.

McGrew, 20 111. 101, holding a contrary doctrine, is overruled. Fisher

v. Deering, 114.

Commutation with a street railway.

2. In the matter of improvement of streets. An ordinance of a city

provided that a street railroad company, as respected the grading,

paving, macadamizing, filling or planking of the streets upon which

they should construct their railways, should keep so much of said

streets as should be occupied by the railways, in good repair and con-

dition, in accordance with the regulations of the city in that regard.

It was held, in Chicago v. Sheldon, 9 Wallace, 50, that an ordinance of

that character, which had been recognized and confirmed by the leg-

islature, was not unconstitutional, and it was upheld, upon the princi-

ple of commutation, and as being a contract, the obligation of which

could not be impaired. To this extent, the case of Chicago v. Baer

et al. 41 111. 306, is modified. Parmelee et al. v. City of Chicago, 267.

FRAUD.

Fraud in the purchase of property.

1. Contract not void but voidable—bona fide purchaser protected.

Fraud in the purchase of property does not render the sale void, but

it is voidable at the option of the party defrauded. And where a per-

son purchases and acquires the possession of property by fraudulent

means, and sells it to a bona fide purchaser without notice, the latter

acquires title thereto before the sale is avoided and the property is

reclaimed. Michigan Central Railroad Co. v. Phillips et al. 190.

Acts of trustee under deed of trust.

2. Whether certain statements of the trustee to the purchaser are in

fraud of the rights of the debtor. See MORTGAGES, 10.

FRAUD AND CIRCUMVENTION.

Diligence required of the maker of a note.

1. Where a party w^s induced to sign a promissory note upon the

representation of the payee that a guaranty should be written upon

the back of it that the note should not be paid unless the considera-

tion therefor should prove to be profitable, and he delivered the note,

supposing such guaranty had been endorsed upon it, but the same

was, in fact, written upon another piece of paper, and the considera-

tion turned out to be worthless, it was held, it appearing the maker of

the note could read and write with facility, that the defense that the

execution of the note was obtained through fraud and circumvention,

would not avail him as against an innocent assignee before maturity,

as the maker of the note could not have been so imposed upon if he

had exercised due diligence. Mead v. Munson, 49.
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FRAUDULENT CONVEYANCES.

Who may question them.

1. Where a person, being indebted, conveyed his property, real

and personal, to a trustee, to be sold for the payment of his debts, and

a portion of the real estate was conve3red to his principal creditors in

satisfaction of their claims: Held, that those debts formed a sufficient

consideration to support the conveyance, although the proceeds were

not applied on all of the debts. Finley et al. v. McConnell, 259.

2. A deed of trust so executed, although in fraud of creditors, is,

nevertheless, binding on the grantor and his heirs and assigns. The
statute only makes such deeds void as to creditors and bona fide pur-

chasers. Where, in such a case, the grantor is estopped by such a

deed, those who subsequently become his grantees are iu like manner
estopped. Ibid. 259.

3. If a trustee, in such a case, conveys the land in violation of the

trust, other creditors have the right to have the fund properly ap-

plied. If a purchaser of such a trustee has not acquired title in good

faith, a court of equity, on a proper application, would appropriate

the fund to the purposes of the trust. But even if the purchase from

the trustee was not bona fide, that does not give the grantee of the

debtor the right to wrest it from the purposes of the original trust.

Ibid. 259.

Assignment for the benefit of creditors.

4. Whether fraudulent. See ASSIGNMENT FOR THE BENE-
FIT OF CREDITORS, 1 to 4.

FRAUDS, STATUTE OF. See STATUTE OF FRAUDS.

HABEAS CORPUS.

Nature of the writ.

1. The writ of habeas corpus ad subjiciendum is that which issues

in criminal cases, and is deemed a prerogative writ, and as to the sub-

ject, it is deemed a writ of right, that is, such an one as he is entitled

to ex debito juslitio3, and is iu the nature of a writ of error to examine

the legality of the commitment. The prerogatives of the crown of

England are here vested in the people, and the}' have, as he has, the

right to know through it why the liberty of any citizen is restrained,

and for what he is confined. For this reason it is sued out in the

name of the State or the people. In legal contemplation, the people,

in all cases of wrongful detention, are concerned in having justice

done. It is an inquisition by the government at the suggestion and

instance of an individual, but still it is done in the name and capacity
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of the sovereign. It follows that such a case is within the very ex-

ception in the constitution of 1870 limiting the jurisdiction of the

criminal court of Cook county in civil cases. The People v. Bradley,

390.

2. The writ is of undoubted common law origin, and the King's

Bench having general, civil and criminal jurisdiction, had jurisdiction

of the writ in all cases, but other courts having only civil jurisdiction

until the adoption of the act of 16 Car. II, were supposed to have but

a partial jurisdiction of it, as in the case of an officer or suitor, etc.,

in that court, but if he were committed in a criminal matter, these

courts could only have remanded him or taken bail for his appearance

in the court of King's Bench. Ibid. 390.

Jurisdiction.

3. Of the criminal court of Cook county under the constitution of

1870, and herein, of the jurisdiction of the circxiit courts. The 26th sec-

tion, Article VI of the constitution of 1870, provides that the recorder's

court of the city of Chicago shall be continued and called the "Crim-

inal Court of Cook county," and shall have jurisdiction in all cases

of criminal and quasi criminal matters arising in the county of Cook,

or which may be brought before it pursuant to law; but it shall have

no jurisdiction in civil cases, except those on behalf of the people:

Held, that this provision of the constitution is self-executing, and

operated on the court as soon as adopted. Ibid. 390.

4. When the constitution declared that the recorder's court shall

be continued, it was intended that it should be with all of its powers,

authority and jurisdiction, except in purely civil cases between citizen

and citizen, which was thereby taken away; and the statute fixing its

terms, providing for selecting jurors, etc., still remained in force.

Ibid. 390.

5. The recorder's court had jurisdiction of the writ of habeas cor-

pus ad subjiciendum, being a prerogative writ, and essential to the

liberty of the citizen, and secured by constitutional and legislative

enactment, and as where a prerogative writ is given by the common
law to the courts, amendments of the constitution continuing such

courts will not be deemed to take away such writs, unless the inten-

tion to do so at least fairly appears. Ibid. 390.

6. It has been held in English courts, that the prerogative writ of

certiorari will not be deemed taken from the courts unless expressly

mentioned; and the same rule has been applied to the writ of habeas

corpus. Ibid. 390.

7. There is nothing in that section of the constitution which
amounts to a limitation of the general power of the court to issue the

writ. Ibid. 390.
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8. The circuit courts of this State possess an original common law

jurisdiction in criminal cases answering to that of the King's Bench,

and they would have had jurisdiction of the writ had our habeas corpus

act never been passed, and all of that jurisdiction is expressly con-

ferred, by the constitution of 1870, upon the criminal court of Cook

county; and the person whom relator held in confinement was under

a criminal charge, and the court had jurisdiction to issue the writ, as

he was charged with an offense bailable under our statute ; nor does

it make any difference that the crime was charged to have been com-

mitted in another State, as the cause was brought before the criminal

court within the language of the constitution. The People v. Bradley,

390.

Service of the writ.

9. Where a writ of habeas corpus is applied for and issued in open

court, in the presence of the person to whom it is directed, having

custody of the prisoner, and the fact was known to him, and the writ

could have been handed to him had he desired it, that he might make
his return : Held, this amounted to an acceptance of the service, and

a waiver of a delivery of the writ to him. Ibid. 390.

Contempt—disobeying the writ.

10. The statute provides that any process which may be issued by

the clerks of the ciicuit courts of the State, or any judge thereof, in

pursuance of law, shall be executed by the officers or persons to whom
directed; and the circuit courts shall have power to punish all con-

tempts offered to them when sitting as such, and for disobeying any

of its process, rules or orders issued or made conformably to law, and

there is undoubted common law authority to punish as a contempt for

disobedience of the writ of habeas corpus. Ibid. 390

11. It may be conceded that, if a court has no jurisdiction to issue

a writ of habeas corpus ad subjiciendum in any case, the writ would be

void, and the person to whom it is directed would not be bound to

obey it, and would not be in contempt by refusing so to do. Ibid. 390.

12. The court having jurisdiction of both the habeas corpus and

the attachment, and having heard evidence as to the service of the

writ of habeas corpus and disobedience of its command, the determin-

ation of the criminal court on these matters is conclusive. The evi-

dence heard below can not be properly brought before this court in

such a case. In its absence it will be presumed that it showed a serv

ice of the writ, and such a willful disregard or evasion of the writ afe

amounted to a contempt of court. Ibid. 390.
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HIGHWAYS.

Highway commissioners.

1. In ichat character they must sue and be sued. Highway commis-

sioners are a quasi corporation. Suits by, or against them, should be

brought in their official, not individual names. Highway Commis-

sioners of Town of Rutland v. Highway Commissioners of Town of Day-

ton, 58.

Of a bridge connecting two towns.

2. Joint liability of'the toions to contribute therefor. In order to en-

able a town to compel an adjoining town to contribute to the making

or maintaining a bridge over a stream dividing them, under section

18, article 16 of the township organization law, a legal liability to such

contribution must be shown. Ibid. 58.

3. This may be, by the record of official acts; by acts of possession

and control; by the recognition and use of the easement, or in any

manner evincing a complete understanding to that effect. The mere

use of a bridge or easement, opened by private enterprise or general

subscription by the public, creates no liability. Ibid. 58.

4. But, it seems that if a bridge, built by private means and dedi-

cated to public use, is not indicted as a public nuisance, but, on the

contrary, if it be used so much and so long by the public as to evince

its usefulness to them, it should not continue to be a burthen to those

who built it,, and ma}r become a public charge. In such case, facts

which do not, of themselves, afford a legal estoppel, or conclusion that

there is an acceptance, may be treated as affording proof of accept-

ance. Ibid. 58.

5. Appropriation—effect of protest. When the people of a town-

ship petition for, and the highway commissioners recommend, a tax

to repair such bridge, but protest against being further liable, and the

county supervisors levy a tax and appropriate money for the purpose

prayed for, the act, coupled with the want of authority to repair

other than public highways, would seem to be a recognition, notwith-

standing the protest. Ibid. 58.

Safe condition of streets and sidewalks.

6. Duty and liability of cities in that regard. Where, by the char-

ter of a city, the streets and sidewalks are under the control of the

city authorities, it is incumbent on the city to keep them in repair,

and for any neglect in its performance the city is liable in damages.

City of Sterling v. Thomas, 264.

7. In an action against a city for injury to the plaintiff occasioned

by the alleged neglect of the city to keep a sidewalk in proper condi-

tion, it appeared that a person who was erecting a building in the

city, did, with the knowledge and consent of the city authorities, in
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Safe condition of streets and sidewalks.

order to reach the basement of liis building, make an excavation un-

der the sidewalk. This excavation was kept covered with loose

boards, except, when access to the basement was necessary, the

boards, or a portion of them, were removed, and replaced after the

necessity had passed. The opening was thus covered up to six

o'clock of the evening of the injury, after which time some person

unknown removed the covering, and the plaintiff, it being very dark

that night, in going home, fell into the basement and broke his shoul-

der: Held, the question whether this covering of boards, which could

be easily removed, afforded sufficient security, Avas properly left to

the jury, and this court concurs with them in opinion it was not suffi-

cient. City of Sterling v. Thomas, 264.

8. Adequate security should have been afforded, which could have

been done by erecting a sufficient railing around the excavation,

which would have prevented any one falling into it, and the authori-

ties of the city, by the exercise of reasonable diligence, and at a slight

expense, could have done this or compelled the owner of the property

to do it—thus far their duty extended. Ibid. 264.

9. The authorities had power to forbid the excavation, and, not

having forbidden it, they permitted it. Ibid. 264.

Notice to municipal authorities.

10. Of obstruction of streets. In an action on the case against the

city of Chicago, for negligence in permitting a portion of one of its

streets to be obstructed by a rope stretched and attached to stakes set

in the street, and failing to place any sign of warning to protect trav-

elers from the danger, by means of which the plaintiff, while traveling

the street, was thrown from her carriage and severely injured, where

there Avas no proof of actual notice to the city authorities of the ob-

struction, but it Avas proved that the street in question was one of the

most fashionable and crowded thoroughfares in the city, the fact that

the street was so obstructed for at least two days and nights previous

to the accident, was regarded as sufficient, in vieAV of the importance

of the street and the throng of carriages and pedestrians that croAvded

it, to charge the city authorities with notice of the existence of the

obstruction, and as affording them time to have provided against acci-

dents by lighting the street or otherwise signaling the danger. City

of Chicago v. Fowler, 322.

HOMESTEAD.
Character of the right.

Effect of abandonment as regards a prior purchaser. Where a party

conveyed the house and lot on Avhich he resided with his family, and

the right of homestead Avas not released, and the wife did not join in
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the deed, the conveyance passed the fee, but subject to the right of the

grantor to retail it and occupy it as a homestead, but when he aban-

dons it, the homestead right ceases. That right is not an estate, but

simply a privilege conferred by the statute, which ceases when the

grantor and his family cease to occupy the property. As soon as lie

ceases so to occupy it, the right to hold it, adversely to the fee, is gone,

and the grantee may enter and hold possession. Finley et al. v. McCon-

nelL 259.

HUSBAND AND WIFE.

Of contracts between them.

1. Where a husband and wife held land in equal parts, and it was

agreed that the husband should purchase the wife's half at a stipu-

lated price, a part of which he paid, and to secure the balance he

and his wife conveyed to a trustee, who conveyed to the husband, and

he gave to the trustee a note for the balance of the purchase money,

and a mortgage on the premises to secure its payment, and the trustee

afterwards transferred the note and mortgage to the attorney of the

wife for collection, and he brought a bill to foreclose the mortgage:

Held, that, as between the husband and wife, the note and mortgage

amounted to no more than an unexecuted voluntary promise by tiie

husband to give her that sum of money, and that equity will not en-

force such a promise against the land of the husband previously held.

Grove v. Jenger et al. 249.

2. But, in such a case, it would be a fraud on the wife to permit the

husband to retain the title to the half of the land previously held by

her, and a foreclosure would be allowed as to that half. Ibid. 249.

3. Where a wife, by threats of abandoning her husband, and that

she would not live with him, procured from him a conveyance, through

a trustee, of half a tract of land, and he acquiesced therein for a con-

siderable time: Held, that such acts do not constitute grounds for

cancelling the deed from him to her. Ibid. 249.

INFANTS.

Minority of females.

When it ceases. The minority of a woman ceases in this State at

the age of eighteen years, and in a case of this kind the statute does

not require the appointment of a guardian ad litem for a female defend-

ant over eighteen and under twenty-one years of age. Bursen et al. v.

Goodspeed, Admr. 277.
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INJUNCTIONS.

TO ENJOIN A JUDGMENT AT LAW.

The defendant in an execution issued on a judgment at law obtained

against him, filed a bill against the plaintiff in the action at law, who
had control of the execution, and the officer in whose hands the exe-

cution had been placed, to enjoin proceedings under it. The injunc-

tion was granted on the allegations that complainant was not indebted

to the plaintiff in the action at law, nor was he under any legal liabil-

ity to him; that no summons or other process was ever served upon

him to appear and answer to the action, nor did he know that an ac-

tion was pending against him at the suit of such party, which, if he

had known, he would have appeared and defended ; that the first inti-

mation he had of the suit was the execution in the hands of the sheriff;

that the judgment was obtained by fraud and imposition on the court

rendering it, and that if a summons issued against him and was re-

turned served, the same was untrue, and was made by mistake or

fraud: Held, upon the motion of the defendants, it was error to dis-

solve the injunction and dismiss the bill. The allegations of the bill,

which were admitted by the motion to dismiss, presented strong equi-

ties in favor of the complainant. Hickey v. Stone et al. 458.

INSTRUCTIONS.

Of their qualities.

1. Oral explanation by the court. Where the court had given in-

structions for both parties, and gave an instruction on his own motion,

it was error to preface it by the oral remark, in the presence and

hearing of the jury, that he had concentrated all there was in those

instructions into this one, as embod}'ing all the law necessaiy for the

case, when it dkl not, in fact, present all the law of the case, and with-

drew from the consideration of the jury evidence that was before

them. McEtoen v. Morey, 32.

2. Need not be repeated. Where proper instructions have been given

in a case, it is not error to refuse to repeat them. Bowen et al. v. Ruth-

erford, 41 ; Sangamo Ins. Co. v. McKeen el al. 167.

3. Of being based upon evidence. It is not essential that there should

be direct testimony upon a point in order to afford a proper basis for

an instruction,—it is sufficient if there are circumstances from which

the fact involved may be inferred. Tyler, Tillman & Co. v. The Western

Union Telegrapli Co. 421.

Questions of law and fact. See JURY, 5 to 9 ; PRACTICE, 4.
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INSURANCE.

Of the title of the assured.

1. And concealment in respect thereto. Where an insurance policy

contained a condition that if the interest in the real estate be less than

a fee, the nature of the title must be stated, or the policy should be

void, in answer to the question, what is the title-, and is it incumbered

by mortgage, etc., it was answered a fee simple. There was a mort-

gage on the property to secure a loan of $10,000 to the person to whom
the loss was, by the terms of the policy, made payable ; but that fact

was known to the agent and the vice president when the policy was

issued, and 'the agent of the company wrote the application : Held,

that under such circumstances it would be a fraud to permit the com-

pany to escape liability on that ground. The assured had a fee simple

title subject to an incumbrance, of which the officers were fully in-

formed. There was not a concealment of the title. This case distin-

guished from the Illinois Mutual Ins. Co. v. Marseilles Manufacturing

Co. 1 Gilm. 236. Home Mat. Fire Ins. Co. v. Garfield, 124.

2. How proven. Where the policy describes the property insured

as averred by the assured, and on the trial a deed, conveying the

property to the assured, was read in evidence, and it was proved that

assured had been in possession of the property for more than seven

years, these facts raise a presumption of ownership in fee in the ab-

sence of any objection on the trial to the sufficiency of the proof of

title. Winneshiek Ins. Co. v. Schueller, 465.

Change of title of property insured.

3. What constitutes, and herein, of the rights of an assignee of the policy.

A policy of insurance contained a condition that, in case of any sale,

transfer or change of title, the insurance should be void and cease, unless

assented to by the company; afterward the assured assigned the policy

with the assent of the company, to a mortgagee, and afterwards the as-

sured sold the property to three persons, one of whom re-conveyed to

him, and the other two executed mortgages to secure the purchase

money: Held, that the assignee took the policy subject to the condi-

tions it contained, and his equities confer no right. If the assignor

has lost all right of recover}', by violating the conditions of the policy,

the assignee occupies the same position. Home Mut. Fire Ins. Co. of

Chicago, v. Hanslein, 521.

4. It was a change of title in the property. The assured had agreed

that he would not change the title to the property, and if he did, the

insurance should cease, and when the condition was violated, the pol-

icy became void. Nor did the memorandum that the loss, if any,

should be paid to the assignee as his interest might appear, change the

rights of the assignee. Ibid. 521.
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5 Promise of agent to indorse consent. Where a person purchased

property already insured, and received an assignment of the policy,

and, after the purchase, called on the agent of the company to 1< am
whether he would make the necessary indorsement of consent to the

transfer, when the agent said he would if the grantee would bring him
the policy, but the holder did not present it until after the property

was destroyed by fire: Held, this did not amount to a waiver of the

condition that if the property should be sold the policy should be void,

unless the company should give its consent, indorsed in writing, on

the policy; that the company had said or done nothing to change the

action of the purchaser. Equitable Ins. Co. v. Cooper, 509.

6. In such a case, there is no contract for a court of equity to en-

force against the company. It was but a mere promise without con-

sideration of benefit to the promisor or injury to the promisee, and

the latter has no right to recover either at law or in equity. Ibid. 509.

Re-building by the company.

7. Where the charter of an insurance company provided that set-

tlement should be made, and a payment of the loss within three

months, unless they, within that time, determined to re-build, and

were authorized to do so in a convenient time, "provided they do not

l&y out and expend in such buildings or repairs more than the sum
insured on the premises," and a loss occurs, and notice is served on

the assured that the company had elected to re-build, but they failed

to do so: Held, that by giving the notice, the contract was not

changed to a contract to re-build, but the company, failing to re-build

within a reasonable time, became liable to pay the amount of the in-

surance, with interest and a fair rental value of the ground while the

owner is thus deprived of its use. Home Mutual Fire Ins. Co. v. Gar-

field, 124.

8. In such a case, it is error for the court to instruct the jury that

the company was bound to re-build, "cost what it may," as they are

restrained by their charter as to the amount that may be so expended.

Ibid. 124.

Proof of loss.

9. Waiver of objections. Where the condition in a policy required

that, in case of loss, the assured should forthwith give notice and

make the required proof within thirty days, and on the occurrence of

a loss the assured filled a blank furnished b}' an agent of the company

and swore to the same, thus proving the loss, and handed it to an

agent of the company, who only objected to some items in the sched-

ule, which he struck out, and the assured frequently saw and con-

versed with the agent before the expiratiou of the thirty days, but no

further proof was required nor other objections made: Held, that if
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the proof was insufficient, all irregularities were waived by failing to

point out objections to the proof, that they might have been obviated

within the limited time. Winnesheik Ins. Co. v. Schueller, 465.

10. Allegations and proofs. Where the declaration averred a waiver

of all objections to the insufficiency of the proof of loss, and the evi-

dence showed that proof was furnished in time and no objection was

made to its sufficiencj', there was no variance. Ibid. 465.

11. Examination of assured. The personal examination of the as-

sured, reserved to the company by the conditions of the policy, formed

no part of the proof of loss provided by the policy, and it did not mat-

ter that such an examination was made more than thirty days after

the loss occurred. The right to so examine was a privilege reserved

to the company, which they could exercise or not, as they might

choose, but was not a duty imposed on the assured. Ibid. 465.

12. In such a case, it is not error to refuse instructions which in-

form the jury that, such a personal examination is a part of the proof

of loss required of the assured b}r the condition in the policy. Ibid.

465.

13. As to time of commencing suit. The suit on the policy was

brought one hundred and four days after proof of loss, and the money
was payable ninety days after proof of loss, and it was not error to

refuse to instruct the jury that the suit could not be maintained until

ninety days after a personal examination of assured, which was less

than ninety days before the commencement of the suit, as such exam-

ination constituted no part of the preliminary proof of loss, and it was

proper to so instruct the jury. Ibid. 465.

Marine insurance—notice.

14. Marine policy on goods u
lost or not lost"—of notice to the company

tliat the goods were already lost. Where a party obtained from the

agent of an insurance company a marine policy on goods, lost or not

lost, shipped on a certain day, it appeared the vessel on which the

goods had been shipped was lost two days prior to the date of the

policy. The defense, in an action against the company, was, that the

party procuring the insurance knew of the loss at the time, and failed

to inform the agent : Held, the fact that the daily papers at the place

where the policy was issued, announcing the loss of the vessel, w7 ere

received at the office of the company on the morning of the day the

policy was issued, did not show, necessarily, that the information was

received by the company. Merchants' Ins. Co. of Chicago v. Paige,

448.

Notice to agents.

15. Moreover, the particular agent through whom the insurance

was effected, was the person who should have had the information

;
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and as his business was outside of the office of the company, informa-

tion at the office was not the same as information to him, or to the

company. Nor would notice to one of the agents of the company
necessarily import notice to another. Merchants' Ins. Co. of Chicago

v. Paige, 448.

Life policy foe, the benefit of the wife.

16. Assignment thereof oy her—and herein, of a renewal of the policy

in her name. Where a person insures his life for the benefit of his

wife, and she indorsed her name on the policy in blank, and the hus-

band procured a loan of money and pledged the policy as collateral

security, and afterwards paid the agent of the company the larger

portion of the premium, and the creditor holding the policy having

called on the agent to learn whether the premium had been paid, and

being informed by the agent that the greater part had, and the bal-

ance wrould be paid in a few days; the time for its payment was per-

mitted to pass, and the agent declared a forfeiture, and a new policy

was issued to the wife in her name, for the same amount, on the same

terms, and in other respects similar to the first, and the sum paid

towards the premium on the first policy was applied to the premium

on the new policy; and the person whose life was insured having

died, the creditor claimed that he was entitled to payment out of the

funds: Held, that the declaring the forfeiture and the issuing of the

new polic}r did not affect the rights of the creditor, and that his lien

attached to the fund under the new policy as he held it under the

first. Norwood et al. v. Guerdon, 253.

17. The new policy was, in substance, though different in form, a

mere renewal of the old. It was a renewal evidenced by the policy

instead of a receipt, and the creditor should be allowed the same inter-

est he would have had in the old if the same money had been applied

in procuring the ordinary renewal. Ibid. 253.

18. The wife having placed her name on the back of the policy at

the request of her husband, and delivered it to him, she thus enabled

him to procure the loan of money, and it would be opening a door to

fraud to permit the wife to deny the power of the husband to fill up

the assignment. Such an assignment by the wife must be held valid

and binding in equity. By signing her name in blank, she gave the

public the evidence of her consent—an act that could only be inter-

preted as designed for an assignment—and the same consequences

must attach against her as would follow from such an act performed

by any other person. Ibid. 253.

Parties—assignee of policy.

Can not suein his own name. See PARTIES, 2.
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INTEREST.

Whether recoverable.

1. Who shall decide. Where an agent has retained money belong-

ing to his principal, and notified him of the fact, whether the princi-

pal shall recover interest in an action for the money, is a question for

the jury, under proper instructions, and it is error for the court to

compute and direct the jury to allow it. Williams v. The Chicago

Coal Co. 149.

When recoverable.

2. On balance of a settled account. See JUSTICE OF THE PEACE,
1,2.

At what rate recoverable.

3. On an usurious contract. See USURY, 3.

JUDGMENTS.

Judgment must be against all or none.

1. On a contract executed by several. In an action against the mem-
bers of a voluntary association, upon a contract, the recovery must be

against all or none. Pettis et al. v. Atkins et al. 454.

2. In an action against husband and wife upon a promissory note

executed by both, it was held to be error to render a judgment against

the husband alone, as he was sued jointly with the wife. In suits on

contract, a recovery must be had against all or none of the defendants

sued. Thomas v. Loicy, 512.

3. Exception under act of 1869

—

manner of pleading. The second

section of the act of March 26, 18G9, which provides that in actions

brought against several defendants, where the plaintiff shall fail to

establish his case against one or more defendants who shall put their

joint liability in issue by proper pleading, he shall, notwithstanding,

be entitled to judgment against such other defendant or defendants as

may have made the contract sued on, does not apply except the joint

liability be put in issue by a sworn plea. Ibid. 512.
_

Can not exceed the ad damnum in the declaration.

4. Where the verdict and judgment are greater than the ad dam-

num in the declaration, the judgment must be reversed, although the

excess may have grown out of interest accrued after suit was brought.

Harford v. Blessing, 352.

Who may impeach a judgment.

5. When it is void, and when it is merely voidable. See EVIDENCE,
15.

JUDICIAL SALES. See SALES, 10 to 13.

37—60th III.
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JURISDICTION.

Presumption.

1. In respect to courts of general jurisdiction, and herein, when they

are exercising statutory powers. The general jurisdiction of the circuit

courts extends to all matters and suits at common law and in chancery;

and when so acting it is a court of superior jurisdiction, and the rule

is, that nothing shall be intended to be out of the jurisdiction of such

a court but that which appears to be. Where a court of superior ju-

risdiction exercises statutory and extraordinary powers, it stands on
the ground and is governed by the same rules as courts of limited juris-

diction, which is, that nothing shall be intended to be within the ju-

risdiction but that which is so expressly alleged. Haywood v. Collins

et al. 328.

2. In summary proceedings in courts, under a special statute pre-

scribing the course to be pursued, that course ought to be exactly ob-

served, and those facts, especially, which give jurisdiction, ought to

appear, in order to show that the proceedings are coram judice.

Ibid. 328.

See ATTACHMENT, 2, 3.

Criminal court of Cook county.

3. Of its jurisdiction. The criminal court of Cook county is but

the continuation of the recorder's court of the city of Chicago, with

extended territorial jurisdiction and enlarged criminal jurisdiction,

but with its civil jurisdiction between citizen and citizen taken away.

The People v. Bradley, 390.

4. In respect to granting a writ of habeas corpus. See HABEAS
CORPUS, 3 to 7.

Of a justice of the peace.

5. On change of venue from one who was not a justice. If a person

not a justice of the peace were to assume the functions of such officer,

and issue a writ of replevin, he would be a trespasser; but if the de-

fendant in such writ were to apply to him and procure a change of

venue to a person who was a justice, and then proceed to trial before

the latter, he thereby waives all objection to the want of jurisdiction

and confers it on the officer trying the case, both as to the person and

the subject matter, and can not maintain a motion to dismiss the suit

on appeal in the circuit court. Graves v. Shoefeldt, 462.

JURY.

Competency.

1. Prejudice. In an action against an insurance company, where a

juror, on his examination, states that he has a prejudice against all in-

surance companies, that it was founded on the fact that he could not
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comprehend their proceedings, but that the prejudice would not affect

his verdict: Held, that it was error to disallow a challenge for cause,

as he did not stand indifferent between the parlies; but it was further

held that, as the proof showed that justice was cl earl}' done between

the parties, and there could have been no other- finding, the judgment

should not be reversed for such an error. Winnesheik Insurance Co. v.

Schueller, 465.

2. Having an opinion. Where a juror answers that he has a fixed

opinion on one of the points in issue to be tried, he is incompetent,

and it is error to receive him against the objections of the party who
challenges him for cause. Such a juror would not be inclined to give

due weight to evidence adverse to his preconceived opinion, and is

not indifferent between the parties. Davis v. Walker, 452.

Jury must decide facts.

3. Not, the court. In an action against a discharged agent to recover

money received by the latter and not paid over, the defendant claimed,

by way of recoupment, damages for a breach of the contract of em-

ployment on the part of the plaintiff', and also for one month's salary,

and for an amount the agent had allowed on the settlement of a claim

for his employer : Held, it was error for the court to instruct the jury

as to how they should find and the amount of their verdict. These

were questions for the jury, and not the court. Williams v. TJie Chicago

Coal Co. 149.

4. As to the question of interest. See INTEREST, 1.

5. Whether a shipper of goods accepted the receipt of the carrier,

with the knowledge that it contained restrictions upon the liability of

the latter, and with the intent to assent thereto, is a question of

fact to be determined by the jury. Chicago and Northwestern Railway

Co. v. Montfort et at. 175.

6. Whether a dedication of a bridge to the public was accepted, is

a question of fact for the jury, and it is error for the court to instruct

them that certain facts constitute such acceptance. Highway Commis-

sioners of the Town of Rutland v. Highway Commissioners of the Town

of Dayton, 58.

7. Of assent of sender of telegraphic dispatch to restrictions of liability

of the company. See TELEGRAPHY, 5.

Must decide upon weight op evidence.

8. It is improper for the court to instruct the jury as to the weight

of the evidence. Merchants^ Ins. Co. of Chicago v. Paige, 448.

9. It is not error to refuse an instruction which professes to deter-

mine the weight of evidence, or what it tends to prove. These are

questions for the jury. Andrews v. The People, 354.
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JUSTICE OF THE PEACE.

Extent of recovery.

1. Recovery of interest and damages in excess of the amount endorsed

on the summons. In a suit upon an account before a justice of the

peace, the plaintiff recovered a judgment for the full amount endorsed

on the summons. The defendant appealed to the circuit court, where

the plaintiff recovered a judgment for the full amount of his claim

with the addition of interest thereon and ten per cent damages for

the delay in taking the appeal: Held, the fact that the judgment ex-

ceeded the amount endorsed on the summons by the amount allowed

for interest and damages did not vitiate it. Welch v. Karstens, 117.

2. The justice trying the cause had a right, under sec. 28 of chap.

59, R. S. 1845, which provides that if the judgment is rendered upon
any note or bond, or for a balance upon a settled account, the justice

shall allow interest from the time when the same became due and in-

clude the same in the judgment, to allow interest from the time when
the account was demanded and payment promised. Ibid. 117.

Jurisdiction—waiver.

3. On change of venuefrom one who was not a justice. See JURIS-

DICTION, 5.

LACHES. See LIMITATIONS, 3, 4; MORTGAGES, 3; SALES, 10, 11

LANDLORD AND TENANT.

Lease—whether assignable.

1. At the ancient common law, a lease, like any other agreement

or chose in action, was not assignable so as to give the assignee an action

against the tenant; but, by the 32 Hen. 8, chap. 34, sec. 1, the assignee

of the reversion became invested with the rents, and where the ten-

ant attorned to him, he might maintain an action of debt to recover

subsequently accruing rents. Fisher v. Deering, 114.

2. Although the assignment of the reversion created a privity of

estate between the assignee and the tenant, still it required an attorn-

ment to create such a privity of contract, even under the 32 Hen. 8, as

would authorize the assignee to sue for and recover the rent in his

own name. Ibid. 114.

3. The 4 and 5 of Anne, chap. 16, was adopted by the British Par-

liament to dispense with the necessity of an attornment, to enable

the assignee to sue for and recover the rent from the tenant. But

this statute is not in force in this State. Ibid. 114.

Grantee of the landlord.

4. Attornment of the tenant. Where a landlord had leased premises,

and before the expiration of the term sold and conveyed to a third
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Grantee of the landlord. Continued.

person, and the tenant Lad paid one or more installments of the rent to

the grantee : Held, that such payment amounted to an attornment, and

was such a recognition of the grantee, as his landlord, as authorized

the latter to sue for and recover the rent by an action of debt. Fisher

v. Deering, 114.

5. Former decision. The case of Chapman v. Me Grew, 20 111.101,

holding a contrary doctrine, is overruled. Ibid. 114.

Distress for rent.

6. When allowable. Where a tenant removes from or abandons the

leased premises, the statute gives the landlord the right to distrain

for rent due, and also for that to become due. Nor will it affect the

landlord's right if the tenant gives notice that he intends to leave.

He can not, by such means, deprive the landlord of his right to dis-

train. Hare v. Stegall, 380.

7. Remedy of the tenant in case of distress when no rent is due, or in

case of an excessive distress. See ACTIONS, 1.

8. Remedy of the tenant where property distrained is sold without an

appraisement. See ACTIONS, 2.

Malicious prosecution.

9. Of maliciously and without probable cause, suing out and levying

distress warrant. See MALICIOUS PROSECUTION, 1, 2, 3.

LEASE. See LANDLORD AND TENANT, 1, 2, 3.

LIBEL. See SLANDER.

LIENS.

Mechanics' lien.

1. Under contracts express or implied. The law of lien enacted in

1845 applied only in cases of express contracts to furnish materials or

labor. That of 1861 enlarges the provision so as to cover all contracts,

express or implied. Chicago Artesian Well Co. et al. v. Corey et al. 73.

2. Proof of labor or materials furnished within one year after re-

quest, express or implied, will sustain the lien. Ibid. 73.

3. Diversion of materials. The diversion to other uses, without

collusion of the seller, of a portion of the materials purchased for use

upon the premises, does not tend to defeat the lean respecting it.

Ibid. 73.

4. Subsequent purchaser. A sale of the property after the lien is

fixed, to a party cognizant of the encumbrance, gives him no rights as

against the lien. Ibid. 73.
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LIENS. Continued.

Debtor and creditor.

5. Equitable lien of the latter. See PARTNERSHIP, 7.

Lien for taxes.

6. Lien upon lands for taxes on personal property. See TAXES, 9,

10, 11.

LIFE ESTATE IN PERSONALTY. See WILLS, 3.

LIMITATIONS.

Presentation op claims against estates.

1. Of the two years'
1

limitation. A claim against an estate not pre-

sented within two years of the grant of letters testamentary or of ad-

ministration, is barred by the statute, except it may share in any

estate discovered after the expiration of the two years. Shephardv.

Rhodes et al. 301.

2. When the statute begins to run in case of the discovery and probate

of a will after the appointment of an administrator. Where an admin-

istrator was appointed, and a will of the decedent was subsequently

discovered and probated and thereupon the letters of administration

were revoked : Held, claims, to share equally in the distribution of

assets, should be presented for allowance within two years from the

grant of the first letters of administration. The limitation of two

years begins to run from that time, and it is error to allow a claim to

be paid out of assets inventoried within two years from the first grant

of letters. A claim exhibited after that time should, if established, be

allowed and paid out of assets discovered after the expiration of two

years from the grant of the first letters. Ibid. 301.

Application by administrator.

3. For an order of sale of land to pay debts. There is no period of

time fixed by the statute of limitations within which an administrator

is required to file his petition for leave to sell real estate for the pay-

ment of debts, but, in analogy to the statutes of limitation relating to

the lien of judgments, and, under certain circumstances, to bringing

the action of ejectment, seven years have been held to bar numerous

proceedings, but in the absence of statutes on such subjects, each case

must largely depend on its own circumstances, and where more than

seven years have elapsed, the delay may be explained. Bursen et al.

v. Qoodspeed, Admr. 277.

4. The delay accounted for. An administrator, a short time after

the grant of letters of administration, filed his petition to sell real

estate to pay debts, and a portion of the creditors opposed the sale at

that time on the ground that the proceeds thereof would amount to
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but little more than enough to pay the widow $1000 for her home-

stead and the value of her dower in the land, and a sale would operate

as a sacrifice of the property without benefit to the creditors; the

application was continued from term to term and finally discontinued;

and after a number of years the administrator was removed and

another appointed; and subsequently, after the lapse of some eleven

years from the grant of the first letters, this proceeding was com-

menced ; the widow had died, and the heirs were all of age : Held,

that these circumstances sufficiently explained the delay, and that, as

the land was held by the heirs of deceased, the order for the sale

thereof might be made, notwithstanding more than seven years had

elapsed. Bursen et al. v. Goodspeed, Admr. 277.

Pleading—statute op another State.

5. Where the statute of another State is relied upon as a defense, it

must be pleaded and set out at least in substance, and it must be

proved on the trial. If not pleaded, it is error to permit it to be

proved. Palmer v. Marshall, 289.

6. A plea that the cause of action did not accrue within five years,

and the laws of no State are recited, will be referred to the laws of

this State, and when the suit is on a promissory note, such a plea pre-

sents an immaterial issue, and should be disregarded. It is error to

admit the statutes of limitation of another State under such a plea.

Ibid. 289.

Limitation act op 1839.

7. Color of title—what constitutes. If one take a deed absolute to

himself, but for the benefit of his client, and afterwards disregards his

client's interest, and sells without objection of the client, his deed

gives color of title, and can not be impeached by third parties. Har-

din v. Osborne, 93.

8. A deed by an assignee in bankruptcy does not give color of title,

when it appears that the bankrupt has himself already parted with his

title in trust under a special assignment, even though the date of ac-

knowledgment is subsequent to the decree in bankruptcy. Ibid. 93.

9. Color of title—of the question of good faith in acquiring it. Where
lands were sold for delinquent taxes under a judgment rendered at a

special term, and the sale made at a clay later than that fixed by law,

and this appeared from the recitals in the deed which purported to

convey the land, it was color of title, and the grantee will not be

charged with bad faith by reason of such recitals. This court having,

previous to this sale, intimated that such a sale might be made, and

the purchaser having bid the land off and obtained his tax deed
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before this court held that such a sale could not be made on a day dif-

ferent from that fixed b}' law, bad faith will not be attributed to the

purchaser and holder of the color of title. Hardin v. Crate, 215.

10. Where persons owned lands, and their agent, to pay taxes, with

their assent, and to strengthen their title, purchased the lands at a

sale for delinquent taxes, and received a tax deed for the same, and

paid all taxes legally assessed thereon for more than seven successive

years, and afterwards sold and conveyed the lands to innocent pur-

chasers, and the agency had ceased about the time the lands passed

redemption, and the purchasers reduced the lauds to actual posses-

sion, and the former owners ceased, from the time the lands were con-

veyed by the tax deed, to give them any attention by paying taxes or

otherwise for more than fifteen years, and then only sold them, con-

sisting of 1000 acres, by quit-claim deed for $200: Held, that bad

faith would not be inferred from these circumstances, especially as

one of the former owners was a witness in the case, and did not claim

that the purchaser at the tax sale paid the taxes or held the land as

their agent, nor did he impute any act of bad faith to the holder of

the tax title. Ibid. 215.

11. The relation of principal and agent having terminated after the

sale for taxes and before the time for a redemption had expired, bad

faith in receiving the tax deed will not be inferred by reason of the

existence of their former relation. When the length of time and all

of the attendant circumstances are considered, the presumption arises

there was some arrangement between the principals and their agent,

rather than that' the latter had been guilty of a fraud. The acquies-

cence in such a purchase by the owners, when fully informed of it,

and their long silence unexplained, afford a conclusive presumption

of good faith of the purchaser. Ibid. 215.

12. Subsequent sale for taxes—its effect. The fact that the land was

sold for taxes eleven years after the tax deed was given, did not des-

troy the bar of the statute. The claim and color of title made in good

faith, with seven successive years' payment of taxes on vacant and

unoccupied lands, had then been completed, and merel}r permitting

the land to be sold for taxes did not affect rights thus acquired, and

the reduction of the land to possession before the commencement of

the suit, completed the bar. Ibid. 215.

13. Vacant and unoccupied lands—of the possession. Where a per-

son holds color of title in good faith, and pays all taxes on vacant and

unoccupied lands for seven successive years, the statute does not re-

quire that he, to render the bar of the statute complete, should take

possession immediately on the completion of the seven years of pa}'-

ment of taxes; it is sufficient if the possession is had before the owner

shall take steps to remove the bar. Ibid. 215.



INDEX. 585

LIMITATIONS. Continued.

Lapse of time aside from the statute.

14. Delay in applying to redeem from sale on execution—waiver of ir-

regularities. See MORTGAGES, 3; SALES, 10, 11.

MAINTENANCE. See ASSIGNMENT, 4.

MALICIOUS PROSECUTION.

Distraining for rent.

1. Probable cause for the distress—of evidence in respect thereto. The
judgment of a justice of the peace against the landlord in case of a

distress for rent, on the ground that a check had been drawn for more

than the sum due, and delivered to, and was still held bv, the land-

lord's agent, but had been offered to be returned to the drawer, and

refused, cancelled, the rent, is not conclusive of the want of probable

cause for distraining. Hammond et al. v. Will, 404.

2. A judgment against the landlord, in such a case, is only prima

facie evidence of probable cause, which may be rebutted. Ibid. 404.

3. In such a case, where the tenant had abandoned the premises of

his own accord and drew a check for a few dollars more than was due

for a month's rent, and sent it to the agent of the landlord, with a view

of terminating the lease by having it received as the amount due to

a date after the month's rent was due, and to thus estop the landlord

from claiming rent for the balance of the term, but the agent refused

to accept it and offered to return it, and never presented it for pay-

ment : Held, that these facts showed probable cause for distraining for

the month's rent which was due, and that there were not grounds for

maintaining an action for maliciously, and without probable cause,

suing out and levying a distress warrant for rent due. Ibid. 404.

MARRIED WOMEN.

Wife joining husband in a promissory note.

A husband and his wife joined in the execution of a note and power

of attorney to confess a judgment, and on the maturity of the note a

judgment was confessed thereon, an execution was issued, when a mo-

tion was made to set aside the execution, vacate the judgment and per-

mit the parties to plead. The court let the parties in to plead, when
they filed the plea of the general issue, and a plea of the coverture of

the wife. To this latter plea a demurrer was sustained, and the wife

thereupon filed a plea of her coverture in abatement, and the plaintiff

moved to strike this plea from the files, but the motion was denied. A
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trial was had resulting in a judgment in favor of the wife and against

the husband : Held, the suit was improperly brought against the wife,

as she was not legally liable; the joint plea in abatement was obnox-

ious to a demurrer, as it came too late after the plea in bar. Thomas v.

Lowy, 512.

MASTER AND SERVANT.

Liability op the former for acts of the latter.

1. The city of Chicago, having contracted with parties for deepen-

ing the Illinois and Michigan canal under the supervision of its own
engineer, and subject to his orders, is liable for damages caused b}' the

negligence of its contractors. In such case the doctrine of respondeat

superior applies. City of Chicago v. Joney, 383.

Injuries to servant from negligence of fellow servant.

2. Liability of the common master. In an action against a railroad

company to recover for injuries to the plaintiff, occasioned by the al-

leged negligence of the defendants, it appeared the plaintiff was em-

ployed by the company as a common laborer at their carpenter shop,

and, after his day's work was done, in going from the shop to his home,

while crossing the defendants' track, was struck by one of their en-

gines : Held, the employment of those in charge of the engine, and

the plaintiff as a laborer in the carpenter shop, was so dissimilar and

separate the one from the other, that the plaintiff should not be held

responsible for the negligence of the former. The doctrine that an

action will not lie by a servant against a railroad company for an in-

jury sustained through the default of a fellow servant, did not apply.

In such a cas^, the company should be held responsible for gross neg-

ligence of the servant who caused the injury. Byan v. Chicago &
Northwestern Railway Co. 171.

MEASURE OF DAMAGES.

Refusal to receive property and pay for it.

1. Of a re-sale. Where a person purchased of another the hair and

bristles of all hogs he might kill during the season, at a specified price

per head, and was to take and pay for them, and the seller, when he

commenced slaughtering, gave the buyer notice and requested him to

take away the hair and bristles and pay for the same according to the

agreement, but the buyer refused, and the vendor then sold the hair

and bristles for the highest market price : Held, that he could recover
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the difference between the contract price and the market price; that

this is the true measure of damages for such a breach of contract.

Tillman v. Kent et al. 271.

Finding value of property sold.

2. Of the place. Where a quantity of hay was sold in the stack, it

is not error to admit evidence of the value of the property sold at or

uear the place of delivery, but not at distant points. Neirfan v. Dun-

ham, 233.

Upon bill rendered.

3. Where a person, at the request of another, went to, and saw, the

treasurer of a coal company, for the purpose of negotiating the sale of

a tract of coal land to the company, and conversed with the treasurer,

on the subject, and was only engaged in such employment not exceed-

ing one day, and the owner subsequently sold the land to the company,

and the person who had seen the treasurer presented a hill for a speci-

fied sum for his compensation, but it was not paid : Held, that the

amount of such bill thus presented is the extreme limit of any recov-

ery he can have. It is the price he fixes on the value of his compen-

sation and an admission that iffis worth no more. Daniels v. Wilder,

526.

For the killing of a dog.

4. Whether proof of pecuniary value necessary. In an action to re-

cover damages for the killing of the dog of the plaintiff, it is error for

the court to instruct the jury that, to recover, the plaintiff must prove,

by a preponderance of evidence, that the dog was his property, and

was of some pecuniary value. The law recognizes the right of prop-

erty in a dog, and if it was destroyed without legal justification, the

law implies damages, and plaintiff is entitled to at least nominal dam-

ages, as it does in every case of illegal invasion of the right of property

of another. Brent v. Kimball, 211.

Of a bridge connecting two towns.

5. Contribution for repairs. Where a town made repairs upon a

bridge connecting with another town, and sued the latter for contribu-

tion, it was held, that liability being established, the town which made
the repairs, and paid or became responsible for the cost, can not re-

cover more than is shown to be one-half of the sum reasonably and
judiciously expended. Highway Commissioners of the Town of Rutland

v. Highway Commissioners of the Toicn of Dayton, 58.
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FOR UNDERMINING THE WALL OF A BUILDING.

6. Where a person, desiring to erect a building adjoining the brick

house of another, obtained permission to sink his foundation wall

below and partly under the wall of the house, upon his promise to pay

for any damage resulting therefrom, in an action to recover for injury

i;i consequence of the excavation, where an item was insisted upon

for "risk" in making repairs of the damaged building, and although it

should not have been allowed, the judgment will not be reversed be-

cause the court refused to so instruct the jury, when the evidence of

a number of witnesses place the damages at a larger amount than was

found hy the jury. The court could only have instructed that the

jury should not allow the item unless the evidence showed it to have

been a usual and customary charge in making such repairs. Hayes v.

Moynihan, 409.

Incorrect transmission of telegraphic dispatch.

7. A party in Chicago delivered to a telegraph compai^, in that

city, a message, directing his banking house in New York to sell one

hundred shares of a certain character of stocks, which amount was

tli en held by the banking house for a customer. The message, as de-

livered in New York, directed the sale of one thousand shares, and

thereupon the party receiving the message sold that amount, having

to go into the market to buy the residue: Held, if the sender of the

message was compelled to, and did, purchase nine hundred shares of

the stock to replace that so sold, by reason of the carelessness of the

company in transmitting the message, and that, in the interval be-

tween the selling one thousand shares and the repurchase of the nine

hundred shares to replace the extra number of shares sold, that stock

had advanced in price, this advance, in an action against the company,

would be the measure of damages. Tyler, Tillman & Co. v. TheWest-

em Union Telegraph Co. 421.

Irregularity in distress for rent.

8. Where rent was in arrear, and property was distrained for its

payment, and after having the amount of rent due ascertained before

a justice of the peace, the constable making the distress sold the prop-

erty without first having it appraised, as required by the statute, and

afier a tender of rent and costs: Held, in an action of trover by the

tenant, after the sale, when the proceeds of the sale are applied to the

payment of the rent due, it is error for the court to instruct that the

value of the property, when converted, is the measure of damages, as

the amount applied to the payment of the rent should go in mitiga-

tion, as it was applied to the payment of plaintiff's debt. Tripp et al.

y. Grouner, 474.
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Of damages too remote. '

9. In an action to recover damages or tne breach of a contract to

repair and put in good order a still apparatus and column for the man-

ufacture of alcohol, to be performed within a specified time, the

breach alleged was, that the defendant did not -perform within that

time: Held, in cases of such character, the measure of damages is

not prospective gains unless there should be shown outstanding con-

tracts to be performed by the machinery to be furnished. In this

case, the averment in the declaration was, that the plaintiff was de-

prived of the use of the still for two months, during which time he

might and would have manufactured large quantities of alcohol, from

which he would have derived great gains. This was regarded as

prospective, and too remote to be an element of damages. Frazer

et al. v. Smith et al. 145.

Where a person is wrongfully discharged from employment.

10. Where a person is employed as the agent of another, and is

wrongfully discharged from the employment, he is entitled to recover

compensatory damages, but the damages may be mitigated if the

agent, after he is discharged, gets or can get employment in business

of the same general character, to the extent of his compensation thus

received, if less than his wages under the contract, and if equal there-

to, then only nominal damages. If he engages in business of a differ-

ent character, requiring harder labor and more capital, the damages

should not be reduced the full amount of his earnings in such busi-

ness. Williams v. The Chicago Coal Co. 149.

Punitive damages.

11. Whether recoverable. Where an officer only omits a duty unin-

tentionally, and has not acted willfully or oppressively, punitive dam-

ages should not be allowed against him. So in an action by a tenant

against an officer for failing to have property, distrained for rent, ap-

praised before selling it, it appeared the tender of the rent due, if

made, was not urged on the trial, and the person entitled to receive

the rent having signified a willingness to receive it, after it was

claimed to have been made, these are acts tending to show that the

proceeding was not willful, and as precluding a recovery of vindic-

tive damages. Tripp et al. v. Grotmer, 474.

12. Trespass to realty. In an action of trespass quare clausumfregit,
to entitle the plaintiff to recover vindictive damages, it should appear

that the trespass was wanton, willful or malicious. Stillwell v. Barnett,

210.

MECHANICS' LIEN. See LIENS, 1 to 4.
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MINORITY OF FEMALES.

At what age it ceases. See INFANTS, 1.

MISTAKE.

In the description of land.

1. A court of chancery will correct it. "When lands, verbally agreed

to be sold, are found misdescribed, or other lands are described in-

stead, a court of chancery will order a proper conveyance. McLennan

v. Johnston, 306.

Re-conveyance.

2. Where a party seeks the reforming of a deed in respect to an

alleged mistake in the description of the premises, he should tender a

reconveyance, and the court, in decreeing the correction of the orig-

inal error by a new deed, should require him to return the title he

erroneously received. Ibid. 306.

Degree of evidence required.

3. A deed will not be reformed by the decree of a court so as to

make it express something entirely different from what is written up-

on its face, except upon evidence of the clearest and most satisfactory

character. Palmer v. Converse, 313.

When and where cognizable.

4. Where a party sold a quantity of hay to another, to be paid for

at an agreed price per ton, in a particular mode, when the quantity

should be ascertained by persons they might choose, and persons were

selected and the amount determined and reported by them: Held, on

a trial in a suit for a breach of the contract, that the defendant could

not prove that the persons selected had made a mistake in ascertaining

the amount, but their determination might be questioned for fraud.

Fraud in an a.ward may be shown either at law or in equity, but mis-

take is cognizable only in chancery. Neiclan v. Dunham, 233.

5. Even if a mistake could be corrected in an action at law, it

would have to appear that the persons making the mistake were mis-

led, deluded, or misapprehended the facts. Ibid. 233.

MITIGATION OF DAMAGES. See DAMAGES, 1.

MORTGAGES.

What constitutes a mortgage.

1. Where a person having a lease on a piece of ground and a ware-

house thereon, sold the same to another person, the grantee assuming
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the payment of grantor's debts in part and giving Ins note for the bal-

ance, and giving to the grantor a covenant to reconvey the property

at the end of five years on being repaid the purchase money and ten

per cent interest, the grantor to pay taxes, repairs and improvements,

and to pay the grantee one half of the losses which might occur in the

grain business to be carried on by them : Held, this transaction was

in the nature of a mortgage given by the grantor to the grantee to se-

cure the money advanced by him, and that equity, only, can do com-

plete justice between the parties. Hanford v. Blessing, 352.

Of a deed absolute in form.

2. Whether a mortgage. When a sale is in form absolute, in order

to change its character to that of a mortgage, the evidence must clearly

show that it was so intended. Slight evidence is not sufficient. Rem-

ington v. Campbell, 516.

Foreclosure.

3. What constitutes. Where a party gave a mortgage on land to

secure several notes, and the mortgagee sued on a part of them, ob-

tained judgment and sold the land under execution, and it was not re-

deemed, and the certificate of purchase was regularly assigned through

several persons until it came to one who obtained a deed, went into

possession and opened a valuable coal mine thereon, and the mortga-

gor, after nine years from the sale, conveyed the land by quit-claim

deed to another person, who filed a bill to redeem: Held, that the sale

was a foreclosure, and the great length of time before an effort to re-

deem was made, waived any irregularity, if any existed, in the sale.

Rigney v. Small et al. 416.

Strict foreclosure.

4. Subsequent purchaser from mortgagee—where the mortgagor is let

in to defend. Where a mortgagee files a bill to foreclose, makes publi-

cation against a non-resident mortgagor, and obtains a decree of strict

foreclosure on a default and then sells the property, and the purchasers

make lasting and valuable improvements, it is correct practice for the

mortgagor, who afterwards obtains leave to answer, to file a cross bill,

and make such purchasers defendants and parties to the suit. Scott v.

MilUken et al. 108.

5. In such a case, equity requires that the land should be valued,

and if not equal to the mortgage debt, then the foreclosure may be

strict, unless a redemption shall be made. If, on the other hand, it is

unimproved, and found to be of greater value than the debt, the mort-

gagor should be allowed to redeem as in the other case, but if not re-

deemed, a sale should be decreed, and from the proceeds should be

paid the costs ; the debt due on the mortgage notes, and taxes paid by
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complainants before selling to the purchasers, should be paid to them
;

to the mortgagor the excess of the value of the land unimproved over

the amount of the costs, debt and taxes; to the purchaser from the

mortgagee the value of the improvements independently of the land,

which value should be ascertained by the court. Scott v. Milliken et al.

108.

Sale under power in the mortgage.

6. Whether properly made. A person gave a series of notes, falling

due at different times, and executed a mortgage to secure their pay-

ment, and it contained a provision that, if default should be made in

the payment of the principal or interest on the days when due, the

whole of the principal and interest should, at the option of the payee,

become immediately due and payable, and it authorized the payee, his

heirs, executors, administrators or assigns, after publishing the required

notice, to sell the equity of the premises and the redemption, and the

mortgagee was authorized to convey to the purchaser. The mortga-

gor sold the premises, and his grantee also sold them, both subject to

the mortgage; and, subsequent^', the mortgagee assigned the notes

and mortgage to another person, who gave and published the notice

of a sale for the payment of all the notes and interest, but two having

matured b} r the efflux of time, and on the day fixed for the sale offered

the premises, and they were bid off by another person to whom he

conveyed. On a bill filed to set aside the sale because no sale was, in

fact, made according to the notice: Held, that where the proof pre-

ponderated in favor of there having been a sale at the time, place, and

in the manner required by the notice and mortgage, the sale would

not be disturbed. Heath v. Hall et al. 844.

Assignee op the notes and mortgage.

7. Of his powers. Also, that the holder of the notes and mortgage

could exercise the option to declare all the notes due, and that such

power passed by the assignment. Ibid. 344.

8. Also, that the holder, being an assignee, had the right, under the

terms of the mortgage, to advertise and make the sale in the manner

prescribed in^the mortgage, and on the sale being made, he had power

to execute a deed of conveyance to the purchaser. Ibid. 344.

Sale under deed of trust—notice.

9. And herein, of notice of the election of the holder to declare the whole

debt due. Where a person borrowed money and gave a trust deed on

real estate to secure its payment in three years, with interest payable

annually, and the deed provided that if the interest remained due and

unpaid thirty clays, the holder of the claim might require the trustee

to sell the property, after giving notice as required by the deed,
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and to apply the money as therein specified ; and it was therein agreed

that, on default in the payment of any installment of principal or in-

terest for thirty days after its maturity, the whole debt, principal and

interest, should, at the option of the holder, become clue and payable,

and the property be sold as though the debt had become due by lapse

of time: Held, under such a deed, that the trustee was only bound to

give the notice required by its terms, and as the deed did not provide

for it, he was not required to give notice to the debtor, nor was the

holder bound to give notice of his election to treat the whole debt as

due. Princeton Loan and Trust Co. et at. v. Mitnson, 371.

Statements by trustee to purchaser.

10. WhetTier in fraud of the rights of the debtor. In such a case, it

is not fraud, or ground for setting aside the sale made by the trustee,

because he informed the person who became the purchaser, of the

amount of the debt previous to the sale; nor did the fact that the trus-

tee said to the person who afterwards became the purchaser of the trust

property, that if the.money was not paid before the time fixed for the

sale, it would be sold, and that he had no expectation it would be paid.

This was not fraud, nor did it work injury to the debtor. Ibid. 371.

Redemption by purchaser under execution.

11. As against a purchaser under foreclosure of a prior mortgage.

MUNICIPAL CORPORATIONS. See CORPORATIONS^, 4; HIGH-
WAYS, 6 to 9.

NAVIGABLE STREAMS.

Obstruction by a bridge.

1. In ichat proceeding the fact availing. Whether a bridge erected

over a stream which has been declared by an act of the legislature to

be a navigable stream, is an obstruction to the navigation thereof, can

not be made a question in a suit by one town against another to com-
pel contribution for repairs to the bridge. If the bridge obstructs

navigation, and is violative of the law declaring the stream navigable,

it may be indicted and abated as a nuisance. Highway Commissioners

of Town of Rutland v. Highway Commissioners of Town of Dayton, 58.

NEGLIGENCE.

Negligence in railroads.

1. Killing of stock—defective fence—contributory negligence. Where
a person's cattle break through the fence on the side of a railroad

track, and the owner of the cattle repairs it with defective materials,
38—60th III.
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in a temporary maimer, but it is apparently sufficient, and his cattle

again break through the same place, and are killed, and it appears

that he knew that the fence thus repaired was defective, and he failed

to notify the employees of the company : Held, that he was guilty of

negligence. The owner of adjoining lands has no right to remain in-

active and let his cattle get upon the railroad track through the known
deficiency of the fences along the road. When he undertook to

repair the fence, and did it negligently, and failed to notify the com-

pan}'', he became liable for the natural consequences of his negligence.

Chicago, Burlington and Quincy Railroad Co. v. Seirer, 295.

2. Notice to the company of defective fence. It was not error for the

court to amend an instruction so as to inform the jury, in such a case,

that the company should have had notice that the fence apparently

good was defective, before they would be liable for the injury to the

stock. But the failure on the part of the owner to use reasonable

efforts to notify the company of such defects, in any case where the

defects are known to the proper agents of the company, would not

justify the company in failing to repair. Ibid. 295.

3. It such a case, it was error for the court, without limitation or

qualification, to instruct the jury that, if the fence was defective, the

company were liable. It should not, under the facts in the case, have

laid down the rule of absolute liability. Ibid. 295.

4. Fencing a road—gate left open. In an action against a railroad

company to recover the value of a horse killed by one of defendant's

trains, it was held to be error to instruct the jury that, if the road

was not so fenced as to prevent the horse from getting upon it, they

were bound, under any circumstances, to find for the plaintiff. There

was evidence tending to show that the horse came upon the road

through an open gate. If this was true, plaintiff could not recover,

unless the gate had been so long open as to raise the presumption

that the servants of the company knew it, or to charge them with

negligence. The instruction excluded from the jury the consideration

whether, if the horse came through the open gate, the company was

chargeable with carelessness. Chicago, Burlington arid Quincy Rail-

road Co. v. Magee, 529.

Comparative negligence.

5. In an action against a railroad company to recover damages for

the killing of the husband of the plaintiff, the accident being occasioned

by a collision at a road crossing, an instruction informed the jury

that, if the employees neglected to ring a bell or sound the whistle as

required by statute, the plaintiff was entitled to recover of the com-

pany for killing her husband unless he was guilt}^ of a greater degree

of negligence: Held, such an instruction was too broad, as it should
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have limited the liability of the company to the injury caused by the

failure to ring the bell or sound the whistle, and it should have been

modified so as to have informed the jury that the negligence of de-

ceased must have been slight as compared with that of the company.

Instructions in such cases should lay down the-duty of both parties,

and leave the juiy to find whether the defendant was guilty of negli-

gence; and even if the deceased was guilty of negligence, whether it

was slight as compared with that of the company. Chicago, Burling-

ton and Quincy Railroad Co. v. Lee, 501.

Master and servant.

6. Liability of the common master for injuries to one servantfrom the

negligence of another. See MASTER AND SERVANT, 2.

NEGOTIABLE PAPER.

Its free circulation favored.

1. The law favors the use of commercial paper, and courts should

not permit weak and uncertain evidence to impede or restrain its free

circulation. House v. Davis, 367.

NEW TRIALS.

Conditional order for a new trial.

1. Effect of a remittitur in obviating a new trial. Where the court

enters an order that unless plaintiff will remit a certain portion of his

verdict within a specified time, a new trial will be granted, but the

sum is not remitted until after the time has expired, when the court

thereupon overruled the- motion for a new trial and rendered judg-

ment for the amount remaining after entering the remittitur: Held,

that it was not error to overrule the motion after the time named had

expired; that the order, as entered, was a conditional one granting a

new trial, and was under the control of the court during the term;

that the mere overruling of the motion was not error, and the refusal

to grant a new trial could not be questioned unless there were other

grounds requiring it to have been allowed. Miles v. Weston, 361.

Newly discovered evidence.
i

2. It is not error to refuse to grant a new trial on newly discovered

evidence which is only cumulative and inconclusive in its character.

Bowen et al. v. Rutherford, 41.

3. On such an application it must appear that the party asking a

new trial has used due diligence to discover evidence before the trial.

Ibid. 41.
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Excessive damages.

4. Obstruction of streets. In an action on the case against the city

of Chicago, for negligence in permitting a portion of one of its streets

to be obstructed by a rope stretched and attached to stakes set in the

street, and failing to place any sign of warning to protect travelers

from the danger, by means of which the plaintiff, while traveling the

street, was thrown from her carriage and severely injured : Held,

while a verdict for the plaintiff of $4400 was regarded by the court

as much greater than they would have allowed, and the injury did

not appear to them to be exclusively attributable to the accident, yet

the damages were not considered so excessive as to warrant them in

disturbing the verdict on that ground. City of Chicago v. Fowler, 322.

5. For injury resultingfrom excavation under the wall of the building

of another. Where it appeared that a person, desiring to erect a build-

ing adjoining the brick house of another, and obtained permission to

sink his foundation wall below and partly under the wall of the house,

and agreed to pay for all damages the house might thereby sustain,

and on putting in his foundation damage was done to the building, in

a suit to recover damages for the injuiy, the evidence being very con-

flicting on the question of the extent of the damages, the judgment

will not be reversed because the damages are excessive, although

they may appear to be large. Hayes v. Moynihan, 409.

6. Irregularity in distress for rent. In an action by a tenant

against an officer who sold property seized under a distress warrant,

without an appraisement as required by law, it appeared the sale was

well attended and the bidding spirited, and the property sold for

$110.20. The omission to comply with the statute in respect to the

appraisement was unattended with especial circumstances of aggrava-

tion. The valuation of the property distrained, even by the plaintiff

himself, was only $376. The jury returned a verdict for $1450. A
remittitur of $686.50 was entered*: Held, the verdict, even with the

remittitur, was excessive, and the judgment was reversed. Tripp et al.

v. Grouner, 474.

.7. In action for slander. It was held, in an action for slander, that,

except in a case of flagrant wrong, a verdict will not be disturbed,

especially when the damages have been reduced upon a second trial.

Storey et al. v. Wallace, 51.

NOTICE.

In judicial proceedings.

1. Necessity of notice. The principle is very general, subject to few

exceptions, that all persons whose rights are to be affected by an
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order or judgment of a court, must have notice, actual or constructive,

of the pendency of the proceeding against them. Long, Admx. v.

Thompson, Guardian, et at. 27.

Distribution op money op an estate.

2. Notice in respect thereto. See ADMINISTRATION OF ES-

TATES, 9, 10.

Killing op stock on a railroad.

3. "Whether notice should be given to the company of a defective fence.

See NEGLIGENCE, 2, 3, 4.

Op a re-sale.

4. In case a purchaser fails to keep his margin good—sufficiency of a

notice to authorize a re-sale. See SALES, 1.

Obstruction op streets op a city.

5. What is sufficient notice thereof to the municipal authorities. See

HIGHWAYS, 10.

Special assessment to open an alley.

6. Whether notice thereof sufficiently certain. See SPECIAL AS-

SESSMENTS, 6.

Publication of notice.

7. In respect to a special assessment—of its sufficiency. Same title,

7,8.

Notice in proceedings by attachment.

8. Of its sufficiency, and in what manner shown. See ATTACH-
MENT, 2 to 7.

Deed of trust to secure a debt.

9. Of notice of the sale thereunder, and tohether notice is necessary of

an exercise of the option to declare the whole debt due. See MORT-
GAGES, 9.

Of an adverse or defective title to a pledge.

10. Of notice thereof to the pledgee. See PLEDGE, 4, 5.

On re sale of goods.

11. Whether notice to a former purchaser necessary. See SALES, 8.

Marine insurance on goods " lost or not lost."

12. Of notice to the company that the goods were already lost. See

INSURANCE, 14, 15.

Change of venue.

13. Necessity of notice. See VENUE, 1.
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Assignor of promissory note.

14. Whether notice of non-payment necessary to fix his liability. Sef

ASSIGNMENT, 3.

Notice of defense in a suit.

15. By plea. See PLEADING, 5.

OFFICERS.

Disqualified by interest.

1. Where public officers are clothed with important powers, sub-

ject to but few effectual restraints, so that the rights of private prop-

erty are almost at their mercy, it must, be held that the acts of such

officers must be free from the motives of special pecuniary interest,

and courts should open the way to a proper investigation of the

sources of such improper motives; to do otherwise would be to en-

courage a prostitution of their powers to their own private ends, by a

judicial shield, which should be applied to the protection of the op-

pressed. Hunt v. City of Chicago, 183. See SPECIAL ASSESS-
MENTS.

Clerk of criminal court of Cook county.

2. Tenure of his office under new constitution. The constitution of

1870 did not affect the tenure of office of the clerk of the criminal

court of Cook county, but when the recorder's court was changed to

the criminal court, the clerk was retained in office until the expiration

of his term. City of Chicago v. CHara, 413.

PARENT AND CHILD.

Of an adopted child.

Liability for his support and education—in case of divorce of the par-

ties adopting him. Where a party had adopted a child, and was subse-

quently divorced, and the decree required him to support and educate

the child, and he had previously placed the child in a boarding school

to be taught, and his divorced wife, who had the custody of the child,

afterwards placed the child in the same school, and although he gave

notice that he would not pay the expense, as it failed to appear that he

had provided other means of education, or that there were common
schools accessible, he was held liable to pay the expense incurred in

keeping the child at the boarding school. Buck v. Buck, 105.

PARTIES,

In chancery.

1. Bill to correct mistake. A grantee who, having title by a wrong
description, sells a portion of his purchase, following the erroneous de-

scription, must, in seeking relief against his own grantor, make his
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own grantee a party defendant. Omission to do so is fatal. McLen-

nan v. Johnston, 306.

Assignee op policy op insurance.

2. Can not sue in Ms own name. In an action on an insurance pol-

icy, it was held, that the assured, who held the legal title, could*not sue,

because he had broken the condition of the policy. The assignee could

not sue because be was not originally a party to the contract. The

assignment could only p;iss an equitable interest, and he could not sue

in his own name for a breach. Home Mutual Fire Ins. Co. of Chicago

v. Hanslein, 521.

Suit by an administrator.

3. When he may sue in his own name. See ADMINISTRATION
OF ESTATES, 3, 4.

Suit against husband.and wife.

4. When the latter improperly joined. See MARRIED WOMEN, 1.

Dismissal op suit.

5. Right of a complainant to dismiss a suit as against the holder of a

power of attorney. See POWER OF ATTORNEY, 1, 2.

PARTNERSHIP.

Whether a partnership exists.

1. As between the parties, and as to third persons. In an action against

A and B on a promissory note signed A & Co., the declaration alleged

that A and B were partners in business under the firm name of A &
Co., and as such made the note sued on. B denied the partnership and

his joint liability with A as partner, on the note. The plaintiff intro-

duced in evidence the note, and a bond for a deed for certain mill

property, executed by a third person, with the knowledge of B, to

"A and B, composing the firm of A & Co.," which bond was duly re-

corded. It appeared that B made the most, if not all, the payments on

the property, and that when reimbursed by A, the property was to be

the property of A ; that the note was executed for work done in the

mill by the plaintiff as miller; that B visited the mill several times

after the purchase. A testified that B never had any interest in the

mill business; that he alone was interested in that, and assumed the

firm name of A & Co. in which to transact business; that the firm was

himself and no other ; that B never authorized him to use his name,

nor did he ever represent toothers or to the plaintiff that B had any

interest in the mill business; that the interest of the latter only ex-

tended to the real estate: Held, the evidence was sufficient to charge
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B upon the note; that the bond for a deed to the mill property, taken

with the knowledge and consent of B, in which A and B were de-

scribed as composing the firm of A & Co., and put on record, was a

holding out to the world that they were partners in the mill property

and in the business of the mill, though, as between themselves, there

may have been no partnership in the mill business. Wheeler v. McEl-

doioney, 358.

What constitutes.

2. Banking association. Where a number of persons enter into ar-

ticles of association for banking purposes, and, without any charter,

assume a name, open a stock book, subscribe for shares of stock, and

a portion of them pay small sums on the stock, hold meetings, elect

directors, publish the names of such directors, none of whom take any

steps to inform the public that they do not belong to the association,

enter into business, buy and sell exchange, receive deposits, draw bills

and transact business as a bank: Held, that all become members of a

partnership and are liable as such, and that they ma}' be sued on a

draft drawn by the company which is not paid. Pettis et al. v. Atkins

et al. 454.

Partners as to third persons.

3. Though not bettoeen themselves. Although persons may not be, in

fact, partners, still they may so act as to become liable to the public as

partners, and be estopped from denying a partnership. Ibid. 454.

Proof op partnership.

4. Where a partnership is denied by one of the persons sued, he

can not be proved a partner by the acts or declarations of those claimed

to be partners. Their declarations are admissible to prove them part-

ners, but it is error, when such evidence has been adduced, to instruct

the jury that, if they find from all the evidence that the person deny-

ing the partnership is a partner, then the declarations of either part-

ner will bind the firm. Such instruction authorizes the jury to con

sider the evidence not applicable to the proof of partnership, by the

person denying it, to make him a partner. Bishop et al. v. Georgeso?i,

484.

5. A person can not be made a partner in fact, or appearance, so as

to bind him, unless by his consent, admissions or acts. The declara-

tions or acts of others can have no such effect unless authorized or

ratified by him. Ibid. 484.

6. By reputation. Whether persons are partners inter se, or quoad

third parties, must be established by facts, by the acts of the part}r

, or

by circumstantial evidence, which induce the belief of a partnership.
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The question tarns upon the assent of the person to be charged, and

not upon general repute. A partnership can not be proven by general

reputation. Bowen et al. v. Rutherford, 41.

Control of partnership funds.

7. Equitable lien of a creditor. Where several persons, acting to-

gether, borrowed a sum of money from a bank, and shipped a lot of

cattle to market consigned to another person to sell, who, after making

sale, paid the expenses and charges attending the shipment and sale,

and also paid off and discharged a mortgage on the cattle, and held

about half of the proceeds in his hands, and one of the partners di-

rected him to pay it to the bank, and he agreed to hold it subject to

the order of the partners, and it was paid to one of the partners by

his, and the direction of another, who constituted a majority: Held,

that by the direction of one partner to pay to the bank, and what he

said, gave the bank no lien on the fund, and the agent was authorized

to pay it, as he did, under the direction of the other two partners, and

as he paid the money before the bank filed their bill to enforce pay-

ment out of the fund, there was nothing upon which an equitable lien

could attach. Steele v. First National Bank of Joliet, 23.

Suit at law by one partner against another.

8. Whether it will lie, and when the remedy is in equity. One partner

can not sue another at law until there has been a dissolution of the

partnership, a final settlement of the affairs of the firm, a balance

struck and a promise to pay. Balances struck only preparatory to a

settlement are not sufficient. Until the final settlement is had, the

remedy is in equity. A statement of accounts between two of three

partners, showing the amount of profits that had been made, but

which failed to state in whose hands they were, the amount each part-

ner was entitled to receive, or whether the partners had received their

capital stock put in, or had accounted for funds, if any, drawn out by

them, is not such an accounting and settlement as authorizes one part-

ner to sue another at law. Burns v. Nottingham, 531.

9. Where one partner testifies a settlement was had with one or two

other partners, and he understood that a certain sum wasdue him, but

does not say it was found to be due on the settlement, or that the other

admitted such sum to be due, and testifies that the other agreed to give

his notes for what he owed, but the latter, in his testimon}-, denies that

any sum was found to be due, and that he was willing to give his notes

for what was due when it could be ascertained: Held, this evidence

fails to prove a final settlement and a balance struck. In such a case,

the remedy is in a court of equity. Ibid. 531.
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PAYMENT.

Application of payments.

1. Where there are several debts. Where a debtor owes a creditor

several debts, and makes payments, lie has the right to direct their

application to any one or more of the debts he may choose; but if he

makes payments and gives no directions, then the creditor may apply

them as he ra^y choose; and when such payments are made, and

neither party makes the application, the law will apply them in the

manner most advantageous to the creditor, as it will be presumed he

would, had he made an election, have so applied them. Hare v. Ste-

gall, 380.

2. Where a creditor holds two debts against another, and one is

secured and the other is not, and payments have been made by the

debtor, and there is no evidence that he directed their application, and

no evidence of how they were applied, it will be presumed that they

were credited on the debt for which he held no security. Ibid. 380.

Time for payment.

3. On sale ofgoods, where no time for payment is fixed by the parties.

See SALES, 2.

PLEADING.

Of the declaration.

1. Count for goods sold and delivered. It is essential to the indebita-

tus count for goods sold and delivered, that it should aver they were

sold and delivered to the defendant at his request. Where such an

averment is wanting in such a count, upon a special demurrer the

count would be bad. McEwen v. Morey, 32.

Duplicity—waiver.

2. Where a count in a declaration averred that a railway company
failed to fence its road, and that a train was run, conducted and di-

rected carelessl}'
-

, whereby plaintiff's horse was killed: Held, that

plaintiff might recover on proving either ground ; that the declara-

tion was obnoxious to a demurrer for duplicity, but both grounds

were traversed by filing the general issue. Chicago, Burlington and

Quincy Railroad Co. v. Magee, 529.

Waiver of demurrer to declaration.

3. By plea. Where a defendant demurs to the declaration and the

demurrer is overruled, and he then pleads to the action, he waives the

grounds of demurrer, and can not raise the legal questions presented

by the demurrer. If he desired to do so, he should have abided by
liis demurrer. Home Mutual Fire Ins. Co. v. Garfield, 124.
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Demukrek to one of a series of pleas.

4. To which it shall apply. Whore a party files a number of pleas

in such a confused manner that it is difficult to determine the order in

which they were filed, and a defective special plea appears first in

the series, and the general issue the second, and" a demurrer, as ap-

pears by the record, was sustained to the first plea, it will be held that

the demurrer was sustained to the bad special plea, and not to the

general issue, unless it appears from the record that the court de-

prived the defendant of the benefit of the general issue on the trial.

Lamb et al. v. Holmes, 497.

Notice of defense.

5. When a plea, denying a partnership, is filed, it is notice that

such a defense will be made. Bowen et al. v. Rutherford, 41.

NON EST FACTUM—IN ASSUMPSIT.

6. The plea of non est factum is not an appropriate plea in the ac-

tion of assumpsit, and it is proper practice, in such a ease, to strike it

from the files on motion. Even if it could be used, the plea of non-

assumpsit is broader and will admit a more comprehensive defense,

and is preferable. Lamb et al. v. Holmes, 497.

Foreign statute.

7. Must be pleaded. Where the statute of another State is not

pleaded, it is error to hase an instruction on such a statute. Palmer

v. Marshdl, 289.

Statute of limitations of another State.

8. Must be specially pleaded. See LIMITATIONS, 5, 6.

Failure on partial failure of consideration.

9. Must be specially pleaded. See PLEADING AND EVIDENCE,
11.

Of a particular custom.

10. Mode of pleading it. See CUSTOM, 2.

When plea must be sworn to.

11. To entitle a plaintiff in an action against several to recover

against a part of the defendants, under act of 1869. See JUDG-
MENTS, 3.

Plea in abatement. See ABATEMENT, 1.
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PLEADING AND EVIDENCE.

Allegations and proofs.

1. Must correspond. Upon bill filed by a subsequent grantee of a

mortgagor to set aside.a pretended sale Lad under a power given in

the mortgage, upon the ground that there was no sale of the premises

at auction, and the proof fails to sustain the bill, the complainant can

not change his ground and attack the sale for an irregularity. The
allegations and proofs must agree, or relief will be denied. A party

can not obtain relief by making one case by his bill, and a different

one by his proofs. Heath v. Hall et al. 344.

2. Where the theory of a bill in chancery is, that promissory notes,

upon which judgment had been rendered, were usurious, and that

the assignee, who obtained the judgment, had colluded with the payee

to hold the notes in trust for him, and the proof fails to sustain the

bill, it is erroneous for the court, under such a bill, to require the

payee to bring the amount of usury into court to be' paid to the as-

signee, and to require that the- maker bring the balance of the judg-

ment into court to be paid to the assignee. House v. Dams, 367.

3. The evidence must be in support of the theoiy of the bill, and

if not, although a case may be made by the evidence, the partly is not

entitled to relief, and it must not be variant from the case the party is

called upon by the bill to defend. Ibid. 367.

4. False imprisonment. In an action for trespass and false impris-

onment, where the court permitted evidence of the kind of food that

was furnished to plaintiff, and the character of the prison in which he

was confined, and the kind of treatment he received: Held, it was
error, as there were no facts specially averred authorizing them to be

received, and as there was no such averment in the declaration the

admission of such evidence was calculated to surprise the defense, and

it should have been rejected. Miles v. Weston, 361.

5. As to price. Where a count avers that the defendant purchased

of plaintiff a quantity of corn at the highest market price for similar

shelled corn in the city of Morris at the time of delivery, the plaintiff

could not recover on such a contract by showing a delivery of corn at

another place, and under a contract which did not specify any price at

any place. McEwen v. Morey, 32.

6. In an action against a railroad company to recover the value of a

horse killed by one of defendant's trains, where the plaintiff avers, in

his declaration, that defendant carelessly "ran, conducted and directed"

its train, it is error to instruct the jury that they might consider the

coudition of the brakes employed. The action was for carelessness,

and not for a failure to properly equip their road. Chicago, Burling-

ton and Quincy Railroad Co. v. Magee, 529.
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PLEADING AND EVIDENCE.

Allegations and pkoofs. Continued.

7. What amounts to a variance. To constitute a variance there

must be a substantial departure from the issue, in the evidence ad-

duced, and it must be in some material matter which, in point of law, is

essential to the charge or claim. Frazer et al. v. Smith et al. 145.

8. As to when a contract teas made. In an action to recover dam-

ages for the breach of a contract, the declaration alleged the contract to

have been made on the 20th day of February, 1868, to repair and put

in good order a still apparatus and column for the manufacture of

alcohol, to be performed within and during the period of six weeks

from and after that day, with breach that the defendant did not per-

form within that time, averring damage by reason of loss of use of

the machinery. The proof showed that the contract was made on

the 1st day of March, 1868, and that the defendant was to complete

the same in thirty days: Held, there was no substantial variance

between the allegation and proof. The time of making the contract

was not of the essence. Ibid. 145.

9. When a variance is immaterial. In a case where an instrument in

writing is not declared on as the cause of action, it may, nevertheless,

be read in evidence, although it may vary from the averments in the

declaration, if it tends to prove the issue. Newlan v. Dunham, 233.

10. Preponderance of evidence. Where a bill contains allegations

entitling complainant to relief, they must be proved by at least a pre-

ponderance of evidence. When the evidence is conflicting, and there

is not a preponderance in favor of the bill, or where the preponder-

ance is against the bill, relief should not be granted. Singer v. Jenni-

son et al. 443.

Failure op consideration.

11. Under the plea of non assumpsit a party is not permitted to

prove a failure, or partial failure, of the consideration of the note

sued on. Such defense must be presented by special plea. Leggat

et al. v. Sand's Ale Brewing Co. 158.

Coverture.

12. It has been held that coverture may be pleaded, or given in

evidence under the general issue. But where coverture is pleaded in

abatement-, and out of time, and therefore unavailing, in the absence

of proof under the general issue, the defense can not prevail. Thomas

v. Lowy, 512.

Suit by an administrator.

13. When he may sue in his own name, and ichether he must prove his

fiduciary character. See ADMINISTRATION OF ESTATES, 3, 4.
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Statute of limitations of another state.

14. Under what state of pleading it is admissible in evidence. See

LIMITATIONS, 5, 6.

PLEDGE.

Of property not paid for by the pledgor.

1. Rights of the pledgee as against the original vendor. "Where a per-

son purchases a lot of highwines, and is to pay for them on delivery,

and they are delivered late in the afternoon, the seller saying he will

leave them until the next morning when he will call and get his pay,

and the purchaser ships them to New York and draws drafts on a

bank and attaches the shipping receipts to the drafts as collateral secu-

rit}' for the payment of the money, and the drafts are presented to a

bank and they are cashed : Held, the bank, having no notice that the

highwines had not been paid for, acquired a valid and binding lien on

the property as a pledge for the payment of the money; and that it

would be protected against the vendor's claim for the purchase

money. Michigan Central Railroad Co. v. Phillips et al. 190.

2. Delivery of the property by transfer of bill of lading. The transfer

of a bill of lading by the shipper, ou a sale or pledge of the property

shipped, is a symbolical delivery of the property, and this, too, with-

out any indorsement on the bill. The shipper, when he is the owner of

the property shipped, does not lose his title by inserting the name of

a consignee when he ships the property. The title still remains in

him unaffected. In such a case, the consignee becomes the factor or

commission merchant of the shipper. Ibid. 190.

3. In such a case, the same rule applies to the shipper who is not

the owner, but has been put in possession of the property under snch

circumstances.as to sell and pass the title to an innocent purchaser.

Such a pledge and transfer of the bill of lading, transfers a legal and

not a merely equitable title in the pledge. Ibid. 190.

4. Notice of adverse title to the pledge. Where it appeared that it was

usual, on the sale of highwines, among dealers and rectifiers, to accom-

pany the transfer with what are called coupons, but not with bankers

who advanced money on drafts on bills of lading of highwines shipped,

to have the coupons accompany the bills of lading: Held, that in this

case the want of such coupons to accompany the bills of lading, was

not notice that the pledgor had no title, or a defective one. Ibid. 190.

5. A notice of defective title in the pledgor comes too late to affect

the pledgee, after he has advanced the money secured by the pledge.

To be operative, the notice should have been prior to the payment of

the money. Ibid. 190.
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POWER OF ATTORNEY.

Dismissal of suit by a party.

1. Rights of one holding a power of attorney. Where a party gives to

another a power of attorney, which recites that the maker is indebted

to the attorney, authorizing him to file a bill to set aside a conveyance

made by the guardian of the maker of the power, and to compel the

guardian to account, and, out of the proceeds realized from the suit

the attorney should be paid : Held, that after such a suit is commenced

in the name of the person giving the power, he ma}' dismiss the suit

notwithstanding the opposition of the attorney. Norton v. Tattle

et al. 130.

2. Where a claim of this character is not assignable, the giving of a

power of attornej'by the holder of the mere naked right to his creditor

authorizing suit to be brought and prosecuted in his name, the claim

not being assignable, confers no rights on the attorney in fact, and

therefore nothing upon which to found a claim of an irrevocable

power to prosecute the suit. The position of the attorney is less

favorable than if he were assignee. Ibid. 130.

PRACTICE.

Time of taking certain objections.

1. That checks offered in evidence are not stamped. In an action by a

purchaser of propert}', against the seller, for breach of the contract,

where checks were offered in evidence that had been tendered under

the contract, but did not have attached the required revenue stamps,

but no objection was made on that ground, the objection can not be

urged for the first time on appeal, when the seller did not refuse them

on that ground, but placed the refusal upon the claim that the esti-

mates were not correctly made as to the quantity of the property sold.

Newlan v. Dunham, 233.

2. Insufficient description in a deed. Where a deed is read in evi-

dence without objection, and it is apparent that a description of land

therein could be rendered more clear and satisfactory by other evi-

dence, the objection that the description in the deed is not clear, can

not be urged as a ground of reversal. Eldridge v. Walker, 230.

Administrator's sale of land to pay debts.

3. Disposition of a demurrer, on appeal. Where the defendants, on

an application by an administrator for an order to sell lands to pay

debts, demur, in the county court, to the petition, and the demurrer is

overruled and they file an answer, it is not error in the circuit court

on appeal to strike a demurrer from the files when it has been filed in

that court. Bursen et al. v. Ooodspeed, Admr. 277.
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PRACTICE. Continued.

Questions of law and fact.

4. In a suit on a policy of insurance where the question was

whether the company waived the sufficiency of the proof of loss, and

certain facts are found to exist, it is then a question of law whether

they amount to a waiver, and it is not error for the court to instruct

the jury that if certain facts, which amount to a waiver, are found to

exist, there was a waiver by the company of further proof of loss.

Winnesheik Ins. Co. v. Schueller, 465.

PRACTICE IN THE SUPREME COURT.

What may be assigned as error.

1. Overruling challenge of juror. It is the duty of this court to re-

view the action of the court below in all cases as to the competency of

jurors, whether the challenge be to the polls for favor or for principal

cause. Winnesheik Ins. Co. v. Schueller, 465.

Assignment of errors—abstract.

2. Upon an appeal to this court, where there was no assignment of

errors upon the record in accordance with the rule of court in that re-

gard, and none accompanying the record, aud the appellant failed to

file an abstract in the manner required, but instead thereof merely a

printed index to the transcript, the court refused to consider the case,

and affirmed the judgment of the court below. Buckley v. Eaton, 252.

Error will not always reverse.

3. Erroneous instructions. A judgment will be affirmed if it is

clearly sustained by uncontradicted evidence, notwithstanding the court

may have given an erroneous instruction, where it can be seen no in-

jury could result therefrom. Graves v. Shoefelt, 462.

4. Overruling challenge of juror. Where a juror, on his examina-

tion, states that he has a prejudice against all insurance companies;

that it was founded on the fact that he could not comprehend their pro-

ceedings, but that the prejudice would not affect his verdict : Held,

that it was error to disallow a challenge for cause, as he did not stand

indifferent between the parties ; but it was further held that, as the

proof showed that justice was clearly done between the parties, and

there could have been no other finding, the judgment should not be

reversed for such an error. Winnesheik Ins. Co. v. Schueller, 465.

PRESUMPTIONS.

Of law and fact.

1. That evidence was considered. In an action for breach of a con-

tract to sell and deliver a quantity of hay in the stack to the plaintiff,
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PRESUMPTIONS. Of law and fact. Continued.

it appeared the quantity of hay was to be ascertained by referees.

The seller contended there was a mistake in the estimate : Held, where

the evidence is admitted as to the basis on which such a calculation is

made, the presumption is that it was considered by the jury, and that

they determined whether there was so gross a mistake as showed a

fraud on the part of the referees. Newlan v. Dunham, 233.

2. As to jurisdiction of courts of general jurisdiction when in the ex-

ercise of statutory powers in summary proceedings. See JURISDIC-

TION, 1, 2.

3. Texas cattle—capability of communicating disease—presumption in

respect thereto, under the- statute. See TEXAS CATTLE, 1.

Appearance entered by attorney.

4. Presumption as to authority of attorney. See APPEARANCE, 2.

*

PROBABLE CAUSE.

For distress for rent. See MALICIOUS PROSECUTION, 1, 2, 3.

PROCESS.

Service of process.

In chancery. There is no substantial departure from the statute

when the service of process is required to be made by delivering a

copy to the defendant, and by the return it appeared a copy of the

summons was left with the defendant. Buck v. Buck, 105.

PURCHASERS.

Holder of collaterals.

1. Can not buy at his own sale. One to whom securities are pledged

for security of a debt, can not become the purchaser at his own sale.

Chicago Artesian Well Co. et al. v. Corey et al. 73. I

2. Such sale, if illegal, doesnot cancel the securities, but the pledgee

is remitted to his former rights respecting them. Ibid. 73.

Subsequent purchaser with notice.

3. Of a mechanic's lien. See LIENS, 4.

Purchaser of chattels from vendee in possession.

4. Of his rights as against the original vendor. See SALES.

Bona fide purchaser from fraudulent vendee.

5. Of his rights. See FRAUD, 1.

39—60th III.
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PURCHASERS. Continued.

Sale of premises by lessor.

6. Right of purchaser to sue for rent. See LANDLORD AND
TENANT, 4, 5.

Purchaser from mortgagee.

7. After a strict foreclosure on constructive service—relative rights of

such purchaser and the mortgagor. See MORTGAGES, 4, 5.

Tenants in common.

8. Whether one may acquire title to the property without the consent

of the other. See TENANTS IN COMMON, 1, 2.

RATIFICATION.

Its effect.

1. Ratification of act done is equivalent to precedent authority, and

relates back to the date of the execution of the power. Martin, v. Judd,

78.

REASONABLE DOUBT. See CRIMINAL LAW, 4.

RECEIPT.

Whether it amounts to a contract. See CONTRACTS, 7, 8.

REDEMPTION.

By a purchaser under execution.

1. As against a purchaser under foreclosure of a prior mortgage.

Where a person executed a mortgage on real estate, and subsequently

another person recovered a judgment against the mortgagor, which

became a lien on the same land, an execution was issued on the judg-

ment, and the premises were sold to another person who assigned the

certificate of purchase to still another person, and three days after the

right to redeem by the mortgagor had expired, the mortgagee filed a

bill to foreclose, and on the same day the mortgagor entered his ap-

pearance, and a decree of foreclosure was afterwards entered ordering

the payment of the money in ten days, and, in default thereof, that,

on ten days' notice, the land be sold, and the sale was made and the

laud purchased by a person not in interest, bidding $900 more than

the amount of the decree on the foreclosure, and the money was not

at the time paid to the mortgagee, but the $900 was paid to the mort-

gagor, who was the father-in-law of the purchaser, at the foreclosure

sale ; the purchaser at the execution sale, or his assignee of the certifi-

cate of purchase, was not made a party to the foreclosure proceeding;
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the assignee filed a bill to redeem : Held, that his right to redeem was

not lost. Orob v. Gushman, 201.

2. That, in sucli a case, he might redeem by paying the amount

paid by the purchaser under the decree to satisfy the mortgage. When
the bill to foreclose was filed, the mortgagor's 'right to redeem had

expired, his equity of redemption had been sold, and he had failed to

redeem within one year, and the assignee of the certificate of pur-

chase under the execution sale held the equity of redemption, and not

having been made a party to the foreclosure suit, his right to redeem

was not cut off by the foreclosure sale. Ibid. 201.

3. Laches—waiver of irregularities. See MORTGAGES, 3.

By a judgment creditor.

4. When lie loses his right. A judgment creditor purchasing the

land within the twelve months, takes his grantor's right of redemp-

tion, but loses his right to redeem as a creditor. Martin v. Judd, 78.

5. Regularity of his judgment. A debtor who has failed to redeem

within twelve months may confess judgment in favor of another cred-

itor upon a bona fide debt, for the purpose of enabling him to redeem,

but the indebtedness must be clearly shown and the proceeding free

from suspicion. Ibid. 78.

RELEASE.

Release of surety.

Extension of time to the principal. See SURETY, 1.

REMEDIES.

Organization op a corporation.

1. As to the mode of questioning the regularity thereof See CORPOR-
ATIONS, 2.

By one partner against another.

2. Whether at laic or in equity. See PARTNERSHIP, 8, 9.

Contracts against public policy.

3. Remedy in respect thereto, See CONTRACTS, 4, 5.

Bridge over a navigable stream.

4. Whether an obstruction to navigation—in what proceeding the

question may arise. See NAVIGABLE STREAMS, 1.

In case op distress for rent.

5. Remedies of the tenant wliere there is an improper distress. See
ACTIONS, 1.
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REMEDIES. In case op distress for rent. Continued.

6. Remedy of the tenant where property distrained is sold without

appraisement. See ACTIONS, 2.

REMITTITUR.

Its effect in obviating a new trial.

Under a conditional order. See NEW TRIALS, 1.

REPLEVIN.

Whether it will lie.

1. In favor of a tenant in case of an improper distress. See AC-
TIONS, 1.

Of the bond.

2. Its requisites. It is not ground for dismissing a replevin suit, on

appeal in the circuit court, that the bond does not correctly state the

date of the writ. Graves v. Shoefelt, 462.

RESCISSION OF CONTRACTS.

In chancery. See HUSBAND AND WIFE, 3.

RESPONDEAT SUPERIOR, See MASTER AND SERVANT, 2.

RESULTING TRUST. See TRUSTS, 1.

RETURN UPON PROCESS.

Contradicting the same.

1. A party may, in some cases, contest the fact of service of pro-

cess upon him., Hickey v. Stone et al. 458.

Return of service in chancery. See PROCESS, 1.

SALES.

Sale of grain to be delivered at a future time

1. Of keeping the margin good. A party residing at a distance from

the city of Chicago, employed a commission merchant in that city to

purchase for him a quantity of wheat, to be delivered at a subsequent

day. He agreed to allow the commission merchant one-half of a cent

per bushel as compensation for purchasing, and to advance ten cents

per bushel as a margin, and to keep it good at that sum. It was also

understood that, when the grain should be delivered, the commission

merchant was to pay for and store the same, holding it to secure his

advances, which, with interest and storage, were to be paid when the
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Sale of grain to be delivered at a future time. Continued.

wheat should be sold. The wheat was purchased, and the margin, as

agreed upon, was paid to the commission merchant, and soon after,

the price of wheat began to decline, of which the commission mer-

chant advised the party for whom he had purchased, and asked for

instructions in regard to the sale of the wheat. Subsequently, the lat-

ter was advised that the margin already deposited had been absorbed

by the further decline in the market, and was requested to put up

more margin, wThich he failed to do, and thereupon the commission

merchant sold the wheat at a considerable loss : Held, the margin not

being kept good, the commission merchant had the right to sell the

grain upon the notice given. Mailer et al. v. McLagan, 317.

Sale of chattels.

2. Payment, and the waiver thereof. Where chattels are sold, and

no time of payment is fixed by the contract, payment is a condi-

tion precedent, implied by law, and the title wTould not vest until

payment, unless waived by the vendor. Michigan Central Railroad

Co. v. Phillips et al. 190.

3. The vendor, in such a case, may waive payment, and if he does,

the title to the property sold will vest in the vendee. Ibid. 190.

4. Delivery without waiver—bona fide purchaser. But even where

there has been no waiver by the seller, still, if he delivers the prop-

erty to the purchaser, and thus vests him with indicia of ownership,

and he sells or pledges it to a bona fide purchaser without notice, the

latter acquires rights which will be protected. Where the property

is thus placed in the hands of the purchaser, as to third persons who
become bona fide purchasers, it does not matter as to the intent with

which it was delivered. Ibid. 190.

5. Such a case as the present is unlike one where something re-

mains to identify or separate the property, or ascertain its weight, etc.,

as nothing remained here, not even a deliveiy, but to pay for the

property, to complete the sale, and fully vest the title as between the

contracting parties. Where one of two innocent parties must suffer

loss by the fraud of another, the person who enables the commission

of the fraud must suffer the loss. Ibid. 190.

6. Rights of a pledgee of property so delivered to the purchaser, as

against the vendor. See PLEDGE, 1.

7. Delivery of chattels, by means of the transfer of a bill of lading.

Same title, 2, 3.

Of a re-sale—notice.

8. Where a person purchased of another the hair and bristles of

all hogs he might kill during the season, at a specified price per head,
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and was to take and pay for them, and the seller, when he com-

menced slaughtering, gave the buyer notice and requested him to

take away the hair and bristles and pay for the same according to the

agreement, but the buyer refused : Held, where such a breach of con-

tract occurs, the vendor may re-sell the goods without notice to the

buyer that he will do so, and the vendee will be liable for the loss sus-

tained. Ullmann v. Kent et al. 271.

Time for payment.

9. When no time is fixed by the parties. Where a party purchases

goods at an agreed price, and no time is fixed for payment, the law

implies that payment is to be made when the goods are delivered.

Ibid. 271.

Judicial sales.

10. Sale on execution—irregularity as to time in the day—waiver.

Where a certificate of purchase issued on a sale of land upon execu-

tion stated the sale was made at four o'clock in the morning, that, if

true, would have been ground, if applied for in proper time, for set-

ting aside the sale and awarding a new execution. It rendered the

certificate and sale voidable, if the sale was so made, but it was not

void. And the holder of the title under the execution sale hav-

ing no notice, he would have been protected, but a delay of nine

years in applying to redeem is laches, and the sale could not be set

aside. Rigney v. Small et al. 416.

11. Sale of land en masse—laches. Where property, susceptible of

division, is sold enmasse, the debtor may have the sale set aside if he

applies to the court in a reasonable time. Such irregularity does not

render the sale void, but simpty voidable; but by laches, the debtor

will lose the right to have the sale set aside. Ibid. 416.

12. Failure.of title—caveat emptor. Where, in a partition suit, the

land was found not susceptible of division and was sold by the master,

and the proceeds partitioned, and the purchaser at that sale paid the

money and received a deed from the master, but afterwards the ad-

ministrator of the ancestor of those who sought the partition filed his

petition for the sale of the land for payment of the debts, and under

an order of the court one-half the land was sold for that purpose, on a

bill filed by the purchaser at the master's sale : Held, that he was not

entitled to relief. Bassett v. LocJcard, 164.

13. It was held that, at a judicial sale, there is no warranty of title,

and the maxim caveat emptor applies. The purchaser runs all risks of

title at such a sale. If the land descended to those seeking partition,

burthened with a lien of the ancestor's debts, he, at the master's sale,

purchased subject to have his title defeated by a sale for the payment
of those debts. Ibid. 164.
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Under a deed of trust given to secure a debt.

Of the regularity of the sale. See MORTGAGES, 9, 10.

SLANDER.

Publishing proceedings of courts.

1. Privileged publications. A faithful report of the proceeding's of

courts of justice, is a privileged publication, and shall not be held a

cause of action for libel. It would appear that slanderous statements,

made by witnesses, which are not pertinent to the matter under inves-

tigation, are not privileged. Nor is it settled that coroner's inquests

may be for this purpose classed with judicial proceedings. Storey et al.

v. Wallace, 51.

2. A statement made upon the authority of a newspaper, and not

purporting to be a report of such proceedings, is not privileged. Re-

sponsibility can not be evaded by offer of proof that the libel was in

fact matter in evidence. Ibid. 51.

3. Proprietors of newspapers, though ignorant, at the time, of the

publication of libellous matter, are responsible. Ibid. 51.

SPECIAL ASSESSMENTS.

In the city of Chicago.

1. By whom assessment must be determined. Where an ordinance,

directing the improvement of a street upon which an assessment is

made for the purpose, directing it to be curbed with curb walls, where

they are not already built, and curb walls be re-built where they are

not in a good and sound condition, the work to be done under the su-

perintendence of the board of public works: Held, the ordinance and

assessment under it are void, as the ordinance attempts to confer discre-

tionary power which can only be exercised by the common council,

and tended to induce unfair assessments, favoritism and fraud.

Moore et al. v. City of Chicago, 243.

2. Where the common council passed an ordinance for the improve-

ment of a street, and ordered curb walls to be built where the same

were not already built and in good and sound condition, but it did not

specify what portion was in good and sound condition and what was

not: Held, that the ordinance was an attempt to confer on the board

of public works an illegal discretion which would tend to open the

way to an unfair assessment, and to favoritism and fraud. It is gov-

erned b}r the case of Foss v. City of Chicago, 56 111. 354, and is held to

be void, and the collector had no authority to apply for judgment.

Bryan v. City of Chicago, 507.
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3. An ordinance of the city of Chicago directed a certain street to be

curbed with curb walls "where the same are not now already built, and

where the same are not now in a good and sound condition," the work

to be done under the superintendence of the board of public works:

Held, the ordinance vested the board of public works with a discretion

required to be exercised by the common council alone, and was void.

Wright v. City of Chicago, 312.

4. An ordinance ordered to be constructed, on a certain street, curb

walls, and to be re-built and repaired "where the same are not now in

a good and sound condition," "said work to be done under the superin-

tendence of the board of public works, conformably to the drawings

prepared by said board :" Held, the ordinance w.as void, because it

undertook to vest in the board of public works a discretion which

should have been exercised by the common council alone. McDon-
nell v. City of Chicago, 350.

5. An ordinance for the curbing "with curb walls where curb walls

are not already built " in the designated "portion of Milwaukee avenue,"

and filling and paving with wooden blocks a portion of that avenue,

does not confer any discretion on the board of public works, and it is

valid. This case is distinguished from Fossv. City of Chicago, 56 111.

354. In that case, to execute the ordinance required a large discretion

on the part of the board of public works, while in this there is none

conferred. Page et al. v. City of Chicago, 441.

TO OPEN AN ALLEY—NOTICE.

6. In a proceeding to levy a special assessment to open an alley, the

notice is sufficiently certain if it states the location of the alley and the

land to be taken, in the language of the ordinance, giving the numbers

of lots in the block and the portions to be taken for the alley. Hem-

ingway et al. v. City of Chicago, 324.

Publication of notice.

7. Whether sufficient. Where a notice that an assessment has been

completed, and that application will be made for a confirmation, and

the certificate of publication fails to state the last day it was inserted,

there is no legal evidence that publication was made, and the collector

has no authority to apply for a judgment on the assessment roll. Ibid.

324.

8. Certificates of publication of notices of the meeting of the com-

missioners to make a special assessment, and of the application to the

common council for confirmation, stated that the notices had been pub-

lished six days consecutively, Sundays and holidays excepted, giving
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the date of the first but not of the last publication : Held, the certifi-

cates were within the case of Rich et al. v. The City of Chicago, 59 111.

286, and were insufficient. Bice v. City of Chicago, 388.

Of a new assessment.

9. A new special assessment will not be sustained where the record

fails to disclose upon what basis it was made. Harrison v. City of

Chicago, 360.

Equality between the assessment and benefits.

10. Of the rule in that regard. The charter of a town, granted un-

der the constitution of 1848, authorizing special assessments to be

levied, is not unconstitutional because it does not require them to be

made on the principle that the benefits must at least be equal to the

'assessment. But the constitution of 1848 requires assessments to be

so made, and an assessment in excess of benefits would be void. Gree-

ley et al. v. The People, 19.

11. An ordinance requiring a specified sum to be assessed on the

property in the town, benefited by the improvement, without reference

to whether the property is benefited to that amount, and without re-

quiriug 'it to be levied on the principle of equality of benefit and bur-

then, is void, and the levy of an assessment under it can not be en-

forced. Ibid. 19.

Interest of an officer.

12. Who made the assessment. Where two members of the board

of public works, one of whom owned property affected, made the as-

sessment for widening a street: Held, that the latter was disqualified

to act by reason of his interest, and the assessment and the ordinance

based upon it were void. Hunt v. City of Chicago, 183.

13. Eoidence in respect thereto. In such a case, it is error for the

court, on an application for a judgment for the assessment, to refuse

to permit the defendant to show that one of the two commissioners

making the assessment had a pecuniary interest in making it. Ibid.

183.

Omission to assess certain property.

14. Effect thereof on assessment on other property. Where, in the

improvement of a street by special assessment, there was, in the center

of the street, a horse railway, and there was no evidence that such

railway company was exempt from such assessment, the presumptiou

is, that .the track was liable to such assessment, and it was error, on

account of its omission, to render judgment on the assessment against

other property for the improvement. Page et al. v. City of Chicago,

441.
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Exemption of street railways.

15. By contract—of its extent. Where a horse railway company

constructed their road in one of the streets of the city, with the agree-

ment that the company should keep so much of the street as they

occupied in repair, according to the requirements of the common coun-

cil for the repairs of such streets, but the company were exempted

from assessment for grading, paving, macadamizing, filling or planking

the streets or parts of streets upon which they should construct their

railways : Held, that this agreement did not exempt the company from

assessment to defray the expense of widening the streets upon which

their railwa}^ are constructed. Parmelee et at. v. City of Chicago, 267.

16. Constitutionality of a contract of that character. An ordinance

of a city provided that a street railroad company, as respected the grad-

ing, paving, macadamizing, filling or planking of the streets upon

which they should construct their railways, should keep so much of

said streets as should be occupied by the railways, in good repair and

condition, in accordance with the regulations of the city in that regard.

It was held, in Chicago v. Sheldon, 9 Wallace, 50, that an ordinance of

that character, which had been recognized and confirmed by the legis-

lature, was not unconstitutional, and it was upheld, upon the princi-

ple of commutation, and as being a contract, the obligation of which

could not be impaired. To this extent the case of Chicago v. Baer et

al. 41 111. 306, is modified. Ibid. 267.

Questioning prior proceedings.

17. As to sufficiency of a proceeding to toiden a street, on a special as-

sessment to improve the street. See EVIDENCE, 16.

SPECIAL CHARTERS FOR TOWNS.

Under constitution op 1848. See CORPORATIONS, 3.

STATUTES.

Constitutionality.

1. Of the title of a private or local laic—amendment of the charter of

the city of Chicago. A law entitled "An act to amend the charter of

the city of Chicago, to create a board of park commissioners, and to

authorize the levy of a tax in the town of West Chicago, and for

other purposes," is not repugnant to the constitution because it con-

tains many provisions prescribing the manner in which the subject

matter of the act, as stated in the title, shall be carried into effect.

All of the provisions contained in the law are well expressed and

embraced in the words, "an act to amend the charter of the city of

Chicago." Prescott v. City of Chicago, 121.
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British statutes in aid of the common law.

2. How far in force in this State—and herein, of adopting the con-

struction thereof given by the English courts. Our general assembly

has adopted the common law, and all British statutes, with a few ex-

ceptions, in aid of the common law, so far as they are applicable to

our condition, passed prior to the fourth year of James the First, as

the rule of decision until altered or repealed. The 32 Hen. 8, chapter

34, section 1, was adopted prior to that time, and is applicable to our

condition, and is in force. And the legislature, in adopting it, will be

presumed to have intended to adopt the judicial construction that had

been placed on that statute. Fisher v. Deering, 114. See also, LAND-
LORD AND TENANT.

Foreign statutes.

3. Must be pleaded. See PLEADING, 7 ; LIMITATIONS, 5, 6.

Statutes construed.

4. Plea denying joint liability must be sworn to, under act of March

26, 1869, to enable a plaintiff to recover against a part of several defend-

ants in action on a contract. Thomas v. Loicy, 512. See JUDG-
MENTS, 3.

5. Tenancy by the curtesy—since the " married woman's act " of 1861.

Armstrong et al. v. Wilson et al. 226. See CURTESY, 1, 2, 3.

6. Witness—competency. Under act of 1867. Marshall et al. v. Karl,

Admr. 208. See WITNESSES, 1.

7. Divorce—extreme and repeated cruelty ; how long to be continued.

Construction of the statute in Coursey v. Coursey, 186. See DI-

VORCE, 3.

8. Lien upon land for taxes assessed on personal property. The 14th

section of the act of 1853 construed in Schaeffer v. The People, 179.

See TAXES, 9, 10, 11.

9. Accessories—in misdemeanors. The statute construed in Van
Meter et al. v. The People, 168. See CRIMINAL LAW, 3.

10. Continuance—admitting truth cf affidavit. The practice act and
act of 1869 amendatory thereof, construed in Van Meter et al. v. The

People, 168. See CONTINUANCE, 3.

11. Texas cattle—capability of communicating disease—presumption

in respect thereto, under the statute. Davis v. Walker, 452. See

TEXAS CATTLE, 1.
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STATUTE OF FRAUDS.

Parol promise in respect to lands.

1. Where a person desiring to erect a building adjoining the brick

house of another, obtained permission to sink his foundation wall be-

low and partly under the wall of the house, upon his parol promise to

pay all damages which might result to the building: Held, in an ac-

tion to recover for injury to the building b}' reason of the excavation,

the verbal promise does not relate to such an interest in land as

brings it within the statute of frauds and perjuries. The promise

bound the party making it no farther than did the law, to make com-

pensation for any damages that resulted from laying the foundation

of his building as he did. Hayes v. Moynihan, 409.

Promise to pay the debt op another.

2. Where the owner of a lot of cattle shipped them to a person to

be sold, with directions as to the manner of applying the proceeds to

the payment of certain debts owing by the shipper, it was held, that if

the person to whom the shipment was made promised to pay a por-

tion of the money derived from the sale to a creditor of the shipper,

such promise was for the payment of the debt of another, and, not be-

ing in writing and signed by the party to be charged, was within the

statute of frauds. Steele v. First National Bank of Jollet, 23.

Correcting mistake in a deed.

3. Admissibility of parol evidence for that purpose. See EVI-
DENCE, 1, 2, 3.

STREET WALKERS.

At night. See CRIMINAL LAW, 1, 2.

SUBROGATION.

Whether allowable.

1. Where, in a partition suit, the land was found not susceptible of

division and was sold by the master, and the proceeds partitioned,

and the purchaser at that sale paid the money and received a deed

from the master, but afterwards the administrator of the ancestor of

those who sought the partition filed his petition for the sale of the

land for payment of the debts, and under an order of the court one-

half the land was sold for that purpose, on a bill filed by the pun-

chaser at the master's sale : Held, in such a case there can be no sub-

rogation, as there was no claim that could be subrogated. The lien

of the creditors was discharged by the sale b}r the administrator, and

the purchaser thereby acquired the title to the land and nothing-

more. There was no remaining right held by the creditors. He did
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not pa}' the money to satisfy or purchase the debts, but to buy the

title to the land, which he acquired, and nothing more. He acquired

no right of the creditors which may have once existed. He pur-

chased at the master's sale land that was burthened with, and subject

to, a lien that was capable of defeating his title, and he may have

abated from the price the amount of the debts against the estate, but

whether he did or not, he purchased without warranty or fraud, Bas-

sett v. Lockard, 164.

SURETY.

Release op surety.

1. Extension of time to the principal. Where the payee of a note

entered into an agreement with the principal, without the knowledge

or consent of the surety, to extend the time of payment of the note

for one year, upon condition that the principal should pay him twelve

per cent interest, it was field, that such agreement did not release the

surety from liability on the note. Silmayer v. Schaffer, 479.

TAXES.

• Sale for delinquent taxes.

1. By whom to be made. Where the city collector applied to the

court for an order for the sale of real estate for the payment of delin-

quent city taxes and assessments in the mode pointed out by the city

charter, and an order was so made by the court, such order authorizes

the collector, and no one' else, to make the sale, precisely as though

he had been so ordered in specific language. Hills v. City of Chicago,

86.

2. Constitutional provision. Section 4 of Article IX of the consti-

tution requires the legislature to provide, in all cases where a sale of

real estate is necessary to collect taxes and special assessments for

State, county, municipal or other purposes, that a return shall be

made to some general officer of the county having authority to re-

ceive State and county taxes, "and there shall be no sale of the said

property for any of said taxes or assessments, but by said officer, but

on the order or judgment of some court of record :" Held, that this

provision prohibited the court from rendering a judgment for the sale

of real estate for such taxes on the application of any person but the

general county officer named, and that no other but him could make
the sale. Ibid. 86.

3. In giving an interpretation to this clause, no aid can be derived

by a comparison with other clauses of that instrument, as it stands

alone, disconnected from other clauses. Ibid. 86.
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4. In such case the cardinal rule is, that it must be so construed as

to give effect to the intent of the people in adopting it. Where the

words employed, when taken in the ordinary sense and their gram-

matical arrangement, embody a definite meaning which involves no

conflict with other parts of the same instrument, then the meaning

thus apparent on the face of the instrument is the only one that can

be presumed to have been intended to be conveyed, and there is no

room for construction. Hills v. City of Chicago, 86.

5. It must, be presumed that the people who adopted the constitu-

tion understood the force of the language used, and that language has

been employed with sufficient precision to convey the intent, and un-

less examination demonstrates the presumption does not hold good in

the particular case, nothing will remain but to enforce it. Ibid. 86.

6. The language employed in this section is plain and unambigu-

ous, conveys a definite meaning, and involves no absurdity, conflict or

inconsistency, when compared with other parts of the instrument. In

such a case, the argument drawn ab inconvenienti can not apply to the

interpretation, but to the policy of the prohibition itself. Ibid. 86.

7. When an act is prohibited by clear and unambiguous language

of the constitution, the policy of such inhibition, or the inconvenience

that may ensue from its enforcement, is a matter with which the court

has no concern, its duty being to faithfully enforce it. Ibid. 86.

8. The first branch of the section enjoins upon the legislature the

duty of providing that a return of unpaid taxes and assessments be

made to some general officer of the county, having power to receive

State and county taxes, it being the object to promote public conve-

nience and economy. Had the clause gone no further, it would have

been incapable of enforcement by any other department of the gov-

ernment until the legislature had adopted enactments to carry its pro-

visions into effect. The last clause was designed to produce prompt

action. Its effect began with the adoption of the constitution, and

annulled all laws in conflict with its provisions. When such a consti-

tutional provision is adopted it abrogates all laws conflicting there-

with. Such may not be a rule of universal application, but it does

apply when a particular proceeding authorized by a former statute is

prohibited by the constitution. Ibid. 86.

Lien upon land for personal tax.

9. Where personal property of a person is assessed in the town in

which he resides, and his lands lie in and are assessed in another

town, and the personal tax is not paid, a lien for that tax does not at-

tach to the land in another town in the hands of a purchaser after the

assessment and before the delinquency of the personal tax. In such a

case the land is not delinquent. Schaeffer v. The People, 179. •
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10. The 14th section of the Revenue Law of 1853 declares that per-

sonal property shall he liable for taxes levied on real estate, and the

latter shall be liable for taxes levied on personal property, hut the

land does not become liable for the personal tax unless it can not be

collected from personal property, and that must be shown before

judgment can be rendered against the real estate. Shaeffer v. The

People, 179.

11. The 49th section of the same act makes personal property lia-

ble for tax on real property, but does not render real estate liable for

the personal tax. Ibid. 179.

TELEGRAPHY.

Duty and liability of telegraph companies.

1. A telegraph company is a servant of the public, and bound to

act whenever called upon, their charges being paid or tendered.

They are, in that respect, like common carriers, the law imposing

upon them a duty which they are bound to discharge. The extent of

their liability is, to transmit correctly the message as delivered. Tyler,

Ullman & Co. v. The Western Union Telegraph Co. 421.

Restricting liability by contract.

2. Necessity of repeating messages. Where a party, desiring to send

a telegraphic dispatch, is required \ty the company to write his mes-

sage upon a paper containing a condition exonerating the company

from liability for an incorrect transmission of the message unless it

shall be repeated, and at an additional cost therefor to the sender, it is

held that such a restriction, even if it be regarded as a contract, is un-

just, without consideration, and void. Ibid. 421.

3. Nor is such a restriction upon the liability of the company re-

lieved of its objectionable character by a stipulation in the contract

that the company will insure the accurate transmission of the message

by a special agreement to be made, in writing, with the superintendent

of the company, the amount of risk to be specified in the contract and

paid at the time of sending the message. Such a provision would not

be available to persons in localities where there was no superintend-

ent, and would occasion inconvenient delay even where such officer

could be found. Ibid. 421.

4. It is against public policy to permit telegraph companies to se-

cure exemption from the consequences of their own gross negligence, by

contract. So, notwithstanding any special conditions which lmay be

contained in a contract between a company and the sender of a mes-

sage, restricting the liability of the former in case of an inaccurate
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transmission of the message, the company will still be liable for mis-

takes happening by their own fault, such as defective instruments, or

carelessness or unskillfulness of their operators, but not for mistakes

occasioned by uncontrollable causes. Tyler, Ullman & Co. v. The

Western Union Telegraph Co. 421.

5. Whether a contract exists is for the jury to determine, not the court.

Whether a paper famished by a telegraph company, containing con-

ditions and restrictions in respect to the liability of the company in

case of an incorrect transmission of messages, and upon which a mes-

sage is written and signed hy the sender, is a contract or ngt, depends

upon the fact whether the sender had knowledge of such conditions

and restrictions and assented thereto; and whether or not such regula-

tion was brought to the notice of the sender so as to fix knowledge

upon him, is a question of fact to be determined by the jury, and not

by the court. Slight evidence of assent will, no doubt, suffice, but it

is for the jury to determine. Ibid. 421.

Burden op proof.

6. In an action against a telegraph company to recover damages re-

sulting from an alleged incorrect transmission of a message, if the

plaintiff prove the inaccuracy of the message, the company, to exon-

erate themselves, must show how the mistake occurred. In the ab-

sence of any proof on their part, in that regard, the jury must pre-

sume a want of ordinary care on the part of the company. Ibid. 421.

Disclosing importance op message.

7. Whether necessary. A telegraphic message was sent from Chica-

go to New York, as follows: "Sell one hundred Western Union.

Answer price." It was held, the dispatch sufficiently disclosed to the

operator the nature of the business so as to inform him of the import-

ance of its correct transmission. But be a message of great or trifling

importance, the company are bound to transmit it literally—at least to

use the highest degree of care and skill in their efforts to do so. Ibid.

421.

Duty op receiver op message.

8. The receiver of a telegraphic message is not required to tele-

graph back to ascertain the correctness of the message. The company

is bound to send the message correctly in the first instance. Ibid. 421.

Measure op damages.

In case of an incorrect transmission of a telegraphic dispatch. See

MEASURE OF DAMAGES, 7.
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TENANTS IN COMMON.
Op dealings between them.

1. Where two persons own real estate, and are desirous of raising

money by its sale, and one of them is entrusted with its sale, and has

it conveyed to a third person for the price agreed upon, but the money
is paid by the joint owner himself, with the view. of acquiring the en-

tire title to the property, such an arrangement is a fraud on the party

owning the other moiety. Eldridge v. Walker, 230.

2. In such a case, the owner entrusted with the sale of the property

occupies the same relation to the other owner as his agent, and an

agent can not occupy the relation of both seller and purchaser of the

same property. And where the owner whose interest is thus sought

to be acquired, does not assent to the sale, he may disaffirm it where

the rights of innocent purchasers and creditors have not intervened.

Ibid. 230.

TENANT BY THE CURTESY. See CURTESY.

TEXAS CATTLE.

Capability op communicating disease.

Presumption. The act of the general assembly assumes that Texas

cattle, although free from disease, do communicate disease to other cat-

tle, and whilst it is the duty of courts to enforce the act, it is not a le-

gal presumption that this theory is true. That is a question of fact to

be determined by a jury. The act makes the owner of Texas cattle

liable for damages sustained from disease communicated by them, but

it does not require a jury to believe, without evidence, or that it is a

recognized scientific fact, that the disease is thus communicated. The
act does not say the jury, in a suit for damages, must accept such a

theory as true. Davis v. Walker, 452.

TOWNS.

Op a bridge connecting two towns.

Joint liability of the towns to contribute therefor. See HIGHWAYS,
2, 3, 4, 5.

TRESPASS.

Killing the dog op another.

1. Whether a trespass, and herein, of the liability of the owner for the

trespasses of his dog. Where one person kills the dog of another, which
has been scared and runs upon his premises, but has done no iniury,

40—60th III.
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or was attempting to do none, but simply because the party killing it

suspects that the clog had previously interrupted his hens' nests, such

act is a trespass, for which the perpetrator is liable. Brent v. Kimball,

211.

2. If a dog is vicious, and the owner has notice of the fact, an ac-

tion would lie against him for damage by the dog. But the party in-

jured has no more right to kill the dog than he would have to kill a

breachy animal for breaking into his corn. Ibid. 211.

3. Our statute has enacted the common law in declaring that the

owner of a dog shall be liable for all damages sustained by reason of

such dog killing, wounding or chasing sheep, or other domestic ani-

' mals. And the same act authorizes any person, who may discover any

dog killing, wounding, or chasing sheep, or discover such dog under

circumstances that satisfactorily show that the dog has recently been

so engaged, to immediately pursue and kill such dog. No one but the

master of a dog has the right to kill him, except where the dog is found

killing, wounding, or chasing sheep, or under circumstances which

show that the dog has been recently so engaged, or where he has been

recently bitten by a rabid clog, or by one reasonably supposed to be so,

or where a dog is ferocious and attacks persons. Ibid. 211.

Trespass upon realty.

4. Whether exemplary damages recoverable. See MEASURE OF
DAMAGES, 12.

TROVER.

When the action will lie.

By a tenanty where property distrained is sold without an appraisement.

See ACTIONS, 2.

TRUSTS.

Resulting trust.

1. How created. To establish a resulting trust, the money of the

cestui que trust must be used in the purchase of the property in which

the trust is claimed to exist. Such a trust can not be created by agree-

ment or contract. Remington v. Campbell, 516.

Of deeds of trust to secure debts.

2. Action of the trustee thereunder. See MORTGAGES, 9, 10.
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USURY.

Law of California.

1. To a plea that the note sued on grew out of an usurious con-

tract, a replication was filed that the note was executed in the State of

California, and that, by the laws of tfyat State, parties might contract

for any rate of interest as they might agree—the statute of that State,

being read in evidence, so providing: Held, that the statute sustained

the replication. Palmer v. Marshall, 289.

Effect of renewal of notes.

2. Where promissory notes are tainted with usury, their renewal,

and adding the usury into the new ones, will not free them from the

usury. The renewal does not change the nature of the indebtedness,

but is evidence, simply, of the debt. Had the assignee known of the

usury and the several renewals of the notes, the defense could have

been made in his hands. The rule is, that so long as any portion of

the debt remains, the usury may be pleaded whilst in the hands of

the original payee, or an assignee, with notice. House v. Davis, 367.

Rate of interest recoverable.

3. On usurious contract. Interest should be computed at the rate

of six per cent on the balance of the debt, after deducting the usury.

Ibid. 367.

Extent of remedy, on bill filed.

4. On bill filed to enjoin the collection of a judgment at law re-

covered by an assignee of the debt, charging usury in the notes on

which the judgment was founded, it is error, where the bill is dismissed

as to such an assignee, to require money to be brought into court

to be paid to him, as the court had no control over him after dismiss-

ing the bill as to him. If the bill had been properly framed, it would
have been proper to retain jurisdiction of all the parties until exact

justice should have been done. Ibid. 367.

•

5. On a bill properly framed in such a case as this, the maker
should bring the money to pay off the judgment, into court, and then

he would be entitled to recover the usury and have a decree therefor.

Ibid. 367.

VARIANCE.

Between judgment and execution.

Execution only voidable, not void. See CHANCERY, 11.

Allegations and proofs. See PLEADING AND EVIDENCE, 1

to 10.
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VENUE.

Change of venue—notice.

1. It is not" error for the circuit court to overrule an application

for a change of vjenue, where do notice of the motion has been given

to the other party. Graves v. Shoefelt, 462.

VOID AND VOIDABLE.

Fraud in purchase of property

1. Contract only voidable. See FRAUD, 1.

Notice in proceedings by attachment.

2. Whether its insufficiency renders the judgment void or only voidable.

See ATTACHMENT, 3, 4.

Irregularity in sale on execution.

3. Improper hour in the day—sale voidable, not void. See SALES,
10.

4. Sale of land en masse—voidable, not void. Same title, 11.

Error.

5. Whether judgment voidfor error. See CHANCERY, 10.

Variance between judgment and execution.

6. Execution not void, only voidable. Same title, 11.

WAIVER.

Waiver of demurrer to declaration.

By plea. See PLEADING, 3.

WARRANTY.
What constitutes a warranty.

1. No particular form of words is necessary to make a warranty.

The word warrant need not be used, but there must be some language

to indicate the intention. Leggat et at. v. Sand's Ale Brewing Go. 158.

2. As to deterioration. One who orders and purchases an article

well known to him, for transportation and resale upon a venture, for

his profit, can not, without express warrant}", compel the vendor to

cover loss by deterioration, resulting from unusual distance, time, and

mode of transit. If ale sold and shipped at Chicago be of the quality

ordered, the vendor is not held to a warranty that it will bear ship-

ment, or be merchantable on arriving at Montana. Ibid. 158.

WASTE.

Liability of tenant by the curtesy. See CURTESY.
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WILLS.

Life estate.

1. A will provided as follows: "I give and bequeath the residue

of all the proceeds of all my real and personal estate to my three sis-

ters, Nancy Sherman, Eleanor Fowler and Rebecca Hetfield, to be

divided equally among them, it being the intention of this, my last

will, that each and all of my three full sisters, aforesaid, shall have

the use of all the real estate and personal property willed to each of

them respectively, or the proceeds'of said real estate if they should

see fit to sell the same, and the use only for their natural lives, and at

their death to go respectively to their several children, in equal parts,

in fee." Another clause of the will gave to these sisters a legacy of

$8000 each, absolutely : Held, that it was the intention of the testa-

tor to give only a life estate in this residuary property to his sisters.

Hetfield v. Fowler et al. 45.

Trustees holding a fund.

2. For the benefit of legatees. In such a case, if there was power to

order the money to be paid to the legatees, to secure those in re-

mainder it would be proper to require of the legatees to execute

•bond with good security for the faithful application of the fund, but a

fair construction of the will requires the fund to remain in the hands

of the trustees, and that the}'- should pay to the legatees the income

arising from the trust fund. Ibid. 45.

Life estate in personalty.

3. A testator may bequeath a life estate in personal property to

another, and limit a remainder on it. Ibid. 45.

WITNESSES.

Competency. .

1, Under act of 1867. In an action on a promissory note, where

the plaintiff sued an administrator of a deceased person, a question

arising as to what constituted the consideration of the note, a person

who acted as agent of the deceased in the transactions out of which

the consideration arose, was allowed to testify as to his understanding

of what the consideration was: Held, that one of the defendants who
was a surety on the note, and was present during such transactions,

and who testified he knew what was the consideration of the note,

was a competent witness, under the second clause of^ section two of

the act of 1867, to testify to the same point. Marshall et al. v. Karl,

Admr. 208.

Discrediting witness on cross examination. See EVIDENCE, 11.
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