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PUBLISHER'S ADVERTISEMENT,

The decisions of the Supreme Court of Illinois, from the

organization of the Court in 1818, until the present time, are

embraced in twenty-six volumes—one by Breese, four by Scam-

mon, five by Gilman, and sixteen by Peck.

The original price of these Reports was $130.00. None

of them have been stereotyped, and only small editions were

printed, consequently the first eighteen volums are already

out of print and difficult to obtain. It was supposed by the

publisher, that a condensed edition, at less than one-third of

the price of the old series, would be acceptable to the profes-

sion. Accordingly the first volume of the new series is now

presented to the bench and bar.

The second volume, embracing 3 and 4 Scammon, 1, 2 and

3 Gilman, is ready for the press and will follow speedily.

The object of the Editor of this edition of the Illinois

Reports, is to give a complete history of our jurisprudence,

not only of the Statute upon which a decision was founded,

but all prior and subsequent decisions of our Supreme Court,

which tended to illustrate the doctrine of the text.

In order not to defeat the object of a judicial report, he

has followed this plan.

First.—To insert the opinion, ^V^ full^ of our Supreme

Court, in all cases which involved questions of riglit.

Second.—Where the questions decided related to remedies

and practice, pleadings or evidence, he has omitted the reason-

ing of the judges.

Chicago, July, 1862.



ERRATA.
Page 84

—

Reynolds v. Mitchell, in syllabus No. 1, third line, after word " and" read " 7iot"

by bill in equity ; and in syllabus No. 2, first line, read " upon " instead of

" before."

Page 423

—

GUbet-t v. Maggord, in syllabus No. 1 read '^ aoknowledgment" instead of

" acknowledgments."

Page 499

—

Harriscm v. Singkimi, in syllabus No. 4, second line, read "property " instead

of ^'properly."

Page 533

—

Field v. People, in syllabus No. 8, first line, read ^^construction" instead of

" constructions."
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DECISIONS

OF THE

SUPREME COURT OF THE STATE 0F> ILLINOIS.

DECEMBER TERM, 1S19.

Present :

Hon. THOMAS C. BROWNE, ^

Hon. JOHN REYNOLDS, V Associate Justices.

Hon. WILLIAM WILSON, )

Tatlos 'o. Spkinkle.

Breese R., 1.

Ajpjpeal from Gallatin.

In all special pleas to the consideration of a note, bond, due bill, or other instrument of writing for the pay-

ment of money or personal property, the plea must aver the precise manner in which the consideration

failed.

Per Curiam.—^This was an action of covenant The fifth plea

states, that the consideration failed. This plea was demurred to, and

the demurrer sustained by the court. The validity of the fifth plea

is the only point before the court. The plea was filed under the

statute, which introduces a new remedy contrary to the common law,

and ought not to be extended too far ; and in all special pleas, the

manner of avoiding the obligation ought to be shown. As the

precise manner is not shown by this plea, it is insufficient, and the

demurrer to it was properly sustained. The judgment of the Circuit

Court is affirmed, with five per cent, damages and costs.

Judgment affirmed.

Chief Justice PniLLiPS was absent during this term, and Justice Browne having decided the case below, did

not join In the decision.

The foregoing case arose under the statute of 1819, p. 59, which gave to the obligee or payee of any
written Instrument for the payment of money or personal property, the right to plead a want of consideration,

or a total or partial failure thereof. See also Cooke's Statutes, 292, sec. 10 ; Stacker v. Hewett, 1 Scam. R.,

207; Buckmaster <7. Grundy, ihid.^ SIO; Swain v. Cawood, 3 ibid., 505, where tl>e doctrine of the test ia

affirmed.

1 1



2 SUPREME COURT OF THE STATE OF ILLINOIS

Smith V. Bridges. Chipps v. Yancey. Coleen et al. v. Figgins.

Smith v. Bridges.

Breese R., 2.

Ajpjpeal from Madison,

No particular form is necessary to constitute a valid promissory note, but the instrument must, upon its face,

show to whom it is payable.

Per Curiam.—^The plaintiff below, states in his petition, that he
'' holds notes on, etc.," and the instrument on which suit is brought,

has not a single feature of a note, inasmuch as it does not appear there

was any undertaking by the defendant to pay any person at all.

Although no particular form is necessary to make a note, yet the

writing must show an undertaking or engagement to pay, and to a

person named in it, or to bearer, or holder of the instrument. The

judgment of the court below is reversed, and the cause remanded to

the court below.

Judgment reversed.

Justice Reynolds having been counsel in this cause, in the court below, gave no opinion.

On the same point, Mayo v. Chenowith, Bre. R., 155 ; Waltei-s v. Short, 5 GiUn. R., 253.

Chipps y. Yajstcey.

Breese R., 2.

Ajypeal from Po^e.

Nil debit to an action upon the record of a judgment rendered by the court of a sister State, is bad on

demurrer.

Per Curiam..—This was an action of debt on a judgment ren-

dered in the State of Kentucky. The defendant pleaded nil debit to

which there was a demui-rer, which the court sustained. To reverse

this opinion, this appeal was taken. It is considered by the court,

that the judgment of the court below, sustaining the plaintiff's de-

murrer to the defendant's plea, be affirmed with costs.

Judgment affirmed.

Justice Wilson having decided this cause in the court below, gave no opinion.

S. P., 2 DalL R., 802 ; 1 Cra. R., 480 ; 8 John. R., 82.

Coleen et al. v. FiaGms.

Breese R., 3.

Aj)peal from Madison.

1. At common law a statute takes effect from and after its passage, when the statute itself is silent upon the

subject ; and the day of the date is to be excluded in computing the time, (a)

2. When a statute, passed March 81, 1819, establishes a court, and fixes the first term ia the month of May
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Coleen et al. v. Figgins. Whiteside et al. v. The People.

following, and the clerk of the court thus established issues a writ bearing date March 31, 1819, returnable

to the May term, the writ is void.

8. Appearance does not cure a void writ. (6)

4. A void writ may be quashed on motion.

Per Curiam.—It appears from the record in this cause, that the

writ issued bj the Madison Circuit Court, on the 31st day of March,

1819, and made returnable to May term following, and that the act

creating circuit courts, passed on the same day the writ issued.

Although it appears that the act establishing circuit courts, passed on

the 31st day of March, yet the court are clearly of opinion, that it did

not take effect until the first day of April, and that the process is

therefore void, as the clerk had no authority to issue the writ, and

make it returnable to a court not in existence, at the time the writ

issued. ISTo appearance could make the writ good. The court below

was bound to have quashed it, it differing materially from the pro-

cess that is voidable merely, where appearing and pleading might

cure the defect.

It is unnecessary for the court to notice any other error assigned,

as the point already decided determines the case. The judgment of

the court is reversed.

Judgment reversed.

Kane, for appellant.

Winchester, for appellee.

Justice Reynolds having decided this cause in the court below, gave no opiinon.

(a) Since the foregoing decision, the constitution of Illinois has been amended and revised. The law now la

that no puhlio act shall take effect until the expiration of 60 days from the end of the session of the General

Assembly at which the same was enacted ; unless in cases of emergency the legislature shall otherwise deter-

mine. Vide Const, of April 1, 1848, Art. 3, sec. 23.

The text is supported by Goodsell et al. v. Boynton et al., 1 Scam. R., 565.

(6) Contra, Easton v. Altum, 1 Scam. E., 260.

Whiteside et al. v. The People.

Breese R., 4.

Error to Pope.

1. In averring time in an indictment, the year must be stated to be " the year ofour Lord."

2. All criminal proceedings must run in the name, and be instituted by the authority of the People of the

State, (a)

8. In indictments for riot, the facts which constitute the riot should be clearly set forth. It is not sufficient to

state that the defendants made " a great noise and disturbed the peace." (&)

Per Curiam.—^This was a criminal prosecution for a riot, against

the plaintiffs in error. Three errors are assigned.

1. Uncertainty in the indictment, in not averring the year to be
the year of our Lord.
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Whiteside et al. v. The People.

2. The form prescribed by the constitution, in which criminal pro-

secutions shall be commenced, is not pursued.

3. There is not such a criminal offence alleged in the indictment,

as will make the plaintiffs in error guilty of a riot, if committed.

On fhe first point, the law makes it necessary to have common
certainty in every indictment, and nothing can be inferred to aid it.

Without inference, the year could not be gathered from the indict-

ment, and therefore it is defective. On the second point, when a

constitution or act of the legislatm*e, prescribes a certain form to be

used in legal proceedings, it would seem that the court has no power

to dispense with that form. Therefore, as the indictment does not

pursue the form given in the constitution, that all indictments shall

be carried on, " in the name, and by the authority of the people of the

State of Illinois," it is bad.

On the third point, the charge in the indictment is, that the defend-

ants made a great noise and disturbance of the peace. Tliis, the court

considers too vague and uncertain. In criminal proceedings, the

charge should be distinct and positive, and the way and manner, in

which the great noise and disturbance of the peace was made, should

have been stated. For this omission, the indictment is also defective.

Judgment reversed.

(a) S. P. DonneUy t). People, 11 lU. R., 562 ; Wight v. People, 15 111. R., 41T.

(&) S. P. Dougherty v. People, 4 Scam. R., 180.
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Peesent :

JOSEPH PHILLIPS, Chief Justice.

JOHN REYNOLDS, ) .

>• Associate Justices.
THOMAS C. BROWNE,

)

COENELIUS V. YaNOESDALL.

Breese R., 5.

Jirror to St. Clair.

A plea of failure of consideration must show wherein the failure consists.

J*er Curiam.—In this case there was a plea alleging a failure of

consideration, to wliicli there was a demurrer. The demurrer having

been sustained by the court below, this writ of error is prosecuted, to

reverse that judgment. It is considered by the court, on the authority

of the case of Taylor v. Sprinkle, decided at the last term, that the

judgment of the court below be affirmed.

Judgment affirmed.

Sawyer v. Stephenson. s

Breese R., 6.

Error to Madison.

1. The granting of a new trial is discretionary, and cannot be assigned for error, (n)

2. The afiSdavit of a juryman may in certain cases be relied upon to impeach a verdict. (6)

3. After a jury has retired from the bar, if they, without the consent of the court, recall a witness, their verdict

will be set aside, and this fact may be established by the affidavit of one of the jury.

The facts in the case were, that on a motion for a new trial in the

court below, the defendant offered the affidavit of one of the jurors
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who tried the cause, setting forth, that one of the jurors, who was

sworn as a witness in the cause, gave in the jury-room, new, other

and additional testimony, by reason of which, deponent was induced

to give a verdict for the plaintiff, when, it' it had not been for such

testimony, so given by one of their own body, he, deponent, would

have found a verdict for the defendant. The court granted the

defendant a new trial. To reverse which opinion, a writ of error was

prosecuted.

Per Curiam.—Granting new trials, rests in the sound discretion of

the court before which the trial is had, and as a general rule, a refu-

sal to grant a new trial, should not be considered as error ; unless it

appears manifest that justice is rendered thereby more precarious.

The first question for consideration is, would the facts disclosed by
the affidavit have justified the court in awarding a new trial, if they

had been sworn toby a person not of the jury? We are satisfied

they would, and although new trials should be granted very cautiously

for irregular and improper conduct on the part of the jurors in their

retirement, when such misconduct is disclosed by an aflidavit made
by one of the body

;
yet being fully satisfied of the truth of the facts

disclosed in this manner, as also that the juror has not been tampered

with, and improperly influenced to swear falsely, and that no such

verdict would have been found, if the jury had not listened to such

improper testimony, the court would be as much bound to award a

new trial on such affidavit, as if the truth of the facts therein con-

tained had been disclosed by one not of the jury. The court, there-

fore, not being able to discover that the case under consideration is at

variance with the principles here laid down, are of opinion, that the

court below acted correctly in awarding a new trial on that affidavit,

and the judgment must be affirmed.

Judgment affirmed.

(a) S. P., Clemson v. Kruper, Bre. R., 162; Street v. Blue, ihid., 201 ; Adams v. Smith, ibid.^ 11\ ; Vemon
t. May, iMd., 229 ; Littleton v. Mosee, Bre. App., 9 ; Harmison e. Clark, 1 Scam. R., 131 ; Collins t). Claypole,

Bre. R., 164.

But by statute, the overruling of a motion for a new trial may be assigned as error. Cooke's Stat., 264, sec.

23 ; Smith «. Schultz, 1 Scami. R., 491.

(6) But confeaeions of a juryman sworn to by a party are inadmissible. Forrester t. Gaurd, Bre. R., 44.

Scott -y. Ckomwell.

Breese R., 7.

Ajppeal from Morwoe.

Where the defendant specially demurs to a declaration, and is svistalned by the court, he 1$ not entitled to a
continuance, (a)
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Scott V. Cromwell. Beaumont v. Yantz.

The defendant in the court below, the appellant here, demurred

specially to the plaintiff's declaration, for informalities therein. The

court sustained the demurrer, and gave plaintiff leave to amend,

whereupon the defendant moved the court for a continuance, which

motion the court overruled. To reverse this opinion this appeal was

taken.

I^er Curiam.—Where the plaintiff amends in matters of form only,

the defendant is not, for that reason, and as a matter of course,

entitled to a continuance. He has, however, the right to plead

de novo.

Judgment affirmed.

(a) S. P., Breese R., 87; 2 Scam. R., 493. But where the amendment la substantial, and arises upon a

general demurrer, a continuance will be granted. Hawks v. Lands, 3 GiUn. R., 227; Illinois Marine and Fire

Insurance Company v. Marsailles Manufacturing Company, 1 Gilm. R., 236 ; Covell ®. Marks, 1 Scam. R., 625

;

S. P., Webb V. Lasater, 4 Scam. R,, 548 ; Breese R., 43.

Beaumont v. Yantz.

Breese R., 8.

Appeal from Monroe.

1. In trespass de "bonis asportatis, this description of the property is sufficient—viz. : "^our horses, the pro-

periy of the plaintiff, of the value o/$800."

2. It is unnecessary to specify the value of each horse.

This was an action of trespass de lonis asportatis, brought by Yantz

against Beaumont, in the court below, for taking and conveying away
" four horses, the property, goods, and chattels of the plaintiff, of the

value of three hundred dollars." The defendant demurred to the de-

claration, and assigned as causes of demurrer: 1, That the horses

were not described with sufficient particularity ; and 2, That the

value of each horse should have been stated in the declaration. Tlie

demurrer was overruled, and an appeal taken to this court.

Per Curiam.—^The cases cited by the appellant's counsel do not

apply to this case. It is not necessary that each horse should be par-

ticularly described. Mentioning the number of horses, and an alle-

gation that they were the property of the plaintiff, is sufficient. There
is no precedent to be found in the books, in which the property is pre-

cisely described, as to its shape, color, etc. A recovery in this action

could well be pleaded in bar of a suit, for four black geldings, unless

the plaintiff should new assign, and show them to be other and differ-

ent ones from those for which this suit is brought.

As to the second objection, it is sufficient that the aggregate value
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of all the horses be set forth in the declaration. The judgment of the

court below is affirmed.

Judgment affiy-med.

Mason v. BircK:viASTEE.

Breese R., 9.

Error to Madison.

1. Profert of unsealed writings is unnecessary in pleadings.

2. But oyer is demandable of them.

8. When an assignee declares upon a promissory note against the maker, he need not aver a consideraMon for

the assigimient.

This was an action of assumpsit brought by Buckmaster, on a 23ro-

missory note executed by James Mason to Paris Mason, and by him
assigned to Buckmaster, Two objections were made by defendant

in the court below, to the plaintiff's declaration : 1, That there was no

profert made of the note declared on ; and 2, There was no consider-

ation averred or stated. The court overruled these objections, and

gave judgment for the plaintiff, to reverse which the defendant sued

out a writ of error, and assigned the same objections as grounds of

error.

Per Curiam.—It is necessary, by the common law, to ma^e, profert

of writings under seal, so as to place them in the power of the court,

to give the opposite party oyer if required, and to let the court see

if the deed is fair and honest on view. From the statute, it is neces-

sary for the party to have oyer of writings not under seal, on which

suit is brought, as he is bound to deny the execution of them, under

the plea of non est factum^ under oath. A copy of the writing on

which suit is brought, must be filed with the declaration, and the

court can, upon a plea of oyer, compel the production of the original,

so that no inconvenience can arise from the want of profert. There

is no error, then, on this point.

As to the second point, the court believe it is never necessary to

state a consideration in a case on an assigned note, between the

maker and the assignee. The judgment of the court below is

affirmed, {a)

Judgment affirmed.

(o) This case turns upon the statute (Cooke's Stat., 254, sec. IS), which provides that no person shall be per-

mitted to deny the execution 6f any written instrument, upon which an action is brought, or upon which a set-

off is baaed, or which is set up as a defence, or is mentioned in any of the pleadings subsequent to the declara-

tion, unless the plea which questions its authenticity is verified by the affidavit of the party who denies its

existence.
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Cox V, McFerron.

Cox V. McFerron.

Breese R., 10.

Appeal from Jiandolph.

In scirefacias, to foreclose a mortgage under the Illinois Statute, a return of nihil upon an original and an

alias writ is equivalent to a personal service, (a)

This was an action commenced by scire facias in the Eandolph

Circuit Court, by McFerron against Cox, to foreclose a mortgage ex-

ecuted by the latter to the former. There were two nihils returned,

upon which the court on motion gave judgment for McFerron. The

point made was, whether the return of two nihils on a sci. fa. was

equivalent to the actual service of process, when the defendant can

be personally served.

Per Curiam.—It appears, that by the common law, all writs of

scire facias were proceeded on in the same manner by the return of

two nihils / this was discretionary with the party issuing the process.

Our statute gives this writ to the mortgagee, and, no doubt, in giving

a writ, all the attributes that belonged to it at common law were

given also. It is to have a common law operation, and possess the

common law incidents.

We are of opinion that the return of two nihils is equivalent to a

service, and authorized the court to render judgment as in cases

where there has been an actual service. The judgment is therefore

affirmed.

Judgment affirmed.

(a) Tlie statute upon wiiicli this decision is based will be found in Coolie's Stat. 976, sec. 23.

This decision affirmed, McCourtie v. Davis, 2 G-ihn. R., 306.
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Blair v. Sharp.

Breese R., 11.

Error to Washington.

The words, " lie swore to a lie,''"' in a declaration for slander, are not actionable without a colloquium, setting

forth the circumstances under which the words were spoken by the defendant, (a)

This was an action of slander brought in the Washington Circuit

Court by Blair and wife against Sharp. From the agreed case, it

appears, that the only words, charged in the declaration, to have been

spoken of the plaintiff by the defendant, were, that the plaintiff " had
swore a lie." There was no colloquium showing how, or on what
occasion the lie was sworn. The court below declared the declaration

insufficient, and that the words, as stated, were not actionable. To
reverse that judgment, a writ of error was sued out by plaintiff.

JPer Curiam.—^The omission of a colloquium, showing to what the

words spoken referred, so as to render them actionable, we consider

fatal. The declaration is not good at common law, nor under the

statute. Tlie declaration does not bring the case within the letter or

meaning of the statute. The judgment of the court below is affirmed,

with costs.

Judgment affirmed.

(a) The statute above alluded to provides in substance, that words which, in their common acceptation im-

pute perjury to the plaintiff, are actionable, whether spoken in relation to a judicial proceeding or not. Cooke's
Stat., 1137, sec. 2 ; Vide Sandford -». Gaddis, 13 111. R., 329.

10
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French v. Creath. Cornelius v. Boucher.

Fbench V. Ckeath.

Breese R., 12.

Ajpjpeal from RandoljpTi.

1. An order of court appointing a prochein ami for an infant plaintiff, if necessary, must be made in the first

Instance, (a)

2. An action for slander, imputing a crime to the plaintiff, will lie, notwithstanding the repeal of the statute

creating the offence charged.

8. Semble, It is slanderous even to charge one with a crime, though committed in a sister State or foreign

country.

John E. Creath, an infant under the age of twenty-one years, by

George Creath, his father and next friend, brought an action, in the

Circuit Court of Jackson, and removed by change of venue to Ran-

dolph, against Joseph French, for slander. On the trial a verdict

was found for plaintiff, and a motion made by defendant for a new
trial, and in arrest of judgment, which were overruled, and an appeal

taken to this court where it was assigned for error : 1, That there

was no order of the court below, appointing the next friend of the

infant plaintiff ; and 2, That the slanderous words spoken, charged

the plaintiff with the commission of the crime in 1815, and as the law

creating the offence with which he was charged is repealed, no words

spoken in relation to that crime are actionable.

Per Curiam.—We are of opinion, that the judgment of the court

below ought to be affirmed. It is now too late to make the objection

first stated, and as to the second, there is no clearer principle that the

action is not barred, because the statute creating the offence has been
repealed. If the words spoken, had charged an offence to have been

committed in another State, which is not punishable here, still they

would be actionable.

Judgment affirmed.
Henry Sto/rr^ for appellant.

Elias Kent Kane^ for appellee.

(a) The statute requires no order, but expressly permits the suit, upon the single condition that the neo't

friend gives bond for costs. Cooke's Stat., 552, sec. 18; vide also Hoare ». Harris, 11 lU. R., 24; McClay v.

Norris, 4 Gilm. R., 370 ; Hoknes v. Field, 12 lU. R., 424.

Cornelius -y. Boucher.

Breese R., 12.

Error to St. Cladr.

1. The granting a new trial cannot be assigned for error, (a)

2. Nor can the granting of a continuance.

8. The mode of swearing a jury is a matter of form, and is waived if not made in the first instancf.
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Cornelius v. Boucher. Thornton v. Bradshaw.

This was an action of covenant, brought in the St. Clair Circuit

Court, by Cornelius against Boucber ; on the trial a verdict was found

for the defendant, and a motion made by plaintiif for a new trial,

which was overruled, and judgment entered on the verdict, for the

defendant. To reverse this judgment the plaintiff prosecuted this

writ of error, and assigns for error : 1, That the affidavit of the

defendant for a continuance, at the July term, 1818, was not sufficient

to authorize a continuance ; 2, That there were three issues of fact

made up, and the jury were sworn to try but one issue, and it does

not appear, upon which they found their verdict ; and 3, That the

court erred in not granting a new trial on the affidavit of the

plaintiff.

Per Curiam.—On the first point, there is no case within the recol-

lection of the court, in which it has been considered error to grant a

continuance. The third objection, will depend very much upon the

same principle, that granting continuances and new trials is so much
a matter of discretion, that an appellate court cannot undertake to

inquire into the proj^er exercise of that discretion, in a case like the

present. The court, however, must not be understood as saying, that

in no case would it make the inquiry. If a case was brought up,

upon bill of exceptions containing all the facts, it would furnish this

court with the means of forming an opinion, as to the proper exercise

or abuse of the discretion of the court below.

The second error assigned, is considered equally untenable. The

swearing the jury is matter of form, and if not objected to at the

time, an irregularity in the manner of swearing them cannot after-

ward be assigned as error. There is no judgment of the court upon

the point, and the jury is presumed to take into consideration the

whole matter, and if their intention is manifest, the court will set right

mere matters of form. The cases of Thompson v. Button, 14 Johns.

Bep., 84 ; and Hawks i). Crofton, 2d Burrow, 698, are authorities in

support of this opinion. The judgment of the court below is affirmed.

Judgment affirmed.

(a) Vide Sawyer v. Stephenson, ante, p. 9.

Thoknton" -y. Beadshaw.

Breese R., 13.

Appeal from Union.

1. An administrator has no power to loan the funds of the estate.

2. If one of several administrators loans the money of his intestate, he alone is responsible for its loss, and may
sue alone to recover it back, (a)
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Thornton v. Bradshaw. Brazzle et al. v. Usher.

Smiley and Bradsliaw, executed their note to Hezekiali West, as

administrator of the estate of Weaver, deceased, for a sum of money,

to recover which, this action was brought, in the name of said West

and John Thornton and Mary his wife, late Mary Weaver, who were

joined with West, in the administration on the estate of Weaver.

Tlie money was loaned by West alone, to Smiley and Bradshaw, and

the note executed to him alone as administrator. An objection was

made by defendants to the improper joinder of parties, which the

court sustained, and gave judgment for the defendants. To reverse

which, the plaintiffs appealed.

Per Curiam.—The court knows of no power in the administrator,

by virtue of the trust conferred on him by law, to loan the money
belonging to the estate ; if he does it, he acts upon his own respon-

sibility, and renders himself liable to the estate. The note was made
to West alone, and for that reason, the suit should have been com-

menced in his name, and a joinder of his co-administrators was

improper, as no right of action, to recover the amount of the note,

existed in them. Without determining any other question, for this

ground alone, the court affirms the judgment.

Judgment affirmed.

(a) Power of one of several admlaiBtrators, Dwight v. Newell, 15 111. R., 835.

Bkazzle et al v. TJsheb.

Breese R., 14.

Error to Gallatin.

If the parties to an action go to trial without a plea, the verdict will cure the defect under the statute of

JeofaAU,

UsHEK brought an action of trespass vi et armis, against Brazzle and

Hawkins, in the Gallatin Circuit Court, and recovered a verdict and

judgment against them. To reverse which judgment, they sued out

a writ of error, and assigned for error that there was no plea filed in

the cause, and that a trial was had without a plea. It appears from

the record that the parties, by their attorneys, were present at the

trial, and made no objections to the proceedings as they were.

Per Curiam.—^The appearance of the parties cured the defect, if

any, arising from the failure to file a plea. The statute of amend-
ments will apply in this case to cure the irregularity. The judgment
of the court below must be affirmed.

Judgment affirmed.

The statute of amendments and Jeofails, referred to, will be found in Cooke's Stat., 249.
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CoKNELius -y. Coons, et aZ.

Breese R., 15.

AjpjpealfTom St. Clair.

By consent of record, an appeal will lie from an interlocutory order of the inferior court dissolving an

injunction, (o)

CoENELTus exhibited his bill in chancery, in the St. Clair Circuit

Court, praying an injunction to enjoin Coons from the collection of

certain judgments which he had obtained against Cornelius, before

Clayton Tiffin, a justice of the peace, and also to enjoin Jarvis, the

constable, from col]ecting the executions issued upon those judgments.

An injunction was awarded by the judge in vacation. Jarvis an-

swered, setting forth his powers to act as constable, by virtue of the

executions. Coons answered, and denied every material allegation

in the complainant's bill. Upon a hearing of the cause upon bill and

answers, the court dissolved the injunction. Tlie errors assigned

question the correctness of the court below in dissolving the injunc-

tion, and in rendering that judgment in vacation.

Eetnolds, C. J.—It is a sufficient answer to the second error as-

signed, that the judgment of the court, and this appeal, were both

had by consent entered of record. Without such consent, no appeal

would lie upon an order dissolving an injunction, it being an interlo-

cutory, and not a final judgment. The correctness of the judgment
14
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Cornelius v. Coons et al. Mason v. Wash.

in dissolving the injunction cannot be questioned. If the bill con-

tained any equity, it is completely destroyed by the defendant's

answer. The judgment of the court below is affirmed, {a)

Judgment affirmed.

(a) Contra. Where no consent is given. Young v. Grundy, 6 Cra. R., 51.

Mason v. "Wash.

Breese R., 16.

Appealfrom Madison.

1. The Illinois statute, making notes assignable, varies in its provisions and objecte from the statute of Anne,

and must be construed differently.

2. Under our statute, diligence by suit must be used by Indorsee, in order to charge the maker and prior

n dorsers, where a suit would be availing.

8. If the lex loci of a sister State is relied upon to take the case out of the operation of our law, it must be

pleaded and proved in our courts.

4. A discharge of the indorser of a promissory note, under laws of a sister State where his indorsement was

made, is no bar to a suit in our courts.

This action was commenced against the defendant below, who is

plaintiff here, upon his liability as assignor of a promissory note.

The declaration averred that the note was executed by S. S. and C.

Porter, at E ew York, and made payable six months after the date

thereof, to James Mason or order. That on the day of the execution

of the note, and before its jDayment, James Mason, at JSTew York, as-

signed the note to Robert Wash ; that on the day the note fell due,

and was payable, it was presented at New York to the makers for

payment, and that payment by them was refused, of which the as-

signor, Mason, had notice. To this declaration the defendant de-

murred, which the court overruled. The defendant then plead, among
other pleas, his discharge under the bankrupt laws of ]^ew York, to

which the plaintiff demurred, and which demurrer the court sustained.

A motion was also made by defendant in arrest of judgment, which

the court overruled, but gave judgment for the plaintiff". To reverse

which, an appeal was granted, and the appellant assigned for error

among others: 1, The judgment of the court in overruling his demur-

rer to the declaration ; 2, Overruling his motion in arrest of judg-

ment ; and 3, In sustaining the plaintiff's demurrer to the defendant's

special plea of a discharge under the bankrupt laws of J^ew York.

Reynolds, C. J.—In this case, the court is called upon to say,

whether sufficient facts are shown in the pleadings, to authorize the

plaintiff below to recover. This depends, we conceive, upon the
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Mason v. Wash.

sound construction to be given to our act of the legislature, making

promissory notes assignable. "We cannot give to that act, tlie same

construction that is given to the statute of Anne. The provisions of

the two statutes are diiFerent ; the statute of Anne places promissory

notes upon the same footing with inland bills of exchange—ours

does not. Om-s makes notes for the payment of property assignable

—the statute of Amie does not. That statute was passed for the

furtherance of commerce, and to suit the convenience and interests of

a greatly commercial people. Ours was enacted at a time when but

few persons inhabited the country, and whose pursuits were domestic

and agricultural. Our statute expressly declares, that the assignor

shall not be liable, until due diligence has been used by the holder to

obtain the money from the maker. To give our statute the same con-

struction that the statute of Anne receives, would, in the opinion of the

court, defeat the intention of the legislature, and the obvious under-

standing of th^ people. Hence, we are irresistibly led to conclude,

that the diligence contemplated by our statute, is diligence by suit,

when that course will obtain the money. 'No suit, then, having been

commenced and prosecuted against the makers of this note, as appears

from the pleadings, the declaration is insufficient, and no recovery

can be had thereon under the laws of this State.

But here we are met by an argument, that the right of action

accrued under the laws of New York, the contract having been made
there, and that the laws of that State must furnish the rule of decision

in this case. It is a sufficient answer to that argument to remark,

that the laws of New York were neither pleaded, nor proved in the

court below, and this court cannot, ex officio, take notice of the laws

of a foreign State. Here we might stop ; but as the question

which is the foundation of the third error assigned, may again be

raised in the court below, it will be best, once for all, to settle it, and

in doing so, it will be useless, and accounted a vain boast of learning

to enter into argument or reasoning upon the subject, it having been

settled by the highest judicial tribunal known to our government.

The contract in this case was made after the passage of the bankrupt

law of New York, and the discharge obtained under that law. But

as the Supreme Court of the United States has determined that the

discharge is equally unavailingi whether the contract was made
before or after the passage of the act, this court feels itself bound to

yield to that opinion, how much soever some of the court might be dis-

posed to question its correctness. We presume, however, it is founded

upon the fact, that the power to pass bankrupt laws is delegated to

the general government, and hence, the States are restricted.
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Mason v. Wash. Moore v. Watts.

Some other questions were raised in the argument of this cause,

but as they relate principally to the sufficiency of the testimony to

authorize the finding of the jnry, are not of a character to require the

interfering hand of this court. The judgment below must be reversed,

the appellant recover his costs, and the cause remanded to the court

below for new proceedings to be had, not inconsistent with this

opinion.
Judgment reversed.

Moore v. "Watts.

Breese R., 18.

Error to St. Clair.

A justice of the peace cannot justify in an action of trespass for assault and battery, and false imprisonment,

under a warrant for felony issued by him, based upon an affidavit charging that " A. B. entered the

ihclosure of G. D., and carried off her grain,'''' there being no charge of a felonious intent.

The facts sufficiently appear in the opinion of

Reynolds, C. J.—This is an action of assault and battery and false

imprisonment.

Tlie defendants pleaded specially in substance, That the said Watts

being a justice of the peace—that the defendant, Wells, appeared

before the said justice, and made oath that the said plaintiff had

entered her inclosure and carried off a quantity of her grain—that

thereupon the said justice issued his warrant, upon which the plaintiff'

was arrested and committed. Under this proceeding the defendant

justifies.

The plaintiff replied, that the assault and battery and, false

imprisonment was committed of the defendant's own wrong, and

without any legal process, founded upon a charge of felony, sworn to

before said justice. Upon this replication issue was taken. The
affidavit, Avarrant and commitment, were read in evidence to the

jury, and the court instructed the jury that they were a complete

justification to the defendants. It is to this instruction the plaintiff

excepts, and we are called upon to say whether it is correct. We
will here remark that the plea contains an averment that the affidavit

meant, that the plaintiff feloniously entered the inclosure of the said

Wells, and carried off her grain. This kind of innuendo, if we may use

the expression, cannot alter the sense, or extend the meanhig of the

words. We will now consider, does the affidavit give to the justice

jurisdiction? If it does, then was the officer who acted under it,



18 SUPREME COURT OP THE STATE OF ILLINOIS.

Moore v. Watts. Beer v. Phillips.

justified. By tlie ITth section of the act defining the powers and

duties of j ustices of the peace, it is provided,

That it shall be lawful for any justice of the peace, upon oath being

made before him that any person hath committed, or that there are

just grounds to suspect that he or she hath committed any criminal

ofi'ence within his county, to issue his warrant, etc. Can this pro-

vision be construed to extend to mere civil trespasses ? we think not

:

and the affidavit shows nothing more. Then we must say the court

erred in instructing the jury that the affidavit and proceedings under

it justified the defendants. If the justice had not jurisdiction, and

this is apparent, both from the affidavit and warrant, the officer who
acts under his process, cannot thereby claim to be justified. Let

the judgment of the court below be reversed, the plaintifl:' recover

his costs, and the cause remanded for new proceedings to be had not

inconsistent with this opinion.

Judgment reversed.

Beer v. Phillips.

Breese R., 19.

Error to St. Clair

Demurrer to replication overruled; defendant rejoins and issue taken thereon; defendant waives his demurrer,

and cannot assign error upon the decision overruling the demurrer.

Keynolds, 0. J.—^This was an action of trespass quare clausumn

fregit^ commenced by Philips against the Beers in the court below.

The defendants below pleaded not guilty, and liherum tenementum.

Upon the first plea, issue was taken, and to the second, the plaintiff

replied specially—to this special replication the defendant demurred,

and the court overruled the demurrer. The judgment of the court in

overruling this demurrer is assigned for error. We have not deemed
it material to set out the facts disclosed by the replication, because we
think the case can be disposed of without a decision upon its merits.

After the decision of the court, overruling the demurrer, the defend-

ant rejoined to the replication, and took issue thereon. This, we
consider, was a complete waiver of the demurrer. If the court below

erred, the defendants in that court, to have availed themselves of that

error, should have abided by their demurrer, and not traversed the

replication. After abandoning the demurrer, they cannot assign the

decision upon it for error. The judgment of the court below is

affirmed.

Judgment affirmed.
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Bell V. Aydelott. Clark v. Cornelius.

Bell v, Aydelott.

Breese R., 20.

Error to Gallatin.

A writ of inquiry to assess damages may be executed in open court.

Aydelott brought an action of assault and battery, in the Gallatin

Circuit Court against the Bells. Judgment was entered against them

for default of a plea, and the court, on motion of the plaintiff, ordered

the sheriff to empannel a jury instmiter to ascertain the damages.

The jury, instanter^ and in the presence of the court, assessed the

damages, upon which the court rendered a judgment. The error

assigned was, that the court ought to have awarded a writ of inquiry

to the sheriff, who should have executed it by a jury, not in the

presence of the court.

Keynolds, J.—^The long and uniform practice in this State has been

for the jury to inquire of damages in the presence of the court. This

mode is the more easily given in to, when we reflect that this inquiry

of damages is had, in the presence, and under the immediate care and

direction of the court. If it be absolutely necessary from the old law,

as it was contended, for this writ to be executed in the presence of

the sheriff, this likewise is done, for generally the sheriff is in the

court. This will answer the ends of form, and form it must be, as the

substantial ends of justice will be answered by the assessment of

damages before the court. We are therefore of opinion, that the

judgment of the Circuit Court be affirmed.

Judgment affi/)"med.

I

Clark v. Coknelius.

Breese R., 21.

Appeal froTn St. Clai/r.

Under the act of 1819, p. 185, a justice possessed no power to investigate an account exceeding $100, though

reduced by credits below that sum.

Clakk exhibited to a justice of the peace for St. Clair county, an

account amounting, in all the items, to $176, against Cornelius, on
which account, there was given a credit of $77, leaving a balance

due of $99. The justice gave judgment in favor of Clark, from
which, Cornelius appealed to the Circuit Court. The Circuit Court

decided, that the justice of the peace had no jurisdiction, and dis-

missed the suit ; from which decision Clark appealed, and assigned

that decision as error.
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Clark V. Cornelius. Poole v. Vanlandingham. Thompson v. Armstrong.

Reynolds, J.-^Tlie act defining the duties of justices of the peace,

gives the justices jurisdiction in all cases of contract for the payment

of money, where the sum demanded does not exceed one hundred

dollars.

Under this act, a justice has no power to investigate any account or

other cl?am, exceeding one hundred dollars. When the credit is

applied to the claim exhibited, it reduces it below one hundred

dollars, yet the justice would have to investigate the whole amount

of $176, as the credit was not applied to any particular item or

charge in the account, so as to extinguish it. This power, the legis-

lature never intended to give justices of the peace. We are of opinion

that the Circuit Court decided correctly that the justice had no juris-

diction, and we therefore affirm the judgment.

Judgment affirmed.

PooLE V. Yanlandingham.

Breese R., 22.

A-pjpeal from Gallatin.

In this case, which was debt upon a note, the court held :

1. That nil debit was a good plea.

2. That a plea of no consideration was proper.

3. That a plea of failure of consideration without showing how the

consideration failed, was bad.

4. The court was divided in opinion as to the onus in case of a plea

of no consideration.

5. Where a demurrer is improperly sustained to a j^lea, the court

will remand the cause with leave to plaintiff to take issue upon

the plea.

6. The court gave judgment that the costs abide the event of the

suit.

Thompson v. Akmsteong.

Breese R., 23.

Appeal from Madison.

1. A note " which may be discharged m pork " is assignable in Illinois.

2. Note made in a sister State, and assigned to the plaintiff—but declaration is silent as to place of assignment

—the court wiU presume it was made in this State.

8. Due diligence by suit against the maker is necessary to charge the assignor.

4. Note made m 1S14, payable in 1817, assigned in 1815 ; suit against the maker in 1818. This is not the dili-

gence required by the statute.



DECEMBER TERM, 1822. 21

Thompson v. Armstrong.

5. A count that at the time the note became due, the maker was insolvent, and has so continued, is a sulficient

excuse for not using diligepce by suit.

This was an action commenced by the plaintiff, the appellant,

against the appellee in the Madison Circuit Court, upon his liability

as assignor of a promissory note. The note was executed in the State

of Kentucky by one Colston O. Wallis, on the 30th day of August,

1814, for the payment of a certain sum of money in pork, at a stipu-

lated price, made payable to the defendant on the first day of Janu-

ary, 1817. On the second day of March, 1815, the note was assigned

by the defendant to the plaintiff. The declaration contains no aver-

ment of the place of assignment. It further appeared, that on the

first day of June, 1818, the plaintiff conunenced an action in the

Muhlenburgh Circuit Court, State of Kentucky, against the maker of

the note, and prosecuted him to insolvency. The second count in

the declaration contains all the preceding averments, with the addi-

tion, " that at the time the note became due and payable, the maker

was insolvent, and entirely unable to pay the said note or any part

thereof, and has ever since continued, and still is, insolvent and una-

ble to pay the same." To this declaration there was a demurrer,

which the court sustained, and thereupon the plaintiff appealed, and

assigns for error the judgment of the court below in sustaining the

defendant's demurrer.

Reynolds, C, J., after stating the facts of the case, delivered the

opinion of the Court. The court is called upon to say whether, from

the state of facts as set out by the plaintiff, he has used due diligence

to obtain the amount of the note from the maker. This the court

cannot do. It is not averred where the note was assigned. Suit,

then, having been commenced in Kentucky, the court cannot know
how many terms of the court in that State intervened (if any) between

the assignment of the note and the suing out the writ original against

the maker, and for aught that appears, suit may have been commenced
at the first term after the assignment. The court is inclined to think

this ought to appear from the declaration, and that, therefore, the

first count is defective, as being too uncertain.

The next objection taken, and which we are called upon to decide,

is, that the note M^as not assignable. If we consider this objection, it

will be by presuming a fact not averred, to wit, that the note u'as

assigned in this State. Yielding to that presumption, and the court

cannot entertain a doubt but that, agreeably to the spirit and true

intent and meaning of the statute authorizing assignments, the note

in this case was properly assignable. That statute authorizes the

assignment of notes for the direct payment of money, or for the direct
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Thompson v. Armstrong. Street v. Co. Com. of Gallatin. Collins v. "Waggoner.

payment of a specific article of property ; a for'iiat'i, then, when the

note is for a stimulated sum of money to be paid in property.

The next question presented for the consideration of the court is,

whether the averment of the insolvency of the maker, in the second

count of the declaration, be sufficient to excuse the use of due dili-

gence. Upon this point, it does seem to the court that the human
mind cannot be brought to doubt. If there is an utter incapacity to

pay, whence the necessity of resorting to the law ? The law never

requires the performance of a vain and useless act ; and surely, a suit

would be worse than idle against a man who is utterly insolvent, and

would have no other tendency than to multiply costs and increase the

party's demand. If the court is correct in this view of the subject,

the court below erred in sustaining the general demurrer to the whole

declaration. It is therefore considered by the court that the judg-

ment of the court below be reversed, that the plaintiff recover his

costs, and that this cause be remanded to the Circuit Court of Madi-

son, for new proceedings to be had not inconsistent with this opinion.

Judgment reversed.

Street v. County Commissioners of Gallatin.

Breese R., 25.

Mandamus.

1. A MANDAMUS lics to compcl the restoration of an officer illegally

removed.

2. "When the county commissioners remove their clerk, the cause

of such removal must be entered upon the records.

Peremptory mandamus awarded.

Collins v. "Waggonee.

Breese R., 26.

Err<yr to Madison.

1. A keplication which departs from the declaration is bad on

demurrer.

2. Under an obsolete statute a plaintiff in execution was required

to indorse upon the writ that he would receive the bills of the old

State bank in payment ; if he failed to do so, the defendant had a

right to replevy the debt for three years.
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3. If the officer refuses to permit the defendant to replevy— case

lies.

4. But if he goes on after such refusal, and levies upon property

of the defendant, trespass lies.

Judgment reversed and remanded.

Gill v. Caldwell.

Breese R., 27.

Ajpjpeal from, Crawford.

1. Oaths may be administered at common law and under the statute

to all persons according to their opinions, and as most affects their

consciences, (a)

2. Swearing a witness by the uplifted hand constitutes a valid

oath. No Bible need be used.

Judgment reversed.

(a) Cooke's Stat., 796, sec. 1 and 2; McKlnney v. People, 2 GUm R., 540.

I^OBLE V. People.

Breese R., 28.

Error to St. Clair.

Indictment for forgery. The court ruled

1. Tliat a juror who had eimi^lj formed, but not expressed an

opinion as to the guilt of the accused, was competent to try the

cause.

2. That the person whose name was forged, was a competent

witness against the prisoner.

3. That a universalist in religion was a competent witness.

Conviction affimned.

Foley v. People.

Breese R., 31.

Error to Madison.

iNDicTMEjin for larceny. The court on error brought, ruled

1. That under the act of 1819, the Circuit Court had no power to

hold a special term of court for the trial of a prisoner charged with an
offence which was " Mailable " by law. {a)
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2. That a person charged with larceny may be admitted to bail by

the express words of the constitution.

3. That where a statute is plain and unambiguous, there is nothing

to construe—it must be obeyed according to its letter.

4. That consent cannot confer jurisdiction upon a judicial tribunal

over a subject matter which the laws deny it cognizance over.

Convict/ion reversed.

(a) The statute now in force empowers the judge to call a special term where an accused person is iii custody

for a capital offence, or where the crime is punishable by confinement in the penitentiary. Cooke, stat. 62€

sec. 45.

MoERisoN et al. v. Pbtmtvt.

Breese R., 33.

Aj>peal from St. Clair.

1. A suppressio veri in relation to any material fact, which in justice ought to have been revealed by a party

to a contract, furnishes a ground of equitable relief on a bill to rescind.

2. The assignee of a note, who receives it after maturity, takes it subject to all equities wliich existed between

the original parties.

8. Notice to an agent is sufficient to charge his piuicipal.

4. On a bill to cancel notes and enjoin perpetually a judgment rendered against the complainant ; money paid

upon the contract out of which they arose may be refunded without a special prayer to that effect.

Reynolds, C. J.—This was a suit in chancery, commenced by
Primm, for the purpose of setting aside a contract made with James
"W. Davidson and wife, and to enjoin a judgment obtained against

himself by Bryan and Morrison upon a note executed under said con-

tract. The bill alleges that sometime in July, ISOS, Primm pur-

chased of said Davidson and wife a certain tract of land lying in St.

Clair county, which land descended to the wife of said Davidson

as heir at law of one Peter Zip, deceased ; that said Davidson and

wife were to execute to him such deeds as would completely vest in

him the same title which the said Zip, deceased, had in the premises.

Til at, accordingly, said Davidson and wife, together with one Jane

Everett, who claimed an interest in the premises, did execute to him
a deed for said land—that in consideration of such purchase, he agreed

to pay the said Davidson the sum of eight hundred dollars, for the

payment of which, he executed his note to the said Jane Everett for

the sum of two hundred and sixty-six dollars ; and for tlie balance of

said purchase money, besides a small part paid, he executed his notes

to the said Davidson. The bill further shows tliat at the time of

making said contract, and of the execution of the deed aforesaid, the

said wife of Davidson, who was the sole heir to the said Zip, was un-

der the age of twenty-one years, and that Bince she has arrived at full
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age, has refused to execute a deed for said land, without the payment
of an additional sum.

It is further shown, that after the note executed to the said Jane

Everett became due, it was assigned to Bryan and Morrison, who
purchased the same through their agent, William Atchison—that said

Atchison had a full knowledge of all the circumstances under which

said note was executed. The said Bryan and Morrison, commenced
suit upon said note and recovered judgment.

The prayer of the bill is to perpetually enjoin said judgment, and

cancel the notes given pursuant to said purchase. An injunction to

stay the collection of said judgment was granted by the judge in vaca-

tion. The bill as to Davidson and wife was taken pro confesso.

Bryan and Morrison answered, setting forth their ignorance of all the

circumstances under which said note was executed—that they are the

innocent purchasers of said note—deny knowing that their agent had

any knowledge of said circumstances, but do not deny that their agent

possessed such information. During the progress of the suit in the

court below, the injunction was dissolved, and the said Bryan and

Mon-ison proceeded and collected their judgment. Upon the final

hearing of the cause, the court below decreed that the notes should

be cancelled, and that Bryan and Morrison refund to the said Primm
the money so collected. To reverse this decree this appeal is prose-

cuted. We will first consider whether the bill contains equity, if so,

whether that equity attaches upon the note in the hands of Bryan and

Morrison.

The knowledge by Davidson of his wife's being under age at the

time of executing the conveyance, and not disclosing that fact to

Primm, is surely a suppression of the truth ; add to this, the fact of

his wife's disagreement to the contract after she arrived at full age,

and I think it will not be contended that the bill contains no equity.

Between Primm, then, and Davidson and wife, the decree ought to

be affirmed.

Tlie next inquiry is, does this equity extend to Biyan and Morrison ?

They do not deny that Atchison, their agent, had knowledge of

Primm's equity. This of itself would be notice to them.

But regardless of this fact, the note was assigned to Bryan and

Morrison after it became due. Under this circumstance, they took it

subject to all the equity which attached in the hands of the original

payee. It was contended in the argument by the counsel for the

plaintiff, that the court erred in decreeing the money to be refunded

by Bryan and Morrison, when the bill did not pray for such relief.

It will be remembered, that the prayer as to them, is for a per-
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petual injunction, that after the injunction was dissolved, they pro-

ceeded and collected their judgment. Could not the court then

decree the money to be refunded ? We have no hesitation in saying

they could. Otherwise, the complainant would be turned round and

compelled to seek his redress by an action at law. If the injunction

had been made perpetual, without this additional relief, the same

absurdity would have followed. Let the judgment of the court below

be affirmed and the defendant recover his costs.

Judgment affirmed.

Bloom v. Goodner.

Breese R., 35.

Appealfrom St. Clair.

In a case of forcible detainer arising under the act of 1819, the

court held

:

1. That all of the jurors must sign the verdict. But as the record

showed that twelve were sworn, and eleven signed and did not show

that any objection was made in the court below, it must be regarded

as a clerical mistake in making up the transcript.

2. Under that statute actual force was requisite to constitute a

detainer.

3. The inquisition need not be upon the premises.

4. It is discretionary with a court to hear additional testimony after

the argument has commenced.
Judgment affirmed.
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Ckajste v. Gkaves,

Breese R., 37.

Appeal from St Clair.

The only point decided in this case was, that where a copy of the

instrument sued on was filed with the declaration, but the declara-

tion did not conform to the copy, or original, on the contrary omitted

material words, and a demurrer was sustained to the declaration, and

the plaintiff amended, it was held that the defendant was not entitled

to a continuance of the cause, {a)

Judgment affirmed.

(a) The statute of Illinois then required, and now requires, that the plaintiff shall file his declaration ten

days before the term of the court to which the process is returnable, together with a copy of the written instru-

ment or account upon which the action is based. Cooke's Stat. 2S8, sec. 8.

White v. Staeford.

Breese R., 38.

A])jpeal from Oreene.

Ukder the statute of 1827, which required a non-resident plaintiff

to give security for costs before the commencement of tlie suit, it ivas

27
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White V. Stafford. Tarlton v. Miller.

held, that a bond for costs filed before the trial, bitt after the institu-

tion of the action, was in time, {a)

Judgment affirmed.

{a) This is not the law of Illinois now. The present statute provides that the security shall be given before

the institution of the suit ; amd if not so given, the cause shall be dismissed on motion. Cooke's Stat. 244

sec. 2.

Taklton v. Millee.

Breese R., 39.

Ajpjpeal from Gallatin.

The fact that the maker of a note cannot be found, upon diligent search, in the county wliere the note was

made and indorsed, when the note became due, constitutes no cause of action against the assignor under

our statute.

This was an action commenced in the Gallatin Circuit Court, by-

Miller against Tai'lton, upon his liability as assignor of a promis-

sory note, executed at the county of Gallatin, by one Squire Brown,

to Tarlton, and by him assigned to Miller. The first count of the

declaration averred, that, " at the time the note became due, diligent

search was made at the said county, for the said Brown, for the pur-

pose of demanding payment of the said note, but that said Brown
could not, on such search, be found—that the said note remains

unpaid, of which the said Tarlton had notice, whereby an action has

accrued," etc. There was also a count for money had and received.

On the trial, the defendant moved the court, in conformity with a

statute of this State, to instruct the jury to disregard the first count,

on the ground of its being defective, which motion the court over-

ruled, and gave judgment for the plaintifi^, from which judgment the

defendant appealed.

Beynolds, C. J.—The question to be decided in this case, is, is the

first count sufficient ? I suppose the counsel who drafted the decla-

ration, intended to present a case which would excuse the use of due

diligence ; but surely, it cannot be seriously contended, that because

the maker of a note does not reside, or cannot be found in the county

in which the note was made, that therefore the assignor becomes

liable. It may be, that he may reside in the next adjoining county,

or some other part of the State ; if so, I conceive it to be the duty of

the assignor to seek him. The question of due diligence having been

settled by this court to be, hy suit, that course cannot be dispensed

with, where the process of the law can reach the maker, and prove

availing.
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It lias been contended by some, that where the maker has ab-

sconded or left the State, the assignor is not liable until .suit by

attachment is prosecuted. This question is not now necessary to be

settled, as the declaration contains no averment of the absence of the

maker from the State. But it is said, that the facts disclosed on the

trial, show such absence. My answer is, that this is showing facts

not averred in the declaration, and cannot be regarded upon a motion

to instruct the jury to disregard a faulty count—such motion, stand-

ing upon the same grounds as a general demurrer. We are therefore

of opinion, that the judgment of the court below be reversed, and

the cause remanded for new proceedings to be had, not inconsistent

with this opinion.

Reynolds, J., dissented. His opinion is inserted at length. 1.

Because the question is a novel one. 2. Because only two of the

judges sustained the decision ; Judge Brown having sat upon the

trial in the court below. The reasons of the dissent were these. The

record shows this case. That one Squire Brown, made his obligation

to Tarlton, for a sum of money. Tarlton assigned the same to George

Miller, the plaintiff below, for value received. That Brown left the

county before the bond became due, so that no diligence by suit could

be used at the time the bond became due, to get the money of

Brown. The declaration states, that the bond was made and assigned

in the county of Gallatin. The question is, was Brown's absence

equivalent to due diligence by suit, in order to obtain the money ? I

think it was. Diligence is now explained by the court to mean a suit

at law, yet when the person against whom the suit is to be brought

is not in the county, it would be useless to commence it. This alle-

gation is contained in the declaration, and it is the same as if a suit

was prosecuted without getting the money. There can be no neces-

sity for stating the place of residence of the maker of the note, as

was contended by plaintiif in error, to show that he had left it

—

stating the place where the bond was made is sufficient. A person,

having no permanent residence at -any particular place, may make a

note, and it would therefore be impossible to show his residence. A
transient person may make a note, and leave the place where it was
made immediately ; it would then be unreasonable, that the assignee

should lose his action against the assignor, because the maker had no

residence at the place where the note was made.
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Edwards v. Beaird. Whiteside v. Bartleson.

Edwakds v. Beaikd.

Sreese R., 41.

Error to Si. Clair.

1. TJxDER the act of March 27, 1819, the tax levied by the county

upon property is in rem, and not against the person of the owner.

2. A bill in equity may be dismissed on motion, where the court

is satisfied that there is no equity upon the face of the bill.

"Whiteside v. Baetleson.

Breese R., 42.

Error to Madison.

In an action for money had and received, the court cannot, without the intervention of a jury, assess the

damages, (o)

Eetnolds, C. J.—This was an action of assumpsit, containing only

a common count for money had and received. The court below

rendered judgment against "Whiteside, in favor of Bartleson, and

assessed the damages without the intervention of a jury, and it is to

reverse this judgment that this writ of error is prosecuted. The
liability of Whiteside arose upon his return of an execution as sheriff

of Madison county, and this return being reduced to writing and

remaining upon file in the clerk's office of said county : It was there-

fore contended that this makes his liability certain, and authorizes

the court to assess the damages. If this argument be yielded, it

would follow, that in every case, where a fact could be made certain,

the court, and not a jury, should try the cause. The consequences

which would flow from such a proposition, would be too absurd to

admit the principle. The right of trial by jury would be thereby

destroyed, and the interference of the court regulated, not by the

certainty of the matter contained in the declaration, but by matter

dehors.

The execution, with the return of the sherifi", when that return

shall be proved, would certainly be evidence—but evidence for a jury,

and not for the court.

A jury should have been empannelled to assess the damages—this

not having been done, it is error, for which the judgment ought to be

reversed.

Judgment reversed.

(a) Only two of the four judges joined in this opinion.
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White V. Thompson. Rountree v. Stuart. Forrester v. Guard. State Bank v. Kain.

White v. Thompson.

Breese R., 43.

Error to GaUatm.

When a plea is on file, whether in bar or abatement, it is error to

render a judgment by default.

Judgment rev&rsed.

EouNTEEE V. Stuart.

Breese R., 43.

Error to Madison.

Where the action is upon a bond, and the plaintiff fails to make,

profert, or annex a copy to his declaration, and upon demurrer sus-

tained is allowed to amend, the defendant is entitled to a continuance,

and if it is refused by the inferior court, a writ of error lies, {a)

Judgment ajfi/rmed.

(a) Two of the judges did not hear the argument, and the other two were divided in opinion. But the one

who was for reversal was evidently right : 1, Because profert was necessary at common law ; 2, Because the

statute required a copy to be filed with the declaration. Either omission disabled the defendant from prepa-

ration for defence.

Forrester iJ. Guard.

Breese R., 44.

Ajypealfrom Gallatin.

1. The simple statement of a juror, disclosed by the affidavit of a

party, is not sufficient to impeach the verdict.

2. On a motion for a new trial, on the ground of newly-discovered

evidence, the party must at least set forth the names of the witnesses,

and the facts they will depose to.

Judgment affirmed.

State Bank v. Kain.

Breese R., 45.

Error to Fayette.

1. All banks may receive money upon deposit.

2. The receipt of the cashier is prima facie evidence against the

bank.
Judgment affi/rmed,

D. Blackwell^ for plaintiff.

Kane and McRoberts, for defendant.
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Ackless V. Seekright.

AcKLESs V. Seekeight.

Breese R., 46.

Ajypealfrom Monroe.

1. Under the ordinance of July 18, 1787, for the government of the Northwestern Territory, to mal£e a will

valid, it must be subscribed by three attesting witnesses.

2. Where there are three subscribing witnesses, tut one is a devisee, this is a compliance with the ordinance.

3. A. devises to B. ; but if she dies before majority, then to C. C. died before B., and B. died before she became
of age. This constitutes an eaecui&ry devise, and the estate passes to the heirs of C.

Reynolds, C. J.—^This was an action of ejectment, commenced by
the defendant here in the court below, to recover the possession of

certain lands lying in the county of Monroe. The ability with which

this case was argued, and the magnitude of the claim, has induced

this court to bestow more time on its investigation than in any ordi-

nary case. Four errors have been assigned as causes for reversing

this judgment, and if either of them is well taken, the plaintiff in

error must prevail.

1. The will set out in the record was not legally attested by three

witnesses, one of the witnesses being a devisee.

2. The will was not proved according to law.

3. By the will, George Lunceford took nothing.

4. The contingency upon which the devise was to take effect did

not happen.

We will consider these questions in the order in which they are

presented ; and 1, The will was not legally attested by three wit-

nesses, one of the witnesses being a devisee. Without deciding how
far this would affect the validity of a will where it was required that

three " subscribing " witnesses should prove it, it is a sufficient answer

that, by the law which governs in this case, but two of the subscribing

witnesses are required to establish the execution of a will, and when

thus proven, is good to all intents and purposes. 2. The will was not

proved according to law. In answer to this objection, the court need

only add that the will was proven by two competent witnesses (the

said devisee not being one of them), before the proper officer, and in

such manner as comported with the statute. Having disposed of the

two first errors assigned, the court will consider the two last together.

Daniel McCann, by his last will and testament, dated the 27th day

of January, 1806, after ordering his legal debts to be paid, devised

his estate as follows

:

" I give and bequeath all my residue and remainder of my personal

and real estate, goods, chattels, and credits, and lands, and tenements,

and hereditaments of what kind and nature soever, to my beloved

daughter Eebecca ; and it is my further will and desire that, should
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the Almighty take awaj my said beloved daughter Rebecca before

she comes of age to receive the said legacy, then and in that case the

same personal and real estate to return to my beloved friend George

Lunceford, to whom I bequeath the same on the proviso above men-

tioned."

George Lunceford, the executory devisee, was by said will appointed

one of the executors, and died in the year 1808. The testator died in

possession of the premises in the year 1806. Rebecca McCann, the

devisee, died in the year 1815 or 1816, and under the age of twenty-

one years. It was contended for by the counsel for the plaintiff in

error that, by the devise to Rebecca McCann, she took an estate in

fee simple, and that therefore the limitation over to George Lunceford

was void, being repugnant to the previous estate granted ; and in

support of this position, the case of Jackson v. Robbins, 16 Johns.

Rep., p. 537, was cited and relied upon. We have examined this

case minutely, but cannot say it will warrant this conclusion. One
of the principles there decided grew out of the effect to be given to

Lord Sterling's will. He devised his estate to his wife, and then said,

" In case of the death of my wife without giving, devising, and be-

queathing by will, or otherwise selling or assigning the estate or any
part thereof, he doth give and devise all such estate as should so re-

main unsold, undevised, or unbequeathed, to his daughter. Lady
Catharine Duer." Tliis limitation over was there adjudged (whether

considered as a remainder or as an executory devise) bad. That case

differs materially from the one before the court. In the first, an ex-

press power was given to Lady Sterling to dispose of the estate in

such manner as she should think proper. In the latter no such power
is given to the first taker, but the interest of the executory devisee is

made to depend entirely upon the contingency of the first taker dying
before she " becomes " of age to receive the legacy. This power of

disposing of the estate given to the first taker has been considered,

even from the time of Lord Coke, as carrying the absolute fee, except

when coupled with a life estate ; then it is said that a power to sell

creates no greater interest. If the power of absolute disposal had
been given to Rebecca McCann, we might well question the validity

of the limitation over, for the very essence of an executory devise

consists in the inability of the first taker to destroy it by disposing of

the estate devised. In the emphatic language of the books, it cannot
be created, and it cannot live under such a power in the first taker.

Hence, and hence only, do we account for the decision in tlie case

referred to in 16 Johns. Rebecca McCann surely took a fee, but a
fee conditional, subject to be defeated upon her dying before she

3
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arrived at full age, and not, as was supposed by tlie counsel, a fee

absolute.

There is no doctrine better settled than that a fee may be limited

after a fee, and this happens, says Justice Blackstone, in his second

vol. Com., p. 172, " When a devisor devises his whole estate in fee,

but limits a remainder thereon to commence on a future contingency,

as if a man devises land to A. and his heirs ; but if he dies before the

age of twenty-one, then to B. and his heirs, this remainder, though

void in a deed, is good by way of executory devise." See 12 Mod.
287, 1 Yern., p. 164.

Another very strong case is reported in second "Wilson, p. 29.

Goodright, ex dem. etc. v. Searle and wife. The devise was to P.

his heirs and assigns forever, but if he should die before he should

attain the age of twenty-one years, leaving no issue at the time of his

death, then the same was devised to C. her heirs and assigns forever.

This the court held to be a good executory devise, and surely the

words of inheritance are equally as strong as in the case before the

court. Having disposed of this branch of the subject, we will next

inquire, whether the circumstance of George Lunceford dying before

the contingency happened upon which he was to take, destroyed his

interest, and if not, whether he had such an interest as would descend

to his heirs at law. As evidence that at common law, contingent

remainders and executory devises are transmissible, and will descend

to the heirs of the person to whom they are limited, although he
chance to die before the contingency happens (without further rea-

soning), the court refer to Pollexfen, 54 ; 1 Rep. 99 ; Cas, Temp, Tal-

bot, 117 ; 7 Cranch, 469 ; P. WilHams, 564 ; 2 Munford, 479.

Judgment affi/rmed.

Kcme, for plaintiff.

Starr and Baker, for defendant.

EVEEETT V. MOEEISON".

Breese R., 49.

Appealfrom St. Clair.

Wliere a verbal credit is given to one, upon the oral promise of another as surety, the undertaldng of the latter

is void under the statute of frauds.

The facts of the case were as follows

:

This case came into the circuit court of St. Clair county, by appeal

from the judgment of a justice of the peace in favor of Everett against

Morrison. The circuit court reversed the judgment of the justice.
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and gave judgment in favor of Morrison, and from which Everett

appealed to this court. The bill of exceptions taken on the trial in

the Circuit Court, presents the following state of facts : William Pad-

field, a witness sworn on the part of Morrison, stated that in August,

1817, he was selling goods as agent for Morrison, at witness' house in

St. Clair county—that Bailey applied to witness, to purchase goods

on credit, which was refused. Bailey then produced Everett, who

agreed to go Bailey's security for the amount of goods Bailey wanted,

with which agreement witness was satisfied, and sold to Bailey goods

out of the store to the amount of the account sued on—to wit

:

"^M^. 9, ISIY.

" Isaac J. Railet, Dr. To "William Morrison,

For goods delivered by "William Padfield—David Everett,

security, $46 50

" William Padfield, sen'r."

Witness told Everett that he would charge the goods to Bailey, and

set him, Everett, down as security, which he accordingly did, by

charging the goods to Bailey in a book, and placing the name of

"David Everett, security," at the top of the account. Witness stated

that he would not have given credit to Bailey for the goods, but sold

them on the credit of Everett. The goods were sold on a credit of

four or six months. Bailey remained in the county about eighteen

months after the sale, but no attempt was made by Morrison to coerce

payment from him. On the part of the defendant, it was proved,

that sometime in the summer of 1819, at the-4iouse of Padfield, Eve-

rett told Padfield, that Bailey was then in St. Clair county, and had

property enough to pay the debt, and desired Padfield to coerce pay-

ment ; and Robert Thomas proved, that early in that summer, he was

at Padfield's, and saw Bailey there with a valuable horse, which

witness knew to be the property of Bailey, and that Bailey also had

a wagon load of flour, etc. Everett also offered in evidence this

receipt

;

''August 23, 1819.

" Received of David Everett, $16 25, the amount of his account in

the store at my house.
" William Padfield,

" for Wm. Morrison."

The witness, Padfield, testified that that receipt embraced only Eve-
rett's private account. This was all the evidence in the cause ; upon
which Everett insisted, that his undertaking being parol, was within
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the statutes of frauds and perjuries, and not binding. The court,

however, gave judgment for Morrison, to reverse which, Everett ap-

pealed, and assigned for error the misdirection of the court in decid-

ing that he was liable, on the undertaking as above set forth.

Wilson, J.—The judgment of the court below is reversed, because

it appears that the undertaking of Everett was only collateral, and

as such, came within the statute of frauds and perjuries.

Dissent or Reynolds, J.—The bill of exceptions in this case pre-

sents a state of facts not very satisfactory. It is really difficult to

know if Everett be the security of Bailey, or the principal in this

transaction. But from the best consideration I am capable of bestow-

ing on this case, I conclude that Everett was the person to whom the

credit was given, and therefore liable. The witness states expressly,

that he would not give credit to Bailey, but that the credit was given

to Everett, yet in the same deposition he says, Everett was the security

of Bailey, and the charge is so made. There being no writing in the

case, it was contended that Everett was not liable, as it w^as within

the statute of frauds and perjuries. I am of opinion, according to the

whole state of facts as shown, that Everett is liable.

Judgraent reversed.

D. Blackwell, for appellant.

Elids Kent Kane^ for appellee.
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THOMAS REYNOLDS, Chief Justice.

THOMAS C. BROWNE,
)

JOHN REYNOLDS, V Associate Justices.

WILLIAM WILSON, )

Hunter v. Gilham.

Breese R., 54.

Error to Madison.

Under the act of March 22, 1 819, the bail bond to the sheriff, could

not be assigned to the plaintiff who sued ont the writ of cwpias ad
respondendum, nor could a suit be brought in the name of the

plaintiff, {a)

Judgment affimned.

Starr, for plaintiff.

Smith, for defendant.

(a) The plaintiff may now sue in liis own name. Cooke's Stat., 287, sec. 4.

Mason v. Eakle.

Breese R., 52.

Error to Madison.

1. "Where a note stipulates that twenty per cent, interest shall be

paid upon the principal debt, a judgment upon the note merges the
C7
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interest, and from tlienceforth the judgment draws only six per cent,

interest.

2. An execution upon such judgment calling for twenty per cent,

interest will be quashed or set aside on motion.

Judgment reversed.

Starr, for plaintiff.

Smith, for defendant.

Ltjsk v. Cook.

Breese R., 53.

Ajypeal fronn Madison.

1. To constitute due diligence by the assignee of a promissory note under our statute, he must sue the maker
at the first term of the court which has cognisance of the subject matter wliich is held after the note

matures.

2. When a declaration contains two or more counts, one of which is good, and the other or others bad a
demurrer to the whole declaration must be overruled.

8. But where a single count contains one good and one bad averment, and yet the count shows a good cause

of action, the bad matter will be rejected as surplusage, and a general demurrer to the count will be
overruled.

The facts are imperfectly stated by the reporter, and reliance must

be had upon the inferences deducible from the opinion of

Eetnolds, C. J,—^The second averment in the declaration, is an

attempt to show the use of due diligence by suits to enforce payment
of the maker, and prosecuting him to insolvency. This averment

cannot be considered sufficient, for the reason that the plaintiff has

not availed himself of the earliest means which the law afforded him,

but suffered himself to sleep, until one or two terms of the court had
elapsed after the notes became due, before prosecuting his suits

against the maker. The law is, that where the assignee seeks to

recover of the assignor, on the ground that he has used due diligence

to obtain the money of the maker, but has failed, he must show that

he commenced his action against the maker, at the first term of the

court, which happened after the note became due, provided there be
proper time for the service and return of the writ.

As to the first averment, the court has nothing further to say,

than what was said in the case of Thompson v. Armstrong, ante,

page 20.

They have neither seen nor heard anything that has induced them
to disturb that opinion. The two cases are entirely apposite. The
first averment, then, must be deemed to contain a good cause of

action, and the demurrer being a general one, ought to have been
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overruled. There is no principle in pleading better settled than when

a declaration contains several counts, one of which is good and the

others bad, that a general demurrer to the whole declaration cannot

be sustained. So, too, where a count contains two distinct averments,

one of which gives a cause of action, and the other does not, the bad

averment must be regarded as immaterial, and does not vitiate the

whole count of declaration, and a general demurrer thereto ought not

to be sustained.

We have shown that the second averment in the declaration does

not constitute a sufficient ground of action, and therefore is not,

according to the technical doctrine of the law, double. It must be

esteemed as sui^lusage, and wholly immaterial, and the defendant

below should have disregarded it, and taken issue upon the first aver-

ment, whicli is the substantive cause of action, as determined in the

case before cited, the rule being that utile per inutile non vitiatur.

The judgment below must be reversed, and the cause remanded, with

liberty to the defendant to withdraw his demurrer, and take issue upon
the first averment in the declaration.

Judgment reversed.

Smith and 8ta/rr, for appellant.

Lockwoodf for appellee.
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WILLIAM WILSON, Chief Justice.

THOMAS C. BROWNE, ^

SAMUEL D. LOCKWOOD, I Associate Justices.

THEOPHILUS W. SMITH, J

Chandler v. Gay.

Breese R., 55.

Error to St. Clcdr.

This cause was upon an award made in pursuance of a submission

under a rule of court. The statute has been superseded by a new
one (a), and it is unnecessary to give the opinion in full, but simply

the rulings of the court.

1. Such statutes are to be construed literally and strictly.

2. The court cannot set aside the award for any common law cause,

but only for those causes expressly provided for by the statute.

3. That no judgment can be entered upon the award, but that a

rule shall be entered to show cause why the award shall not be exe-

cuted, and if no statutory cause is shown, then the award must be

enforced by process of contempt.

4. That where the circuit court enters a judgment improperly upon
an award, the judgment will be reversed and the cause remanded for

further proceedings in conformity with the letter of the statute.

Reversed and remanded.

(a) Cooke's Stat., 209.

40
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Taylor v. Kennedy. Johnson v. Ackless. More et al. v. Bagley.

Taylok V, Kennedy.

Breese R., 68.

Error to Crawford.

Debt on bond—oyer craved—demurrer—variance between the

declaration and oyer as to the time when the bond was executed

—

held fatal.

Judgment reversed.

Johnson -y. Ackless.

Breese R., 69.

Appeal from St. Clair.

The points decided in this cause arose under an obsolete statute

which provided that upon appeals from justices of the peace to the

Circuit Court, neither party should be allowed a continuance of the

appeal after the second term of the court to which the appeal was

taken. The fact was that the appellate court took the case under

advisement until the fourth term after the appeal was perfected. At
the fourth term, during which judgment was pronounced, the de-

feated party obtained a bill of exceptions. The cause was tried by
the court without the intervention of a jury. Two points were

decided.

1. That the act of the legislature did not deprive the court of the

power to take a case under advisement for an indefinite length of

time.

2. That where the court decided both the questions of law and

fact involved in a particular cause, a bill of exceptions taken dur-

ing the term at which the judgment was pronounced, is regular.

Judgment reversed.

D. Blackwell^ for appellant.

Cowles^ for appellee.

Moke et al. v. Bagle-s:

Breese R., 60.

Appeal from Greene.

The only point decided upon this appeal was, that, where a party

has a defence at law, and an opportunity of making it, and neglects

to avail himself of his defence, he cannot, after being defeated in a
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More et al. v. Bagley. Browder v. Jonnson.

court of law, secure the aid of a court of equity to relieye him from
his negligence.

Decree reversed.
McRoberts, for appellant.

Beowdee v. Johnson.

Breese R., 61.

Appeal from Washington.

The only point decided in this cause is substantially this—the record
of the Circuit Court consists of the process and return thereon, the
pleadings of the parties, the verdict of the jury, and the judgment of
the court. All else must be made a part of the record by a bill of
exceptions. That when affidavits are embodied by the clerk in the
transcript of the record forwarded to the Supreme Court, in pursuance
of a writ of error, they cannot be regarded as a part of the record in
the appellate court, {a)

Judgment affirmed.
btarr^ lor plamtiii.

MoRoherts, for defendant.

(a) S. P. in criminal cases, McKinney v. People, 2 Gilm. R., 549.
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WILLIAM WILSON, Chief Justice.

THOMAS C. BROAVNE,
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SAMUEL D. LOCKWOOD, t Associate Justices.
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CoKNELius V. Wash.
Breese R., 63.

A'pjpeal from St. Clair.

An attorney, counsellor, or solicitor, cannot delegate his authority ; and if he fails to perform his duty In person,

he cannot recover compensation from his client, although he may have employed another lawyer in his

stead.

Wash sued Cornelius before a justice of the peace in St. Clair

county, for his services as attorney and counsellor, and recovered a

judgment against him, from which judgment Cornelius appealed to

the Circuit Court of said county. Trial, and verdict in the Circuit

Court for Wash for $59 in damages. A motion was made by defend-

ant for a new trial which was overruled, and thereupon a bill of

exceptions was taken, from which it appears, that on the trial of the

cause in the Circuit Court, the plaintiff, Wash, read in evidence to

the jury, the following obligation, viz. :

Belleville, Nov. 9, 1819.

Whereas I have employed R. Wash in the suit instituted by George,

a black man, against Robert AVhiteside and F. Bradshaw, for the

recovery of his freedom, I hereby promise ilnd oblige myself to pay
to said R. Wash, or order, the further sum of fifty dollars, as witness

my hand and seal, Joseph Cornelius. [&«/.]
43
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as the foundation of his action, and proved by H. Starr, that the

suit, in the obligation mentioned, had been removed to the Randolph

Circuit Court, and was there tried in the fall of 1820, and decided in

favor of George, the black man, in the obligation mentioned, and his

right to his freedom thereby established ; but the plaintiif did not

prove that he rendered any service in said suit as counsellor or

attorney for said George. This was the evidence on the part of the

plaintiff. The defendant by his counsel then moved the court to

instruct the jury as in case of a non-suit, because the plaintiff's evi-

dence did not show that he had rendered any service in said suit as

attorney for George, and was not entitled, therefore, to recover on

the obligation. The court refused to give the instructions asked for,

but instructed the jury, that if they believed that the obligation

imposed on Wash the duty of rendering services in the action as

attorney, they should find for the defendant, but if they believed that

by the contract specified in the obligation, that Wash was to have

the $50 on George's recovering his freedom, whether Wash rendered

services in the cause or not, then they must find for the plaintiff; and

the court left the construction of the contract thus far, to the jury.

Mr. Starr was then cross-examined by the defendant, and stated that

the suit in question was tried in the St. Clair court at the June term,

1820, that he had no recollection that Mr. Wash was at court, or had

anything to do with the management of the cause, but that Mr. Peck

appeared for George and managed the cause with ability, that a

verdict was rendered for George for more than $400, and that the

verdict was set aside and a new trial awarded, and that the cause was

removed to Randolph county, and there tried as above stated, that he

appeared for George as attorney there, that George employed him,

and that Mr. Wash was not there. It was further proved that the

suit in the obligation mentioned, was commenced in the St. Clair

court in July, 1818, by the late Mr. Mears, and in all the steps taken

in the cause. Wash's name nowhere appeared as attorney. It was

further proved by D. Blackwell and J. Turney, that on the trial in

June, 1820, on calling the cause, that Mr. Wash did not appear on

being called, and that Mr. Peck, and Mr. Carr, both lawyers, volun-

tarily told the court that they would attend to the cause for Mr.

Wash, and they did attend it at that time. It was further proved

that Mr. Carr became the partner of Mr. Wash in the spring of 1820,

but there was no proof that either Mr. Peck or Mr. Carr, was em-

ployed by Mr. Wash to represent him in the cause. The defendant

proved by his own oath, that Carr exacted a fee from him for those

services of $25, which he had paid, and said nothing about his being
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concerned with Wash as a partner. The plaintiff then gave in evi-

dence the following writing under seal, viz.

:

Bklleville, Mov. 9, 1819.

Three months after date I promise to pay E. Wash, or order, sixtj
doUars for value received, as witness my hand and seal.

Joseph Cornelius. ISeal.]

and proved that it had been given to him by defendant at the same

time, to secure a fee in the same suit for his services as attorney, etc.,

and that at the last term of the St. Clair court, an action was tried on

the note between the present parties, and that defendant relied on a

failure of consideration on the ground that Wash did not render any

services, and the Jury found a verdict for him, Cornelius. Here the

evidence closed, and the court instructed the jury further, that

although the plaintiff did not in person attend to the suit for George,

yet if Peck and Carr did attend to it for him as well as Wash could

have done. Wash would have a right to recover, and they ouglit to

find for him. The defendant excepted to this opinion, and appealed

to this court.

LocKwooD, J.—Two questions are presented in this case : 1. What
is the true construction of the obligation made by the plaintiff in

error to the defendant in error ? 2. Ought the instructions prayed

for, to have been given to the jury ? On the first point, the court are

of opinion, that by the true construction of the contract of the parties, \

the relation of client and counsel was created, and that it became ne-

cessary for Mr. Wash, either to have contributed his legnl knowledge

and assistance in the suit of George against Whiteside and Bradshaw,

or have been ready and willing at the trial, to have aided and con-

ducted the suit to its final termination. The confidence reposed in

counsel, is of a personal nature, and cannot be delegated without the

consent of the client. The evident object of the party, in making

this contract, being to obtain the legal services of Mr. Wash in prose-

cuting the suit, the court ought to have instructed the jury, that,

unless they believed Cornelius had dispensed with the personal ser-

vices of Mr. Wash, they ought to find for Cornelius.

In relation to the second charge given to the jury, to wit: "that

although the plaintiff did not in person attend to the suit for George,

yet if Peck and Carr did attend to it for him, as well as he, Wash,
could have done. Wash would have a right to recover." If the court

is right in their construction of this contract, this instruction was
clearly wrong. In the employment of counsel to manage a cause, the

client is governed by a variety of considerations which relate to the
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character, learning and skill of the lawyer, and whether the client

exercises a sound judgment in his selection, is a matter in which he

alone is interested, but he is entitled to receive the identical legal

services he has contracted for. It may with propriety be asked, by
what rule could a jury decide, whether Peck and Carr did render the

same services that Wash might have done, had he been present ? It

is only sufficient to state the question, to show the utter impractica-

bility of its being determined by a jury. They can have no data on

which to predicate an opinion. The judgment must be reversed with

costs, with permission to the defendant in error, to have the cause'

remanded to the Circuit Court, for further proceedings not inconsistent

with this opinion.

Judgment reversed.

D. Blackwell, for plaintiff.

H. Starr, for defendant.

"Weight v. The People.

Breese R., 66.

Error to Madison.

The court ruled in this cause that the fraudulent separation of the

penal and conditionary parts of a bond, is not a criminal offence under

the statute or at common law.

Conviction reversed.

The People ex rel. v. Geo. Foequer.

Breese R., 68.

Motion for Mandamus.

This case possesses a historical interest, but the points decided are

familiar to the profession, Tlie facts will be stated briefly, and the

conclusions of the court given. In 1825, Edward Coles was governor

and Adolphus P. Hubbard lieutenant-governor of the State of Illinois.

Governor Coles left for the East, July IS, 1825, and by letter notified

Mr. Hubbard "that the duties of the office of governor would devolve

upon the latter " during the absence of the former. Coles' absence

was temporary. He returned to Illinois witliin three months after his

departure. When he returned, Hubbard claimed to be governor,

upon the ground that Coles had abdicated or forfeited his title to the
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office by his departure from the State. On Nov. 2, 1825, during the

vacation or recess of the legislature, and after Coles' return, Hubbard,

to make a test case upon the question as to who was intitled to the

executive functions of the State, appointed "William L. D. Ewing,

the relator, paymaster general of the State, commissioned him, and

directed Forquer, the respondent, who was the then secretary of state,

to countersign the commission and affix the great seal thereto. For-

quer declined to do this upon two grounds: 1. Tliat upon Coles'

return the powers of Hubbard ceased. 2. That the executive had no

power to make such appointments during the recess of the Legisla-

ture. Thereupon the mandamus was moved. On this application the

court ruled

:

1. That if the design was to try the title to the office of Governor, a

writ of quo warranto was the appropriate remedy, not a mandamus.

2. That the Governor had no power to appoint a paymaster general

during the recess of the legislative body of the State.

8. That the secretary of state could not be compelled to countersign

and seal an illegal commission.

4. That they would not compel the secretary to do an act where

the right was doubtful.

Mandamius denied,

Hopkins,, T. Reynolds,^ D. Blackwell^ and Henry Eddy, for the

relator.

Forquer, for the secretary of state.

Hakgkave v. Bank of Illinois.

Breese R., 84.

Error to Gallatin.

1. "Wheee a private corporation sues to recover real property, or

upon a contract, it must, under the general issue, produce its act of

incorporation, {a)

2. The act of indorsing a bill of exchange to a bank, does not

admit that the bank is a corporation.

Judgment reversed.
Eddy, for plaintiff.

Starr, for defendant.

(a) This is not the law. The genenil issue admits the cajiacity of the plaintiff to sue in the character
assumed by him, her, or them. Mclntyre v. Preston, 5 Gilm. R., CO.
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Jones v. Bank of Illinois.

Breese R., 86.

Error to Gallatin.

Same ruling as in preceding case.

Same counsel as in preceding case.

Judgment reversed.

Giles v. Shaw.

Breese R., 87.

Ajpjpedl from Madison.

1. A vaeiance between the record of a judgment declared on, and
the one produced in evidence is fatal to a recovery.

2. An indorsement on the back of the transcript of a record,

though signed by the clerk of the court, is not a part of the record.

3. In certifying a record under the Act of Congress, if the judge
omits to certify that the attestation of the clerk is in due form—the

certificate is insuflficient.

Judgment affirmed.
Cowles, for appellant.

D. Blackwell and J. Reynolds, for appellee.

Morgan v. Hats.

Breese R., 88.

Error to St. Clair.

1. A court has no power at a subsequent term to set aside a judgment.

3. If they have, they still have no power to order a compulsory nonsuit, but must award a new trial.

Smith, J.—^In this case, it is not deemed necessary to decide more
than one of the points presented for consideration.

That one is, the decision of the court below in setting aside the final

judgment entered in the cause, at a term subsequent to the one at

which such judgment was entered, and directing a nonsuit. On the

trial of the cause, the plaintiff below, who is plaintiff here, offered to

give in evidence a record of a cause determined in one of the circuit

courts of this State. This the defendant's counsel objected to, but the
court oven-uled the objection, and permitted the record to be given
to the jury as evidence.
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The jury found a verdict for the plamtifl', and a iinal judgment was
entered thereon. The court then continued the cause to the next

term, when it set aside the final judgment, and directed a judgment

of nonsuit to be entered. Two questions arise here for consideration :

1. Had the court the power, at a term subsequent to the one at which

the judgment was regularly entered, to set it aside ? 2. If so, was a

judgment of nonsuit warranted? That courts have not, as a general

proposition, the right at a term subsequent to the one at which a judg-

ment is entered, to set it aside, we have no doubt.

Tlie power to readjudicate causes finally disposed of at one term,

where the proceedings are regular, at another, and subsequent one,

would produce consequences too embarrassing, and lead to endless

and contradictory decisions. If a judge could review the final opinion

given at one term, at the next, why may it not be imagined, that he

might be equally dissatisfied with the second opinion and reverse

that, and continue to vacillate, as often as the parties might desire to

present their case before him. If, on the trial, either party is dis-

satisfied with the decision of the court, the remedy for a correction is

by excepting to this oj)inion, or by application afterward for a new
trial. Appellate courts are established for the purpose of correcting

the errors of inferior tribunals ; but if inferior ones possessed the

power at all times to review their own decisions, the creation of the

appellate jurisdiction was vain and useless. The court was therefore

wrong in setting aside the judgment ; but as the court, from the con-

fused state of the record, may be supposed to have considered that the

case had been reserved for a review at a future term, and as we are

by no means satisfied that the plaintifl' ought, from the evidence con-

tained in the bill of exceptions, to have recovered, we do not feel dis-

posed to interfere with that part of the decision. On the second

point, we are clearly of opinion, that after the judgment was vacated,

the court ought to have directed a new trial. On principle and pre-

cedent, a nonsuit could not be directed.

The judgment must therefore be reversed, a new trial granted,

with directions to the court below to award a venire de novo, and that

the piaintilf in error recover liis costs.

Judgment reversed.
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Owen V. Bond. Taylor v. Winters. Cornelius v. Conen.

Owen v. Bond.

Breese R., 90.

Error to Gallatin.

1. The State made a lease of saline land to A., with power to

reenter for a breacli of the covenants therein contained. The cove-

nants were broken, and the agents of the State, instead of reentering,

substituted B. and C. as lessees, and put them in possession. Held
that the suhstitution was illegal.

2. That upon an agreed state of facts, it is error to enter judgment

against one of several defendants who joined in the submission.

Judgment reversed.

TaTLOE v. "WmTEKS.

Breese R., 91.

Error to Jackson.

1. A PAETY cannot, on motion, quash his own execution for

irregularity.

2. An obsolete statute of Illinois provided that if the plaintiff' in

execution indorsed upon it that " State paper would be received in

satisfaction," the defendant might stay the execution sixty days, by
giving a replevy bond ; if no such indorsement was made, and in

consequence the execution became payable in gold or silver coin,

then the defendant had the right to replevy for three years. Held

that when the indorsement was once made, it could not be recalled.

Judgment reversed.

Cornelius v. Cohen.

Breese R., 92.

Ajypeal from St. Clair.

1. The state of slavery being contrary to the ordinance of 1787, must be regarded as a right siricii juris.

2. The children of a slave cannot be held in bondage, unless such claim is expressly sanctioned by law ; no

contract of the slave ancestor can establish the bondage of the children.

8. Conceding the indenture of the ancestor to be valid, if entered into in strict conformity with the law, the

indenture must be signed by the master, or it is illegal

4. In a controversy between freedom and slavery, no statute relating to the relative rights of the party

claimed as a slave shall be construed retrospectively.

5. Qu<Bre. 'Will replevin lie for a slave ?

LocKWOOD, J.—Tills is an action of replevin, brought in the Circuit

Court of St. Clair county, for the recovery of Betsy, a negro girl.
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The facts of the case are, that on the 6th October, 1804, Eachael, a

free negro woman, aged 23, entered into a writing (purporting to be

an indenture) with the pLaintiff, by which she binds herself in the

common mode of apprenticeship, to serve the plaintiff for fifteen

years. In the indenture, the master binds himself to allow the ap-

prentice meat, drink, lodging, and wearing apparel fit for such an

apprentice. The indenture is signed and sealed by Rachael only. It

was admitted on the trial that Rachael was the mother of Betsy, who
was born in the fall of 1805.

On the trial of this cause, the defendant moved the court to instruct

the jury that the plaintiff* had no right to the negro girl by virtue of

the indenture.

2. That if the plaintiff' had a right to her services by virtue of the

indenture, that replevin would not lie.

3. That the indenture was void, because it was not executed by
plaintiff". These instructions the court refused to give, with the reser-

vation that if the court should, after the trial, be of opinion that they

ought to have been given, that a nonsuit should be entered.

The Circuit Court, subsequent to the trial, decided that the instruc-

tions prayed for ought to have been given to the jury, and ordered

judgment of nonsuit to be entered, from which decision the plaintiff

prayed an appeal.

From the view taken of this case, it will only be necessary to ex-

amine whether the indenture given in evidence was a valid one.

This indenture was executed the 6th of October, 1804, and on the

17th September, 1807, the Territory of Indiana passed an " Act con-

cerning the introduction of negroes and mulattoes into this territory."

The first section of this act authorizes the owners or possessors of

slaves to bring them into the territory. The 2d section authorizes the

master to go with the slave before the clerk, and agree with the slave

for the term of years the slave shall serve, etc., and the clerk shall

make a record, etc. The 13th section of this act was the only one

relied on in the argument, as securing the services of Betsy to the

plaintiff". That section is as follows :

" That children born in this territory of a parent of color oAvinu;

service or labor by indenture according to law, shall serve the nuister

or mistress of such parent, the male until the age of thirty, and the

female until the age of twenty-eight years."

The first and second sections of this act are clearly prospective, and
can have no application to this case. AVhether the legislature, by the

13th section, intended by the words, " hy indenture according to law^''

to provide for the children of slaves bound to serve for a limited
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period under the second section, it is difficult to determine ; but whe-

ther ?uch was their intention or not, the result will be the same.

If it bo admitted that such was the intention, the children of Eachael

cannot by any construction be embraced by it, because Rachael and

the plaintiff did not go before the clerk and agree for her services, as

the act directs, and the indenture admits that she was free before the

passage of the act.

The claim to the services of Betsy under the 13th section is equally

inadmissible. The indenture was not executed according to law.

The indenture, to have been valid, as between Eachael and the plain-

tiff, ought to have been executed by plaintiff. It is therefore void.

Judgment affirmed.

BkADSHAW v. IS'EWMAlf.

Breese R., 94.

Error to Madison.

1. The ley^ loci prevails as to the validity and construction of

contracts.

2. A plea of failure of consideration to an action upon a note,

must show by averment the facts upon which the failure is predi-

cated.

3. A plea of failure of consideration which avers that the note

was given for an improvement right upon jpiiblic lands in the terri-

tory of Arkansas, without averring that by the local law such trans-

action was illegal, is bad upon demurrer.

Judgment reversed.

Starr, for plaintiff.

Cowles, for defendant.

CoNLET V. Good.

Breese R., 96.

A'p2>eal from Madison.

1. A dilatory defence, which might have been made before the

justice of the peace, cannot be made before the Circuit Court on
appeal.

2. The contract of partners is joint and several.

3. An appeal from a justice of the peace is assimilated to an equity

cause.
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4. A promise of one of several partners to pay a del:»t of tlie

partnership is a valid contract.

McBoherts, for appellant.

Cowles, for appellee.

Judgment reversed.

KowLiN V. Bloom.

Breese R., 98.

Error to St. Clair.

"Whieke a record is not the foundation of^ but simply stated in the

declamtion, as the inducement to the action, a slight variance is

immaterial.
Judgment reversed,

Cowles, for plaintiff.

D. JBlackwelL for defendant

Curtis v. John Doe.

'. Breese R., 99.

Error to WasJiiington.

Where the statute requires the sheriff to appraise land levied upon by him under execution, and sell the same

at two-thirds of its appraised value, and he does not recite a compliance in his deed, and there is no proof

upon the point, the court will not presrime, in support of the title derived under him, that he performed

his duty.

LocKWOOD, J.—^This was an action of ejectment, brought to recover

the undivided moiety of a tract of land in the county of Washington.

A number of errors have been assigned, but from the view we have

taken of the case, it will be unnecessary to decide more than the

following question : Was the sheriff's deed to the lessor, sufficient to

convey Ryan's interest in the premises? Tlie objection taken to the

deed, is, that it does not appear from the deed (and the plaintiff below

did not prove by parol) that the premises were appraised, and sold for

two-thirds of the valuation. Tliis question is one of great importance

to the interest of community, and deserves the most serious and

attentive consideration of the court. Its decision will form a hio-hlv

important rule in the transfer of real estate, that may affect the rights

of a great number of individuals. The transfer of real property, by
a judicial sale, is unknown to the common law, but is authorized by
the statutes of this State.

Tlic legislature, in subjecting real estate to sale on execution, have
clearly the right to prescribe the terms on which such sale may be
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made, and any material departure from the rules prescribed by the

statute, will render the sale void. What, then, are the rules pre-

scribed by our statutes in relation to sales on execution ?

It must be confessed that the court find some difficulty in reconcil-

ing the 2d, 8th, and 22d sections of the act, entitled "An act subject-

ing real estate to execution for debt, and for other purposes," passed

22d ^March, 1819. But whatever uncertainty might grow out of the

attempt to reconcile the conflicting provisions of these sections, yet

the court have no doubt that the legislature intended, by the 22d

section, to require that all real estate should be valued before sale.

This section is as follows

:

" That all real estate that shall be ordered to be sold under the

'provisions of tins act, shall be valued by three disinterested free-

holders of the county in which the same may be situated, who shall

be appointed by the sheriff or other officer, and sworn to take into

consideration the true value of such estate in cash, and the said

sheriff or other officer, shall then proceed to sell the same : Provided.,

that the said land, or freehold, shall bring the amount of its valua-

tion as aforesaid, or at least two-thirds thereof, but in case the said

land or freehold shall not bring the amount of its valuation, or two-

thirds thereof, then the said sheriff or other officer, shall continue the

sale until the same shall have been offered on three different days,

allowing the space of twenty days between each day of sale, giving

due notice thereof as before directed, unless the person in whose favor

the execution issued, shall agree to take the same at the valuation

made as aforesaid."

This statute was amended by an act passed the 15th of February,

1821, which seems to have escaped the notice of the counsel on both

sides. By the third and fourth sections of the amended act, the legis-

lature assume the fact, that real estate cannot be sold on execution,

unless it will bring two-thirds of its valuation. The third section is

intended to authorize la]ids that have been already valued and not

sold for want of bidders, at two-thirds of the valuation, to be sold

for one-half of the valuation.

The fourth section of the amended act, is, " That when any real

estate shall hereafter be levied upon, by virtue of a7iy execution

hereafter to be issued, and shall have been twice offered for sale

under the provisions of the act to which tliis is an amendment, and

has not brought the amount of its valuation, or two-thirds thereof,

upon the third, or any subsequent offering, the sheriff', or other

officer, shall proceed to sell it to the highest bidder for what it will

bring in ready money, having first given fifteen days' notice as afore-
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said." My conclusion is, tliat tlie sheriff was bound to proceed on

the execution mentioned in this case, according to the directions of

the 22d section of the original act, as modiiied by the fourth section

of the anieudiug act. From which it will result, that the sheriff's

duty was, to have had the premises valued by three disinterested
' freeholders on oath, and advertised for twenty days, when, if two-

thirds was not bid, he should again have advertised for twenty days,

and then if two-thirds was not bid, he could, according to the above-

recited fourth section, sell the premises for what they would bring in

ready money, having first given fifteen days' notice of the sale. Can
the court presume that the sheriff complied with these express provi-

sions of the law ? I think not. "Would not every lawyer be startled

at the proposition, whether the court would not presume in favor of a

sherift''s deed, that the sheriff had an execution ? And that the execu-

tion was based on a judgment ? Yet these presumptions appear as

reasonable, as the presumption that the sheriff has obeyed the man-

dates of the statute without showing the fact. Every agent, whether

public or private, must act within the power delegated to him, and

must show, that in all essential particulars, he has not varied from

them. If a party is to be deprived of his property without his con-

sent, the law that authorizes him to be dispossessed must be obeyed,

and he has a right to call for proof that he has not been illegally

divested of his estate. The argument, that good policy requires that

public sales shall be supported, whether the provisions of the statute

have been substantially complied with or not, does not appear to be

entitled to much weight.

"Whether the land has been appraised,or not (and it is to this point

that we confine our attention), can be very readily ascertained, by
the bidders calling for the valuation. "We have hitherto considered

this case with reference to our statutes, and npon general principles.

"We are, however, not without authorities on the very point. In

the case of Patrick v. Gideon Oosterout, 1 Ohio Reports, 27, two

questions were submitted to the court : 1. "Was it necessary under a

sheriff's deed to exhibit the appraisement ? 2. "Was the appraisement

sufiicient? The objection to the appraisement was, that it did not

appear to have been made on oath. The court, consisting of judges

McLean and Buknet, held, that a sale without an appraisement was
void, and rejected the sheriff's deed, because it did not appear that

the appraisement was on oath.

They refused to presume that the oath had been taken. It has

also been decided in Connecticut (1 Day's Repts., 109), that in order

to make out a title to land, by the levy of an execution, it must be
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shown that the appraisers were disinterested freeholders, and that

they were sworn according to law.

In the case of Parker v. Knle's lessee, 9 Cranch, 64:, the Supreme

Court of the United States decided, that, under the land tax act of

the 14th July, 1798, c. 92, before the collector could sell the land of

an unknown proprietor for non-payment of taxes, it was necessary

that he should advertise the copy of the lists of lands, etc., and the

statement of the amount due for the tax, and the notification to pay,

for sixty days, in four gazettes of the State if there were so many
printed therein. Again, in the case of Snead's executor v. Course,

4 Cranch, 403, and which arose under the tax laws of Georgia, the

Supreme Court decided, that an officer selling land for taxes, must

act in conformity with the law from which his power is derived, and

the purchaser is bound to inquire, whether he has so acted. In the

case of Williams v. Peyton, 4 Wheaton, 77, the same court held that

in the case of a naked power, not coupled with an interest, the law

requires that every prerequisite to the exercise of that power should

precede it. That the party who sets up a title, must furnish the

evidence necessary to support it. If the validity of a deed depends

on an act in pais, the party claiming under it, is as much bound to

prove the performance of the act, as he would be bound to prove any
matter of record on which the validity of the deed might depend.

And in this last case, the court decided, that the collector's deed was
not prima facie evidence.

The court have examined the cases decided in the Kentucky
courts, referred to in plaintiff's argument, but think they have but

little application to this case. One of the cases was a sale of personal

property, which for obvious reasons, is governed by different rules

from those of real property. Another of the cases referred to, was
the sale of land for taxes. The facts of the case are, however, so im-

perfectly stated, that it is impossible to extract from the case any rule

applicable to the decision of this case.

The last case cited was a case of the sale of land on execution, and
the court are perfectly willing to accede that the case was rightly

decided under the Kentucky statute.

This court cannot, however, accede to the argument of the court as

to what true policy dictates on this subject. "We cannot reo;ard the
question as altogether a question of policy, but as more a question of

positive law. In relation to the cases cited from IsTew York, the court

are of opinion that they can have no application here ; because, in

New York, they have a positive statute making a sheriff's sales valid,

however palpable may be his departure from its provisions. The
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court feel tliemselves constrained to say that tlie slierili''s deed, unsup-

ported by any proof that the land had been valued, was insufficient

to entitle the lessor to recover. The judgment must be reversed with

costs.

Judgment reversed.

IlcBoberts, for plaintiff in error.

T. Reynolds^ for defendant in error.

Randolph County v. Jones.

Breese R., 103.

Agreed Case from Randolph.

1. A promise to pay public officers for performing their duty is void.

2. A contract, to be binding, must be mutuaL

8. The county commissioners can bind the inhabitants of a county only when they sit as a court.

SivnTH, J.—This is an agreed case, and is submitted to the decision

of this court by the following agreement

:

" It is agreed by the parties in this suit, that a transcript of the

record in this cause be taken to the Supreme Court for a decision of

this question—Whether the instrument set forth in any count of the

declaration can be made the foundation of an action at law, taking all

the statements and averments in the said counts to be true ?

"If decided in the affirmative, then judgment to be entered up in

this court at the next, term for the amount of Jones' subscription, and

costs accordingly. If decided in the negative, then the said suit to

be discontinued, and that the respective parties enter their appearance

at the next term of the Supreme Court."

The instrument declared on is in the following words

:

" We, the subscribers, promise to pay to the county commissioners

of the county of Randolph, or their successors in office, the sums an-

nexed to our respective names, at such times and in such proportions as

the said county commissioners shall require, for the purpose of defray-

ing in part the expense of a court-house for the county of Randolph

:

provided the said court-house shall T)e located and erected on a lot pro-

posed to be granted to the said county by the Hon. Nathaniel Pope."

The several counts in the declaration allege the consideration to

have been the erection of the court-house on the proposed lot, and
aver that the lot was granted to the commissioners, that the court-

house was erected on the lot, and tliat the defendant was owner of

lots and houses contiguous to such court-house, and assigns the breach
a refusal to pay on demand.
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Tlie questions which present themselves for consideration, in deter-

mining the validity and effect of the writing, seem to divide them-

selves into three distinct propositions

:

1. The authority of the commissioners to enter into the agreement,

or to accept one of its character ?

2. If they might legally do so, is the agreement mutual, or the obli-

gation to pay and to erect the building on the lot granted reciprocal ?

3. Is there a sufficient consideration to support a promise ?

The authority of the commissioners to erect the court-house is de-

rived solely from the act of the 24th March, 1819. It is made their

duty, by the second section of that act, to cause to be erected a suita-

ble court-house in their county ; and wdiere the county funds are insuf-

ficient for that purpose, they are required to levy a tax, and collect it

agreeably to the act creating a revenue for this State. They are also

authorized by the same section to enter into contracts for the erection

thereof, at any regular or special term of their court which they may
appoint for that purpose. Have they pursued the powers thus granted

to them ?

Their authority would certainly seem to be confined, to entering

into contracts with individuals, for the performance of the workman-
ship of the building, not for the purpose of raising a fund to defray

the expense thereof, because such expense is to be paid out of the

fund they are authorized to raise by taxation.

The law granting the power to erect the court-house, and making
it compulsory on them bo to do, gave the only power to raise the

means to defray the expense thereof; and by so designating the

power, would seem to exclude all other modes. It cannot' be con-

tended that the act has, in any of its parts, recognized the authority

to receive gratuities or donations, for the purpose of forming a fund

out of which the commissioners are to discharge the debts which they

might incur for the erection of the building. It is true, they are

nowhere forbidden, and although they miglit, with propriety, receive

the donation of money for such an object, the inquiry, whether a

court of justice can legally enforce such an obligation, where the

court are not authorized by law to enter into one of such character,

is certainly a very difierent question.

To show more clearly that the second section of the act could not

possibly authorize an agreement of the present character, the power
to enter into the contract is to be exercised only at a regular or

special term of the county commissioners' court. Here, it is evident,

from the terms of the agreement, that the commissioners did not

conceive themselves acting under that section, nor even as a court.
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If they liad, tliej would most certainly have required the proposition

to have been made at the sitting of the commissioners' court, and had

it entered on their record ; but instead of that, it is a mere agreement

with the commissioners by that name, and, really, one which they

had no power to enter into out of court. The acceptance and assent

of the commissioners to the agreement, is their own act, which in

their character as commissioners, they had no power whatever to

agree to, for it will not be denied, even admitting that they had no

power in term time to agree, that out of term they have any autho-

rity to do any act whatsoever not expressly conferred on them by law.

Kone having been conferred on them, it most clearly follows, that

their act is altogether extra-judicial and void.

On the second point, the inquiry is presented, whether the agree-

ment is mutual, or, in other words, whether the obligation to pay and

to erect the building, is reciprocal. For the reasons already stated, it

will be perceived that no obligation was imposed on the county to

erect the building on the lot proposed, and that neither the com-

missioners in their official or individual capacity, nor the county,

could in any way be rendered liable for a refusal to do it. The

obligation is neither mutual nor reciprocal ; it is a promise by one

party only. 'No engagement of any character whatever is made
to erect the building. The act is altogether on one side. Reverse

the case, and suppose an action brought against the county for not

erecting the building, could it be insisted, that the county would

have been at all liable for the assent of their commissioners under

this agreement, if it were possible to suppose, from the writing, that

such assent was given, and could it be liable even if agreed to, when
the commissioners exceeded the powers and jurisdiction given to

them by law ? Clearly not. It is certain that to every valid contract,

there must be parties capable of contracting. "Were the commission-

ers cajjable of contracting in the manner stated ? If not, then there

is an end to the question. They could only contract in the manner
authorized by law. This manner, most clearly, has not been pursued.

The law did not embrace the subject matter in the manner con-

tracted for, if it be admitted that a contract was made, nor has the

mode prescribed by law been observed. It therefore follows : first,

that there is no evidence of a contract on the part of the county by
their commissioners, and that therefore, there is no mutuality of con-

sideration, which is necessary to every contract; second, that the

commissioners had no power to bind the county in such a contract,

and that thcT/ were bound by law to erect a court-house.

Third, that a promise to them to pay money, for the performance
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of an act they were obliged to execute by law, in the faithful dis-

charge of their official duties, is illegal and against public policy, and

therefore void. To the third question, whether there is sufficient

consideration to support a promise, it is not perhaps necessary to

say more than this, that the act of erecting the court-house, which

was a duty imposed by law, could not be a consideration to sup-

port a promise. The fact of its location near the lands of the

defendant, is of course the only ground upon which it could be

contended that a consideration could be raised, and even this

vanishes when it is perceived that such a consideration is alto-

gether equivocal and imaginary. It might or might not be of

value to the defendant. 'No data can be assumed, by which it can

be determined whether the erection of the building at the place

proposed, could benefit the defendant one cent or 125 dollars, the

amount of the subscription, nor whether it might not be an injury.

It is not shown that any benefit has been experienced by the defen-

dant from its location, nor injury sustained by the commissioners.

The consequences resulting from its location, may have been an

injury to other portions of the inhabitants, and upon the ground of

public policy, it is very questionable whether the court ought not to

decide the contract void, for that reason alone.

I am of opinion that the present action cannot be sustained on the

writing set forth, and that the agreement of the parties to discontinue

the suit, be carried into execution.

Separate opinion hy "Wilson, C. J.—I concur in the opinion that

the agreement of the parties to discontinue this suit be carried into

execution, but my opinion is founded U23on the single objection, that

it does not appear that the contract upon which suit is brought, was

entered into by the county commissioners, as a court; it is only

in that character they are capable of contracting.

Judgment upo7i the agreement.

LocKwooD, J., gave no opinion.

T. Reynolds^ for plaintiff.

D. J. BaTcer, for defendant.

Geegg v. Philips.

Breese R., 107.

Error to Monroe.

1. A debt due by one partner upon his individual account cannot be set off in an action to recover a debt du*

to the firm.

2. A payment to one partner is a valid payment to the firm upon a partnership credit.
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S]snTir, J.
—

^This was an action of debt, on a sealed note, payable to

James and Philips. Gregf^, who was defendant in the court below,

pleaded three pleas

:

1. Payment generally.

2. That Philips and himself were mutually indebted to each other

before the execution of the note ; that prior to the making of the

note, they attempted a settlement of their respective claims, but

Gregg, being unable then to establish his against Philips, executed

the note in question to James and Philips, who had become partners

in trade, it being given for the amount of Philips' claim against him,

leaving his, against Philips, unadjusted.

3. That the note was given to James and Philips, to secure a debt

due to Philips only, and that before the commencement of the suit,

he paid it to Philips.

To the first and third pleas, the plaiutiif took issue, and demurred

to the second ; to which demurrer the defendant filed his rejoinder.

Tlie court below sustained the demurrer. On the trial, Gregg oflfered

to give in evidence, an account of his against Philips, which existed,

anterior to the making of the note given to James and Philips, which

the court refused to permit.

To this decision an exception was taken. Two points are presented

for the consideration of the court : First, that on the issues joined, it.

was competent for Gregg to give in evidence any debt due to him

from Philips : Second, that the second plea was a bar to the action,

and the demurrer should have been overruled.

"We have no hesitation in saying that on both the points, the court

below decided correctly. ISTothing is better settled, than that debts

to be set off must be mutual and between the parties to the record.

If the issue on the third plea had been what the counsel for Gregg

supposes it is, it might, perhaps, vary the question. But it will be

seen that his allegation, that the consideration of the note was for a

debt originally due to Philips only, is not noticed in the replication,

and issue is taken on the single point of payment only. That part of

his plea is treated as a nullity, and must be considered as surplusage.

The only inquiry is, was the debt alleged to be due by Philips, a debt

which could be set off.

A Tlie note is payable to co-partners, and the debt offered to be given

m evidence, is due, if at all, by only one of the co-partners. The
rule is, that a debt due individually by one co-partner cannot be set

off in an action to recover a debt due the co-partnership. It is not a

mutual debt, nor is it between the parties to the record. The offer,

therefore, to prove a debt due by one of the co-partners, and that con
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fessedly created before tlie making of the note, was foreign to the

issue before the conrt. It was in no way pertinent thereto : it was

not what the parties had made the issue, viz. : had Gregg paid the

note to Philips, for a payment to one, was a payment to both, unless

strictly forbidden. This reasoning is directly applicable to the second

plea. It was not competent for Gregg to plead a state of facts, which

in themselves amounted to no more than a right of setting olf a debt

due by Philips alone.

This plea was certainly not good, for he could not plead that,

which in law, could be no defence. The court have examined

the authorities quoted by the plaintiff's counsel to support the

positions assumed by him, but they are found to be in no way
analogous. The demurrer was properly sustained. The judgment

of the court below must be affirmed, and the defendants in error

recover their costs.

(Judgment affir^nied.

!N"oMAQirE V. The People.

Breese R., 109.

Error to Peoria.

1. In a criminal cause, the indictment must be indorsed " Mlla veri" to authorize a trial.

2. In capital cases the prisoner stands upon all of his rights, and waives no irregularities because of his silence,

nor can his counsel waive such rights without the consent of the accused.

3. A prisoner in a capital case has a right to be present when the jury render their verdict, in order to poll

them, if he sees proper to do so.

4. If a juror swears, when called, that he had not formed an opinion, and it is afterward discovered that he

had, this is a good reason why a new trial should be awarded the accused in a capital case.

5. QiujBre. May a jury separate, and the jurors go at large in a capital case, after being empanelled am'.

sworn ? ^

Smith, J.—It appears from the record, that the plaintiff in error

was tried at a Circuit Court at the l^ovember term, 1825, in the

county of Peoria, on a charge of having murdered a man by the

name of Pierre Londri. From an inspection of the record, it also

appears that the indictment, as set forth, was never found by the

grand jury of that county ; no finding of any kind is made on the

bill ; it further appears, that on the 15th of October, 1825, being the

day of the commencement of the trial, nine of the petit jurors were

empannelled and sworn, and permitted to go at large until the next*

day, when the panel was completed. After the trial had closed, an

agreement in the following words was entered into between the public

prosecutor and the prisoner's counsel, viz. :
" It is agreed by the

attorney-general and the counsel for the defendant, that if, in case the

jury should agree on their verdict, between this and to-morrow morn-
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ing, that they may deliver their verdict to the clerk." In pursuance

of this agreement, the clerk, on the morning of the 18th of October,

1825, as the record recites, presented to the court the following

verdict, which had been handed him by the jury, viz

:

State of Illinois, Peoria county Circuit Court, November term, 1825.

We, the traverse jury, in and for the county aforesaid, do find

I^omaque, an Indian of the Pottawattomie tribe, guilty of the murder

of Pierre Londri, ISTovember 17, 1825.

A motion was thereupon made for a new trial, on the ground of

partiality in Dumont, one of the jurors, who, as is established by the

oath of two persons, declared before he was sworn on the jury, that

Nomaque was a damned rascal, and all those who took his part, and

he would give five dollars to II. M. Curry, to appear and assist to

convict Nomaque of the crime charged, and pay it in surveying, or

hunting land.

The court below refused to grant a new trial, and an exception was

taken to that decision. There are other objections w^iich were made
on the trial of the cause, but as they are not deemed important, we
pass them by. No exception is taken in this court, to the manner in

which the proceedings come before the court, nor do we mean to say

that any valid one could have been stated or urged.

From the preceding statement, which embraces, substantially, all

the facts of importance in the case, the points which present them-

selves for consideration, are, first, whether the prisoner could have

been legally tried at all in the court below, it not appearing that there

had been a finding of the grand jury, on the paper purporting to be

an indictment; and whether he can now avail himself of the objection

in this court, the question appearing not to have been made in the

court below. Secondly, whether permitting the nine jurors empan-

iielled and sworn on the first day of the trial, to separate and go at

large before the trial, would have formed sufficient cause for the

Circuit Court to have arrested the judgment, or granted a new trial.

Tliirdly, whether the evidence ofiered to show that Dumont had,

previously to the trial, expressed his belief of the guilt of the prisoner,

or of his hatred to him, and was therefore not an impartial juror,

was sufiicient to establish either point, and authorize a new trial.

Fourthly, whether the consent, that the jury might deliver their

verdict to the clerk, could have been legally made by the prisoner's

counsel ; and whether that agreement dispensed with the personal

appearance of the jury, and the rendering of their verdict in open
court.

On the first point, we are of opinion, that it was necessary, in order
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to give the court the right to try the prisoner, that the grand jury

should have indorsed their finding on the bill of indictment, verified

by the signature of their foreman. This was indispensable, and as it

appears not to have been done, the proceedings were coram non

judice. This objection going to the power of the court to try the

prisoner, on that indictment, may, although not noticed or urged

below, be now urged as cause of error.

On the second point, we give no positive opinion, but it certainly

was an act of great indiscretion in the court, to permit the jurors

to go at large after they were sworn ; because the reason of the

rule, in keeping jurors together and apart from every other person,

is as applicable, after they are chosen and sworn, and before the

trial, as after they are charged with the prisoner. The object certainly

is, to keep them from receiving any other impressions in regard to the

prisoner, than those which shall be made by the testimony given on

the trial ; if suffered to go at large at any time after they are elected

to try the prisoner, the object might be wliolly defeated.

As to the third point, it is very apparent, that the prisoner has been

tried by one, who, so far from standing perfectly indifferent between

the parties, as the law emphatically requires, was in a condition the

very opposite. The state of liis mind must have led him to look on

the testimony against the prisoner, with every view to a conviction,

and his feelings, it would seem, could alone have been pacified with

the surrender to him, by his fellow jurors, of his victim. We are,

therefore^ constrained to say, that the Circuit Court ought to have

awarded a new trial on the production of the afiidavits, as they show

sufficient grounds discovered after the trial.

The fourth point is, we think, easily settled. The prisoner, in a

capital case, must be considered as standing on all his rights. He
cannot be considered as waiving anything, nor could his counsel do

it for him. They possessed neither the power nor right, and if ever

there was a case in which an observance of the rule should be re-

quired, the present is one. The case of The People v. McKay, 18

Johns. Eep., 212, is conclusive on this point. The Supreme Court of

New York, in that case say, that a paper purporting to be a venire,

but without the seal of the court, is a nullity, and they declared that

the prisoner in that case, who had been convicted of murder, and

although he had challenged some of the jurors, who had been sum-

moned under the supposed venire, did not thereby waive his right to

object to the want of a venire. It is further said in that case, " that

it is a humane principle, applicable to criminal cases, and especially

when life is in question, to consider the prisoner as standing on all his
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rights, and waiving nothing on the score of irregularity "—and in that

very case, the judge who delivered the opinion of the court relates a

case analogous to the present. In Ontario county, New York, in

1S14, a woman of color was indicted, tried, and found guilty of mur-

der. The jury had separated after agreeing on a verdict, and before

they came into court, and on that ground a new trial was granted,

and she was tried again. On the present occasion, this precise point

is not necessary to be decided. The agreement extends no further

than to depositing the verdict with the clerk. It did not dispense

with the personal appearance of all the jurors in court, and a rendition

of the verdict by them. It can only be considered as authorizing the

jury to separate when they agreed on their verdict until the next

day, for their personal convenience. The prisoner had a right to have

the jurors polled : this right could not have been exercised, where

the presence of the jurors was dispensed with. For a confirmation

of the soundness of this doctrine, see the case of Blackley v. Sheldon,

7 Johns. Rep., 32, and 6 Johns. Rep., 68, Root v. Sherwood, where it

is said, " a verdict is not valid and final, until pronounced and

recorded in open court; and before it is recorded^ the jury may vary

from their first ofi'ering of their verdict, and the verdict which is

recorded, shall stand ; and if the parties agree that a jury may deliver

a sealed verdict, it does not take away the right of either to a public

verdict." If this be law, in a civil case, is it not important, under

our system of jurisprudence, that it should be adhered to in a crimi-

nal case affecting life ? In the present case, the verdict was not even

sealed ; it was liable to alteration, and, besides, the court had no legal

evidence that it was the verdict of the jury.

While on this part of the case, the court feel it their indispensable

duty to reprobate the tolerance of a practice which might lead to the

most dangerous consequences, in a case aft'ecting the life of an indivi-

dual, and to express their disapprobation of it, in the present instance.

The judgment of the Circuit Court of Peoria must be reversed, and

a supersedecLS awarded ; and as a flagrant crime has no doubt been

committed, and possibly by the prisoner, and in order that public

justice may not be evaded, the court make this additional order, that

the prisoner remain in custody for thirty days from Ishis day (21st

December instant), in order to enable the local authorities to take

measures to bring him again to trial.

Judgment reversed.

H. Sta/rr and D. Blackwell^ for the plaintiff.

James Turney^ Attorney General, for the defendants.
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Duncan v. Morrison.

Duncan v. Moerison.

Breese R., 113. t

Aj>peal from Fayette.

1. Under the statute, it is error to enjoin more of a judgment at law than is showTi by the bill to be unjust.

2. A party to negotiable paper cannot, at law or in equity, impeach it, except in cases of fraud, when sued by

a hona fide holder.

8. Where a loss must fall upon either the maker or assignee of a note, natural justice points to the former as

the one upon whom it should fall.

4 On a bill for an injunction against a judgment at law, it is error upon the dissolution of the injunction to ren-

der a decree for the amount of the judgment.

LocKwooD, J.—The bill filed by the complainant states, that he ex-

ecuted his note to M. Duncan, and that by inadvertence or mistake, it

was omitted to be inserted in the note, that it was to be paid in " State

paper," although it was agreed by the parties, that it was to be dis-

charged in that currency : The bill also states, that before the note

became due, it was assigned to Morrison, who has brought suit,

obtained judgment, and intends to exact specie. There is no allega-

tion of fraud on the part of M. Duncan, or notice to Morrison that it

was to have been paid in State paper. On this bill, an injunction was

granted, and subsequently, dissolved in the Circuit Court of Fayette

county, and a decree rendered against complainant and his security in

the injunction bond, for the whole amount of the debt, together with

six per cent, damages and costs, and the bill dismissed. To reverse

this judgment, an appeal has been brought to this court.

The iDJ unction granted in this case was clearly wrong. It ought

only to have been allowed for such portion of the judgment, as the

complainant showed by his bill to have been unjust. (Laws of 1819,

page 173.) The bill is also defective, in not showing the value of the

State paper, and the extent of the discount he claimed. But the

main question is, whether such a case is presented by the bill, as to

call for the equitable interference of a court of chancery ? Morrison,

in this case, is to be viewed as the innocent indorsee for a valuable

consideration. Can such a negotiable instrument, where there is no

fraud, be impeached, either at law or in equity ? This question must

depend upon the nature of such instruments, and our statutes making
them negotiable. A party, when he subscribes his name to such

instruments, knows, that by the law, he authorizes the payee to sell

it to whomsoever will buy, and the purchaser has a right to believe,

from the act of the maker, that there exists no latent equity to prevent

a recovery of the full amount. If either drawer or indorser is to

sufler under such circumstances, which of these parties does natural

equity point out, as the proper party ? "We have no hesitation in
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saying-, that if a loss is to be sustained in this case, tliat equity woukl

decide that it ought to fall on the maker of tlie negotiable instrument.

But in this case the court is not left to speculation to settle the merits

of the cause. The statute making notes, etc., negotiable, declares, that

the sum of money mentioned therein shall be due and payable to the

person to whom the said note, etc., is made, and that the indorsement

shall absolutely transfer and vest the property tliereof in the assignee.

The second and third sections of the act point out the cases where the

maker can defend, as against the indorsee. The complainant has not

brought himself within either of these provisions. It is hardly to be

presumed, if the legislature, while they were legislating on this sub-

ject, had believed that a latent equity, as between maker and indorsee,

ought to be a defence between them, but that they would have so

declared. Nor does this case come within the provisions of the act to

regulate the practice in certain cases ; because here was not either a

total want of consideration, or a total, or partial failure of considera-

tion. Whether on a total want of consideration, or a failure of con-

sideration of a negotiable note, such facts can be set up as a defence,

the court are not called on to give an opinion, nor do they intend to

do so.

The court are, therefore, of opinion, that the injunction was rightly

dissolved, and the bill properly dismissed, and affirm the decree so far,

and for costs of the suit.

With regard to the construction of the lYth section of the act regu-

lating the practice of courts of chancery, the coui-t have met with

considerable difficulty ; but as the counsel for Morrison appeared wil-

ling, on the argument, that the decree for the amount of the former

recovery, together with the six per cent, damages, should be reversed,

it is deemed unnecessary, at this time, to settle the true construction

of the statute, except, that the court are clearly of ojDinion that the

decree for the amount of the judgment at law is erroneous. The
court further order, that the decree be reversed as to the former judg-

ment, and the six per cent, damages, and that each party j^ay one

half of the costs of this appeal.

Decree partially reversed.

D. Blackwell, for appellant.

Baker, for appellee.
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Coles v. Madison County.

Breese R., 115.

ErroT to Madison.

1. The legislature have absolute power over counties, and may release a penalty due a county after verdict

and before judgment.

2. Such legislation does not partake of the character of €(» 'posi facto laws, nor does it impair the obligation

of a contract.

3. The release may be pleaded pvAs da/rriem continuance.

Wilson, C. J.—This is an action of debt brought by the county

commissioners of Madison county, for the use of the county, against

Edward Coles, for $2,000, as a penalty for bringing into the county

and setting at liberty ten negro slaves, without giving a bond, as re-

quired by an act of the legislature of 1819. To this action Coles

pleaded the statute of limitations, which plea was demurred to, and the

demurrer sustained by the court, and the parties went to trial upon

the issue of nil debit. A verdict was found against Coles at the Sep-

tember term, 1824, of the Madison Circuit Court, but no judgment

was rendered upon it till September, 1825, thie cause having been

continued till that time, under advisement, upon a motion for a new
trial. In January, 1825, the legislature passed an act releasing all

penalties incurred under the act of 1819 (including those sued for),

upon which Coles was prosecuted.
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This act Coles plead jpuis darrien continua/nce^ and renewed the

motion for a new trial, but the court overruled the motion, and re-

jected the plea, and rendered judgment for the plaintiffs.

There are several causes assigned for error, but the one principallj'

relied upon is, that the court rejected the defendant's plea (as a bar

to the further prosecution of the suit), alleging a compliance on his

part with the act of January, 1825.

The only question for the decision of the court from this statement

of the ease is, was the legislature competent to release the plaintiff in

error from the penalty imposed for a violation of the act of 1819, after

suit brought, but before judgment rendered ; or, in other words, could

they, by a repeal of the act imposing the penalty, bar a recovery of

it. If the legislature cannot pass an act of this deseri23tion, it must

be because it would be in violation of that provision of the Constitu-

tion of the United States (and which has in substance been adopted

into ours), which denies to the State legislatures the right to pass an

ex jpost facto law, or law impairing the obligation of contracts. This

is the only provision in that instrument that has any bearing upon the

present question.

Is the law of 1825, then, an ex post facto law, or does it impair the

obligation of a contract ? The term ex post facto is technical, and

must be construed according to its legal import, as understood and

used by the most approved writers upon law and government. Judge

Blackstone says, " An ex post facto law is where, after an action (in-

different in itself) is committed, the legislature then, for the first time,

declare it to have been a crime, and inflict a punishment upon the

person who committed it." This definition is familiar to every law-

yer, and I am not aware of any case in either the English or Ameri-

can courts in which its correctness is denied.

It appears from the Federalist, a work that has been emphatically

styled the text-book of the Constitution, that the term was understood

and used in this sense by the framers of that instrument. The authors

of this work were among the ablest statesmen and civilians of the age

—two of them were members of the convention that framed the con-

stitution, and would not have been mistaken in the meaning of the

terms used in it. Judge Tucker, in his notes on the commentaries of

Blackstone, also adopts it as the true one ; and it is evident from the

tenor of his comments upon the principles contained in that work,

that if there had been any doubt of tlie correctness of this one, that it

would not have been passed in silence, much less would it have re-

ceived his approbation.

But that the term ex post facto is applicable only to laws relating
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to crimes, pains, and penalties, does not rest upon the bare acquies-

cence of the courts, or the authority of elementary writers. It has

received a judicial exposition by the highest tribunal in the nation.

The decision of the Supreme Court of the United States, in the case

of Calder and wife v. Bull and wife, 3 Dallas, 386, must be considered

as having put this question to rest. The point decided in that case

was as to the validity of an act of the legislature of Connecticut, which

had a retrospective operation, but which did not relate to crimes.

All the State courts through which that case passed decided in favor

of the validity of the law. It was then taken up to the Supreme Court

of the United States, where the judgment was affirmed. That court

was clearly of opinion that the prohibition in the United States con-

stitution was confined to laws relating to crimes, pains, and penalties.

Judge Chase, in delivering his opinion, says, " Every ex post facto

law must, necessarily, be retrospective, but every retrospective law is

not an ex post facto law ; the former only are prohibited by the Con-

stitution." Patterson, Justice, said " he had an ardent desire to have

extended the provision in the Constitution to retrospective laws in

general," and concludes his remarks by saying, " But on full consider-

ation, I am convinced that ex post facto laws must be limited in the

manner already expressed."—(Sergeant's Constitutional Law, 347.)

lS,o higher evidence, I believe, can be adduced of the existence of any

principle of law than is afforded by these authorities, that the law

under consideration is not an ex post facto one. It is considered that

it is retrosj)ective, and that, as a general principle of legislation, it is

unwise to enact such laws; yet it is not the prov'nce of a court to

declare them void. ISTo prohibition to the exercise of such a power

by the legislature is contained in the Constitution of the United States

or of this State, and it is an incontrovertible principle that all powers

not denied them by one or other of those instruments, are granted.

The next inquiry is, Does this law violate the obligation of a con-

tract ?

This question is easily answered. A contract is an agreement be-

tween two or more, to do or not to do a particular act ; nothing like

this appears in the present case. If a judgment had been obtained,

the law might, by implication, raise a contract between the parties

;

but until judgment, the defendant is regarded as a tort feasor ', he is

prosecuted upon a penal statute for a tort : the action would die with

him, which would not happen in the case of a contract. It is idle,

therefore, to talk of a contract between the plaintiff and defendant,

and it is only between the contracting parties that the legislature is

prohil)ited from interfering. But in this case there is no contract
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between any pcarties, and all reasoning founded upon the idea of a

contract is nugatory. But it is said the legislature could not pass

this law, because the plaintifi's have acquired a vested interest in the

penalty by commencing suit, which cannot be taken away.

The authorities relied upon to support this position, are not apposite.

The decisions in those cases, turned on the construction of the laws,

and not on the authority of the legislature to pass them. In the case

of Coleman v. Shower (2 Show.), which was an action brought after

the passage of the statute of frauds and perjuries, upon a marriage

promise made by parole, the judges said, they believed the intention

of the makers of that statute was only to provide for the future, and

not to annul parole promises which were good and valid in law, at

the time they were made. In the case of Couch qui tarn v. Jeifries

(4 Burrow, 2460), Lord Mansfield placed his opinion on the intention

of the legislature, which he believed, was not to do injustice to the

plaintiff, by subjecting him to costs. So, too, in Dash v. Yan Kleeck,

7 Johns.. 577, the same ground was assumed. The court did not

intend to decide that the legislature could not pass a retrospective

law, but that the one xmder consideration was not necessarily retro-

spective, and therefore ought not to receive that construction. In

this opinion, the court w^as divided three to two. But had the plain-

tiffs a vested interest in the penalty before judgment ? A vested right

is one perfect in itself, and which does not depend upon a contingency,

or the commencement of suit. Suit is the means of enforcing, or

acquiring possession of a previously vested interest, but the com-

mencement of suit does not of itself, even in a qui tmn, or popular

action, vest a right in the penalty sued for. The only consequence

that results from the commencement of a popular action, is, that it

prevents another person from suing, and the executive fi-om releasing

the penalty. Blackstone (vol. ii., p. 442), in speaking of the means
of vesting a right in chattel interests, says, " and here we must be

careful to distinguish between property, the right of which is before

vested in the party, and of which only possession is recovered by suit

or action, and property, to which a man before had no determinate

title, or certain claim, but he gains as well the right, as the possession

by the process and judgment of the law. Of the former t^ort, are

debts and choses in action." In these cases the right is vested in the

creditor by virtue of the contract, and the law only gives him a

remedy to enforce it. "But," continues he, "there is also a species

of property to which a man has not any claim or title whatsoever, till

after suit commenced and judgment obtained in a court of law, where
before judgment had, no one can say he has any absolute property,
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either in jDossession or in action ; of tliis sort are, first, such penalties

as are given bj particular statutes, to be recovered in an action

popular." Here is an authority directly in point. In the present

case no judgment had been rendered previous to the passage of the
law releasing the penalty, consequently, no right to the penalty had
vested in the plaintiffs, which this law directs. The rio-ht which the
plaintiffs had acquired by the commencement of the suit, was accord-
ing to Blackstone, " an inchoate, imperfect degree of property " which
required the judgment of the court to consummate, and render it a
vested right. Before judgment in a popular action, the property in
the penalty is imperfect and contingent, liable to be destroyed bv a
repeal of the statute upon which suit is brought. This principle is

settled in a variety of cases ; in that of Seaton v. The United' States

5 Cranch, p. 283, Judge Marshall in delivering the opinion of the
court, says, " That it has been long settled upon general principles
that after the expiration or repeal of a law, no penalty can be imposed
or punishment inflicted, for violations of the law committed while it

was in force," The same point was decided in the case of tlie

Schooner Rachael v. The United States, 6 Cranch, 329 • and in the
case of the United States v. Ship Helen, 6 Cranch, 203, the doctrine
is fully settled, that, even after judgment of condemnation in rem for
a breach of the embargo laws, provided the party appeals, or obtains
a writ of error, he may avail himself of a statute repealino- the penalty
enacted subsequent to such condemnation. In The People v. Cole-
man, the court unanimously awarded a new trial, in order that the
defendant might avail himself of a defence given by a statute passed
subsequent to the commission of the offence

; and in the case of the
Commonwealth v. Duane, 1 Binney, 601, the defendant had been
indicted at common law for a libel : after verdict, and before iudcA

nient, the legislature passed a law, that " after the passage of this act
no person shall be prosecuted criminally for a libel." The Supreme
Court refused to give judgment on the verdict. The terms of this act
were not retrospective, yet the court considered it so, and must neces-
sarily have acknowledged the power of the legislature to pass such
laws. (See also. Sergeant's Constitutional Law, 348, 1 Cranch 109
and 3 Dall., 279.) These cases require no comment. They are
directly on the point under consideration, and have settled the doc-
trine, that a repeal of a law imposing a penalty, after verdict for the
penalty, is a bar to a judgment on the verdict. The court has no
longer any jurisdiction of the case. There is no law in force upon
which they can pronounce judgment. If then, the legislature can by
a total repeal of the law of 1819, defeat a recovery for an infraction
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of it before judgment, can tliey not by the act of 1S25, release all

penalties incurred anterior to its passage ? There is no rule of law

which denies them the power of doing that indirectly, which they

may do directly. In effect and in principle, there is no difference,

and the power to do the greater act, includes the less.

It is said that the king cannot remit an informer's interest in a

popular action after suit brought; this is no doubt true, but it is

equally true, that the parliament can. It is not pretended that the

executive could remit the j)enalty in this case, but that the legislature

may. ISTeither the Constitution of the United States, nor of this State,

contains any prohibition to the exercise of such a power by the legis-

lature, and theii' powers have no limits beyond what are imposed by

one or other of those instruments, nor is it necessary that they should.

They form an ample barrier against tyranny and oppression in every

department of the government, and secure to the citizens every right

in as perfect a manner as is compatible with a state of government.

If they should, by mistake, or any other cause, attempt the exercise

of a power incompatible with the Constitution, the obligation of a

court to resist it, is imperative. But " it is not in doubtful cases, or

upon slight implications that the court should pronounce the legisla-

ture to have transcended their powers." In the present case, I am
clearly of opinion, they have not done so. The law under considera-

tion is not an ex jpost facto law, because the generally received, and

well-settled import of the term, is not applicable to a law of this char-

acter. It impairs the obligation of no contract, for the conclusive

reason that no contract ever existed, and for the same reason, it

cannot be said to destroy a vested right. 2 DalL, 304 ; 1 Cranch, 109.

The objection that this law works injustice to the county, is not

well founded. All the rights of the county contera]3lated to be

secured by the law of 1819, are secured by this.

The object of the law of 1819, was to compel persons bringing

slaves into this State for the purpose of emancipation, to give bond

for their maintenance. This law requires the bond to be given,

which has been done, and all costs of suit, and damages incurred in

any case to be paid, which the defendant has also offered to do in this

case. The county, then, is secured, not only against prospective

injury, but against all damages heretofore sustained. There is no

ground of complaint, then, on the part of the county ; they are

secured in their rights and lose nothing. In another point of view

which this case is susceptible of, I am satisfied that the law under

consideration is not unconstitutional. On an inquiry into the different

kinds of corporations, their uses and objects, it will appear that a
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plain line of distinction exists between such as are of a private, and

sucli as are of a public nature, and form part of the general police of

the State. Those that are of a private nature, and not general to the

Avhole community, the legislature cannot interfere with. The grant of

incorporation is a contract. But all public incorporations, which are

established as a part of the police of the State, are subject to legisla-

tive control, and may be changed, modified, enlarged, restrained, or

repealed, to suit the ever vai-ying exigencies of the State. Counties

are corporations of this character, and are, consequently, subject to

legislative control.

Were it otherwise, the object of their incorporation M'ould be

defeated. It cannot be doubted, that Madison county, as a county,

might be stricken out of. existence, and her interest in a popular

action thereby defeated. Upon what principle, then, can it be con-

tended, that the legislature cannot remit a peiialty in a popular

action brought for her benefit. Every view I have been able to take

of this interesting and important subject, leads to the conclusion tliat

the legislature have the constitutional power to pass the act of 1S25,

releasing Coles, upon the terms prescribed in that act.

The judgment of the court below must be reversed, and the pro-

ceedings remanded, with directions to the Circuit Court to receive the

defendant's plea upon his paying costs, etc.

Judgment reversed.

Starr, for plaintiff" in error.

Turney and Reynolds, for defendant in error.

LOCKTVOOD, J., haying been of counsel, did not sit in the cause.

Sntdek v. Staite Bank of Illinois.

Breese R., 122.

Appeal from St. Clair.

\. The old State Bank of Illinois, when it issued its notes, which were alleged to be bills of credit, can recover

from one of their borrowers, though their charter is unconstitutional.

2. A promissory note is prima facie evidence that the maker borrowed money from the payee.

3. A scire facias to foreclose a mortgage, reciting a note of $700, is prima facie evidence that money was

loaned by the payee to the maker.

4. Judgment will be rendered against the party to a suit who commits the first error in pleading.

LocKwooD, J.—The plaintiffs below brought a scire facias in the

St. Clair Circuit Court, on a mortgage, executed to them under the act

incorporating the State Bank. The defendant beloM' pleaded that the

consideration of the mortgage was the paper of tlie State Bank, and
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that the incorporation of said bank was in violation of the Constitu-

tion of the United States, and that therefore he is not bound to j)aj

said mortgage. To this plea, the plaintifls below demurred. The

Circuit Court sustained the demurrer, and rendered judgment for the

amount due on the mortgage. From which judgment the defendant

below has appealed to this court.

The errors assigned are : 1, That the incorporation of the bank, and

issuing the paper, are contrary to the Constitution of the United

States ; 2, That there is no averment of money received by Snyder

;

3, That there is no breach set out in the sci7'e facias. As to the first

point, the court are of opinion that the debtors of the bank cannot

raise the objection that the charter of the bank is a violation of the

Constitution. After having borrowed the paper of the institution,

both public policy and common honesty require, that the borrowers

should repay it. It is, therefore, unnecessary to decide whether the

incorporation of the bank was a violation of the Constitution or not.

As to the second assignment of error, the court are of opinion that

the averment, that Snyder made his note to plaintiffs for $760, is

sufficient to show that he borrowed, and received that amount.

The court, however, are of opinion that no breach has been

assigned, and that the plaintiffs below by demurring to defendant's

plea, have opened the pleadings, so as to authorize the court to decide

who committed the first error. For want, then, of a sufficient assign-

ment of a breach of the note or mortgage, the judgment must be

reversed, with costs, and the cause remanded, with directions to per-

mit an amendment of the scirefacias^ etc.

Heynolds, for appellant.

Cowles, circuit attorney, for appellees.

Judgment reversed.

Kankest v. Beaied.

Breese R., 123.

Error to St. Clai/r.

VHiere a statute provides that a forger shall be convicted, fined, and that one-half of the penalty shall

go to the person whose name is forged, the legislature has power to release the penalty.

"Wilson, C. J.—^This action is brought against Beaird, as slieriff of

St. Clair county, for $1,000, for the escape of William D. J^oble, who
was committed to his custody upon a conviction of forgery, at the
May term of the Circuit Court of St. Clair county, by which he
attempted to defraud Puankin of $1,000. The judgment of the court
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was, tliat he should be fined $2,000, one half to Eankin, and stand

committed till the fine and costs were paid. In January, 1823, the

legislature passed an act requiring the sherifli' of St. Clair county, who
was Beaird, the defendant in error, to discharge Wm. D. Noble out

of custody, which he accordingly did. On the trial of this cause,

Beaird, pleaded the act aforesaid in bar of the action, to which plea

Eankin demurred, and the demurrer was overruled by the court, and

judgment rendered for defendant. It is said that the statute relied

upon by Beaird, is unconstitutional, because by discharging ]N^oble

out of custody, it destroyed a vested interest which Rankin had in

the judgment against him. It is unnecessary to inquire what interest

Rankin had m the fine imposed on JSToble, because, whatever he ori-

ginally had in that, he has yet. It would be absurd to contend that

he had a vested right in his imprisonment, and this act has no other

effect than to discharge him from imprisonment.

It may be questioned whether Rankin had any vested interest in

the fine, till it was collected ; but if it is admitted that he had, this

act does not destroy it, but leaves him to his action. See the autho-

rities referred to in the case of the County Commissioners v. Coles,

to which this is in some respects analogous.

The judgment of the court below is aflirmed.

Judgment affirmed.

Blachwell, for plaintiff in error.

T. Reynolds^ for defendant in error.

• GiLHAJvr v. Caiens.

Breese R., 124.

Apjyeal from Monroe.

1. As to who are proper parties to a bill in chancery, is discretionary with the Circuit Court.

2. All parties in interest should ordinarily be made parties.

3. But when a party in interest is omitted, some reason ought to be shown for the omission in the bill itself.

LocKwooD, J.—This was an appeal from the Monroe Circuit Court,

sitting as a court of chancery, on a bill filed against the heirs of Gil-

ham, deceased, for a specific performance of a contract executed by
their ancestor to one Jacob A. Boyce, for the conveyance of a tract of

land lying in Monroe county. The third error assigned, is the want

of proper parties to the suit, inasmuch as Boyce should have been a

plaintiff or defendant, his interest being affected by the decree. The

omission to make Boyce a party, is clearly erroneous. 2 Bibb's Rep.,



JUNE TERM, 1826. It

Gilham v. Cairns. Betts v. Francis.

316, 184. Tliere is, no doubt, some discretion vested in a court of

chancery as to whom must be made parties, but where a court of

chancery is called upon to dispense with the proper j)arties, some

reason ought to be disclosed in the bill. In this case, for aught that

appears, Boyce is alive, or if dead, has left heirs capable of protecting

their rights. Tlie court ought not to exercise a discretion in dispens-

ing with parties who are interested, without sufficient cause being

shown. For this cause, the decree must be reversed with costs. The

court are also of opinion that costs ought not to have been decreed

against the defendants, admitting the decree to have been correctly

made, as it does not appear that the defendants have ever refused to

convey the premises, or that they have ever been requested to do it.

The court see no objection to the Circuit Court of Monroe county

entertaining jurisdiction in this case, but on the contrary, they think

there is a manifest propriety that the suit should be instituted there.

They formed this opinion upon the effect given to decrees in chan-

cery, by the 14th section of the act regulating the practice in

chancery.

The other errors assigned, do not appear to be of sufficient import-

ance to require an examination by this court. The decree of the

Circuit Court is reversed with costs, and the case remanded wdth per-

mission to amend the bill by constituting Boyce a party.

Decree reversed.

Starr, for appellants.

T. Reynolds, for appellee.

Betts v. Fkancis. *

Breese R., 125.

Error to liandolph.

1. In an action of assumpsit for money had and received, a plea of payment is valid ; but a similiter to the

plea is illegal, and the judgment in behalf of the plaintiff will be reversed.

2. No intendment will be made in behalf of the verdict and judgment below where the record contradicts the

ordinary presumption.

This was an action of assumpsit for money had and received, etc.,

brought by the deiendants in error, as administrators of M. Johns,

deceased. The defendants below pleaded nan assumpsit, and pay-

ment, without concluding the plea with a verification, simply stating,

that the intestate in his lifetime had fully paid and satisfied, etc.

Issue was joined upon the first plea, and to the plea of payment, the

plaintiffs added a similiter. Jury, and verdict, and judgment, for
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the plaintiffs below. To reverse that judgment, a writ of error was

prosecuted to this court.

LocKwooD, J.—Several errors have been assigned in this cause

which do not apj)ear to merit consideration, except the fourth, which

is, " That no issue was joined on the plea of payment." The words,

" and the plaintiff doth the like," cannot be taken as a traverse of a

plea of payment. 1 Littell's Rep., 64.

A plea of payment is a good plea in an action of assumpsit, in

order to enable the defendants to set off any demand they may have

against the plaintiffs ; and without such a plea, evidence of counter

demands could not be received.

From the record this court cannot intend that the defendants were

permitted to give evidence under the plea of payment. The judg-

ment must therefore be reversed with costs, and the cause remanded
with permission to the parties to amend their pleadings in the court

below.

Judgment reversed.

T. Reynolds, for plaintiffs in error.

StaiT, for defendants in error.

Beaitgenon v. Tuecotte.

Breese R., 126.

Appecd from St. Clair.

1. A party who seeks equity must do equity.

2. If a party has a defence at law, and fails to avail himself of it, he cannot be relieved in equity.

LoGKWooD, J.—This is an appeal from the equity side of the Circuit

Court of St. Clair county. The bill filed in this cause, alleges that

the appellant when he executed the note, was deceived as to the kind

of money in which it was payable, and was also deceived as to the

language in which it was written. When the appellant executed the

note, neither Turcotte, nor his agent, was present, and there is no

ground to charge either of them with any knowledge that any fraud

or misrepresentation had been used in obtaining appellant's signature

to the note. The court below, however, acting under the impression

that the appellant supposed, that in executing the note, he had made
himself liable only to pay its amount in State paper, have reduced

the judgment to the value of State paper at the time it became due.

This is all that justice requires, for the appellant was willing, and

agreed, according to his own showing, to become the surety of Yalois
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for the amount of tlie note in State paper. It, perhaps, might well

be donbted, whether the testimony was altogether sufficient to estab-

lish the fact, that any imposition was practised, in obtaining the

appellant's signature to the note. But the court do not intend to

disturb the decree of the court below, as we are satisfied, that the

appellant has received all the relief that he is entitled to, upon the

most favorable view of the case. It is a well-settled principle in

equity, that a party who seeks relief in a court of chancery, must first

do equity. In this case, neither Turcotte nor his agent, practised any

fraud or deception. Turcotte was delayed in collecting his debt

against Yalois, in consequence of the appellant's signature being by
him affixed to the note, and the bill acknowledges his willingness

and agreement to execute the note, supposing it to be payable in

State paper. It is, then, no more than equitable that he should pay

the value of State paper when the note became due. The imposition

supposed to have been practised, in representing the note to have

been written in English, could produce no injury ; the real imposi-

tion, if any, consisted in representing the note to be payable in paper

instead of specie, for which relief has been granted. Strong doubts

are entertained by the court, whether the appellant was entitled to

any relief. The object in a court of law, in serving the process on

the party, and filing a declaration ten days before court, is to apprise

the defendant of the precise nature of the appellant's demand against

him, and if the defendant neglects to avail himself of the means thus

furnished him, of ascertaining the cause of bringing the suit, courts

of equity will seldom interfere to protect parties from the effects of

such negligence, when the defence is a legal one. The authorities to

this point are numerous. 1 Bibb., 173 ; 2 Bibb., 192.

Chancellor Kent, in delivering his opinion in the case, Duncan v.

Lyer, 3 Johns. Ch. Eep., 356, says, " It is a settled principle, that a

party will not be aided after a trial at law, unless he can impeach the

justice of the verdict or report by facts, or on grounds of which he

could not have availed himself, or was prevented from doing it by
fraud or accident, or the act of the opposite party, unmixed with

negligence or fault on his part." As Turcotte has not appealed, and

as the court are satisfied, although the testimony is loose, that justice

has been done, they will not disturb the decree, as pronounced in the

court below. The decree must be affirmed with costs.

Dcoree affirmed.
Blackioell, for appellant.

Starr, for appellee.
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Kimmel v. Shultz.

Ivim:mel v. Shultz.

Breese R., 128.

Error to Jachson.

1. Action against several joint debtors—judgment must be rendered against all or none, unless a defence, per-

sonal to one of the defendants, is interposed, such as bankruptcy, infancy, coverture, or the like.

2. Under the Constitution of the United States, a judgment rendered in a sister State is to be regarded in the

same light, when properly authenticated, as though it had been rendered in the State where it is to be

enforced.

S. The transcript of a judgment rendered in a sister State is no part of the record in our Appellate Court, unless

made so by a bill of exceptions.

LocKWOOD, J.
—

^Tliis is an action of debt brought on a judgment

obtained in the State of Pennsylvania against the plaintiff in error,

and Henry G. Pius and Henry A. Kurtz. The writ and declaration

in this suit are also against all of the judgment debtors, but this

judgment is rendered against Kimmel only. It appears from the

sheriff's return, that the writ was executed on all the defendants, and

no reason is assigned why the judgment was not rendered against the

whole.

Several errors have been assigned, but it will be unnecessary

to take notice of more than the second error, which is, that judg-

ment was given against Kimmel on the plea of nut tiel record.

This was clearly erroneous. The rule is well settled, that where a

suit is brought against several joint debtors, you must recover against

all the defendants or none, unless one or more of the defendants inter-

pose a defence which is personal to himself, such as infancy or bank-

ruptcy. Robertson v. Smith and others, 18 Johns. Pep., 459.

In this case, it does not appear that Pius and Kurtz made any

defence ; consequently, judgment ought to have been taken against

them by default. The judgment, for this error, must be reversed

with costs, and the cause remanded, with liberty to both parties to

amend their pleadings.

As difficulty may arise in the further prosecution of this suit, the

court think proper to remark, that according to the decision of the

Supreme Court of the United States, in the case of Mills v. Duryee,

7 Cranch, 481, the plea of 7iil debet, is not a good plea in an action of

debt founded on a judgment recovered in any of the courts of the

several States, and upon the principles assumed in that case, the third

plea would be bad. Such judgments, according to that case, are to

be regarded in the same light they would have been, had they been

sued upon in the courts of the State where they were originally

recovered. N'o other defence can here be made but what could have

been made in Pennsylvania, and if the common law doctrine in

relation to judgments prevails in that State, the question in relation
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to the i^artnersliip of Kimmel, Pius and Kurtz, must be considered as

conclusively settled, so far as regards this suit, by the judgment in

Pennsylvania.

The decision, in the case of Mills v. Duryee, has, by courts of

great respectability, in several of the States, been regarded as a harsh

decision, and may lead to many oppressive consequences if adopted in

extenso. The court, in delivering that opinion, seemed to be aware

that there was a description of judgments, such as judgments

obtained on attachments without notice, that ought to be an excep-

tion to their rule, and they appear to lay stress on the fact, that, in

the case under consideration, the defendant had notice and apjpeared

in the suit.

It is therefore suggested by the court to the counsel for the defend-

ants in error, whether it ought not to appear from the declaration,

what the notice in the original suit was, and what is the effect of the

judgment in Pennsylvania. The laws of the several States are to be

considered as facts, and in general, like other facts, ought to be

averred and proved. If the law, however, presumes that the judg-

ment was obtained upon sufficient notice of the pendency of the

suit, it would probably be proper for the defendant, by plea, to

allege such facts as would be sufficient to show that the judgment

ought not to be clothed with its conclusive character as at common
law.

The court would also remark, that in case this suit should be

brought again before them, in regard to tlie effect and nature of the

record produced in evidence, that the record ought to be brought up

by a bill of exceptions. As it is presented to them in this case, they

could not notice it. From anything that appears on the record, it

was received as evidence in the court below, without objection.

Eddy, for plaintiff in error.

Cowles, for defendants in error.

"Wright v. Armstrong.

Breese R., 130.

Error to Madison.

To sustain an action of replevin, the taking of the defendant must

be unlawful, from the actual or constructive possession of the plaintiff.

Judgment reversed,

Starr and Cowles, for plaintiff.

D. Blackwell, for defendant.

6
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Baker v. Whiteside.

Baker v. "Whiteside.

Breese R., 132.

Appeal fro'in Madison.

1. Oral evidence to change the terms of a contract is inadmissible.

2. Bat the time within which the contract ig to be performed may be extended by parol.

8. A vendee of real property must demand of the vendor a deed of conveyance, in order to put him in default.

WrLSON, C. J.—This is an appeal from the Madison Circuit Court,

in an action of covenant on a writing obligatory, executed by S.

'\Vliiteside to A. Baker, in the penalty of $200, that if he, the said

Baker, should pay to the said Whiteside $125 on or before the first

day of October next ensuing, he, the said Whiteside, would execute

and deliver to the said Baker a deed in fee simple for a lot in the

town of Edwardsville.

Baker avers in his declaration that he did pay the sum of $125,

according to agi-eeraent ; nevertheless, the said Whiteside did not, on

the first day of October, or at any time before or since, execute and

deliver to the said Baker a good and sufficient deed, although often

requested so to do. To this declaration the defendant pleaded two

pleas

:

1. That the plaintiff made no demand of the said defendant for the

deed specified, and that the said defendant was always ready and

willing to execute the same.

2. That the said defendant offered to make the deed according to

his covenant, and the said plaintiff objected, and said when he wished

the deed he would apply for it.

Both these pleas are demurred to, and the question presented for

our determination is, whether or not the court below erred in over-

ruling the demurrers.

As the second plea presents the strongest ground of defence, we
will consider it first. If.it is a correct principle of law, and that it is

the court is fully satisfied, that he who prevents a thing from being

done shall not avail himself of the non-performance he has occasioned,

the demurrer was correctly overruled. Tlie plaintiff's conduct can

be considered in no other light than a waiver of the condition of the

bond so far as related to the time of its performance. As a general

rule, it is true that the terms of a written agreement cannot be

changed by parol, b»t that the time of its performance may be ex-

tended, is settled by a variety of cases ; that of Keating v. Price, 1

Johns. Cases, 22, is directly in point. In that case the defendant

promised in writing to deliver a quantity of staves on or before the

first day of May, 1796. The defendant on the trial proved that in
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January, 1796, the plaintiff agreed to extend tlie time until the spring

following. The court said that an extension of time may often be

essential to the performance of contracts, and there can be no reason

why a subsequent agreement for that purpose should not be valid,

and proved by parol evidence.

The first plea, the court is of opinion, is ulso good. According to

the true construction of the contract, no time is fixed for executing

and delivering the deed ; a demand by the plaintiff was therefore

necessary, and as no such demand is averred specially, the demurrer

to the plea was correctly overruled. The judgment of the court be-

low is affirmed, and the cause remanded, with leave to the plaintiff

to withdraw his demurrer and take issue on the pleas filed.

Judgment affirmed.
Starr, for appellant.

CoioUs, for appellee.

State Bank v. Buckmaster.

Breese R., 133.

Error to Madison.

In «ot. fa. to foreclose a mortgage, while the writ ought to run in the name of the " People of the, State of
HUnoie" as provided in the constitution, if these words are omitted, it will be regarded simply as a viie-

prision of the clerk, and may be regarded as amendable on motion ; and if no motion is actually made,

the Appellate Court treat the omission as supplied by an amendment.

This was a scire fcvcias brought by the plaintiffs in the Circuit

Court of Madison county, against the defendant, then s^^eriff of said

county, to foreclose a mortgage executed by him to the State Bank.

A motion was made by defendant's counsel, to dismiss the suit, on

the gromid of irregularity in the scire facias.^ the words, " the people

of the State of Illinois to the coroner of Madison county," having

been omitted. A motion was also made by the plaintifi's' counsel to

amend the scire facias, which the court overruled, and sustained the

motion of defendant, to dismiss. The errors assigned are, in dismiss-

ing the scire facias, and in disallowing the amendment.

Opinion of the Court hj Justice Lockwood.—The only question

Bubmitted in this case is, whether the court ought to have suffered

the amendment asked for. The mistake committed in the scire

facias, is clearly a clerical error, and upon the principle assumed by
late cases, that the court will amend all such errors, the court below
ought to have permitted it. The mist^ike in this case, could not lead

to any misapprehension, or in the least tend to surprise the party.
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The doctrine of amendments is well calculated to advance justice and

prevent delay. Tlie constitution requiring that writs, etc., shall run

" in the name of the people of the State of Illinois," seems to be direc-

tory to the clerk, or person issuing the process, and the omission of

the words, is a mere misprision of the clerk, and ought not to work an

injury to the plaintiffs. The court, therefore, erred in dismissing the

scire facias, and entering judgment against pfaintiffs for the costs.

The judgment is reversed with costs, and the cause remanded to the

Circuit Court of Madison, for further proceedings.

Judgment reversed.

Cowles, States' attorney, for plaintiffs in error.

J. Reynolds, for defendant in error.

Ketnolds v. Mitchell,

Breese, R., 135.

Ajpjpeal from St. Clair.

1. Where a justice of the peace renders a judgment for more

money than is due to the plaintiff', the remedy of the defendant is by

appeal and by bill in equity.

2. "Where no equity appears before the face of a bill in chancery,

the court may dissolve an injunction improvidently issued and dis-

miss the bill, whether all of the defendants have answered or not.

Decree affirmed.
Cowles, for appellant.

Blackwell, for appellee.

Hays v. Thomas.

Breese R., 136.

1. According to the rule of the civil law, the father and mother are related to their children in the first degree.

2. By the same principle of computation, the brothers and sisters are related in the second degree.

8. By the rule of the civil law, the mother (the father being dead) is the heir of her son or daughter.

4. If, upon the whole record, a decree cannot be sustained as an unit, it will be reversed.

6. An entu-e decree against several defendants cannot be reversed as to some, and affirmed as to others. So

in relation to plaintiffs.

Wilson, C. J.—^The first question presented in this case is, who are

the next of kin in equal degree, to the intestate. It appears from

the bill, that the intestate died without issue, but that he left a

mother, brothers, and sisters.

According to the computation of the civilians, the father and
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mother are related to their children in the first degree, and In'others

and sisters in the second. According to the rule of Tlilhouse v.

Chester, 3 Day's Rep., 166, 210, the computation of the civilians is

adopted to ascertain who are next of kin, and this rule prevails,

whether the expression is used in relation to the descent of real or

personal estate. The court thinks that the civil law mode of ascer-

taining who are next of kin, ought to be adopted in construing our

statute, as being more agreeable to the nature of things, and more

conformable to adjudged cases. The mother is therefore to be con-

sidered the next of kin to the intestate, and entitled to the whole of

her son's estate. It is, however, objected, tliat it is now too late to

take the advantage, that persons are complainants in the bill in

whose favor a decree has been made, who are not by law entitled to

such decree, because no objection was taken below to the improper

joinder of parties who have no interest in the suit. This objection

cannot prevail, however much the court may regret that so much ex-

pense has been incurred before the discovery of the error. The court

is bound to look into the whole record, and if they find a decree has

been made in favor of persons who are not entitled to it, they are

bound to reverse it. 4 Hen. and Munf , 200. 16 Johns. Rep., 348.

A further question arises here, whether the decree may. not be

reversed in part and afiirmed in part. This may be done, where the

decree or judgment is in distinct parts, but in this case, the decree is

for an aggregate sum to all the complainants. It has been decided,

that an entire judgment against several defendants, cannot be

afiirmed as to one and reversed as to others, 14 Johns. Rep., 417 ;

and the same rule should prevail as to plaintifis. The decree must

therefore be reversed. The court have, however, a discretion as to

costs, and inasmuch as the defendant did not avail himself of the

error below, and the mistake appears to be mutual, the court order,

that each party pay his own costs, both here and in the court below.

Decree reversed.

Cowles, for appellant.

Blackwell^ for appellee.
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Ladd and Tatlok v. Edwaeds.

Breese R., 139.

Error to Pope.

1. Under the statute of Illinois, where a suit is instituted against two defendants, and one is served with pro-

cess, the regular course is to take judgment against him who was served, and make the other a party by

scire facias.

2. Where one of two defendants is served with process, and the other appears by attorney, it is en-or to render

judgment against one alone.

8. The appellate court will presume that an attorney has power to appear.

4. Where one is served, and the other appears by attorney, and a judgment is rendered against one of the

defendants only, this is a disconUnuaiice, and the judgment will be reversed.

Smith, J.—^This is an action against three joint and several obligors.

The principal error relied on by the counsel for the plaintiff in error,

is, the discontinuance of proceedings as to one of the defendants on

whom process was not served, but who appeared by attorney. Several

decisions of the Supreme Court of Kentucky are cited as supporting

the objections urged. Those decisions are inapplicable to the present

case, because, they relate to cases of a different character from that

before the court. The 31st section of the act of 22d of March, 1819,

regulating the practice in the Supreme and Circuit Courts of this State,

provides, that the plaintiff may proceed to judgment against those on

M^hom process is served ; and by soiy^efacias against those on whom it

may not be served. There is, however, a discontinuance after the
86
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appearanc of the defendants, wliicli cannot be cured, and whicli is

clearly error. The statute can afford no means of curing it. One of

the defendants was not served with process, yet he appeared by attor-

ney and pleaded. Against him no judgment has been entered. As

this court must presume this appearance to have been authorized, and

as no proceedings have been had against him after his appearance

and plea, and the judgment has been entered against the other two

defendants only, it is most evidently erroneous. If, as was remarked

in the argument, he died after plea filed, and before the entry of the

judgment, the suggestion of his death should have appeared on the

record. The court cannot pass beyond the record to ascertain the fact.

Let the judgment be reversed with costs, and the cause remanded to

the court below with leave to the plaintiff to proceed anew.

Judgment reversed.

Starr, for plaintiffs in error.

Cowles, for defendant in error.

Mason v. State Bank.

Breese R., 141.

Appeal from Edwards.

1. Where a record from the court below is defective, the Appellate

Court must jump at conclusions.

2. Where a case originates before a sheriff and jury in a trial of the

right of property, and the record does not show that the Circuit Court

could entertain jurisdiction of an appeal, the judgment of the Circuit

Court will be reversed.

Judgment reversed.

Eddy, for plaintiff.

Robinson, for defendant.

CoLLms V. Waggonee.

Breese R, 143.

Appeal from Madison.

1. Trespass will lie if an officer abuses his powers under the prooeae.

2. Or acts after the writ becomes functus officio.

8. So of the plaintiff ia the writ, where he has notice of the Inegularlty, or Is the cause of It.

Wilson, C. J.
—

^The only question presented by this case, for the
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decision of the court, is, whetlier the proper form of action has been

adopted.

The facts in the case are, that Waggoner sued Collins in replevin

for a cow, upon which issue was taken, and a verdict and judgment

for Waggoner. Collins also pleaded a judgment against Waggoner,

on which an execution issued, bj virtue of which a constable took the

cow and sold her, and he became the purchaser. To this plea, Wag-
goner replied that the cause of action upon which the judgment was

rendered, accrued before the first of May, 1821, that there was no in-

dorsement on the execution to take the notes of the State Bank ; that

before, and after the cow was taken by the execution, he oflTered to

pay it in notes of the State Bank, or replevy it for three years, and

that Collins would not permit it to be done, but directed the constable

to levy. To this replication there was a demurrer, v,'hieh was over-

ruled ; the case was then tried upon the issue of non cepit, and a ver-

dict and judgment for Waggoner. It is contended that trespass will

not lie for any act done under a process regularly issued from a court

having competent jurisdiction. This rule is true as regards acts in

conformity with the authority conferred by the process, even though

there should be malice in the manner of executing it. But if the pro-

cess is abused, trespass will lie, or if, after having done its office, the

officer proceeds to act under color of it by the direction of the plain-

tiffs, they both become liable as trespassers.

In this case before the justice, the statute permitted the defendant

to discharge the execution in the notes of the State Bank, or replevy it

for three years, which he offered to do, but the plaintiff in the execution

refused to permit it to be done. If he had stopped here he would not

have been liable as a trespasser, but he became so, by the subsequent

levy of the execution by the constable, under his directions, because

it had spent its force, and was officially dead. The taking of the cow,

therefore, was tortious, and no more authorized by the execution than

the taking of the property of a third person. The judgment of the

court below is affirmed.

I Judgment affirmed,

Starr, for appellant.

Cowles, for appellee.
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Flack V. Ankeny.

Flack v. Ankeny.

Breese R., 144.

Error to Jackson.

1. A warrant for an assault and battery, issued by a justice of the peace, held vaUd. There was no point

upon this branch of the case.

3. At common law, and under our statute, a justice may appoint a special constable to execute a wan-ant in a

criminal case.

8. AVhere a justice has no jurisdiction, but proceeds, he is a trespasser.

4. But where he has jurisdiction, and proceeds erroneously, he will be protected in his action.

LocKWOOD, J.—This is an action of trespass and false imprisonment,

brought by Ankeny against Flack, a jusiice of the peace, for illegally

issuing a warrant, and against Johnson for executing it. The

defendants below demurred to the plaintiff's declaration, on which

demurrer, judgment was given for the plaintiff, and his damages

assessed by a jury of inquiry. The only question presented in this

case, is, whether the plaintiff below has set out a sufficient cause of

action in his declaration.

The declaration states that Flack, as justice of the peace, nnlawfully

issued a warrant in substance as follows, to wit :
" Commanding any

constable of Jackson county, to take the body of Ankeny and others,

and bring, etc., to answer the complaint of Edward Yalentine in a

case of assault and battery, and threats of his life, on the night of the

18th of this instant, wherein he has this day personally appeared

before me, and solemnly swore that they struck, kicked and whipped

him, so as to mangle his body most cruelly," and given under the

hand and seal of the justice. The declaration further states, that " on

said warrant is the following indorsement, to wit : 'I depute Kobert B.

Johnson, constable,' which warrant so unlawfully issued as aforesaid,

was by the said Flack directed to, and handed over to the said Johnson,

deputed as aforesaid," and that Johnson executed the same, by arrest-

ing the said Ankeny. This is the substance of the complaint.

This warrant contains everything that is essential to a valid war-

rant. It states, in substance, though perhaps not very formally, that

Yalentine had made complaint on oath, that he had been violently

assaulted and beaten by Ankeny and others, and the officer was

required to arrest the offender, and bring him before the justice.

See 1 Ch. Crim. Law, 38 to 64. The justice had jurisdiction over the

offence charged against Ankeny, and he seems to have fully complied

with the 27th section of the act, entitled, " An act to regulate and

define the duties of justices of the peace and constables," approved

ISth Feb., 1823. So far, then, as issuing the warrant is concerned,

the justice acted within the pale of his authority, and the court do not

see anything very objectionable in deputing Jolmson to serve it. At
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common law, a justice may authorize any person whom be pleases to

be liis officer, 1 Ch. Crim. Law, 38 ; and by the fourth section of the

act providing for the appointment of constables, approved March 22d,

1819, it is provided, " that nothing in this act shall be so construed,

as to prevent any magistrate in the State, from appointing any

suitable person to act as constable in a criminal case, where there is a

probabiUty that the criminal will escape," etc. The only possible

objection that is perceived to the appointment of Johnson, is, that in

the deputation, it is not stated that " there is a probability that the

criminal will escape." If magistrates were always held liable for

every trifling mistake they commit in the performance of their

various official duties, few persons would be found willing to accept

an office of so little profit, and attended with such great risk. Courts,

therefore, from necessity, are bound to view their acts with reasonable

indulgence, and if they are governed by good faith, and act within

their jurisdiction, they ought not to be held liable for errors of judg-

ment in matters of mere form. The justice had power, at common
law, to make the appointment in the manner he did, but if it should

be supposed that the statute has impliedly taken away this power,

still, as the justice has the power to make the appointment on a

certain contingency, it seems no unreasonable presumption that the

contingency existed that gave him the power to appoint, in the man-

ner he has done.

The rule, applicable to cases of this kind, is well laid down by the

Supreme Court of Kew York, in the case of Butler v. Potter, 17 Johns.

Hep. 145. The court there say, " we have decided, that where a

justice has jurisdiction to issue an attachment, but proceeds erro-

neously in doing so, he is not, therefore, a trespasser. The distinction

is this, where the justice has no jurisdiction and undertakes to act,

his acts are c(yrain nonjudice, but if he has jurisdiction, and errs in

exercising it, then the act is not void, but voidable only." The

declaration does not negative the idea, but that the justice acted upon

the belief of " the probability that the criminals would escape." For

anything that appears in the declaration, the justice acted perfectly

right in deputing Johnson to serve the warrant, but if he erred in this

respect, still it cannot be said but that he had jurisdiction over the

question, and this is sufficient for his justification. If the justice is

not liable, there can be no pretence for sustaining the action against

Johnson. The judgment must be reversed with costs.

Judgment reversed.

CowleS^ for plaintiffs in error.

Yowng and Hall, for defendant in error.
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Hubbard v. Hobson.

HuBBAKD V. Hobson.

Breese R., 147.

1. Ordinarily, a court of equity will not relieve a party who haa neglected to make his defence at law when he

had an opportunity of doing so.

2. But if he is ignorant of his rights until after the judgment is rendered, he may seek the aid of a court of

equity.

8. The court of chancery cannot, upon a bill to enjoin a judgment at law, decree the payment of the debt,

interest, and costs, upon a dissolution of the injunction.

Smith, J.—Hubbard filed bis bill in tbe court below, for relief

against a judgment at law obtained by Hobson in tbe Gallatin Circuit

Court, on a record of a judgment against Hubbard in tbe Warren

Circuit Court, in tbe State of Kentucky. Tbe court below, on a bear-

ing, dissolved tbe injunction, and dismissed tbe comj)lainant's bill,

and also decreed tbat Hobson sbould recover tbe amount of tbe

judgment at law, witb interest and costs, and six per cent, damages

from Hubbard and bis security. To reverse tbis decree tbe present

appeal is prosecuted.

The counsel for tbe appellant, on tbe argument, assumed four

grounds on wbicb they contended tbat a reversal ougbt to be bad :

1. Tbat Hubbard being only a co-security witb Hobson, in tbe note

which Hobson had been compelled to pay, no more than a moiety

could be recovered from Hubbard.

2. That by the conveyance to Hobson, by Gatewood, of 200 acres

of land, to which Hubbard had an equitable interest for a moiety, the

claim had been liquidated as far as Hubbard could be liable to Hob-
son as a co-eecurity.

3. That Hobson had, previously to the rendering of the judgment
in the Gallatin Circuit Court, received full satisfaction for his claim

against Hubbard, even if Hubbard should be considered as the prin-

cipal in the note, which Hobson had been compelled to pay, by the

acceptance of 200 acres of land from Gatewood in discharge of his

claim against Hubbard and Gatewood.

4. Tliat in dismissing the bill, and subsequently rendering a decree

against the complainant and his security in the injunction bond, the

court exceeded its powers.

To this, it was replied, that the answer of the defendant in equity,

was conclusive, and that the complainant, not having availed himself

of the matters set forth in his bill by way of defence in the trial at

law, was now precluded from oflfering them in equity, and that that

court would not interpose to relieve him.

From a very deliberate, and minute examination of this case, three

propositions arising out of the third and fourth points made by the
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aj^pellant's counsel, naturally present themselves as the only important

grounds for consideration ; the first and second points, being deemed

untenable, and unsupported by the facts embraced in the case : first,

has the claim of the appellee been released or discharged, by his

acceptance of property from Gatewood in satisfaction, or has he

indemnified himself out of the avails of the property of Gatewood

which may have come to his possession ?

Second, ought the appellant, if Hobson accepted property in dis-

charge, or indemnified himself out of the property of Gatewood, to

have made this a defence to the action at law, and can he now, not

having done so, assert it in equity ?

Third, is the form of the entry and character of the judgment,

warranted ?

In order to arrive at a correct conclusion as it regards the first

proposition, I have examined the allegations of the bill, and the

denials in the answer with great care, nor has the evidence of the

several parties, which has been adduced, been less diligently or

cautiously observed. I confess, there is much obscurity and want of

precision in many parts of the testimony, but from the best analysis I

have been enabled to make of it, I have been led to consider it as

establishing pretty clearly, that Hobson accepted from Gatewood, the

surrender of two hundred acres of land lying on the ISTashville road,

in Kentucky, for the purpose of either enabling him to create a fund

out of which he might indemnify himself, for the liability he had

incurred by joining in the note given by Gatewood, Hubbard, and

himself to Hays, or as a satisfaction for the responsibility he had

incurred in that transaction. That he subsequently came into pos-

session of the land, and conveyed it to one Shackelford, for what con-

sideration does not appear, but its value is established at the time of

such sale, to have been of a greater amount than Hobson's claim, and

that he allowed Gatewood seven hundred dollars for it, the exact

amount of the note he had joined in as a co-security, and had received

the land on account of that transaction.

It also appears, that Hobson admitted to one of the witnesses, that

the claim in question had been settled out of the property and efiects

of Gatewood, and that when charged with having received the two

hundred acres of land in satisfaction of that claim, he did not deny it.

It is true, the appellee in his answer, denies most positively that the

claim had been paid out of the eff'ects of Gatewood, or that he had

ever received any tract of land to secure or discharge him from his

liability created by his securityship, and one of the ajDpellant's wit-

nesses stands manifestly impeached, if his testimony were not clearly
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supported in most of its material parts, by three other witnesses. The

rule of evidence in equity, is too well settled, and the reason of it too

well founded, to lead to the least embarrassment in this state of the

case, in deciding, that notwithstanding the positive denial of the

appellee, and even admitting the witness alluded to, should be con-

sidered as im]3eached, and his testimony consequently rejected, that

the testimony of three of the other witnesses, so far as it regards the

point under consideration, must prevail. This being the state of the

evidence, it must be conceded, that the first point is affirmatively

established, and that the appellant has made out a case requiring the

interposition of this court, unless, indeed, he is precluded by his own
acts of negligence, or folly ; which leads ns to the consideration of the

second point. It is no doubt a well settled general principle in courts

of equity, that they will not relieve, where the party might have

availed himself of the same matter in defence in the suit at law, but

to this general rule, it is conceived, there are some exceptions.

It is not understood, that, if the matter offered as ground for relief

in equity, might have been admitted in a trial at law as a defence, that,

therefore, a court of equity will not interpose its jurisdiction and power,

but that the party must also have been in a situation to have made
such defence, and that through negligence, inattention, or some other

cause which he might have controlled, he has omitted to do so.

By the establishment of the general principle, it surely was not

intended to preclude a party from interposing a defence in equity, of

the knowledge of which he only became possessed since the deter-

mination of the suit at law, or the truth of which, he had only found

himself capable of establishing since such determination. Believing

that this exposition of the rule requires only to be stated, to be

admitted, I proceed to inquire whether the appellant comes within

the rule, as it is interpreted. In the bill, he alleges that he only came
to the knowledge of the transfer of the land by Gatewood to Hobson,

since the judgment in the suit at law, and that not until after such

judgment was rendered, did he become possessed of the means of

establishing the fact. It does not appear that this statement is in any
way discredited or denied. Can it then be said that here is not a case

precisely within the just interpretation of the rule, and that tlie facts,

as they are presented, do not furnish just cause for allowing to the

appellant the right of offering, as a ground for relief, that which, true

it is, would have been matter of legal defence in the suit at law, but

of the existence of which, and the means of establishing, he only

became possessed at a period when, in such suit, it was wholly
unavailing and could not be heard ?
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It is then clear, that he was in a state of moral incapacity to make

such defence in the court below, and the reasoning, that he ought to

have done so, and cannot therefore now be relieved, is too unsound to

need further illustration, and if it be at all necessary to refer to

authorities in support of the correctness of the construction I have

given to the rule, among the numerous ones which may be found,

reference may be had to two, of very modern date—Holt's executors

V. Graham, 2 Bibb., 192, and Cunningham v. Cadwell, Hardin, 123.

It is apparent, that the appellant could not have made the matter

now presented, the basis of the relief he asks, or a subject of

defence in the court below, and that he has, therefore, in no way
deprived himself of the right of asserting it in equity. The remain-

ing question regards the form of the entry and character of the

decree.

It appears from the record, that the court below^ dissolved the

injunction, dismissed the bill, and then rendered a decree in the same

cause against the appellant here and his security in the injunction

bond, wdio was no party to the suit, for the amount of the judgment
and costs in the suit at law, with interest thereon, and six per cent,

damages, and the costs of the suit in equity. The entry of this

decree, after the court had adjudicated the cause, and dismissed the

bill, is thought to be an anomaly in the history of judicial proceed-

ings, and has doubtless arisen from a natural misconception of the

provisions of the statute under which the entry is supposed to be
authorized, and is very probably an error in the clerk. From an
examination of the lYth section of the act of 22d of March, 1819,

regulating the practice of the courts of chancery in this State, which
is the statute referred to, and the uniform rule of proceedings m
courts of equity, it is not perceived, where the complainant's bill is

dismissed as not affording sufficient ground for the interposition of the

court, that he can be amerced in any other way than being adjudged

to pay the costs of the suit, for (as it is technically said) his false

clamor. What the precise form of the proceedings ought to have
been after the dismissal of the bill, under the statute, is, perhaps, not

so easily settled. It is provided in the statute quoted, that on the dis-

solution of the injunction, the complainant shall pay six per cent.,

exclusive of legal interest, besides costs, and that judgment shall be
given against the sureties in the injunction bond, as well as the com-
plainant, and that the clerk shall issue an execution for the same,

when he issues an execution on said judgment ; meaning, doubtless,

the judgment at law. Now, if this admits of any interpretation, it

must clearly sanction the idea of two separate judgments, or why

I
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provide for two separate executions. If one judgment would embrace

tlie whole, it could not be necessary to have separate executions. If

the court is authorized to enter a judgment on the bond, in a sum-

mary manner, against the obligors in that bond without notice, which

I am rather inclined to doubt, it should, at least, form a separate pro-

ceeding from the order or decree in the suit in equity ; as it now
stands, there are two distinct orders or decrees in the same cause, of

directly opposite characters ; one, dismissing the complainant from

the presence of the court, and which is supposed to have terminated

all proceedings in the cause, and put him beyond the power of the

court ; and the other, rendering on the other hand a large decree in

the same suit against him, in favor of the defendant who has never

prayed for it. Whether a judgment is authorized to be entered up

without notice, or whether the clerk is authorized to issue an execu-

tion, without even entering the common form of a judgment, as has

been sometimes practised in this State on replevin bonds, it is not

necessary now to determine ; but that the form and character of the

decree is incorrect, and that two decrees or orders, so opposite in

their nature and consequences, cannot be made in the same case, nor

justified in practice, or warranted by the forms of law, I cannot doubt.

Again, if this decree is to stand, in what situation does it leave the

complainant ?

Upon a review of the whole case, I feel constrained to say, that the

claim of Hobson has been extinguished by the receipt and disposition

of the property of Gatewood, if the whole current of the testimony in

the cause is to be credited. That the attempt to compel the appel-

lant to pay it again, is, to say the least, against the clearest principles

of moral justice, and the soundest rules of equity, and that putting

out of view the evidently erroneous entry of the decree of the Circuit

Court, the judgment of tliat court ought to be reversed, and a perpe-

tual injunction awarded, enjoining the plaintiff in the action at law

from proceeding on that judgment, and that the appellant recover his

costs.

The judgment at law stands open, unsatisfied and in full force and

efi'ect against them.

In equity, the court have made a decree against him for the iden-

tical amount of this judgment with the interest on that judgment, the

six per cent, damages and costs of suit. Is this monstrous absurdity

and injustice, of subjecting him to satisfy these two judgments, to be

countenanced for a moment? Undoubtedly not. The erroneous

entry of the decree, is then, from this view alone, too manifest to

require fmther exposition. The decision in this court, in the case of
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Hubbard v. Hobson. Blackwell v. The Auditor. Maurer v. Derrick. Biggs v. Postlewait.

Duncan v. Morrison, is, as it relates to tins irregularity, directly iu

point, and has settled tlie question.

Decree reversed.

Eddy.) for appellant.

McLean^ for appellee.

Blackwell v. The Auditoe.

Breese R., 152.

Appeal from Fayette.

A CONTRACT by the State to pay the public printer in " State

paper " at its specie vahie, is not to be performed according to the

will of the agents of the State, but the market price of the paper is

the legal test of value.

Judgment reversed.

D. Blackwell.) for appellants.

Cowles, for appellee.

Maueee v. Dekeick.

Breese R., 153.

Appeal from Clinton.

"Where an account sued on is for more than $100, but the defend-

ant admits that he owes a balance of less than $100, a justice of the

peace has jurisdiction of the demand.

Judgment reversed,

Cowles.) for appellant.

D. Blackwell.) for appellee.

Biggs v. Postlewait.

Breese R., 154.

Appeal from St. Clair.

A STJEETT upon an administration bond is not liable unless the

administrator has been guilty of a devastavit.

* Judgment affirmed.

D. Blackwell, for appellants.

Cowles^ for appellees.
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Mayo V. Cheiiowith. Fail v. Goodtitle. Bond v. Betts.

Mayo v. Ciienowith.

Breese R., 155.

Ajpjpeal from Edgar.

Ko action lies upon a written instrument, unless it appears upon

the face of it, to whom it is payable.
Judgment reversed.

Robinson^ for appellant.

Cowles^ for appellee.

Fail v. Goodtitle.

Breese R., 156.

A'pjpeal from Lawrence.

1. The Supreme Court regrets that counsel cannot fairly present

upon the record the point they wish the appellate court to decide.

2. Under the act of 1819 it is not necessary that a sheriff's deed

should be acknowledged in open court.

3. If it is requisite, the law is complied with by an acknowledgment

in the court of the county where the sheriff executes the writ, and in

which the land lies.

4. The signature of land officers must be proved to make their cer-

tificates evidence of a fact.

Robinson^ for appellant.

Eddy^ for appellee.

Judgment affirmed.

Bond v. Betts.

Breese R., 158.

Error to Randolph.

TVhere a riUte is payable to A. and B., agents for C, and A. and B. sue upon it, and tiie declaration sets out

the note in hcec verba, the legal title is in A. and B., and the words " Agents for C." may be regarded

upon demurrer as surplusage.

Smith, J.—This case is presented to the court on a judgment on a

demurrer to the plaintiffs' declaration. Hie demurrer is general, and
therefore, every inquiry is precluded, whether causes, which might
have proved fatal, might not have been specially assigned for causes

of demurrer. Equally untenable are the objections to the jurisdiction,

no plea to the jurisdiction of the court having been pleaded. The de-

claration shows complete jurisdiction.
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The real and only question is, whether the "action on the note can

be sustained in tlie manner and form set forth in the declaration. The

note is in the following words, viz. :
" Six months after date I pro-

mise to pay Shadrack Bond and. Pierre Menard, agents for Warren

Brown, the sum of nineteen dollars and twenty-five cents for value

received. Witness my hand and seal this 20th day of February,

1823." The promise to pay is directly to the plaintiflfs, and the con-

sideration, by the note itself, is, by every fair and grammatical con-

struction of language, expressed to be received of them.

The addition to the names of the plaintiffs of the words, " agents for

Warren Brown," in the note, is mere description of the person ; it is

therefore surplusage, and cannot affect the promise. It is evident the

words were only used for the purpose of showing to whose use the

money was to be received, and would not control the express promise

to pay it to the plaintiff's. The contract and the consideration are

expressed without ambiguity or doubt. Tlie language is not suscepti-

ble of any equivocal meaning. The distinction taken by the defend-

ant's counsel in error, in the use of the words " agent of," and " agent

for," is really not understood, nor where the diff'erence lies, which

could alter the sense of the language and meaning of the parties. It

is supposed that to describe a person as agent of, or agent for another,

is synonymous in language and import. The Tarious cases cited by
the defendant's counsel have also been examined.* Tliey are considered

altogether inapplicable.

The general principle, in cases of the description, within the range

of which the present case seems to fall, is, that the words thus used

are mere description of the character or person of the obligee or pro-

misee, and can in no way control or alter the obvious import of the

contract, and intent of the parties to it. This principle is very clearly

illustrated in the case of Buffin v. Chadwick, 8 IMass. Kep., 103. Tlie

declaration, in that case, recited the plaintiff's rame, and as suing in

the character of " Agent of the Providence hat manufacturing co77i-

pany,^^ and the defendant, by the note, promised to pay the plaintiff

as agent of said company, and expressed the value to have been

received »f the company. Yet the court held that the action was

rightly brought, and that the plaintiff, styling himself agent in his

declaration, was merely descriptive of the person. The present case,

then, is clearly much stronger than that, and the correctness of the

principle more apparent. In that case, the consideration is admitted

to have proceeded from the company, in this, from the obligees them-

selves.

The promise, in the cas^ before the court, being directly to the
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plaintiffs, the consideration therefor being expressed to have been

received of them, there can be no doubt that the action ought to be

sustained.

The addition of " agents " is mere description and surplusage, and

cannot affect the right to recover. The judgment on the demurrer

must^therefore be reversed, and the proceedings remanded to the

Circuit Court of Randolph.

T. Reynolds, for plaintiffs in error.

Baker^ for defendant in error.

Judgment reversed.

Curtis v. Sweakin&en-.

Breese R., 160.

Appeal fi'om Clinton.

1. Jonn? tenants may make a subdivision of the time of their

respective occupancy of the property held in joint tenancy, and if an

injury is committed upon the joint right, while it is held in the

exclusive possession of one of the joint tenants, under the subdivision,

trespass may be sustained by the exclusive possessor for the time

being.

2. To establish title under a sheriff's sale, the purchaser must pro-

duce a judgment, execution and deed, {a)

3. A certificate of purchase at a sheriff's sale is not evidence of

title. ^
Judgment affirmed.

D. Blackwell^ for appellant,

Benjamin Mills^ for appellee.

(a) Pope V. Hinman, 1 GUm. R., 181.

Clemson v. Kruper.

Breese R., 162.

Error to St. Glair.

1. The refusal of the Circuit Court to grant a new trial cannot be
assigned for error.

2. An exception to the ruling of the court below must be taken
upon the trial, and before the jury is discharged.

3. A bill of exceptions lies

:

\
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1. For receiving improj^er evidence.

2. For rejecting proper evidence.

3. For misdirecting a jury on a point of law.

4. Queers. If counsel, in the infancy of a State, misapprehend the

practice, and thus fail to perform theii* duty to their client, a bill in

equity will lie.

Judgment ajffi/rmed.

D. Blackwell, for plaintiff.

A. CowleSy for defendant.

Collins v. Claypole,

Breese R., 164.

Ajypeal from Madison,

The refusal of a Circuit Court to grant a new trial cannot he assigned

as error.

Judgment ajfirmed.

Flack v. HAEEiNGTOisr.

Breese R., 165.

Error to Jackson.

Where a justice of the peace, without a precedent complaint, and without actual knowledge obtained by a

view, issues a warrant against a citizen for a supposed criminal offence, he becomes a trespasser.

LocKWOOD, J.—This case is clearly distinguishable from the case of

Flack and Johnson v. Ankeny, decided this term. Tlie allegation

here is, that Flack officiously, and without any complaint on oath,

issued his warrant for the apprehension of Harrington. And tliese

allegations are fomid true by the verdict of a jury, upon a plea put-

ting the facts directly in issue. "Will the law tolerate such conduct

in its officers ? Tliis is clearly not a case of error in judgment in a

case legally before the justice.

In fact, there was nothing before the justice to authorize him to act

at all, for he made the case, and then adapted his process to the as-

sumed facts. A justice, in issuing a warrant for the apprehension of

a persoq for a criminal offence, acts ministerially, and cannot, of his

mere motion, institute such a proceeding, unless in particular cases,

where he is present at the commission of the offence.

If he voluntarily acts, he is hable to an action, and trespass will lie.

The law appears to be well settled on this point, as will appear from
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the following authorities. In Swift's Digest, page 800, the law on

this subject is stated as follows

:

If a justice of the peace, without complaint or information, should

issue a warrant, and cause a person to be arrested, trespass would lie

against him ; for though he is excused when he issues a warrant on a

false accusation, yet it is otherwise where he issues his warrant with-

out accusation. Swift cites Cro. El., 130. In the case of Wallsworth

V. McCullough, 10 Johns., p. 93 : This was an action of false imprison-

ment ; on the trial the following facts appeared. That the plaintiff

was arrested by virtue of a warrant issued by defendant as a justice

of the peace, on the complaint of the overseers of the poor, setting

forth the examination of the mother, etc. The overseers, however,

testified that they never made complaint, nor did they request the

justice to issue the warrant.

They also stated that one Garley was occasionally employed by
them to do their business, but they had not employed him in this

case, and on whose application the warrant had actually issued. The

overseers appeared before the justice on the examination, and agreed

to the proceedings. The warrant issued w^ithout authority, because it

was not issued upon the complaint of the overseers of the poor, or

either of them. The justice, acting ministerially in this case, was

responsible for issuing the warrant without the application required

by the statute. Tlie subsequent consent of one of the overseers, that

the proceedings might go on, would not deprive the plaintiff of the

action for the previous arrest upon a warrant irregularly issued. And
the same court, in the case of Jones v. Percival, 2 Johns. Cases, 49,

held that " trespass for a false imprisonment lies against a justice of

the peace, who voluntarily, and without the request or authority of

the plaintiff in an action before him, issues an execution against the

body of the defendant, who is privileged from imprisonment, who
claims his privilege, and is taken on the execution." The errors as-

signed are altogether technical, and relate to form, and do not appear

to require any examination. The judgment must be afiirmed with

costs.

Judgment affirmed.
Coioles, for plaintiff in error.

Eddy^ for defendant in error.
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THOMAS C. BROWNE,
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THEOPHILUS W. SMITH,

RlCHAEDSON V. PeEVO.

Breese R., 167.

Appeal from ClarTc.

1. Wheee a bill in Chancery for an injunction contains no equity

upon its face, the injunction will be dissolved on motion,

2. A defence at law must be made before judgment—equity cannot

relieve.

3. On a bill to enjoin a judgment at law, the Court of Equity has

no power to enter up a decree for the debt, upon a dissolution of the

injunction.

Decree Reversed.

Ryajst -y. Eads.

Breese R., 168.

Error to Washington.

1. A eetuen of nihil to an alias Mait of scirefacias^ which is signed

by a deputy sheriff, omitting the name of his principal, is bad.

2. Deputy sheriffs must return all processes in the name of the

sheriff.

102
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Ryan v. Eads. Giles v. Shaw. Mellick v. Be Seelhorst.

3. Where a judgment is rendered by default, it will be reversed for

any irregularity apparent upon the face of the record.

Judgment reversed.

T. Reynolds^ for plaintiff.

McBoberts, for defendant.

Giles v. Shaw.

Breese R., 169.

Error to Madison.

1. Oyer is not demandable of a record.

2. A variance between the record declared on and the one pro-

duced in evidence can be taken advantage of only by plea of nul tiel

record.

3. A demw^er must heformal—if oyer is craved, but the demurrer

omits to set it out, and the record also is silent, the demurrer will be

treated as a nullity.

Judgment reversed.

Cowles, for plaintiff.

D. Blackwell and T. Reynolds^ for defendant.

Mellick v. De Seelhoest.

Breese R., 171.

Error to Madison.

1. Ko one can tell from the report what the facts of this case

were.

2. It related, however, to a new promise, by which the plaintiff

sought to avoid the effect of a plea of the statute of limitations,

in an action of assumpsit, and the court laid down these generalities

:

1. That an absolute promise to pay a debt barred by the

statute was binding.

2. Tliat an absolute acknowledgment ofthe continuance of the

debt, without a promise to pay, would support the declaration.

3. That when the defendant promises to pay upon a contin-

gency, the plaintiff must show that the event has occurred.

Judgment reversed.

Cowles^ for plaintiff.

McRoberts, for defendant.
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Mears v. Morrison,

Meaes V. Morrison.

Breese R., 172.

Error to Randolph.

1. An agent must execute a written instrument in the name of his principaL

2. Wliere tlie declaration is against the principal, but does not show his obligation, but that of the agent, the

judgment will, after verdict, be arrested.

Wilson, C. J.—This is an action of covenant, brought by the plain-

tiff in error, against the defendant, upon the following obligation

:

" I do hereby sell, deliver over, and transfer to William Mears, the

time that a negro girl named Harriet, and her children, had to serve

William Morrison, she being a daughter of a servant of said Morrison,

indentured under the laws of this Territory concerning the indentur-

ing of slaves, for the sum of three hundred dollars, payable in twelve

months, with interest from this date. Witness my hand and seal, 17th

June, 1818.
" Gut Morrison, agentP [seal.]

Upon the trial, a verdict was found for the plaintiff in error, and

upon motion of the defendant below, the court arrested the judgment

upon the ground that the instrument declared on created no liability on

William Morrison. The correctness of this opinion is the only point

to be decided.

Something has been said by counsel as to the sufficiency of this in-

strument to impose a liability upon any one. Upon this point the

court will give no opinion ; it is unnecessary, and, indeed, it would be

improper to determine upon the rights or obligations of persons not

parties in the case. Has Morrison, then, bound himself in person or

by his agent? The covenant is in the first person. Tlie signing by
Guy Morrison is also in the first person. In no part of the instrument

is William Morrison referred to as covenanting, not even by recital.

What is the grammatical construction of the language used in the

covenant ? It cannot be that it is the defendant who covenants when
the covenant commences in the first j)erson, and is signed, not by

him, but by Guy Morrison, agent. By no construction of language

or principle of law can the term agent, affixed to the name of Guy
Morrison, be intended to import that he is the agent of William Mor-

rison. The usual and appropriate mode of signing a deed by an agent

or attorney is for him to sign his principal's name, and then to sign

his own as agent. Here the seal is clearly not the seal of William

Morrison, but of another person. There are numerous cases to be

found in illustration of this rule. It was bo decided in the cases of
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Mears v. Morrison. Jones v. Lloyd.

White V. Cnyler, 6 Term Eeports, 176; Wilks v. Back, 2 East., 142
;

4 Mass. Eep., 595 ; 5 Mass. Kep., 299 ; and 2 Wheat., 56 ; Diivall v.

Craig. We are clearly of opinion that the Circuit Court decided cor-

rectly in arresting the judgment, and that its judgment ought to be

affirmed.

tT. and T. Reynolds^ for plaintiff in error.

Bveese^ for defendant in error.

Judgment affirmed.

Jones v. Lloyd.

Breese R., 174.

Error to Gallatin.

1. Action of debt—judgment in damages—reversed and remanded, with directions to award a'Cewire de novo, (a)

2. In a proper case, where a technicality occurs, the appellate court will grant a writ of certiorari upon an
allegation of diminution, with leave to amend, and upon the return of the writ bringing up the amended
recordjjthe judgment will be affirmed.

8. But where there is nothing in the record to amend by, a certiorari would be unavailing.

This is an action of debt on a sealed negotiable note, assigned to

the defendants in error. The declaration sets forth the amount of the

note as the debt due, and alleges that the plaintiffs sustained damage
by the non-payment thereof, to fifty dollars.

The defendant pleaded several pleas, which it is not necessary to enu-

merate. Issues of fact were made up, the cause tried, and a verdict

rendered for the plaintiffs for eight hundred dollars and fifty cents,

without specifying whether in debt or damages. Upon this verdict a

judgment was rendered up as follows :
" It is therefore considered by

the court that the plaintiffs recover against the said defendant eight

hundred dollars and fifty cents damages, by the jurors aforesaid, in

their verdict aforesaid, assessed, and also their costs," etc. Under the

sixth assignment of errors, which is the only one it is considered ne-

cessary to notice, it is contended, the action being in debt, and the

judgment in damages, that the judgment is improper, and wholly

irregular. We think the judgment to be evidently erroneous. It

ought to have been for the amount of the debt found to be due, and

the damages sustained, which damages would have been the amount

of interest on the sum found as the debt by the jury.

The verdict of the jury is therefore an improper finding and a judg-

ment is incapable of being rendered thereon.

Tlie plaintiff should, at the trial, have required a correction of the

verdict, and had the same put into form. Even then, the plaintiffs

could not have recovered the whole amount foimd by the juiy, that
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amount exceeding the amount of the note declared on, and the

damages, as laid in the declaration. It is certain, that the plaintiffs

cannot recover more than their declaration covers, for this veould be

to award him more than he asks himself. In cases of torts, where a

jury have found more than the amount of damages laid, the courts

have refused, on application, to permit the plaintiff to enlarge the

amount of damages laid in his declaration, so as to avail himself of the

verdict, and enter judgment thereon. Such has been the decision of

the Supreme Court of ]^ew York. The practice is, where the amount

found by the verdict exceeds the amount in the declaration, to enter

a remittitur for the excess. This not having been done, and the

judgment being in damages, is clearly erroneous. The remaining

question is, whether this court has the power to afford the means of

correcting it ? It has been the practice, in the courts of Kentucky, in

cases very analogous to the present, for the party desirous of having

the error amended, when the proceedings are in the appellate court,

to suggest a diminution of the record, and ask for a certiorari to the

Circuit Court, to certify the diminution, and apply to the Circuit

Court for leave to amend the proceedings in the .meantime, so that,

when the certiorari is returned, the error will appear to have been
corrected in the court below. In this case, however, such a course, if

it had ever been pursued, would have been unavailing, as it is not

perceived how the Circuit Court could have either amended the ver-

dict or determined what portions of it were the debt, and what the

damages, or what sum should have been relinquished. The error

being then incurable, the judgment must, for this cause, be reversed,

and the cause remanded to the Circuit Court of Gallatin county, with

directions to award a veriire de novo. The plaintiffs recover their

costs.

Judgment reversed.

(a) Vide notes to James v. Hughill, 2 Scam. R., 861.

YiNCENT V. MoKKISON.

Breese R., 175.

Appealfrom St. Clair.

1. A special verdict must find the/acte upon which an issue of Jaw is based, and not merely the evidence of the

facts.

2. In a case between vendor and vendee, where the former gives a deed with covenants, and is guilty of no
fraud in the sale and conveyance, the consideration is suflicient to support an action upon the notes of the
vendee to secure the payment of the purchase-money.

8. Where pleas are filed, and a demurrer thereto is sustained, and the defendant repleads, the first pleadings
must be regarded as waived.
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4. If a special verdict is found, no fraud can be imputed to tlie parlies by inference, unless the fact is specially

found.

5. An administrator cannot, by any contract, bind the estate *f his intestate.

LocKWOOD, J.—This is an action of debt on a sealed note, brought by

Morrison in the St. Clair Circuit Court, to recover the sum of $466.

The defendants pleaded four several pleas, to which the plaintiff below

demurred, and the court decided that all the pleas were insuflBcient,

and thereupon, the following order was entered, to wit :
" On motion

of defendant's attorney, leave is given to plead on the third Monday
of July next, and the cause continued to next term ;" at said term, de-

fendants filed four new pleas, which were severally traversed and

issues joined. On the trial, a special verdict was taken, comprising the

facts relied on by defendants to bar the action. On the special ver-

dict, the court below rendered judgment for Morrison, and the cause

is brought into this court by appeal. A number of errors have been

assigned, but the court do not deem it necessary to examine them all

in detail. In relation to the first set of pleas, they are of opinion, that,

by the motion to plead generally, they were abandoned, and cannot

be relied on, as subsisting defences to the action. The second set of

pleas, being all traversed, the special verdict presents all the questions

that the court are called on to deside.

In order to enable the defendants below to get at their defence, it

was necessary for them to prove in what the consideration of the note

consisted ; all we find in the special verdict on that point, is as follows :

"We further find that on the 4th day of October, 1821, the said S.

Morrison, and Olive Morrison, executed the deed of conveyance for

the house and lot, to the said Michael Yincent, set forth in the third

plea of the said defendants, and that the same was delivered to him,

and he accepted it, and that the said note or writing obligatory, was

made to the said Samuel at the same time, and that they are in the

handwriting of the said John Hay." In relation to special verdicts,

it is a general rule, that they must find facts, and not merely the evi-

dence of facts. Jac. Law Diet. Title " Verdict. " In this verdict, there

is no. evidence whatever, that the note was executed as the conside-

ration for the deed. It is true, that facts are stated, that, possibly,

might have authorized the jury to have presumed the note was given,

as the consideration for the deed. But as the jury have not found the

fact, it would probably be a stretch of power in the court, if they

should conceive the deed and note executed in consideration of each

other. As the special verdict is defective, it would, perhaps, be the

duty of the court to send back the case to the Circuit Court, with direc-

tions, either to amend the special verdict if it could be done, or award
a venire de novo: Yet as the court, upon an inspection of the whole
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verdict, are satisfied that plaintiff below is entitled to recover, admit-

ting the fact to exist, that the note was executed in consideration of

the execution of the deed mentioned in the pleadings, sending back

the case would only be attended with costs, without any benefit to

the parties.

The special verdict does not find, that Morrison and wife were gnilty

of any fraud in the sale to Yincent, and the law will not impute fraud

to them. In the case of Abbot v. Allen ex'r of Allen, 2 Johns. Chan.

Cases, 159, it was decided by the Court of Chancery, that, " a purchaser

of land, who had paid part of the purchase money, and given a bond

and mortgage for the residue, and is in the undisturbed possession, will

not be relieved against the payment of the bond, or proceedings on

the mortgage, on the mere ground or defect of title ; there being no

allegation of fraud in the sale, nor any eviction, but must seek his re-

medy at law, on the covenants in his deed." The same point is also

decided, in the case of N. J. & S. Bumpas v. Platner, Bay and Under-

wood, 1 Johns. Ch. Cases, 213. In the case under consideration, the

verdict finds, that one of the defendants received a deed from Morri-

son and wife, which contains a variety of covenants—that Yincent

entered into possession of the house and lot, conveyed by said deed,

and has continued to live in it ever since, and still is in the possession

of the same. Upon the principle decided in the above cited cases,

even a court of equity would not relieve, although the title was defec-

tive. The party having thought proper to take covenants to secure

his title, he must resort to them in the first instance. It was, however,

urged on the argument, that the covenants contained in the deed, were

not personal covenants, but covenants in the character of agents. In

order to ascertain how far it was the intention of Morrison to bind

himself by this deed, it will be necessary to examine the deed itself

for the terms of the covenants. By the deed, Morrison and wife, in

the capacity of administrators, covenant, that the intestate died seized

;

that the said Olive Morrison, administratrix, was duly licensed to

make sale of the premises ; that it was necessary to sell the same for

the purpose of paying the debts of the intestate ; that previous to the

sale, she took the oath prescribed by law ; that she gave public notice

in the newspaper printed at Edwardsville, according to the directions

of the law in such case made and provided, and of the court ; and that

one Francois Olivier Yalois oti'ered the most for the said premises,

which were struck off to him for the sum of 466 dollars. They also

further covenant in their said capacity, that the premises are free from

incumbrance, and that they will warrant and defend the same forever,

against the claim or demands of all persons in law and equity, and
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Morrison and wife sign and seal the deed, without the addition of their

representative character. Under these covenants, it was urged, that

Morrison was not personally liable, but that the assets of the intestate

were the only fund which could be reached to pay any damages that

might arise, from the breach of tlie convenants in the deed. That the

assets of the intestate cannot be bound to answer a breach of most of

these covenants, is apj)arent from the nature of the covenants. Most

of these covenants are, that the administratrix has done her duty as

administratrix. K an administrator, in the course of his administrations,

is guilty of any improper conduct, the estate is not answerable for such

malfeasance. In relation to covenants, the general rule is that an ad-

ministrator has no power to charge the effects of the intestate, by any

contract originating with himself; and it seems from the current of

decisions, that his contracts, in the course of his administration, or for

the debts of his intestate, render him liable de bonis propriis. The

whole doctrine, relating to the liability of administrators covenant-

ing in their capacity of administrators, in the sale of real estate, was

very elaborately discussed by the Supreme Judicial Court of Mas-

sachusetts, in the case of Sumner, administrator, -y. Williams & Wil-

liams, 8 Mass. Rep., 162. In that case, the administrators, in their

capacity of administrators, covenanted that, as administrators, they

were lawfully seized of the premises ; that they were clear of all in-

cumbrances, etc. ; that they in their said capacity, had good right to sell,

etc., and that as administrators, they could warrant and defend the pre-

mises, and then signed and sealed the deed as the court held the admi-

nistrators personally liable for a breach of these covenants. It is to be

remarked that a very material difference exists between the case in

Massachusetts and the one before this court, in this, that in the case in

Massachusetts there were no covenants that the administrators had pro-

ceeded in all respects, according to the directions of the statute, which,

as the court has before observed, must from their very nature be per-

sonal covenants. Tlie court infer from the pleadings and verdict, that

the gist of the defence to the action below, consists either hi the fraud

of the plaintiff, or a breach of the covenants—on the part of Morri-

son and wife, that she had proceeded according to the law in making

sale of the premises mentioned in the deed. In conclusion, therefore,

the court are of opinion, first, that there was a good consideration for

the note, to wit : the deed with covenants ; second, that there has

been no failure of the consideration, because Vincent received the

possession of the premises contracted for, and has remained in the

quiet possession thereof, until the trial of tlie cause ; third, that the

verdict does not find that any fraud was practised on the defendants
;
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and lastly, if there lias been any breach of any of the covenants

mentioned in the deed, it is no bar to this action, but the party must

resort to his covenant for damages. The judgment of the court be-

low is affirmed.

Judgment affirmed.

Blachwell, for appellants.

Cowles, for appellee.

Geeenup v. Woodworth.
Breese R., 179.

Error to Bandolph.

Wheee an action of debt is brought upon a judgment against ad-

ministrators, and the declaration alleges a devastavit^ and a default

is entered, no writ of inquiry is necessary.

Young, for plaintiff in error.

Bake)', for defendant in error.

Judgment affirmed.

Cobb v. Ingalls.

Breese R., 180. ^
Error to Morgan.

1, Motions, demurrers, and other dilatory steps taken during the progress of a cause should be disposed of in

the order in which they are made, filed, or taken.

2. A demurrer waives a preceding motion.

8. And a plea is a waiver of a precedent demurrer.

Smith J.—^Tliree grounds are relied on by the plaintiff in error, for

the reversal of the judgment of the Circuit Court

:

1. That the motion to dismiss the cause ought to have been acted

on by the Circuit Court.

2. That permitting the plaintiff to amend his declaration, before

acting on such motion, was erroneous.

3. That the court should have decided the demurrer before the

issue in fact was tried.

The untechnical manner in which the record has been made up, is

calculated to lead to some confusion in the examination of the real

merits of this case. As far, however, as we can give to it a fair inter-

pretation, it would seem, that the defendant, without assigning any

grounds for cause of dismissal, upon the plaintiff's being permitted to
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amend liis declaration, abandoned his motion, and tiled a general de-

murrer, and without insisting on a decision of the demurrer, filed a

plea of the general issue. We cannot doubt that this demurrer to

the declaration was a waiver of his motion to dismiss the cause, but

whether it was or not, the grounds of that motion, not appearing on

the record, cannot of course be inquired into. By pleading in chief

the general issue, the defendant equally waived his demurrer. If the

causes of demurrer were thought by his counsel to have been sufii-

cient, a decision on the demurrer should have been insisted on. Had
the court refused, as was suggested on the argument, to decide the

questions raised by the demurrer, the defendant should have rested

his case, and not have pleaded to the merits. The court would then

have Tjeen compelled to decide the question of law, and the defendant,

if not satisfied therewith, would have had the opportunity of having

that oj^iuion reviewed in this court. He, however, thought proper to

waive that right, and thereby conclude himself by a trial on the merits.

The jury rendered a verdict against him, and as ther6 is no irregu-

larity therein, we are bound to say, that the judgment of the Circuit

Court must be affirmed with costs.

Judgment affirmed.

Claey v. Cox.

Breese R., 181.

Ajypeal Jrom Sangamon.

After judgment, and upon motion to quash the execution, the fact

that one of the defendants did not sign the bond upon which the

action was founded is no basis for relief on a motion in a court of law,

the remedy of the aggrieved party is in equity, if he has not waived it

by his negligence.

Judgment reversed.
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WILLIAM WILSON, Chief Justice.

THOMAS C. BROWNE,
SAMUEL D. LOCKWOOD, )- Associate Juscices.

THEOPHILUS W. SMITH,

Nance v. Howard.

Breese R., 183.

1. A poll-tax is unconstitutional.

2. What property is subject to, and what exempt from execution, and the general policy of our laws upon

this subject considered.

8. A slave or registered person of color may be sold upon execution.

4. A slave is a chattel.

LocKWooD, J.—^Tlie point presented to the consideration of the

court in tliis case, is, whether a registered servant is liable to be taken

and sold on execution ? By the act concerning judgments and execu-

tions, approved January 17, 1825, " all and singular, the goods and

chattels, lands and tenements and real estate " of a judgment debtor,

shall be liable to be sold on execution. The phrase, goods and chat-

tels, means personal property in possession.

Before entering on this subject, it is necessary to lay down the true

rule in relation to what kinds of property ought to be subjected to

seizure and sale on execution. The dictates of honesty, as well as

sound policy, require, as a general rule, that every description of

tangible property of the debtor should be liable to pay his debts,

unless it be such articles of the first necessity, that the legislature,

from motives of humanity to persons who have families, may reserve

for their use. And such, doubtless, was the intention of the legisla-

ture, when they declared, " that all and singular the goods and chat-

112
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tcls, lands and tenements and real estate," sliall be sold on execution.

The legislature, however, pursuing the dictates of an enlightened

humanity, have, by the 19th section of the above recited act, reserved

for the use of families, a variety of articles of personal property of the

first necessity, from sale on execution. But registered servants are

not among the reserved articles. Are then registered servants, goods

or chattels, within the meaning of the statute ? This is a question of

mere dry law, and does not involve in its investigation and decision,

anything relative to the humanity, policy, or legality of the law^s and

constitution, authorizing and recognizing the registering and inden-

turing of negroes and mulattoes.

In order to ascertain the nature of the interest that the master

possesses in his registered servants, it will be necessary to review

the several statutes that have been passed by the legislature concern-

ing them.

The first act, giving character to the interest of the master, is, " An
act concerning executions," passed 17th of September, 1807 ; the 7th

section thereof recites, "and whereas, doubts have arisen whether the

time of service of negroes and mulattoes, bound in this Territory, may
be sold under execution," it was, therefore, enacted, " that the time of

sei'vice of such negroes and mulattqes may be sold on execution," etc.

This section, taken in connection with its preamble, must be con-

sidered as declaratory of what the law was, rather than introductory

of a new rule. On the same day, an act was passed, subjecting

" bound servants," with a variety of personal property, to taxation.

By the third section of the " act concerning servants," passed also on

the 17th of September, 1807, the benefit of the contract of service

may be assigned by the master, with the consent of the servant,

and shall pass to the executors, administrators and legatees of the

master.

Tliese three acts are all the statutes that have been found, passed by

the Territorial legislature. Tliese acts can bear no other construction,

than that the legislature considered this description of servants as

property, for they rendered them liable to sale on execution, to be

assigned by their nuisters with their consent, to pass to executors,

administrators and legatees, and to taxation. By the 20th section of

the 8th article of the Constitution of this State, it is declared, " that

the mode of levying a tax shall be by valuation, so that every person

shall pay a tax, in proportion to the value of the property he or she

has in his or her possession." A poll-tax would seem from this

feature in the Constitution, to be inhibited. The legislature,

however, it will be seen, by examining their several acts relative to

8
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revenue, have invariably taxed servants, not by poll, but " by
valuation."

I refer to the acts passed 2Yth of March, 1819, 18th of February,

1823, and the 19th of February, 1827. The 15th section of the last

mentioned act, and which is the law now in force for " raising a

revenue," is as follows :
" "Whenever, in their opinion, the revenue

arising to the county from the tax on lands shall be insufficient to

defray the county expenses, the County Commissioners' Court shall

have power to levy a tax, not exceeding one-half per cent., upon the

following descriptions oi jproperty, viz. : On town lots, if such lots be

not taxed by the trustees of such town, on slaves and indentured or

registered negro or mulatto servants, on pleasure carriages, on dis-

tilleries, on stock in trade, on all horses, mares, mules, asses and neat

cattle, above three years of age, and on watches with their append-

ages, and such other property as they shall order and direct." By
this act, registered servants are expressly denominated property.

Each of the execution laws, passed March 22d, 1819, and 17th of

February, 1823, contain the following provision, to wit :
" That

the time of service of negroes or mulattoes may be sold on execu-

tion against the master, in the same manner as personal estate

;

immediately from which sale, the said negroes or mulattoes shall

serve the purchaser or purchasers for the residue of their time of

service."

There is, however, no such provision in the act relative to execu-

tions, passed 17th of January, 1825, and which act repeals all former

acts ; and hence, it is argued, that the legislatu intended in future,

that registered servants should not be subject to seizure and sale on

execution. This inference would no doubt be correct, if these servants

were only made liable to execution by express enactment of the legis-

lature, but from the review of the legislation, in relation to indentured

and registered servants, I am inclined to the opinion, that the legisla-

ture have always regarded them as property, and that the object of

the legislature, in expressly authorizing them to be sold on execution,

was not to introduce a new rule, but to remove " doubts " that had

arisen on the subject. If, then, the statutes concerning executions are

only to be considered as declaratory of what the law was, then the

omission of a similar provision in the act of 1825, cannot be deemed
decisive of the intention of the legislatm-e. The intention must, there-

fore, be sought in the " several acts {n_pari materia and relating to

the same subject."

All these acts ought to be taken together, and compared in the

construction of them, because they are considered as having one
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object in view, and as acting upon one system. This rule applies,

tliougli some of tlie statutes may have expired, or are not referred to

in the other acts. 1 Kent's Com., 433. By the 22d section of the

act " concerning attachments," passed 24th of January, 1827,

authority is given to the sheriff, when he " shall serve an attachment

on slaves, or indentured or registered colored servants, or horses,

cattle or live stock," to " provide sufficient sustenance for the support

of such slaves, indentured or registered colored servants and live

stock, until they shall be sold or otherwise legally disposed of, or dis-

charged from such attachment."

There is no express provision in this statute to authorize a levy and

sale of registered servants ; but from fliis section no doubt can exist

that the legislature acted upon the supposition that registered servants

were regarded as property which might be seized and sold. And no

good reason is perceived why these servants should be liable to attach-

ments, and not be liable to sale on executions obtained by the ordi-

nary prosecution of a suit. The proceeding by attachment, and by a

common action, are intended to effect the same object, to wit : the

sale of the debtor's property, in order to pay the creditor his debt.

I have, therefore, come to the conclusion that indentured and regis-

tered servants must be regarded as goods and chattels, and liable to

be taken and sold on execution. In support of this opinion I refer to

the case of Sable v. Hitchcock, 2 Johns. Cases, 79.

That case was this. In the State of New York they have an act by

which, " in order to prevent the further importation of slaves into that

State," it is enacted, " That if any person shall sell as a slave within

that State, any negro or other person who has been imptrted or l)roxujld

into that State after the 1st of June, 1785, he shall be deemed guilty

of a public offence, and forfeit £100, and the person so imported or

brought into that State shall be free." The plaintiff had been im-

ported into New York after June, 1785, and after the death of the

plaintiff's master she was sold by her master's executors to defendant,

against whom she brought her action to recover her freedom. The

Supreme Court of that State decided (and the decision was affirmed

by the Court of Errors) tliat a sale in the course of administration, or

by persons acting in auter droit, as executors, assignees of absent or

insolvent debtors, sheriffs on execution, and trustees, would not be

within the act, so as to subject the vendors to the penalty, or make
the slave free. Judge Kent, in delivering his opinion, says, " While

slaves are regarded and protected as property, they ought to be liable

to an essential consequence attached to property—that of being liable

to the payment of debts. If it is otherwise, the debtor ir KSbseseed of
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a false token, aud tlie creditor is deceived." The analogy between

the cases exists in several respects.

The masters in each case are, by law, secured in the services of the

servants in the Xew York case for life, and in this case for a period of

years ; but in each case the services are general, and not restricted

or limited to any particular trade or business. In neither case did

the services arise out of any contract, or with reference to any special

confidence reposed in the masters.

They were both slaves in the States from whence they were im-

ported, and their services were held in the same manner that the

services of absolute slaves are held, for the miasters were entitled to

all the fruits of their labor. The rights of the masters had no refe-

rence to the benefit of the servants ; hence they are in every essential

particular personal property, and subject to most of its attributes and

liabilities.

The only difference perceived between the two cases is, that SalJe^

upon being brought into New York, became a servant for life to her

master, but not subject to transfer and sale by the act of her master,

with or without her consent. But Is^ance, upon being brought into

the Territory of Illinois, and being registered, became a servant to

her master until she should arrive " at the age of thirty-two years,"

and she is by law liable to be sold by her master upon her giving her

consent in the "presence of a justice of the j)eace."

This difi'erence cannot operate to exempt Nance from the rule ap-

plied to the case of Sahle, and particularly as this very difference

regards Nance more in the light of property than it does Sahle.

A sale by SahWs master, with or without her consent, would ope-

rate to emancipate her. Upon the whole, the court is of opinion that

the judgment of the Circuit Court must be afiirmed with costs.

Judgment affirmed.

McRoberts, for plaintiff in error.

Cavarly, for defendant in error.

Fanny v. Montgomeey.

Breese R., 188.

A'^ypeal from Fayette.

1. A fugitive slave case. In trespass for illegally arresting a person as a fugitive from labor, the plea of justi-

fication must show all of the facts which existed at the time the justice granted his certificate.

2. The plea should also affinnatively show to whom the certificate was given—whether it was granted to the

owner of the fugitive, or to his or her agent ; if to an agent, his name must be set forth.

B. Quare. Whether a certificate is concVusvve or only prima facie evidence under the Act of Congress of

n98?
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LocKwooD, J.—This is an action of tres]3ass, assault and battery and

false imprisonment, brought to try the plaintiff's right to freedom.

Tlie defendant plead in bar, that plaintiff and others, were taken

before a justice of the jieace in and for Bond county, as a person lield

to labor and owing service in the State of Kentucky, to John Housten,

and that the justice of the peace, upon proof to his satisfaction that

the said Fanr|jr, with others, did owe service or labor to said Housten,

in Kentucky, according to the laws thereof, and that the said Fanny,

and others, were fugitives from the service of him, the said Housten,

etc., did in pursuance of the constitution and laws of the United States,

grant a certificate to said Housten, or his attorney, to have and take

said Fanny, and that he take her where she belonged. Defendants

further say, that after the granting said certificate, and while it was in

force, they assisted said Housten, or his attorney, to take said negroes,

for the purpose of removing them, as authorized by said certificate,

they having no interest whatever in said negroes ; that no more force

was used than necessary, and that this is the same trespass mentioned

in the declaration, and which said certificate, the defendants have now
in this court, ready to be produced, etc. To which plea the plaintiff

demurred, and on joinder therein by defendants, the Circuit Court

sustained the plea, and gave judgment for defendants, and thereupon

an appeal was taken to this court. A great number of errors have

been assigned. I shall only, however, notice such of them as I deem
important to the decision of the case, as presented by the record.

The first error assigned is, that it does not appear from the plea, that

the justice, in granting the certificate, had jurisdiction.

E'o principle in pleading is better settled, than that where a party

justifies under a power derived from an inferior court or magistrate,

that he must show that such court or magistrate had jurisdiction of

the subject matter. The authorities to this point are so numerous,

that it is unnecessary to cite them. Does it then appear from this

plea, that the justice had jurisdiction of the case? The third section

of the act of Congress referred to in the plea, declares, " That when a

person held to labor in any of the United States, or either of the Ter-

ritories, on the northwest or south of the river Ohio, under the laws

thereof, shall escajye into any other of the said States or Territories, the

person to whom such labor or service may be due, his agent or attor-

ney, is hereby empowered to seize or arrest such fugitive from labor,

and take him or her, before any judge of the circuit or district courts

of the United States, residing, or being within the State, or before any
magistrate of a county, city or town corporate, wlicrein such seizure

or arrest shall be made, and upon proof, to the satisfaction of such
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judge or magistrate, either by oral testimony, or affidavit taken and

certified by a magistrate of any snch State or Territory, that the person

so seized or arrested, doth, under the laws of the State or Territory

from which he or she fled, owe service or labor to the person claiming

him or her, it shall be the duty of such judge or magistrate, to give a

certificate thereof to such claimant, his agent or attorney, which shall

be a sufficient warrant for removing the said fugitive from labor, to

the State or Territory from which he or she fied." In order to give a

magistrate jurisdiction under this act, it ought to appear, that the

person apprehended as a fugitive slave, had escaped from the State or

Territory where the labor or service is due, into the State or Territory

where he or she is apprehended, and that proof, either by oral testi-

mony or affidavit, be exhibited, that the person so seized or arrested,

doth, under the laws of the State or Territory from which he or she

fled, owe service or labor to the person claiming him or her.

It does not appear from this plea, that Fanny had escaped, or fled

from Kentucky ; the allegations being, that she was taken, etc., as a

person held to labor and owing service in the State of Kentucky, to

Housten. This is not sufficient, for the authority conferred to take

and arrest fugitives from labor or service, is only granted, where the

fugitive has fled, or escaped from the service of his or her master.

But the plea is still more fatally defective, in not stating that tlie

proof was, that she now owes service and labor in Kentucky.

The words of the act are, doth owe service or labor. The proof

exhibited may be true, that she did owe service, and yet show no
right to her present service, for that service may long since have ter-

minated ; and, consequently, she would not be liable to be taken and
carried back to Kentucky.

Under the attachment law^s, an affidavit, that a debtor hath

absconded, being in the past tense, is insufficient ; and such an error

has been decided to render an attachment irregular, and all proceed-

ings under it void. I consider the first assignment of error well taken

an sufficient to reverse the judgment, but as this case will have to c'O

to the Circuit Court again, I tlnnk it better to notice some of the other

errors assigned. Tlie seventh error assigned is, that the plea does

not set forth to whom the certificate was given, but is in the alterna-

tive. The language of the plea is, that the certificate was granted to
'' Housten or his attorney," without naming who the attorney was.

This, I think, altogether too uncertain ; it ought to have shown
affirmatively, to whom it w\as granted, and if granted to an attorney,

who that attorney was. Tlie plea is therefore bad in this respect.

The ninth error assigned is, that it is not stated that either of defen-
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dants assisted Ilousten, or his attorney, or that they acted under any

legal authority. The words of the plea, are, " that defendants

assisted Ilousten or his attorney, to take said negroes." Who did

they assist ? Ilousten, or his attorney ? and if the attorney, who was

that attorney ? The plea does not answer this plain interrogatory,

with any kind of certainty ; it is, therefore, too uncertain in this

respect.

For these, and other reasons, I am of opinion that the judgment

must be reversed, with costs, and remanded to the Fayette Circuit

Court, with liberty to defendants to amend their plea, upon payment

of the costs occasioned by the plea.

I hare not deemed it necessary, in making up an opinion in this

cause, to give an oj^inion on the question, how far a certificate which

is good, prima facie, can be inquired into. "Whether such a certifi-

cate would be final and conclusive, does not arise on this plea. We
are not required, from the state of the pleadings, to go into any such

inquiry ; on this point, therefore, I forbear ; for " sufficient unto the

day is the evil thereof."

Judgment reversed.

Hall and Cowles, for plaintiff in error.

McRoberts, for defendants in error.

FnrLEY -y. Ankistey.

Breese R., 191.

Error to Jackson.

1. On granting a re-hearing in Chancery, the decree is thereby

ipsofacto vacated.

2. When the time for the replevy of a judgment has expired, an ex-

ecution may issue, without attempting to charge the surety on the

replevy by action or execution.

Judgment affii^med.

Cowles, for plaintiff.

Baher, for defendant.

Greenup i). Brown.

Breese R., 193.

Error to Randolph.

1. Where a perfect defence might have been made at law, equity

will not relieve.
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2. A devastavit takes place upon tlie return of an execution nulla

bona.

3. "Where an execution issues informally, illegally, irregularly, or

erroneously, the proper remedy is for a stay of proceedings, and a

motion to quash, and not by bill in equity.

Decree affirmed.

McRoberts, for plaintiff.

BaJcer^ for defendant.

Gkeentp v. Woodwoeth.
Breese R., 194.

Error to Bandolph.

"Where an ample defence might have been made at law, equity

will not relieve, under any circumstances.

McRoherts, for plaintiff.

Balcer, for defendant.

Decree affirmed.

Baeeett v. Gaston.

Breese R., 196.

Error to Handolj^h.

The Supreme Court will not entertain a -nrit of error upon a judgment in tort after the death of the tortfeasor.

Smith, J.—In this case, it is manifest, the proceedings on the writ

of error cannot be sustained.

The cause of action is for a tort^ and could not survive against the

executor of James Gaston, who has been made defendant in error.

Suppose this court were to reverse the judgment of the Circuit

Court, what object could be gained by such reversal ? The executor

has only to plead the fact of the death of his testator, and the Circuit

Court, on the proof of the truth of such plea, would be bound to give

judgment for the defendant. Is not, then, this court bound, when the

plaintiffs in error themselves, by their own proceedings, disclose the

same facts, to pronounce a decision similar in its effects ? The record

shows the cause of action, the writ of eiTor suggests the death of

James Gaston and that Stephen is his executor, and that, consequently,

as against James Gaston, in whose favor the judgment of the court

below was, the cause of action is gone, and cannot survive against

his executor. If the executor retains the possession of the plaintiff's

wife, under a claim, in right of his testator, as an indentured servant
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or slave, tluit might present a question of legal investigation in a new

action against liim, but it can form no ground of examination in this.

We are tlierefore of opinion, that the writ of error must abate, and

that judgment be entered accordingly.

Writ of error abated.

Cowlcs, for plaintifis in error.

£reese, for defendant in error.

Curtis v. People.

Breese R., 197.

Error to Clinton,

1. Objections to the form of an indictment must be made upon a motion to quash, and cannot be reached by a

motion in arrest of the judgment.

2. The omission of the indictment to set forth that it was found upon the " oath " of the grand jurors is a formal

objection.

8. In an indictment for an assault with intent to commit murder, the count must aver an unlawful and felo-

nious intent.

4. Two or more counts in an indictment—the one good, the residue bad—after a general verdict, the judgment

will not be arrested.

At the April term, 1828, of the Clinton Circuit Court, the grand

jury of Clinton county preferred the following bill of indictment

against the appellant, viz.

:

Of the April term of the Clinton Circuit Court in the year of our

Lord one thousand eight hundred and twenty eight.

Btate of Illinois, Clinton county, ss.

The grand jurors chosen, selected and sworn, within and for the

county of Clinton, in the name and by the authority of the people of

the State of Illinois upon their present, that at the county aforesaid,

on the tenth day of December, in the year of our Lord one thousand

eight hundred and twenty-seven, with force and arms, to wit : with

a rifle gun then and there held in his hands and loaded with powder

and one leaden ball, Henry Curtis, on the day and year aforesaid, at

the county aforesaid, with intent to kill one James Tilton, and him
did with the said loaded gun assault and discharge against and upon,

giving then and there to the said Tilton, one dangerous wound in hia

said leg, contrary to the form of the statute in such case made and

provided, and against the peace and dignity of the same people of the

State of Illinois.

And the jurors aforesaid do further present, that on tlie day and

year aforesaid, at the county aforesaid, Henry Curtis did tlion and

there with force and arms make an assault upon the body of James



122 SUPREME COURT OF THE STATE OF ILLINOIS.

Curtis V. People.

Tilton, the said Tilton then and there being in the peace of God and

the said people, and him then and there, the said Curtis did beat,

bruise and ill treat, conti'arj to the statute in such case provided, and

against the peace and dignity of the same people of the State of

Illinois.

Upon this indictment, at the September term, Curtis was tried and

found guilty. A motion was then made in arrest of judgment, which

the court overruled, and sentenced him to pay a fine of 50 dollars,

and to imprisonment for the term of twenty days. From this judg-

ment Curtis appealed, and assigned as causes for the reversal of the

judgment : 1. That it does not appear by the indictment that it was

presented upon the oaths of the grand jury.

2. The indictment does not pursue the language of the act of assem-

bly, but is totally variant therefrom.

3. The indictment does not charge the defendant with shooting with

intent to commit murder^ the offence designated in the act, but with

intent to Mil.

4. The indictment contains two counts and for separate offences,

and the first one being bad, a general verdict of guilty cannot be sup-

ported.

Smith, J.—The grounds of error assigned and relied on, for a reversal

of the judgment in this case, which it becomes important to notice, are,

1. That it does not appear that the presentment of the grand jury in

the bill of indictment, was on the oaths of the grand jurors.

2. That in the indictment, the offence charged is not in the lan-

guage of the statute, although founded on the statute, but is wholly

variant therefrom.

3. That in the first count, the offender is not charged with shooting

with intent to commit murder, but with intent to kill.

4. That there are two counts in the indictment for separate offences,

and the first being bad, a general finding of guilty is bad, and that,

therefore, judgment ought not to have been rendered on the verdict.

These objections will be considered in the order they are stated.

The omission of the word " oaths " in the indictment, although evi-

dently a slip of the pen, would, we have no doubt, been fatal, accord-

ing to the decisions at common law»

But the forms of proceedings in criminal cases, having been pre-

scribed by our criminal code, and the time prescribed when objections

to want of form are to be made, it becomes necessary to inquire,

whether the prisoner has not waived this objection by his plea of not

guilty, and whether it is not, therefore, too late now^ to urge this objec-
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tion as a sufficient cause for tlic reversal of the judgment. In the

act constituting the code of criminal jurisprudence of tliis State, under

the 15th division, relative to the construction of the act itself, and the

duty of courts, it is provided by the 150th and 151st sections, that

the form of the commencement of an indictment shall be in substance

the same as that used in the present case, including the word " oaths,"

which is omitted, and that " every indictment or accusation of the

grand jury, shall be deemed sufficiently technical and correct, which

states the offence in the terms and language of this code, or so plainly,

that the nature of the offence charged may be easily understood by
the jury ; that all exceptions which go merely to the form of an indict-

ment, shall be made before trial, and that no motion in arrest of judg-

ment, or writ of error, shall be sustained for any matter not affecting

the real merits of the offence charged in such indictment." The man-

ner, then, in which the legislature intended the word " oaths" to be

used, seems to be, necessarily, as a term of form, and not substance,

and must be so considered ; and it is equally clear, that under this view,

the prisoner is prohibited, by the latter clanse above recited, from

now urging it as ground of error. It cannot, in the language of that

clause, in any way affect the real merits of the offence charged in the

indictment. As it regards the second objection, it is to be remarked

that there is, in no part of the criminal code, a definition of an assault

with an intent to kill or murder, but barely a specification of the pun-

ishment for the offence of an assault with an intent to murder. The

statute then, cannot be said to have required any language whatever

to be used in describing the offence, but has left it, as it was at com-

mon law.

Tlie conclusion in the first count, is a common law, as well as a

statute conclusion, and if the offence be well recited as at common
law, it will be sufficient to sustain the first count. In an examination

of this count, however, there exists a striking and manifest departure

from the common law precedents, in not averring that the intent was

unlawful and felonious.

The most approved precedents aver, not only that the assault was

committed willfully and maliciously, but with the intent feloniously

to kill and murder.

Hence, it seems to be not only necessary and indispensable that the

intent should be charged to be in itself malicious and unlawful, but,

that the felonious design and extent of the crime intended to be per-

petrated, should be distinctly and clearly set forth, otherwise, the in-

ference would be, that the assault might be excusable or justifiable in

self-defence. Nothing could be more certain and comprehensive than
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an allegation that the assault was made with, an intent to murder.

This would, from its technical sense, entirely cover the offence intended

to be charged. As the offence charged in the indictment is simply au

assault with au intent to kill, and as there is no allegation that it was

done with a felonious, unlawful, or malicious design, it is certainly

fatally defective, whether the omission of the term " murder," be im-

portant or not. As the objections contained in the third assignment,

are substantially the same as those in the second, and are embraced in

the reasoning in relation to those, it is unnecessary to examine them.

The remaining one to be considered is, whether a general verdict

of guilty, rendered on an indictment where one of the counts is mate-

rially defective, be good.

It was urged on the argument, that the two counts were for differ-

ent offences, one being for a simple assault, and the other for an

assault with an intent to kill, and that, therefore, a general verdict

could not stand, and more particularly so, as the court could not

know to which the jury applied the evidence.

The objection is not tenable. It is unimportant, as to which the

jury applied the evidence, because, a general finding of guilty as to

the whole, necessarily includes the guilt as to a part. In finding the

prisoner guilty of the greater offence, the one of inferior grade is

surely included. If the assault was committed with the intent

alleged, though that intent may not have been sufficiently set forth

to sustain the first count of the indictment, he is still guilty of an
assault from the verdict, because the jury, having found the truth of

the whole charge, the less is included in the greater. It would, how-
ever, be sufficient, in meeting this objection, to say, that tlie universal

practice is, when the crime is of a complicated nature, or it is uncer-

tain whether the evidence will support the higher or more criminal

part of the charge, or, as it may be precisely laid, to insert two or

more counts in the indictments. Thus, in an indictment for burglarj^,

it is usual to insert one count for a burglarious entry, with an intent

to steal the goods of A, and stealing them, and another count, to steal

the goods of another person, or with an intent to kill, and murder A,
and no doubt has ever been entertained that it is both advantageous

and legal; nor is it any objection upon demurrer, or in arrest of

judgment, that , separate offences of the same nature are joined

against the same defendant. It is, also, well settled, that the defec-

tiveness of one or more of the counts will not affect the validity of the

remainder, because judgment may be rendered on those which are

valid, and the court can regulate the severity of the sentence, accord-

ing to their discretion, on the counts of the indictment which are
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supported. 1 Cliitty's Criminal Law, 204 and 205. It has been

repeatedly determined in the Supreme Court of New York, that if

one count in an indictment be good, although all the others are defec-

tive, it will be sufficient to support a general vedict of guilty. The

People V. Olcott, 2 Johnson's Cases, 311. The People v. Curling, 1

Johnson's Keports, 320. In the present case, the finding of the jury

of the guilt of the prisoner in making the assault with an intent to

kill, establishes an assault, whether it be accompanied with such intent

or not ; and, although it is true that the finding as to the J^rst

count is inoperative, yet it cannot afi'ect the finding as to the second.

We are therefore of opinion that the general verdict of guilty is sup-

ported, although the first count is defective ; but as the imprisonment

was doubtless made a part of the sentence of the court in reference to

that count, and the evidence adduced under it, justice would seem to

require that so much of the judgment of the Circuit Court as subjects

the prisoner to imprisonment be reversed, and the residue, as to the

imposition of the fine and costs be affirmed.

McRoberts^ for appellant.

Cowles, State's attorney, for appellee.

Judgment affirmed.

Street d. Blue.

Breese R., 201.

Error to Gallatin,

The refusal of the inferior court to grant a new trial cannot be

assigned for error.

Judgment affirmed.

Hall, for plaintiff.

Eddy.) for defendant.

Ankent v. Pierce.

Breese R., 202.

Error to Jackson.

A tenant is estopped from disputing the title of iiis landlord.

"Wilson, C. J.—^This is an action of covenant from the Jackson

Circuit Court, founded upon an article of agreement, for the leasing

of the big Muddy Saline by Pierce, the plaintiff below, to the de-
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feiidant, Ankeny. To the plain tiif's declaration the defendant filed

five pleas, all of which were withdrawn, except the third and fifth.

The third plea avers a want of consideration, to which plea the

2Dlaintiff replies, and the defendant files a demurrer to his replication.

The court overruled the demurrer. This opinion is assigned for error,

but I am clearly of opinion that the court decided correctly. The

rej)lication shows a good and valuable consideration ; it sets forth a

lease from the said Pierce to the said Ankeny, of the premises therein

described, and the tenant, Ankeny, is estopped from denying the title

of the landlord, Pierce, under wdiom he had enjoyed the premises, as

is alleged in the plaintiff's declaration. The demurrer to the fifth plea

was well sustained ; the plea does not allege that Pierce had not ob-

tained a lease from the governor, and for aught that appears, he may
have had good title and authority to lease the premises. Another

objection to the plea is, that it does not appear, but that defendant

entered upon and enjoyed the demised premises ; if so, he has no

ground of complaint until after eviction, which is not alleged. The

judgment of the court below is affirmed, with all costs here and be-

low, and execution is directed to issue from this court.

Judgment affirvied,

B(iker^ for plaintiff in error.

Cowles^ for defendant in error.

MoRELAOT) V. State Bank of Illinois.

Breese R., 203.

Appeal from Gallatin.

1. The rules of decision are the same in a court of equity as at law.

2. A suit before a justice of the peace is assimilated to a bill in equity.

3. A mere delay to sue the principal does not discharge the surety.

4. A clause in a bank charter, which requires the directory to use diligence in the collection of their debts, 'a

directory merely, and their omission to do so does not discharge a surety upon the indebtedness.

LocKwooD, J.—This action was originally commenced before a jus-

tice of the peace, and judgment rendered in favor of plaintiff below,

against defendants below, as securities to a note given to said plain-

tiff. The defendants appealed to the Circuit Court of Gallatin county,

where the following facts were agreed to by the parties :
" That the

note was discounted upon the application of one Garner Moreland,

and the accommodation was made to him upon his check
; that nei-

ther the directors of the bank, nor any agent for them, ever gave the

said Hazle Moreland and John "Willis any notice of the failure to
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renew said note, or of its non-payment, until the commencement of

this suit ; and that at the time the note fell due, and for twelve months

after, the said Garner Moreland resided in this county, and was iu

solvent circumstances ; and that he afterward, before the commence-

ment of this suit, left the State, and took with him all his property,

and that these facts are all the evidence in the case." The Circuit

Court affirmed the judgment of the justice of the peace, and the case

is brought into this court by appeal. It is, among other things, urged

that the securities became released, because the president and direc-

tors did not cause the note to be protested ; and, secondly, because

they did not use diligence against the principal in the note. By the

22d section of the bank law, " It shall be the duty of the board of

directors of the said principal bank or branch to have the note (if a

note) protested ; if said loan be secured by mortgage, to have the

mortgage foreclosed, and to proceed to the collection of said debt

without delay." Does the mere omission of the board of directors to

have the note protested and sued operate as a release to the securities ?

It is a general rule of the common law that mere delay to sue does

not release the security. And it is a controverted point, whether a

refusal to comply with the request of the security to bring suit would

release him.

But, by " an act providing for the relief of securities in a summary
way in certain cases," passed 24th March, 1819, it is provided that a

security may, by notice in writing to the creditor, require him to put

the note, etc., in suit, and in default to comply with such request, the

creditor shall thereby forfeit his right of action against such security.

In this case no such request has been made.

It may, however, well be doubted, whether the legislature did not

intend to take away from securities, the right to give this written

notice to bring suit, for by the 12th section of the bank law, the se-

curity is to " sign such note as principal," and, consequently, liable

to be considered as such. It is, however, unnecessary to decide,

what effect a notice to bring suit would have, as no such notice has

been given.

In putting a construction upon the 22d section of the bank act, it

is the duty of the court to ascertain tlie intention of the legislature,

by carefully examining the context, and give such a construction to

each of the provisions of the act, as will harmonize with other parts

of the act, if it can be done without violating any of the acknow-

ledged rules of construing statutes. Acting upon this principle, the

court are of opinion, that the 22d section of the bank law is to be
considered as merely directory to the board of directors, and their
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neglect forms no ground of defence to the debtor, or his securities.

The directors were not acting in their own right, and any omission

of duty on their part ought not to work an injury to the State, as it

was in the power of the securities, by paying the note, to commence
suit, and thus secure themselves. The court are confirmed in this

construction by a recent decision of the Supreme Court of the United

States.

By the post-office law, " If any postmaster shall neglect, or refuse

to render his accounts, and pay over to the postmaster-general, the

balance by him due, at the end of every three months, it shall be the

duty of the postmaster-general to cause a suit to be commenced
against the person or persons so neglecting or refusing ; and if the

postmaster-general shall not cause such suit to be commenced, within

six months from the end of every such three months, the balances

due from every such delinquent shall be charged to, and be recover-

able from, the postmaster-general." It is observable, that the

requirement of the act of Congress, to commence suit against post-

masters, is as strong, as in the case of the board of directors under the

bank act, and in addition, the postmaster-general is to be charged

with all sums due from postmasters, if he neglects performing his

duty. Yet the Supreme Court of the United States have decided, in

an action on the postmaster's bond, that his securities were not dis-

charged, by the neglect of the postmaster-general, and that the

remedy given against the postmaster-general, was intended for the

benefit of the government, and, consequently, was cumulative in its

character.

We have not seen this decision, but such we understand to be its

import. It was argued, on the part of tlie defendants below, that by
commencing suit before a justice of the peace, the Circuit Court was
authorized to decide this case, in the same manner that a court of

equity would have done. The rule, however, is the same in courts

of law and equity, and whatever would exonerate the security in one

court, would also, in the other. The facts being ascertained, the rule

must be the same in this court as in a Court o£ Chancery. People v.

Jansen, 7 Johns., 337. It is laid down in Jansen's case, " that mere

delay in calling on the principal will not discharge the surety, is a

sound and salutary rule, both at law and in equity." This case of

The People v. Jansen, is relied on by defendants below, as an autho-

rity in point, to show, that the laches of the board of directors,

operate as a good defence to this suit. If that case, since the decision

in the Supreme Court of the United States, on postmasters' bonds,

should be considered as correctly decided, still, we think that there is
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a wide difference between that case and this. The securities in that

case, were bound for the faithful performance of the duties of an

officer. Here, the defendants bound themselves absolutely, to pay

the note when it became due.

They are to pay unconditionally. The risk of the insolvency of the

principal is assumed by the sureties, and it was their business to see

that the principal paid the note when it became due. Jansen's case

is not, therefore, analogous ; and it was also decided under its pecu-

liar circumstances, which have no application in this case. The objec-

tion that was made in the argument, that the bank, by its cashier,

cannot take an appeal, is not well founded, for both appeals were

taken. by the defendants below, and if the appeal had been taken on

behalf of the bank, by the cashier, or prosecuting attorney, the court

do not perceive that it would be liable to objection. The judgment

must be affirmed with costs.

Judgment ajirmed.

Gatewood, for appellants.

Eddy, for appellee.

GoEE V. Smith.

Breese R., 206.

Error to Franklin.

It is error to render a judgment by default, even where the process

has been regularly served, unless the declaration was filed ten days

prior to the commencement of the term of court.

Judgment reversed.

Eddy, for plaintiff.

McBoherts, for defendant.

Phoebe v. Jay.

Breese R., 207.

Error to Randol/pTi.

1. The ordinance of July 13, 1787, prohibited, slavery in the teriitory north and west of the river Ohio.

2. That ordinance was valid, and while it remained in force no system of slavery could exist in the northwest-

ern territory.

8. The act of the Territorial legislature of Indiana, approved September 17, 1807, which provided for the

migration, registration, and service for a specified period, of persons of color, is Invalid.

4. A state of slavery cannot exist under a contract In a free territory, where the person to be enslaved has no
volition, but is compelled either to sign a contract or return to a state of bondage in the slave State from
whence he migrated with, and where he was held in bondage by his master.

6. After a Territory forms a constitution, and Is admitted into the Union as a sovereign State, her absolute

9
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powers of sovereignty then attach, and she has competent power to establish, regulate, protect, abolish, or

recognize slavery, as her people may in their discretion determine.

6. The ordinance of 178T could only be abrogated by common consent.

7. The formation of a State constitution by Illinois, and her admission into the Union by Act of Congress, is an
abrogation of the ordinance by ^^ eomtnon consent."

8. The constitution of Illinois having recognized the validity of the indentures of slaves, made in pursuance of

the Indiana Act of 1S07, a state of slavery is legally existing in Illinois, notwithstanding the ordinance of

1787.

9. An indentured slave is a chattel under the constitution and laws of Illinois, passes to the heirs and personal

representatives of his or her master, and may be sold as personal property under an execution against the

master, or his heirs or personal representatives.

10. A plea that the plaintiff was an indentured servant under the Act of Indiana of 1807, as recognized by the

Illinois constitution, need not show a strict compliance with the provisions of the law ; this is proper by
way of replication, and the onvs probandi is upon the plaintiff.

11. An administrator has no power to compel an indentured slave to attend to the ordinary business of the

administrator—the latter has simply a right to the custody of the slave until he or she can be sold.

12. Distinction between a constitution and an ordinary legislative act. The constitution can make a void act

valid, but no number of legislative repetitions can make an originally void act obligatory.

13. A demurrer opens the entire record, and will be sustained against the party who committed the first fault

ir pleading, though his adversary's pleading is defective.

LocKWOOD J.—^lliis is an action of trespass, assault, battery, wound-
ing and false imprisonment, to which the defendant pleaded, that the

plaintiif, on the 26th day of Novem.ber, 1814, before Wm. C. Greenup,

clerk of the Court of Common i'leas of Eandolph county, Illinois

Territory, agreed to, and with, one Joseph Jay, the father of this

defendant, and who is now deceased, to serve him as an indentured

servant, for and during the term of forty years from and after the

day and year aforesaid, and then and there entered into, and acknow-

ledgled an indenture, whereby she bound herself to serve the said

Joseph Jay, forty years next ensuing said date aforesaid, conformably

to the laws of the Illinois Territory, respecting the introduction of

negroes and raulattoes into the same ; and defendant avers, that the

said Joseph has since departed this life, leaving this defendant, his

only son and heir at law, and who is also his administrator—that

plaintiff came to his possession lawfully, after the death of said Joseph

—that in order to compel plaintiff to attend to, and perform the duties

of an indentured servant, in doing the ordinary business of him, the

said defendant, and remain in his said service, he had necessarily to

use a little force and beating, which is the same trespass, etc. To
this plea the plaintiff demurred, and the defendant joined in demurrer.

Tlie Circuit Court sustained the plea, and thereupon, the plaintiff'

obtained leave to withdraw her demurrer and reply.

Several replications were filed, to which defendant demurred, and

the demurrers were sustained, and judgment given on the demurrers

for the defendant. To reverse which judgment, a writ of error has

been brought to this court. From the conclusion I have arrived at,

I deem it unnecessary to state the matter, or legality of the repli-
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cations. The first question presented by this case is, wliether the

" act concerning the introduction of negroes and mulattoes into this

territory, passed 17th September, 1807," by the Territory of Indiana,

and continued by the Territory of Illinois, was not a violation of the

sixth article of the ordinance of Congress, passed 13th of July, 1787,

for the government of the territory of the United States, northwest of

the Ohio River. That portion of the ordinance, applicable to this case,

reads as follows :
" There shall be neither slavery, nor involuntary

servitude in the said territory, otherwise than in the punishment of

crimes, whereof the party shall have been duly convicted." The first,

second, and third sections of the act of 1807, are as follows :
" It

shall and may be lawful, for any person being the owner or possessor

of any negroes or mulattoes of and above the age of fifteen years, and

owing service or labor as slaves in any of the States or Territories of

the United States, or for any citizen of the said States or Territories,

purchasing the same, to bring the said negroes and mulattoes into this

territory. Sec. 2, The owner or possessor of any negroes or mulat-

toes, as aforesaid, and bringing the same into this territory, shall,

within thirty days after such removal, go with the same before the

clerk of the Court of Common Pleas of the proper county, and in the

presence of said clerk, the said owner or possessor shall determine

and agree to, and with, his or her negro or mulatto, upon the term

of years which the said negro or mulatto will and shall serve his or

her said owner or possessor, and the said clerk is hereby authorized and

required to make a record thereof, in a book which he shall keep for

that purpose." Sec. 3d. " If any negro or mulatto, removed into this

territory, as aforesaid, shall refuse to serve his or her owner as afore-

said, it shall and may be lawful, for such person, within sixty days

thereafter, to remove the said negro or mulatto to any place, which,

by the laws of the United States, or Territory from whence such

owner or possessor may, or shall be authorized to remove the same."

If the only question to be decided was, whether this law of the

territory of Illinois conflicted with the ordinance, I should have no

hesitation in saying that it did.

Nothing can be conceived further from the truth, than the idea

that there could be a voluntary contract between the negro and his

master. Tlie law authorizes the master to bring his slave here, and

take him before the clerk, and if the negro will not agree to the terms

proposed by the master, he is authorized to remove him to his origi-

nal place of servitude. I conceive, that it would be an insult to com-

mon sense to contend, that the negro, under the circumstances in

which he was placed, had any free agency. The only choice given
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him was a choice of evils. On either hand, servitude was to he his

lot. The terms proposed were, slavery for a period of years, gene-

rally extending beyond the probable duration of his life, or a return

to perpetual slavery in the place from whence he was brought. The

indenturing was, in effect, an involuntary servitude for a period of

years, and Avas void, being a violation of the ordinance, and had the

plaintiff asserted her right to freedom, previous to tlie adoption of the

constitution of this State, she would, in my opinion, have been entitled

to it. But, by the third section of the sixth article of the constitution

of this State, "Each and every person who has been bound to

service by contract or indenture, in virtue of the laws of the Illinois

territory heretofore existing, and in conformity to the provisions of

the same, without fraud or collusion, shall be held to a specific per-

formance of their contracts or indentures, and such negroes and

mulattoes as have been registered in conformity with the aforesaid

laws, shall serve out the time appointed by such laws."

And here, certainly, a very grave question arises, and that is, if

these indentures were originally void, can any subsequent act, and that

without the consent of the persons most interested, make them good ?

I readily concede, that no subsequent legislative act could have made
the indenture valid. Can, then, this constitutional provision make a

void indenture, valid ? In order, more fully to understand this ques-

tion, it will be necessary clearly to ascertain the difference between an

act of the legislature, and a constitutional provision. What is meant

by the term " constitution " as applied to government ? It is the form

of government instituted by the people, in their sovereign capacity, in

which first principles, and fundamental law, are established. Tlie con-

stitution is the supreme, permanent and fixed will of the peqple in their

original, unlimited and sovereign capacity, and in it, are determined

the condition, rights and duties, of every individual of the community.

From the decrees of the constitution there can be no appeal, for it

emanates from the highest source of power, the sovereign people.

"Whatever condition is assigned to any portion of the people by the

constitution, is irrevocably fixed, however unjust in principle it may
be. The constitution can establish no tribunal, with power to abolish

that which gave, and continues, such tribunal in existence. But a

legislative act is the will of the legislature, in a derivative and sub-

ordinate capacity. The constitution is their commission, and they

must act within the pale of their authority, and all their acts, contrary,

or in violation of the constitutional charter, are void.

If they have no power to pass an act, any number of repetitions of

unconstitutional acts, or acts beyond the pale of their authority, can
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never make the original act valid. As it respects the Territorial legis-

lature, the ordinance had the same controlling influence over their

acts, as a constitution has over the legislature of a State. By this

course of reasoning, I conclud-e, that, although the act of the Territory,

in relation to indenturing negroes and mulattoes, was originally void,

yet it enumerated a description of persons, that the constitution of this

State has undertaken to fix their condition in life, and the rights they

shall possess in this community. It has determined that they shall ser^^e

their masters according to the provisions of the law before recited.

It was, however, urged on the argument of this cause, that the people

of this State, when they assembled in convention, were not absolutely

free and independent, and at liberty to adopt what frame of govern-

ment they chose, for they were controlled by the Constitution of the

United States, and by the ordinance of 1787c The provision of the

third section of the sixth article of the constitution of this State, does

not, as I conceive, in any way conflict with the Constitution of the

United Stat-es. Several of the States, in the formation of their con-

stitutions, have ingrafted into them provisions relative to the right

to hold persons in slavery, without objection. The ordinance, how-

ever, is no doubt still binding upon the people of this State, unless

it has been abrogated by " common consent." By " common con-

sent," I understand the United States, and the people of this State,

and whenever they shall agree, that the whole, or any part of the

ordinance of 1787, shall be repealed, it will, so far as it affects this

State, become a dead letter. The people of this State, by recognizing

the validity of the indenturing and registering of servants, in pursu-

ance of the act of 1807, before referred to, gave their consent to alter

so much of the ordinance as was repugnant to the constitution of this

State. When the constitution of this State was presented to Congress

in order to our admission into the Union, the attention of that body was

called to that clause of our constitution which requires that registered

and indentured servants shall be held to serve pursuant to said act,

and which was contended, and if I mistake not, was conceded to be,

a violation of the ordinance. Congress, however, admitted this State

into the Union with this constitutional provision, and thereby, I think,

gave their consent to the abrogation of so much of the ordinance as

was in opposition to our constitution. Having thus shown that

registered and indentured servants are bound to serve, the next ques-

tion that arises in this case, is, whether the defendant has set forth

suflieient matter in his plea to support his claim to the services of the

plaintiff? Several objections have been made to the plea. Those

which are deemed important, I shall notice.
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1. That the plea does not state the existence of those facts which

would authorize the indenturing, to wit : that she owed service to

Joseph Jay, was above fifteen years lof age, and that the indenturing

took place within thirty days after she was brought into the Territory.

2. That by the death of Joseph Jay, the indenture ceased to have

any operation.

3. The plea is uncertain whether defendant claims the service in

virtue of his administration, or his heirship : and

4. That the plea does not answer the wounding.

As it regards the first objection, it evidently appears from the con-

stitution, that it does not intend to confirm every indenture. It only

saves those that were made, " in conformity to the provisions of the

law, without fraud or collusion." If the court could not inquire

beyond the fact of indenturing, then this provision of the constitution

would be useless and absurd. But upon the ground assumed, to sus-

tain the validity of these indentures, no doubt can exist, that, unless

the indenturing was in conformity to the law, it is void. On whom
then must the onus probandi rest? I should think, in ordinary cases,

on the party who sets up a claim, founded on statute, and in deroga-

tion of common right. It was, however, on the argument urged with

great force, that if it was incumbent on the master after a lapse of

several years, to prove that every prerequisite of the statute had been

complied with, it would subject the master in most cases to great

inconvenience and expense, and in many cases to the loss of services

that the constitution had secured to him. Witnesses might forget,

remove or die, and thus, by the lapse of time and accident, be de-

prived of their proof. It was also urged, that something ought to be

presumed in favor of records, that their ofiicers had done their duty.

These arguments possess considerable Aveight, and I feel it the duty of

the court, in deciding on the point, to allow ihem to have some in-

fluence.

If the injury complained of, had consisted in constraint imposed on

the plaintifi" soon after the time of the indenturing before the clerk,

and no subsequent imprisonment of the plaintiif had taken place, the

statute of limitations would have barred the action in five years, and

the defendant would not then have been bound to have pleaded a right

to restrain the plaintifl''s liberty under the indenture. The statute of

limitations was made for the purpose of quieting parties, after so much
time has elapsed, as afibrds a presumption, that the evidence might

be lost by death or forgetfulness. That this statute is a wise law, all

who are conversant with trials in courts, and tlie frailty and forgetful-

ness of mankind, will readily concede. The law, therefore, discourages
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lawsuits, after so much time has intervened, as to create the j)re8ump-

tion that witnesses liave died or forgotten the transaction ; or, in other

words, tlie law favors the diligent and not the slothful. Had the

plaintiff brought an action within five years after the commencement

of what she complains as an unlawful restraint on her liberty, I should

have been clearly of opinion, that it was incumbent on the defendant

to have shown, not an indenturing only, but that the indenture had

been made, " in conformity to the provisions of the law." But after

a period of more than ten years has intervened, and an acquiescence

in the mean time of the plaintiff, I think it would impose, what would,

in some cases, be impossible, and in all, an unreasonable hardship, to

require the defendant to plead and prove all the facts necessary to show

the validity of the indenture. I am, therefore, of opinion, under the cir-

cumstances of this case, that it was unnecessary in the plea to aver the

existence of the facts to warrant the making of the indenture in question.

As, however, this opinion is based on legal presumptions, it Avould cer-

tainly be competent for the plaintiff, by way of replication, to state facts

inconsistent with these presumptions, and thereby take upon herself the

burden of proving that they had no existence. The second objection to

the plea is, " that by the death of Joseph Jay, the indenture ceased to

have any operation." The act " concerning the introduction of negroes

and mulattoes into this Territory," passed September the ITth, 1807,

contains no provision as to the consequences of the death of the master

upon the indentured servants. But, by the third section of the sixth

article of the constitution of this State, before referred to, it is declared,

that " each and every person, who has been bound to service, by con-

tract or indenture, in virtue of the lavjs of Illinois Territoiy, shall be

held," etc. From this phraseology, it would seem, that the conven-

tion recognized the existence of more than one law that had reference

to the indenturing and registering of negroes and mulattoes.

It hence becomes necessary, to inquire into all the laws of the Ter-

ritory in relation to this description of persons. By the seventh sec-

tion of the act, entitled, " an act concerning executions,"^' passed the

lYth of September, 1807, being the same day on which the indentur-

ing law was passed, it is enacted, " That the time of service of such

negroes or mulattoes, may be sold on execution against the master,

in the same manner as personal estate, immediately from which

sale, the said negroes and mulattoes shall serve the purchaser or

purchasers for the residue of their term of service." By the act,

entitled, " an act to regulate county levies," jDassed the same day,

" bound servants," are declared to be taxable as property. And
by the third section of the act, entitled, " an act concerning ser-
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vants," passed on the said ITtli day of September, 1807, it is

declared that, " tlie benefit of the said contract of service shall be as-

signable by the master, to any j)erson being a citizen of this Territory,

to whom he shall, in the presence of a justice of the peace, freely con-

sent that it shall be assigned, the said justice, attesting such free

consent in writing, and shall also pass to the executors, administrators,

and legatees of the master." But, by a strict and literal construction

of the language employed in the first section of this statute, to which

the word " contract " in the third section refers, it might be con-

sidered doubtful whether the words " negroes and mulattoes," under

contract to serve another, embrace the negroes and mulattoes, regis-

tered and indentured under the act " concerning the introduction of

negroes and mulattoes into this Territory," or only, negroes and mu-
lattoes who shall come into this Territory under " contract to serve

another." But when it is recollected, that the convention supposed

that there were several laws on the subject of indentured and regis-

tered servants, I have no hesitation in concluding, that the act con-

cerning servants embraced indentured servants. It is also a rule in

the construction of statutes, that the sense which " the contemporane-

ous members of the profession had put upon them, is deemed of some

importance, according to the maxim that contem.jporanea expositio est

fortisswia in legeP 1 Kent's Com., 434:. I have been informed, that

the members of the bar always understood the act concerning ser-

vants, had application to indentured and registered servants, and upon
that opinion, the community at large have supposed that these per-

sons might be sold, with the consent of the servants, and that they

went to the administrator in the course of administration. It is a fur-

ther rule in construing statutes, that " several acts in 'pari materia^

and relative to the same subject, are to be taken together and com-
pared, in the construction of them, because they are considered as

having one object in view, and as acting upon one system. This rule

applies, though some of the statutes may have expired, or are not re-

ferred to in the other acts. 1 Kent's Com., 433. The first legislature,

after the adoption of the constitution of this State, in the act entitled

" an act respecting free negroes and mulattoes, servants and slaves,"

passed 30th March, 1819, have adopted the third section of the " act

concerning servants " verbatim, though from the context, it does not

appear that any contract of service is before spoken of. Tliis section

of the act of 1819 cannot have any object or meaning, unless it have
reference to the indentured and registered servants, mentioned in the

constitution. I thence conclude, that the third section of the act

" concerning servants," and the 11th section of the act of 1819, em-
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brace indentured and registered servants, and consequently, upon the

death of Joseph Jay, the plaintiff went to the administrator as assets.

The third objection to the plea is, that it is uncertain whether the

defendant claims the service, in virtue of his being administrator, or

heir. This objection is, I think, fatal. The plea, in this respect, is

wholly indefinite. If the defendant claims the plaintiff in his cha-

racter as heir, there is no law to sanction the claim. If the services

of the plaintiff are to be considered as proj^erty, by the common law,

they would go as assets to the administrator, and the statutes that I

have referred to, give the same direction. Should the party claim

the defendant as administrator, still, the plea would be bad, as an ad-

ministrator would only have the custody of the plaintiff for safe keep-

ing, until her time of service could be sold ; as administrator, he had

no power to compel the plaintiff " to attend to the ordinary business

of him, the said defendant." On the ground, that the plea is too un-

certain, as to the character in which the defendant claims the services

of plaintiff, and upon the further ground, that in neither capacity can

the defendant claim her services, the judgment must be reversed.

The plea is also defective, in point of form, for not answering the

wounding. It was urged on the argument, that plaintiff, having de-

murred to defendant's plea, and having subsequently withdrawn it,

and replied, upon the demurrer's being overruled in the court below,

it is now too late to object to the plea. The withdrawing the demur-

rer is as if it had never been put in ; consequently, when a good

declaration is filed, the defendant must interpose a good bar, or else

the plaintiff is entitled to recover. It is a rule of pleading, that " a,

demurrer by either party has the effect of laying 023en to the court,

not only the pleading demurred to, but the entire record, for their

judgment upon it as to the matter of the law." 1 Saund. 285 {n. 5).

And " if two or more of the pleadings be bad in substance, the court

will give judgment against the party who committed the first fault."

Archbold's Civil Pleadings, 351. Tlierefore, notwithstanding the

plaintiff's replication may be bad, of which I give no opinion, if the

plea also be bad, judgment must be for plaintiff. I am of opinion,

that judgment must be reversed with costs, and that the proceedings

be remanded to the Randolph Circuit Court, with liberty to defendant

to amend his plea, on payment of the costs occasioned thereby, {a)

Judgment 7'eversed.

Baker, J3reese, and Cowles, for plaintiff in error.

McRoberts, Young, and T. Reynolds, for defendant in error.

(a) Slavery cases In Illinois, under the ordinance, constitution, and laws. Bailey v. Cromwell, 8 Scam. R.,

72; Hone «. Amnions, 14 111. R., 82; Thornton's case, 11 iMd., 885; Jarrot r. Jarrot, 2 GUm. R., 2T; Kinney

V. Cook, 8 Scam R., 9M ; Bailey v. Cromwell, ibid., 72.
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Duncan v. Ingles. Kimmel v. Schwartz.

DUNCAI^ V. Ingles-

Breese R., 215.

Appeal from Jackson.

If a defendant at law lias a good defence, but cannot establish it in

the ordinary mode, he should file a bill of discovery in aid of his de-

fence, and if he fails to do so he cannot be relieved in equity against

the judgment at law.

Judgment affirmed.

D. Blaokwell, for appellant.

Cowles, for appellee.

Kimmel v. Schwartz.

Breese R., 216.

Error to Jackson.

1. To take a case out of the statute of limitations, it is not sufficient to prove that the defendant, after the bar

attached, promised to pay ; but the plaintiff, in addition, must prove the original indebtedness.

2. A promise to pay a debt barred by the statute of limitations only removes the bar of the statute, and leaves

the plaintitf to prove the debt, as though the statute had not been pleaded.

3. The promise to pay must be absolute amd unqualified ; it cannot be extended by implication. No presump-

tions will be indulged in to support it.

t The court may discharge a surety for costs, in order that he may testify, provided a new surety b sub

stituted.

This was an action of assumpsit, for goods, wares, and merchandise,

Bold and delivered, money lent and advanced, and on an account

stated, brought in the Jackson Circuit Court, by Schwartz against

Eammel. Kimmel pleaded non assumpsit, upon which issue was

joined, and 7ion assumpsit within five years. This plea was traversed

and an issue to the country; jury and verdict for the plaintiff" for

$2,131 31. Tlie defendant moved for a new trial for the following

reasons

:

1. The suit was brought without the authority of the plaintiff.

2. The plaintiff' is and has been insane since and before the pre-

tended existence of the alleged cause of action.

3. i^To promise to pay within five years was proved.

4. The plaintiff" never knew of the action or cause of action.

5. The verdict is against law and evidence.

The motion for a new trial was overruled. During the progress of

the trial, and after the plaintiff' had gone through \vith the testimony

on his 2>art, the defendant moved the court to exclude the evidence

from the jury, and direct as in case of a nonsuit, which motion the

court overruled, to which opinion of the court the defendant excepted.



DECEMBER TERM, 1828. 139

Kiinmel v. Schwartz.

From the "bill of exceptions, the following is the testimony given ou

the trial by plaintiff: Eli Penrod, a witness for plaintiff, testified

that about two years before the trial he was living at the defendant's

house, when Mrs. Schwartz, the wife of the plaintiff, was there, and

asked the defendant for money, and said that the defendant owed her

for a long time; the sum asked for by Mrs. Schwartz was about

$2,500. The witness understood, from the conversation between them,

that she had let defendant have notes which he had collected, and had

also lent him money ; that during the same conversation, defendant

said he had not the money then, but that he was going to New
Orleans and would get money, and when he returned, if she would

send one of her boys with him to Shawneetown to prove a paper or

some hand-writing, witness did not recollect which, he would pay her,

to which Mrs. Schwartz replied, that the boys did not know anything

about the hand-writing. The witness further stated, that at the time

of this conversation, there were no persons present, but defendant,

Mrs. Schwartz, and witness, and he does not know whether she had

any papers in her hands or not ; that she was there about half an

hour.

Susannah Will testified that she went in company with Mrs.

Schw^artz to see defendant, and that Mrs. Schwartz told defendant, in

the presence of witness, that he owed her the sum of $2,500, and that

she wanted it. To which the defendant replied, yes, but said he had

not the money to pay her. The time of this conversation was about

four years before the commencement of the suit. This witness also

stated, that about two years thereafter, defendant was at her, wit-

ness', husband's house, and in a conversation with witness, defendant

said that he had rented a house in Arkansas for a tavern, and wanted

Mr. Will to move there and keep a tavern, and said he would try to

make up for Mrs. Schwartz $500 or $600. Witness further stated,

that Mrs. Schwartz was the sister of defendant, and that her husband,

the plaintiff, had never been in this State ; that Mrs. Schwartz, with

the family, had lived in it about seven years, apart from the plaintiff,

and that she understood that this claim on defendant w^as for money
that Mrs. Schwartz had lent him.

Conrad Will testified, that in the year 1817 he had a settlement

with defendant, at Kaskaskia, in which he fell in defendant's debt,

and Mrs. Schwartz said she would take witness for her debtor, and
credit defendant with the amount on the $1055 which she had let

defendant have at Pittsburg, which arrangement the defendant agreed

to. He also understood from Mrs. Schwartz that this $1055 had been
settled.
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Geor<::e Schwartz, the sou of the plaintiff, testified, that in the

month of August, 1824, shortly before the commencement of this suit,

he went to the defendant and asked him for the sum of $2,132 37i,

which the defendant was owing them. To which defendant replied,

that that was the sum, but said also, that he had settled it with

George Kimmel ; that the demand against defendant for said sum of

money was created twelve or thirteen years ago ; that his mother,

when in Pennsylvania, had frequently let defendant have money

;

that the amount now claimed was loaned to defendant by his mother,

the plaintiff's wife. On his cross-examination, he stated, that the

plaintiff lived in the State of Pennsylvania, and had not been in his

right mind or capable of doing business since the year 1810 ; that

this suit was commenced by direction of his mother, who has lived in

this State for about seven years, and has been in the habit of transact-

ing business for plaintiff's family both before and since she came to

this State. This witness was objected to, on the ground that he was

the security for the costs of the suit, but the court permitted him to

be released, and another security substituted. Judgment being ren-

dered on the verdict against the defendant, he sued out a wait of

error, and assigned for error,

1. The refusal of the court to exclude the testimony and direct the

nonsuit.

2. In permitting the security for the costs to be released and become

a witness.

LocKWOOD, J.—^This was an action of assum/psit. Tlie defendant

below pleaded non assumpsit and the statute of limitations. On the

trial of this cause, after the plaintiff, Schwartz, had gone through with

his testimony, the defendant moved the court to charge the jury that

the testimony was insufficient, which instruction the court refused to

give, and a bill of exceptions was tendered and signed, containing all

the testimony given in the cause.

The testimony is very loose, confused, and contradictory. After a

careful perusal of it, the mind is left without any satisfactory conclu-

sion as to the real merits of the case. The duty of the court, in a case

thus situated, is very difficult. We are, however, satisfied that injus-

tice has been done, and that the cause ought to be presented to another

jwry.

In a recent case, decided in the Supreme Court of the United States,

they were of opinion that proof that defendant had promised to pay a

debt, barred by the statute of limitations, is insufficient, without evi-

dence of the original consideration of the indebtedness. The promise
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to pay a debt barred by tlie statute only removes the bar, and leaves

tlie case to be proved as if no statute of limitations had been pleaded.

The evidence on this point is very defective. It is impossible to

gather from the proof the precise nature of the original debt. With-

out some clear and distinct evidence of the existence of the oiiginal

demand, it was the duty of the court to have sustained the defendant's

motion for a nonsuit, or given the instructions.

As this case will have to go to another jury, the court lay down the

following as the rule heretofore adopted by this court, as to what

proof is required to take a case out of the statute.

The i^romise to pay must be absolute and unqualified, and is not to

be extended by implication or presumption beyond the express words

of the promise.

Several other objections have been raised to the proceedings in this

cause, but the court do not deem any of them of sufficient importance

to be commented upon, except the objection that the court suffered

the securit}^ for costs to be discharged, and new security taken, and

then permitted the discharged security to testify. This was correct.

Security for costs is in the nature of special bail, except the liability

is not so great, yet bail are often discharged in order to obtain their

testimony.

Tlie judgment must be reversed with costs, and the cause remanded

to the Jackson Circuit Court, where a venii^e de novo must be

awarded.

Judgment reversed.

Eddy and Breese^ for plaintiff in error.

Baker, for defendant in error. ,

State Bank of iLLmois v. Moeeland.

Breese R., 220.

Error to Gallatin.

A scire facias to foreclose a mortgage will lie, though there is no

express promise in the mortgage to pay the money—an indebtedness

dehors the deed may be averred and proven.

Judginent reversed.

Eddy, for plaintiff.
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Adams v. Smith. Clark v. Roberts. Betts v. Menard. Ankeny v. Pierce.

Adams v. Smith.

Breese R., 221.

Error to Franklin.

1. A CONSTABLE, Under an execution against goods and chattels,

cannot enter upon land, and levy upon fruit trees standing and grow-

ing upon the premises.

2. Qvcere. Are nursery trees a part of the freehold?

3. The refusal of a new trial cannot be assigned for error.

Judgment affirmed.
McBoberts and Huhhard^ for plaintiff.

Cowles, for defendant.

Claek v. Roberts.

Breese R., 222.

Error to Montgomery. *

If an affidavit in attachment does not strictly comply with the

requisitions of the statute, the attachment will be quashed on motion.

Judgment reversed.

Mclioberts^ for plaintiff.

Ca/oalry^ for defendant.

Betts v. Menard.

Breese R., 223.

Afjjeal from Randolph.

1. A LAW will not ordinarily be construed retrospectively.

2. Under the administration law of 1823, judgments are preferred

over other debts. Judgment reversed.

Breese^ Cowles, Baker^ and T. Reynolds^ for appellant.

McRoberts^ Young^ and J. Reynolds^ for appellee.

Ankeny v. Plerue.

Breese R., 225.

Apjpeal from Jackson.

A promissory note is not even prima facie evidence of a settlement of otiier demands which existed anterior
to its execution between the same parties.

LocKAvooD, J.—Pierce sued Ankeny, in the Jackson Circuit Court
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on a promissory note. The defendant below pleaded payment, and on

the trial of tlie cause, proved an account for goods sold and delivered

previous to the execution of the note.

Whereupon, the plaintiff below moved the court to instruct the

jury, " that the execution of the note sued on, was evidence of a set-

tlement of all demands due from plaintiff below, to defendant below,

up to the date of the note, unless the defendant had shown, by evi-

dence, that the demands were not settled at the execution of the note ;"

which instructions the court gave, and the defendant below excepted,

and brought the cause into this court by appeal. The only question

presented to this court for its decision, is, whether the instruction

prayed for ought to have been given ? In a case, where the only

proof consists of the production of a note on the one side, and evidence

of an account, anterior to the date of the note, on the other side, it is

very difficult for the court to lay down with precision any general

rale applicable to such cases. The court have not been referred to

any adjudged cases, or any principle of law, analogous to such a state

of facts, nor have they been able to find any authority on the subject.

The court, therefore, in the absence of authority, must decide this

question agreeably to the dictates of justice and common sense. A
knowledge of the manner in which men generally transact their busi-

ness, is necessary, in arriving at a correct conclusion to the question

presented in this case. Experience informs us, that notes are fre-

quently given, as the consideration for a particular trade, without any

reference to the situation of the accounts between the parties—leav-

ing them to b^ettled at some future time, or in some particular man-

ner. And notes, also, are given, on the settlement of accounts, and

for the balance due on such settlement. Is there, tlien, in the deal-

ings among mankind, sufficient uniformity in relation to the execution

of notes, to authorize the court to decide, that a legal presumption is

thereby raised, that all previous demands are released or settled ?

The court believe, from their experience and observation, that injus-

tice would too often be done, if they should sanction such a general

rule.

It is safer to require a party, who resists a demand, upon the ground

that it has been settled or paid, to prove in what manner it was paid.

Slight evidence would, doubtless, be sufficient in this case, to warrant

a jury in raising a presumption, that the account was settled when
the note was executed, but without any proof of a settlement of

accounts and a balance struck, it is presuming too much, to justify the

court in deciding, " that the execution of the note was evidence of a

settlement of all demands due from plaintiff to defendant." "Tlie
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judgment must, therefore, be reversed with costs in this court, and

the cause remanded, with directions to the court below to award a

venii'e de novo.

Judgment reversed.

Cowles, for appellant.

Baker, for appellee.
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Tyler v. The People.

Breese R., 227.

Error to Jefferson,

It is not larceny to appropriate to one's own use, goods or chattels

found in the highway, where the owner is unknown, and there are no

marks, brands, or other indicia of ownership upon the property, {a)

Judgment reversed.

Gatewood^ for plaintiff.

JEady^ for defendants.

(o) Vide Lane ». People, 5 Gilm. E., 306.

Yeenon V. Mat.

Breese R., 229.

Error to Madison.

The refusal of the court below to grant a new trial, cannot be as-

signed for error in the appellate court.

Judgment affirmed.
Starr, for plaintiffs.

Turney, for defendant.

10 1^
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Cromwell v. March.

Ckomwell V. Maech.

Breese R., 230.

Error to Morgan.

1. Under the act of January 6, 1827, an agreement to arbitrate a matter not pending in action, must make the

" s;i6»«. j«6Jo?i," and not the "awarcf," a rule of court.

2. Where this requirement is not complied with, a judgment upon the award is erroneous, and must be re-

versed.

3. But the submission may be regarded as a common law obligation, and enforced accordingly.

LocKwooD, J.—^Tlie facts of this case are, that March and Crom-

well, having several matters of diflference, agreed to arbitrate the

the same, and in their agreement, is the following clause, to wit

:

" Which award is to be entered of record, and made a rule of court

at the next term of the Morgan county Circuit Court, and which

award, when entered, is to have the force and effect of a judgment."

Subsequent to the making of the award, March served notice of his

intention to apply for a judgment on the award, and the Circuit

Court of Morgan county gave judgment by default, at the April

term, 1829, on the award. A writ of error has been brought to

reverse this judgment. Several errors have been assigned, but the

court only deem it necessary to decide, whether the Circuit Court

had jurisdiction over the case, so as to give any judgment on the

award. By the "• act regulating arbitrations and awards," passed

January 6th, 1827, it is enacted, that " where persons are desirous to

terminate disputes by arbitration, agree that their submission to

arbitrate, shall be made a rule of the Circuit Court," and " insert

such, their agreement, in the submission, or in condition of the bond
or promise ;" which agreement on producing an affidavit of the due

execution thereof, and filing it in court, may be entered of record,

and a rule of court shall thereupon be made, that the parties shall

submit to, and be finally concluded by such arbitration. It is further

enacted, " that where the award shall be for the payment of money
only, the same being returned into, and accepted by the court, judg-

ment shall be rendered thereon for the party in whose favor the

award is made, to recover the sum awarded to be paid to him,

together with the costs of arbitration, and the costs of court," etc. It

is contended, that the agreement, that the " award " shall be made a

rule of court, does not bring the case within the statute. The English

statute on this subject contains the same phraseology, " that the

consent expressed in the bond or agreement, must make the submis-

sion a rule of court," and under their statute it was decided, if the

•agreement be to make the award a rule of court, it is not within the

act. 2 Sellon's Practice, 244, cites Strange, 1178. Upon the autho-
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rity of tills case, the court are of opinion, that the Circuit Court of

Morgan county erred in taking cognizance of the case. The judg-

ment must therefore be reversed with costs. In giving this judgment,

the court do not express any opinion as to the validity of the award.

The arbitration and award, will therefore stand, and the riglits of the

parties under them, in the same manner as if no judgment had been,

rendered on the award.

Judgment reoersed.

Breese and McConnell, for plaintiff in error.

W. Thomas^ for defendant in error.

HuMPHKEYS V. Collier.

Breese R., 231.

Appeal from RandolpTi.

1. The lex loci contractus must govern as to the liability of the

assignor of a promissory note.

2. K the lex loci requires diligence by suit, such diligence must be

proved by the record.

3. If diligence is to be excused by showing that a suit would be

unavailing, and the proof in support of this excuse is a legal insolvency

of the maker, it must be shown by the record of insolvency. Oral

evidence is inadmissible.

4. The court has no power to instruct a jury as to the weight of

evidence.

Judgment reversed.

Hall, for appellant.

Breese, for appellees.

Ingalls v. Allen.

Breese R., 233.

Appeal from Morgan.

1. In slander, the words must be proved as alleged in the declara-

tion.

2. "Where the declaration charges a positive slander, and the proof
is in the disjunctive ; one branch of the slanderous words imputing a

crime, and the other an act which may be innocent, the declaration

cannot be sustained.

Judgment reversed.
McRolerts, for appellant.

McConnell and Thomas, for aj^pellee.
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Sims V. Klein. Doe v. Hill.

Sems V. Klein.

Breese R., 234.

Appeal frovn Morgan.

1. Feaud vitiates every contract.

2. Every false affirmation does not constitute a fraud.

3. A plea to an action upon a note, alleging tliat tlie consideration

of it was that tlie plain dff affirmed that he was the owney of certain

hogs and cattle, and that they were worth $300, when in truth and in

fact the plaintiff did not at the time own so many hogs and cattle,

and they were not worth the sum named, is bad on demm-rer, because

it does not aver that the plaintiff used any means to circumvent and

defraud the defendant.

4. A plea of fraud must specify the acts of fraud ; a general allega-

tion is insufficient.

5. A plea of failure of consideration must show wherein the failure

consists.

6. The Illinois statute enumerates four grounds of defence to a

promissory note: 1, No consideration; 2, A total failure of the con-

sideration ; 3, A partial failure of the consideration ; and -i. Where
fraud and circumvention have been used in obtainmg the note.

Judgment reversed.

Doe -y. Hill.

Breese R., 236.

Agreed Case from Monroe.

1. In ejectment the plaintiff must recover, if at all, upon the strength of his otto title, and not upon the weak-

ness or insuflficiency of the adversary right.

2. Where, in an action to try the right, the title of each party is derived from a common source, neither party

can dispute the origin of their common title.

8. Virginia was originally the owner of the northwestern territory.

4. Virginia ceded her title to the United States, March 1, 17S4.

5. In the deed of cession, the then inhabitants were entitled to a covfirmation of their possessions and titles,

without reference to their validity under the laws of France, from whence their rights were originally

derived.

6. Congress, in accepting the cession from Virginia, obligated itself to confirm and secure these possessions

and titles to the occupant or inchoate owner.

7. A revolution, conquest, treaty, cession, or other act, cannot, without express terms, divest the rights of the

owners or possessors of the soil.

8. Equity impels the existing government, which derives a general title to the soil of a State, province, or ter-

ritory, to make provision for the security of the private rights of the inliabitants of a conquered, revolu-

tionized, or ceded country.

9. And when the new government legislates to confirm the title of the inhabitants of such a country, every
intendment will be niade in behalf of the inhabitants in construing the act and all subsequent grants.

10. A sub36<iuent fioatinij grant by the new government will not be so construed as to interfere with the
amcient rights of the inhabitants.
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11. The courts, in constniJng the sutisequent grant, will look to the documentary history of tlie new govern-

meut, in orilor to ascertain its intention as to the ancient rights.

12. Wliere an Aci of Congress authorizes the governor of such newly-acquired territory to examine and con-

firm the titles of the ancient settlers, his deed of confirmation Is conclusive evidence of title.

13. Every executive and legislative act will be liberally construed in behalf of the original settlers.

14. Wliere ])articular settlements or districts of country are designated in the deed of cession and Acts of

Congress, and a subsequent act of the federal legislature extends the right of the ancient inlial/ltants be-

yond the settlement or district, the subsequent act will be enforced by the judiciary.

15. Statutes are to be construed \vi pari materia.

16. The intention of the legislative department is to be regarded in all cases independent of the words.

17. History may be consulted in construing acta of legislation.

18. A confirmatory deed under a deed of cession and an Act of Congress dispenses with the necessity of proving

any other or more ancient title in the confirmee.

19. A voidable estate may be confirmed.

20. The confirmor, when under a legal or equitable obligation to make a confirmation, is estopped by the deed

of confirmation from disputing the title of the confirmee.

21. A subsequent grantee of the confirmor, with notice, express or implied, of the act of confirmation, takes

his rights subject to the rights of the confirmee.

22. Congress cannot nullify a confirmation made by one of their agents in pursuance of law ; but they have

not attempted to do so in this case.

28. The chief land office of the federal government has no power to do an act contrary to law.

24. A patent or deed of confirmation from a government cannot be impeached collaterally, but only by scir^

facias or proceeding in equity.

25. A special verdict was in this case sustained.

26. A government deed of confirmation will operate as a release of title.

27. The government may be estopped by its grant, when issued in pursuance of legislative authority.

28. Presumjitions will, in special cases, be indulged in against a goverimient.

29. When the plaintiS' obtains a decision of the Supreme Court in favor of his title, and the defendant has

made improvements upon the land recovered, the cause, upon reversal at the instance of the plaintiff, will

be remanded for further proceedings under the betterment, or occupying claimant law.

30. The governments of this country are restrained by law, and possess no absolute power, except such as the

Constitution expressly confers upon them.

LocKwooD, J.—This is an action of ejectment, commenced in the

Monroe Circuit Court, for the recovery of a tract of land situate in

Monroe county. On the trial, a special verdict was found, which

contains in substance the following facts : That on the 12th day of

February, 1799, Arthur St. Clair, then governor of the territory north-

west of the river Ohio, granted his deed of confirmation or patent, to

Nicholas Jarrot, to the premises set out in the plaintiff's declaration,

which deed of confirmation, is as follows, to wit

:

" Territory of the United States northwest of the Ohio. Arthur

St. Clair^ governor of the territory of the United States northwest of

the Ohio, to all persons who shall see these presents, greeting

:

"Know ye, that in pursuance of the acts of Congress of the 20th of

June, and 28th of August, 1788, and the instructions to the governor

of the said territory, of the 20th of August of the same year, the

titles and possessions of the French and Canadian inhabitants, and

other settlers in the Illinois country, and at St. Yincennes, on the

Wabash, the claims to which have been by them presented, have

been duly examined into, and JiTicholas Jarrot lays claim to a certain
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tract or parcel of land, lying and being in the county of St. Clair, and

bounded in manner following, to wit : (here the governor's confirma-

tion sets out the boundaries :) to which, for anything apj^earing to the

contrary, he is rightfully entitled, as assignee of Philip Angel. Now,
to the end, that the said Nicholas Jarrot, his heirs and assigns, may
be forever quieted in the same, I do, by virtue of the acts and instruc-

tions of Congress before-mentioned, confirm unto Nicholas Jarrot, his

heirs and assigns, the above described tract or parcel of land, lying

and being in the county of St. Clair, and containing 7T8 acres and

131 perches, together with all and singular, the appurtenances what-

soever, to the said described tract or parcel of land with the appurte-

nances, to him, the said Nicholas Jarrot, to have and to hold, to the

only proper use of the said Nicholas Jarrot, his heirs and assigns for-

ever : saving, however, to all and every person, their rights to the

same or any part thereof, in law or equity, prior to those on which the

claim of the said Nicholas is founded.

" In testimony whereof, I have hereunto set my hand, and caused the

seal of the territory to be afiixed, at Cincinnati, in the county of Ham-
ilton, on the 12th day of February, a.d. 1Y99, and of the Indepen-

dence of the United States the 23d.

" Aethuk St. Clair.

" Registered : William IT. Harynsmi, secretary of the territoiy. Ee-

cordedleth of October, 1804."

The verdict further finds, that on the second day of January, 1801,

Jarrot conveyed the above-mentioned premises, by deed of bargain

and sale, to one George Lunceford. That the lessors of the plaintift',

are the only heirs at law of said George Lunceford ; that the premises

mentioned in the governor's confirmation, were surveyed by Daniel

McCann, who was lawfully authorized to survey such claims, and was

afterward surveyed by Wm. Rector, deputy surveyor of the United

States, for the said George Lunceford, prior to the year 1812. Tlie

jury also find, that after the above-recited confirmation and surveys

were made, that the board of commissioners at Kaskaskia, who were em-

powered by the act of Congress, bearing date the 20th day of February,

1812, to revise and reexamine the confirmations to land made by the

governor of the Northwest Territory, did, in pursuance of the said act,

after an examination of the said claim, make a report thereon to the

government of the United States, whereupon, the government of tlie

United States, by its proper officers, did reject the same.

The jury also found, that the said premises were afterward exposed

to public sale by the government of the United States, and that the
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defendant, Samuel Hill, became tlie purchaser of about 320 acres

thereof, and has paid therefor, and obtained a patent from the United

States.

Now, if the court should be of opinion, that the law of the case is

with the defendant, then the jury find him not guilty ; but if the court

should be of opinion, from the whole statement of facts here found,

that the law is in favor of the plaintifi^, then the jury find the defen-

dant guilty of the trespass in the declaration mentioned, and assess

the plaintifl"'s damages at one cent. On this verdict, the Circuit Court

rendered judgment for the defendant, and the cause is brought into

this court by consent. On the part of the plaintifi", it was contended :

1. That the governor h?id fiill power to make the confirmation, and

thereby, a title in fee simple in the premises, was vested in Nicholas

Jarrot, which no subsequent act of the government of the United

States, could divest.

2. Tliat Congress had, by their legislation, recognized the confirma-

tions, and thereby had, if there was any defect of power in the gover-

nor, made his acts valid.

On the part of the defendant, it was urged :

1. That the governor had no power to make the confirmation.

2. That he had exceeded his authority.

3. That Congress have the power, admitting the governor acted in

pursuance of law, to nullify his acts.

4. That the verdict is defective, because it does not appear that the

premises lie within the limits prescribed by the resolution of Congress,

passed in 1Y88 ; and

5. Because the verdict does not find that plaintifi" had a previous

estate, for the confirmation to act on.

I propose to examine the correctness of the several positions ad-

vanced by the counsel for each of the parties. It was conceded on

the argument that the United States were the original proprietoi"S,

and the source from whence the title of both parties were derived to

the premises.

It is a principle in the action of ejectment, that, let the defendant's

title be ever so defective, still, it is incumbent on the lessors of the

plaintiff to furnish evidence of a good title in themselves. Has such

evidence been produced ? In order fully to understand the nature of

the title exhibited on the part of the lessors, it will be necessary to

take a concise view of the history of this country, and the legislation

growing out of it.

The whole territory north of the river Ohio, and west of Pennsyl-

vania, extending northwardly to the northern boundary of the United
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States, and westwardly to the Mississippi River, was claimed by Vir-

ginia, to be within her chartered limits, and daring the Revolutionary

war, her troops conquered the country, and Virginia came into the

possession of the French settlements situated on the Mississippi River.

jS^ew York, Connecticut and Massachusetts, also claimed portions of

the same territory. Other States, whose limits contained but small

portions of waste and uncultivated lands, contended, that a portion

of the uncultivated lands claimed by Virginia, New York, etc., ought

to be appropriated as a common fund to pay the expenses of the war.

Congress, to compose these conflicting claims and opinions, recom-

mended to the States, having large tracts of waste unappropriated

lands in the western country, to make a liberal cession to the United

States of a portion of their respective claims, for the common benefit

of the Union. Virginia, in pursuance of this recommendation, on the

'Ist of March, 1784, yielded to the United States, all her right, title

and claim to the territory northwest of the river Ohio, upon certain

conditions.

One of the conditions contained in the deed of transfer from Vir-

ginia to the United States, and acceded to by the United States, is as

follows :
" That the French and Canadian inhabitants, and other set-

tlers of the Kaskaskias, St. Vincents, and the neighboring villages,

who have professed themselves citizens of Virginia, shall have their

^possessions and titles confirmed to them, and be protected in the enjoy-

ment of their rights and liberties," The acceptance on the part of

the United States, of the deed transferring this country, imposed on

them the duty, to have the possessions and titles of the inhabitants

of the country, confirmed to them ; but no steps were taken by Con-

gress, relative to this subject, until the year 1TS8, when George Mor-
gan and his associates presented a memorial to Congress, proposing

to purchase a large tract of land in Illinois, on the Mississippi River,

including all the French settlements on that river, and the premises

in question.

On this memorial, a committee of Congress made a detailed report

to that body, on the 20th June, 1788, which was agreed to by Con-

gress, and thereby, the recommendations of the report became a law,

such being the manner in which Congress, under the confederation,

enacted laws. See 1st vol. Laws of United States, 580.

The committee, in their report, say, that " they are of opinion, that

from any general sale which may be made of the lands on the Missis-

sippi, there should, at least, be a reserve of so much land, as may
satisfy all the just claims of the ancient settlers on that river, and that

they should be confirmed in the possession of such lands, as they may
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have had at the beginniug of the late revohition, which have been

allotted to tliem, according to the laws and usages of the governments

under which they have respectively settled." The committee then

recommend, that separate tracts be reserved, embracing within their

limits all the claims of the inhabitants, as was supposed, for satisfying

the " chiims of the ancient settlers," and for donations, " for each of

the families now living at either of the villages of the Kaskaskias, La
Prairie du Rocher, Kahokia, Fort Chartrcs, and St. Phillips."

They further recommended, " that measures be immediately taken

for confirming, in their possessions and titles, the French and Cana-

dian inhabitants, and other settlers on those hmds, who, on or before

the year 1783, had professed themselves citizens of the United States,

or any of them, and for laying off the several tracts which they

might rightfully claim, within the described limits." The report

concludes as follows :
" That whenever the French and Canadian

inhabitants, and other settlers aforesaid, shall have been confirmed in

their possessions and titles, and the amount of the same ascertained,

and the three additional parallelograms for future donations, and a

tract of land one mile square on the Mississippi, extending as far

above, as below Fort Chartres, and including the said Fort, the build-

ing and improvements adjoining the same, shall be laid oif ; the whole

remainder of the soil, within the reserved limits above described,

shall be considered as pertaining to the general purchase, and shall

be conveyed accordingly." " That the governor of the western terri-

tory, be instructed to repair to the French settlements on the Missis-

sippi, at and above the Kaskaskias : That he examine the titles and

possessions of the settlers, as above described, in order to determine

what quantity of land they may severally claim, which shall be laid

off for them, at their own expense / and that he take an account of

the several heads of families, living within the reserved limits, in

order that he may determine the quantity of land that is to be laid

off in the several parallelograms, which shall be laid off accordingly

by the geographer of the United States, or his assistant, at the

expense of the United States."

This report was, subsequently, re-committed to a committee, who,

on the 28th of August, 1788, reported to Congress some alterations in

the terms of the contract between Morgan and his associates, and the

United States, but no essential variations were made in relation to

the French and other settlers on the land, except as follows :
" Tliat

in case there are any improvements, belonging to the ancient French
settlers, without the general reserved limits, the same shall also be
considered as reserved for them in the sale now proposed to be
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made." This report was adopted "by Congress. It may be here

remarked, that the contemplated sale to Morgan and others was

never effected. On the report of another committee, instructions

were given by Congress to the governor of the western territory,

dated 29th of August, 1788, from which I make the following extracts

:

" Sir : You are to proceed without delay, except while yon are

necessarily detained by the treaty now on hand, to the French settle-

ment on the river Mississipi^i, in order to give dispatch to the several

measures which are to be taken, according to the acts of the 20th

June last, and the 28th inst., of which a copy is inclosed for your

information." " When you have examined the titles and possessions

of the settlers on the Mississippi, in which they are to be confirmed^

and given directions for laying out the several squares, which the

settlers may decide as they shall think best among themselves, by
lot, you are to report the whole of your proceedings to Congress."

Whether the governor took any immediate steps to perform the

duties enjoined on him by this letter of instructions, and the acts of

Congress of the 20th June and 28th of August, 1788, does not appear

from the verdict, and I am not acquainted with any public document,

to ascertain the fact. But, that Congress did not consider, that the

power of the governor should cease upon his failure to " proceed with-

out delay " to attend to his business, is evident from the act of Con-

gress, entitled, " An act for granting lands to the inhabitants and set-

tlers at Yincennes, and the Illinois country, in the territory northwest

of the Ohio, and for confirming them in their possessions," passed 3d

March, 1781.

From a hasty j^erusal of this act, it might be inferred, that it was

intended as a substitute for the acts of the 20th June, and 2Stli

August, 1788, and, consequently, a virtual repeal of them. I am,

however, satisfied from a careful perusal of the act, that such was

not the intention of Congress, but that this act was intended to

embrace cases, not included in the former acts, and repeals a part of

the act of 28th August, 1788. That this is the object of this act,

will appear from the following abstract of the difi'erent sections

:

Section one, gives 400 acres to each of those persons, " who, in 1783,

were heads of families at Yincennes, or in the Illinois country on the

Mississippi, and who, since that time, have removed from one of the

said places to the other." This section gives the donation, notAvith-

Btanding a removal from one place to another. By the second sec-

tion, heads of families at Yincennes, and the Illinois country in 1783,

who afterward removed without the limits of the territory, are, not-

withstanding, entitled to the donation of 400 acres, made by a resolve
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of Congress, on the 29th of August, 1788, and the governor is directed

to " cause the same to be laid out, for such heads of families or their

heirs, and to cause to be laid off and confirmed to such persons, the

several tracts of land which they may have possessed, and which,

before the year 1783, may have been allotted to them, according to

the laws and usages of the government under which they may have

respectively settled. Provided, That if such persons, or their heirs,

do not return and occupy the said land within five years, such land

shall be considered as forfeited to the United States."

One branch of this section gives the donation of 400 acres, not-

withstanding the settler had moved out of the territory; and the

other branch, authorizes a confirmation of lands that may have been

possessed, according to the laws and usages, by allotment, but with-

out a legal title to the fee. But in both cases, the grant to be for-

feited, in case the settler or his heirs, do not return and occupy said

lands, in five years.

This section cannot be considered a compliance with the obliga-

tion resting on Congress, to confirm the French settlers in their pos-

sessions and titles in pursuance of the deed of cession from Yirginia.

The confirmation contemplated by the cession, was an absolute assur-

ance of the land to these persons, whether they occupied them or not.

The third section of the act relates to other matters.

The fourth section is as follows :
" That where lands have been

actually imjproved and culti'vated, at Yincennes, or in the Illinois

country, under a supposed grant of the same, by any commandant or

court, claiming authority to make such grant, the governor of the

said territory, be, and he is hereby empowered, to confirm to the

persons who made such improvements, their heirs or assigns, the

lands supposed to have been granted as aforesaid, or such parts

thereof, as he, in his discretion, may judge reasonable, not exceeding,

to any one person, 400 acres." This section, evidently embraces only

such cases as from defect of power in the granting authority, left the

settler without any valid title to support his possession, and, hence, it

only operates on cases where the settler had actually improved and cul-

tivated the land, and limits the extent of the confirmation to 400 acres.

Tliis, clearly, is not the confirmation contemplated by the deed of

cession. The deed of cession intended to secure the inhabitants in

their titles, whether they cultivated the land or not, and whatever
might be the extent of their claim. This section, then, does not

embrace the possessions and titles contemplated by the deed of

cession. Tlie 5th, 6th and 7th sections, relate to other matters.

The eighth, and last section, repeals, " so much of the act of Con-
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gress of 28th August, 1788, as refers to the location of certain tracts

of laud directed to be run out, and reserved for donations to the

ancient setters in the Illinois country ;" and " the governor of the said

territory, is directed to lay out the same, agreeably to the act of Con-

gress of the 20th of June, 1788." This section clearly recognizes the

act of 20th June, 1788, as in full force. From this review of the act

of 1791, it will be perceived, that all its provisions are in addition, and

not repugnant to, nor in lieu of, the provisions of the act of the 20tli

of June, 1788.

That portion of the act of 1788 that relates to the confirmation of

the titles of the settlers, was in compliance with the obligation of

duty ; the act of 1761 was prompted by a spirit of liberality toward

persons who had recently, by the fate of war, become subjects and

citizens of a government to which they were strangers, and was, no

doubt, intended to conciliate and secure their attachment to the

United States. If, then, the act of June 20th, 1788, is to be regarded

as in force, notwithstanding the act of 1791, what power did it confer

on the governor of the l^orthwestern Territory ? Doubtless, upon the-

change that was effected in the government, when the French settle-

ments were conquered by the troops of Yirginia, many fears would

be excited in the minds of the inhabitants, that the grants that had
been made to them by the French and British governments, would
not be recognized by their conquerors. To allay any such fears, was
probably the reason that induced Yirginia to require the confirma-

tions of the titles and possessions of the French settlers ; and to effect

so desirable an object, some act was required to be performed in pais,

which would completely quiet all apprehensions. Could this be

done by anything short of an acknowledgment, on the part of the

United States, that they never would disturb such titles and posses

sions, as their agent should determine to be valid ? A deed of con-

firmation, or patent, would release all the interest of the United

States in the titles and possessions of the settlers, and effectually

answer the Avise and benevolent object that Yirginia, doubtless, had

in view, in requiring that the United States should confirm these

titles and possessions.

That Congress intended to clothe the governor with power to make
confirmations of the possessions and titles of the French inhabitants

of the Illinois country, is sufficiently apparent, from the language of

the acts and instructions of 1788. Should any doubt, however, exist

on the subject, the act of 1791, being a subsequent exposition of their

intention and meaning, would remove it. By the fourth section of

the act of 1791, " where any lands have been actually improved and
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cultivated, at Yincennos, or in tlie Illinois country, under a supposed

grant of the same, by any commandant or court claiming authority to

make such grant, the governor of tlie said [northwest] territory,

hereby is empowered to confirm to the persons who made such im-

provements their heirs or assigns, the lands supposed to be granted as

aforesaid, or such parts," etc.

That the governor should, be empowered to confirm claims which

rested on the liberality of Congress only, and not those founded on

previous right, and which the United States were bound to confirm

by a solemn compact, is so inconsistent with reason, that Congress

ought not to be supposed to have intended any such distinction. A
reference to this statute, being in pari materia^ is proper, to ascertain

the probable intention of Congress, if the acts and instructions of

1788, are not sufiieiently clear in themselves.

That other statutes on the same subject, may be consulted in

construing what is doubtful, see 4 Bac. Abr., 647, 1 Kent's Comm.,

page 433.

The intention of the legislature should also be regarded, though

seeming to vary from the letter. 4 Bac. Abr., 643. From the letter

and spirit, then, of the acts of 1788, and the instructions of the same

year, it appears sufiieiently clear, that the governor had j)Ower to

make deeds of confirmation to the French, and other inhabitants of

the Illinois country.

These deeds of confirmation, must also be considered, at least, as

prima fade evidence that they were rightfully made. The governor

was authorized to confirm to the settlers their possessions and titles,

and if his acts are not to be regarded, prima facie^ as honestly and

fairly done, what benefit would result to the settlers ?

If, in order to show their deeds of confirmation, they must first

give evidence of the title to their land, then the confirmations of the

governor would be a farce, and the settlers would, have been at the

expense of surveying their lands for no useful purpose. But in truth,

these confirmations were to be a benefit to the United States, as well

as to the settlers. For, by the settlers surveying their lands, and

exhibiting their claims to the governor, the United States became

apprised of the extent of those claims, and were thus enabled to

ascertain what lands remained to them subject to be sold. It was

a convenient mode of dividing the lands of individuals, from the lands

of the nation, and as an inducement for the settlers to survey their

claims, and adduce their titles to the governor, he was authorized,

should he, upon examination, find them honest and fair, to relinquish

all claim on the part of the United States to those lands. " A con-
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firmation, at common law, is of a natm^e nearly allied to a release,

and is a conveyance of an estate or right m esse, whereby a voidable

estate is made sure and unavoidable, or, whereby a particular estate

is increased," 2 Bl. Com., 325. Upon this definition of a confirma-

tion, the conflrmor, or those claiming under him, would not be per-

mitted to deny the preexisting estate in the confirinee. The confirmar^

and those claiming under him, would be estopped by his deed. But

from an examination of the several acts of Congress relative to

governor's confirmations, a higher character has been given them,

than that of mere confirmations.

By the fourth section of the act, entitled, " An act supplementary

to an act, entitled, an act making provision for the disposal of the

public lands in the Indiana territory, and for other purposes," passed

3d March, 1805, it is enacted, " That the lands lying within the

districts of Yincennes, Ivaskaskias, and Detroit, which are claimed by
authority of French or British grants legally executed, or by virtue

of grants issued under the authority of any former act of Congress,

by either of the governors of the northwest, or Indiana territories,

and which have already been surveyed by a person authorized to

execute such surveys, shall, whenever if shall be necessary to re-

survey the same for the purpose of ascertaining the adjacent vacant

lands, be surveyed at the expense of the United States, any act to the

contrary notwithstanding." 3d vol. Laws U. S., 671. As I have been

unable to find any act of Congress which gave to the governors of the

Northwest Territory, any power to make " grants," except the acts of

1788, and the act of 1791, I thence infer, that the " confirmations,"

contemplated by those acts, were regarded by Congress in the nature

of grants, so far as the United States were concerned ; and if grants,

a subsequent sale of the granted lands by the United States, although

followed by a patent, is void. In the act entitled, " An act respecting

the claims to land in the Indiana Territory and State of Ohio," passed

21st of April, 1806, the confirmations authorized by the acts of 1788

and 1791, are called "patents," and this, probably, is the more

correct name by which to designate the instruments granted by the

governors, under the acts of 1788 and 1791.

The second proposition of the plaintiff is, that Congress had recog-

nized by their legislation the confirmations, and thereby, had, if there

was any defect of power in the governor, made his proceedings valid.

The authority of the governor to confirm the titles and possessions of

the settlers under the acts of 1788, and the act of 1791, continued

until the 26th of March, 1804, a period of nearly 16 years, when a

board of commissioners were appointed to sit at Kaskaskia, to hear
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proof relative to British and Frencli grants, and report to the

Secretary of the Treasury.

This board virtually superseded the powers of the governor. But

nothing appears from the acts of Congress, in disapprobation of the

proceedings of the governor, until the passage of an act on the 20th

February, 1812, which authorized the register and receiver of the

land office at Kaskaskia, and another person to be appointed by the

President of the United States, to examine and inquire into the vali-

dity of claims to land, in the district of Kaskaskia, which are derived

from confirmations made, or pretended to be made, by the governor

of the Northwest and Lidiana territories respectively, " and they shall

report to the Secretary of the Treasury, to be laid by him before Con-

gress at their next session, their opinion on each of the claims afore-

said." It will be recollected, that the governor was directed, by the

instructions of the 29th of August, 1788, to report his proceedings to

Congress, and it is fair to presume, that he kept Congress, from time to

time, advised of his doings, for Congress had the subject repeatedly

before them, and passed several acts, which, if they do not expressly

sanction the proceedings of the governor, do so impliedly ; at all

events, as the governor continued to act for so long a period, with at

least the tacit approbation of Congress, and his acts, remaining unim-

peached for a period of more than 20 years from the time his

authority commenced, and the lessor's ancestor being an innocent

purchaser, the soundest principles of policy, as well as of good faith,

require, that the governor's " confirmations" should be considered, at

least, prima facie, valid. Upon both grounds, then, the plaintiffs are

entitled to recover, unless the defendant has shown an older title de-

rived under a French or British grant, or some fact that will invali-

date the deed of confirmation offered in evidence on the part of the

plaintiff's. The first objection urged against the plaintiff's right to re-

cover, is, that the governor had no power to make the confirmation.

But if the views above taken are correct, the governor was authorized

by the resolutions and instructions of June and August, 1788. The

second objection is, that the governor exceeded his authority. It was
urged in support of this objection, that if the governor had power to

confirm, he was limited to 400 acres.

From the review, however, of the act of 1791, it appears that the

limitation of 400 acres, applies only to donations and defective claims,

and not to confirmations of valid preexisting rights. The third

objection is, that Congress have the power to nullify the acts of the

governor, admitting he had power to make confirmations.

This position is too outrageous in a goverment of laws, to merit

any consideration. Congress have not, however, exercised any
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such power. The act of 1812, only authorized the register and

receiver to inquire into the validity of the governor's confirmations,

and were to report their opinion to the Secretary of the Treasury, who
was to lay the same before Congress, and it does not appear, that

Congress ever passed any law on the subject of those confirmations,

on which the commissioners reported an unfavorable opinion. The

Secretary of the Treasury, however, considered these confirmations

void, and dii'ectcd the sale of the land. But the secretary had no

power to order the sale of any lands, except those belonging to the

United States. If the governor's deeds of confirmation, or patents,

were obtained by fraud or misrepresentation, the deed of confirma-

tion or patent is good, until set aside by due course of law. The

remedy of the second patentee in such cases, is, by scire jfacias, or a

bill, or information in a court of chancery. See the case of Jackson

V. Lawton, 10 Johns. Rep., 23, where it was decided, that " If a

patent has been issued by fraud, or on false suggestion, unless the

fraud or mistake appears on the face ot the patent itself, it is not

void, but voidable only, by suit for that purpose." The fourth objec-

tion is that the verdict is defective, because it does not appear that

the premises lie within the limits prescribed by the resolutions of

Congress, passed in 1788. The answer to this objection is, that such

proof was unnecessary, for by the resolution of 28th of August, 1788,

the improvements of the settlers " were reserved for them," whether
" the improvements were within, or without, the reserved limits."

The last objection is, that the verdict does not find that the con-

firmee had a previous estate in the premises for the deed of confirma-

mation to act on.

I am clearly of opinion, for the reasons heretofore given, that the

confirmation was a release of the interest of the United States, and

that the presumption was, that the deed of confirmation was made in

a case authorized by the resolutions of June and August, 1788. If

the governor's patent is to be considered as a technical deed of con-

firmation, then the confirmor, and all claiming under him, are

estopped. Upon the whole, the law arising on the special verdict^

being in favor of the lessors of the plaintifi's, the judgment of the

Circuit Court must be reversed with costs, and the cause remanded to

the Circuit Court of Monroe county, with directions to enter judgment

for the plaintifis agreeably to this opinion, and the Circuit Court of

Monroe county will make such order in relation to improvements on

the premises, if any there are, as the statute, and the facts of the case

will warrant. Judgment reversed.

J. Reynolds^ for plaintiff.

Ford^ for defendant.
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Earnst V. Earnst.

Breese R., 247.

Aj)peal frowj Fayette.

This case arose under an obsolete statute^ and the only points

decided were,

1. That a debt due to the Old State Bank, was a debt due to the

State of Illinois, and

2. That the State, by act of legislation, might release its own debt.

Decree revm'sed.

Brown^ for appellant.

Gowles^ for appellee.

McLean v. Emerson.

Breese R., 250.

Ajp2)eal from Gallatin.

1. Obsolete statute. A replevy bond, payable to the plaintiff,

instead of the sheriff, is valid.

2. A replevy bond in more than double the amount of the judg-

ment, as required by statute, is valid.

3. It is not error to include in the replevy bond the costs of the

sheriff.

Judgment affirmed.

Eddy, for appellant.

Gatewood, for appellee.

Duncan v. Fletcher.

Breese R., 252.

1. Parties may by contract, submit to an arbitration, and provide

that a judgment of the Circuit Court may be entered upon the award.

2. If the parties have legal objections to the award, and fail to

make them before the Circuit Court, the Supreme Court will not

reverse the judgment.

3. If an award is not made under the statute, there is no necessity

for swearing the arbitrator, if made under the statute the Supreme
Court will presume that he was sworn.

4. "Where no fraud is averred and proven, the Supreme Court will

presume that the award was regular.
'^

11
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6. Where the submission requires the hearing to take place, or the

award to be made on a particular day, and there is no evidence as to

the day when the duty was performed, the Supreme Court will pre-

sume that it was on the day named.
Judgment affirmed.

Ball, for plaintiff.

Brown^ for defendant.

/
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Phelps v. Young.

Breese R., 255.

Aptpeal from Adams.

1. An attachment lies under the statute against a non-resident of

the State, and no other allegation than that of non-residence is neces-

sary in the affidavit.

2. Tlie statute requires that the '•'•nature and amounf'' of the in-

debtedness shall be stated in the affidavit. Tliis requisition is com-

plied with by stating that the defendant " is indebted to the plaintiff

in the sum of $1,400 hy his certain instrument of writing^ signed ly

himself.''''

3. The declaration will aid a defective affidavit in attachment.

4. Where no objection is made to an affidavit in attachment iu the

inferior court, but little favor will be shown to it in the appellate

court.

5. Where the evidence of a witness is material, and the party de-

sires to take his deposition de bene esse, an affidavit filed in the court

where the cause originated after an order changing the venue, but

before the removal of the record, is legal.

6. AVhere a notice is given to take a deposition before a particular

officer, and before the time fixed the officer dies, his successor in office

may perform the duty.

168
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Phelps V. Young. People v. Slayton. Rust v. Frothingham.

7. But a new notice, stating the casualty, and fixing the same day,

hour, and place, mentioned in the original notice, and naming another

officer who has power to administer oaths, will be sufficient, notwith-

standing the apparent irregularity.

8. Upon a change of venue, but before the record is transmitted,

the computation of time and distance, under the deposition act, is to

be regulated with reference to the court in which the cause origi-

nated.

Judgment ajfftrmecC,

W. Thomas, for appellant.

Strode and Cavalry, for appellee.

People v. Slayton,

Breese R., 257.

Error to Adams,

A SUKETY IB not bound by a recognizance for the appearance of the

indictee in a criminal cause, where the latter has neither been arrested

upon process, or voluntarily appeared to the indictment.

Judgment affirmed.

Forquer, for plaintiflfs.

Cavalry, for defendant.

HusT V. Fkothingham,

Breese R., 258.

Error to Monroe.

1. A variance between the writ and declaration cannot be taken

advantage of upon a demurrer to the declaration.

2. Irregular or erroneous process may be quashed on motion.

3. Debt upon judgment—plea nul tiel record—a variance between

the record and judgment cannot be determined by the Supreme Court

unless the record is embodied in a bill of exceptions.

4. The record of the judgment of a sister State is conclusive evi-

dence of a debt, unless it is impeached for fraud, or by a want of

jurisdiction in the court which pronounced the judgment,

5. Recitals in the record of a judgment are conclusive upon the

defendant. If the record shows that he appeared in person, or by
attorney, or that he had been regularly served with process, he can-

not by plea contradict the record, but is estopped b}^ the recital or

return.
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Rust V. Frothingham. Clark v. Ross. Ellis v. Snider. Wells v. Hogan.

6. An appearance by attorney is valid, though he had no authority

to appear. Tlie remedy of the party injured is against the attorney,

and he cannot dispute the appearance in a collateral action.

7. In debt upon a judgment, no writ of inquiry is necessary.

Judgment ajflrmed.

Semple and JBreese, for plaintiff.

Cowles^ for defendants.

Clakk v. Ross.

Breese R., 261.

Error to Adams.

1. An appeal lies only, where the judgment is for $20, exclusive

of costs, or relates to a franchise, or freehold.

2. The same rule applies to a writ of error, {a)

Writ of Error dismissed.

McConnel, for plaintiff.

Caval/ry^ for defendant.

(a) Overruled in Bowers ©. Green, 1 Scam. R., 42.

Ellis ii. Snidek.

Breese R., 263.

Appeal from Union.

The demand of the plaintiff governs the jurisdiction of a justice of

the peace. Therefore,

Where the plaintiff claims only $100, and his witness swears to a

debt of more than $100, the justice has jurisdiction.

Judgment reversed.

Breese^ for appellant.

Wells v. Hogan.

Breese R., 264.

Error to Jo Daviess.

1. The statute of forcible entry and detainer is contrary to the

common law, and gives a summary remedy, and must, therefore, be

construed strictly.

2. A complaint on forcible detainer must show that the relation of

landlord and tenant existed between the parties.
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Wella V. Hogan. Clark v. The People. Snyder v. Laframboise.

3, Il^o particular form is requisite to make a valid judgment ; it is

suflScient if the order is final in its terms.

Judgment reversed.

Cavalry, for plaintiff.

I^ord and Strode, for defendant.

Clauk v. The People.

Breese R., 266.

Error to Adatns.

1. All courts have an incidental power to punish contempts against

their authority or dignity.

2. Their power in this respect is discretionary, {a)

3. If they inflict an illegal punishment, or impose a fine in a case

not authorized by law, the remedy of the injured party is by im-

peachment, indictment, or action of trespass.

Judgment affirmed.
McConnel, for plaintiff.

Ford, for defendant.

(a) Contra, Stewart «. People, 3 Scam. R., 402; Thatcher's case, 2 Gilm. R., 170.

Snydeb v. Lafkamboise.

Breese R., 268.

Ajppeal from St. Clair.

1. In a sale of land, where the vendor is guilty of no fraud, and makes no covenants, the vendee cannot

recover back the purchase money upon a failure of title.

2. The Supreme Court will not reverse a judgment, where the complaining party in the court below stands by

and permits illegal evidence to go to the jury.

3. In instructing the jury, the court must be positive in its language, leaving nothing to inference whereby a

jury may be misled.

4. In civil cases, where a community of interest and design is established against the plaintiffs or defendants

in a cause, the declarations and acts of one of the plaintiffs or defendants is evidence against all of the

plaintiffs or defendants.

5. The rule of caveat emptor applies to a vendee by quit claim,.

6. A total failiu-e of title constitutes no evidence of fraud.

LocKwooD, J.—This was an action of assumpsit, commenced in the

St. Clair Circuit Court, by Laframboise against Snyder. The decla-

ration contains the common money counts, to which the defendant

below pleaded non-assumpsit. On the trial of the cause, the defend-

ant took a bill of exceptions, containing the evidence and the charge

of the judge. From the bill of exceptions, it appears that the plain-
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tiff below purchased a tract of land of the defendant and one Louis

Pingonneau, for which he paid $150, and received from them a quit

claim deed, in which it is stipulated that they do not warrant the land

against the claims of any person but themselves. It was also proved

that defendant below had no title to the premises. The plaintiff fur-

ther proved by a witness, " That after the sale and purchase, said

Pingonneau told witness that he, said Pingonneau, had understood

plaintiff did not wish to trade with Snyder for the land, as he was

afraid he, Su^'-der, would cheat him, being a lawyer ; that plaintiff

preferred trading with said Pingonneau ; that plaintiff would find that

he, Pingonneau, could cheat as well as defendant ; and that Pingon-

neau admitted to witness that the legal title to the said land was in

the heirs of one Augustin Pingonneau ; that if plaintiff would give

$50 more, he, Pingonneau, would make plaintiff a warranty deed, as

he could let Augustin Pingonneau's heirs have other lands for it."

The defendant was not present when these statements were made by
Pingonneau. Some testimony was adduced on the part of the defend-

ant, which it is unnecessary to notice. After the testimony w^as pro-

duced, the defendant moved the court to instruct the jury that if

there was no fraud practised by defendant, nor any false affirmation

as to his title, the plaintiff could not recover ; and further, where there

is no false affirmation or fraud in a sale of lands, the purchaser cannot

recover back the purchase money ; and that in the sale of land where

there is no fraud, the maxim of caveat eviptor applies. The court,

however, instructed the jury, that if they were satisfied from the evi-

dence that Snyder and Pingonneau sold a title to the land, either legal

or equitable, when in truth they had no title of either kind, or that

they, or either of them, deceived the plaintiff as to the title, they

should find for the plaintiff; but if they were satisfied from the evi-

dence that Snyder and Pingonneau did not deceive the plaintifi" as to

the nature of their title, they ought to find a verdict for the defendant.

To all of which instructions the defendant, by his counsel, excepted.

A verdict was found for plaintiff, and judgment rendered thereon.

Several errors have been assigned, and under them it was urged that

a part of tlie testimony ought not to have been permitted to go to the

jury, and that the instructions were not such as the defendant was
entitled to, and were prayed for. The court, in examining the bill of

exceptions, do not find that the testimony was excepted to on the

triah K a party permits improper testimony to go to the jury with-

out objection, the reasonable presumption is that it was received by
consent. In the event that a verdict should be found on such testi-

mony, the proper remedy is by a motion for a new trial, and the case
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must be a strong one where this court will interfere to protect a party

wlio stands hj and permits improper testimony to be given to the

jury. The court feel themselves called on: to condemn the practice

that seems to prevail extensively, to suffer illegal testimony to be

given to the jury, and then rely upon the skill of counsel to extricate

his client from the effect of such testimony. This course leads to

much embarrassment, and frequently presents much difficulty in dis-

tinguishing between the province of the court and jury. In this case,

the court feel no hesitation in declaring that the evidence of the de-

clarations of Pinconneau, imder the circumstances, were not evidence

against the defendant, and no doubt exists that, had the court below

been called on to take this evidence from the jury, it would have

been withdrawn, and in that event no verdict could have been given

for the plaintiff". The rule of law on this point is, that where there is

a community of interest and design, the declarations of one of the

parties is evidence against the rest, and this rule is not confined to

cases of civil contract. It is, indeed, true, that in general the decla-

rations or admissions of one trespasser, or other wrong-doer, is not

evidence to affect any other j)erson, for it is merely 7'es inter alios /

but where it has once been established that several persons have

entered into the same criminal design with a view to its accomplish-

ment, the acts or declarations of any one of them, in furtherance of

the general object, are no longer to be considered as res inter alios

with respect to the rest. They are identified with each other in the

prosecution of the scheme ; they are partners for a bad purpose, and

as much mutually responsible, as to such purpose, as partners in trade

are for more honest pursuits, and may be considered as mutual agents

for each other. "Where a unity of design and purpose has once been

established in evidence, it may fairly and reasonably be presumed

that the declarations and admissions of any one, with a view to the

prosecution and accomplishment of that purpose, convey the inten-

tions and meaning of all ; and this seems to be the general rule in

the case of trials for conspiracies and other crimes of a like nature.

—

2 Starkie on Ev., 47. It was urged on the argument, that Snyder

and Pingonneau ought to be considered as partners, and consequently

the admissions of either be evidence against the other. The court,

are, however, of opinion that this action cannot be sustained on this

principle. The plaintiff" 's right to recover in this case depends upon

the question, whether the defendant and Pingonneau were guilty of

fraud in selling the land mentioned in the deed. Even in equity, a

vendee has no remedy on the ground of failure of title, if he has no

covenants and there is no fraud. Chestennan v. Gardner, 5 Johns.
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Cli. Ecp., 29 ; Gouverneur v. Elniendorf, ibid., 79. And the fraud

must exist at the time of the execution of the deed or lease, and not

fraud in a subsequent and distinct transaction.

Testing this case by tlie above principles, there is an absence of evi-

dence of any concerted design between Snyder and Pingonneau to

defraud the plaintiff below. The declarations of Pingonneau, being

made subsequent to the execution of the deed, and in the absence of

Snyder, and there being no evidence of concerted design, must be

considered as admissions res inter alios, and consequently, hearsay,

and inadmissible as evidence.

But ought the court to reverse tlie judgment because of the inad-

missibility of this evidence ? Were there no other objections to the

judgment, the court might well doubt whether they ought to inter-

fere ; but on examining the charge of the judge, they are of opinion,

that it is not as specific and certain as it ought to have been. The
rule in relation to the charge to the jury is, that it be positive and

specific, and that nothing be left to inference. From what the judge

said in the first part of the charge, the jury may have inferred, that

if they believed that Snyder and Pingonneau had no title to the land

sold, that the plaintiff had a right to recover
;
yet from the latter

part of the charge, the jury might have an equal right to infer, that

the plaintiff had no right to recover, unless Snyder and Pingonneau

had deceived the plaintiff as to the nature of their title. The charge

then as preserved in the bill of exceptions, does not convey to the

jury distinctly, the precise rule that is to govern them in their

deliberations. The court are of opinion, that the judge should have

instructed the jury, that the defendant was not liable to refund the

money paid in this case, unless the defendant, previous to the sale,

affirmed what he knew to be false in relation to the title to the land,

or concealed some material fact in relation to the title, or used some

fraudulent means to induce the plaintiff to accept a deed without

covenants of warranty ; that a party who takes a quit claim deed on

the sale of land, runs the risk of the goodness of the title, unless some

fraud has been practised upon him. Inasmuch, then, as the charge

may have had an improper influence on the jury, the judgment must

be reversed with costs, and the cause remanded to the St. Clair

Circuit Court, for further proceedings.

See the cases of Livingston, et al. v. Maryland Insurance Company,
7 Cranch, 506 ; llWheaton, 59, as to the manner of charging a jury.

Separate Opinion hy Smith, J.—I concur in the reversal of the

judgment in this cause, on the ground, that it is possible the jury may
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have decided against the defendant on the simple ground of a faihire

of title in Snjder and Pingonneau, without considering it essential

that there should have been evidence of fraud against him.

I hold the doctrine correct, that where there is a total failure of

title in a case like the present, and no circumstances are adduced to

induce the jury to believe that the vendor has acted dishonestly in

the sale, but are left to infer that he may have sold under a mistaken

impression of his title, that such sale is not prirnd facie evidence of

fraud, and that it is necessary, to entitle a party to recover, to show

facts sufficient to warrant inferences of fraud. From the general

character of the charge, and the fact of the qualification in it (being

in the disjunctive), it may have led the jury to the simple inquiry,

whether Snyder had title or not, and as none was shown on the trial,

they may not have inquired into the question of fraud. That an indi-

vidual may execute a release for a valuable consideration, for a

supposed interest in lands, when in truth he may have no title, either

legal or equitable, and not be liable to refund, will depend upon the

honesty with wdiich he acts. Should he conceal facts, or misrepre-

sent others necessary to a correct understanding of his title, it cannot

be doubted that he would be liable.

In the present case, it does not appear that Snyder was guilty of

either a suppression, or a misrepresentation of the manner in which

he deduced his title to the lands in question. I had great doubts on

the motion for a new trial, whether it ouglit not to have been granted,

but as the evidence of Pingonneau's declg-ations were not objected to

on the trial, and the whole evidence had been weighed by the jury,

whose peculiar province it alone was to determine its character and

force, I did not feel disposed to disturb the verdict. Upon reflection,

I am now satisfied that the confessions of Pingonneau were not evi-

dence, that they must have had great weight with the jury in deter-

mining their verdict, that there w^as no evidence connecting Snyder's

acts with those confessions, and when Snyder was not present, and

that a possible indistinctness in the charge given, may have had its

effect upon the jury to lead them away from the question of fraud in

selling the lands in controversy. I believe, for the purposes of justice,

that the reversal of the judgment will be but right, all circumstances

considered, and therefore concur in the reversal.

Judgment reversed.

Breese and Semite, for appellant.

Blachwell, for appellee.
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Allison v. Clakk.

Breese R., 273.

Appeal from Morgan.
1. Upon principles of mutual justice, a vendor ought not to be compelled to part with his title to land until the

purchase money has been paid him.

2. The Supreme Court, in an equity cause, will modify a decree according to the facts and justice of the cause.

Clakk exhibited his bill in chancery in the Morgan Circuit Court,

at the April term of 1829, against the appellants, to compel the

specific performance of a contract to convey a tract of land in the

county aforesaid. The bill charges, that the Allisons, on the 16tli of

February, 1826, executed their bond to the complainant, to convey

to him a tract of land, upon the condition that the complainant paid

them $207, on or before the last day of February, 1827, the convey-

ance to be made on the day the money was stipulated to be paid.

The complainant in his bill stated, that on the last day of February,

1827, he was ready and willing to pay the purchase money, and that

on the 27th of May of that year, he did pay the money to Adam
Allison for the defendants, but that the defendants refused to make
the conveyance, and sold and conveyed the land to another person,

(who was made defendant,) who had notice of the claim. The bill

prays for a decree against the defendants for a conveyance to com-

plainant.

The Allisons severally answered the bill, denying the payment of

the purchase money, and set up a new and different contract in

avoidance thereof, which was evidenced by the note of said Clark to

the Allisons, executed since the 27th of May, 1827, and which, the

Allisons contended, was part of the purchase money originally con-

tracted to be paid, but which remained unpaid. The depositions

taken by complainant, together with the receipts of the Allisons,

proved the payment of the notes first executed by Clark to the Alli-

sons. The Allisons contended that the note subsequently executed

by Clark to them, which they produced and proved, was evidence of

a new contract yet unperformed on the part of Clark, the complainant.

The Circuit Court on a final hearing of the cause, rendered a decree

in favor of the complainant for a conveyance of the land, as prayed for

in the bill, from which decree the Allisons appealed to this court. '

Smith, J.—From a consideration of the facts disclosed by the bill,

answers and testimony, in this cause, it is in some degree question-

able, whether the decree ought to be disturbed. Taking the whole
facts, however, in favor of the appellants, as disclosed, they cannot
amoimt to more than substantiating the belief that the note remain-
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ing unpaid, and whicli, it was contended, was substituted for tlie ori-

ginal, is still due, and that before the land was to be conveyed, that

note, amounting to $179, was to have been paid on the first of

January, 1828. The question of the justice of the decree in the Cir-

cuit Court will turn then on the single point, whether that court

should have required the payment of that note before it decreed a

conveyance of the land in question. The court below must have con-

sidered this point of the appellants' answers, as matters in avoidance

of the allegations of the bill, and as such requiring proof before it

could adopt the conclusion, that this note was substituted for so much
of the original consideration. It is really questionable, whether it

ought not to be so considered. If it be right so to understand it, the

decree ought to stand untouched : but the better construction would

seem to be, that this note was given for a part of the original con-

sideration for the lands ; and that upon its payment, the lands were

to be conveyed to Clark. The principles of natural justice would

seem to require that the appellants ought not to part with their title

to the land until they had received the amount for which they had

contracted, and that equally so, the appellee ought not to receive a

title until he had paid for the same the amount agreed on. The

transaction between the parties is by no means free from obscurity

and doubt. Upon the whole, it is the opinion of the court, that

equal justice to the parties requires a modification of the decree, so

that each shall obtain his rights. The decree is to be modified in this

court, so as to require the complainant in the bill to pay the note of

$179, with the interest due thereon to this time, and upon which, the

defendants in equity are to convey the lands in the manner stated in

the decree of the Circuit Court, and the costs in this court, and in the

court below, are to be divided between the parties, each paying in

those courts, his own costs. Decree modijied.

Thomas^ for appellants.

McConnely for appellee.

"Rolette v, Paekek.

Breese R., 275.

Appeal from Jo Damess.

Where a tenant in common sues for the conversion of a chattel by
a stranger, he can only recover for his undivided interest.

Judgment reversed.

Ford., for appellant.

J. B. Thomas.) for appellee.
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Johnson v. People. Bennett v. Schermer. Doe * Herbert.

Johnson v. People.

Breese R., 276.

EfroT to Madison,

Wheke a law imposes a fine of ten dollars, upon conviction of an

ofiender, it is error to fine him twelve dollars.

Smith, J, dissented.

Semple, for plaintiff.

Cowles, for defendant.

Conviction reversed.

Bennett v. Scheeiiee.

Sreese R., 277.

Appeal from Jo Daviess,

"Wheee a record is so imperfect that the Supreme Court cannot say

that the facts warranted the judgment below, a venire de novo will be

awarded.
Judgment reversed and rema/nded.

Cavalry and Semple^ for appellants.

Ford, for appellees.

Doe v. Heebeet.

Breese R., 279.

Agreed case from Randolph.

1. Possession alone, in the absence of a higher grade of title, is evidence of title in fee.

2. A prior possession, under a claim of right, will prevail over a subsequent naked possessory olcdm,

3. The action of ejectment is in reality an action of trespass, superadding thereto an execution whereby the

prevailing party obtains the possession of the land itself.

4. The plaintiff, in ejectment, must prove property in himself, and a right to possession, or a simple right to

the possession.

5. He is not compelled to establish title, but may rely upon a simple right of possession and conceal his real

title.

6. The plaintiff in ejectment must recover upon the strength of his own title, and not upon the insufficiency of

the right of his adversary.

7. Where title is divested by operation of law, the possession of one claiming against the law, but who was in

possession at the time the law commenced operating upon the right, is not adverse to the title of him who
claims under the law.

8. A grantor who has no interest in the suit, and is not bound by any covenant, is a competent witness.

9. A deed, to be valid, must be delivered and accepted ; a simple record of the deed is evidence of neither fact

when opposed by the general facte of a case.

The record presented the following state of facts. Ninian Edwards
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had peaceable possession of the premises in question in 1810, and

continued it until the sale to Thomas F. Herbert by deed duly ex-

ecuted and recorded, bearing date the Yth day of September, 1818,

which was produced and read in evidence. T. F. Herbert, imme-

diately upon the purchase, went into peaceable possession under his

deed from Edwards, and remained in possession until his death, which

hajDpened in 1821. The plaintiffs also produced in evidence, a deed

regularly executed and recorded, from Charles Slade, administrator

of said T. F. Herbert, bearing date the 23d day of July, 1823, convey-

ing to the lessees of the jjlaintiff the premises in question, to whom
he had sold the same under the authority of, and in compliance with

an act of the general assembly of the State of Illinois, entitled, " An
act authorizing the administrator of Thomas F. Herbert, deceased, to

Bell certain lands," approved Dec. 19, 1822. The plaintiff also proved

that Charles Louviere was in possession of the premises at the time

of the service of the declaration and notice, and here the plaintiffs

rested their case. The defendant then moved the court for a nonsuit,

on the ground that the plaintiffs had not produced sufficient evidence

of title to put the defendant on his defence, which motion the court

overruled. Tlie defendant then produced in evidence the record of a

deed from T. F. Herbert to John C. Herbert, bearing date the 29th

of Se^Dtember, 1818, for the premises in question, which deed was not

attested by any subscribing witness, but was acknowledged before a

justice of thft peace for Randolph co.inlj, within which county the

premises are situate, and recorded in the recorder's office for said

county, on the 15th day of January, 1819. This deed was objected to

by the plaintiffs, on the ground that it was not executed in conformity

with law, having no subscribing witness, and on the further ground,

that it had not been delivered by the grantor, and accepted by
the grantee; and to sustain this latter objection, the plaintiffs

proved, by Charles Slade, the administrator aforesaid (whose tes-

timony was objected to by the defendant on the ground that he was
the grantor, as administrator, in the deed under which the plain-

tiff claimed, but who deposed that he had no interest in the event of

the suit, and his deed to plaintiffs contained no covenants), that he

had found the deed from Thomas F. Herbert to John C. Herbert,

among the papers of the said Thomas, after his death. The original

deed from T. F. Herbert to J. C. Herbert was not produced, nor was

it proved that it was ever in the possession of J. C. Herbert, nor was
it proved where the same was. The defendant then proved that T. F.

Herbert was indebted to the said J. C. Herbert in the sura of $1,200,

and that at the time of the execution of said deed, he had incurred
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further responsibilities for the said T. F. Herbert as his security,

amounting to more than $3,000, that they were brothers, and that C.

Slade, the administrator of T. F. Herbert, permitted the said J. C.

Herbert, by his agent, to take possession of the premises and receive

the rents, who had continued the possession ever since.

Upon this state of facts the Circuit Court gave judgment for the

lessors of the plaintiff, which, by consent, was subject to the opinion

of the Supreme Court.

Smith, J.—Under the agreed case, upon which this cause has been

presented to this court, four questions are to be considered.

1. Was the motion in the court below for a nonsuit properly

overruled ?

2. Was the execution of the deed of Slade, as administrator of

Herbert, valid ; and did the title to the lands in question pass thereby ?

3. Was the grantor, Slade, a competent witness on trial ?

4. Was there a due execution and delivery of the deed, by Thomas

F. Herbert, to John C. Herbert ?

The action of ejectmeiit is considered in reality as an action of tres-

pass adding thereto an execution by which tne prevainng party obtains

the possession of the thing itself. The plaintiff must prove property

in himself, or a right ot possession-—he may try the title or not, and

if he does not desire to adduce his title, he may try nothing but

the right of possession. Prior possession is evidence of a fee, and,

although the lowest, unless rebutted by higher, it mtist clearly pre

vail. It is equally well settled, that the lessor of the plaintiff must

recover on the strength of his own title. Let these principles be

applied to the case before us, and inquire upon what evidence the

court below overruled the motion for a nonsuit. It appears from the

case, that it was proven that K. Edwards, through whom the title in

question is asserted, had peaceable possession of the premises as early

as 1810, and continued it, without any chasm, until the sale to Thomas
F. Herbert, on the 7th of September, 1818, that Herbert immediately

upon the purchase went into peaceable possession, and died in posses-

sion in 1821. A deed regularly executed by Charles Slade, the admin-

istrator of Tliomas F. Herbert of the date of the 23d May 1823, con-

veying to the lessors of the plaintiff the land in question which had
been dmy recorded, was produced, and to whom he had sold the same
under the authority of, and in compliance with, a law of this State

approved 1 9th December, 1822. The plaintiff also proved that Charles

Louviere, the tenant, was in possession at the time of the service of

the declaration, and here rested his case.
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The Supreme Court of the State of New York have said, that title

may he inferredfrom ten years' possession, sufficient to j>ut the defen-

dant on his defence, Smith ex dem. Teller v. Burtis and Woodward,

9 Johns. Rep. 197 ; and that a prior possession, short of twenty years,

under a claim of right, will prevail over a subsequent possession of less

than 20 years, when no other evidence of title appears on either side.

There are several decisions of that court which sustain this doctrine,

Smith V. Lorillard, 10 Johns. Rep., 355 ; Jackson v. Myers, 3 do., 388.

Jackson v. Harder, 4 do., 202.

The proof here adduced was primafacie evidence both of title, and

of right of possession, and was sufficient to put the defendant on his

defence. It was not necessary that the plaintiff should have shown a

possession of twenty years, or a paper title. His possession, as'proved,

was presumptive evidence of a fee, and was conclusive on the defen-

dant, until he showed a better title. Upon this state of the case, the

mere naked possession of the defendant could not prevail against it.

There can, then, be no doubt, that the motion for a nonsuit was pro-

perly overruled. Tlie next point to be considered, is, the validity of

of the deed of the administrator executed by virtue of a law of this

State, and the effect thereof.

T. F. Herbert having died in 1821, between that time and tne mal?:-

ing of the deed by the administrator in 1823, by consent of the

administrator, John C. Herbert, by his agent, took possession of the

premises in question, and continued up to the present time. It is then

contended, that the administrator being out of the possession of the

lands, at the time of making the conveyance, that it is therefore void.

Upon the death of Herbert, the estate in the premises passed to his

heirs, and the legislature having by a law authorized the sale of the

premises by the administrator, we think it not important to inquire

whether the administrator was in, or out, of the actual possession of

the land, at the time of making the conveyance by him. It may be

doubted, whether the possession of Herbert was such an adverse pos-

session as would have rendered a conveyance by the heirs, void ; but

the law of the legislature must be considered as a paramount authority,

and it being admitted that the conveyance has been made agreeably

to the provisions of that law, the estate of which Herbert died seized,

passed by that deed, and it was well executed, and not void because

of tlie possession of the agent of John C. Herbert. Where the title is

divested by the operation of law, as in sales under execution, the posses-

sion cannot be considered such an adverse possession as to defeat the

deed and render it inoperative. Jackson v. Bush, 10 Johns. Rep,, 223.

Tlie inquiry as to the competency of Slade, the administrator and
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grantor of the deed to the lessor of the plaintiff, will be now
considered.

It is apparent that Slade had no interest in the decision of the cause

:

he had entered into no covenants upon which he could be liable

;

upon general principles, then, he was a competent witness, and the

rule, that all persons not affected by crime or interest, are competent

witnesses, must prevail. This is not a question of the admissibility of

the maker of an instrument to impeach it, or destroy it for want of a

consideration, or for fraud. Though even in such a case, the grantors

in a deed have been admitted in an action of ejectment in the Supreme

Court of Massachusetts-^that court deciding, that the exception made,

applies alone to negotiable instruments, which, upon principles of

public policy and morality, ought not to be suffered to be impeached.

Loper V. Haynes, 11 Mass. Rep., 498.

In the present instance, Slade was not offered to prove any fact in

connection with the execution of his deed as administrator, but colla-

teral facts affecting the deed from Thomas F. Herbert to John C.

Ilerbert. liis admissibility, then, depended entirely upon his interest

in the event rvf the suit, and standing indifferent in that respect, lie

was properly admitted to testify.

The last and remaining question, and most important one in the

case, is, whether there was a delivery of the deed from T. F. Herbert

to John C. Herbert. Tlie objection to it, is, that it was never deli-

vered by the grantor to the grantee, nor to any other person for his

use, nor was there any acceptance by the grantee. The facts disclosed

in relation to this deed, are, that it was found among the papers of

Thomas F. Herbert, after his death, by Slade, his administrator ; that

the deed had never been in possession of the grantee, the administra-

tor having, after its discovery, delivered it to a third person, and that

the administrator did not know where it was. The original deed was

not produced in evidence, nor its absence accounted for ; but the

records of the county, which showed that the deed had no subscribing

witness, was acknowledged before a justice of the peace, bore date on

the 29th of September, 1818, and was recorded on the 15th of January,

1819. The defendant proved, that Thomas F. Herbert was, in 1812,

indebted unto the grantee John C. Herbert, in the sum of $1,200, and

that he had been compelled to pay as security for Thomas F. Herbert,

more than $3,000 since that thne.

From this state of facts, it is to be determined M'hcther there was a

delivery and acceptance of the deed to John C. Herbert.

It is most manifest that there could have been no delivery of the

12
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deed to the grantee, so as to pass the estate. The act of recording a

deed, cannot amount to a delivery, when there does not appear an

assent, or knowledge by the grantee, of the act. In this case, there

is not a scintilla of evidence calculated to lead the mind to the belief,

that the grantee ever knew of the deed until after the death of the

grantor. There could then have been no acceptance by the grantee,

because the possession of the deed, if such had been the fact, derived

after the death of the grantor, could not amount to one, there ha\nng

been no delivery during the life of the grantor. That it is essential

to the validity of a well-executed deed, that there should be a delivery,

will not be controverted. This delivery is said to be, " either actual,

by doing something and saying nothing, or else verbal, by saying

something and doing nothing, or it may be both ; but by one or both

of these, it must be made, for otherwise, though it be never so well

sealed and written, yet is the deed of no force.

" It may be delivered to the party himself to whom it is made, or

to any other person by sufficient authority from him, or it may be

delivered to a stranger for, and in behalf, and to the use of him for

whom it is made without authority, but if it be delivered to a stranger

without any such declaration, unless it be delivered as an escrow^ it

seems that it is not a sufficient delivery." Jackson v. Phipps, 12

Johns. Rep., 419; 1 Shep. Touch., 57, 58; 2 Black. Com., 307;

Yiner's Abr., 27, § 52.

It is also held to be essential to the legal operation of the deed that

the grantee assents to receive, and that there can be no delivery with-

out an acceptance. Indeed, a delivery of a deed which is essential to

its existence and operation, necessarily imports that there should be

a recipient. Now in this case, it would be idle to contend that there

was a delivery and reception, when the grantor died before the gran-

tee knew of the existence of the deed ; he could not then receive that,

of the existence of which he had no knowledge, nor could there have

been.a delivery to him without such acceptance. There had been no

act on the part of the grantor before his death, tantamount to a deli-

very, much less an actual one. The act of recording does not amount
to it, because there appears a total absence of knowledge on the part

of the grantee, of such recording, or even of the existence of the deed

until after the death of the grantor, and it does not appear that he had

ever received the deed. The cases of Jackson v. Phipps, 12 Johns.

Rep., 419, before referred to, and Maynard v. Maynard and others,

10th Mass. Rep., 457, are directly in point, and sustain the principles

here laid down. "Without then inquiring whether the deed was fraudu-
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lent, it is sufficient to ascertain that the deed was never well executed

by delivery, and that no estate passed thereby. The judgment is

therefore affirmed with costs.

Judgment affirmed.

Breese, for plaintiff.

Kane and Bakei\ for defendants.

Lattin v. Smith.

Breese R., 284.

Error to Jo Davies.

1

.

A. ca. sa. is not void because it does not recite that it was based

upon the oath of the plaintiff.

2. A declaration for an escape need not aver that the plaintiff made
the oath required by law prior to the issuing of the ca. sa.

3. An officer is bound to obey the mandate of a writ, and he acts

at his peril as to its legality ; but if he proceeds to execute an illegal

writ, he is bound to complete its execution, and cannot excuse him-

self by showing that it was irregular or void.

4. If a justice has jurisdiction, the officer who executes his process

is not bound to inquire into the regularity of the proceeding in order

to justify his conduct under the writ.

Judgment affirmed.
Ford., for j^laintiff.

CowleSy for defendant.

Connolly v. Cottle.

Breese R., 286.

Ajpjpeal from Jo Da/oies.

1. Where a note, upon its face, shows that it was given to secure a

debt due by a stranger, and no consideration is expressed therein as

the basis of the promise, the plaintiff must aver a consideration.

2. A variance as to the promise of a note, between the declaration

and evidence, is fatal.

3. Quosre. Is there a difference between the British and Illinois

statutes of frauds, and how shall the words ^^promise " and " agree-

'laent^'' used in each, be construed %

Judgment reversed.
Semple, for appellant.

Strode and Ford, for appellee.
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Brinkley v. Going. Brinkley v. Going. Garner v. "Willis.

Bbinklkt V. Going.

Breese R., 288.

Appeal from Gallatin.

1. Possession of a note by tlie payee is jpri/md facie evidence of

title.

2. An indorsement of a note is within tlie legitimate control of the

holder.

3. If a payee has indorsed a note, and yet brings snit upon it, de-

scribing himself as assignee, and also as payee, the declaration is

good ; the former allegation may be rejected as surplusage.

Judgment affirmed.
Eddy^ for appellants.

Gatewood, for appellee.

Brinklet v. Going.

Breese R., 289.

Appeal from Gallatm.

The payee and holder of a note, with an assignment thereon to a

stranger, may, without a re-assignment, maintain an action thereon.

Judgment affirmed.
Eddy, for appellant.

Gatewood, for appellee.

Garner v. Willis.

Breese R., 290.

Error to Gallatin.

1. The oldest execution delivered to an officer, though issued upon

a junior judgment, binds the personalty of the debtor.

2. An execution returned ''not levied,'''' is functus officio.

3. A delivery is essential to the validity of a constable's sale of

goods and chattels.

Judgment reversed.

Gatewood, for plaintiff.

Eddy, for defendant.
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SiMMS V. Klein.

Breese R., 292.

Appeal from Morgan.

1. A sheriff's return to a process of summons in these words, " J.

E.. Simms summoned by reading, August ITth, 1830," and signed by

the sheriff, is a legal service.

2. A judgment need not specify the costs in numero.

3. Appeal taken for delay—10 per cent, damages awarded.

Judgment affirmed.

McConnel^ for appellant.

Thomas^ for appellee.

Blue v. Weik.

Breese R., 293.

Error to Gallatin.

A JUSTICE has no jurisdiction of a demand for more than $100

-though reduced below that sum by fair credits.

Judgment affirmed.

Webb, for plaintiff.

Eddy, for defendant.

WooDwoKTH V. Paine.

Breese R., 294.

Error to RandolpTi.

1. Obsolete statute. Judgment v. intestate entitled to priority of

payment.

2. Statute treating of inferior things, does not apply-to those of supe-

rior dignity.

3. A statute will ordinarily be construed as prospective in its ope-

ration.

Judgment reversed. •

Breese and Baher, for plaintiff.

Hall for defendant.
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Teague v. Wells. Prince v. Lamb. Buckmaster v. Eddy.

Teague V. Wells.

Breese R., 297.

EiTor to Madison.

1. A DEFENDANT who appeals from the judgment of a justice of the

peace, cannot rule the plaintiff to give securitj" for costs.

2. The statute applies to voluntary suitors.

Semjole, for plaintiff.

D. Blackwell, for defendant.

Judgment reversed.

Peence v. Lamb.

Breese R., 298.

Error to Gallatin.

1. A VASL4NCE between the writ and declaration can only he
reached by plea in abatement.

2. In order to recover interest in an action upon a foreign judg-

ment, the declaration need not specifically claim it, nor show the

foreign law as the basis of the claim.

3. A judgment in debt, upon a judgment for the debt, naming the

sum, and for " interest on the amount " is erroneous.

4. The Supreme Court -will not remand a cause, where a technical

error exists in the record, if they can ascertain from the transcript

what judgment ought to have been rendered.

Eddy, for plaintiff.

Thomas and Rowan^ for defendant.

Judgment modified.

BuCKMASTEK V. EdDT.

Breese R., 300.

Error to Gallatin.

1. A BOND for the conveyance of lands is not assignable at common
law, nor under the statute of 1807, so as to enable the assignee to sue

at law in his own name.

2. The word ''''property " defined.

Judgment reversed.
Gatewood and Semple, for plaintiff.

Eddy for defendant.
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Paukey v. Mitchell. Ik^aird v. Foreinaii.

Pankey V. Mitchell.

Breese R., 301.

Error to Gallatin.

The alterjition of a note, in a material fact, without the know-

ledge or consent of the maker, by the payee—renders it void.

Judgment reversed.

Gateioood, for plaintiff.

Eddy^ for defendant.

Beaied v. Foreman.

Breese R., 303.

Appealfrom St. Clair.

1. Where an officer, in the execution of process, acts oppressively or illegally, the remedy of the injured party

is at law, and not in a court of equity.

2.- A defendant in execution, if he desires a levy upon a particular tract of land, must exhibit his title to the

sheriff or coroner.

3. Wliere, on a bill to restrain a sheriff or coroner from selling personal property under an execution, the

plaintiff, who had nothing to do with the levy, need not answer the bill, a decree may be entered without

reference to him.

4. A court of equity will not ordinarily declare an execution, valid upon its face, void for extrinsic causes.

The defendant, together with Jonathan Lynch., Mary Ann Chart-

rand^ John Norton and Thomas Baldwin., who were j udgment credi-

tors of the appellant, issued executions upon their several judgments

against the appellant, who was then sheriff of St. Clair county, and

placed them in the hands of Pulliam, the coroner of that county, to

be executed. Pulliam, by direction of the defendants, levied said

executions upon the personal property of Beaird, but before the sale,

Beaird obtained an injunction from the judge of the fifth judicial cir-

cuit, to stay all proceedings on said executions, setting forth in his

bill, that he had real estate unencumbered, in Madison, St, Clair and

Randolph counties, which ought to be first taken in execution and

sold, before resort could be had to his personal property, and relied

on the proviso in the 9th section of the " act concerning judgments

and executions" approved Jan. 17, 1825, which declares, " that the

plaintiff in any execution, may elect on what property he will have

the same levied, except the land on which the defendant resides, and

his personal property, whicli shall be last taken in execution."

Pulliam, the coroner, alone answered the bill, denying that Beaird

had any title to the lands specified by him as lying in St. Clair

county, except his homestead, and that they were mortgaged, prior to

the judgments on which these executions issued, to the State Bank^
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and alleging that Beaird never surrendered to liini the lands in

Madison and Randolph or the title papers to the same, to satisfy said

executions, and that all his lands Ijing in St. Clair county, except his

homestead, had been previously sold on executions against him. On
filing this answer, the defendants moved to dissolve the injunction

and dismiss the bill. The court dissolved the injunction, but refused

to dismiss the bill, and thereupon, by consent, the bill was dismissed

and an appeal taken by Beaird to the Supreme Court. The Circuit

Court awarded damages in favor of the appellees, though some of

them were not served with jDrocess, had not appeared or answered,

some exceptions were also taken to the validity of the executions in

virtue of which the levy complained of was made.

Smith, J.—The points presented for the consideration of this court

in the present case are, that the Circuit Court erred in dissolving the

injunction.

1. Because a part of the defendants were never served with process,

and another portion never answered, and

2. Because the executions were not shown to the defendant in the

court below, and that tlie same are void, and conferred no authority

to the coroner to proceed under them.

To understand these objections fully, it may be necessary to re-

capitulate the objects of the bill.

Tlie complainant sought to enjoin perpetually, all the defendants to

the bill, who were several judgment creditors, except the coroner, in

their separate and individual capacities, from proceeding to collect

their several judgments by execution, because he alleges that under

the laws of this State, the property so taken in execution by the

coroner was not liable to be sold, being personal property. The

authority of the coroner is not disputed as such coroner, but that the

appellant having real estate sufficient to satisfy the executions in his

hands, it was the duty of the coroner to have levied on that, and sold

it first, before he could resort to the personal estate. This ground

was assumed in the argument, though it will be perceived it is not

assigned as one of the causes of error, nor could it have been sus-

tainable, when it is remembered, that, if there had been any

oppressive or illegal act of the coroner in the levy on the property, the

Circuit Court possessed sufficient power to stay the proceedings under

the execution and remedy the evil if one had existed. That this

power is a necessary incident to all courts to prevent abuses of

process, will not be denied, and that it is the proper mode to which

to resort, rather than a court of equity, seems equally certain. The
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complainant having then a full and perfect remedy at law, the bill

could not properly be sustainable for that reason.

But on examining the answer of the coroner, it is clearly shown,

that all the real estate in St. Clair county of the complainant, except

the tract on which he resided, had been sold previously by the

coroner upon other executions, or was subject to incumbrance by

mortgage, and that the complainant neither offered the lands on

which he resided, nor did he exhibit his title deeds, or manifest any

desire to deliver any estate whatever, either real or personal, to be

sold in satisfaction of the executions, previous to the levy made by

the coroner on his personal estate. "Without then deciding whether

the defendant in a judgment, or the plaintiff, has the right of selec-

ting the jpersonal j/i^operty^ or the lands upon which the defendant

resides under an execution issued under such judgment, it will be

apparent that the complainant has not shown, that at any time before

the levy upon his personal estate, or even at that time, did he offer

his real estate to be sold upon the executions of the defendants.

It will surely not be contended that an officer is bound to take any

loose memorandum which a defendant may offer as evidence of his

title to lands, and thereupon expose the same for sale. Every rea-

sonable evidence of title should be exhibited, and the officer satisfied

that he was not proceeding to expose to sale the property of another

person before the exemption could be claimed for the personal estate,

if that exemption be allowed by law, but which is not now decided,

because the complainant has not shown himself entitled thereto, even

if the statute be so construed. There is then no ground of equity

disclosed, by which the complainant should be entitled to relief on

this part of the case.

The error reKed on in the first point is readily met, when it is seen

that the coroner could alone answer to the allegations of the bill as

to the manner of the levy, and the property taken, which is the sole

ground relied on for the equitable interposition of the court. The

judgment creditors were entire strangers to the acts of the coroner,

could not in any way be supposed to have participated therein ; and

if called on to answer as to that part of the bill, could only have

avowed that the coroner had done what he distinctly states he has

done. Their answer or appearance would then have been wholly

imimportant for the decision of the question before the court on the

motion to dissolve the injunction, and for that reason the objection

fails entirely as a ground of error. The coroner's answer to the main

allegations of the bill, relied oh for relief, fully meets those allega-

tions, negativing some of the most important ones, and particularly
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as to the time when the levy was made. The second ground, that of

not showing the executions and the mode of levying them, are already

anticipated by the remarks on the power of the court below on mo-

tion, to have remedied all irregularity, if any existed ; and, indeed,

if the process of execution was void, or used oppressively for malicious

purposes, the officer would no doubt be liable for whatever injury

might be sustained.

If, however, the executions were void, and conferred no authority

to the coroner to proceed under them, it is certain that all the parties

concerned would be answerable as trespassers. But it is not by any

means certain that this court would proceed to adjudge executions

apparently regular upon their face, void, at least until an effort had

been m ade in the tribunal from which they issued, for relief, in con-

formity to the views herein already expressed on that point, '^o

attempt has been made to the law side of the Circuit Court to set

aside or quash those executions as having been irregularly issued, or

as being void on their face, and it will not be denied if either exist,

that relief at law, by making such application, also exists.

The bill having been dismissed by the consent of parties, after the

dissolution of the injunction, no question is now made whether the

dissolving an injunction is a mere interlocutory order from which no

appeal or writ of eiTor lies.

Upon a full view of all the grounds presented in this case, it is the

opinion of the court that there are no sufficient equitable grounds of

relief disclosed by the complainant to entitle him to the interposition

of a court of equity,' and that the Circuit Court did not err in dis-

solving the injunction gnd dismissing the bill. The judgment of the

Circuit Court is therefore affirmed with costs.

Judgment affirmed.

McEoberts, for appellant.

BlaokweU, for appellees.
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Semple v. Locke.

Breese App., 6.

Ajppeal from St. Clair.

A JUDGMENT by default is erroneous, where a plea is on file.

Judgment reversed.

Prichett and Semjple^ for defendant.

Cowles, for appellee.

Kerb v. Whiteside.

Breese App., 6.

Error to Madison.

1. QucBre. Can a judgment by default be set aside after the teiin?

2. Qucere. Can a sheriff's return be contradicted ?

3. When the appellate court is divided in opinion, the judgment

•will be affirmed.
Judgment affirmed.
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Auditor of State v. Hall. Litleton v. Moses. Betts v. Menard.

AuDiTOE OF State v. Hall.

Breese App., 8.

Original Proceeding.

A NOTICE against a delinquent treasurer of state, must be specific.

Motion dismissed.

Litleton v. Moses.

Breese App., 9.

Apjpeal from Union.

1. A JUDGMENT will not be reversed where the inferior court sub-

stantially give instructions as asked.

2. The refusal of the inferior court to grant a new trial cannot be

assigned for error.

Judgment affirmed.
Breese, for appellant.

Baker^ for appellee.

Betts 1). Menard.

Breese App., 10.

Ajypeal from Bandolph.

1. a ferry privilege is a franchise, and more—it is a monopoly—it cannot be created by implication.

2. The county commissioners have no implied pover.

3. A statute authorizing the county commissioners to grant ferry franchises to '^persons " does not include

the power to grant such franchises to a corporation.

4. A municipal corporation has no power to accept a ferry franchise, if granted by the county commissioners.

6. The County Commissioner's Court is a court of record, but is a mere creature of the constitution and the

laws, and can exercise no powers by implication; its jurisdiction is limited as to the subject matter, and

the mode and manner of exercising it.

Smtth, J.—Several points have been presented bj the counsel for

the appellant, upon which it is contended that the judgment of the

Circuit Court ought to be reversed.

It will, however, be unnecessary to examine but one question pre-

sented by the record and bill of exceptions, and upon which this case

must entirely depend.

The appellant justified the keeping up and maintaining his ferry in

the action in the Circuit Court, under the license granted by the

County Court to the trustees of the town of Kaskaskia as a body

corporate, as their agent constituted in writing. The date of the
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license granted to the trustees, is the 15th of August, 1830, and that

of the agency, the 30th of the same month. It appears that the

appellant actually conducted the ferry, and transported the passen-

gers, on the times, and in the manner and number as alleged by the

plaintifi", and it is conceded that the amount of the judgment is not

the point in controversy, but the right to maintain and exercise the

ferry privileges as granted to the corporation.

The accuracy then of this decision necessarily involves the question,

whether the County Court possessed the power to grant a license to a

corporate body to exercise ferry privileges ? and if so, whether the

corporation could legally accept a right thus offered to be conferred ?

The County Commissioners' Court is the mere creature of the sta-

tute, which gave to it all the powers which it exercises ; and although

it is directed to be created by the constitution of the State, as a court,

still its whole powers and duties are also directed by that instrument

to be, and in fact are, defined by law. The fourth section of the act

defining its duties, and declaratory of its powers, restricts their

exercise within the county, enumerating among other special powers,

the right to grant licenses for the erection of ferries, leaving it, doubt-

less, to the exercise of its legal discretion, to determine in what cases

it should be done, as restricted by various legislative acts.

It will not then be doubted, that although it is a court of record,

still its jurisdiction is special and limited in its character : and from

the various anomalous duties, it is, by law, required to perform, it

will be seen that those duties and powers are, in some instances,

ministerial, and in others judicial. The several acts relative to the

powers and duties of the County Commissioners' Courts, which have

been passed at various times by the legislature of the State, have in-

variably defined the manner of making the application for such

license, and also prescribed the mode of granting, and to whom, and

upon what conditions.

Those acts and particularly the act of the ITth February, 1827? Rev-

Laws, 1827, p. 220, being the one under which the license to the trus-

tees was granted, speaks of " persons " only, and this act, in the first

section, speaks of granting licenses to " qualified persons," and has

so restricted the granting to such persons. The proviso to this section

reserves the right of preference, however, to the proprietors of the

lands adjoining to, or embracing the water course, over which the

ferry is proposed to be erected.

The second section requires, when such license shall be granted, the

party receiving the grant shall give bond and security to be approved

by the court, in a sum not less than $100, nor more than $500, pay-
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able to the county commissioners of the county, conditioned, that " he

she, or they,^^ will keep snch ferry according to law. The third and

fifth sections provide how such ferries shall be kept, and imposes

certain duties on their owners, particularly as to the expediting the

passage of public messengers, and expresses, and inflicts penalties and

fines for a non-observance of such requisitions.

The ninth section declares such privileges shall be exclusive, and the

twelfth section gives certain privileges to ferry-keepers, and exemption

from the performance of militia, jury, and other duties, in considera-

tion of giving free passage to public messengers and others. It can-

not then be doubted, that the Legislature never intended to authorize

the County Commissioners' Court to grant licenses to keep ferries to

any other tlian natural persons. It is impossible to draw, from the

whole context of this act, or any other existing law on the same sub-

ject, in connection with the whole, or any of the several parts thereof,

the inference that a grant could be authorized to be made of a ferry

license to a corporation.

It will not, we apprehend, be denied, that in the enactment of legis-

lative bodies, where persons are spoken of, any other than natural

persons are intended, unless it be absolutely necessary to give effect

to some powers already conferred on artificial persons, and which it is

necessary should be exercised by them, to carry into efi'ectthe objects

contemplated in their grant or charter. In the present case, however,

the requisition of the bond, security, and other acts required to be

done, and penalties imposed for the non-observance of the provisions

of the law, are such that they could scarcely be complied with by a

corjDoration, and not in any way by the trustees in the present case,

and evince most conclusively, that not even by implication, can it be

contended, such a body could have been intended, as entitled to

require the granting of a license to carry on a public ferry. Hartford

Fire Insurance Company, 3 Conn. Rep., 15. It is also impossible to

conceive the idea, that if the County Court had the general powers to

determine in what instances they might issue a license, and to whom,
and that such an act was legally done, that the trustees in this case

were, in any way capable of taking the grant.

The act of incorporation, creating the trustees a body politic, no-

where confers the least semblance of such a power, much less an

authority to delegate the right to others. The right to take such a

grant is entirely beyond the sphere of their action, which relates to

other duties connected with the town. The corporation is a public

body for certain defined and specified objects, and must act within,

and cannot legally, in any instance, transcend its limits. Its orbit is
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defined, and in its action it cannot revolve beyond it. It cannot

compromit its members by engaging in an act wholly unauthorized,

and never in any way contemplated in its charter. To do that

would be to expose the inhabitants of the town to possible onerous

burdens, expenses and losses which might most seriously affect them.

A corporate body can act only in the manner prescribed by the act

of incorporation which gives it existence. It is tlie mere creature of

the law, and derives all its powers from the act of incorporation, and

is incapable of exerting its faculties only in the manner that act autho-

rizes. 2 Cranch, 127, 167.

The exclusive privilege of a ferry is a monoj^oly, and can it be

seriously contended, that monopolies may be conferred by implied

powers, and received in a case where no right whatever is given to

take, to the direct injury of another, on whom the law has already

conferred the exclusive right.

It is too obvious to doubt, that the County Commissioners' Court

had no direct, or even implied power to make the grant in question,

and it is equally certain that the trustees of the town had not the

least power conferred on them by their act of incorporation, to accept

it. The license, we are satisfied, was absolutely void, as granted

without authority, and consequently, the justification set up under a

void license, necessarily fails.

The judgment of the Circuit Court is therefore affirmed ; and the

appellee must recover his costs in this court, and in the court below.

Judgment affirmed.
Breese and Baker, for appellant.

Hall, for appellee.

Haegrave v. Peneod.

Breese App., 15.

Appeal from Union.

1. Case lies against a sheriff for gross negligence in executing or failing to execute tk '^r\t of JteH faciaa
whereby the plaintiff is damnified.

2. The sheriff, in such cases, acts at his peril, and cannot excuse himself for a return of naiUa bona hy hla

Ignoiance of the existence of Roods and chattels belonging to the defendant in execution, nor because the

plaintiff did not point them out.

8. If the sheriff returns nulla bova, when he might have levied the money, and upon the faith of this return

the plaintiff sues out a ca. xa, against the body of the defendant in execution, upon which the latter Is

arrested, and afterward, by the act of the plaintiff, is discharged from ini])risonment, the ca. sa. arrest

and discharge is no bar to the action against the sheriff for his prior neglect of duty under the writ of

yieri facing.

4. Where judgment sounds in damages, and thaexecutlon is In debt, the execution may be amended upon the

trial in a collateral action.
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5. A fee bill is assimilated to an execution ; and if not executed within ninety days from its date, is functus

officio.

6, The omission of an ad darmiwm in a declaration is cured by a verdict and judgment thereon.

This is an appeal from a judgment rendered in the Union Circuit

Court, in favor of the appellee, and against the appellant, who sued

the appellant in an action on the case. The damages were laid in

the summons at $300. There were two counts in the declaration,

both of which are substantially the same ; in each of which, the

appellee complained, that on the 20th day of April, 1830, he re-

covered a judgment in the Union Circuit Court in his favor, against

one William Lamar, for $147 Q^ damages and costs, upon which judg-

ment, on the 12th day of May in the same year, he sued out \\\% fieri

facias for the obtaining satisfaction of said judgment, which writ was

directed and delivered to the appellant as sheriff of Union "county, to

be executed ; and, that being such sheriff, and while he had the writ

in his hands, Lamar had goods and chattels of which the money might

have been made ; of which goods, etc., the first count alleges, the

appellant had notice, but the second count does not ; and that appel-

lant neglected to levy the execution on those goods, etc., wliereby the

appellee was deprived of the means of collecting his judgment, to his

great damage, but no sum is named as the amount of the damage.

To this declaration, the appellant pleaded, beside the general issue,

the following special pleas, to wit : And for further plea in this

behalf, the said defendant says actio non, because he says that he did

levy on and sell, by virtue of said execution and for the satisfaction

of the same, all the goods and chattels, etc., belonging to the said

Lamar, and which were known and notified to the said defendant, all

which, etc.

And for further plea in this behalf, the said defendant says,

plaintiff aforesaid actio 7ion, because he says that after the return, by
this defendant, into the office of the clerk of the Circuit Court, of the

said writ of execution mentioned, and before the commencement of

this suit, he the said plaintiff caused to be issued and put into the

hands of this defendant as sheriff' as aforesaid, a certain other writ of

execution in his said plaintiff's favor, against the said William on said

judgment, which writ is commonly called a writ of capias ad satisfa-

ciendum, on which said writ, he, said Lamar, was arrested by his

body and taken into the custody of this defendant ; and after being

and remaining in such custody for a long time, was by the said plain-

tiff discharged from custody and permitted to go at large ; and this

he is ready to verify, etc., wherefore, etc. To these pleas the plaintiff

demurred generally, which the court sustained. The issue on the
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plea of not guilty was tried, and a verdict rendered for tlie appellee

for $155 yVo for which the court rendered judgment.

On the trial, the plaintiff after reading to the jury the record of a

judgment in the TJnion Circuit Court for $147 6^ damages, and

$21 Q\ costs, offered in evidence an execution for $14Y 06^ debt,

and $21 6^ costs, to the reading of which to the jury, the defendant

objected ; whereupon the plaintiff moved the court for leave to

amend said execution, by erasing the word debt, and inserting the

word damages / which amendment the court permitted, and then

admitted the execution in evidence, to which the defendant excepted.

The defendant then offered in evidence, a certain fee-bill put in his

hands as sheriff for collection, against Lamar, and in his hands at the

same time the execution in the declaration mentioned was in his hands,

which fee-bill, and the return thereon showed, that the defendant

had levied it upon a certain horse belonging to Lamar, and sold the

horse and applied the proceeds in satisfaction of the fee-bill. The

levy on the horse was made after ninety days from the date of the

fee-bill, as the defendant acknowledged before the court and jury.

To the reading of this fee-bill in evidence, the plaintiff objected,

because it was levied after the ninety days, which objection was sus-

tained by the court—to which opinion of the court the defendant

also excepted, and appealed to this court.

Smith, J.—^The appellant relies on the following points for a reversal

of the judgment of the court below

:

First. The error, as alleged, in sustaining the demurrer to the

second and third pleas of the defendant in the court below.

Second. The variance between the execution given in evidence on

the trial and the one described in the declaration, and suffering the

same to be amended and given in evidence to the jury.

Third. Tliat the fee-bill offered in evidence ought not to have been

rejected.

Fourth. The omission of damages in the conclusion of the declara-

tion of the plaintiff.

There is little difficulty in deciding on the questions arising imder

the demurrer. An essential ingredient is wanting in the first plea to

constitute it a good one. In no part of it does the defendant aver

that he used any exertion or diligence to ascertain what chattels or

estate the defendant in the execution had, nor whether he made the

least inquiry in relation thereto. We cannot doubt that it is the duty

of an officer, to whom an execution is directed and delivered, to make
at least reasonable exertions to levy the same on the property and

13
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estate of tlie debtor ; and that if he is guilty of gross negligence in

this, he is liable. The mere want of knowledge of the debtor's having

estate qt effects, or an averment that the plaintiff did not point out

the estate or effects of the debtor to him, on which to levy, is not suf-

ficient to excuse him. The demurrer was therefore properly sustained.

Equally correct was the sustaining of the demurrer to the second

plea.

The liability of the sheriff for his negligence had attached before

the issuing of the capias ad satisfacieiidum, and whether the volun-

tary discharge of the defendant therefrom operated as a satisfaction

of the creditor's judgment or not, it could not take away the creditor's

remedy against the sheriff for his negligence, which was perfect before

such discharge. The right of action of the creditor against the sheriff'

for his misconduct was in no way affected by such discharge. The

plea was then a defective defence, and wholly immaterial.

The second point of variance is not, in our judgment, tenable. The
court had the right to suffer the amendment to be made, it being a

mere clerical error ; and the variance was, even without such amend-

ment, unimportant, because the description of the judgment record

set out in the declaration was only an inducement to, and not the gist

of the action. Numerous authorities may be found of adjudged cases

supporting this doctrine.

On the third j^oint, relative to fee-bills, the same rules are to govern

as in cases of execution. They are declared by the statute creating

them to have the force and effect of an execution, and are to be re-

turned in the same manner. The ninety days having expired before

the levy under the fee-bill, it was neceBSSiriljfunctus officio, and, con-

sequently, the levy void. It was then properly rejected.

The objection under the last point ought to have been taken advan-

tage of in the court below. It is merely and purely technical, and

even then it might be questioned whether the damages in the recital

to the declaration, as appears in the record, has not cured the error,

if it were one available in the court below. The judgment of the

Circuit Court is affirmed with costs.

Judgment affirmed.

jBreese and Baker, for appellant.

Grant, for appellee.



DECEMBER TERM, 1831. 196

Ucebe v. Boyer. Rager v. Tilford. Bryan v. Buckniaster.

Beeke V. Buyer.

Breese App., 20.

Appeal from Greene.

In appeal causes, if the record is not filed within the time required

by law, the appeal will be dismissed on motion.

Appeal dismissed.

HaU^ for appellee.

Eagek v. Tileoed.

Breese App., 21.

Appeal from Sangamon.

The same point decided as in the preceding case of Beebe v. Boyer.

Appeal dismissed.

McRoherts, for appellant.

TF. Thomas^ for appellee.

Bkyan v. Buckmastek.

Breese App., 22.

Error to Madison.

1. If, upon a return to an original execution, the sheriff makes no

charge for a levy, the clerk has no right to tax the sheriff's fees on the

alias.

2. The slieriff, in selling property, can only charge his commission

upon the sum of money realized.

3. "Where no sale is made, the equitable rule would be to charge

commissions according to the appraised value of the real estate levied

upon.

4. In doubtful cases, if by giving a literal construction to a statute,

it will be the means of producing great injustice, and lead to conse-

quences that could not have been anticipated by the legislature, courts

are bound to presume that the legislature intended no such conse-

quences, and give such a construction as will promote the ends of

justice.

Judgment reversed.

Semple^ for plaintiff.

Prickett^ for defendant.
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Bates V. Jenkins. Sims v. Hugsby. Naught v. O'Neal. Tufts v. Rice.

7 Bates v. Jenkins.

Breese App., 25.

Appeal from Jo Daviess.

1. A PLEA in abatement -will lie in an attachment canse, by whicli

the verity of the affidavit is put in issue.

2. A judgment of nonsuit in attachment is equivalent to a dismissal

of the suit.

Davis and Blachwell^ for appellant.

W. Thomas, for appellee.

Judgment affirmed.

Sims v. Hugsby.

Breese App., 27.

Appeal from Morgan.

A NOTE is no part of the record, unless made so by a bill of ex-

ceptions, or oyer is craved of it.

Hall, for appellant.

W. Thomas, for appellee.

Judgment affirmed.

Naught v. O'Neal.

Breese App., 29.

Error to White.

The repeal of a statute does not affect rights which have abeady
vested under it. The right in this case was a bar to a slander suit,

which had already attached under a statute of limitations.

Judgment reversed.

TUFIS V. E.ICE.

Breese App., 30.

Error to Madison.

A statute of limitations is to be construed prospectively, unless the

Words are otherwise.

Judgment reversed.
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Earnst v. State Bank. Green v. McConnel. Cromwell v. March. Menard v. Marks.

Eaknst V. State Bajstk.

Breese App., 31.

Error to Fayette.

A DEBT due the State Bank is a debt due the State, which the

legislative body may release.

Judgment reversed.

Starr, for plaintiif.

D. Bluckwelly for defendant.

Green v. McConnel.

Breese App., 32.

Ajpjpeal from Morgan.

In appeal causes the transcript of the record must be filed by the

third day of the term, or the appeal will be dismissed. Negligence

of counsel is no excuse for non-compliance with the positive require-

ment of the statute, {a)

{a) S. P. Green v. Atchison, Breese App., S3 ; Smith v. James, ibid., S3 ; Hagar ». Phillips, 18 III. R., 292
;

Vance v. Schuyler, 4 Scam. R., 286 ; Funk v. Phillips, 4 ibid., 5S1.

Cromwell 'y. March.

Breese App., 34.

Error to Morgan.

1. A BOND executed by an attorney must be signed by the agent in

the name of the principal.

2. The quashing of a supersedeas does not afi'ect the writ of error.

Menard v. Marks.

1 Scam. R., 25.

Error to Peoria.

1. a mortgage constitutes a speciflc lien upon the land described therein.

2. A writ of scire facias, to foreclose a mortgage, is not an action in the ordinary acceptation of the term,

though it is so technically speaking. It is a proceeding in rem merely.

8. A statute is to be construed according to its spirit and the reason upon which it was enacted, and not with

reference to its literal interpretation.

4. Where a statute provides that no action shall be instituted against an administrator for a debt due by the

Intestate, until the expiration of one year after the grant of administration, it does not apply to a scire

faciaa to foreclose a mortgage upon land made by the Intestate.

5. Where a ad. /a., to foreclose a mortgage, does not set forth the mortgage deed at large. It is not proper to

take advantage of the omission by plea In abatement, but by demurrer.
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LocKwooD, J.—Tliis is a scire facias issued against the defendant^

as administrator, to obtain a sale of mortgaged premises, pursuant to

the statute, Jan. 17th, 1825, entitled " A?i act concei^ning Judgments

and Executions.'''' The mortgage was executed to the plaintiff by the

defendant's intestate. Upon the return of the scire facias, the

defendant pleaded in abatement that the scire facials was issued with-

in one year after the death of the intestate. To this plea the plaintiff

demurred, and the defendant joined in demurrer. On the hearing of

the cause in the Circuit Court, the demurrer was overruled, and the

plea sustained, and thereupon judgment was given that the scire

facias be abated and quashed. To reverse this judgment, a writ of

error has been brought to this court.

The only question presented by the pleadings, is, whether the 97th

section of the act passed 23rd January, 1829, " relative to Wills

and Testaments, Executm^s and Administrators, and the settlem,ent of
Estates,'''' forbids the suing out of a scii'e facias to foreclose a mort-

gage, until after the expiration of one year from the taking out of

letters of administration. By the 18th section of the act " carir-

cerning Judgments and Executions^'' passed 17th January, 1825, it is

provided in substa7ice, that if default be made in payment of any
sum of money, secured by mortgage on lands and tenements duly

executed and recorded, it shall be lawful for the mortgagee to sue out

a writ of scire facias from the clerk's office of the Circuit Court of

the county in which said mortgaged premises may be situated,

directed, etc., requiring the sheriff to make known to the mortgagor,

or, if he be dead, to his heirs, executors or administrators, to show
cause, if any they have, why judgment should not be rendered for

such sum of money as may be due by virtue of said mortgage ; and
upon appearance, the court is authorized to give judgment ; but if

the scirefacias be returned nihil, an alias scirefacias may be issued

;

and if the alias be returned nihil, or if the defendant appear and
plead, or make default, the court may proceed to give judgment with

costs ;
" And also that the mortgaged premises be sold to satisfy such

judgment, and may award or direct a special writ of fieri facias for

that purpose. Provided, however, that the judgment aforesaid shall

create no lien on any otlier lands or tenements than the mortf>-ao-ed

premises, nor shall any other real or personal property of the mort-

gagor be liable to satisfy the same."

The scire facias authorized by the above section of the judgment
and execution law, is not an action in the ordinary acceptation of

that term ; but is a proceeding in rem. Tlie judgment does not bind
the administrator, nor does it affect in the least degree that portion
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of the intestate's estate that is committod to his charge. If a mort-

gagee were to be delayed until one year after letters of administration

were taken out, it would often hapjoen that years would intervene be-

fore he could enforce his lien. No such consequences could have

been intended by the legislature.

Administration, except in cases of insolvency, only extends to the

personal estate; and the object in forbidding the bringing of an

action against an administi-ator for one year after the taking out of

letters of administration, was to enable the administrator to ascertain

whether the estate of the intestate were insolvent, in which event the

debts would be classed, and paid pro rata. The reason for giving

this time to ascertain the situation of the estate, does not apply to a

mortgage creditor, for he has a specific lien on the mortgaged pre-

mises, which is not affected by the solvency or insolvency of the in-

testate's estate. We are therefore of opinion that the demurrer to

the defendant's plea, ought to have been sustained.

It was contended in the argument of this case, that the scire facias

does not set out the mortgage in full. This objection, however, can-

not be taken on a plea in abatement.

Judgment reversed.

Bigelow, for plaintiff.

Ford, for defendant.

Simpson v. Rawlings.

1 Scam. R., 28.

Error to Marion.

A JUSTICE has no jurisdiction of a demand exceeding $100, though

reduced below that sum by legitimate credits.

Davis and Breese, for plaintiff.

Eddy, for defendant.

Judgment reversed.

Feazle v. Simpson.

1 Scam. R., 30.

•• V Error to Marion.

1. The issuing of process is the commencement of a suit at law.

2. If a plaintiff has no cause of action at the commencement of his

suit a nonsuit -is proper.
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Feazle v. Simpson. Clifton v. Bogardus. Beezley v. Jones.

3. In a declaration for malicious prosecution the plaintiff must aver

the termination of the criminal proceeding.

Brown ^ for plaintiff.

Scates, for defendant.

Jud^gment reversed.

Cluton v. Bogardus.

1 Scam. R., 32.

Error to Peoria.

1. All persons are competent witnesses who are not parties to the

record, who have sufficient understanding and who are not disqualified

by interest, crime, or the want of a proper moral obligation to speak

the truth.

2. The interest which is requisite to disqualify a witness, must be

in favor of the party calling him.

3. Where the interest of a witness is equally balanced between the

contending parties he is competent to testify.

4. In the trial of the right of property the defendant in executiou

is a competent witness.

Bigelow, for plaintiff.

Ford^ for defendant.

Judgment reversed.

Beezley v. Jones.

1 Scam. R., 34.

Error to Yermillion.

1. "Written instruments, which contain mutual covenants, are not

assignable at law, under the statute.

2. A deed containing several covenants is not assignable as to one

of them.

3. A covenant for the performance of personal duties is not

assignable.

Judgment affirmed.
McRoherts^ for plaintiff.

Webh^ for defendant.
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Eeyuolds v. Hull.

Reynolds v. Hall.

1 Scam. R., 35.

Error to Fayette.

1. The laws in force at the time of the execution of an undertaking are as much a part of the contract as if

they were recited at large in the written instrument which evidences the agreement between the parties.

2. The contract of a surety is to be construed strictly, and cannot be extended beyond the words of his under-

taking by implication.

S. The sureties of the State treasurer are not liable for his acts or defalcations as ex officio cashier of the old

State Bank, such duty having been imposed upon him by a statute enacted subsequently to the execution

of his official bond as treasurer of State.

Smith, J.—This was an action of debt brought against James Hall

and his sureties, on his official bond, given for the faithful performance

of his duties as Treasurer of the State of Illinois, to which office he had

been elected on the 28th day of December, 1828, by the vote of the

Legislature. The bond is dated on the 16th day of January, 1829,

and was approved by the plaintiff in his executive character, on the

22d day of the same month. The condition of the bond, after reciting

that the defendant, James Hall, had been elected Treasurer of the

State of Illinois for two years, is as follows '. " Now, if the said James

Hall shall well and faithfully perform the duties of his said office, for

and during his said term, then this obligation shall be void ; other-

wise, it shall be and remain in full force."

The defendants replied—1st. General performance. 2d. That the

defendant, Hall, had faithfully accounted for and paid over all

moneys received by him, for which his sureties, as State Treasurer,

were chargeable in this action, according to the tenor and effect of

their bond. 3d. Set-off for certain sums for which the State is in-

debted to said Hall for moneys deposited in bank ; and certain expen-

ditures of said defendant for and on account of said State : to which

the plaintiff rejoined and took issue.

On the trial of the cause, a report of the situation of the State

Bank of Illinois, at Yandalia, dated on the 1st January, 1831, signed

by the said Hall, as treasurer, showing, among other things, that he

had received, on account of said bank, considerable sums from

the branch cashiers of said bank, in the notes of said bank, was offered

in evidence ; to the admission of which report as evidence, the de-

fendants objected ; which objection was sustained, and to which

opinion of the court, in refusing to admit the report as evidence, the

plaintiff excepted. The bill of exceptions contains other matters to

which it is not necessary to refer, as the additional points reserved in

the bill have been, on the argument, abandoned by the plaintiff's

counsel. The only point relied on among the causes assigned for

error, is the rejection of the report offered as evidence.
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On the part of the sureties of Hall, who are co-defendants, it is in-

sisted that no evidence of the receipts of the funds or effects of the

State Bank, by Hall, by virtue of the act of the Legislature of 23d

Januarj', 1829, or any subsequent law of the State, imposing on Hall,

the late treasurer, the duties of cashier of such bank, could be intro-

duced as legal evidence, to charge thern with a liability in case of a

misapplication of such effects or funds of the bank, by the late trea-

surer ; and this is, as I understand, conceded to be the only point to

be examined and determined.

In the consideration of this question, it is necessary to recur briefly

to tlie Constitution of the State, creating the office of treasurer, and

the act of the legislature, defining his duties. The office of State

treasurer is created by the 21st section of the 3d article of the consti-

tution ; and the act of the 21th March, 1819, " defining the duties of
auditor and treasurer, ^^ was the only law in force at the time of the

execution, delivery, and approval and acceptance of the bond. The
7th section of the act requires the treasurer to give bond in the sum
of $20,000, and the residue of its provisions relate to the performance

of duties, in regard to the fiscal operations of the State Treasury, and
nothing else.

Under this law, then, we are to determine the liabilities of the

sureties, and whether they can be held responsible for other duties

cast upon the treasurer by the act of 1829, after the execution, ap-

proval, and acceptance of the bond.

Without examining the question which might here arise, as to what
duties might thus be cast upon the treasurer, and their appropriateness,

it will be sufficient to inquire into the character of the act of 23d Jan.

1829, entitled ^'' An act to amend an act, sujpijlementary to an act

estaUisJmig the State Bank of Illinois, approved Jamiary 10th, 1825."

By the Yth section of that act, it is declared, " that the treasurer shall

discharge all the duties required of the cashier of said bank, by the

act establishing the State Bank of Illinois." From this provision, it

is manifest that the Legislature cast upon the treasurer the office of

cashier, and thereby constituted the treasurer cashier of the bank de

facto. Having by law imposed this new office upon him, and created

new liabilities and new duties, of a character not only unconnected

with the office of treasurer, but of a diversified and entirely different

nature, can it be contended that the sureties on his bond are justly

and legally responsible for his want of fidelity in the discharge of this

new trust ? It will be recollected that the cashier of the bank was
required by law to give security in the sum of $50,000 ; and why, on
the transfer of his duties, additional security of the treasurer was not
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required, it is not for this tribunal to determine. ISTo increase of the

treasurer's bonds was required ; and it is inconsistent with the idea

derived from the requirements of the law creating the bank, to sup-

pose that the sum of $20,000 required by the treasurer's bond, would

have been deemed sufficient, when these new and important and

responsible duties were thus transferred, by a transfer of the office of

cashier.

The question then presented for consideration and decision is, not

whether it is within the bounds of legislative competency to impose

additional duties on the treasurer connected with his office ; nor

whether those duties are appropriate or not ; but whether, by law,

there has not in fact been cast on the treasurer an additional office,

and he required to discharge the duties required by law of the former

incumbent. If this be so, then it cannot be doubted that such of the

defendants as are mere sureties of the treasurer, cannot be holden

responsible for the acts of the same individual in the performance of

the duties of the office thus cast upon him. But if there can be a

doubt entertained as to such an interpretation of the act of 1829, and

whether or not it did not cast on the treasurer a distinct and addi-

tional office, and the performance of its duties, still there is no rule of

law better settled—one which has received the universal sanction of

all tribunals—tlian that the laws in force at the time of the making of

contracts, form a portion of their essence, and that they must be con-

sidered as entered into with reference to such laws, and be so con-

strued. The act of " 24th March, 1819, defining the duties of trea-

surer," was the only law in existence at the time of entering into the

bond ; and by it, the rights and liabilities of the respective parties

must be ascertained and determined. The sureties, when they signed

the bond and entered into the covenant, could not be supposed to look

elsewhere to ascertain the nature and extent of their liability. They

.

saw that $20,000 was the extent, and that the duties which were required

of the treasurer, related alone to the fiscal concerns of the State, as

defined in that law, and not to duties appertaining to a moneyed insti-

tution of a varied and peculiar character. It will be apparent that

they could not have anticipated that the Legislature intended, or

would have subsequently cast on the defendant. Hall, the office and
duties which were in fact so cast, afterward, upon him. Apart,

however, from this view of the case, there is another which is con-

sidered decisive as to the extent of the liability of the sureties.

The contract of a surety is to be considered strictly, both in law and
equity, and his liability is not to be extended by implication beyond
the terms of his contract. To the extent, and in the manner, and un-
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der the circumstances pointed out in his obligation, is he bound,

and no further. In a case, also, determined in the United States

Court, it was decided that under a bond given on the 4th December,

1813, conditioned for the faithful discharge of the duties of his office,

by a collector of direct taxes and internal duties, who had been ap-

pointed under the act of July 22d, 1813, by the President, on the 11th

of November, 1813, to hold his office until the end of next session of

the Senate, and no longer, and was reappointed to the same office,

January 24th, 1814, by the President, by and with the advice and

consent of the Senate, to hold his office during the pleasure of the

President, for the time being, the liabilities of the sureties are

restricted to the duties imposed by the collection acts, passed ante-

cedent to the date of the bond.

The act of 1829 could not be retroactive in its operations, but was

entirely prospective. Although it imposed new and additional duties

on the treasurer, of a character in nowise connected with the office of

treasurer, and which, if it even be conceded, were mere duties ap-

pendant to the office of treasurer, created by the act of 23d January,

1829, and was not the transfer of an additional office on him, and that

in the character of cashier, still the liabilities of the sureties could not

be enlarged, or changed in any way, from what they actually were

prior to the passage of this law.

As, then, the act of 1829 could in nowise interfere with the condi-

tion of the bond, could impose no new liabilities, nor in any way
change its character or extend its operations, by implication, I am of

opinion that the judgment of the Circuit Court should be affirmed.

Separate opmion of Lockwood, Justice.—I concur in opinion that

the judgment of the Circuit Court ought to be affirmed, upon the

ground that the sureties of the treasurer could not have contemplated

any such increase of their responsibility as necessarily took place by
transferring the duties of cashier of the State Bank to the treasurer.

Such additional responsibilities not being within the intention of

either of the parties to the bond when it was executed and accepted

by the governor, to hold the securities responsible for the acts of the

treasurer, growing out of his management of the affairs of the Bank,

would violate a well settled rule, that a surety cannot be held beyond

the express terms of his undertaking, as understood by the parties,

when the contract was entered into.

Judgment affirmed.

Cowles, for plaintiff.

Cavalry and McRoherts^ for defendants.
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Bcaird v. Foreman.

BeAIKD V. FOKEMAN.

1 Scam. R., 40.

Error to St. Clair.

If a sheriff or coroner collects and fails to pay over moneys due the plaintiff in execution, the injured party has

the option to proceed under two different statutes, in a summary way, by motion, in one of which the latter

may recover twenty per cent. Interest, and in the other ten; and in the first mentioned remedy the sheriff

or coroner may likewise be punished for contempt. The statutes are not inconsistent.

Browne, J.
—

^Tliis case is brought into this court on a writ of error

from the St. Clair Circuit Court. It appears from the record, that the

defendant in the court below, as sheriff of St. Clair county, had col-

lected on an execution in favor of the plaintiff, against Joseph Chance,

John Bird and William Kinney, defendants in a replevin bond, the

sum of $155 28^, which he did not pay over on request to the said

plaintiff. A motion was thereupon made against the said sheriff, on

due notice given under the 30th section of the practice act of 1827,

for judgment against him for said sum and 20 per centum thereon,

from the time of collection till paid; and a judgment was accordingly

rendered at the March term, 1828, against the said sheriff, in these

words :
" This day came the said plaintiff by her attorney, and satis-

factory proof having been made to the court of the service of the

notice according to law, and it appearing to the court that the said

defendant received the sum of $155 2S|^, it being the debt specified in

said execution, and that he has been requested to pay over the same

to the plaintiff, and hath failed so to do ; and the said defendant de-

clining in open court to make defence, it is therefore considered by

the court that the said plaintiff do recover of the said defendant the

said sum of $155 28^ for her debt, and also interest, to be computed

thereon at the rate of 20 per centum per annum, from the 14th

August, 1827, being the return day of said execution, until paid, for

her damages, for failing to pay over the said money." It is contended,

in the assignment of errors, by the counsel for the plaintiff in error,

that this judgment is erroneous, because it awards 20 per centum per

annum interest, as damages, instead of 20 per centum damages merely,

upon the amount withheld : this position must be determined by the

terms and intention of the statute which givc^ the remedy. By the

act before referred to, a summary remedy is provided against sheriffs

who shall neglect or refuse to return an execution, or who shall neglect

or refuse to pay over money collected by them on execution. By
giving such sheriff ten days' notice in writing, the plaintiff in the ex-

ecution may have relief on motion in the Circuit Court, namely, an

order upon the officer, and process of attachment, if necessary, to en-

force it, when a return of the execution merely is sought ; and when
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money has been collected, and witlilield, a judgment may be rendered,

after the proper steps, for the amount, with 20 per centum thereon,

from the time of collection till paid. Tliere being no question made
by the assignment of errors, as to the regularity of such a judgment,

the decision in this case must depend upon the construction of the

words, " 20 per centum from the time of collection till paid." That

this means interest to be computed at that rate, for the time the

money is withheld, whatever that time may be, the court has no

doubt. The words, "from the time of collection till paid," would

otherwise be insignificant and absurd. The legislature doubtless

intended to take away from the sheriff all inducement to apply to his

own use money collected by him ; and a less rate of interest than 20

per centum in a country without usury laws, and where money is not

more ]3lenty than it ought to be, might not have removed the tempta-

tion which sheriffs sometimes very possibly fall into, to speculate

upon the money of others in their hands. Common interest, with 20

per centum damages upon the amount when withheld for a long time,

might, and in this State, often would, leave the sheriff a gainer by his

breach of duty ;
and on the other hand, it might be no amends to the

unfortunate plaintiff, who relied upon the prompt collection of his

debt. Anotlier provision of the statute, giving ten per centum, not

as interest, but as damages, on the amount collected, has been referred

to in the course of the argument as having a bearing upon this point.

It is section 1-ith of an act of 1827, respecting sheriffs and coroners,

and is an independent remedy applicable to the case, but which the

defendant may not choose to pursue, the remedy being less efficacious.

Tlie two provisions are alternative. It is at the option of the plaintiff

in the execution, to resort to whichever he pleases. "When money has

been retained but a short time, it would afford a more adequate satis-

faction than the provision of the practice act, giving 20 per centum

interest for the time the money was collected. In this view of tlie

case, and the court can see it in no other, the two provisions are per-

fectly consistent and proper. They both look to the security of the

party whose money is improperly withheld, and to the prevention of

such conduct in officers, by wholesome damages. The judgment is

therefore affirmed with costs.

Judgment affirmed.

Snyder and Semple, for plaintiff.

Cowles, for defendant.
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Bowers v. Green.

Bowers v. Green.

1 Scam. R., 42.

Error to Jackson.

1. Clark v. Ross, Breese R., 261, overruled.

3. A writ of error is a writ of right, and cannot be denied except in capital cases, when cause must be shown.

8. Statute penalties are in the nature of punishments.

4 A justice has no jurisdiction to enforce a penalty, unless such power is expressly conferred upon him.

LocKwooD, J.—Green sued Bowers before a justice of the peace to

recover the penalty of $5, inflicted by the 14th section of the " Act

regulating Mills and Millers^'' passed 9th February, 1827, for taking

more toll than is allowed by the 11th section of said act.

Green recovered before the justice, and the cause was removed by

appeal to the Circuit Court of Jackson county, where the judgment

of the justice was affirmed for $5. To reverse this judgment, the

cause is brought into this court by writ of error.

A preliminary objection has been raised, whether a writ of error

will lie in a case whei-e the recovery is under $20, exclusive of costs

;

and to supj)ort this objection, the case of Clark v. Ross has been cited.

If the decision of that case was correctly made, then the objection is

well founded, and this cause ought to be dismissed for want of juris-

diction in this court. The maxim, Stare decicis, is one of great im-

portance in the administration of justice, and ought not to be departed

from for slight or trivial causes
;
yet this rule has never been carried

so far as to preclude courts from investigating former decisions when
the question has not undergone repeated examination, and become

well settled. Wherever the construction of a statute has been repeat-

edly given in the same way, or where a construction has been given

and acquiesced in for a number of years, it would be manifestly im-

proper for a court to disturb questions thus settled. But the cause

of Clark V. Ross is the only case in which this court have been called

on to settle the right of parties to bring writs of error to this court,

and that decision has not, it is understood by the court, given satis-

faction to the bar.

Under these circumstances, I think it the duty of this court to revise

that decision. That decision is based upon the idea that writs of error

are in their nature appeals, because the Constitution only gives this

court appellate jurisdiction, except in certain cases ; and the legisla-

ture, by limiting appeals to cases where the judgment, exclusive of

costs, should amount to $20, had used the word " appeals " in its

broadest constitutional sense, and thereby included writs of error.

"Were the court right in giving this construction to the word " ap-

peals ?" At common law, the only mode of removing a cause from
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an inferior court of record to a superior court for reversal, was by
writ of error ; and this writ was a writ of right, which could not be

denied, except in capital cases. To obtain a writ of error, it is neces

sary to apply to the clerk of the Supreme Court, and then it does not

operate as a stay of execution, unless an order is obtained from a

judge for that purpose. From this statement, it is obvious that con-

siderable delay would intervene before a writ of error could be ob-

tained ; and in the meantime an execution could be issued on tlie

judgment, and a party, against whom an erroneous judgment had

been given, might be put to considerable trouble and expense.

To remedy this evil, it is fairly presumable that the legislature gave

the additional remedy by appeal. By taking an appeal, which is done

when the judgment is rendered, the effect of the judgment is entirely

suspended until the appeal is decided. From this view of the subject

I am satisfied that the legislature, in authorizing parties to take " ap-

peals," used that term as descriptive of the mode, and only intended

to give a more expeditious and less expensive means of taking a cause

from an inferior to a superior court. An appeal ought, therefore, to

be considered as a cumulative remedy, and, consequently, any restric-

tion ujDon the right to use the remedy cannot, with propriety, be ex-

tended to other modes of redress provided by law. This construction

is fortified by the consideration that, by an act passed January 19th,

1829, entitled '^An act regulating the Supr^eme and Circuit Courts,''''

which act seems not to have been noticed by the court in the former

case, the remedy by appeal and error are noticed as different modes

of bringing causes into this court.

Another consideration is entitled to great weight in arriving at a

correct result on this question; and that is, that much injustice must

necessarily result from the decision in Clark v. Ross, if adhered to.

Many cases might be stated where a party would be entirely deprived

of redress where manifest injustice has been done in the court below.

I will only state one case to illustrate the great impropriety of sus-

taining the decision of Clark v. Ross. A. brings an action on a note

for $1,000, and the court below, by an erroneous decision, reduces the

debt under $20 ; or by such wrong decision, a verdict is given for the

defendant. Now, if the case of Clark v. Ross is to be deemed law,

A., in the supposed case, would be entirely without remedy. Can it

be supposed that the legislature intended any such injustice? And
ought this court to sustain a decision, unless compelled by express

legislative enactment, which w^ill produce such results ? The old and

salutary rule of the common law, that a writ of error is a writ of right,

and cannot be denied, except in capital cases, ought not to be abolished
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by implication and construction, and particularly where it is evident

that the legislature could not have contemplated its repeal. We are

therefore clearly of opinion that the case of Clark v. Ross ought to be

overruled.

Having disposed of this preliminary question, I come to the assign-

ment of errors in this cause. The first assignment is, that a justice

of the peace had no jui-isdiction of the subject matter of this suit.

The statute giving the penalty authorizes the party injured to sue for

the penalty in any court having a cognizance thereof. The question

here arises, have justices of the peace any jurisdiction over penal

actions ? By a careful examination of the several cases enumerated

in the general act giving justices of the peace jurisdiction, I am satis-

lied the legislature only intended—and such is the obvious import of

the act—to confine their jurisdiction to actions arising on contract.

An action of debt for a penalty inflicted by statute can in no sense

be considered as an express or even an implied contract. Statute

penalties are in the nature of punishments, and persons who incur

their liabilities are considered as tort feasors.

In relation to what courts have cognizance of penal actions, the

following rule is laid down in Espinasse on Penal Statutes, to wit

:

" With respect, however, to statutes giving jurisdiction, a difference

must be observed as to the superior and inferior courts. The courts

above may have jurisdiction hy imj)liGation, as in the cases of i)enal

statutes mentioned before, such as Eex v. Mallard, ante, fob 9, pro-

hibiting any ma|:ter of public concern under a penalty, but without

appropriating it, and which is a debt due to the crown, and recover-

able in the Court of Exchequer. That might be sued for in the courts

above, though they are not named ; hut no inferior court or jurisdic-

tion can have cognizance of any penalty recoverable under a> penal
statute by implication. They must be expressly mentioned in the
statutes themselves, and cognizance given to them in express terms."
Jurisdiction not having been given expressly to justices of the peace,
we are of opinion that the justice in this case had no jurisdiction, and
the judgment of the Circuit Court, for this reason, must be reversed
with costs. Other errors have been assigned and argued, but the
court not being entirely satisfied relative to them, give no opinion.

„ ,
Judgment reversed.

Breese and Cowles, for plaintifi*.

BaTcer and Field, for defendant.

14
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Clemson v. State Bank of Illinois. Bailey v. Campbell. Humphreys v. Collier.

Clemson V. State Bank of Illinois.

1 Scam. R., 45.

Appealfrom St. Clair.

1. A PARTY cannot assign as error his own mistake.

2. Two defendants—one served with process, the other not; the

party served employs an attorney ; the latter interposed a demurrer,

which apparently recognized the appearance of both defendants ; this

demurrer was overruled—thereupon the attorney filed pleas in behalf

of him only who had been served—held that the other defendant was
not in court.

3. It is not error to render a final judgment upon plaintiff's demur-

rer to a bad plea.

4. A writ of inquiry is unnecessary where the damages rest in com-
putation.

Semple, for appellant.

Cowles and I^'ord, for appellee.

Judgment affirmed.

Bailey -y. Campbell.

1 Scam. R., 47.

Error to La Salle.

A PAETY cannot assign for error a decision in his own favor.

Judgment affirmed
Bigelow, for plaintiff.

Ford, for defendant.

Humphreys v. Collier.

1 Scam. R., 47.

Appeal from Randolph.
1. On an issue in fact, the parties are only required to prove the material allegations in their respective

pleadings.

2. Instructions must be based upon the evidence ; and where there is no proof to base the instruction upon
the court may refuse it as an abstract proposition.

8. The assignor of a note, who indorsed after maturity, is liable to refund to the assignee, if at the time of the
assignment, the maker was insolvent.

Smith, J,—This was an action brought by the appellees against the
appellant in the Circuit Court of Randolph, as the assignor of a pro-
missory note of hand, under seal, to recover the balance due at the
time of the assignment, and still remaining unpaid. The declaration
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alleges the making of the note, and the assignment and delivery to

Collier and Powell ; and then specially avers that at the time of snch

assignment there existed a total inability of the maker to pay the

same, and that payment could not be coerced by the ordinary course

of law ; that a suit would have been unavailing to compel the maker

to pay the same, by reason of his total want of property to be reached

by an execution upon any judgment which might have been obtained

by suit against him on said note ; that the maker has not paid, or

caused the said balance to be paid to them, or any part thereof, but

has wholly refused, of all which the appellant had notice. To this

count was added a count for goods, wares, and merchandise, sold and

delivered, and the usual money counts. The defendant in the court

below pleaded the general issue, and payment to the second and third

counts, to which plea of payment there were a replication and issue.

During the progress of the trial various instructions were prayed

for by both the plaintiffs' and defendant's counsel in the court below.

It is not esteemed important for the consideration of the present case

to examine the correctness of but two, which are contained in the bill

of exceptions. The first was prayed for by the defendant's counsel,

and is as follows :
" That, should the jury be of opinion that the note

of said Barcroft was not received in full payment of the goods purchased

by the defendant of the plaintiffs at the time it was indorsed, at their

own risk, that then, before the plaintiffs can recover in this case

against the defendant, as indorser of the note, the plaintiffs must prove

a demand of payment from Barcroft, and notice to the defendant, or

at least that they demanded payment of Barcroft." The refusal of

the Circuit Court thus to instruct the jury is assigned for error, and

we are now to consider whether it is in fact so. An obvious answer

is to be given to this objection ; no rule is certainly better settled than

•that which holds a party to the proof only of the material averments

in his declaration. We shall look in vain into the first count for an

averment that a demand of payment was made, and notice of non-

payment given to Plumphreys. The plaintiffs have based their right

to recover, not on the ordinary liabilities of an assignor of a note or

seale(i instrument of writing for the jiayment of money, but on the

avowed insolvency of the maker at the time of the assignment of the

note in question, and have framed the count on the note upon such a

supposed state of facts. It is therefore most manifest, that to have

required proof of demand and notice would have been to have required

proof of matters not in issue, but entirely foreign to the issue. The

defendant having taken issue on the tacts contained in the declara-

tion, it was sufficient for the plaintiffs, by proof, to sustain the mate-
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rial averments therein contained, and they could not be called on to

prove more. If demand and notice were necessary and material aver-

ments, the defendant should have demurred to the declaration, and

not pleaded in chief. But as the declaration is evidently framed with

a view to tliat portion of our statute relating to promissory notes,

bonds, due bills, and other instruments in writing, making them as-

signable, which requires due diligence to be used to first collect the

amount from the maker by suit, except where the institution of such

suit would have been unavailing, it may become necessary and proper

to consider whether, under the second section of that act, in relation

to a case of notorious insolvency, when the note becomes due, demand
of payment from the maker, and notice of non-payment to the as-

signor, are necessary to be averred and proven before a party shall

be entitled to recover.

From a consideration of the causes which gave rise to the laws

which exist in, and govern, states and countries greatly commercial,

it will be evident that many of the principles apj^licable to a commer-
cial people, in the negotiation of assignable, indorsable, and transfer-

able paper securities, and instruments for the payment of money,

would but ill suit the condition of a people so purely agricultural as

we are ; and hence the impolicy of adopting the j)rinciples and rules

of decision which have been made in states and countries that have

adopted the law of merchants in relation to negotiable paper. It

must be recollected, that the British decisions are not only different,

for the reasons assigned, but the statutes of Anne, under which most
of them have been made, differ in material points from ours. "We are

not only, then, restricted from adopting their rules where inapplicable,

but we are prohibited by the express terms of our own laws, whicli

have been framed and adopted, doubtless, as being more congenial to

our modes of transacting such negotiations, and as better calculated

to insure equitable and legal liabilities between parties. The con-

struction of that portion of our statute, it would seem, is of easy inter-

pretation. If the suit, which it requires to be prosecuted as the

evidence of the means of diligence, would have been unavailing, tlien

it is declared—the assignee may maintain an action against the

assignor, as if due diligence, by suing, had been used.

Now, in what case, more than in the case of an absohite and entire

insolvency of the maker of a note or bond, can it be imagined that a

suit would be unavailing ? It seems difficult to conceive a case more
apposite or more comprehensive in its nature: indeed, it might be

said to have been the very case to which the exception of the statute

was intended to apply ; and as the statute has also made the same
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exception in cases where the maker has absconded or left the State,

it cannot, perhajas, be so readily perceived what other state of facts

could well exist to meet the application of a further exception. Satis-

fied that such were the objects of its framers, we are bound to consi-

der that, in cases of notorious insolvency of the maker of an assignable

instrument, contemplated by our statute, after it becomes due, and so

continuing up to the time of action brought, the assignor must be

liable to his assignee.

On the second point of instructions, which were asked by the plain-

tiffs, in relation to the laws of Missouri, as applicable to the case

before the court, it is proper to remark, that it nowhere appears in

the declaration, nor, indeed, in any part of the record, that the

note or assignment was made in Missouri ; nothing appears in

the bill of exceptions to show that there was any evidence that the

assignment or transfer of the note took place there ; and yet such must

doubtless have been shown by evidence, for on that ground alone

could it be imagined that the Circuit Court would have instructed the

jury that the laws of Missouri, as to the contract, were to govern them.

If this had appeared, and we could see with judicial eyes that the

contract was made there, then doubtless the instructions, as to those

laws, would have been correct. In the absence, however, of that fact,

and much as it is to be regretted that omissions of this character (if it

be one in the present case), which might have been remedied in a

moment, should become available here, to destroy the fruits of a

recovery ; still, as there is no discretion left under such circumstances,

the judgment of the court below is reversed, and the cause remanded

to the Circuit Court for further proceedings, not inconsistent with this

opinion.

Judgment reversed.

Bakev^ for appellant.

Breese^ for appellee.

Bates v. Wheeler.

1 Scam. R., 54.

Appeal from Madison.

1. He who seeks equitable relief must offer to perform his obligations to his adversary.

2. Ou a bill for a specific performance, the complainant must aver a full performance of his undertakings.

Smith, J.—^The appellant filed his bill in equity in the Court below,

to compel a specific performance of a contract in writing, entered into

between him and the defendant, by which the defendant covenanted



214 SUPREME COURT OF THE STATE OF ILLKs^OIS.

Bates V. Wheeler.

to convey a good title to certain real estate lying in the military tract

of this State. The complainant, in his bill, alleges, " that he has paid

the whole consideration of said land, and that he has frequently de-

manded a deed of the defendant." The case does not require a speci-

fic enumeration of its progress and determination in the Court below
;

it is suificient to say, for the purpose of its present consideration, that

it was put at issue by a replication to the defendant's answer, testi-

mony taken, and finally heard, on bill, answer, replication, exhibits,

and evidence of several witnesses, whose testimony is embodied is the

form of depositions. At the hearing, the Circuit Court dismissed the bill,

and adjudged that the complainant should pay costs to the defendant.

From this judgment the complainant appealed ; and we are now to de-

termine whether the Circuit Court erred in the rendition of its decree.

The inquiry on the merits and equity of the complainant's case, de-

mands an examination into the allegation of his bill—whether the con-

sideration money has been paid, or the terms and condition upon
which the defendant had engaged to make the conveyance, have been

complied with ; for it will not be denied, that unless such is evidenced,

by the proof in the cause, or has been admitted by the defendant in

his answer, the complainant has no right whatever to demand a specific

performance of the contract. What, then, is the testimony ? It

ajipears that the consideration for the land in questiun, was a certain

mare, and five dollars in a note on an individual, payable in plank.

This animal and the note are to be delivered to defendant, and upon
which the conveyance is to be made. The mare is delivered, but is

again returned (but refused to be received by the complainant) on the

alleged ground of a deceit—^being said to be defective. It is not pro-

posed to inquire into the truth or reality of the alleged deceit ; nor

whether, indeed, it was practised, inasmuch as the proof incontestably

show^s—and it is indeed established also by one of the complainant's

witnesses—that the note for five dollars was a part of the considera-

tion ; and that the complainant has failed to establish the delivery of

the note in question, or the payment thereof, or an oifer so to do to the

defendant. This was a precedent condition, the performance of which
was essential, before the complainant could seek a compliance, on the

part of the defendant, in the conveyance of the land. He who seeks

equity, must do equity
; and as the failure of the complainant to com-

ply with the bargain has been plainly established, the decree on the

merits and equity of the case seems very appai-ent.

Decree affirmed.
Semple and Breese, for appellant.

Cowles, for appellee.
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CuuECH V. Jewett.

1 Scam. R., 55.

Error to Monroe.

A PEKSONAL judgment cannot be rendered against administrators.

Judgment reversed.

SempLe^ for plaintiff.

McBoherts, for defendant.

Clakk v. Hakkness.

1 Scam. R., 56.

Error to Adams.

1. Ordinarily the Circuit Courts are limited in their jurisdiction to parties defendant, who reside or are found

in the county in which they sit.

2. But they have jurisdiction to send process to a foreign county, where the contract is specifically made pay-

able in the county from whence the process issues, or when the cause of action accrues there, and the plaintiff

resides in the county in which the suit is instituted.

3. The declaration in such cases must aver the jurisdictional facts, (a)

Smith, J.—^This was an action of debt, commenced on an award in

tile Circuit Court of Adams county. The summons was directed to

the sheriff of the county of Morgan, and made returnable to the

Circuit Court of Adams county, and is in the usual form, except that

the amount of the debt claimed is not specified.

Among several points made is one of importance, which goes to the

jurisdiction of the Circuit Court. It is contended that the Circuit

Court of Adams could not entertain jurisdiction of the cause, because

it does not appear from the record, that the cause of action arose in

that county, or that the debt was specifically payable there. It is

obvious, on general principles, as well as law, that the circuit

courts are limited in their jurisdiction to the several counties in

which they are erected, unless there shall be, by some particular law.

an express power extending that jurisdiction in specified and enu-

merated cases. "With respect to the emanation of process, and the

power to reach defendants who reside out of the particular county in

which the court exists, and to compel their appearance, it is necessary

to examine the act of the legislature of 30th December, 1828.

By the provisions of that act, which is emendatory of the " Act conoern-

Ing Practice in Courts of Law, '^ of 1827, it is provided, that " it shall

not be lawful for a plaintiff to sue a defendant out of the county

where the latter resides, or may be found, except in cases where the

debt, contract, or cause of action accrued in the county of the plain-
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tiff, or where the contract may have, specifically, Tjeen made pay-

able." By this provision, it was intended to change and restrict a

practice, which existed under the act of 1827, of compelling the

apj)earance of a defendant in any county in the State, where a

creditor might elect ; a most oppressive and injurious practice, which

was intended to be prohibited in future. It would, perhaps, be proper,

before a writ emanates, that the ofiicer of the court from which it is

prayed, where it is sought to compel the attendance of a person from

another county, should require an affidavit of the party, or his agent

or attorney, that the cause of action accrued there, or that the contract

was specifically payable there, according to the provisions of the act

of 1828. It is not intended, in construing this provision, to say, that

because this was not done in the present instance, that there is a want

of jurisdiction ; but still it is essential, in my judgment, that there

should be a special averment in the declaration, of one of the causes

enumerated in the act of 1828, to give jurisdiction. A circuit court,

though an inferior court in the language of the constitution, still, I

am willing to concede, is not so held by the common law, nor the

statutes of the State conferring its jurisdiction. The caution and

jealousy with which the acts of inferior tribunals have been viewed,

is not applicable to them ; but they are, on the contrary, to be

viewed with a spirit of enlarged and enlightened liberality, in

favor of the regularity of their proceedings. A circuit court, how-

ever, is of limited jurisdiction, and has cognizance, not of causes

generally, but of such only as arise within the county.

Now, from the face of the writ in this case, the fair 2)resumption

is, that the court has not jurisdiction ; but that the case is without its

jurisdiction, the writ being directed into another county. This ren-

ders it necessary—because the proceedings of no court can be deemed
valid, further than its jurisdiction appears, or may be fairly presumed

—to set forth upon the record, the facts which give jurisdiction ex-

pressly, or such as by legal intendment may render that jurisdiction

certain. If we apply this reasoning to the case before us, we shall

look in vain into the record for an averment of the existence of any

one of the causes enumerated in the act of 1828, upon which the

Circuit Court could exercise the jurisdiction specially given in such

cases. It was necessary that the causes which gave the court the

right to entertain jurisdiction, should have been specially set forth
;

and as that has not been done, it seems to follow, as a consequence,

that the cause was without its jurisdiction.

A course of decisions in the Supreme Court of the United States,

in regard to the alienship and residence and citizenship of suitors in
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the circuit courts of the United States, which are considered ana-

logous in principle, has been adopted ; and by which it is declared,

that "the facts upon which the jurisdiction arises, must be either ex-

pressly set forth, or in such a manner as to render tliem certain by

legal intendment." In the case of Turner, administrator, v. Bank of

]S\')rth America, where a note was drawn by the defendants, in favor

of Biddle & Co., who were described as " using trade or merciian-

dise in partnership together, at Philadelphia, or North Carolina," it

was declared, the description of the promisees contained no aver-

ment that they were citizens of a State, nor any which by legal intend-

ment could amount to such averment, and that it was error.

Judgment reversed.

Ford and McConnel^ for plaintiff.

Cavalry^ for defendant,

(a) Vide Kenny •». Greer, 13 111. R., 432, where all antecedent cases were overruled.

Scott v. Thomas.

1 Scam. R., 58.

Ajpjpeal fro'in St. Clair.

A parol promise to pay the debt of a stranger is void under the statute of frauds.

Wilson, C. J.—The declaration of Thomas, the plaintiff below,

contains three counts. The first charges that "William Biggs, and

William Biggs, jr., were indebted to him by note, and that in con-

sideration that he would forbear until the next term of the court, to

sue on the same, that Scott, the defendant, promised if the Biggs did

not pay it, that he would ; and that he, Thomas, did forbear to sue,

but that neither the Biggs nor Scott had j)aid the same. The second

and third counts charge that in consideration of forbearance to sue

the Biggs on said note, the defendant promised, if the Biggs did not

pay it by the next Court, that he, defendant, would foreclose a mort-

gage which he held from the Biggs, upon a tract of land, and that the

plaintiff might buy it in for $1 25 per acre, if it would not sell for

more ; and after satisfying his own debt, pay the surplus, if any, over

to defendant ; and that he did forbear to sue, and that the note was

not paid, and the defendant did not foreclose his mortgage, and

permit tlie plaintiff to buy in the land, and satisfy his debt. To all

these counts the defendant pleaded, 1st, non-assumpsit ; 2d, that the

promises, if made, were by parol, and therefore void by the statute

of frauds and perjuries. To the second plea, the defendant demurred,

and the court sustained the demurrer. A trial was liad on the plea
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of non-assumpsit, and a verdict and judgment given for the plaintiff.

Several exceptions were taken to the instructions given to the jury,

and to the opinion of the court in refusing to give instructions asked

for. It will be unnecessary to notice these exceptions, as the question

raised by the decision of the court npon the demurrer to the declara-

tion, will settle the case. In the argument of this case, a distinction

was attempted to be drawn between a promise to pay the debt of

another, and a promise to do some collateral act by which such pay-

ment might be obtained. 'No such distinction, however, is recognized

by any of the cases relied on, nor does any such exist. If the act

promised to be done, is in its consequences tc^ operate as a discharge

of the debt of another, the circuity of the process by which that

object is proposed to be effected, does not vary the principle of the

case.

The promise, as charged in the second and third counts of the de-

claration, was in effect to pay the debt of the Biggs, but out of a

particular fund, and in a particular way, in consideration of forbear-

ance. This agreement is clearly within the statute of frauds and per-

juries. The distinction in relation to promises under that branch of

the statute applicable to this case, is that where the moving consider-

ation for the promise is the liability of the third person, there the

promise must be in writing ; but if there is a new consideration

moving from the promisee to the promisor, as where he gives up some
lien or security, there the superadded consideration makes it a new
agreement, for the performance of which no third person is liable,

and, consequently, it is not within the statute.

In the present case, the only moving consideration for the defend-

ant's undertaking, is the liability of the Biggs. No advantage can

accrue to the defendant ; his promise is a collateral one, and being by
parol, is void, under the statute.

Semph, for appellant.

D, Blachwell, for appellee.

Judgment reversed.

Makston v. "Wilcox.

1 Scam. R., 60.

Error to Hancock.

The probate courts of this State possess an incidental power to revoke letters of administration obtained by
fraud, (a)

LocKwooD, J.
—

^The only question presented in this case for con-

sideration is, whether a Judge of Probate, after he has granted letters
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of administration, can revoke them upon the ground tliat they were

obtained by fraud. The " Act relative to Wills and Testaments^ Exe-

cutors and Administrator's, and the Settlement of Estates,''^ passed

January 23d, 1829, is very broad in giving jurisdiction to courts of

probate. By the 15th section of that act, courts of probate " shall

hear and determine the right of administration of estates of persons

dying intestate ; and to do all other things touching the granting of

letters testamentary, and of administration, and the settlement of

estates according to riglit and justice, in such manner as may be pre-

scribed by law."

On an application in this case, the Court of Probate decided that

Wilcox, the administrator, had obtained the letters of administration

by fraudulently representing that he was a creditor of the intestate,

when in truth he was not—and proceeded to revoke the letters.

Upon appeal to the Circuit Court, that court decided that the Court

of Probate was a court of special limited jurisdiction created by
statute ; and that it could not have or exercise any other or greater

power and discretion than is particularly specified and permitted by

the acts of the General Assembly, from which it derives its existence

;

and upon that ground, reversed the decision of the Court of Probate,

without investigating the facts of tlie case.

The position of the Circuit Court is undoubtedly correct, that

Courts of Probate are created by statute, and to the statute we must

look to ascertain the extent of their jurisdiction. But has not the

Circuit Court put too limited a construction upon the extent of the

jurisdiction conferred on courts of probate? When the legislature

vested in courts of probate the power to " hear and determine the

right of administration," it necessarily conferred all those incidents

which are necessary to arrive at a correct determination. The grant-

ing of administration is necessarily an ex parte proceeding, and con-

sequently the Court of Probate is liable to be imposed on by appli-

cants for administration. If, then, letters be obtained by a fraudulent

representation, is it not a necessary incident to the right " to hear and

determine," that the court should have power to inquire whether any

such fraud has been practised ? We think the right to inquire whe-

ther a fraud has been practised, is a necessary incident to the juris-

diction conferred by the statute. In England, the courts which have

authority to grant letters of administration, are courts of inferior and

limited jurisdiction
;
yet it has there been frequently decided, that,

" If administration be granted to a wrong party, in such case, the

Ordinary may repeal it, and grant it to another, for he has not exe-

cuted his authority ; and it is a power incident to every court to
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rectify its errors." It also appears bj a note in Toller, that in Pennsyl-

vania, " The Eegister's Court has a right to revoke letters of adminis-

tration where they have issued improperly, and direct new letters to

issue to the proper person." From these authorities, and from the

reason of the case, we are of opinion that the Circuit Court erred in

reversing the decision of the Court of Probate, upon the ground

assumed by the Circuit Court, and consequently the judgment of the

Circuit Court must be reversed with costs, and the cause remanded

for further proceedings.

Judgment reversed.

A. Williams^ for plaintiff.

Pugh and Whitney^ for defendant.

(a) The statute confers express power to revoke such letters. Cooke's Stat., 1187, sec. 81.

BoGAEDTJS V. TkIAL.

1 Scam. R., 63.

Error to Peoria.

1. A SPECIAL demurrer must assign the causes.

2. The copy of a note attached to, forms no part of the declaration.

3. A special count on a note, and the common counts, may be joined

in the same declaration,

4. A defendant may crave oyer of a note, demur, and avail himself,

in this manner, of a variance between the pleading and proof.

Judgment reversed.

Bigelow, for plaintiff.

Ford^ for defendant.

McKmLET V. Bkaden.

1 Scam. R., 64.

Error to Madison.

The general issue admits the capacity in which an administrator

sues.

Judgment affirmed.
Semjple^ for plaintiff.

D. Blackwell. for defendant.
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Madison County v. Baktlett.

1 Scam. R., 67.

Error to Madison.

1. Interest is the legal damages or penalty for the unjust delay in the payment of money due to another.

2. A county is not bound to pay interest on its orders upon the treasury.

8. A county cannot be guilty of laches.

4. A county order " for $1C 50, or its equivalent in State paper," is payable in full in coin, or as many State

paper dollars as will make the sum named in the order, according to the current value of the State paper.

LocKWOOD, J., delivered the opinion of the Court

:

These causes come into this court, upon agreed cases from the

Madison Circuit Court. Two questions are presented for our con-

sideration : First, Is the county of Madison bound to pay interest on

county orders, from their date until paid, drawn in the following

manner, to wit :
" September Term of the Commissioners' Court,

1822. Ordered, that David Sweet be allowed $8 for eight days

attendance, as constable, upon the Circuit Court of Madison county,

at May Term, 1820, as per order of the Circuit Court. Attest, Joseph

Conway, clerk." Second, Is said county bound to pay interest from

date until paid, and advance on county orders drawn in the following

manner, to wit :
" December Term of the Commissioners' Court for

Madison county, 1825. Ordered, that "William Moore be allowed the

sum of $1, or its equivalent, in State paper, for services as a judge of

a special election last month, as per voucher filed. Attest, Hail

Mason, clerk." Or, in other words, when State paper was worth,

when the order issued, only one-third of a dollar, is the county bound,

in discharge of such order, to pay $3 in money, and interest on §3

from the date of the order until paid ?

It appears from the agreed cases, that there was no money in the

County Treasury from the year 1820, until the year 1830, during

which time all the orders in controversy were issued. It further ^p-^

pears from the cases, that Bartlett was treasurer of the county of

Madison, and that as treasurer, he settled with the sheriflf, without the

consent of the Commissioners' Court, and allowed him interest on

specie orders, and interest and advance on equivalent orders, so that

if he w^as justified in making the allowances of interest and advance,

the county would fall in debt to the coanty treasurer in the sum of

$870 ^Q^i for which sum he would be entitled to judgment. But if the

court should be of opinion that the county was not bound to pay in-

terest on specie orders, and advance and interest on equivalent orders,

then, by the cases, the court is to render judgment against Bartlett

for $790. " It is further agreed by the cases, that the taxes for 1828

were due Ist December, 1828, the taxes for 1829 were due 1st March,
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1830. It is also agreed that the said treasurer paid in when due, 1st

December, 1828, $871 06, which he had received from the sheriff on

the tabular form for 1828, on which no interest or advance was

claimed. That he also paid in, in like manner, on the tabular form of

1829, $726 80, on which no interest or advance was claimed." Other

stipulations and facts are contained in the agreed cases, which it is

not material to notice.

Is a county bound to pay interest on county orders, from the day

of their issuing until paid ? In order to a full understanding of this

question, it will be proper to inquire into the nature of the indebted-

ness of the counties, which require the issuing of the orders in

question.

By law, the counties are compelled to allow county officers com-

]3ensation for their services, which are generally fixed and ascertained
;

but the greatest portion of their indebtedness arises from contracts to

build and repair court-houses, jails, and bridges, and for supporting

paupers. For these and similar county expenses, it is evident that

the county has no fixed or settled rule to regulate the amount it will

have to pay. In these cases, the sum agreed to be paid will neces-

sarily depend, in a great measure, upon the time that will probably

intervene between the period of rendering the labor or services, or fur-

nishing materials, and the payment of the money. If payment is likely

to be delayed for a long and uncertain time, the county will be under

the necessity of agreeing to pay a much higher price for labor,

services, and materials, than it would if it were certain that the

money would be in the treasury wdien the time of payment should

arrive. Consequently the price of hibor or property will always be

in proportion to the risk and delay of payment. It is also proper

here to inquire, what is meant by the word " interest ?" At common
law, interest is the consideration or price that is agreed between

parties, to be paid for the use of money for a stipulated time. At
common law, if no agreement for interest be made, it cannot be re-

covered, although the payment of the debt should be unreasonably

delayed. The following case settles this principle, to wit : the case

of Challie v. the Duke of York ; K. B. Sittings after Easter Term,

46 Geo. 3d, at Weston, MSS., which was an action of assumpsit for

wine sold and delivered, and for money due on an account stated.

On the trial, it was proved that the wine was delivered in the year

1799, and in the year 1800 the account was stated and settled by an

agent of the duke, and the sum of £300 was admitted to be due to

the plaintiff. Upon this evidence the counsel for the plaintiff claimed

interest upon this sum from the time of the settlement of the account,
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to the day on wliicli the plaintiff would be entitled to final judgment;

and in support of this claim a case in 3d Wilson's R., 205, was cited.

But Lord Ellenborough, Ch. J., before whom the case was tried, said,

" Literest is never allowed for goods sold, or on an account stated,

except there be an express agreement, or the monej is to be paid on

a particular day ; and I believe the case cited has never been acted

upon."

This case, decided by Lord Ellenborough, is precisely analogous to

county orders. These orders are a mere liquidation of the sum due,

on a settlement of accounts against the county, but without fixing

any time for payment. They are, therefore, only to be considered as

an authority for the holder to receive the money whenever it is in the

County Treasury. To remedy this defect of the common law, in-

terest is given by statute in certain specified cases, from the time that

the debt becomes due, until payment is actually made. Hence

statute interest may properly be defined to be the legal damages or

penalty for the unjust detention of money.

From this view of the subject, it will aj^pear that in the greater

part of the cases where counties contract debts and issue their orders

for payment or compensation, the probability of delay or uncertainty

in the time of payment, has been estimated in the enhanced price

agreed on for the services, work, or materials contracted for. In all

such cases, then, it would be manifestly improper to allow interest

;

for interest by statute, is allowed as damages for the unjust detention

of money ; and here these damages have been considered by the

parties, in the extra price agreed on. But as it is not in the power of

this court to discriminate between the cases where the order was

drawn for services to which the law affixed a stipulated price, and

where the county contracted with individuals upon such terms as

could be agreed upon, it becomes the duty of the court to decide

this question upon legal principles. It is, however, to be regretted,

that the court, in their researches, have been able to find but one ad-

judged case that is in point. It is true, that some cases were referred

to in the argument, as authorities, to show that in some of the States,

interest had been allowed against the State. One of these cases was

for money lent the State, on an express contract to pay interest ; an-

other was to recover from the State, on a breach of warranty con-

tained in a deed, and was decided upon principles applicable to that

description of cases. In the third case, the facts are too loosely

stated, to furnish us with the reasons of the court for allowing

interest ; consequently, these authorities can have no application

here. This dearth of analogous adjudged cases, renders it the duty
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of the court, to apply such general principles to the case, as they

shall deem apposite.

It is a principle of the common law, that the government, and by

parity of reasoning, a county, cannot be guilty of laches. It is also

well settled, that a State is not barred by a statute of limitations,

nnless expressly named. Interest is not given by the common law,

for a failure to pay money when it is due, nnless the parties have so

agreed, and is only allowed by statute when the party neglects to

pay at the time stipulated, and is then given, in the nature of a

penalty for the violation of a contract. Apply these principles to

the question under consideration. The law does not impute laches,

or even improper conduct, to a State or county, and hence it will not

presume that the county has not done everything within its power to

enable itself to comply with, its contracts and duties. Xor will the

law injlict a penalty, or give damages, against a connty for not

paying its debts, when it is manifestly out of its power to do so.

Counties are limited corporations, and can only levy a tax to a limited

amount. When the law gives a penalty or damages against a cor-

poration, or even against an individual, for the nonperformance of a

given action or duty, it is done to stimulate and quicken the per-

formance of a reasonable and possible thing. The law never gives a

penalty, or even damages, for the nonperformance of impossibilities.

Again, the statute of this State, which allows interest to creditors

" for all moneys after they become due," does not by name include

the State or counties. From this omission, is it not fairly inferable,

that had the legislature intended to compel the State or counties to

pay interest where they have not contracted to do so, that they would

have been specially named? This inference is strongly supj)orted by
the fact that the legislature in 1819, passed a statute requiring in-

terest to be paid on auditor's warrants. If auditor's warrants bor§

interest by the general statute regulating interest, this special act

would have been unnecessary. The general practice of the com-

munity is also some evidence of what the law is on a given subject.

Has interest, then, been generally allowed on county orders ? We
understand not. And it appears from the agreed cases, that on the

orders received by the sheriff, of the people in payment of taxes,

( which by the law he was compelled to put down in a tabular form,

and to pay the identical orders so received, into the County Treasury,

)

the sheriff did not allow interest to the persons of whom hie received

them, nor did he claim it of the treasurer. Is not here strong

evidence, not only of the understanding of the people that these

orders did n<;>t bear interest, but an implied admission by the trea-
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surer and sheriff, that the law did not allow it. If the law had

allowed interest on these orders, it was the duty of the sheriff to

have allowed it to the taxpayers. The only adjudged case, analo-

gous to the present one, tliat*s recollected by the court, is the case

of Beaird v. The Treasurer of this State, decided at the June term of

this court, 1825. In that case Beaird applied to the court for a man-

damus to the treasurer, requiring him to pay interest on auditor's

warrants, which motion was refused upon the principles above laid

down, that the State was not bound to pay interest unless in cases

where she had contracted to do so. From the best consideration that

we have been able to give this subject, we can come to no other con-

clusion, than that a county is not bound to pay interest on county

orders, in the absence of an express contract to pay it. The court,

in coming to this conclusion, do not intend to controvert the position,

as a general rule, that a party is bound, in conscience, to pay interest,

whenever he withholds payment of a liquidated sum of money, after

it becomes due ; but insist that the rule, for the reasons before given,

does not apply to the State, or either of its counties. It might also

with propriety be insisted, that the financial means of the respective

counties to discharge their contracts, were or could have been known
by those persons, who, either as officers or individuals, became credit-

ors to the county. They may therefore be presumed to have con-

sented to receive the payment of their claims, whenever the revenues

of the county would enable it to pay its debts. If this is a reason-

able presumption, and it seems to be, then the time of j^ayment of

these county orders did not arrive until there was money in the

treasury to pay them ; and provision is made by statute to pay orders

according to their seniority.

The second question presented for our consideration, is whether
Bartlett was justifiable in allowing to the sheriff the advance he did,

on the equivalent orders ? In order fully to understand the eftect of

the settlement made by these officers, I will take the first order men-
tioned in exhibit A, and jaaade part of the agreed case. The order

was issued at the June term, 1825, for $16 50, equivalent to $19 50

;

interest on the equivalent, $14 10, making $63 60. Here, then, is a

county order, issued in June, 1825, for $16 50, converted by this

magical word " equivalent," within five years, to the sum of $63 60.

Can it for a moment be supposed that the Commissioners for the

county of Madison contemplated binding their county to pay such an
enormous advance on so small an amount ? The very statement of

the case is sufficient to show the absurdity of such a supposition
; and

even if they had made such a contract, it would have been so im-

15
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provident an act on the part of the county, that a court of equity

would have set it aside . But the County Court made no such con-

tract as to justify the allowance made by tlie treasurer to the sheriff.

The order simply means, that when it is"resented for payment, if the

treasurer is under the necessity of paying it in State paper, then he

shall pay the State paper to the holder of the order, at the market

price of State paper. It was optional with the county either to pay the

$16 50 in specie, or if the amount was paid in a depreciated currency,

then that currency was to be paid at such a rate as to make it equiva-

lent to specie. If A execute his note for one hundred State paper

dollars, and he is sued on it, all that can be recovered is the value of

one hundred State paper dollars when the note becomes due, and

interest on that value till judgment. Such have been the uniform

decisions of the Circuit Courts upon this subject, and the coiTectness of

the decisions have never been questioned. Tliat the real amount
mentioned in these orders could only be recovered, seems so clear, that

it would be a waste of time to consider the question any further.

The court, therefore, are of opinion that in the case of the people

for the use of Madison county, they are entitled to have the judg-

ment below reversed, and recover against Bartlett the sum of seven

hundred and ninety dollars, with costs, and that the judgment in the

case of Madison County v. Bartlett, be also reversed with costs, and

that the causes be remanded to the Madison Circuit Court for judg-

ment, according to the stipulations of the agreed cases.

Judgment reversed.

Cowles, Edwo/rds and Prickett, for plaintiffs.

Semjple for defendant.

Hoss V. HkDDICKo

1 Scam. R., 73.

Error to Peoria.

1. Courts will take judicial notice of the boundaries of counties.

2. The certificate of the register of the U. S. Land Ofiice is, by sta-

tute, made evidence of a fact appearing upon the records of his office.

3. Where there are several pleas, upon one of which no issue is

taken, and the parties go to trial without noticing the omission, this

is a waiver of the irregularity.

Judgment affirmed.
Mc Connelly for plaintiff.

Bigelow^ for defendant.
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Christy v. McBkide.

1 Scam. R., 75.

Appeal from Randoljph.

1. "Wheke an administrator acts honestly and prudently, he will

not be held responsible for a loss occasioned by his error of judg-

ment.

2. Qucere.—Is an administrator in Illinois, liable for the dishonesty

of a collector in a sister State, who fails to pay over money collected,

which was due and owing to the intestate, by a resident of such sister

State ?

^ Judgment affirmed,

Breese and D. Blachwell^ for appellant.

D. J. Baker and Hall^ for appellee.
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Pajjtkey v. The People.

1 Scam. R., 80.

Error to Johnson.

To constitute perjury, the indictee must have sworn falsely upon a point material to the issue, before a tribunal

having legal authority to inquire into and determine upon the cause or matter to be investigated.

Smith J.—Tliis case comes before the court on a writ of error.

The plaintiff in error was indicted, tried, and convicted on a charge

of perjury, in the Circuit Court of Pope county. A new trial was

afterward awarded, the venue in the case changed to Johnson county,

where a second trial and conviction was had. Tlie plaintiff in error,

while the cause was pending in the Circuit Court of Pope, and be-

fore pleading to the indictment, interposed a motion to quash the in-

dictment, which was overruled by the court ; afterward a bJU of

exceptions to the decision of the Johnson Circuit Court was taken

by consent of parties ; and in which is embodied the evidence given

in the cause on its trial in the Circuit Court of Johnson county.

The indictment avers, that at a regular term of the Circuit Court of

Pope county, before the grand jurors, regularly empannelled and

sworn to inquire in and for said county, a certain complaint was

made by one Lewis Pankey, against one John W. Womack, for

taking illegal fees as a constable, in order to found an indictment

against said Womack as a constable of the said county, to be found
228
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by said grand jury ; and that tlie said Lewis Pankey, being of lawful

age, and being first duly sworn by the foreman of the said jury, the

said foreman having lawful authority to administer the oath in that

behalf, on being interrogated of and concerning the taking and

receiving of said illegal fees, and whether the services for which such

fees were taken had been performed at the request, and by the

consent of tlie said Lewis Pankey, he, the said Lewis, unlawfully and

maliciously, intending to induce the jurors to find such bill of indict-

ment against the said Womack, and to injure the said Womack, did

falsely, knowingly, and corruptly, by his own act and consent, depose

and give in evidence, among other things, before the said jurors, in

substance and to the efi'ect " that he, the said Lewis Pankey, did not

agree nor give orders to the said Womack, constable as aforesaid, to

summon a jury in his case with Daniel Yineyard, before that time

tried, nor was it his, tie said Lewis Pankey 's, wish to have a jury to

try it ;" w^hereas in truth and in fact the said Lewis did agree and

give orders to the said constable to summon a jury in his case with

Daniel Yineyard, and was anxious and willing that his said case

should be tried by a jury. It further avers, that the matter thus al-

leged to have been sworn to, was material to the point of inquiry in

issue before the grand jury, in this, that if the said Lewis had not

agreed or given orders to the said constable to summon such jury,

then the said "Womack was guilty of taking illegal fees from the said

Lewis ; but if he had given such orders and agreed that the said con-

stable should summon a jury, then the said constable was not, and

had not been guilty of taking such illegal fees.

It will be perceived from this recital of the averments in the indict-

ment and assignment of the perjury, that two questions naturally

present themselves as subjects of direct inquiry, and upon which the

correctness of the decision of the Circuit Court, in refusing to quash

the indictment, must necessarily depend. Those questions are, whe-

ther the grand jury had any legal authority to institute an inquiry an f^

examination into the act of Womack, as a constable, for the taking

of illegal fees, as a criminal and indictable offence ; and the ma-

teriality of the testimony given by Pankey before the grand jury in

relation to the inquiry with reference to the alleged taking of such

illegal fees.

It will not be doubted that one of the essential ingredients neces-

sary to constitute legal perjury, is, that the tribunal or the body be-

fore whom the false swearing is alleged to have been committed,

must have legal authority and power to inquire into the cause or

matter investigated. Apply this principle then to the case before us.
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From whence could the authority of the grand jury be deduced to

institute an inquiry into an officer's taking illegal fees for the service

of process ? It is not a criminal act, nor could an indictment be

founded thereon, be the fact of taking illegal fees ever so clearly

established. A remedy has been provided by the infliction of a

penalty for such acts ; but the modes of proceeding to enforce such

penalty are entirely of a civil nature. How, then, could the grand

jury have had jurisdiction over the subject matter of the inquiry?

It is too evident to doubt that it was a subject of inquiry which they

had neither the rightful authority to examine, nor upon which to

found an indictment, let the facts ever so clearly establish the

actual taking of illegal fees. But it will be also perceived by the

second point, the assignment of the pei^'ury is made to consist in

falsely stating that Pankey had not agreed nor given orders to the

constable, Womack, to summon a jury in his case with Daniel

Vineyard, before that time tried, nor was it his, the said Pankey's,

wish to have a jury.

In what manner could it possibly have been material for Pankey to

have stated whether he had or had not given such orders to the con-

stable, or whether he, Pankey, had or had not wished to have had a

jury. If the inquiry in the case of Pankey with Yineyard, was a

legal one before a justice of the peace, having a right to try the con-

troversy, then the legality of a constable's fees could in no way
depend upon a request to the constable to summon a jury—^because it

is the justice of the peace who alone determines the issuing of the

venire, which is the authority for the constable to summon a jury.

Could then this inquiry be a material one for the consideration of the

grand jury, to enable them to determine whether the constable had

or had not been guilty of taking illegal fees ? The legality or ille-

gality must alone depend on the fact, whether the justice had or had

not given the officer authority to summon a jury, and whether or not

such services had been rendered, and the fees charged and received.

It is evident that the facts charged to have been sworn to before the

grand j ury, were in every particular immaterial to the inquiiy, had

it been a proper subject of investigation before it ; and although they

may have been entirely false, still it could not have been the com-

mission of legal perjury, because of its immateriality,

K the court were to look into the bill of exceptions, in an examina-

tion of the correctness of the decision made on the motion to quash

in the Circuit Court, wliich would be clearly improper, because that

decision is to be alone tested by the position of the cause as it then

stood, it would then perceive that the case with Vineyard was an
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arbitration about an alleged libel before a justice of the peace, who

had not the slightest jurisdiction to examine into it; and that, conse-

quently, the constable could have had no legal authority to summon

a jury in the case, and might well, therefore, have been guilty of

charging illegal fees, when the proceedings before the magistrate were

wholly void.

As we are clearly of opinion that the Circuit Court erred in not

quashing the indictment for the reasons stated, the judgment of the

Circuit Court of Johnson county is reversed, and the prisoner is to be

discharged.

Judgment reversed.

Gatewood^ for plaintiff.

Semple^ attorney-general, for defendants.

f

The People v. Miller.

1 Scam. R., 85.

Error to Morgan.

1. A d&vastweit is unnecessary in order to sustain an action upon the bond of an executor or administrator,

2. By statute any one or more of the obligors in an administration or executor's bond may be sued.

3. Form of the assignment of breaches in an action of debt upon the bond of an executor.

4. EiTor upon a pro form5, judgment.

This was an action of covenant commenced in the Morgan Circuit

Court by the plaintiffs in error against the defendants in error upon

an executor's bond.

The breaches assigned in the declaration, are as follows

:

" And the said people say that the said William Miller has not paid

the judgment aforesaid, or any part thereof, to the said William Lee

D. Ewing, although often requested so to do ; but has devastated and

wasted the estate, goods, chattels, and effects of the said Benjamin P.

Miller, deceased, of whom he, the said William, was executor as

aforesaid.

" And the said people aver that the said William Miller (and the

said Simms) have otherwise broken their covenants, and have not kept

and performed the same in this, that the said William Miller did not

return to the office of the Court of Probate of said county within three

months after the date of his letters testamentary, a true and perfect

inventory and valuation of the personal estate of tlie said Benjamin
P. Miller, deceased, neither did the said William Miller return to the

said office of the Court of Probate of said county, a true and perfect

inventory of all moneys, judgments, bond?, promissory notes, and
open accounts, or other evidences of debts of the said estate, neither
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lias the said William Miller filed in the said probate office a true and

perfect statement and list of titles to estates as well real as personal,

equitable or legal, neither has- the said William Miller exhibited to

the Court of Probate and filed in the said office, any information or

statement showing the kind, quantity, quality, or value of said real

estate as by the laws of the land he, the said William, as executor, was

bound to do ; but he, the said William Miller, has received and taken

possession of the real and personal estate of the said Benjamin P.

Miller, deceased, and has sold and disposed of the real estate of the

said estate of the said Benjamin P. Miller, deceased, and received and

wasted the proceeds thereof, and has failed and refused to pay the

said William Lee D. Ewing the amount of the judgment aforesaid,

although often requested so to do.

" And the said people say, that the said defendants have not kept

their covenants, but have broken the same in this—the said William

Miller did not, as executor of the said Benjamin P. Miller, deceased,

exhibit to the said Aaron Wilson, judge of the Court of Probate of

said county, at the first term of the said Court of Probate which was
in session after the expiration of one year from the date of his said

letters testamentary, a true and perfect account of all his actings and

doings as executor as aforesaid, and then and there proceed to settle

the affairs and business of said estate, as by his bond and obligation

aforesaid, and by the laws of the State of Illinois, he was bound to

do ; but although twelve months have long since expired since the

appointment of the said William Miller as executor, and since the

date of his said letters testamentary, yet he has not settled with the

said Com't of Probate, the business and afii"airs of said estate, or paid

to the said William Lee D. Ewing the debt and judgment aforesaid,

or any part thereof, although often requested so to do.

"And the said people of the State of Blinois, protesting that the said

defendants, Miller and Simms, have not kept, fulfilled or performed

anything in their said bond and obligation, or by the laws of the

State as the said Miller was bound to do and perform, and that the

said debt and judgment and costs in favor of the said Ewing, remained

totally in arrear and unpaid to him, said Ewing, contrary to the tenor

and efi'ect, true intent and meaning of the said indenture and the laws

of the State aforesaid, to wit, at the county and circuit aforesaid.

" And so the said people say, that the said William Miller and Igna-

tius P. Simms (although often requested so to do) have not kept their

said covenants so by them made as aforesaid, but have broken the

same, but to keep the same with the said people, have hitherto wholly

neglected and refused, and still do neglect and refuse, to the damage
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of the said people $1,000, and therefore this suit is brought for the use

of the said William Lee D. Ewiiig as aforesaid, to wit, at the countj

and circuit aforesaid,. "M. McConnell,
" Attorney for the People and Ewing."

Judgment was given pro forma for the defendants upon demurrer

to the declaration, and the cause by agreement was brought into this

court.

Smith, J.—^Tliis case is submitted for the decision of this court, on

a written agreement, the parties thereby waiving the service of pro-

cess, and entering their appearance and filing a record of the cause.

By an inspection of the record, it appears that it was an action of co-

venant on an executor's bond, against the defendants, in the Morgan
Circuit Court, and that only two of the obligors in the bond have been

sued. Tlie declaration avers the appointment of Miller as executor,

and that he took upon himself the burden of the administration and

executorship of the testator ; and that he, with the other defendant,

and one Waller Jones, then and there made and entered into a bond

which is in exact conformity with the form prescribed by the statute

of the State, in such cases, and which is set out in hcBC verha. It is

then averred, that the defendants have not kept their covenants in the

bond contained, but have broken the same, because the relator,

Ewing, recovered, by default, a certain judgment against Miller, as

executor, for the sum of $834 in the Morgan Circuit Court, at the

May term of said court, 1833, with costs of suit, to be levied of the

goods and chattels of the testator, in the hands of the executor to be

administered ; upon which judgment an execution had been issued

and returned nulla bona. The declaration then avers a nonpayment

by defendant. Miller, of such judgment, and that he has wasted and

devastated the estate, and goods, and chattels, and effects of the tes-

tator. It then assigns various breaches of the condition of the bond

in not returning an inventory and valuation of the personal estate of

the testator, and the not performing the general requirement of the

obligations of the bond, and avers that the defendant. Miller, has sold

and wasted the estate of the testator. It also alleges that no settle-

ment of the estate has been made in the Court of Probate of Morgan

county, although one year had elapsed from the date of the letters

testamentary, as by law he was bound to have done ; nor has any

account of the actings and doings of the executor been presented to

such court. To this declaration there was a general demurrer, and

also an admission or agreement, that Waller Jones executed the bond

with the other defendants, and tliat he was jointly bound with the
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other defendants in the bond ; that he was still living, and that the

defendants might take advantage of the nonjoinder of Jones upon the

demurrer, as though a plea in abatement had been filed. At the re-

quest of the parties a judgment pro fonnd was rendered, sustaining

the demurrer.

On this statement of the case, two points seem to be presented for

consideration.

1, Whether the declaration is substantially good ; and whether,

under our laws, the action on the bond could be maintained for a

breach of its conditions.

2. Can the action be sustained against two of the obligors only ?

On the first point it is not perceived why the declaration is not

sufficient. It contains all the necessary recitals and averments, and

the breaches seem to be well assigned.

The statute relative to wills and testaments, in force July, 1829, in

the one hundred and thirty-second section, provides, " That whenever

any executor or administrator shall fail to comply with the provisions

of the act, or shall fail to comply with any or all the covenants in

his bond, an action may be forthwith instituted and maintained on

such bond against the principal or securities, or both ; and the failure

aforesaid shall be a sufficient breach to authorize a recovery in the

same manner, as though a devastavit had been previously established

against such executor or administrator."

This section gives the action in cases of neglect or refusal to comply

with either of the provisions of the law which controls and governs

the conduct of the executor, as also, in cases where he shall violate

any one or more of the covenants in the bond, and has dispensed with

the proof of devastavit^ according to the course of the common law.

Upon the second point, it appears only necessary to observe that

the right to sue any one or more of the obligors in the name of the

people, for the use of any person who may be injured by the neglect

or improper conduct of the executor, is expressly given by the pro-

visions of the sixty-fifth section of the same act. There can, tlien, be

no irregularity or error, in not joining Jones, one of the obligors, and

it could form no valid objection on demurrer, nor be cause of abate-

ment. The statute has, in this particular, changed the common law

rule as to the joinder of parties.

The judgment of the Circuit Court is reversed, and the cause re-

manded for further proceedings, not inconsistent with this opinion.

The plaintifis in error recover their costs. Judgment reversed.

Davis and IfcRoherts^ for plaintiffs.

W. Thomas, for defendant.
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LiNJsr V. State Bank.

1 Scam. R., 87.

Error to Jackson.

1. The decision of the Supreme Court of the United States, upon a point where they have exclusive power to

hear and determine a matter of law is conclusive upon the State tribunals.

2. The notes of the old "State Bank" are " hills of eredif'' within the meaning of the Federal Constitution.

The prior contrary decisions of this court upon this point are overruled.

3. A debtor of the State Banlv, who made his promise in consideration of illegal currency, may successfully

defend against tlie debt thus created.

4. The court apologizes for its original ignorance.

LocKwooD, J.—This is au action of debt, brought on a sealed note,

executed by Wm. Liun to the plaintiffs below. The defendant in the

court below, pleaded that the writing obligatory was sealed and

delivered by him to the plaintiffs, for and in consideration of bills

issued and emitted by the plaintiffs, under and by virtue of an act

of the legislature of the State of Illinois, entitled '•^An Act establishing

the State JBank of Illinois^'' and that the emitting and issuing said

bills by said bank, under and by authority of said act, was a violation

of the 10th Section of the 1st Ai-ticle of the Constitution of the

United States, which forbids a State to " emit bills of credit."

To these pleas the plaintiffs below demurred, and judgment was

given in the Circuit Court in favor of the Bank. To reverse this

judgment, the defendant below has brought a writ of error to this court.

The main question presented by this case for the consideration of

this court, is whether the act establishing the State Bank, so far as

said act authorized the issuing of the bank bills which formed the

consideration of the sealed note sued on, is a violation of the Con-

stitution of the United States.

To support the position that the issuing the bank bills mentioned

in the plea, is a violation of the Constitution of the United States, the

counsel for the plaintiff in error cited the case decided in the Supreme

Court of the United States, of Craig et al. v. The State of Missouri.

The court recognizes the correctness of the doctrine that the

Supreme Court of the United States is the proper and constitutional

forum to decide and finally to determine all suits where is drawn in

question " the validity of a statute of, or an autliority exercised un-

der, any State, on the ground of its being repugnant to the Constitu-

tion, treaties, or laws of the United States, and the decision is in

favor of such validity."

The decision of the demurrer in the court below necessarily drew

in question the validity of the statute establishing the State Bank of

Illinois; and that decision being in favor of its validity, brings, this

cause within the doctrine above acknowledged. And although the
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question involved in this case is of immense importance to the people

of this State, and affects interest of great magnitude, yet the duty

that devolves on this court is a very plain one. It is simply to ascer-

tain what the Supreme Court of the United States has decided in an

analogous case, and then decide in accordance with the decision of

that court. When the Supreme Court of the United States have

decided that a State law violates the Constitution of the United

States, the judges of the respective States have no right to overrule or

impugn such decision. State judges are sworn to support the Con-

stitution of the United States, and that instrument in its 6th Article

declares that " This Constitution, and the laws of the United States

which shall be made in pursuance thereof, and all treaties made, or

which shall be made, under the authority of the United States, shall

be the Supreme Law of the land, and the judges in every State shall

be bound thereby ; anything in the constitution or laws of any State

to the contrary notwithstanding."

As then this court is bound to conform its decisions on questions

relative to the unconstitutionality of State laws, to the decisions of

the supreme judicial tribunal of the nation, it becomes necessary to

ascertain what, that court has decided in the case of Craig e^«?. v.

The State of Missouri. Chief Justice Marshall, who delivered the

opinion of the majority of the court, investigates the questions

"What is a bill of credit?" and " "What did the Constitution mean to

forbid ?" in his usual lucid and forcible manner. He says that a bill

of credit, " in its enlarged and perhaps literal sense, may comprehend

any instrument by which a State engages to pay money at a future

day ; thus including a certilicate given for money borrowed. But
the language of the Constitution itself, and the mischief to be pre-

vented, which we know from the history of our country, equally limit

the interpretation of the terms. The word ' emit ' is never employed

in describing those contracts by which a State binds itself to jDay

money at a future day for services actually received, or for money
borrowed for present use ; nor are instruments executed for such pur-

poses, in common language denominated ' bills of credit.' To ' emit

bills of credit,' conveys to the mind the idea of issuing paper intended

to circulate through the community for its ordinary purposes, as,

money, which paper is redeemable at a future day. This is the sense

in which the terms have been always understood. At a very early

period of our colonial history, the attempt to supply the want of the

precious metals by a paper medium, was made to a considerable

extent ; and the bills emitted for this purpose have been frequently

denominated bills of credit. During the war of our Revolution we
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were driven to this expedient ; and necessity compelled us to use it to

a most fearful extent. The term has acquired an appropriate meaning
;

and ' bills of credit ' signify a paper medium intended to circulate

between individuals, and between government and individuals, for the

ordinary purposes of society. Such a medium has been always liable to

considerable fluctuation. Its value is continually changing ; and these

changes, often great and sudden, expose individuals to immense loss,

are the sources of ruinous speculations, and destroy all confidence be-

tween man and man. To cut up this mischief by the roots—a mis-

chief which was felt throughout the United States, and which deeply

affected the interest and prosperity of all—the people declared in their

Constitution that 'ITo State shall emit bills of credit.' If the pro-

hibition means anything, if the words are not empty sounds, it must

comprehend the emission of any paper medium by a State govern-

ment, for the purpose of common circulation.

" Wliat is the character of the certificates issued by authority of the

act under consideration ? "What oflice are they to perform ? Certifi-

cates signed by the auditor and treasurer of the State are to be issued

by those ofiicers to the amount of $200,000, of denominations not ex-

ceeding $10, nor less than 50 cents. The paper purports on its face

to be receivable at the treasury or at any loan-office of the State of

Missouri, in discharge of taxes or debts due to the State.

" The law makesthem receivable in discharge of all taxes or debts

due to the State, or any county or town therein, and of all salaries

and fees of office, to all officers, civil and military, within the State

;

and for salt sold by the lessees of the public salt works. It also

pledges the faith and funds of the State for their redemption. It

seems impossible to doubt the intention of the legislature in passing

this act, or to mistake the character of these certificates, or the office

they were to perfomi. The denomination of the bills, from $10 to

50 cents, fitted them for the purpose of ordinary circulation ; and

their reception in payment of taxes and debts to the government and

to corporations, and of salaries and fees, would give them currency.

They were to be put into circulation—that is, emitted by the govern-

ment. In addition to all these evidences of an intention to make these

certificates the ordinary circulating medium of the country, the law

speaks of them in this character, and directs the auditor and treasurer

to withdraw annually one-tenth of them from circulation. Had they

been termed ' bills of credit,' instead of certificates, nothing would

have been wanting to bring them within the prohibitory words of the

Constitution.

" And can this make any real difference ? Is the proposition to be
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maintained, that the Constitution meant to prohibit names, and not

things ? That a very important act, big with great and ruinous mis-

chief, which is expressly forbidden by words most appropriate for

its description, may be performed by the substitution of a name ?

That tlie Constitution, in one of its most important provisions, may be

openly evaded by giving a new name to an old thing ? "We cannot

think so. We think the certificates emitted under the authority of

this act are as entirely ' bills of credit,' as if they had been so de-

nominated in the act itself.

"But it is contended that, though these certificates should be deemed
' bills of credit,' according to the common acceptation of the term,

they are not so in the sense of the Constitution, because they are not

made a legal tender.

"The Constitution itself furnishes no countenance to this distinction.

The prohibition is general. It extends to all 'bills of credit,' not to

bills of a particular description. That tribunal must be bold, indeed,

which, without the aid of other explanatory words, could venture on

this construction. It is the less admissible in this case, because the

same clause of the Constitution contains a substantive prohibition to

the enactment of tender laws. The Constitution therefore considers

the emission of ' bills of credit,' and the enactment of tender laws,

as distinct operations, independent of each other, which may sepa-

rately be performed. Both are forbidden. To sustain the one be-

cause it is not also the other ; to say that ' bills of credit ' may be

emitted, if they be not made a tender in payment of debts, is, in effect,

to expunge that distinct independent prohibition, and to read the

clause as if it had been entirely omitted. "We are not at liberty to

do this.

"The history of paper money has been referred to for the purpose of

showing that its great mischief consists in being made a tender, and

that therefore the general words of the Constitution may be restrained

to a particular intent. "Was it even true that the evils of paper money
resulted solely from the quality of its being made a tender, this court

would not feel itself authorized to disregard the plain meaning of

words, in search of a conjectural intent, to which we are not con-

ducted by the language of any part of the instrument. But we do

think that the history of our country proves either that being made a

tender in payment of debts is an essential quality of ' bills of credit,'

or the only mischief resulting from them. It may, indeed, be the

most pernicious ; but tliat will not authorize a court to convert a gen-

eral into a particular prohibition."

The Chief Justice, after giving several examples taken from the
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history of tlie United States and several of its members, of issues of

pai^cr money, some of "svliicli were made a tender in payment of debts,

and others not, and showing the evils that resulted to the country

from their emission, and that the evils with which their emission was

fraught did not depend upon their being made a legal tender, and

contending that all these issues of paper money were alike " bills of

credit," comes to the conclusion that the certificates issued by the loan

office in Missouri were " bills of credit " in the sense of the Constitu-

tion, and consequently their emission was forbidden by that instru-

ment. The Chief Justice then inquires, "Is the note executed by
Craig valid, the consideration of which consisted in lending to him

of these loan-office certificates ?" He says, " It has been long settled

that a promise made in consideration of an act forbidden by law is

void. It will not be questioned that an act forbidden by the Consti-

tution of the United States, which is the supreme law, is against law.

Now, the Constitution of the United States forbids a State to ' emit

bills of credit.' The loan of these certificates is the very act which is

forbidden. It is not the making of them while they lie in the loan-

offices ; but the issuing of them, the putting them into circulation,

which is the act of emission—the act that is forbidden in the Consti-

tution. The consideration of this note is the emission of bills of credit

by the State.

"The very act which constitutes the consideration is the act of

emitting bills of credit in the mode prescribed by the law of Missouri,

which act is ]3rohibited by the Constitution of the United States."

The Chief Justice, after citing a number of decisions to show that

bonds and notes given on illegal considerations are void, says that " a

majority of the court feel constrained to say that the consideration on

which the note in this case (the case of Craig v. the State of Missouri)

was given, is against the highest law of the laud, and that the note

itself is utterly void."

Having thus ascertained what the Supreme Court of the United

States has decided in the case referred to, the question here arises

:

Is there such a difference between the certificates issued by the loan-

offices in Missouri and the bills issued by the bank established in this

State, as to exempt these bills from being considered " bills of credit"

within the meaning of the Constitution of the United States ?

A concise review of a few of the provisions of the '^Act establishing

the State Bank of Illinois " will show a very close and striking re-

semblance. The bank was to be owned by the State. The cashiers

were to give bond with security for the use of the State, for the faith-

ful discharge of the duties of their office. The bank was to issue
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notes or bills to the amount of |300,000, in bills not exceeding $20,

nor less than $1, and their form is prescribed. Thej were to bear

two per cent, interest, and to contain a promise to pay.

The bills thus to be issued were to be receivable at all times for

debts due the State, or to any county, or to the bank. The $200,000

of bills, as soon as they could be prejDared for " Missouri," were to be

loaned to citizens of the State, and the loans were to be made in the

different counties according to population. All the revenues, lands,

town lots, funds, and other property of the State were " pledged " for

the redemption of the bills, and the legislature " pledged " themselves,

at the expiration of ten years from the passage of the act, to redeem

all the bills to be issued by virtue of the act, in gold and silver. Tlie

bank was also required to withdraw from circulation, annually, one-

tenth part of the whole amount of the bills issued.

From this statement of the prominent features of the bank law, it

clearly appears that our bank and the Missouri loan-office, although

called by different names, were similar in their objects, and both were

established for the purpose of emitting a paper currency to circulate

as money in the respective States. The issuing of these bills is, ac-

cording to the decision of the Supreme Court of the United States,

emitting "bills of credit," and a violation of the Constitution of the

United States. It is also to be remarked in relation to the act estab-

lishing our State Bank, that it is obnoxious to the charge of attempt-

ing to force the bills of the bank into circulation by staying creditors

from collecting their debts for three years, unless they would receive

these bills in payment.

It results from this review of the provisions of the bank law, that

it contains objectionable features not found in the Missouri loan-office

law ; and there can be no doubt if this case were presented to the

Supreme Court of the United States, that that court would decide

that the bills issued by the State Bank of Illipois were " bills of cre-

dit," and that the sealed note on which this action was brought was

given for an illegal consideration,' and therefore null and void.

Such being the opinion of this court, we are compelled to say that

the judgment of the Circuit Court must be reversed.

As the decision now given conflicts with the decision of this court

in the case of Snyder v. the President and Directors of the State Bank
of Illinois, it is proper to notice the circumstances under which that

decision was made. Tliis court there say, " That the debtors of the

bank cannot raise the objection that the charter of the bank is a vio-

lation of the Constitution. After having borrowed the paper of the

institution, both public policy and common honesty require that the
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l^orrowers should repay it." It is therefore unnecessary to decide

whether the incorporation of the bank was a violation of the Consti-

tution or not. This decision was made in 1826, and before the deci-

sion in the Sui^reme Court of the United States, and under circum-

stances that did not afford this court an opportunity to investigate

authorities to an}^ extent. Similar decisions had been made in Mis-

souri and Kentucky, and, it was understood, in other States. The

error, therefore, which this court fell into in that case was, as far as

the information of the court extended, a common one. A further

apology might be oiFered for the error, in the consideration that after

all the light that time and fuller investigation had shed upon the

subject, one, at least, if not more, of the judges of the Supreme Court

of the United States entertain the same opinion.

Judgment reversed,

Breese and Baker^ for plaintiffs.

8em,]ple^ attorney-general, for defendant.

Yeemtlion County i). Knight.

1 Scam. R., 97.

A^eal from Yermilion County,

1. Where a county, through its financial agents, employs a physician to render medical aid to a sick pauper,

an action will lie in behalf of the physician to recover for his services.

2. If the commissioners of a county make a contract, and neglect to enter it of record, the agreement may be

established by oral evidence.

8. Where the commissioners employ a physician to attend a sick person, it is not incumbent upon the latter to

establish the fact that the patient was a pauper properly chargeable to the county.

4. Where the declaration in such a case contains two counts, one charging that " the commissioners of the

county " employed the plaintiff, and the other, that the " county, by its commissioners," employed him

—

this does not constitute a misjoinder.

5. The commissioners, when acting as a court, can bind the county if the contract is within the legitimate

sphere of their duties.

6. The county commissioners have no jurisdiction in civil cases.

7. The County Commissioners' Court is a court of record, but it does not necessarily follow that their acts must

all appear of record to constitute a binding agi'eement upon the county.

8. A party to a contract has no power to determine the extent of its obligation.

SsuTH, J.—^The appellee instituted a suit in the Circuit Court of

Vermilion county, against the appellant, and declared in assumpsit.

The declaration contained three counts : the first alleges that the ap-

pellee, being a physician and surgeon, and exercising such profession,

entered into a contract with the commissioners of said county, to

employ his skill and art in his profession, upon the body of one

Ludington, who then and there was treated and considered in the

county by such commissioners, as a pauper, and was afflicted with

16
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various diseases : with a condition thereto annexed, that unless the

said pauper was benefited and relieved by his, the appellee's skill and

medical aid, he was to receive no compensation ; but if he was so

benefited and relieved, the appellee was to receive a reasonable com-

pensation. There is an averment that such skill and medical aid

were exercised and rendered, and that the pauper was greatly relieved

and benefited thereby, and that the appellee reasonably deserved to

have, for such services, the sum of $300.

The second count avers, that the said appellee was employed by the

county, through its conimissioners, to render his skill and attendance

on the said pauper, so considered and treated as such by said com-

missioners, who was afflicted with disease ; and that in consideration

thereof, the said county became indebted to the said appellee in the

sum of $180, which it undertook and promised to pay.

The third count is a quantum meruit^ for the like services ren-

dered.

To these counts, the appellant pleaded, first, the general issue ; and

secondly, a special plea of exclusive original jurisdiction in the County

Commissioners' Court of Yermilion county, to hear and determine

what compensation the said appellee was entitled to for such services,

by way of har to the action : to which second plea there was a de-

murrer and joinder.

The Circuit Court sustained the demurrer to the second plea, and

the issue on the first was tried, and a verdict rendered for the plaintifi"

On the trial of the cause, the plaintifi' offered parol evidence of the

special contract entered into by the County Commissioners' Court of.

Yermilion county, the records of that court at which the contract was

alleged to have been made, not showing any contract between the

plaintifi!" and defendant. To the admission of this evidence, the coun-

sel for the defendant objected, on the ground that the records of the

County Commissioners' Court, or some writing duly authenticated,

was the only admissible evidence to establish the contract to bind the

county. The Circuit Court overruled the objection, and permitted

the evidence to go to the jury ; and also instructed the jury, that if the

County Commissioners, acting as a court, did make the contract sued

on, the county was bound, though the same did not appear on the

record, or in any other writing under the seal of the court. It further

appears, in the bill of exceptions, that the witnesses who proved the

contract, were the commissioners who were in office at the time the

contract was made, but were then (at the time of trial) out of office.

The defendant excepted to the decisions of the court.

The errors assigned are—1st, That there is a misjoinder of parties
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and counts ; 2d, That the plaintiff should have averred specially in

his declaration all those facts necessary to show that the person who
received the medical aid was a pauper, and that the county had

become legally chargeable with his support ; 3d, That the demurrer

to the second plea was improperly overruled ; 4th, That the Circuit

Court erred in admitting jparol evidence of the acts of the Commis-

sioners' Court; 5th, That the Circuit Court erroneously instructed

the jury, that, if the commissioners, acting as a court, did make
the contract sued on, the county was bound, though the same did

not appear on the records, or in any other writing under the seal of

the court.

The several grounds of error will be considered. The first, alleging

a misjoinder of parties and counts, it may be proper to remark, is sup-

posed to be based on the use of the terms " the County Commis-

sioners^'^ and " the county^ hy its Gommissionei'S,^^ in the several

counts of the declaration ; indeed, such is the ground assumed by the

counsel in support of the errors. It is not perceived how this can be

said to be a misjoinder of parties and counts ; the cause of action set

out in each is clearly the same, though charged in different ways.

The right of action is in the same plaintiff, and against the same de-

fendant ; for although, out of abundant caution, the pleader may have

cliarged the contract to have been made, in one count by the county

commissioners, and in another by the county through its commis-

sioners, still, it is substantially the same thing ; for whether the

county, by its commissioners, or the county, by its own name, be

charged with the contract, the liability is the same.

The constitution, indeed, expressly names them Commissioners, and

through all the legislative acts, when spoken of, the term County Com-

missioners is used as frequently as " County Commissioners' Court."

They are known by law as a public corporation, created for the pur-

pose of superintending the business of the county in relation to its

fiscal and local concerns ; and although an act of the legislature

directs that suits shall be carried on against the county by its particu-

lar name, still the commissioners are its public, acknowledged, lawful

agents, to manage all its interests. The objection, then, that the

plaintiff has joined different parties or causes of action, in right of

different parties in the declaration, is not made out.

The second ground, the want of the special averments, is not well

taken. The county commissioners were, by law, at the time of the

making of the alleged contract, specially charged with the care and

superintendence of all paupers in their county ; and when they had

adjudged that a person was entitled to relief, and employed an i: \
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Tidiial to aiiord the aid required, as between- the county and the per-

son so employed, it was^ conclusive and final on the county. The
person employed was not by any means bound to inquire inta the cor-

rectness of their determination ; it was sufficient that they had autho-

rity to afford the relief, and when they had determined that it was
proper, the county was bound by theii* contract, they having the

authority to make it.

This is not the case of an action on an implied request, where the

services had been rendered to one having gained a legal settlement,

and who, in consequence of such settlement, would be entitled to such

relief, and with the expense of which the county would be chargeable.

In such a ca,se, it will not be doubted, that to entitle a party to

recover, it would be necessary to aver and prove all the facts neces-

sary to show that the party to whom the relief was extended, was a

jjauper, whom the county was legally bound to support and take

care of.

On the three last points, it may be proper to notice, that as they are

in some measure connected, they may with propriety be considered

together.

Before entering on the question of the propriety of the admission of

parol evidence, the grounds arising on the demurrer may be disposed

of. The appellant contends that the County Commissioners' Court

had exclusive original jurisdiction to determine what sum was due
for the services rendered, and that, therefore, the Circuit Court had
no power to inquire into the cause of action to obviate this objection,

we need only recur to the constitution of the State, which, in

creating the office of County Commissioner, declares that the " time

of service, power, and duties, shall he regxdated and defined ly law ;"

and that the object of its creation is expressly "/or the purpose of
transacting county 'business^ Here, then, no power was given to

adjudicate on contracts, and more particularly so where the county

itself was one of the contracting parties. But if a doubt could

remain, that no such grant was ever given by the constitution, it is

removed by a recurrence to the powers and duties as prescribed by
legislative enactment, which show, at once, the sense in which the

legislative power understood that part of the constitution which

created the office.—By the 9th section of the act establishing the

Court of County Commissioners, passed 22d March, 1819, it is pro-

vided, " That there shall be nothing contained or construed in this

act, to give the said court any original or appellate jurisdiction in

civil or criminal suits or actions wherein the State is party, or any
individuals, bodies politic or corporate, are parties." This provision
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at once excludes all idea of jurisdiction in the case before the Court.

The demurrer was, therefore, correctly decided.

In the consideration which might be given to the admission of the

parol testimony, on the supposition that it conflicts with settled rules

of evidence in regard to record, or the written evidence of courts of

record, it will be perceived that a long and perhaps uninteresting

examination of powers and duties of the County Commissioner's Court,

as they have been practically understood, might be made ; but how
far that might tend to elucidate the accuracy of the decision, is not

perceived ; nor, indeed, could it be profitable or necessary to investi-

gate the questions, whether this court is, in the legal sense of the term,

a court of record ; and whether it is marked by those constituent

features which properly characterized a court of record, under the

well known terms of actor, reus, judex.

It is by no means essential to a correct determination of the question

arising on the admission of the evidence, or of the instructions of the

court, that it should be determined whether the County Commis-

sioner's Court was or was not a court of record, or a public corpora-

tion with specified and defined powers ; because, while it is distinctly

admitted that they could enter into no contract which could bind the

county, except while sitting as a court or corporation, it does not

necessarily follow that the evidence of that contract must at all events

be proved by a record of the fact upon th-eir minutes. It is true,

under the general rules of evidence, that the highest evidence of

which the fact is susceptible, and within the power of the party to

produce, should be adduced ; but then there are exceptions to all

general rules, and they arise from the very necessity of the particular

cases. !N^ow, shall it be pretended, that in this case the plaintiff

should have been held to the production of the record of a fact of

which it is admitted there was no written evidence whatever, and

which the defendant in the action had been the very cause of j)re-

venting from being made? The county commissioners, when the

contract was made, either through design, accident, or ignorance,

did not cause a record or minute of the contract to be made ; and

hence it is seriously contended that the plaintiff could not recover,

because he does not adduce that which does not exist, and which,

being an act he could not do himself, he could neither control or pre-

vent from being omitted to be done. To have excluded parol evi-

dence, under such circumstances would have been an act of great

injustice—the means of defeating a recovery, by the defendant's own
wrong. The contract was made—it was the duty of the county

commissioners to have reduced the contract to writing— but,
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because tliey liave omitted their duty, is the defendant to take

advantarre of this misfeasance or nonfeasance of its own ao;ents?

To do this, would be to make the rule of evidence subservient

to the purpose of injustice, No rule of evidence is better settled,

than that a party may give parol evidence of a writing, if it be

destroyed or lost. And why is it so? Is it not because it is be-

yond the ability of the party to produce it ? Does not, then, the

reason of the rule apply with equal, if not greater force here ? It

surely must. Suppose, in this case, a record of the contract had

been made, and by accident the book containing it had been lost or

destroyed, would it be denied that parol evidence might be given ?

Was the engagement of the commissioners to pay for the services,

less a contract, because they did not do their duty, and cause it to be

entered on record? Certainly not. But the case shows that the

identical individuals who, as commissioners, made the contract, are

the witnesses by whom it was established ; and there could have been

no danger that they could not declare accurately what that engagement

was. It is, however, urged, that a mandaTmis would have been the

proper remedy to have been resorted to in tlie first instance, to get the

record evidence, and by which to compel the county commissioners

to have put it on the records. And would not parol proof here, also,

have been resorted to, to establish what that instrument was, which the

commissioners would be called on to record ? But it will be perceived

that those who made the contract, were out of office, and that, con-

sequently, their evidence would have to be used to establish the

contract. It is then clear that the evidence was properly admitted.

This reasoning is directly applicable to the charge of the court, and

equally sustains its correctness. The contract was made as a court,

but, from the necessity of the case, parol evidence was only let in to

establish what the record of the court could not, because the contract

was improperly omitted to be entered on the record, as the law
certainly intended it should have been.

JfoHoherts, for appellant. Judgment ajfirmed.

Pearson^ for appellee.

Woods w. Hyisies.

1 Scam. R., 103.

Error to Adams.
1. The consideration of a note cannot be impeached in the hands of a bona fide holder, who acquired title

prior to the maturity of the promise, under ordinary circumstances.

2. But if the note was obtained by " fraud or circumvention," it is absolutely void to all intents and purposes

and between every party to it.
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S. The fraud or circumventioa, under our statute, however, does not relate to the consideration of the con-

tract itself, but to the m,ode in which the note was obtained.

4. The Supreme Court will render a judgment non obstante, etc., notwithstanding the point was not directly

made in the inferior court.

5. In such cases, the fact that the party, by subsequent pleadings, waived his demurrer to a special plea, will

not be regarded by the appellate court.

6. The Supreme Court will, even as a court of law, render such judgment as the inferior court ought to have

rendered, and compute the damages without a jury.

Debt on note, made by the defendant to David Wilkin, and as-

signed under the statute to the plaintiffs before the maturity thereof.

The defendant pleaded thus :

" And the said Peter Hynes comes and defends the wrong and in-

jury, when and where, etc., and for plea says, that the said plaintiff

{actio 7i(9/i) because he says that the said David Wilkin, the person to

whom the said writing obligatory was made, used fraud and circum-

vention in obtaining the said writing from this defendant—that the

said Wilkin, being a stranger in this country, came to the town of

Quincy with a quantity of goods boxed up in boxes and crates—that

the said Wilkin, in order to practise fraud and circumvention in the

sale of the said goods with advantage and benefit to himself, repre-

sented himself, in the town of Quincy, to be a religious man and a

member of the Presbyterian Church, in consequence whereof this de-

fendant believed the said Wilkin to be an honest man, who would take

no advantage, and use no deception in a trade—that the said writing

was executed by this defendant to the said Wilkin, in consideration of

the sale of the said goods from the said Wilkin to this defendant.

That at the time of the sale of the said goods, and of the execution of

said note, the said Wilkin, notwithstanding all his said pretences to

religion and sanctity, did falsely and fraudulently, and with an inten-

tion to deceive and circumvent this defendant, represent to tliis

defendant, that the said goods, so boxed and crated up as aforesaid,

were of a good quality, and that they were equal in quantity to be of

value to the amount of said writing. Yet this defendant in fact says

that the said goods were greatly and scandalously inferior in quality

to what they were represented to be by the said Wilkin, and were

greatly and scandalously deficient in quantity to what they were re-

presented to be by the said Wilkin, so that they were in nowise of

value to the amount of the said note ; and the said defendant says

that so soon as he ascertained the aforesaid deficiencies in the said

goods, this defendant tendered the said goods back to the said Wilkin,

but the said Wilkin refused to receive the same, all which this

defendant is ready to verify, wherefore he prays judgment, etc."

The plaintiff filed a general demurrer, which the court below overruled.

The report then states, that the plaintiff took issue upon the plea,
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that a trial was liad, and a verdict and judgment rendered for the

defendant.

It will be ])crceivcd that the Supreme Court did not try the case

upon techiiiciilities, because the replication and similiter constituted

a waiver of the demurrer. And if the plea was bad, as was finally-

decided, the ])laintiff was entitled to a judgment non obstante veredicto

in the court below.

Smitu, J.—It will be aj^parent that the plea would have been no

bar to the action on the note in the hands of an innocent indorsee or

assignee, as has been repeatedly adjudged ; nor has the 6th section

of the act of the General Assembly of this State, given the right to

interpose sucli a defence where there is a mere deficiency in the

quality or quantity of the article sold, as between the maker and the

assignee. It declares that, " if any fraud or circumvention be used

in obtaining the making or executing any instrument," the note shall

be void not only between the maker and payee, but also in the hands

of every subsequent liolder.

The present case does not come within this provision ; the fraud, as

attempted to be charged, consists in the contract itself, and not in the

obtaining the making of the note. If a person represent a note to

contain a particular sum, when, in truth, the amount is much greater,

here would be a case contemplated by the statute ; the note would be

void not only between the maker and the payee, but also in the hands

of every subsequent holder. That, however, is not the case here, for

the plea admits a consideration, but denies a consideration to the ex-

tent of the face of the note, because of a deficiency in the quantity and

quality of the articles sold, which it alleges were represented to be of

full value. It will not be denied that the plaintiff was entitled to

recover the value of the goods, even if he had stood in the place of

the original payee, but being an innocent holder before the note

became due, it is most clear that the matters of the plea would bo no

legal defence to the action. The issue, then, was a wholly immaterial

one, and \hi'. verdict, on that ground, ought to be set aside. The

Circuit Coujt (Might to have sustained the demurrer; but it will be

seen from the i)leadiitg8 in the cause, when the demurrer to the plea

was overruled, the plaintiff replied, and took issue on the ])lea. Tlie

(juestion on the demurrer might probably not now be regularly before

the court for its decision, yet as the issue tried was one wholly imma-

terial to the (juestion before the Circuit Court, this court is bound to

reverse the judgment, and to render a judgment for the plaintiff, not-

withstanding the verdict of the court below. The rule is, that when
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the matter, bo it never bo well pleaded, could signify nothing, judg-

ment may, in Buch caBe.s, be given aH by conf'eBHion.

Tlie ('ierk of tliis court will asHCBB the damagcB on the note, which

is the interest, and render a judgment ibr th(i debt and damages so

conij)Uted, with the costs of this court, and the Circuit Court of A<lara8

county.

Judgment reversed, with costs^ and theprojper

judgment entered in Supreme Court.

A. Williams^ for plaintifl".

Whitney^ for defendant.

State Bank v. "Brown.

1 Scam. R., 106.

Error to Clinton.

1. A DEBT due to the bank, is payable to the State.

2. The State is not affected by the laches.^ defaults, or misfeasanoefl

of her agents, {a)

3. The State is not bound by the statutes of limitation.

Judgment reversed.

Semjfle, attorney-general, for plaintiff.

Snyder and Thoma.s, for defendants.

(a) 8. p. Madiaon County v. Bartlett, 1 Beam. R,, 67.

CUOOKER V. GOODBELL.

1 Scam. R., 107.

Error to Adams.
1. The defendants apn'ecd to erect a saw-rnlll for tlie plalntlfT, atnl the latter affrecd to pay the former $1B0

within four monUiH aft(;r the mill Hlioiild t)e completed. Jle.M, that tlie defcndantH could not recover until

the expiration of the time Hiiecillcd In the contract, though jjrcvcnted from iierformlnj; hy the act of tho

plaintiir.

2. The conBtructlon of a written contract l8 a queHtlon of law.

8. A very Imperfect hill of exceplloru) acted upon hy the Supreme Court.

TniB was an action o^ awuwj^nit u])on the following contract:

"This article of agreement made and entered into this seventh day

of May, in the year of our Lord one thousand eight hundred and

thirty, between Thomas Crocker of the first part, and Herman Good-

sell and Luke Keyes of the second j)art, all of Adams county, and

State of Illinois, witnesseth : That the jjarty of the first part doth

agree to pay the said party of the second part one hundred and fifty
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dollars, when the said party of the second part do complete a saw-mill

in a workmanlike manner for the said party of the first part ; and the

said party of the first part doth agree to pay the said party of the

second part the sum of one hundred and fifty dollars, in four months

after the mill shall be completed ; and the said party of the first part

doth agree to board the said party of the second part, and find them

a reasonable quantity of liquor, and to haul the timber to the place,

and to find all necessary irons for the said mill as fast as the said

party of the first part can conveniently, and the said party of the first

part doth agree to clean out a suitable place for said mill. And the

said party of the second part do agree to put in a forebay, and the

said party of the first part is to find plank for that purpose.

" (Signed), Thomas Ckockee,

H. Goodsell,

Luke Keyes."

The declaration averred a prevention of performance by reason of

the neglect of the plaintiff to furnish the plank for Xh^forehay. Tliere

was no quantum memit count.

The bill of exceptions was thus :
" Be it remembered that on the

trial of this cause, after the evidence had been concluded both on the

part of the plaintifis and defendant, the defendant's counsel moved
the court to instruct the jury, ' That the completion of the mill and

forebay is a condition precedent, and if the plaintiffs have failed to

prove the performance of said work, they cannot recover the specific

price agreed to be paid by said contract for the said services. And
if they are entitled to recover at all, they cannot recover the last pay-

ment until four months from the time the plaintiffs did the last work
on the said mill ;' which instruction the court refused to give, and

decided that that part of the instruction asked for in relation to the

completion of the mill and forebay, and its being a condition prece-

dent, was a matter for the consideration of the juiy ; and that an ab

solute performance, in point of fact, would not be necessary to be
proved, provided an offer had been made by the plaintiffs to perform

the work, and the defendant, by his conduct, had prevented their

doing it. The defendant's counsel further moved the court to instruct

the jury, 'That if the said plaintiffs were entitled to recover from the

said defendant the said specific price, without completing the work
for which it was to be paid, their right to sue for the last payment in

said agreement mentioned did not accrue until four months after they,

the said plaintiffs, did the last work on said mill, in pursuance of the

said contract,' which instruction the court also refused to give ; to
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which said several opinions of the court the said defendant, by his

counsel, excepts, and prays that this his bill of exceptions may be

signed, sealed, and made a part of the record."

Bkowne, J.—It is very clear that the court below erred in refusing

to give the instructions called for by the defendant's counsel. By the

conti-act, most assuredly the performance of the work was a condition

l^recedent, and the plaintiffs below bound themselves to wait four

months after the completion of the mill, and this they did not do.

Judgment r&versed.

A. Williams, for plaintiff.

J. W. Whitney, for defendant.

Bailey v. Campbell.

1 Scam R., 110.

Error to La Salle.

1. To entitle a plaintiff to recover at common law in an action of debt for the use and occupation of land, he

must aver and prove that the defendant entered in privily with his title, or that the relation of landlord

and tenant existed between them.

2. Under the statute (a) the plaintiff must aver and prove that he was the " owneb " of the land, and that the

defendant was his express or implied tenant.

3. An instmction which uses the identical language of the statute is legal and proper ; if the statute is itself

ambiguous, it is the duty of the party complaining to ask for an explanatory insti'uction adapted to the

facts of the case.

4. A tenant is estopped from denying the validity of his landlord's title.

6. If one purchases the land itself, or a claim of title to the improvement thereon, from a tenant of the owner

of either, with a knowledge of the fact, he will be liable in an action for rent ; if he has no such know-

ledge, the action is not justifiable.

6. A judgment for costs against an administrator is not proper in an action where he is unsuccessful,

7. A judgment may be affirmed in part, and reversed in part.

8. The Supreme Court will render a proper judgment where the record points out the line of duty.

9. Where a judgment is partially reversed, and in part affirmed, the cost will be divided between the parties.

Balley, previous to the year 1829, made and was the reputed owner

of certain improvements upon the public lands, which constituted his

farm and homestead, as far as a squatter's right could be legally avail-

able ; afterward he sold his claim to Benedict, who leased the im-

provements to Bartholomew, and the latter assigned his lease to

McKernan, who bargained and sold the improvement itself to the

defendant Campbell, and Campbell occupied the premises during the

years 1829, 1830, and 1831. Benedict died, and Bailey, his vendor,

became his administrator, and sued the defendant in debt for use and

occupation under the statute, as the tenant of his intestate. The cause

was tried by jury, and the defendant obtained a verdict and judg-
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merit. The plaintiff sued out, and prosecuted a writ of error. In the

inferior court the defendant asked this instruction, which was given

:

" That the plaintiff or his intestate must have been the owner of the

land, or that there must have been an express contract on the part

of the defendant to pay rent, in order to entitle the plaintiff to re-

cover."

The judgment for costs was against the plaintiff in his personal, and

not in his representative character.

LocKWooD, J.
—

"Was the instruction wrong ? If it is intended to

support this action under the " Act concerning Landlords and Ten-

ants^'' the instruction being in the language of the statute, was right.

If the word " owner," as used in the statute, is ambiguous, it was the

duty of the plaintiff to have asked for such explanation of the term

as he deemed necessary ; not having asked for any explanation, it is

too late to complain in this court. Do the facts render the instruc-

tion wrong at common law ? In order to maintain an action at com-

mon law for use and occupation, it is necessary to prove either that

the defendant entered the premises by permission of the plaintiff, or

that the actual relation of landlord and tenant existed. In this cause

we must understand from the case that the improvements were sold

to the defendant, and that he purchased in the expectation of becom-

ing the absolute owner of the improvements, and not the tenant of

any person. Will the law presume that improvements purchased in

this manner created the relation of landlord and tenant, and imply

that the entrance of the defendant was by permission of the plaintiff?

We think not ; for such presumption would entirely contradict the

facts of the case. If the proof had established the fact that the de-

fendant knew, when he purchased the improvements in question, that

the seller w^as a tenant, there can be no doubt that, under such a state

of the case, the law would have raised every necessary presumption

to prevent the defendant from availing himself of his own want of

good faith to defeat the action. The court, therefore, is clearly of

opinion that the facts of this case would not have justified the court

in charging the jury that the plaintiff' was entitled to recover without

proving either an express contract to pay rent, or an admission on the

part of the defendant that he held as tenant of the plaintiff. In ar-

riving at this result, the court does not intend to deny the doctrine

that " a tenant is not permitted to dispute his landlord's title, whether

such tenant be the original lessee or his assignee ;" for, in our opinion,

the facts do not warrant the idea that any such relations existed : nor

do we intend to controvert the position that " a purchaser cannot ob-
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tain a better title than liis vendor had." This doctrine, however,

could not in this case raise either an express or implied promise on

the part of the defendant to pay rent.

Although the court does not perceive any error in the charge of the

judge, yet, as the judgment is given for costs, it must be reversed.

The suit was brouglit by an administrator in the right of his intestate.

In such a case the statute " Concer?iing Costs " does not give costs

against the plaintiff.

For this error the judgment must be reversed, so far as giving costs

is concerned, and affirmed in other respects. The costs of this court

are divided between the parties.

Judgment reversed and affirmed.
Bigelow, for plaintifl'.

Ford and Davis, for defendants.

(a) Cooke's Stat., 716, sec. 1.

Caeson v. Claek.

1 Scam. R., 113.

Appeal from Sangamon.
1. A suit before a justice of the peace, which Is dismissed upon a compromise, is no bar to another suit upon

a different cause of action, which might have been joined.

2. A person who enters upon government land, and makes improvements thereon, without a design to pur-

chase, or who fails to comply with the terms of sale prescribed by the government, is a trespasser ; and if

another purchases the land, and then promises to pay the trespasser for his improvements, such promise

is void, (o)

8. A moral obligation, coupled with an express promise to pay money, will not bind a stranger to the con-

sideration.

4. A cause where the evidence was demurred to.

5. The question of consideration executed and executory, and moral obligations as the basis of such considera-

tion, discussed.

This cause originated in the court of a justice of the peace, and was
from thence appealed to the Circuit Court. On the trial of the appeal

these facts appeared. Clark was a squatter upon a piece of public

land. Carson purchased the land from the Federal Government, and

promised afterward to pay Clark for improvements made upon the

land by Clark, while the title to the land was in the government.

Prior to the institution of this suit, Clark commenced a suit,

before another justice, against Carson for another demand, and ne-

glected to join the present cause of action. This latter cause was not

tried, but compromised and dismissed. This was the state of the

evidence, to which Carson deTnurred, upon which Clark had judg-

ment in the Circuit Court, and Carson appealed to the Supreme
Court.
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Wilson, C. J.
—

^The first error assigned to reverse this decision, is,

that the first suit commenced by the plaintifif, is a bar to this action.

To suppcvrt tliis assignment of error, it must appear that the first suit

was tried ; otherwise it would not be a bar to a subsequent action
;

and it must also be shown that the demands were of such a nature

that thej might be consolidated into one action. ISTeither of these

points are made out by the evidence ; and as the defendant holds the

afiirmative of the issue as to this ground of defence, it was incumbent

upon him to make them out. The suit was dismissed without trial,

and there is no evidence as to the extent of the demands in either suit.

The court cannot supply this defect, and by implication impose upon

the party a forfeiture of his claim, or take from him the right of pro-

secuting it in the ordinary way.

Tlie second assignment of error presents this question : "Was the

promise of the defendant founded on a sufficient consideration ?

or. Was it not made without any such consideration, and therefore

void?

To constitute a valid contract, it must be made by parties com-

petent to contract, and be founded on a sufficient consideration. If

the consideration for the promise be past and executed, it can then be

enforced only upon the ground that the consideration or service was

rendered at the request of the party promising. This request must be

averred and jDroved, or the moral obligation under which the party

was placed, and the beneficial nature of the service, must be of such a

character that it will necessarily be implied : as a promise by a master

to pay his servant for past services. Here the inference is strong that

the service was rendered at his request.

Or if a debt is due in conscience, a promise to pay will be binding :

as where a father promised to pay for the maintenance of a bastard

child. So, too, a promise founded upon an antecedent legal obliga-

tion will be valid, as a promise to pay a debt barred by the statute of

limitations. Here the legal obligation is voidable, but the moral duty

remains unimpaired, and constitutes a good consideration. Test the

present case by the broad principle to be deduced from the examples

cited, and where will be found any legal or moral obligation on the

part of the defendant to constitute a sufficient consideration for his

promise? The plaintiff entered upon and improved the land of the

government. The motive by which he was actuated in doing so, was

entirely selfish, and the act itself unauthorized by law. The defendant

was at the time a stranger to the transaction ; he had no interest in

the land, and was no more benefited, nor, for aught that appears,

more likely to be benefited by it, than any other pei*son. A request
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then cannot be inferred in the absence of all motive, and the request

must be made, or the circumstances from which it is to be implied

must exist prior to, or be concurrent with, the act which constitutes

the consideration. "Whatever benefit might accrue to the plaintiff by

reason of the improvements upon the land he acquired by purchase

from the government, he did not receive from the defendant, by

virtue of his promise, either title or possession. The land, with the

improvements thereon, passed to him by the sale from the govern-

ment. His promise, then, to pay for that for which he had already

paid, and to which he had received a perfect title, was without any

consideration.

If there is a moral obligation on the part of any one to make com-

pensation to the plaintiff for the value of his improvements, it is on

the part of the government, and under this view of the case it is con-

tended, that the defendant, as alienee of the land, incurred all the

obligation and liability of the government, his alienor. But there is

no principle upon which this position can be maintained. It is true,

there are some covenants which run with the land ; but between such

and the promise here set up, there is not one point of analogy, A
purchaser from the government has not entailed upon him other or

greater incumbrances or liability, than he would be subject to in pur-

chasing from an individual. Suppose, then, that in the present case

the improvements had been made at the special instance and request

of the alienor. This would have imposed upon him a legal obligation

to make an adequate compensation ; but surely his alienee would

incur no such obligation. If then this legal liability would not be im-

posed by a transfer of the land, it follows conclusively, that a moral

duty which is regarded, both in law and ethics, as entirely personal,

would not flow from it. If, however, it should be considered that the

defendant was under the same obligation as his alienor, would it,

when coupled with his subsequent promise, impose upon him a legal

obligation ?

To determine this question, it is necessary to inquire whether there

are any acts on the part of the government, from which a request to

enter upon and occupy the public land is to be implied ; or whether

the act itself can be regarded as meritorious. As to the first branch

of the inquiry, it is said that the preemption laws which have been

passed from time to time, amount to a license and invitation to enter

upon and occupy the land of the government. There would be much
force in this reasoning, if these acts, granting a prior right of purchase

to the occupant, were all the legislation relative to the public lands.

But they are not. Whatever presumption they may afibrd in favor
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of a license bj the government, is met and rebutted by the fact that

there is a general law of Congress, which has been in force since the

year 180Y, forbidding, under severe penalties, all intrusion upon the

public lands. And I understand, that in pursuance of the instructions

of the Commissioner of the General Land Office, this law has been

enforced in numerous instances. These preemption laws, then, can be

regarded in no other light than as acts of grace, exempting such as at

the time come within their provisions, from penalties which they had

previously incurred—but not as repealing or abrogating the general

prohibition. If, then, there is no license to settle upon the public

lands, but on the contrary it is forbidden, can the act of doing so be

considered meritorious, or of that beneficial nature which would

impose a moral duty on the government ? It is not every benefit that

may result to one, from the act of another, that will create this duty

either in morality or conscience. The nature of the benefit, the man-

ner in which it is conferred, or the motive which induced it, may be

repugnant to the feelings and wishes of the person who is benefited

thereby. And no principle of law will sanction the idea that a moral

obligation can be imposed upon another against his will. All the

circumstances of the transaction must be of such a nature as to pre-

suppose a request, otherwise it will not be a good consideration for a

promise. The case cited, where one man shot another, with the in-

tention of killing him—but so far from succeeding in his design, the

wound cured him of the dropsy, with which he was at the time

afflicted—is an illustration of the principle that a benefit may be con-

ferred without creating a moral or legal obligation to pay for it.

Under every aspect of the case, I am of opinion that the promise of

the defendant below, was not founded on any legal or moral obligation,

which is recognized as constituting a suflicient consideration for such

a promise.

LocKWOoD, J., dissented.

Judgment reversed.

Semple^ for plaintiff". •

Logan., for defendant.

(a) Roberta v. Garen, 1 Scam. R., 896; Hutson ». Overturf, ihid., 170; Townsend v. Briggs, ibid., 472;

Johnson ». Moulton, ibid., 532. This rule has been changed by statute. Cooke's Stat., 298-4. Decision

thereon, Taylor v. Davidson, 11 111. R., 12.
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Claek V. The People.

1 Scam. R., 117.

Error to Hamilton.

1. The right of a defendant to a change of venue in a criminal

cause, is a constitutional and statutory one, not dependent upon the

discretion of the court, but solely upon the fact, that the defendant has

in his petition conformed to the requirements of the law.

2. One of several indictees is entitled to a change of venue, not-

withstanding any supposed inconveniences occasioned thereby.

3. Where several persons join in the commission of a criminal of-

fence, and the nature of the crime will admit of it, it is the preferable

course for the prosecuting officer to draft separate indictments.

4. Where, under a statute, defining and punishing tho '"-rime of

arson, a fine is imposed, upon conviction, equal in value to the pro-

perty burned, the indictment must aver what that value was.

5. Where a criminal conviction is reversed, because of the insuffi-

ciency of the indictment, the prisoner will be discharged from custody,

and the cause will not ordinarily be remanded to the inferior court.

Judgment reversed, and prisoner discharged.

Scates, for plaintiff.

Semple, Attorney General, for defendants.

IT
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MrrcHELTEEE V. Spaeks.

1 Scam. R., 122.

Appeal from Schuyler.

The Supreme Court will, at a subsequent term^ amend their record,

in matters of form, ex. gr., changing the Christian name of the appel-

lee, where it is evidently a clerical mistake, and there is something to

amg2.^ by.

Order accordingly.

The People v. Lamboen.

1 Scam. R., 123.

JRule to show cause why the respondent should not he stricken from,

the roll of Attorneys for mal-conduct in his office.

1, The office and duties of attorneys discussed-

2. An attorney has no power to confess a judgment, when retained to defend the rights of ids client.

8. Nor can he alter process after its delivery and before its execution.

4. To induce the Supreme Court to sustain a motion to strike an attorney's name from the rolls, it is not suffi-

cient simply to show that the attorney has been guilty of illegal acts, but the court must be satisfied that

the motiTe of the attorney was corrupt.
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5. Where the application is not made in such a cause by the injured party, but by a stranger, the affidavit in

support of the charges must be positively stated, and not merely upon information and helief.

6. The practice of soliciting business by an attorney censured by the Supreme Court.

7. The respondent in this application, though acquitted, because no corrupt motive was established, was yet

censured for his illegal and unprofessional acts.

The facts were, that Julius C. Wright, the relator, filed an affi-

davit in the nature of an information, in this court, against the defen-

dant, containing five distinct charges of mal-conduct in office, as an

attorney and counsellor at law.

The first alleged that one Benjamin Green recovered a judgment

before a justice of the peace, of Morgan county, against the relator,

and that by the advice of Lamborn, he appealed said cause to the

Circuit Court, and employed him to conduct his defence. That Lam-
born, so far from complying with his duty as attorney for Wright,
" corruptly agreed with one Washington Weeks ( the person who
claimed the right and ownership of said judgment) and without the

knowledge or consent of the said Wright, but for the purpose of

'

obtaining a compromise of other matters with the said Weeks, in

which the said Lamborn was interested, but in which the said Wright

had no interest," etc. etc., that " the said judgment of said justice of

the peace should be ifffirmed."

The second charged the defendant with deserting his client after

having received a retainer, and going over to his client's adversary,

and assisting him to defraud his client.

The third was for altering the date of an execution from the 26th

day of June, to the 26th day of July ; and agreeing with the defen-

dant, for his own gain, to delay the collection of his client's debt,

npon the defendant in the execution paying him twenty-five per

centum per annum interest on the amount of the execution, so long

as he delayed its collection ; and for delaying the collection of the

execntion for several months.

The fourth charged that the defendant was employed and fully paid

by one Catlin, to defend a suit j[or him, and that after being so paid,

he " went to the plaintiffs in said suit, and tendered them his services

as attorney to prosecute said suit against said Catlin for them, stating

to the said plaintiff's, that as he had been employed by said Catlin, he

knew all the secrets of his defence, and was better able thereby to

defeat the sam-e."

The fifth charged that said defendant after being employed as an at-

torney by one Berry, deserted his client, and, without his knowledge,

went over to his opponents, and conducted the cause for them.

The relator stated in his affidavit, that he knew nothing of any

of the charges, of his own knowledge, except the first, but that he
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learned them from the information of others, and he believed the

same to be true.

The defendant appeared in court, in person, and by counsel, waived

the issuing of process against him, and pleaded not guilty.

Wilson, C. J.—The office of an attorney and counsellor at law, is

one of great responsibility. To the lawyer is confided the cause of

his client, and in the issue of that cause may be involved property,

life, liberty, and character. It results, then, from the magnitude of

the interest committed to him, that he may be the means of much
good, or of extensive mischief, "When actuated by high and honor-

able motives, the innocent may with confidence look to him for pro-

tection, and the injured for redress. But by basely betraying his

trust, he becomes a scourge to society, and a stain to a profession

everywhere esteemed honorable. Courts of justice ought, therefore,

from a just sense of their own honor and integrity, as well as from a

regard to the interest of the community, to be cautious whom they ad-

mit to minister in their temples, and firm in expelling from their

portals, those whose conduct would pollute the judicial altar.

In this case, five charges are exhibited agaifist the defendant. In

relation to the first charge, the court is of opinion that a lawyer em-
ployed to defend a suit, is not authorized to consent to the entry of a

judgment against his client without his assent; that his doing so is a

violation of the confidence reposed in him, and if done with a corrupt

intent, involves such a degree of moral turpitude as would author-

ize the court to strike his name from the roll of attorneys. Al-

though the evidence establishes the fact that the defendant confessed

a judgment in the case of "Wright, without his knowledge or consent,

still, as it is not satisfactorily shown that the motive which induced

the act was corrupt and criminal, nor that "Wright, the defendant in

the action in which the consent to an affirmance of the judgment was
given by defendant, was injured thereby—^lie not having, as far as

the testimony shows, any legal defence in that cause—and as the

defendant may possibly have misconceived his powers, we are of

opmion tliat the first charge and specifications are not made out.

The court, however, deems it proper and necessary to say, that

while the proof does not authorize the finding of the specifications and

charges proved, still the defendant's conduct is not free from censure.

The testimony in relation to the second charge is so inconclusive,

and involved in so much confusion and obscurity, that it furnishes no

data upon which to form an opinion unfavorable to the defendant.

He is therefore acquitted of that charge.
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The court cannot sanction the alteration of the execution mentioned

in the third charge. From the evidence, the inference is strong that

it was made by the defendant, and the court, on the presumption of

the case, might so consider it
;
yet, as we do not perceive any

criminal motive on the part of the defendant, to make the alteration

complained of, and as no injury resulted from the alteration to either

of the parties in the suit—and inasmuch as it is not manifest that any

was intended, the court consequently acquits the defendant of this

charge ; but wishes it to be distinctly understood, that an alteration

of the process of the court, between its delivery by the clerk to the

party or his attorney, and its reception by the sheriff, is illegal, and

highly improper. The court does not consider that part of the third

charge sustained by proof, which accuses the defendant of corruptly

bargaining with Green, to receive 25 per cent, interest for his own
benefit.

With reference to the fourth charge, the counsel for the defendant,

in the argument admitted that he had been guilty of an indiscretion

in his conduct, in the offer he made to Berry, of his services in a suit

in which he had been employed on the other side, provided his client

would release him. The court feels constrained to say, that an act of

this kind is highly censurable, although there may have been an
absence of a corrupt motive, and the offer may have proceeded from

a want of reflection, and a just sense of the position an advocate

occupies when retained by his client. ISTothing, in our judgment, is

more undignified and degrading, than for a lawyer to solicit business

of those who are litigating ; but more especially do they consider it

derogatory to professional propriety, for an attorney, after he is in

possession of his client's secrets, to intimate a willingness to go over

to the opposite side, either with or without the consent of his client.

If the conduct of a client should be so dishonorable or improper, as

to warrant the advocate in withdrawing from his cause, yet a just

sense of the delicacy of his position, and a regard for the honor and
character of the profession, should admonish him not to intimate

or express a willingness to be employed by his client's adversary, and

particularly not to act for him in advance. As it appears from the

evidence, that the defendant never refused his services to Catlin, nor

abandoned his case, he is necessarily acquitted of the fourth charge.

The court is of opinion that the proof is insufficient to sustain the

fifth charge. The defendant is therefore acquitted.

The information in this case, it will be seen, contains five charges.

Wright, the relator, is the only person charged to have been injured

by the alleged misconduct of the defendant. He appears in the
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character of a complainant. The other persons alleged to have "been

injured by the conduct of the defendant, either do not appear at all, or

such as do, in most instances, express in their examination (whatever

may have been their declarations elsewhere ) their satisfaction with

the professional conduct of the defendant in their causes. From
these facts thus developed, the court, from a sense of justice, and

with a view of discouraging applications that cannot be supported by

proof, wish it to be understood, as a general rule, that they will

not favor applications of this character, where the party alleged to

have been injured by the misconduct of the attorney, shall not be the

complaining party, and the facts charged are not supported by the

oath of that party, or some other person who shall affirmatively

allege their truth, and not merely their belief of their truth from the

information of others. In laying down this general rule, the court

does not mean to be understood, that there may not be a case of cir-

cumstantial evidence which might justly call for its interposition, but

the inference from the facts sworn to, should be strong and over-

powering, and the invaded rights of the injured individual demand
the investigation, before the party should be called upon to answer

the accusation. It is not upon every idle rumor put forth with the

garb and semblance of truth, aided by feelings of hostility, that a

member of the profession should be arraigned for supposed mis-

conduct. It is the duty of the court to guard with vigilance every

member of the bar from such assaults, wliile at the same time it

should not shrink from inflicting exemplary punishment upon those

who are guilty of acts of delinquency.

From a consideration of all the circumstances of this case, the

court cannot refrain from admonishing the defendant of the necessity

which in its opinion exists, that he should hereafter guard his reputa-

tion with a jealous watchfulness, and that the indiscretions which

have been committed may not be repeated. It is also hoped that

while every member of the bar may feel a deep interest in the reputa-

tion of the profession, that no one will too readily listen to charges

and accusations against their professional brethren, nor be their ac-

cusers without good cause.

Browne, J., dissented.

Jiule discharged.

JV. W. Edwards, attorney-general, for relator.

TiTPPf^e. for rPBT>onrlpTit
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Ditch v. Edwauds.

1 Scam. R., 129.

Error to Monroe.

1. A DEPUTY must return process in the name of the principal

sheriff, {a)

2. A default based upon an insufficient return of a summons, is

illegal.

3. A cause will not be remanded, where the proceedings in the in-

ferior court were coram nonjudice.

4. The reversal of an illegal judgment is no bar to a second action

for the same cause.

Judgment reversed.

J. B. Thomas and D. Priokett, for plaintiff.

iT. W. Edwards^ for defendant.

(a) S. p. Ryan •». Eads, Breese K., 168.

"WlCKERSHATVT V. ThE PeOPLE.

1 Scam. R., 128.

Error to Clay,

1. CoREUPT misconduct by a justice of the peace is indictable.

2. If a justice corruptly causes an estray to be appraised hefore

himself^ the act is indictable.

3. The Supreme Court, in a criminal case, will not presume that

the same persons who were grand jurors, sat upon the petit jury,

merely because their names are alike.

4. Challenges for cause must be made, if hnown^ before trial.

5. In criminal cases, the jury are judges of the law and fact.

6. When the proceedings are regular, the Supreme Court will not

interfere and grant a new trial, simply because the verdict is against

evidence.

Judgment affi/rmed.

Breese, for plaintiff.

I^. W. Edwards, attorney-general, for defendants.
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Harmison V. Clakk.

1 Scam. R., 131.

Error to Franklin.

1. "Where a cause is once tried, and a new trial awarded ; and on

the second trial the same result is arrived at, a bill of exceptions

taken on the original trial cannot avail the defeated party, on writ of

error. He should renew his exceptions.

2. A motion to set aside a default is addressed to the discretion of

the inferior court, and the decision thereon cannot be assigned as

error.

3. A party cannot assign for error, a decision which was made for

his own benefit.

Grants for plaintiff.

Scates, for defendants.

Judgmdkt affirmed.

Irvin v. Wright.

1 Scam. R., 135.

Error to Gallatin.

1. Actio non relates to the time of the commencement of the action, and not to the date of filing the plea.

2. A judgment recovered after the action was commenced cannot be pleaded by way of set-o£

3. The English statute of set-off and our own should be construed alike as to the time the set-off attaches.

LocKWooD, J.—This was an action of assumjpsit brought by Wright
to recover compensation for work and labor done and performed for

Mrs. Irvin while sole.

Among other pleas which it is unnecessary to notice, the defendants

below pleaded, that since the commencement of the suit in the court

below, they had recovered a judgment against Wright, which they

offered to set off against the damages sustained by the plaintiff in this

suit. To this plea Wright demurred, and the Circuit Court sustained

the demurrer.

Did the court err in this judgment? By the ITth section of the

" Act concerning Practice in Courts of Law,^'' it is provided that

" The defendant in any action, brought upon any contract or agree-

ment, either express or implied, having claims or demands against the

plaintiff, may plead the same," etc. The only question for our con-

sideration under this act is, at what time must the claims or demands

exist, so as to justify their being set off against the plaintiff's demand ?

It was contended in the argument, by the counsel for Irvin, that our
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statute was more comprehensive than the English statute of set-ofF,

and therefore a debt or demand due or accruing after suit brought,

might be set off. The court, however, upon an examination of the

English statute of set-off, are of opinion that although the phrase in

our statute, " claims or demands," would admit of a construction that

would embrace more modes of indebtedness than the phrase " mutual

debts," used in the English statute, yet in respect to the time at which

the " claims or demands," under our statute, and the " mutual debts"

under the English statute, should exist so as to be the subject of set-

off, the same construction as to both statutes ought to prevail.

In the case of Evans v. Prosser, 3 T. R., 186, the Court of Bang's

Bench held that a judgment recovered after the action was brought,

and before plea pleaded, could not be pleaded as a set-off. This deci-

sion we think in point, and we do not perceive that it violates any

principle of justice, or the intention of the legislature. Should a

different construction prevail, gross injustice might frequently be

practised. The plaintiff, when he commences his suit, has a good

cause of action, and to which the defendant has no defence
;
yet if the

rule should be established that " claims or demands " might be

pleaded that originated or became due after suit is brought, it will

put it in the power of the defendant, by purchasing a note against the

plaintiff, to defeat his action, and consequently charge him with the

costs. This cannot be reasonable, nor can it be supposed that the

legislature intended to enable the defendant by an act of his own, to

defeat the plaintiff's right of recovery in a case so situated.

Judgment affirmed.
Eddy^ Grant, and Breese^ for plaintiff.

Gatewood, for defendant.

TlNDAJLL V. MeEKEK.

1 Scam., 137.

Appeal from Madison.

1. On the trial, in the Circuit Court, of an appeal from the judg-

ment of a justice of the peace, the proceedings upon the trial must be

de novo.

2. Where the proceedings before the justice is upon a note, upon
the trial of the appeal the interest must be computed upon the note,

and not upon the judgment appealed fi-om.

3. On the trial of an appeal from the judgment of a justice in the

Circuit Court, the latter court, in case of an affirmance, must render
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judgment for the amount then found to be due the plaintiff below,

though the judgment of the Circuit Court may exceed the jurisdiction

of the justice, provided the latter had jurisdiction of the subject

matter at the time of the commencement of the suit before him.

4. The rule in all appeal causes is, that if the inferior court had

jurisdiction ah origine, no subsequent fact arising in the case can

defeat it. ^
6. A contract which forms the basis of a suit is merged in a judg-

ment rendered thereon.

6. Under the act of 1833 a contract to pay any rate of interest will

be sustained.

Judgment affirmed.

Semple^ for appellant.

J. B. Thomas^ for appellee.

Hall -y. Bykne.

1 Scam., 140.

Error to Jackson.

1. In a scirefacias, to foreclose a mortgage, a plea of no consideration, or of a total or partial failure thereof,

cannot be sustained.

2. A statute which treats of things or persons at an inferior rank cannot, by any general words, be extended

to those of a superior.

3. Definition of a mortgage.

LocKwooD, J.—Under the pleadings, the question presented for the

consideration of this court is, whether a mortgage, executed and re-

corded according to the statute, is a " note, bond, bill, or other instru-

ment in writing, for the payment of money or property, or the perfor-

mance of covenants or conditions by the obligee or payee thereof,"

and liable to be defeated by either of the pleas above mentioned. To
arrive at a satisfactory answer, it is necessary to inquire into the na-

ture and effect of a mortgage. " A mortgage is a conveyance of

lands, by a debtor to his creditor, as a pledge or security for the re-

payment of money due, with a proviso that such conveyance shall be

void on payment of the money and interest on a certain day ; and in

the event the money be not paid at the time appointed, the convey-

ance becomes absolute at law, and the mortgagor has only an equity

of redemption / that is, a right in equity, on payment of principal, in-

terest, and costs, within a reasonable time, to call for a reconveyance

of the lands."

From this definition, a mortgage of lands (the execution of which

is attended with many legal solemnities, and must be acknowledged
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and recorded, as are all other deeds affecting real estate) cannot be

such an instrument in writing as is contemplated by the 5th section

of the act aforesaid. A mortgage is certainly not made negotiable bj

the act, nor is it an instrument for the direct performance of cove-

nants or conditions by the obligee or payee, although it is subject to

be defeated by the payment of money. Mortgages were in common
use when this statute was passed, and had the legislature intended to

have them defeated by such pleas as were interposed in this case,

there can be no doubt that they would have been enumerated. It

is also evident that mortgages were not intended to be embraced

within the act, because the legislature use the words "obligee or

payee," when designating the plaintiff to whose action these pleas

may be pleaded, instead of the term "mortgagee." The terms

" obligee or payee " have a technical and definite meaning in the

statute under consideration, and apply only to notes, bonds, and bills,

whether such notes, bonds, or bills are given for the payment of

money or property, or the performance of covenants or conditions,

and not to mortgages.

It is also a well-settled rule of the common law, that statutes which

treat of things or persons of an inferior rank cannot, by any general

words, be extended to those of a superior. Mortgages are clearly in-

struments of a higher dignity than bonds, promissory notes, or bills,

because greater solemnity is required in their execution. They are

required to be recorded, and the same remedy given as in case of

judgments. TTie court therefore conclude, as well from the general

scope and object of the act relative to "promissory notes, bonds, due

bills, and other instruments in writing, and making them assignable,"

as from the consideration that the proceeding authorized in this case

is by scire facias, and founded on a record, that ^ mortgage is not

embraced in the 5th section of the act above mentioned, and conse-

quently the pleas were correctly overruled by the court below.

Judgment affirmed.
Gatewood and Scates, for plaintiffs.

Grant and Eddy, for defendants.

Gaknee v. Ckenshaw.

1 Scam. R., 143.

Error to Gallatin.

1. An application to set aside a default is addressed to the discre-

tion of the inferior court, and the decision thereon cannot be assigned
for error.
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2. Where a term intervenes between the default and motion, to set

it aside, no relief can be granted.

Judgment ajirmed.

Grant, for plaintiff.

Eddy, for defendant.

Piggott v. Eamey.

1 Scam. R., 145.

Error to Monroe,

1. An " order ^^ does not ex m termini mean 2i. judgment.

2. "Wlien the legislature confer power upon an inferior court to in-

force an order in a particular manner, all other modes are excluded.

3. Tlie courts of probate have no power to enter a judgment against

an administrator or executor, at the instance of heirs or devisees, to

compel them to pay a distributive share, or legacy due them.

Judgment reversed.

Cowles and iV. TT'^. Edwards, for plaintiff,

Breese and Snyder, for defendants.

Ckisman v. Matthews.

1 Scam. R., 148.

Ajpjpeal from Morgan.

1. In an action by a sheriff upon a delivery bond, it is unnecessary

to prove a levy, where the suit was commenced by attachment—the

judgment of the court is conclusive upon this point.

2. Where a delivery bond recites the issuing of an attachment and

a seizure by the sheriff, the obligors are estopped from denying the

facts so recited.

Judgment affirmed.
W. Thomas, for appellant.

McConnel, for apj)ellee.

McKinney v. Finch.

1 Scam. R., 152.

Appeal from Morgan.

The dismissal of a suit by a justice of the peace is no bar to a subsequent suit between the same parties for

the same cause of action.

LocKwooD, J.—Finch sued McKinney before a justice of the
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peace, on a sealed note, and recovered judgment. Tlie suit was taken

into the Circuit Court of Morgan county by appeal. On the trial in

the Circuit Court, Finch gave the note in evidence. McKinney then

proved that on the same day of the trial of the cause before the

justice, there was a previous suit in favor of Finch against McKinney,

which was founded also on a promissory note, not under seal, made
payable to the plaintiff, and signed James McKinney, by his agent

John A. McKinney. This suit the justice dismissed, because the

agency of John A. McKinney was not sufficiently established. Both

suits were tried before the same justice, and both notes did not amount

to the sum of $100. The defendant then pleaded and relied upon the

16th section of the " Act cancerning Justices of the Peace and Covr-

stables,^ as a bar to the action ; but the Circuit Court overruled the

defence, and gave judgment for the sealed note above-mentioned.

The court also decided that the plaintiif had a right to recover on one

note, and no right to recover on the other note. The 16th section

above referred to provides that " In all suits which shall be com-

menced before a justice of the peace, each party shall bring forward

all his or her demands against the other, which are of such a nature

as to be consolidated, and which do not exceed $100 when consoli-

dated into one action or defence ; and on refusing or neglecting to do

the same, shall be forever debarred from the privilege of suing for

any such debt or demand." Did the Circuit Court err in overruling

the defence set up under this section of the act regulating trials be-

fore justices of the peace? Did the legislature mean that the bare

commencement of a suit, in which the plaintiff and defendant did not

consolidate all their demands, should, whether the cause was tried or

not, bar all debts or demands not consolidated? The objects the

legislature doubtless had in view, were to prevent the multiplicity of

suits, where the matters in dispute were small, and to avoid the un-

necessary accumulation of costs. These objects are affected, by decid-

ing that where a suit is commenced before a justice, in which all the

demands of the parties may be investigated consistently with the

rules of law, and such suit terminates in a judgment binding upon the

parties, if the parties do not bring forward all their demands which

might have been consolidated into one action or defence, then such

demands, thus neglected to be exhibited, shall not be the foundation

of a future action. To give a construction to this section, that the

commencement of a suit without a trial and judgment, should bar the

claims of both parties, would be productive of the greatest injustice.

To illustrate this position, we will supj^ose the following case : A
plaintiff commences an action before a justice, and on the trial dis-
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covers that his testimony is insufficient to support his action, and he

submits to a nonsuit. This he certainly may do, and then bring a

new suit for the same cause of action, and upon sufficient proof re-

cover his demand. Can it with propriety be insisted if the judgment

of nonsuit in the supposed case does not bar the demand sued on,

tliat it can have the effect to sue a demand not exhibited before the

magistrate,—and ever bar a demand of the defendant, that he has

had no opportunity to litigate? These would be the absurd con-

sequences of deciding that the parties must bring forward all their

demands upon pain or forfeiting them if a suit be commenced, whe-

ther that suit result in a final judgment or not. Such consequences

were never intended, and consequently we are bound to give this

statute such a construction as will effect the objects contemplated by
the legislature. Tliese objects are accomplished by constructing the

statute to mean, that where a suit is brought before a justice, which

terminates in a final judgment on the merits, there both parties shall

be precluded from further litigation in relation to all matters that

might have been decided in that case. The dismissal of the case first

tried by the justice, was in effect a nonsuit, and did not bar the

bringing of a new suit for the same cause of action, and consequently

could be no bar to bringing another suit for a different cause of

action.

Judgment affirmed.
Larriborn, for appellant.

W. Tlwmas^ for appellee.

Dedman v. Williams.

1 Scam. R., 154.

Appeal from, Hancock.

1. One cannot, by his own voluntary act, make himself the creditor of another.

2. One of several joint debtors cannot compel contribution until he has paid or settled the debt.

8. Nor can he recover if he pays the debt before it matures.

4. The giving of a promissory note, under such circumstances, is not a payment of the debt.

6. A compulsory nonswit awarded by the Supreme Court.

LocKwooD, J.—^This was an action brought before a justice of the

peace, by Williams against Dedman, for money paid by Williams for the

use of Dedman. On the trial before the justice, a judgment was ren-

dered in favor ofWilliams for $72 37-|-. The cause was brought by
appeal into the Circuit Court of Hancock county, where it was tried

before a jury, and judgment for $76 38 recovered. On the trial in the

Circuit Court the plaintiff below proved in substance that one Whitney
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and others purchased a number of cattle at an administrator's sale, for

which they gave their notes to the administrator. That afterward the

plaintiff and defendant, with another person, purchased half of said lot

of cattle of Whitney and others, paying them $30 for their bargain,

and agreed to give their note in lieu of said Whitney's note to said

administrator, he agreeing to accept plaintiff's and defendant's note,

with security, for one-half of the amount of Whitney's note, which

had been given for the original purchase money. That after the pur-

chase made by plaintiff and defendant, and the agreement of the ad-

ministrator to take plaintiff's and defendant's note for half of the pur-

chase money as aforesaid, plaintiff' and defendant took possession of

the half of said lot of cattle, as their joint property. It was also

proved that plaintiff and defendant were to execute their note to said

administrator, at some convenient time. That shortly after these

contracts, Dedman started with the cattle to Galena, to sell them on

the joint account of plaintiff and defendant. That during the absence

of Dedman, Williams gave his note, with security, to said administra-

tor, for the price of said cattle so purchased of the said Whitney.

And the said Whitney, upon the surrender of the original note, exe-

cuted his note to said administrator for the other half of the original

purchase money for the cattle bought at said administrator's sale.

That when Dedman returned from Galena, he divided with Williams

the proceeds of the sale of the cattle. The administrator testified that

he held and considered Dedman liable to him on the promise to give

his note, and that he had not released him. On this state of the case,

Williams brought his suit against Dedman, to recover one-half of the

amount for which plaintiff and defendant had agreed to give their

joint note, with security, to said administrator. Some irrelevant tes-

timony was also produced, which it is not necessary to notice. After

the plaintiff", Williams, had concluded the testimony as above detailed,

Dedman's counsel moved the court to instruct the jury to find for the

defendant, as in case of a nonsuit, which motion, after argument, was
overruled by the court. After this motion was overruled, testimony

was introduced by defendant, and other instructions were asked ; but

from the view taken of the cases, it will be unnecessary to notice any

other point except the question, whether the court ought to have in-

structed the jury that the plaintiff was not entitled to recover upon

the evidence that he had adduced ?

What was the character of the contract between the plaintiff and

defendant ? They purchased of Whitney a lot of cattle, and paid him
$30 down, and for the remainder of the purchase money agreed to

give their joint note to an administrator, at whose sale Whitney had
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purchased the same cattle. When the note was to be made payable,

does not appear from the testimony. It is, however, a fair presump-

tion that some time was to intervene before it became due. Can,

then, one of two joint purchasers of property, on a credit, before the

time of credit has expired, by giving his individual note for the pur-

chase money, immediately sue his co-purchaser for his proportion of

the joint debt ? We think not. The rule of law is well settled, that

one man cannot make himself, by his own voluntary act, the creditor

of another. The relation that existed between Williams and Dedman
by the purchase of the cattle was that of joint owners or partners, not

that of debtor and creditor to each other. Both were bound, when

the time of payment arrived, to make payment either to Whitney or

to the administrator ; and neither could, by any act of his own, coerce

payment from the other until the time of payment for the cattle had

arrived. JS^or would it vary the result of the case if the time of pay-

ment for the cattle had elapsed when this suit was brought. The

giving the note by Williams for the property purchased for the joint

use of himself and Dedman, was no payment so far as Dedman was

concerned. Dedman was certainly bound to pay his moiety for these

cattle, either to Whitney or the administrator of whom Whitney pur-

chased. K his promise to give his note to the administrator should

be void under the statute of frauds, upon which point it is unneces-

sary to give an opinion, he would still be bound to pay Whitney, of

whom he and Williams made the purchase. As we, however, con-

sider the law well settled, that one co-partner or co-purchaser can in

no case recover in an action for money paid, against his co-partner or

co-purchaser, until the money has actually been paid, nor then until

the time of payment has arrived, we are of opinion that the instruc-

tion ought to have been given. Had the instruction been given, the

plaintiff would doubtless have submitted to a nonsuit. This court,

therefore, reverse the judgment below, and render such judgment as

ouc;ht to have been rendered, to wit, a judgment, as in the case of

nonsuit, with costs.

Judgment reversed, and nonsuit entered.

A. Williams, for appellant.

Ford and Whitney, for appellees.
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Bkuner -y. Manlove.

1 Scam. R., 156.

Error to Schuyler.

1. The elder patent or elder certificate of entry must prevail in the action of ejectment.

2. Neither can be impeached at law by proof of a prior equity, and a junior patent or certificate based

thereon, (a)

This was an ejectment to recover the I^. "W. qr. sec. 30, 2 K. 1 "W.

4th P. M., in Schuyler county. The facts were, that the plaintiff en-

tered the land in question, August 3, 1830, from the United States,

and proved his entry by the certificate of the register of the Land
Office, bearing date November 3, 1834. It was also proved that the

defendants were in possession at the time of the commencement of

this action. The defendants then proved an entry of the same land,

at the same land office, on January 29, 1831, and also offered to, and

did prove, that they were in possession and cultivated the land prior

to the date of the plaintiff's entry, under the preemption laws of the

United States, of May 29, 1830. Judgment for defendants. The plain-

tiff prosecutes his writ of error thereon. The cause was heard ex

'parteJ the defendants refusing to join in error.

Smith, J.—On this state of the case, three questions seem naturally

to arise out of the evidence, on the second instruction prayed for

:

1st. What is the rule in reference to the conveyance by the govern-

ment of the United States of its land, where there are two sales and

conveyances of the same land to different persons, and at different

periods of time ?

2d. What is the character and effect, and what the extent of the

rights of the parties, derived from the certificates of the United States'

land officers, by the laws of this State ?

3d. Was the refusal of the court to give the instruction prayed for

by the plaintiff's counsel, an error?

On the first point, we presume that a patent for land, or any mode

of sale adopted by the government for the disposition of the public

domain, must be subject to the same rules of interpretation as

ordinary cases. It will not, we apprehend, be for a moment con-

tended to be otherwise. What, then, is the rule where two patents

have issued for the same lands, to different persons, at different times ?

The elder patent is the highest evidence of title, and as long as it re-

mains in force, it is conclusive against a junior patent. The second

patent is inoperative and void, if the land passed by the first patent.

It is the almost universal rule of our courts, to look to the elder

patent in all questions of title, and to give it effect. It is not for the

18
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court to look to any equitable claim on tlie General Government which

a third party might have in respect to lands conveyed to another

person prior to the issuing the patent.

The elder patent must be impeached and vacated, before any title

can be set up under the younger one, and it cannot be impeached by

parol proof in such an action as the present. Letters patent are mat-

ter of record ; they can alone be avoided in chancery by a writ of

scirefacias sued out on the part of the government or by some one

prosecuting in its name, or by a bill in chancery. The settled

English practice is so, and we have no law or practice prescribing a

different course. By an examination it will be found, that the autho-

rities, both English and American, speak of the case of two successive

patents for the same thing, and that the second patent is void, though

some differ as to which shall pursue the remedy to vacate either.

The better construction, however, and one more consonant to the

nature of the case, seems to be, that the sci7-'e facias should be pro-

secuted by the second grantee, to avoid the first, it being a matter of

record, or that he pursue his remedy by bill in chancery.

In Yirginia, by a law of that State, a patent may be declared void

from defects appearing on its face, without the necessity of resorting to

a scii'efacias to repeal it. Considering, then, that the rule of law is as

stated, in reference to two patents issued at different times, to

different persons, for the same thing, we are necessarily led to the

consideration of the second point, in which is to be examined the

character and effect of the certificates of the register and receiver, and

the rights of the respective parties under them.

By the 4th section of the act declaring what sliall be evidence in

certain cases, approved 10th January, 1827, it is declared that " The

ofiicial certificate of any register or receiver of any land office of the

United States, to any fact or matter on record in his office, shall be

received as evidence in any court in this State, and shall be com-

petent to prove the fact so certified. The certificate of any such

register of the entry or purchase of any tract of land within his dis-

trict, shall be deemed and taken to be evidence of title in the party

who made such entry or purchase, or his heirs or assigns, to recover

possession of the land described in such certificate, in any action of

ejectment or forcible entry and detainer, unless a better, legal, and

paramount title be exhibited for the same." From this section of

that act, it is manifest that the register's certificate is raised to as high

a character in point of evidence, in the present form of action, as a

patent possibly could be. Its effect is to be the same, and the rights

derived from it for the purpose of recovering or maintaining posses-
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sion of lands described in it, are co-extensive with the most formal,

regularly issued patent.

These certificates not only vest the title acquired by purchase from

the government in the purchaser, for the purpose named, but make
that title transmissible to the heir or to the assignee. For any pur-

pose, then, so far as regards the character of these certificates as evi-

dence in an action of ejectment, they must be considered of as high

dignity as patents, and partaking of all their legal attributes. Having

settled their character and eflPect, the rights of the parties under them

must be governed by the same rules of interpretation as in the case

of patents. No reason can exist for an exception. There is, however,

a point of some importance in the case, which seems not to have been

adverted to by counsel in the court below or here. The certificate

of the register given to Bruner, shows the fact that the land was pur-

chased after the passage of the ]3reemption law. But whether the

defendants established their right to the preemption at the land

office, before or after the purchase by Bruner, does not appear in the

case. We might pi'esume it was subsequent thereto, and at the time

of the payment of the purchase-money ; but the register's certificate

is given on the 19th September, 1834, and recites that the purchase

was made in pursuance of the act of the 29th May, 1830. But the

receiver's certificate negatives the idea of its being a preemption

purchase by defendants, for there is no recital in the receiver's certi'

ficate that it was so purchased.

Whether in pursuance of the act of Congress of the 29th May, 1830,

the defendants acquired a previous right of purchase of the land in

question, we have no means of determining, except so far as the certi-

ficate of the register of the land office may lead to such conclusion.

But, on the other hand, the certificate of the first purchase in August,

1830, by Bruner, is equally as conclusive that the government would

not have sold land to which the defendants had a preemption right

of purchase. The certificate, however, being placed on the same

ground as an actual patent for the purpose of evidence in this action,-?

we are bound to consider the first as conclusive until vacated.

Whether the same solemnities and forms of proceeding are to be

observed to vacate it as in the case of a patent, is a question we are not

now called on to determine. That it could not be contradicted by parol,

is, however, certain. It would require, we should suppose, some

legal proceedings to be had before it could be vacated. Whether
there might be sufficient cause to do that, is also a matter not before

the court for its decision'. We can know nothing of the merits of

such a matter at this time.
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The third point is easily settled. The principles here laid down as

to the character and effect of the first certificate, and the rights of the

party under it, determine the refusal of the Circuit Court to have

been erroneous in refusing the instruction asked. The judgment of

the Circuit Court is reversed, and the cause remanded, with instruc-

tions to the Circuit Court to award a venire de novo, and for further

proceedings not inconsistent with this opinion.

Judgment reversed.

McConnel, for plaintiff.

(o) The defendants afterward succeeded in establishing their title by decree in equity. Bruner v. Manlove,

8 Scam. R., 339.

BeRKY V. WlLKmSON".

1 Scam. R., 164.

Error to Morgan.

1. In civil causes, a reasonable notice must be given the adverse party of a motion for a change of venue,

where the ground relied upon is the prejudice of the inhabitants of the county where the suit was insti-

tuted.

2. What constitutes a reasonable notice depends upon the facts of each particular application.

8. The reasonableness of the notice is addressed to the discretion of the inferior court.

4. An application for a change of venue, made on the fifth day of the term, based upon a notice given on the

third day, without stating any reason for the delay, is not in time.

Wilson, C. J.—On the third day of the last October term of the

Morgan Circuit Court, the plaintiff in error gave notice to the plain-

tiffs below, the defendants in error, that he would apply to the court

for a change of venue in this cause, and several days afterward he

made the application, founded upon an afiidavit setting forth that the

plaintiffs had an undue influence over the minds of the inhabitants of

Morgan county, and that the inhabitants of said county were pre-

judiced against him, so that he did not expect a fair trial in that

county. The court overruled the application for a change of venue.

To which opinion the plaintiff" in error excepts, and assigns the

refusal of the court to grant his motion, as the ground for the reversal

of this case.

The statute that authorizes a change of venue for causes therein

enumerated, requu-es that reasonable notice of an application to the

judge or court for such purpose, shall be given to the adverse party,

or his attorney. The length of time necessary to constitute reason-

able notice, will in some degree depend upon the peculiar circum-

stances of each particular case, and must necessai'ily be left to the

legal discretion of the judge or court to which th^ application is

made. In this case, the court in the exercise of that discretion, de-
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cided the notice to be insufficient ; and we are not satisfied that the

decision is not warranted by the circumstances of the case. For

aught that appears in the petition, the existence of the prejudice of

which the defendant below complains, may have been known to him

for months before the term. If such was the fact, and it may be in-

ferred from the contrary not being averred, the court might very pro-

perly say that notice during the term of the court, after the plaintifls

had incurred the expense of a preparation for trial, was not such

reasonable notice as the statute contemplated.

MoConnel, for plaintiff.

W. Thomas, for defendants.

Judgment affirmed.

SWAFFOED -y. DOVENEE,

1 Scam. R., 165.

Appeal from, Franklin.

1. A bill of exceptions is illegal, unless the exceptions are taken upon the trial, and before the jury are dis-

charged.

2. Such a bill lies for receiving improper, or rejecting proper testimony, or misdii-ecting the jury on a point

of law arising in the cause.

3. A bill of exceptions will not lie in a case where a jury is waived, and the cause is tried by the court.

Smith, J—This was an action of debt upon a note, instituted be-

fore a justice of the peace, in which the appellee recovered judgment for

$22 50. By appeal it was taken into the Circuit Court, and there

tried by the court without the intervention of a jury, and the judg-

ment of the justice of the peace affirmed. The cause is brought by

appeal to this court. A bill of exceptions was taken to the judgment

of the Circuit Court, on the evidence adduced before that court, and

this court is now called on to say whether, on that evidence, the Cir-

cuit Court ought to have given judgment for the plaintiff in the

court below.

It is conceived that an important question of practice is now pre-

sented, involving the refusal or sanction of the court to the mode and

time of taking the bill of exceptions in the cause, as also the char-

acter and matter therein contained, and by which the future practice

in relation to appeals from the decisions of justices of the peace, re-

tried in the Circuit Court, is to be settled. Whatever may have been

the practice heretofore, in reference to cases of this character, by pre-

sumed assent of the parties, because the point has not been heretofore

raised, it furnishes no reason or argument if it be intrinsically wi'ong

and improper in itself, for its further continuance. The cases hereto-

fore decided in this court, referred to in support of the practice, and
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which it is supposed sanction the form of the proceedings, are very

far, it is conceived, from so doing. The strongest and most relied on,

is the case of Johnson v. Ackless, decided in June term, 1825. By an

examination of that case, it will be perceived, that the only point

there decided, was, that a bill of exceptions might be signed at the

term to which the cause had been continued, after the hearing and

trial, and when judgment was given. As no judgment was given at

the term at which the cause was tried, the court there say, that tlie

party had no knowledge whether a bill of exceptions would be re-

quired to be signed, and that they had no opportunity of taking it

sooner. It is also said, that the trial of appeals is an anomaly in the

law, and the rules of taking bills of exceptions in ordinary trials by
jury, cannot apply. It could never have been the intention of the

court in that case, to say, that matter to which a bill of exceptions

could not lie, according to the well settled principles of law, might

be excepted to because the trials of appeals was an anomaly. It

must have been its intention to confine it to the time and manner of

taking the bill of exceptions, and not to the matter coutained in the

bill. The question was not then presented, as it now is, whether a

bill of exceptions will lie to the judgment of the court on the evi-

dence. There is nothing in the case decided, which touches on the

present point, and we cannot perceive that the present question can

touch that case, or the decision now made in any way conflict there-

with. What then is the case now presented, and by what principles

and rules should it be governed ? To understand those principles and

rules, we must inquire in what cases a bill of exceptions lies. "A
bill of exceptions cannot be taken unless the exception be made on

the trial, and before the j ury is discharged ; and it lies for receiving

improper, or rejecting proper testimony, or misdirecting a jury on a

point of law." This is the rule laid down by the court in the case of

Clemson v. Hi'uper. In the case before us, there was no exception

for receiving improper testimony, or rejecting proper testimony, and

as there was no jury, of course there could be no misdirection of

them. The party did not demur to the evidence, and ask the judg-

ment of the court, whether in law it was suflicient to authorize a re-

covery ; nor can it be assimilated to such a proceeding, because the

exception is taken after the final judgment of the court. Tlie excep-

tion goes to the judgment of the court on the evidence in the cause,

and is taken after its final judgment. Can it be that an exception

will lie in such a case? The rule is universal, that an exception will

only lie in the cases named, and that the matter or decision excepted

to, must have arisen during the progress of the cause, and before
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final judgment. As well might a motion be sustained to arrest a

judgment after its final rendition. Although it is true that the

court act in the quasi character of a jury, yet as its whole decision on

the facts, and the judgment of the law arising on those facts, is given

at one and the same time, it seems wholly irregular to admit that, be-

cause it is so, a bill of exceptions ought to lie. The argument of in-

convenience, which it is said will arise from an adherence to the rules

regulating the taking of bills of exceptions in such cases, is not really

founded in justice, because the party has only to require a jury trial

and all difficulty vanishes. If by his own act and consent, he chooses

to submit the decision on the facts and the law to the court, it is an

inconvenience of his own selection. During the trial he has a right

to object to the admission of improper evidence, and to insist on the

admission of proper evidence, or of moving for a nonsuit for want of

evidence, and if the court err in such case, he may except to the

opinion of the court, and have the error corrected, if there be one.

It is of infinite importance that innovations on the rules of proceed-

ings should not be sanctioned, and that those which are found, after

long use and practice, to be best adapted to the correct determination

of causes, should be adhered to. For these causes we are of opinion

that the judge might have refused properly to have signed the bill

;

but because he has not done so, it does not necessarily make the

matter excepted to proper, nor legalize the manner of doing it.

Judgment ajflrTned.

Scates, for appellant.

D. J. Bakcr^ for appellee.

Sajstds v. Delap.

1 Scam. R., 168.

Appeal from Schuyler,

1. Ukdkk the act of 1827 a justice has no jurisdiction where he is

compelled to investigate an account exceeding the sum of $100.

2. I^^or has he in any case where feigned or unfair credits are given

upon the account for the express pui-pose of conferring jurisdiction.

Judgment reversed.
Breese, for appellant.

Ford, for appellee.
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White V. Wiseman. Hutson v. Overturf.

"White v. Wisemait.

1 Scam. R., 169.

Appeal from Hamilton.

"Whebe the parties waive a jury, a bill of exceptions will not lie.

Judgment aff/rmed.

Scates, for appellant.

Gatewood, for appellee.

HUTSON V. OVEETUEF.

1 Scam. R., 170.

Appeal from Franklm.

Wheke a, an intruder upon the public lands, made an improvement

thereon, and B entered the land, and then promised to payA for such

improvements—the promise is without consideration and no action

can be maintained thereon, (a)

Judgment reversed.

Scales, for appellant.

David J. Baker, for appellee.

(a) Carson v. Clark, 1 Scam. R., 118, S. C. ante p. 253.



CASES ARGUED AND DETERMINED

SUPREME COURT OF THE STATE OF ILLmOIS,

IN JUNE TERM, 1835.

BLEymGS V. The People.

1 Soam. R., 172.

Error to Jefferson.

Where a party pleads guilty to a charge of burglary or other crimi-

nal oifence, the court has power, and it is the duty of the judge to

receive the plea and sentence the offender.

Gonmction affirmed.

Scates, for plaintiff.

J. B. Thomas^ attorney-general, for defendants.

"WlLBON V. GeBATHOTJSB.

1 Scam. R., 174.

Error to Marion.

1. A eetden upon process should state the time when the writ was

served.

2. After the death of the officer who served the process, parol

evidence is inadmissible to show when he executed it.

Judgment affurmed.

Sawyer^ for plaintiff.

Wm. H. Brown^ for defendant.
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Clemson v. Hamm.

Clemson V. Hamai.

1 Scam. R., 176.

Error to Madison.

The retm-n of an officer to a writ of summons should state the time

of service.

Judgment reversed.

J. B. Thomas and Prickett^ for plaintiff.

Sem^le, for defendant.
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IN DECEMBER TERM, 1835.

Blaie v. "Woelet.

1 Scam. R., 178.

Appeal from Vermilion.

1. A PUKCHASEK of lands from the government of the U. S., or of

this State, acquires the right to all improvements made thereon by
the government, or him as a squatter, anterior to his purchase.

2. Ordiuciilj-, where ^'persons " are spoken of in a statute, the

term applies to natural persons only, and not to governments or cor-

porations, unless the context or reason of the law requires a different

rule of interpretation, {a)

3. The act of February 23, 1819, relative to the erection of fences

upon the land of another by mistake, does not apply to lands belong-

ing either to the Federal or State governments. (5)

Judgment reversed.

MoRolerts, for appellant.

Pearson, for appellee.

(a) S. P. Betts v. Menard, Breese App., 10.

(6) The statute alluded to is in these words

:

" When any person or persons may, by mistake, erect and malce a fence or inclosure on the land of another

person, then, and in that case, when the line or lines are legally run by the proper authority, and the fence

and inclosures are known to be on the land of such other person, the person or persons making such fence or

fences as aforesaid, through mistake, shall be empowered and authorized by this chapter to enter into the said

land of another, doing as little damage as possible, and take away the rails, posts, wood and stones, of which
said fence or fences are made and erected, within one year from the time said line or lines may be legally

run.

" The owner or owners of any land whereon a fence or fences may have been made by mistake, shall not

2S3
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Blair v. Worley. Webb v. Sturtevant.

throw down, nor in any manner disturb the said fence or fences for one year from the time such mistake is

found out.

" When either the owner of the rails, or the owner of the land, is desirous of having the line or lines run

dividing such land, then, in that case, the person wishing such survey shall give the other person notice in

writing, ten days before such survey is made, of the time and place of making such survey."

Cooke's Stat., 591-2, sections 19-21.

Webb v. STUnTEVAin'.

1 Scam. R., 181.

Ajpjpeal from Cook.

1. In trespass q. c.f., possession is a good title against an intruder.

2. Where the plaintiff relies upon a naked possession, he is confined to his pedis possessio.

LocKwooD, J.—This was an action of trespass quare clausumfregit,

brought in the Cook Circuit Court, by Sturtevant against "Webb, for

breaking and entering the close of Sturtevant, and felling and carry-

ing away the timber growing thereon. To the declaration filed in the

cause, the defendant below pleaded not guilty. On the trial in the

Circuit Court, the defendant below asked the court, among other

things, to instruct the jury as follows, to wit, " That if the jury shall

be of opinion, from the evidence, that at the time of the committing

of the supposed trespasses, the plaintiff was a mere squatter on the

land, without any title thereto, either in law or equity, and that said

land was the property of the United States or of this State, and also

that the supposed trespasses were not committed within the plaintiff's

actual inclosure, then the law is for the defendant," which instruction

the Circuit Court refused to give. This refusal is assigned for error

and the question presented is, whether the instruction ought to have
been given. In actions of trespass quare clausum fregit, the law is

well settled, that possession of the close is sufficient to sustain the

action against any person who shall enter upon that possession,

except the owner. The possession where that alone is relied on, must
however, be an actual and not a constructive possession. The mere
entry upon a tract of land without any color of title, and inclosino- a

small part of it, does not, of itself, constitute an actual possession of

any more land than is inclosed. A contrary doctrine would lead to

great uncertainty. It could with as much propriety be contended,

that the actual possession of a part of a tract of land drew to it the
possession of a whole section containing 6-iO acres, as that such actual

possession drew after it the possession of 160 acres, or any other leo-al

subdivision of a lot. This would be manifestly unreasonable. The
reason that the law protects the mere possession of land, where the
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possessor is a squatter, is to preserve the public peace ; and such pro-

tection is not intended as an encouragement to squatters, and ought

not, therefore, to be extended anj further than is necessary to attain

the desired object.

Morris and Grant, for appellant.

Spi'ing and Peck, for appellee.

Judgment reversed.

Turney v. Goodman.

1 Scam. R., 184.

Error to Wayne.

1. A kegister's certificate of an entry at a U. S. land office is evi-

dence under the statute, {a)

2. A county surveyor can give parol evidence as to the location of

a tract of land.

Judgment affirmed.

Pearson, for plaintiff.

Fichlin, for defendant.

(a) The statute is in these words

;

" The official certificate of any register or receiver of any land-office of the United States, to any fact or

matter on record in his office, shall be received in evidence in any court in this State, and shall be competent

to prove the fact so certified." Cooke's Statutes, page 255, sec. 4.

Lovett v. Noble.

1 Scam. R., 185.

Appeal from Cooh.

A SQUATTER upon public land, if he can maintain an action of tres-

pass q. c.f. for cutting down timber, is confined in his claim of title to

his pedis jpossessio. (a)

Judgment reversed.

Caton and Douglas, for appellants.

Pech and Spring, for appellee.

(fn S. p. Webb T. Sturtevant, 1 Scam. R., 181, S. C. ante p. 234.
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Pinckard v. The People. Slocumb v. Kuykendall. Droullard v. Baxter. Seward v. Wilson.

PiNCKAKD V. The People.

1 Scam. R., 187.

Error to Madison.

A scire facias is necessary in order to enforce a forfeited recogni-

zance.

Judgment reversed.

Krum^ for plaintiff.

Slocumb v. Kuykendall.

1 Scam. R., 189.

Error to Gallatin.

In case for slander tlie substantial, and not merely equivalent words,

must be proved in support of the declaration.

Judgment affirmed.
Field and Eddy, for plaintiff.

Robinson and Gatewood, for defendant.

Deoullaed 1). Baxtee.

1 Scam. R., 191.

Error to Adams.

Befoee answer filed the complainant has a legal right to amend his

bill.

Decree reversed.
A. Williams and Whitney, for complainant.

Browning and C. Walker, for defendants.

Sewaed v. "Wilson.

1 Scam. R., 192.

Error to Adams.

A NON EESiDENT cauuot suc before a justice of the peace,without first

filing a bond for the costs.

Judgment affirmed.
A. Williams, for plaintiff.

Browning, for defendant.
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Pearsons v. Lee.

Pearsons v. Lee.

.1 Scam. R., 193.

Appeal from Cook.

1. In a suit upon a written instrument, a copy thereof attached to the declaration is no part of the record.

2. The Supreme Court have two pair of eyes—the one natural, the other judicial ; with the former they can see

a note attached to a declaration, while they cannot do so with the latter.

3. Variances between the pleadings and proof must be taken upon demurrer to the evidence, a motion for ti

nonsuit, or by objection to the evidence.

4. An agreement to attend a public land sale is not illegal under the laws of the United States.

6. A declaration, stating that the defendant agreed to attend a public land sale, in consideration of $200, and

bid ofif for the plaintiff a certain tract of land, provided it did not sell for more than $8 per acre, and aver-

ring that the plaintiff was ready to pay the $200, and that the land was sold for less than $8, yet the

defendant did not bid upon the same, is good on general demurrer.

Smith, J.—This was an action of trespass on the case on promises.

The declaration is on a special agreement in writing not under seal,

and is described to have been entered into between the plaintiff and

defendant for the purchase, sale, and conveyance of a certain quarter

section of land ; and it also avers that the defendant, for the considera-

tion of two hundred dollars, to be paid by the plaintiff, engaged to

attend the sale of the public lands at the town of Chicago, at a certain

day named, and bid off the said quarter section
;
provided it could be

purchased for a sum not exceeding eight dollars per acre, and to

request the register of the land-office at said place to grant a certi-

ficate to said plaintiff in his name, on the payment of the purchase

money by the plaintiff to the register ; or if, on such payment, the

certificate was issued to defendant, then he engaged to execute a good

and sufficient warranty deed for said land. The breach assigned is

that although the plaintiff' was ready on his part to pay the two hun-

dred dollars, and although the land sold for less than eight dollars per

acre at such sale, yet the defendant did not and would not purchase

said land, nor had he requested the register to make the certificate

to said plaintiff; nor would he execute a good and sufficient w^ar-

ranty deed for the same land, or of any part thereof to the plaintiff,

according to the tenor and effect of said agreement, although often

requested, etc. To this declaration a general demurrer was interposed,

and the Circuit Court adjudged the declaration bad. To the declara-

tion is annexed a copy of the agreement, and if the court were per-

mitted to look to that copy, which it cannot see with legal eyes, be-

cause it has been constantly decided by this court to form no part of

the declaration, it might perceive that the agreement is signed by the

defendant only, and is not binding on the plaintiff, and therefore void

for want of mutuality ; but on that point it can give no opinion,

because it is not before the court. If the defendant had wished to

have presented that question, he should have taken issuCj and taken
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advantage of it either bj a demurrer to the evidence, or moved for a

nonsuit on the trial for a variance between the count and the instru-

ment declared on. This not having been done, the only question to

be determined, is, whether the declaration is substantially good. !Ro

objection that can be perceived, exists to the declaration which would

be available on a general demurrer, and for aught that appears, it is

sufficient. Nor are we prepared to say that the contract, as stated in

the count, is either contra honos mores^ or against any public law.

The contract, as laid, proposes, so far as is disclosed to the court, no

more than the employment of an agent to purchase a piece of public

land at the public sale, at a price stipulated, not only above the mini-

mum price, but greatly so, at which the public lands may be sold, for

a stipulated compensation, and to vest the title in the plaintiff. Here,

then, is surely no combination to lessen the price, nor an arrangement

not to bid against one another. The agreement presupposes a compe-

tition, because the agent is confined to not giving more than $8 per

acre. How, then, can this be said to be in violation of statutes of the

United States, prohibiting combination to lessen the price of public

lands? In what way can it operate to the injury of the i^ublic

morals ? Surely a person may legally depute another to bid for him,

for the public lands, for any or no compensation, without violating

any public law or contravening, in the least, principles of public

policy, or without injury to public morals. It seems to be as free

from such an imputation, as can possibly be imagined ; and without

extraneous evidence, to show that such was the intention and real

object of the parties, can fraudulent motives be imputed without

proof, and in the entire absence of any supposed reasonable motive ?

Judgment remrsed.

Cowles and Sjpring^ for appellant.

Peck^ for appellee.

Aenold v. Johnson.

1 Scam. R., 196.

Error to Wabash.

1. The assignor of a note is not the adverse party within the mean-

ing of the statute which compels such party to become a witness

before a justice—where a suit is brought by the assignee against the

maker, (a)

2. Where a debtor pays money to his creditor, without designating

the particular debt upon which it is to be applied, the creditor may
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make such appropriation of the payment as he may deem proper,

unless the facts justify some other appropriation.

3. Where a party makes an admission, his whole statement must

be taken and construed together.

Judgment affirmed.

Pearson^ for plaintiff.

Ficklin, for defendant.

(d) The statute was in these words

:

" In all trials before justices of the peace, when either party may not have a witness or other legal testimony

to establish his or her demand, discount, or set-ofif, the party claiming such demand, discount, or set-off, may
be permitted to prove the same by the testimony of the adverse party."

Mitcheltree v. Spaeks.

1 Scam. R., 198.

Aj)peal from Schuyler.

1. Where a justice renders a judgment against two defendants, and

one only appeals to the Circuit Court, the cause upon such appeal

should be docketed in the name of the appellant only.

2. If a justice has jurisdiction of a claim, and his judgment is

appealed from, the Circuit Court may render judgment for more than

$100, if interest upon the claim has accumulated since the institution

of the cause before the justice or the rendition of his judgment.

Judgment ajfi/rmed.

McConnel, for appellant.

MajxweU, for appellee.

Brother v. Cannon.

1 Scam. R., 200.

Error to Pike.

A oaptas ad eatisfioiendwn, not based upon oath, is void ; but if it does issue upon the oath of an agent

of the plaintiff, it is voidable only.

An officer is bound to execute process regular upon its face, where the tribunal issuing it had juiisdicUon

of the Sfiibject matter of the suit.

Case against a constable. The declai-ation averred that the plain-

tiff sued out a ca. sa. from a justice's court, which was delivered to

the defendant, who was a constable, to be executed and returned.

This declaration contained three counts : 1, for not arresting the

debtor ; 2, fjr a fiUee return ; and 3, for an escape. Plea not guilty.

The proof was a ca. sa. in d:z« form, with parol evidence that the writ

was based upon the oath of the plaintiff's agent. The oral evidence

19
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"was excepted to, and the court thereupon excluded the warrant and

return thereon ; to this the plaintiff also excepted.

Smtth, J.—It cannot be doubted that the Circuit Court erred on

both points. It should have permitted the warrant and return to

go to the jury, not merely because they had been properly read in

evidence, but because it was legal and relevant testimony to establish

the point at issue. In an action against an officer for an escape on
process sued out, and placed in the officer's hands to execute, or in an

action for a false return, or for a refusal to execute such process, it is

no justification for suffering an escape, or for making a false return,

or for a refusal to execute such process, that the forms of law in suing

OTit such process have not all been observed. If the process be regu-

lar on its face, and it be not absolutely void, having been issued with-

out the authority of law, the officer can never be made a trespasser,

although it may have been erroneously issued ; and he is bound to

execute the process, although it may have been erroneously sued out.

If the magistrate had jurisdiction of the subject matter, the officer

was not bound to inquire further into the accuracy of his proceedings,

but should have proceeded to obey the mandate of the warrant. In

a case in England, Kenyon, Chief Justice, says, " It is incomprehen-

sible to say that a person shall be considered a trespasser who acts

under the process of the court." By the return to the warrant, the

officer appears to have so acted, and the plaintiffs had a perfect legal

right to inquire into the truth of such return. The warrant was not

absolutely void, although the oath was made b the agents of the

plaintiffs, but merely voidable, even if it be determined that the oath

required by the statute could not be made by an agent. Tlie testi-

mony of the justice was wholly irrelevant, and ought not to have

been received; and it was most clearly erroneous for the Circuit

Court to exclude the warrant.

In the case of Lattin v. Smith, decided in this court at the Decem-
ber term, 1830, these principles are distinctly laid down ; and they

are supported by reference to numerous decisions made in both the

American and English courts, and by one in particular, in which the

judge of the Circuit Court of the United States says, " That where

process is delivered to an officer, he is bound to act in conformity to

the commands of the writ; and if he proceeds to execute it, he is

bound to complete the execution."

Jt.dgmfftit r&versed.

W. Thomas and Walker^ for plaintiffs.

Browning^ for defendant.
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The People ex rel. ELakris v. Taylob.

1 Scam. R., 202.

AjppliGation for a Habeas Corpus to the Supreme Court.

1. TflnE Supreme Court has no original jurisdiction to grant a writ

of habeas corpus.

2. When a habeas corpus is essential and proper in exercising

appellate jurisdiction, the Supreme Court may award the writ.

3. The judges of the Supreme Court in term time, or in vacation,

may issue such a writ, returnable before either of them, at chambers.

Motion denied.

Cowles^ for relator.

Fields for respondent,

Latham v. Dakling.

1 Scam. R., 203.

Error to Sangamon.

1. Where a note for $33 -jVo is payable with %Zper month interest,

it does not mean that the interest is to be computed at and after the

rate of 36 per centum per annum,.

2. The Supreme Court will modify a judgment upon the hearing

of a writ of error where the judgment below Was erroneous, but the

record shows what judgment ought to be rendered, and will not

remand the cause.

Stuart and J. B. Thomas^ for plaintiff.

C, Walker.^ for appellee.

Judgment modified.

WmTE v. HlGHT.

1 Scam. R., 204.

Error to Adams.

1. Under the act of February 10, 1827, a non-resident is not barred by the limitation prescribed for the com-
mencement of suits, for the causes of action or forms of action therein enumerated.

2. Non a^srimpsit, within sixteen years, is a bad plea under the statute above recited.

8. Sixteen years constitutes a bar under that statute, only where the form of action is covenant or debt, or

where the caiiae of action is upon an award.

4. Where a demurrer is sustained improperly to a replication, the cause will be remanded, with instructions to

overrule the demurrer, and proceed consistently with the opinion of the Supreme Court.

LocKwooD, J.—This is an action of assumpsit commenced by
White against Hight in the Adams Circuit Court. Tlie declaration
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contains two counts. The first count is on a promissory note dated the

26th day of January, 1819, for $403. The second count is on a writ-

ten agreement dated 1st October, 1824, by w^hich the defendant

promised to pay the plaintiff $486 92, being the balance due the

plaintiff on a note which he had held against the defendant, but

which note had been lost.

The defendant pleaded three pleas, to wit, non assumpsit, non

assumjpsit within five j'ears, as to both countc, and non assumpsit

within sixteen years, as to the second count. To the second and third

pleas the plaintiff replied, "That at the time when the said several

causes of action and each of them did accrue to him, he, the said

plaintiff, was in parts beyond the limits of this State, to wit, in the

State of Ohio ; and has ever since remained, and yet is beyond the

limits of this State, to wit, in the State of Ohio." To which repli-

cation the defendant demurred, and the Circuit Court sustained the

demurrer, and gave judgment for the defendant. Tlie only question

presented in this case, is, wlietlier the " Act for the Limitatioji of
Actions, andfor avoiding vexoMous Lawsuits,^'' approved February

10th, 1827, extends to non-resident plaintiffs. By the first section of

the act, all actions upon the case, which term includes actions of

assumpsit, and the other actions therein enumerated, shall be com-

menced within five years next after the cause of action shall have ac-

crued, and not after. The second, third, fourth, and fifth sections limit

the commencement of the several actions mentioned in these sections,

to the times therein contained. The sixth section applies to the right

of entry into land, and limits the time within which such entry may
be made. The seventh section is in these words, to wit, " That every

real, possessory, ancestral, or mixed action, or writ of right, brought

for the recovery of any lands, tenements, or hereditaments, shall be

brought within twenty years next after the right or title thereto, or

cause of such action accrued, and not after : Provided, that in all the

foregoing cases in this act mentioned, where the person or persons

who shall have right of entry, title, or cause of action, is, are, or

shall be, at the time of such right of entry, title, or cause of action,

under the age of twenty-one years, insane, beyond the limits of this

State, or ferae covert, such person or persons may make such entry, or

institute such action, so that the same be done within such time as is

within the different sections of this act limited, after liis or her be-

comings of full age, sane, feme sole, or coming within this State."

The language used in the seventh section is too plain and unequivocal

to admit of a doubt that the legislature intended to exempt infants,

insane persons, feme coverts, and non-residents, from the operation of
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the a«t, until the removal of their respective disabilities, and the

legislature are not without precedents of similar exceptions in other

countries. The English statute of limitations contains a similar pro-

vision, and several of the States have copied it into their statutes.

The plea that the cause of action mentioned in the first count, did

not accrue within sixteen years, is incorrectly pleaded. The limita-

tion of sixteen years only applies to actions of debt and covenant,

and to actions upon awards.

The court therefore are clearly of opinion that the court below-

erred in sustaining the demurrer to the plaintiff's replication. The

judgment is reversed with costs, and the cause remanded to the

Adams Circuit Court, with directions to overrule the demurrer, and

proceed in the cause consistently with this opinion.

Judgment Reversed.
A. WilUame, for plaintiff.

drowning, for defendant.

Felt v. Wili^iams.

1 Scam. R., 206.

Error to Hancock.
1. Detinue is an unusual form of action.

2. The authorities furnish but few rules as to the evidence applicable to the declaration therein.

8. Great accuracy and certainty is demanded in describing the goods demanded in this action.

4. Where, in deU'Wue, the declaration is for " a red cow with a white face," It is not supported by evidence

that the cow in question was " sorrel or yellow.''''

LocKwooD, J.—This was an action of detinue brought in the Han-
cock Circuit Court by Williams against Felt, to recover a large red

cow with a white face. On the trial of the cause, the plaintiff intro-

duced a witness to prove property in the cow, who testified that the

cow claimed by the plaintiff " was not a red cow, nor was she of such

a color which he had ever heard anybody call red." The witness fur-

ther stated that " the cow was a yellow or sorrel cow." This was all the

testimony that the plaintiff gave respecting the description of the cow.

The defendant below moved the court to instruct the jury to find a

verdict for the defendant, as in case of a nonsuit, because of a discre-

pancy between the proof and the declaration, in respect to the color

of the cow. This instruction the court refused to give, and tliis refu-

sal is assigned for error.

The action of detinue is an unusual action, and the books furnish

but few rules of evidence applicable to it. It is, however, laid down
" That great certainty and accuracy in the description of the things
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demanded, is still required in detinue, because the plaintiff may desire

to recover the specific things themselves, which only can be done in

this action." The same author says that less certainty of description

of the goods in dispute, is required in trespass and trover, because in

these actions the plaintiff only recovers damages, but in the action of

detinue the judgment is to recover the identical thing itself, or the

value, if it is not restored. There is no propriety in requiring great

certainty and accuracy in the description of goods in this form of

action, if the law does not also require that the proof shall correspond

with equal certainty to the description of the goods given in the

declaration. In this case there is such a manifest variance between

the cow described in the declaration, and the one described by the

witness, that the court ought to have rejected the testimony, as not

tending to prove the issue between the parties. As all the proof on

the subject of the identity of the cow is given in the bill of excep-

tions, and that being adjudged by this court insufficient to support the

plaintiff's action, it is unnecessary to remand the cause, this court hav-

ing power to give such judgment as the court below ought to have

given.

Walker, for plaintiff.

A. Williams and Brovming, for defendant.

Judgment r&uersed.

Stacker v. Wood.

1 Scam. R., 207.

Error to Gallatin.

1. A note under the statute, which upon its face is expressed to have been given for value received, is

prima facie evidence of a consideration.

2. Where the maker pleads "tw eonaideration" to an action upon a note, the oniis probandi lies upon >iim

to sustain his plea.

8. Poole V. Vanlandingham. Breese R., 22

—

overruled.

4. A sealed instrument imports a consideration.

5. Case of a demurrer to evidence ore tenus.

6. Where the Supreme Court overrule a demurrer to evidence, they will render such a judgment as the inferior

court ought to have rendered.

Smith, J.
—

^This was an action of deht on a note of hand. Tlie decla-

ration contains the usual count on a sealed instrument. The defendant

pleaded that the note was given without any consideration whatever.

The plaintiffs took issue on this plea, and submitted both law and

fact to the court for trial. On the trial, as shown by the bill of excep-

tions, the plaintiffs offered in evidence the note, which was under

seal, and expressed to have been given for value received. To this
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evidence the defendant demurred ore tenus, and the Circnit Court

adjudged the proof insufficient, and there being no other evidence

offered, gave judgment for the defendant.

By the 12th section of the practice act, it is provided " That no

person shall be permitted to deny, on the trial, the execution of any

instrument in writing, whether sealed or not, upon which action may
have been brought, unless the person so denying the same shall verify

his plea by affidavit." This provision of the law made the mere pro-

duction of the note evidence without proof of its execution ; and,

indeed, without the statute, it was already admitted by the defendant's

plea of want of consideration.

It is equally certain that the production of evidence to support the

plea of no consideration, being an affirmative plea, devolved on the

defendant. There being no evidence in support of it, the court evi-

dently erred in rendering judgment for the defendant. The position

assumed by counsel, that the plea was the affirmation of the non-exis-

tence of a fact not susceptible of proof by the defendant, and that

therefore the onus jprobandi to show the actual consideration of the

note, ought to devolve on the plaintiffs, is not, we apprehend, by any

means correct. The entire absence of a consideration for the execu-

tion of the note, would be a fact as completely within the means of

proof by the defendant, as the plaintiffs' ability to show a considera-

tion therefor. By the rule of the common law, the note being under

seal imported a valuable consideration, and no inquiry could be had in

relation thereto. So a note not under seal, expressing on its face to

have been given for value received, imports a sufficient consideration,

and leaves it open to be impeached by the defendant.

By the statute of this State relative to promissory notes, bonds, due

bills, and other instruments in writing, making them assignable, ap-

proved 15th Feb., 1827, it is declared that such notes, bonds, due bills,

and other instruments in writing whereby the maker agrees to pay

any sum of money or article of personal property, or of money in

,

personal property, shall be taken to be due and payable to the person

to whom the same is made. This act of itself, then, would make any

instrument, coming within the description named, prima facie evi-

dence, although it did not express on its face to have been given for

value received, and render the proof by the plaintiff of a consideration

unnecessary. But it is considered well settled, and a principle admit-

ting of no doubt, that the defendant by his plea was bound to sustain

by proof, the existence of the fact averred in his plea, and upon which

the plaintiffs had taken issue. This rule is laid down in a recent case

decided in a sister State, Mitchell v. Sheldon et al. In that case, which
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is directly analogous to the present, the court say, the note i& prima

facie evidence of a consideration, and when a want of, or a failure of

consideration, is relied on, it must be pleaded and proved.

The judgment of the Circuit Court is reversed, and the clerk of this

court is directed to enter judgment for the plaintiffs in this court, for

the amount of the note with interest thereon, at the rate of six per

cent, damages from the 25th day of May, 1834, until the rendition of

the judgment in this court, with costs of suit.

Judgment upon deinurrerfor plaintiff helow.

Eddy, for plaintiffs.

Robinson, for defendant.

"Whitney -y. Cocheak.

1 Scam. R., 209.

Error to Hancock.

1, A parol sale of land is only voidable under the statute of frauds, and not absolutely void.

2. A vendee in possession under a parol contract to purchase, who refuses to perform the contract, is a tenant

of the vendor, liable for use and occupation, and estopped from denying his vendor's title.

Smith, J.—This was an action of ejectment. On the trial of the

cause the plaintiff offered in evidence a certificate of the register of

the United States' Land Otfice at Springfield, showing the purchase

of the tract of land in controversy, and also a deed for the same,

which, owing to an alleged informality in the certificate of acknow-

ledgment of the proof of the deed was rejected as evidence in the

cause. The plaintiff then offered to prove a tenancy on the part of

the defendants under the lessor of the plaintiff, and as an estoppel on

the part of the defendants, to dispute the plaintiff's title, and ofiered

to prove that the defendant, Cochran, purchased the land described

in the declaration, by parol, from the lessor of the plaintiff, who, in

like manner, by parol, had sold the same to the defendant. Felt, and

that the defendants had respectively taken possession of the land under

said purchases, before the date of the demise in plaintiff's declaration
;

to which the defendants objected ; and the court sustained the objec-

tion, deciding that a parol sale of land was void, and could not create

a tenancy ; to which opinion the plaintiff by his counsel excepted.

The decision of the Circuit Court, that a parol purchase cf land was

absolutely void, is evidently founded on a misconception of the

statute of frauds. Such a contract is only voidable under that statute,

and not void in itself. The parties to a parol contract for the sale of

land might surely consummate it at any time, and unless one of them
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chose to interpose the statute, as a legal defence to an action for a

refusal to consummate such an agreement, it would evidently be

obligatory. The court ought also to have admitted the parol evi-

dence of the contract, to establish the relation of landlord and tenant,

because it cannot, we think, be denied, that in the case of a parol

purchase of land, if the vendee enters into possession, and refuses

afterward to affirm the contract, he would be liable to the vendor for

u&e and occupation, and could not dispute his title by setting up an

outstanding title in a third person.

Judgment reversed.

Walker and Whitney, for plaintiff.

A. WilUaTns, for defendant.

MoETON V. Gateley.

1 Scam. K., 211.

Appeal from Coles.

1. The Circuit Court may properly refuse to instruct the jury that

there is no evidence to support the plaintiff's action.

2. What constitutes a copartnership ?

3. Under what circumstances can one partner sue his copartner at

law?

4. What constitutes a legitimate set-off?

5. Qu(Bref Where A. B. and C. agree to do a particular piece of

work for a stranger, each being entitled to payment for his aliquot

share, does this constitute a technical copartnership ?

Judgment affirmed.
Pearson, for appellant.

Ficklin^ for appellee.

MUKKY V. CeOCKEK.

1 Scam. R., 212.

Error to St. Clair.

1. UsTTUY must be pleaded, or the complaining party must ajpjply to

the court for relief in a formal manner.

2. The plaintiff cannot assign for error that which makes in his

favor. Judgment affirmed.

Whitney, for plaintiff.

Couoles, for defendant.
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Morton v. Bailey.

1 Scam. R., 213.

Appeal from Coles.

1. A DEFENDANT is not bound, when sued, to plead a set-off he has

against the plaintiff.

2. The statute mode of collecting costs in a cause hy fee-hill or exe-

cution is cu9nulative, and does not deprive the party entitled to them
by the judgment of a court, of his common law remedy by action.

3. "Where a defendant makes default, he is, as a general rule, out

of court / but he may cross-examine the plaintiff's witnesses upon the

inquisition or assessment of damages. •

4. If the defendant is prejudiced by the action of the tribunal which

assesses the damages, his remedy is to apply for a new inquest.

Judgment affirmed.
Pearson, for appellant.

Ficklin, for appellee.

The People v. Mobley.

1 Scam. R., 215.

Ajypeal from Sangamon in a Quo Warranto proceeding.

1. Undek the old Constitution of Illinois of August 26, 1818, a

clerk appointed by the Supreme or Circuit Courts, held his office

during good hehamor, unless the legislature intervened, and by law,

fixed the term of office.

2. The power of either court to appoint its clerk, depends upon the

fact whether the office is vaca/nt at the time the appointment is

made.

3. The judges of either court have power in vacation to appoint a

clerk, if the office is vacant.

4. The legislature having the power to create, have also the power
to abolish inferior courts.

5. A clerk cannot be removed, unless for the causes prescribed by
law.

Judgment reversed.

Douglas, Walker, and W. Thomas, for appellants.

Eddy, and J. B. Thomas, for appellee.
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Clark v. Lake.

1 Scam. R., 229.

Error to Sangamon,

1. The legislature have power to declare what rivers of the State

shall be public highways.

2. The river Sangamon is a public highway.

3. Case lies for the obstruction of a public highway, at the suit of

one who is injured thereby.

4r. It is no defence to show, in such an action, that in navigating a

river which is declared to be a public highway, the plaintiff would

encounter other obstructions lower down the stream, even if he could

overcome the obstruction erected in the river by the defendant.

5. The question as to whether evidence is relevant or not, depends

upon the fact, whether it tends to prove the issue joined between the

parties to the record.

Judgment reversed,

G. Walker^ for plaintiff.

Stua/rt and MoConnd, for defendant.

Makshall v. Mauby.

1 Scam. R., 231.

Ajppeal from Schuyler.

1. A WKrr of sci.fa. to foreclose a mortgage is a declaration of the

plaintiff, as well as the process of the court.

2. If a sci. fa. is defective, the mode of reaching the defect is by de-

murrer, and not a motion to quash.

3. A rule to plead is not necessary in any case ; the law fixes the

rule day, and all suitors must take notice of it at their peril.

4. A sci. fa. to foreclose a mortgage is assimilated to a proceeding

in rem, and the judgment should describe the premises, and award a

special execution for their sale.

5. A simple direction, that the clerk issue " a special execution

according to the form of the statute, etc.," is illegal.

Judgment reversed.

Walker and Maxwell^ for appellant.

Browning, for appellee.
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Vanlandingham v. Fellows. Bustard v. Morrison.

Vanlandlnghajm v. Fellows.

1 Scam R., 233.

Error to Gallatin.

1. A WKiT of inquiry to assess damages upon a default, may be

executed in term time in the presence of the court, or in vacation

before the sheriff and a jury.

2. If executed in vacation, it may take place in any part of the

sheriff's hailiwich.

3. If any irregularity or error occurs in the execution of the inqui-

sition, the remedy is by motion to set it aside.

4. The reasons for a motion are no part of the record, unless em-
bodied in a bill of exceptions.

Judgment affirmed.
Gatewood and Moltinson^ for plaintiff,

Eddy^ for defendants.

BuSTAIiD V. MoKKISON.

I 1 Scam. R., 235.

Ei'ror to Haiidolph.

1. Judgment liens will not ordinarily be enforced in equity.

2. Judgment liens are co-extensive with the territorial jurisdiction of the court in which the judgment was
pronounced.

8. After judgment, a sale of land upon which the lien attaches, by the debtor, cannot defeat the force of the

lien.

4 A judgment lien may be lost by the laches of the plaintiff.

5. The lien of a judgment does not extend beyond the county in which the court exercised its jurisdiction.

Wilson, C. J.—The material facts set out in the complainant's bill,

are, that in 1821 they obtained a judgment in the Eandolph Circuit

Court against J. Edgar, for $829 ; that in 1823, an execution issued

on this judgment, which was replevied with R. Morrison as surety.

Other executions afterward issued, which were returned unsatisfied.

The bin further sets out that Edgar died insolvent, but that at the

time of the rendition of the judgment, he was the owner of lands in

the counties of Randolph, Jackson, and Perry, all of which were sold

to persons who are made defendants to the bill of complaint, subject,

however, to the judgment of the complainants ; and concludes with a

prayer that the lien may be perpetual, and the land sold to satisfy

their judgment.

To this bill the defendants demurred; the court sustained the

demurrer ; and the decision of the court siistaining the demurrer, is

the error assigned for the reversal of the judgment below.
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Bustard v. Morrison. Robinson v. Harlan.

It is clear that the complainants have mistaken their remedy, and

the effect of their judgment. It is not the province of a court of

chancery to carry into effect the judgments of a court of law. The

powers of a court of law are amply sufficient to carry into effect its

own adjudications. Tlie statute makes judgments of the Circuit

Court a lien upon all the lands of the defendant within its juris-

diction. No sale or transfer of those lands after judgment will

exempt them from the operation of an execution at any time within

seven 3'ears, since the act of 1825. In this case, according to the

complainants' own showing, the lands were sold subject to their judg-

ment. The party, then, have mistaken their remedy, in applying to

a court of chancery to enforce their judgment, instead of availing

themselves of the process of the court by which it was rendered. If,

by the lapse of time, and their own laches, they have lost their lien,

a court of chancery cannot aid them, by extending the lien beyond

the period limited by law; neither can it make the judgment of the

Randolph Circuit Court a lien upon the land lying in the counties of

Jackson and Perry, Tlie judgment of a circuit court creates no

lien upon land beyond the limit of its jurisdiction, to wit, the county

in which such judgment is rendered.

Decree affi/rmed.

Semple, for plaintiffs.

D. J. Baker, for defendants.

Robinson v. Haklan.

1 Scam. R., 237.

Appeal froni Wayne.

1. The jurisdiction of a justice of the peace is limited by the statute as to person, sum, place and process.

2. Where a justice has no jurisdiction, his acts are void, and afford no justification to a constable who executes

process issued upon the illegal judgment.

8. Case lies against a constable who neglects or refuses to execute legal process placed in his hands for exe-

cution.

4. The declaration against a constable for such neglect or refusal must aver the facts which show jurisdiction

in the justice who issued the process.

Wilson, C. J.—This was an action of trespass on the case^ brought

by Robinson against Harlan, as constable, for neglecting and refusing

to execute process issued by a justice of the peace, upon a judgment
rendered by the justice in favor of the plaintiff, against John B.

Gash. Tlie declaration alleges that the judgment was rendered, and
an execution first issued and put into the hands of Harlan, as con-

stable, upon which he returned " no property found ;" after which a
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capias was issued and returned by Harlan " not found." It then

charges that upon the execution the constable might have made the

money, and that with the capias he might have taken the body of

Gash, but that he refused and neglected to do either, to the damage

of the plaintiff $200. To this declaration the defendant interposed a

demurrer, which was sustained by the court.

It cannot be denied that a constable is liable where he has willfully

neglected or refused to execute lawful process issued upon a judg-

ment rendered by a justice in a case where he had jurisdiction of the

subject matter litigated ; but to enforce this liability, it is not only

necessary for the declaration to allege generally that the magistrate

had jurisdiction, but it should set out specifically the kind of action,

and extent of the plaintiff's claim, in order to show to the court that

the justice had jurisdiction.

The declaration in this case is essentially defective in this respect

;

it does not set out the cause of action, or contain even a general al-

legation of the justice's jurisdiction. The reason of this rule is

obvious. By adverting to the organization and powers of a justice's

court, it will be perceived that it is one of limited jurisdiction. Tlie

statute is the charter of its authority ; and whenever it assumes juris-

diction in a case not conferred by the statute, its acts are null and

void, and the officer obeying its process in such a case, makes himself

liable. It is therefore incumbent upon a ministerial officer to look to

the jurisdiction of the court, but he is bound to look no further. Its

process is a sufficient warrant to him for what it may command, how-

ever erroneous the judgment upon which it issued, provided it did not

exceed the limits of its jurisdiction as to the subject matter of adjudi-

cation.

For anything that appears from the plaintiff's declaration in this

case, the action before the justice may have been for slander, or some

other matter not cognizable before a justice, and if so, the constable

was not bound to execute the execution or capias. The defendant's

demurrer to the plaintiff's declaration, was therefore properly sus-

tained by the Circuit Court, and the judgment is affirmed with costs.

Judgment affirmed.
Pearson^ for appellant.

FicMin^ for appellee.
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Hannum v. Thompson. Ogle v. Coffey. Bently v. Doe. Vanlandingham v. Lowery.

Hanntim V. Thompson.

1 Scam. R., 238.

Appeal from Putnam.

A SUMMONS issuing out of the Circuit Court, to which the seal of

that court is not affixed, is irregular, and should be quashed on

motion. Judgment reversed.

Eddy^ for appellant.

Ogle 'o. Coffey.

1 Scam. R., 239.

Error to Madison.

1. A sheriff's return to original process should show when it was

served.

2. Such return must show how it was served.

Judgment reversed.

J. B. Thomas and D. Prickett^ for plaintiff.

Semple^ for defendant.

Bently v. Doe.

1 Scam. R., 240.

Error to Morgan.

A JUDGMENT in ejectment should describe the premises, when for the

plaintiff, as specifically as the declaration.

Judgment r&oersed.

Mc Connelly for plaintiff.

W. Thomas^ for defendant.

Yanlandingham v. Lowery.

1 Scam. R., 240.

Appeal from Gallatin.

1. "Where an action pending in the Circuit Court is referred to

arbitrators for decision, and their award is reported to the court for

judgment according to the statute, the court will presume that the

proceedings of the arbitrators were in conformity with the law.

2. If illegal, the defeated party must point out the irregularity by

affidavit. Judgment affirmed.

Eddy
J
for appellant.

D. J. Baker^ for appellee.
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Reavis v. Reavis.

E.EAVIS V. Reavis.

1 Scam. R., 298.

Error to Bond.

BiU by wife for a divorce, alleging the wUlfnl desertion of the huFband, and his continued absence from her,

for the space of two years, prior to the filing of the bill ; trial and verdict for wife, upon biU, answer, and

testimony ; decree awarding alimony, and cause continued. At the next term the question of alimony

was heard, an order made for one cent alimony. The evidence used upon the trial for a divorce was

used in ascertaining the question of alimony. Held, that the second order was illegal.

Smith, J.—This was a proceeding in equity under the statute for a

divorce, for willful and continued desertion of the wife of complainant.

The defendant answered the bill admitting the desertion, but alleging

as a justification therefor, the extreme and repeated cruelty, and the

absence of the complainant, and his refusal to protect her from the

gross and brutal insults of others in his presence. The facts were

inquired into by a jury, and the jury found a verdict in favor of the

complainant, sustaining the charge of desertion ; upon which the

Circuit Court entered up the following decree. " Ordered, that the

bands of matrimony heretofore existing in this cause, between the

complainant and respondent, be dissolved, and that alimony be

allowed to the respondent for her maintenance, and that of her child

the issue of said marriage, and that the amount so to be allowed, be

inquired of by evidence to be heard at the next term, until which

time the cause is continued."

At the next term the Circuit Court entered up judgment in the

cause for one cent alimony, and decreed that defendant should pay

her proportion of the costs on the hearing of the application.

Tlie defendant brought the cause to this court, and now assigns for

error.

1st, That the court erred in allowing nominal alimony, when it was

shown that the complainant, at the time, was possessed of large real

and personal estate.

2d. That the court erred in admitting the same testimony which

had been heard on the previous issue of divorce, or suit, at a term

subsequent to the time when the jury found the issue, against the

objections of the defendant.

3d. That the court decided that respondent should pay costs.

In deciding upon the grounds of error, it will be proper to look to

the decree made in the cause, at the term when the bands of matri-

mony were dissolved. Bv the order, the Circuit Court doubtless

found itself compelled to award the order for the dissolution of the

bands of matrimony ; the jury found the fact of willful and continued

desertion ;
but at the same time, it appears that it felt itself equally

bound to order that sufficient alimony should be awarded to the
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respondent for her support, and that of her infant child, the issue of the

marriage ; but deferred the inquiry therein until the next term, when
the amount was to be determined by evidence.

This order was doubtless also made in pursuance of the provisions

of the 6th section of the act concerning divorces, approved 31st

January, 1827, which declares " That when a divorce shall be

decreed, it shall and may be lawful for the court to make such order

touching the alimony and maintenance of the wife, the care, custody,

and support of the children, or any of them, as from the circumstances

of the parties, and the nature of the case, shall be fit, reasonable, and

just. And in case the wife is complainant, to order the defendant to

give reasonable security for the performance of such order ; and may,

on application, from time to time, make such alterations in the allow-

ance of alimony and maintenance, as shall appear reasonable and

proper."

From the bill of exceptions it appears that the complainant was the

owner of considerable real and personal estate, as was proved on the

hearing ; but it also appears that on this inquiry the Circuit Court

permitted the complainant to introduce the same witnesses and prove

the same facts which had formerly been proved on the trial of the

issue for a divorce, to which the respondent objected and excepted to

the opinion of the court in admitting such testimony.

The first inquiry presented on examining the grounds of error

assigned, seems naturally to be, what had the Circuit Court decided,

on making the order for the dissolution of the bands of matrimony,

and decreeing alimony ? Must it not have been that although the

marriage was dissolved, still under the provisions of the law, the wife

was entitled to a fair and reasonable allowance for the support of her-

self and child ; and that as it had not then evidence by which it could

judge of the means and ability of the complainant to afford such sup-

port, the cause was continued to the next term, for the production

of such evidence ? It had heard the merits of complainant's prayer,

and on the trial had heard the whole grounds of the causes of com-

plaint, and of attempted justification for the abandonment charged

and not denied ; and with the full knowledge necessarily of the whole

grounds occupied by the parties, had come to the determination, that

although the complainant was entitled to the relief prayed, yet equally

so, the wife and child were entitled to a support, which it adjudged

the complainant should pay. If this view of the cause thus far, be just,

and to it no objection is perceived, then it would seem to follow as a

necessary consequence, that the only subject of inquiry, was the con-

dition of the parties in life, and the means and ability of the com-

20



306 SUPREME COURT OP THE STATE OF ILLINOIS.

Reavis v. Reavis.

plainant to pay such allowance as the court should consider fit, reason-

able, and just, and that evidence foreign to such inquiry should be

rejected.

It will be perceived that in determining that alimony should be

allowed, the court had necessarily passed on the conduct of the wife,

and had by such order necessarily decided that she had not, let her

conduct have been what it might, forfeited her right to that protection

and support which the law allowed, and which the court had most

undoubtedly considered her entitled to ; but the measure or extent of

the allowance was to be ascertained by evidence of the capacity of the

complainant to answer.

The testimony, then, which was admitted relating to the original

grounds of divorce, and which had been given on the issue of deser-

tion, must have been irrelevant to an inquiry on the question of

allowance of alimony. It must, I again repeat, be borne in mind,

that the conduct of the wife had already been placed before the court

on the first inquiry before the court and jury, and could not have

been the subject of a second inquiry, because it was by no means
necessary to a decision of the question as to the allowance of alimony.

"What would be a proper allowance to a person in her situation in life,

and how much it would take to afibrd her and her child a reasonable

support, and the ability of the complainant to pay that sum, or as near

to it as his means would enable him, were surely the only questions

in a case like the present. The amount to enable her to procure the

necessary food and clothing for her child, could not be made to

depend on her previous conduct, after it had been decided, that to

such support and clothing she was entitled ; for that would be, to

make the amount of the necessaries of life requisite for her support

depend on her personal conduct before the dissolution of the marriage,

and not to the extent of those means indispensable for existence.

Whether this view be correct or not, still there is a reason equally

forcible, indeed more so, which shows the injustice of the admission

of the testimony objected to.

I think it but rational to suppose that the introduction of the evi-

dence was not only calculated to take the party by surprise, but that

it must have had that efiect. In an inquiry of the kind, could it

have occurred to the party that all the former causes of complaint

were to be again heard ? I should greatly doubt whether the most

intelligent mind would have supposed that the desertion, with all the

accompanying acts, would be again a matter of investigation and

decision. If not, how would the party be prepared to introduce

rebutting and explanatory testimony ? And would not the introdue-
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tion of such evidence, uncontradicted and unexplained, have had a

most unfavorable effect on the mind of the judge deciding the case of

alimony, if he had never heard the whole evidence on the trial before

the court and jury, for the divorce, as seems to have been the fact in

the present case ? Its consequences cannot be calculated, and it must

be owing to this cause that the order for an allowance of one cent

was made; it can in my judgment be accounted for from no other

cause. It is not intended to say that the whole conduct of the wife, is

not to be taken into consideration on determining the question of an

allowance of alimony, but I intend to say, that when that conduct has

once been the subject of an examination, and an order made to merely

ascertain the condition of the husband and his pecuniary ability to

afford the wife a maintenance, it is erroneous and improper to receive

again testimony which necessarily must be in the nature of ex jparte

proof. Suppose the court had ordered a master to have reported the

amount of the complainant's real and personal estate, would he have

for a moment felt himself justified in receiving evidence that the wife

had deserted, or done any other act charged in the bill ? Unques-

tionably not ; and yet this interlocutory order of the Circuit Court

meant no more, in my judgment, than such an order. Shall, then,

the modes of arriving at the intended result, change the character of

the evidence to be adduced ? It cannot be ; and hence, I arrive at

the conclusion that it was improperly received. But is there nothing

in this nominal allowance of alimony, which at once shows that it

was a virtual rescinding of the judgment of the Circuit Court ? Did
the Circuit Court, when it made that order, intend to keep the word

of promise to the respondent's ear, and break it to her hopes ? Did it

intend to trifle with the justice and equity of the laws of the country,

and make its own decrees a mere phantom, which should elude the

grasp of the respondent, and prove an idle and delusive dream ? If

words are not mere empty sounds, if they mean anything, then surely

in the words of the decree, the respondent was to be allowed a sum
sufficient for the support and maintenance of herself and child, if on

proof of the ability of the complainant, he had the property out of

which such an allowance as was fit, reasonable, and jnst, could be

made. That he had such means abundantly appears from the proof,

and why that allowance was not made, can only be inferred from the

introduction of the testimony objected to by the respondent. This

order allowing one cent, is most unjust in its consequences, because it

deprives the infant child of the protection and nurture intended to be

given under the decree. This part of the case must certainly have

escaped the observation of the com't, or it would not certainly, I pre-
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sume, have made an order, from which such consequences must

inevitablj flow. The order, then, for this reason alone, was an entire

departure from the former adjudication of tlie court, and directly

repugnant thereto, and necessarily annulled, for every practical pur-

pose, the judgment of the court. The order decreeing costs against

the wife, was also clearly erroneous. I can see no view in which the

case can be examined, that does not show the entire incorrectness of

the final judgment on the allowance of alimony. It should have been

a yearly allowance commensurate to the support of the wife and

child, in proportion to the ability of the husband and her condition in

life ; what that ability and condition might be, would be subject of

inquiry by evidence, and when ascertained, should be so declared.

I am of opinion that the decree of the Circuit Court should be
reversed with costs, and tlie cause remanded to that court with

instructions to proceed in the cause, and allow yearly such alimony

for the support of the respondent and her child, as shall, from the

evidence to be adduced, and the circumstances- of the parties, be fit,

reasonable, and just.

Decree reversed.

Semple and Cowles, for plaintiff.

Snyd-er and Whitney, for defendant.



CASES AKGUED AND DETERMINED

IN THE

SUPREME COURT OF THE STATE OF ILLWOIS,

m JUNE TEEM, 1836, AT VANDALIA.

Leigh v. Masok.

1 Scam. R., 249.

Apj)6al from Macowpin.

1. A JUSTICE has no jurisdiction in a suit, where an administrator

is a party, and the demand exceeds $20, unless for the purchase money
due at an administrator's sale.

2. Where a justice has no jurisdiction of the subject matter of an

action, consent of parties cannot confer it.

Judgment r&oersed.

Field, for appellant.

Eddy and Sawyer^ for appellees.

Easton v. Altum.

1 Scam. R., 250. ,

Error to Clinton.

1. An unsealed process is void.

2. Whether a summons is void or merely voidable, is a matter of

no moment, if the parties appear and plead without objecting to the

irregularity. Judgment affirmed.

Cowles, for plaintiff.

Eddy, for defendant.

At this term Justice Smith was not present.

SCO
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Gilmore v. Ballard. Whitney v. Turner. Dedman v. Barber. Foster v. Filley.

GiuvioRE V. Ballaed.

1 Scam. R., 252.

Error to Clay.

1. Where tlie parties waive a jury, and try the questions of law and

fact by the court, a bill of exceptions will not lie to the decision.

2. If the evidence adduced before the court is insufficient to entitle

the plaintiff to recover, the defendant should either demur to the

evidence or move the court to nonsuit the plaintiff.

Judgment affinrnned.

Dams and Forman, for plaintiff.

WnriKEY V. TUKNEK.

1 Scam. R., 253.

Error to Adams.
In" trespass all of the actors and accessories before the fact are p7'in-

cvpals. Judgment affirmed.

Whitney^ jfyro se^ for plaintiff.

Dedman v. Baebeb.

1 Scam. R., 254.

Ayjpeal from Hancock.

1. The policy of our law is to try causes before justices of the peace

upon their merits, and the appellate courts will not tolerate technical

objections upon the hearing of an appeal from their judgments.

2. Where an appeal bond entered into before a justice is informal,

the appellant may file a new bond.
Judgment reversed.

Whitney^ Davis., and Forman^ for appellants.

Sawyer^ for appellee.

Foster v. Fillet.

1 Scam. R., 256.

Error to Madison.

Where a defendant agrees that unless he files his plea by a given

day, the plaintiff may take judgment—a default after the expiration

of the stipulated time is regular.

Judgment affirmed.
Cowles, Davis^ and Krum^ for plaintiff.

Scates^ for defendant.



CASES ARGUED AND DETERMINED

SUPREME COURT OF THE STATE OF ILLKOIS,

IN DECEMBER TERM, 1836, AT VANDALIA.

The People v. Dill.

1 Scam. R., 257.

Error to Edgar.

In criminal causes the people cannot prosecute a writ of error
;

because tlie accused would be placed in jeopardy the second time for

the same offence.

Writ of Error dismissed.

EicTdin, State attorney, and Scates^ attorney-general,

for plaintiffs.

Pearson, for defendant.

Boon v. Juliet.

1 Scam. R., 258.

Appeal from Jackson.

1. By the Constitution of Illinois, of 1818, the descendants of registered slaves born after the 26th day of

August, 1818, became free.

2. Where a judgment is rendered for the plaintiff upon demurrer to an insufficient plea, the plaintiff has his

election to take a judgment for nominal damages, or have a writ of inquiry.

Smith, J.—^This was an action of trespass vi et armis brought by
the appellee against the appellant, for an assault and battery on her

sons, Peter, Harrison, and Enoch, being her servants, and restraining

them of their liberty, per quod servilium amisit.

The defendant in the Circuit Court, Boon, pleaded specially, that
811
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one Gaston removed into this State, while it was a part of the Terri-

tory of Indiana, and brought with him Juliet, being the owner of her,

then aged about nine years ; and did on the 20th of July, 1808,

register her name and age with Robert Morrison, clerk of the Court

of Common Pleas of Randolph county, in said Territory, agreeably to

the law of the Territory, entitled " An act for the introduction of
Negroes and Mulattoes into the said Territory^'' passed Sept, 17th,

1807 ; That the said Gaston on the 13th of July, 1819, transferred the

said Juliet, according to the laws of the Territory, to one Alexander

Gaston, jr., by bill of sale;—That on the 7th of October, 1819,

Alexander Gaston, Jr., transferred her in like manner to one W.
Boon, defendant's intestate. Tliat said Peter, Harrison, and Enoch,

are Juliet's children. That Enoch is twelve years and five months of

age, born since the adoption of the Constitution. Peter twenty-two,

and Harrison twenty years of age, the two latter born before the adop-

tion of the Constitution. The defendant, as "Wm. Boon's administra-

tor, entered plaintiff's close, and took said children, and detained

them as part of his goods and chattels, which are the supposed tres-

passes, force, and injury in the plaintiff's declaration mentioned. To this

plea the plaintiff demurred, and the defendantjoined. The Circuit Court

gave judgment on the demurrer for the plaintiff, and one cent in dama-

ges. The judgment on the demurrer is assigned in this court for error.

This action was confessedly instituted to ascertain the right of the

children named in the declaration, to freedom. We apprehend that

the correctness of the decision of the Circuit Court is to be tested by
the solution of the proposition, whether the children of registered

mulatto or negro servants, recognized by the laws of the Territories of

Indiana and Illinois, or either of them, while such Territories were in

being ; and the 3d section of the 6th Article of the Constitution of

this State, can be, by virtue of those laws, and that section of the

Constitution, held for any period of time whatever, in servitude. In

order to arrive at this solution, it is necessary to ascertain what were

the character and extent of the legislation of the Territories of Indiana

and Illinois on this subject. It appears that while this portion of the

country formed a component part of the then Territory of Indiana, on

the 17th of Sept., 1807, the legislature of the Territory, adopted a law

entitled " An act concerning the introd^cction of Mulattoes and Ne-

groes into this TerritoryP By the first section of this act, it autho-

rized the " Owner of any negroes or mulattoes, of and above the age

of fifteen years, and owing service and labor as slaves in any of the

States or Territories of the United States, to bring the said negroes or

mulattoes into this Territory." The second section of this act pro-
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vided''that the slave might agree with the owner, before the clerk of

the Court of Common Pleas of the county in which the parties were,

for the number of years which the slave would serve his owner, and

the clerk was required to make a record of such agreement.

The third section provided for the removal of the slave in case of

refusal to serve, at any time within sixty days thereafter. The fifth

section declares, that any person removing into this Territory, and

being the owner or possessor of any negro or mulatto as aforesaid,

under the age of fifteen years, or if any person shall hereafter acquire

a property in any negro or mulatto under the age aforesaid, and who
shall bring them into this Territory, it shall and may be lawful for

such person, owner or possessor, to hold the said negro or mulatto to

service or labor, the males until they arrive at the age of thirty-five,

and females until they arrive at the age of thirty-two years. The sixth

section provides, that any person removing any negro or mulatto into

this Territory, under the authority of the preceding sections, it shall

be incumbent on such person, within thirty days thereafter, to

register the name and age of such negro or mulatto, with the clerk of

the Court of Common Pleas for the proper county. By the 13th

section of the same act, it was further provided that the children,

born in said Territory, of a parent of color, owing service or labor by
indenture according to law, should serve the master, and such negroes

or mulattoes shall become free ; the males at the age of twenty-one

years, and the females at the age of eighteen years,"—may be con-

sidered as referring to the registered negroes and mulattoes named in

the antecedent sentence of the paragraph ; but when it is remem^

bered that a proviso is intended to qualify what is afiirmed in the

body of an act, section, or paragraph preceding it, we discover that it

was intended by the framers of the Constitution as a limitation on a

supposed preexisting right of the master to the service of the children

of registered servants for a greater period of time, and designed as an

exception in favor of such children, founded, it is true, on the mis-

taken supposition that, under the Territorial laws, they had been sub-

jected to a greater period of service ; and not as creating the liability

to service, and rendering a class of persons evidently free at their birth,

the subjects of a laborious and extended period of servitude. It is

most manifest that this proviso was framed under such a view, and

intended as a mere limitation on the imagined right of the master to

the service of the children. As no such right existed at the formation

and adoption of the Constitution, and as the proviso must be con-

sidered as an act intended for the benefit of, and enlarging the right

of a class of persons supposed to have been subjected to a period of
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servitude, when in truth and in fact, none such could be legally con-
sidered to exist, I am clearly of opinion, that the children of regis-

tered negroes and mulattoes, under the laws of the Territories of
Indiana and Illinois, are unquestionably free, and that the defendant's
plea was insufficient to bar the plaintiff's action. It is also to be re-

marked that Peter and Harrison, two oi the children, were born
before the adoption of the Constitution, and are necessarily excluded
from the terms of the 8th section of the 6th Article ; and it is not pre-
tended that any law of the Territory rendered them in any manner,
whatever, liable to serve the owner of their mother. The demurrer
to such plea was rightly sustained.

An objection is raised to the judgment for nominal damages.
The plaintiff might have had an inquest to ascertain the damages

;

but we have no doubt he might waive this, and take judgment for
nominal damages.

Judgment affi/rmed.
Shields, for appellant.

Eddy and D. J. Baker, for appellee.

Duncan v. State Bank of Illinois.

1 Scam. R., 262.

Error to Jackson.

1. A DEFENDANT who is in court, cannot cause the dismissal of a
bill in equity as to his co-defendants who have not appeared or been
served with process.

2. The old State Bank is not liable for costs.

Scates, for plaintiffs.

Semple, for defendants.

Decree reversed.

TuNT V. Brown.

1 Scam. R., 264.

Error to Fulton.

1. A certiorari to remove a cause from a justice of the peace into |
the Circuit Court, lies only where an appeal is allowed by law in such "

a case.
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2. "Where a statute prohibits an appeal, a certiorari will not be sus-

tained.

Judgment reversed.

Ford and Cavalry, for plaintiff.

A. WilliaTHSj for defendant.

Caever v. Cbockee.

1 Scam. R., 265.

Appeal from Cook.

1. Where a statute provides that In a suit before a justice of the peace to recover upon a demand, or make
defence upon a discount or set-off, and neither party can prove his demand, discount or set-off by a witness,

he may compel liis adversary to be sworn, if present, upon the trial, otherwise notice shall be given him.

2. In such case, notice to the attorney of the party is insufficient.

8. The rules of evidence are the same upon the trial of an appeal in the Circuit Court, as the law prescribes in

a trial before the justice of the peace.

LocKWOOD, J.—^This action was originally commenced before a

justice of the peace, and judgment given for Crocker, the plaintiff,

against Carver, by default, on a promissory note. It was appealed to

the Circuit Court of Cook county, by Carver, and the day before the

trial in the Circuit Court, Carver served a notice on the attorney of

Crocker, " That the defendant had no means of proving his off-set to

the demand of the plaintiff, except by the oath of one of the parties."

On the trial in the Circuit Court, Carver offered to be sworn, whose

evidence was rejected, on the ground that the plaintiff below was

absent and a non-resident of the State.

The only question necessary for this court to decide, is, whether the

notice served on Crocker's attorney was sufficient to allow Carver to

be sworn. By the 5th section of the " Act to amend an act concerning

Justices of the Peaxie and Constables,''^ approved February 13, 1827,

either party who has no witness to prove his demand, discount, or set-

off, may be permitted to prove the same by the testimony of the

adverse party, or in case of his absence or refusal to be sworn, by his

own oath, " Provided, that no person shall be allowed to prove his

demand, discount or off-set, unless the adverse party be present, or

shall have been notified thereof, and for which purpose the justice

may continue the cause for such time as may be necessary." By the

6th section of the act, it is further declared that " Upon trials of

appeals in the Circuit Court, the same rules of evidence shall be

observed as in trials before justices of the peace." The letter as well

as the spirit of these sections of the act, are that the party litigant, and

not his attorney, must be notified, in order that he may elect whether

to be sworn himself, or suffer the adverse party to be sworn. The
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attorney could not give the evidence contemplated by the act. If an

attorney knew the facts which the opposite party desired to prove, he

could be made a witness, and no notice would be necessary. That

the act did not contemplate that the notice to the attorney would be

sufficient, is evident from the consideration that the statute authorizes

the justice to continue the cause for such time as may be necessary to

give the notice. If the notice to an attorney was sufficient, this pro-

vision to continue the cause was idle ; for the plaintiff is always in

court, either in person, or by attorney, or his cause would be discon-

tinued. The defendant ought to have obtained a continuance of the

cause, to enable him to serve his notice on the plaintiff personally.

The Circuit Court decided correctly in refusing to permit the defen-

dant to be sworn.

Judgment affirmed.
Curtis and Stuart, for appellant.

Springy for appellee.

Peakce v. Swan.

1 Scam. R., 266.

Error to Gallatin.

1. A NOTICE, to try the right of property, under the statute of July

29, 1827, need not state the names of the plaintiffs in execution.

2. K it undertakes to do so, and fails to recite them correctly, this

misrecital will not affect the legality of the notice.

3. Surplusage will not vitiate a statutory notice.

4. Where a stranger claims goods and chattels levied upon, under

an execution, a notice which makes known his claim, forbids the sale

and informs the officer that he intends to prosecute and establish his

rights, is sufficient.

5. If such a notice is insufficient, the objection being in the natm'e

of a plea in abatement, must be made at the earliest moment before

trial.

6. A dilatory motion or plea which is made for the first time in the

appellate court will not be regarded,

7. In a trial of the right of property an appeal must, under the act

of July 29, 1827, be perfected by the executing of a bond, on the day

of the rendition of the verdict complained of.

8. If an appeal is irregular, and yet the appellee appears in the

superior court and tries the appeal without objection, he waives the

irregularity.
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9. An appeal is a continuation of the suit.

10. An apjoeal suspends the proceedings of the inferior court.

11. Consent will confer jurisdiction over the parties to an appeal,

where the subject matter of the appeal is within the jurisdiction of

the appellate court.

12. A verdict and judgment must be construed together, when the

latter is ambiguous or uncertain.

Jvdgment affirmed.
Robinson^ for plaintiffs.

Eddy^ for defendant.

Marston v. Wilcox.

1 Scam. R., 270.

Appeal from Hancock.

1. A EECEiPT for the payment of money on delivery of property is

pnmdfacie evidence of the facts therein recited. It may be ex-
plained by parol evidence, but in the absence of such explanation it

wiU be treated as conclusive upon the signer.

2. While it is true as a general principle, that a party may sue at
any time within the period fixed by the statute of limitations for the
commencement of an action, consulting his own convenience as to when
he will assert his rights

;
yet in the case of stale demands, and in

doutful cases, lapse of time is entitled to great consideration.

3. Where a creditor fraudulently procures a grant of administra-
tion upon the estate of his debtor, which is afterward revoked for
the fraud, no intendments will be indulged in to support an action
npon his demand.

4. A vague admission cannot be relied upon as evidence.

5. Where a party tampers with a witness and undertakes to refresh
his memory the circumstance is, to say the least, suspicious.

.
Judgment reversed.

A. Williams^ for appellant.

Ford and Whitney^ for appellee.

LEmiG V. Rawson.

1 Scam. R., 272.

Appeal from Montgomery.

1. To sustain an action for malicious prosecution, malice on the
part of the defendant, and a want of probable cause must both exist
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and evidence tending to prove tlie want or existence of either is

admissible.

2. The defendant may show in bar of the action that he acted in

good faith ; that he had probable cause for prosecuting the plaintiff.

n. Suspicion based upon reasonable grounds is admissible in justi-

fication of a suit for malicious prosecution.

4. Where a record or written instrument is not the foundation of

he action, but is introduced collaterally as matter of inducement,

variances are disregarded unless the discrepancy is so great as to

destroy the identity of the record or document.

5. On a question of intent the understanding of a witness is inad-

missible.

6. A defendant, in case for malicious prosecution, is not to be

deprived of his defence of probable cause, by reason of the ignorance

of the justice of the peace, or the blunders of a grand jury or States

attorney as to the technical designation of the crime which gave rise

to the charge and action, provided the defendant acted in good faith.

7. It does not follow that because a plaintiff, in an action for mali-

cious prosecution, was acquitted of the crime, that the defendant is

liable in damages.
Judgment reversed.

Cowles and Semple, for appellant.

Eddy^ Greathovse and Sawyer^ for appellee.

Jones v. Bramblet.

1 Scam. R., 276.

Ajpjpeal from Gallatin,

1. Where A. devises land to B. on a condition, the performance of which depends upon the act of C, and the

latter voluntarily dispenses with the requirement of the condition, the estate devised absolutely vests in

B., upon proof of the dispensation. And any evidence of the acts or declarations of C. which tend to

establish the excuse for non-compliance by B. with the letter of the condition is admissible in evidence.

2. The declarations and acts of third persons are not admissible in evidence.

8. The intention of a testator is to be followed in the construction of his will.

4. A\Tiere a devise is upon a condition, which, after the death of the devisor, becomes impossible of perform-

ance, the estate absolutely vests in the devisee, discharged of the condition.

5. Words of inheritance are essential in order to pass a fee by conveyance or devise.

6. In the absence of words of perpetuity, a devisee takes a life estate only.

7. Where A. devises the same land, by the same will, to both B. and C, the first devise being in fee, and the

second for life, the two devises are not inconsistent ; C. takes a life estate, and the reversion goes to B. or

his heirs upon the death of C.

Smoth, J.—This was an action of ejectment to recover the possession

of the S. E. qr. of Section 14, in T. 8, S. R. 6 East. The lessors of the

plaintiff claimed the land under the will of John Brown, who
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devised the lands named in his said will, as follows, viz. :
" First

I give and bequeath to my well beloved wife, Sarah, the follow-

ing quarter section of land, viz. ; the Southeast quarter of Sec-

tion Eleven, in Township 8, South of Range 6 East. Also the South-

east quarter of Section Fourteen, in Township 8, South of Range 4

East, in the lands sold at Shawneetown, for her to have the benefit

and profit of the farms and improvements that are on both quarter

sections, during her natural life ; and at her death to descend to her

heirs, except the Southeast quarter of Section Fourteen, which is

given equally to two infant children that are now living with us,

named and called Nancy Bramblet and Betsey Bramblet, daughters of

Benjamin and Polly Bramblet. This land is given to the aforesaid

Nancy and Betsey, if they should continue to live with my wife, and

are bound to her and continue to live with her until married. And
further, should both or either of them marry with my wife's consent,

they are authorized to settle and improve on the aforesaid Southeast

quarter of Section Fourteen ; but my wife is to have the benefit of the

present improvements during her natural life." The defendant

claimed title nnder the recited clause in the will, and this portion

of the will is all that the respective parties assert their claims under.

The jury found a verdict for the lessors of the plaintiff.

The defendants in the court below, assign for error the following-

causes :

1. That the Circuit Court admitted improper parol testimony to go

to the jury, on the part of the plaintiff's lessors.

2. That it rejected proper parol evidence offeree on the part of the

defendants.

3. That the verdict of the jury was contrary to law and the

evidence.

The points made will be considered in the order they are stated.

It appears from the evidence embodied in the bill of exceptions, that

the will of the testator was executed on the 1st of March, 1830 ; and

that he died on the 12th day of the same month ; that his wife, Sarah

Brown, was feeble and infirm, and died in May, 1832. That the

lessors of the plaintiff offered in evidence the declaration of Sarah

Brown, as to her inability to receive and take charge of them, and did

not desire to have them ; and of her removal to Kentucky without

them, where she died. That the lessors were at the time infants of

tender age, not more than 8 or 9 years old. This is the substance of

the testimony objected to under the first point as inadmissible. There

can be no doubt that the testimony was proper to show that that por-

tion of the will which made the estate, created in the lessors of the
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plaintiff, depend on the condition of their living with Sarah Brown,

and being bound to her, had been dispensed with by Sarah Brown

;

and therefore the performance of those acts as conditions precedent

to their taking the estate, was by no means necessary to the perfec-

tion of such estate.

On the second point made, the offer to give in evidence the declara-

tion and acts of ISTancy Brown, that the children should not live with,

or be bound to, Sarah Brown, was wholly irrelevant, being the decla-

ration and acts of a third person, and was properly rejected.

The last point made necessarily involves the constrnction of the will

of the testator, and npon that construction must depend the tenableness

of the objections, that the verdict and recovery of the lessors of the

plaintiff, is not justified by the evidence. It is admitted that the

language of the will is by no means free from obscurity, owing to its

peculiar phraseology, and the seeming incongruities of its several

parts ; still it is a settled judicial maxim, that when the court can

fairly ascertain the real intention of the testator, and give effect to

the several parts of the will, without rendering any component part

inoperative, it is bound so to do. It is believed that in the present

case, that maxim can be justly applied. If there should be an ad-

herence to the literal interpretation of the first devise in the will, it

is evident that the testator created an estate for life in both the quar-

ter sections described, in favor of his wife, with a remainder over to

her heirs ; but after having done so, he then excepts section 14, being

one of the two named, from the operation of this devise, and devises

it to the lessors of the plaintiff, upon the condition, " that they should

continue to live with his wife, and he hound to her, and live with her

until they are married.''^ iJ^Tow, this second devise of the same land

evidently operated on and destroyed the first, as it relates to section

14, and it gave this section in presenti upon a condition which might,

or might not, be performed. The performance would first depend on

the consent of his wife, for unless she consented to the lessors'

residing with her,, and being bound to her, it is evident that they

could not perform either part of the condition. Doubtless the testa-

tor was desirous that they, being then of tender age, should continue

under the care and protection of his wife ; and to effectuate that

object more certainly, he designated the mode he supposed most

likely to accomplish it ; but it is seen that both the living and the

indenturing of the lessors was prevented by the voluntary act of the

w^ife, for whose benefit, it may be supposed, the condition was also in

som.*? measure originally created ; and the more so, as when they be-

came of more mature age, the testator must have supposed that they
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would be of great service to her. The accomplishment of this object

is, however, eventually defeated by the death of Sarah Brown, the

wife of the testator, and thereupon the condition annexed to the crea-

tion of the estate, in the lessors of the plaintiff, became an impossible

condition to be performed, and consequently the lessors take the estate

given, without the condition thus rendered nugatory. That estate,

however, is but a life estate, to take effect on the death of testator's

wife, there being no words of inheritance or perpetuity contained in

the devise, and such words being indispensable to make a fee. The

verdict then was neither against law nor evidence.

Judgment affirmed.
Robinson^ for appellants.

Gatewood and Eddy^ for appellees.

Peck v. Boggess.

1 Scam.R., 281.

Appeal from Jo Daviess.

1. "Where the plaintiff demurs to a plea, and the demurrer is

overruled, and thereupon the plaintiff replies ; he waives his de-

murrer.

2. A party who does not except to an adverse instruction, cannot

assign error thereon.

3. A lumping trade between partners upon their dissolution is a

sufiicient consideration for a promissory note given by one to the

other, upon their final settlement, for a balance due the payee.

Judgment affirmed.
Cowles^ for appellant.

Eddy and Grants for appellee.

CuETis V. The People.

1 Scam. R., 285.

Error to Madison.

An indictment for an assault with intent to kill, and murder, must show a felonious design, and the extent of

the injury intended to be perpetrated.

The indictment was in these words :

" State of Blinois,

Madison County

Of the October term of the Madison Circuit Court, in tlie year of

21

' \ S8.
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our Lord one thousand eight hundred and thirty-three, the grand

jurors, chosen, selected, and sworn, in and for the county of Madison,

in the name and by the authority of the people of the State of

Illinois, upon their oaths present. That William Curtis, on the thirty-

first day of August, in the year of our Lord one thousand eight hun-

dred and thirty-three, at the county of Madison aforesaid, with force

and arms in and upon the body of one Jacob C. Bruner, then and

there in the peace being, did make and assault, and him the said

Jacob C. Bruner, with a certain stone and also a brickbat, which he,

the said Curtis, then and there held in his right hand, did then and

there beat and bruise, and otherwise ill treat, so that his life was then

and there greatly despaired of, with an intent him the said Jacob C,

Bruner, then and there, of his malice aforethought, to kill and murder,

contrary to the form of the statute in such case made and provided,

and against the peace and dignity of the people of the State of

Illinois. James Semple, Att'y Gen'l.

The defendant moved to quash the same, which motion was over-

ruled. Tlie defendant then pleaded not gviilty, a trial was had

—

verdict guilty, and judgment thereon.

Conviction reversed.

jr. B. Thomas and D. PricTcett, for plaintiff.

N. W. Edwards^ attorney-general for defendants.

SwAFFOBD V. The People.

1 Scam. R., 289.

Error to Franklin.

An appeal bond in a criminal case is not amendable.

Judgment affirmed.
Scates, for plaintiff.

iT. W. Edwards, attorney-general, for defendants.

IsEAEL V. Jacksonville.

1 Scam. R., 290.

Error to Morgan.

Where the charter of a town provides that debt shall lie for a breach

of a town ordinance, a general summons, without specifying the form

of the action, is illegal.

Judgment reversed.
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Eansom V. Jones.

1 Scam. R., 291.

Appeal from Schuyler.

1. The possession of a note vests a right in the holder to sue in the

name of the payee.

2. A note payable " in mason-work" is not assignable under the

statute of Illinois.

3. The court will presume that an attorney appears by authority of

his client.

Hinman^ for appellant.

Minshall, for appellee.

Judgment affirmed.

Stringer v. Smtth.

1 Scam. R., 295.

Error to Sangamon.

A BILL of exceptions will not lie to the decision of the Circuit Court

in a cause when the parties waive a jury and submit matters of law

and fact to the judge for trial and judgment. («)

Judgment affirmed.

Walker^ for plaintiff.

Stuart and McConnel, for defendants.

(a) S. P. Swafford ». Dovenor, 1 Scam. R., 165; White v. Wiseman, ibid., 169; Gilmore v. Ballard, ibid.,

252. The law in this respect has been changed ; the decision may be excepted to, and error assigned thereon.

Cooke's Stat., 263, sec. 22.

w- Thornton v. Davenport.

W 1 Scam. R., 296.

Appeal from Morgan,
1. An absolute bill of sale of chattels, where the possession remains with the vendor, is fraudulent per se as to

creditors.

2. But mortgages, marriage settlements, and limitations over of chattels, are valid withopt an accompanying

possession, where the deed stipulates that the possession shall continue as before the execution of the in-

strument.

8. The fact that a mortgage was executed on the same day that a judgment was rendered against the mort-

gagor, is not per se evidence of fraud.

Wilson, C. J.—By agreement of the parties, this case was sub-

mitted to the court upon a statement of facts, accompanied by a deed

of mortgage made by Wilhite to Thornton. By this deed, Wilhite

conveys to Thornton a variety of personal property, for two hundred
dollars, with a condition that if Wilhite will pay to Thornton, at
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maturitj, a note of two hundred dollars^ with twelve per centum

interest in one year, then tlie deed is to be void, otherwise absohite.

It is also stipulated that Wilhite is to retain possession, and to have

the use of the property until the day of payment. He is, also, at his

own expense, to keep the property (part being live stock), and at the

expiration of the year, if the debt be not paid, deliver it up to

Thornton in good condition. The facts agreed upon, are, that Wilhite

was indebted to Tliornton in the sum of two hundred dollars, the

amount for which he executed his note, and that the mortgage was

made to secure this debt, Davenport and Henderson were also cre-

ditors of Wilhite, and on the same day that the mortgage was made,

obtained a judgment against Mm, and soon after, but before the expi-

ration of the year, levied their execution on the mortgaged property

in the possession of Wilhite.

Upon this statement of the case, the court below decided the deed

from Wilhite to Thornton to be void as to the creditors of Wilhite,

and consequently subject to the execution of Davenport and Hen-

derson. To support this position, it must be shown that the trans-

action between Wilhite and Thornton was fraudulent in fact, or

that the conveyance is of such a character that the law will imply

fraud ; and that countervailing testimony of fair intention will not

redeem it from this inference. That the sale from Wilhite to Thorn-

ton is not fraudulent in fact, is apparent from a consideration of all

the circumstances attending the transaction, as admitted by the par-

ties. The sufficiency of the consideration upon which the mortgage

was made, is not questioned. It is admitted that Wilhite was in-

debted to Thornton in the sum of two hundred dollars, and that the

property mentioned in the deed was mortgaged to secure this debt.

Tlie only circumstance of a questionable character is, the execution

of the mortgage on the same day of tlie rendition of the judgment

against him, in favor of Davenport and Henderson. But this fact,

unaccompanied by any other circumstance calculated to cast sus-

picion upon the transaction, is not of itself sufficient to attach to it

the imputation of fraud, and thereby taint and render void the whole

transaction. The transfer to Tliornton, in its most unfavorable aspect,

only amounts to a preference of one creditor to another ; a privilege

to which • the debtor is always entitled. Even an insolvent debtor

may prefer one creditor to another, and his motives for so doing, pro-

vided the preferred creditor has done nothing improper, cannot be

inquired into ; nor is the time when this preference is indicated

material, provided it is anterior to the lien set up to avoid it.

There being no circumstances, then, attending the conveyance of the
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property from Wilhite to Thornton, from which fraud in fact can be

inferred, it becomes necessary to inquire whether it is alike free from

the inference of fraud in law. In the argument of the case, the

statute of frauds and perjuries was adverted to ; but as the deed un-

der review was made upon valuable consideration, it does not come

within the provisions of that st^atute. The case, therefore, depends

entirely upon the principles of the common law ; • and it is to be

regretted that the judicial determinations relative to the rules govern-

ing the transfer of personal property, which are of so much import-

ance, and such general application, have not been more stable and

definite. But while the decisions of the courts of several of the States

have been vacillating and discordant, those of England, as well as

those of a large majority of the States, have been uniform and con-

sistent ; and the principle well established by those decisions, is, that

all conveyances of goods and chattels, where the possession is per-

mitted to remain with the alienor or vendor, is fraudulent _^er se^ and

void as to creditors and purchasers, unless the retaining of possession

1)6 consistent with the deed, as in case of an absolute unconditional

sale, where the possession does not " accompany and follow the deed."

Here the vendor's possession is not merely evidence of fraud, but, by
legal inference, is a fraud jOtT se, and cannot be rebutted by testimony

of fair intention ; because the possession not remaining with the person

shown by the deed to be entitled to it, works deception and injury.

But where, from the nature and provisions of the conveyance, the pos-

session is to remain with the vendor, and the transaction is hond fide,

its so remaining is consistent with the deed, and does not avoid it.

The application of these principles to the present ease will clearly

establish the vpdidity of Thornton's title to the property in contro-

versy. The conveyance from "Wilhite was a mortgage, the legitimate

object of which was to secure to a creditor a just debt ; and it was

expressly stipulated in the deed that "Wilhite should retain possession

of the mortgaged property, until the debt became due. Had not the

deed contained this autliority for his possession, there is no doubt but

his retaining it would have constituted a legal fraud. Such too would
have been the effect of his remaining in possession, if the deed to

Thornton had been an absolute, in place of a conditional one, though

authorized by its terms. In the first case his possession would not

be authorized by the deed ; and in the other, it would be inconsistent

with its character, and therefore void. Neither of these objections,

however, apply in this case. "Wilhite's possession of the property is

consistent with the object and intent of the deed, and is warranted as

well by its stipulations as by its usual and legal operations ; for it is



326 SUPREME COURT OF THE STATE OF ILLINOIS.

Thornton v. Davenport.

of the nature of a security that the debtor should retain possession

until the day of payment be past.

Among the numerous authorities from which these principles are

deduced, there are several cases directly analogous to the present,

such as the case of Cadogan v. Kennet, where, by settlement before

marriage, the husband conveyed all his household goods to trustees,

to the use of himself for life, with remainder over, and with a pro-

viso that he should retain possession and enjoy the property ; his do-

ing so, the court said, being consistent with the object, intent, and

provisions of the deed, did not render it void. Such too was the

decision in the case of Claybourn's Executors v. Hill, which was the

case of a mortgage of personal property, with an express stipulation

that the debtor should retain possession. The only deduction from

these and numerous similar cases, is, that mortgages, marriage settle-

ments, and limitations over of chattels, are valid against all persons,

without delivery of possession
;
provided the transfer be hondjide, and

the possession remain with the person shown by the stipulations of

the deed to be entitled to it. Were a different rule to prevail, one

which would not under any circumstances sanction the separation of

the title to personal property, from the possession, it would, in many
cases, render the transfer of personal property to suit the conve-

nience of parties extremely inconvenient, and, in some cases, impossi-

ble ; as where from the situation of the property at the time, it was

incapable of delivery ; as in the case of a sale of a ship at sea, or the

limitation over of chattels, after the use of them for life or for years,

to another. I admit that there are some authorities which seem to

militate against, and others that are less equivocally opposed to, the

rule here laid down, which permits the possession of personal pro-

perty, in cases like the present, to be separated from the title. But I

think the principle so well established by an overwhelming current

of authorities, that no arguments drawn from policy, will justify the

court in departing from it.

Dissent of Lockwood, J.—^I cannot concur in the opinion of the

court, because I believe that where the motive for the sale or mort-

gage is security of the vendee or mortgagee, and the vendor or

mortgagor is permitted to retain the possession and visible ownership

for the convenience of the parties, it is a fraud, though the ar-

rangement be inserted in the deed or mortgage. The policy of the

law will not permit the owner of personal property to create an inter-

est in another, either by mortgage or absolute sale, and still continue

to be the visible owner. The law will not stay to inquire whether
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there was actual fraud or not ; it will infer it at all events ; for it is

against sound policy to suffer the vendor or mortgagor to remain in

possession, whether an agreement to that effect be or be not expressed

in the deed. It necessarily creates a secret incumbrance as to personal

property, when to the world the vendor or mortgagor appears to be

the owner, and he gains credit as such, and is thereby enabled to

practise deceit upon mankind. If the possession be withheld pur-

suant to the terms of the agreement, some good reason for it, beyond

the convenience of the parties, must appear ; and the parties must

leave nothing unperformed within their power to secure third persons

from the consequences of the apparent ownership of the vendor or

mortgagor. In support of my views on this subject, I have used the

language of Chancellor Kent, commenting on the case of Clow v.

Woods. In that case the Supreme Court of Pennsylvania decided,

that the delivery of the goods is held to be as requisite in the case of

a mortgage of goods, as in the case of an absolute sale under the

statute 13 and 27 Elizabeth, and that merely stating on the face

of the deed, that possession was to be retained, is not sufficient to

take the case out of the statute, even in the case of a mortgage of

goods.

Judgment reversed.

Breese and W. Thomas^ for appellant.

Lamhorn^ for appellees.

Kitchell v, Bkatton.

1 Scam. R., 300.

Appeal from Crawford.

1. A mortgage of personal property from a debtor to his creditor, which stipulates for possession In the mort-

gagee, is not fraudulent, nor need it be recorded under the statute of frauds as in cases founded upon a

good as contradistinguished from a valuable consideration.

2. If, notwithstanding the stipulation, the possession remains with the mortgagor, this is a fraud p&r S6 as to

creditors of the latter.

3. The plaintiff in error cannot attack an instruction which was favorable to his rights In the court below.

4. Where an instruction is erroneous, and the bill fails to show wherein it was an abstract proposition, the Su-

preme Court wUl indulge in no intendments in support of the judgment below, but will remand the cause

for a new tziial.

"Wilson, C. J,—In this case the question in the court below was
relative to the ownership of certain articles of personal property which

were levied on as the property of J. and P. Higgins, but which were

claimed by J. Kitchell, who produced and gave in evidence a deed

of mortgage from the Higgins to himself, of the property levied on.

The consideration of the deed, as appears from its face, was a debt due
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from the Higgins to Kitcliell. By the stipulations of the deed, Kitchell

was to have immediate possession of the property, but he was bound

to relinquish all title thereto upon the payment of his debt. Upon the

trial in the Circuit Court, the counsel for the appellant, Kitchell,

moved the court to instruct the jury that if they believed the mort-

gage was made upon consideration deemed valuable in law, that then

it was not necessary to record it. This instruction the court refused

to give ; but instructed the jury that unless they were satisfied from

the evidence, that the appellant had had, and hond fide remained in,

possession of the property, that then the mortgage was void, unless

recorded within eight months.

To these instructions, the appellant, Kitchell, by his counsel, ex-

cepted, and assigns for error, 1st, the refusal of the court to give the

instructions asked for ; and 2d, the giving the instructions which the

court gave. From the instructions asked for and refused, as well as

those given, it would seem that the court considered the conveyance

as coming within the provisions of that branch of the statute of frauds

and perjuries which renders void, as to creditors, all deeds made upon

consideration not deemed valuable in law, unless possession shall

remain with the donee, or unless recorded. This view of the case is

clearly erroneous. The deed to Kitchell is upon consideration deemed
valuable in law, and therefore excluded from the operation of that

branch of the statute which authorizes recording. The statute applies

to deeds for personal property, made upon good consideration only,

as distinguished from valuable^ and with respect to them, substitutes

possession for recording. In the instructions given by the court, there

was no error, except in that branch of it which recognized the alter-

native of recording as equivalent to possession in the mortgage, for

the purpose of giving validity to the deed. This is not the law ; but

inasmuch as it was an error favorable to the appellant, by making

valid his mortgage by either possession or recording, he has no ground

of complaint. Tlie refusal, however, of the court to give the instruc-

tions asked for, was clearly erroneous. But what would have been

the effect of those instructions, and whether, if given, a different result

would have been produced, depends upon a fact which is not disclosed

by any part of the record ; that is, whether the possession of the property

remained with the mortgagors, or, whethei- it passed, according to the

terms of the deed, to the mortgagee, and was by him retained. If the

fact was that the mortgagee took and retained possession of the pro-

perty, then the instructions asked for, had they been given, would

have entitled him to a verdict, and were therefore material. But if

the possession did not continue with him, the deed was by legal infer-
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ence fraudulent and void, and the instructions could not have availed

him. The rule governing conveyances of personal property, as laid

down in the case of Thornton v. Davenport and Henderson, decided at

this term of the court, is that " Unless possession shall accompany and

follow the deed," it is by legal inference fraudulent and void as to cre-

ditors. If, then, from the evidence in this case, it appeared that posses-

sion was taken and retained by Kitchell, and the transaction was other-

wise fair, his title to the property was valid. But if, on the other hand,

the property remained in the possession of the Higgins, its so remain-

ing rendered the conveyance fraudulent per se, because inconsistent

with the stipulations of the deed which gave the possession to Kitchell,

until the debt was paid.

The bill of exceptions should have stated the proof upon this point

;

but as it has not done so, the case is too imperfectly presented to enable

this court to say what should have been the decision below, or give

such judgment here, as that court ought to have given. The decision

of the Circuit Court is therefore reversed, the cause remanded, and a

new trial awarded, conformably to this opinion. The costs of this

court to be paid by the appellee.

Judgment reversed and remanded.
Ja/nney, for appellant.

/Scates and Field, for appellee.

Baldwin v. The People.

1 Scam. R., 304.

Error to Cook.

1. LsTDiCTMENT for Stealing a horse / evidence that the animal taken

was a mare constitutes no variance.

2. Indictment for feloniously " stealing, taking and carrying away "

a horse, etc., is supported by proof that the defendant led, drove or

rode away the animal. Judgment affirmed.

Colon, for plaintiff.

Gramjt, State attorney, for defendants.

Pkevo v. Latheop.

1 Scam. R., 305.

Appeal from Clark,

1. A BY parol, bargained and sold a parcel of land to B, for $400
on a credit of 1, 2, 3 and 4 years, payable in equal installments
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^^ with interest"—six years thereafter B gave his note to A for the

purchase money, but the parties disputed about the rate of interest,

and left that an open question for future adjustment—the note was

paid, and suit brought for the interest. Held, that the agreement to

pay interest was not void under the statute of frauds.

2. "Where the promise to pay the interest was made Aug. 26, 1832,

and the suit to recover it was instituted May 21, 1835. Held, that

the statute of limitations constituted no bar to the action.

3. Where there is no special agreement established as to the rate,

" interest''^ will be considered as payable at and after the per centum

fixed by law.

Judgment affirmed.
Eddy and D. J. Baker, for appellant.

Pearson, for appellee.

VicKEES v. Hell.

1 Scam. R., 307.

Error to Marion.

1. The overruling of a motion for a continuance cannot be assigned

for error.

2. Where an affidavit for a continuance sets forth material facts

which exist, and which the affiant affirms he can prove by absent

witnesses—the adverse party may, by admitting the facts, demand an

instant trial.

3. Quaere f On a motion for a continuance on account of the ab-

sence of a witness, who resides in a foreign country, the question of

diligence to compel his attendance, will depend upon the fact, whe-

ther a tender of legal fees was made to the absent witness.

Judgment affirmed.
Scales, for plaintiff.

Eddy, for defendant.

Buckmaster -y. Gkhndy.

1 Scam. R., 310.

ErTor to Johnson.

1. A plea ia a waiver of a demurrer to the declaration.

2. But if the Circuit Court sustain a demurrer to the defendant's pleading, on error, he may carry the demurrer
hack to the declaration.

8. Where a vendor covenants to execute and deliver a deed to his vendee, the latter is not bound to prepare
and tender the deed to the vendor for execution and delivery.
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4. A sealed instrument imports a consideration, and in an action upon a covenant to convey land, vendee the

is not bound to aver any other consideration in declaring upon the contract.

5. Quaere f Can a plea of no consideration be sustained to a declaration upon a covenant to convey land.

6. A want of consideration must be pleaded.

7. In covenant upon a bond conditioned to convey land, where a breach is averred and proved, the measure of

damages is the value of the land at the time the breach occurred, and not the consideration money and

interest thereon.

8. In cases where the covenant of the defendant is independent in its character, a simple breach constitutes a

ground of action, and the plaintiff need not aver any act or offer on his part.

9. In such a case a plea merely alleging a readiness to perform, is bad on demurrer. The defendant should

show an offer or some excuse for his omission.

Covenant upon a jpenal bond, made by Buckmaster to Grundy, in

the usual form, with this condition, " that if the above bound Nathaniel

Buckmaster shall make a general warranty deed in fee simple, to one

undivided third part of two hundred and sixty-seven acres and ninety-

seven hundredths of an acre, with the ferry thereunto belonging,

lying on the east bank of the Mississippi, opposite the mouth of the

Missouri, or just above it, being the tract or parcel of land the said

Buckmaster purchased of Thomas Carlin, to "William Grundy, by the

first day of September next, then the above obligation to be void

;

otherwise to remain in full force and virtue in law, as witness my
hand and seal this ninth day of January, 1819."

The defendant demurred to the declaration, which was overruled,

and the defendant then pleaded, 1. Performance. 2. A readiness to

perform, without averring an ofier to do so, and stating the time, place,

and circumstances in his plea. To the second plea the plaintiff de-

murred, and the court below sustained the demurrer. A trial was

then had upon the declaration, and plea, 'No. 1, which resulted in a

verdict and judgment for the plaintiff of $3,562. The errors

assigned were, 1, Overruling the demurrer to the declaration ; 2,

Sustaining the demurrer to plea No. 2 ; and 3, The rendition of the

judgment.

Wilson, C. J.—Owing to the earnest and somewhat confident man-

ner with which the counsel urged the sufficiency of the errors as-

signed, more care has been taken in their investigation, than from the

familiarity and frequent application of the principles upon which they

depend, they would otherwise have been entitled to. The first and

second assignment of errors may be considered together ; for the de-

fendant may be regarded as having abandoned his demurrer to the

plaintiff's declaration, by pleading over, after the declaration had

been sustained by the court
;
yet as the plaintiff's demurrer to the de-

fendant's second plea extends to the declaration, and brings that as

well as the plea under review—and as a defect in the declaration will

entitle the defendant to judgment, it will be proper to notice that first.
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One of the objections to the sufficiency of the declaration is, that it

does not aver that the plaintiff tendered a deed to be executed. The

next is, that it contains no averment that the plaintiff had paid any

consideration for the land, and consequently he was entitled to no

damages for a failure to convey. Neither of these objections are well

taken. The declaration is in the usual form in an action of covenant,

and by setting out the bond upon which suit is brought, sufficient is

shown to entitle the plaintiff to his action. 'No statement of con-

sideration is necessary, as the seal itself imports a consideration.

Under the statute it is true that the want of consideration may be put

in issue by a plea to that effect ; but this method of denial of the con-

sideration upon which the contract in this case was entered into, has

not been adopted by the defendant, and no other mode will avail him.

It is also argued that the exact sum actually paid, must not only be

averred, but proved ; and that the sum so paid, and interest, constitute

the measure of damages to be assessed by the jury. Tliough this may
be the rule in an action upon a warranty to recover back the con-

sideration in case of eviction, it is not the rule in an action of cove-

nant for a breach in failing to convey according to the terms of the

contract. In such case the value of the land at the time it is to be

conveyed (as established by evidence), is the true measure of damages.

As no exception was taken to the verdict in the court below, we must

presume that the damages given were warranted by the evidence.

The next objection to the declaration is, that it does not aver that

the plaintiff prepared and tendered to the defendant a deed for him

to execute.

The nature of the averments in a declaration depend upon the

character of the covenants contained in the deed upon which suit is

brought. Where they are dependent, it is essential that the plaintiff

should aver performance, or an offer to perform the agreement on his

part ; but where they are independent, performance on the part of the

plaintiff need not be averred. In this case the covenant of the defendant

is necessarily independent, as the deed contains but one, and that is, that

the defendant, Buckmaster, will make a general warranty deed to the

plaintiff by a day named. No act is to be performed by the plaintiff";

the undertaking of the defendant is absolute and unconditional, and

expressed in language so clear and unambiguous, as to admit of but

one inference as to what was the intention of the parties. To require

one party to do that which he has not engaged to do, but which the

other has, would be confounding all notions of justice and legal obliga-

tion. It was, therefore, unnecessary for the plaintiff to aver a tender

of a deed. For the same reason that the declaration is considered
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good, the defendant's second plea must be adjudged bad. His cove-

nant is unconditional and affirhiative, that he will, bj a day specified,

make to the plaintiff a deed, etc. A plea, then, merely alleging a

readiness to perform, furnishes no excuse for a non-j)erformance, when
unconnected with any apology for the omission. If by a subsequent

agreement between the parties, the time of performance had been

extended, or if by the act of the plaintiff himself, he had put it out of

the power of the defendant to perform his covenant, as if he had

remained beyond the limits of 'the State until the expiration of the

time fixed for tlie performance of the contract ; either of these facts,

properly pleaded, would have afforded an excuse to the defendant.

But as no such excuse is contained in the plea, the court very pro-

perly adjudged it bad.

With regard to the obligation of the vendee to prepare the deed

according to the English authorities referred to, it is to be observed that

those decisions were made with reference to the parties under a system

of conveyancing which has grown up there, and is well understood

;

but no such system exists here, and parties to a contract for the con-

veyance of land cannot therefore be supposed to have reference to it,

as regulating the duty of each, with respect to the preparation of the

title papers. Whatever, then, may be the practice in England, the

purchaser here is not bound to prepare and tender a deed to the ven-

dor, unless such obligation can be fairly inferred from the terms of

the contract.

Judgment affirmed.
Sample and Prickett, for plaintiff.

Eddy^ for defendant.

Davenpokt v. Fakrar.

1 Scam. R., 314.

Apjyeal froin Jo Daviess.

1. A widow is only endowable of estates of inheritance, either legal or equitable.

2. A widow is not entitled to dower in a preemption right of her deceased husband attached to land belonging

to the U. S.

8. A petition for the assignment of dower should aver all the facts which are requisite to establish the widow's

right. In other words she must aver—1, tlie seisin of her- husband at law, or In equity in the particular

parcel of land ; 2, her marriage ; and 8, his death.

4. The words " owner and proprietor'''' do not, in a petition for dower, import an estate of Inheritance.

6. Under our statute a widow is dowable of equitable estates of inheritance.

LocKwooD, J.—This was a petition filed by Sophia Farrar in the

Circuit Court of Jo Daviess county, to have her dower assigned to

her under the act entitled " An act for the speedy assignment of
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Dower and Partition of Real Estate^'' approved 6th February, 1827.

The petition states that Sophia Farrar is widow of Amos Farrar,

deceased, and that her husband, in his lifetime, was a joint owner

and proprietor with George Davenport and Russell Farnham, now
deceased, of the following described real estate, situate in the county

of Jo Daviess, namely, a tract of land situate at a place called the

" Portage," between the Mississippi and Fever Rivers, about four

miles below Galena, together with a farm and several buildings and

other improvements thereon erected, formerly occupied as a trading

establishment with Indians, by Davenport, Farrar, and Farnham.

Also three lots of ground in the town of Galena, which are particu-

larly described. The petition further states that Amos Farrar, her

said husband, continued to hold the above described premises jointly

with the said Davenport and Farnham, to the time of his death ; that

he left one child, an infant ; and that her dower in said premises has

not yet been assigned and set over to her, according to the intendment

of law.

A variety of proceedings was had in the court below, which it is

unnecessary to recite, and which resulted in a decree that Sophia

Farrar was entitled to dower in the tract of land and town lots men-

tioned and described in her petition. Numerous errors have been

assigned ; it will, however, be unnecessary to notice any but the fol-

lowing one, to wit, " That by the record it appears that the husband

of the appellee had no such estate in the premises, during coverture,

and at the time of his death, of which, by the law of the land, dower

could be assigned." By the second section of the act above recited,

it is declared, that " Every widow claiming dower, may file her peti-

tion in the Circuit Court of the county, against the parties mentioned

in the first section of the act, stating their names, if known, setting

forth the nature of her claim, and particularly specifying the lands,

tenements, and hereditaments, in which she claims dower, and pray-

ing that the same may be allowed to her," etc. Does tliis petition,

with sufficient clearness and certainty, set forth the nature of the claim

to dower ? To answer this question, it is necessary to ascertain what es-

tate a husband must have in land, to entitle his wife to dower therein.

At common law, a woman is entitled to be endowed of all the lands and

tenements of which her husband was seized in fee simple or fee tail

general, at any time during coverture ; and of which any issue which

she might have had, might by possibility have been heir. In addition

to this provision of the common law, the 49th section of the statute

relative to wills and testaments, executors and administrators, and the

settlement of estates, provides, " Tliat equitable estates shall be sub-
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ject to the widow's dower, and all real estate of every description

contracted for by the husband in his lifetime, the title to which may
be completed after his decease." By the phrase " equitable estates,"

in this statute, we understand equitable estates of inheritance. The
legislature, in making this alteration of the common law, could not

have intended to embrace any estate less than an estate of inheritance
;

because estates for years are subject to the payment of debts, and on

distribution of the surplus of the personal estate, the widow comes in

for her third of that surplus, including estates for years. Does, then,

this petition show that the husband of the petitioner was seized of the

lands and lots mentioned thereing in fee simple, or fee tail general ?

The only words in the petition, explanatory of the nature of the estate

of the husband, are, that he was joint owner and proprietor, with

others, of the land and lots. These words do not technically, nor by
common usage, describe an estate in fee simple or fee tail, but are

general words applicable to the possessors of all estates, and may
mean estates for years, or for lifa as well as estates of inheritance.

When a party comes into a court of justice, it is incumbent upon him
to exhibit a right to recover, in clear and lep-al language, otherwise

the court cannot grant the relief sought. There should be nothing

ambiguous or doubtful in the nature of the right claimed. When
certain words obtain in law a particular signification, and are always

used to express a given idea, they become technical ; and a willful or

unnecessary departure from them ought not to be tolerated by courts

of justice, unless the substituted words express the same idea, and are

equally limited in their signification. The petitioner, then, not having

set forth by words known to the law, that her husband was seized of

such an estate of inheritance as was necessary in order to entitle her to

dower in the premises, but having used words that are of such general

signification as to include other estates than those of inheritance, has

failed to bring such a case before the court as to entitle her to recover.

If the petition relied upon the equitable estates mentioned in the statute,

it still would have been necessary to state such facts as would show that

her husband had such an equity as is contemplated by the statute.

The court being of opinion that the petition is insufiicient to justify a

claim for dower, might refrain from expressing an opinion upon other

questions that were argued in this cause ; but as it is probable that

new proceedings may be instituted, if no opinion is given upon what
are probably the merits this cause, they deem it advisable to state

their views, as to the question whether a right of preemption under
the laws of Congress, is such an estate in the husband, that a widow
can be endowed of it. A preemption interest in land, is unknown
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to the common law. Does then a preemptioner under the acts of

Congress, possess, in law or equity, an estate of inheritance ? It would

seem to be sufficient merely to state the question, to answer it in the

negative. "What is his right ? It is a right to purchase at a fixed

price, within a limited time, in preference to others. K he is either

unable or unwilling to purchase at the price, or by the time men-

tioned in the law, the land can be sold to others, and the preemptioner

turned out of possession as an intruder. These conditions annexed to

his possession, clearly show that his interest is only temporary, and

may never ripen into an estate of inheritance. While, therefore, the

preemptioner remains in possession, his estate cannot be considered

of a higher nature than an estate for years, and consequently the

widow cannot be endowed of it.

Cowles and T. Drummond^ for appellants.

Pearson^ for appellee.

Judgment reversed.

tv-HOISSER V. IJaEGEAVE.

1 Scam. R., 317.

l^rror to Gallatin.

1. The act of Sept. 17, 1S07, enacted by the Territorial Legislature of Indiana relative to the indenturing and

registering of negroes and mulattoes, was repugnant to the ordinance of Congress for the government of

the Northwestern Territory, ordained July 18, 17S7, and therefore void.

2. But the constitution of Illinois, of August 26, 1818, confirmed such indentures as were entered into between

the master and slave, if they were entered into in conformity with the provisions of the act of 1807.

3. The act of 1807 required that the indenture should be entered into within thirty days from the time the ne-

gro or mulatto was brought into the territory.

4. Where a negro came into Illinois in 1816, and did not enter Into indentures with his master until Aug. 15,

1818, a few days before the adoption of the Illinois constitution, such indentures are void, and the negro

free.

5. No presumptions arising out of lapse of time will destroy the presumption of freedom, when a person of

color asserts his right as a free man.

6. The right of a negro to freedom may be tried in an action of trespass for assault and battery and false im-

prisonment, against his pretended master.

g
Wilson, C. J.—^This action, for an assaidt and false imprisoninent,

was brought by the defendant in error, Barney Hargrave, a colored

man, against John Choisser (who claimed the defendant in error

as an indentured servant), to try his right to freedom. Upon the trial

in the Circuit Court, judgment was rendered in favor of Barney Har-

grave, from which judgment Choisser has appealed. The facts in the

case, as admitted by the parties, are, that Barney " was brought into

the Territory of Illinois at or before 1816, but that he was not inden-

tured or registered until the 15th day of August, 1818," when he was

indentured to Willis Hargrave, who transferred him to A. G. S.
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Wight, and he to Choisser. The indentures and subsequent transfers

are all in point of form according to the statute of the territory. The

only question is, whether a compliance with the forms prescribed by

the statute, does, under the circumstances of this case, give to Chois-

ser a valid title to the services of Barney, according to the tenure of

the indentures. By the Ordinance of Congress for the government

of the territory northwest of the Ohio, passed in 1Y87, it is declared,

" There shall be neither slavery nor involuntary servitude in said

territory, otherwise than for the punishment of crimes, whereof the

party shall have been duly convicted." Notwithstanding the prohi-

bition of this ordinance, an act of the territory of Indiana, passed in

1807, and which was continued in force here, provides "That it shall and

may be lawful for any person being the owner or possessor of any

negroes or mulattoes, of and above the age of fifteen years, and owing

service or labor as slaves in any of the States or territories of the

United' States, or for any citizens of the said States or territories pur-

chasing the same, to bring the said negroes or mulattoes into this

territory," and " The owners or possessors of any negroes or mulat-

toes, as aforesaid, and bringing the same into this territory, shall,

within thirty days after such removal, go with the same before the

clerk of the Court of Common Pleas of the proper county, and in

presence of said clerk, etc." The owner and the slave shall agree

upon the time the slave shall serve his master, and the clerk shall

record such agreement. But if the negro shall refuse to enter

into this agreement, then the master is authorized within sixty

days to remove him from the territory. This act of the territorial

legislature is clearly a violation of the ordinance of Congress of 1787,

and consequently void. But by the 3d section of the 6th Article of

the Constitution, it is declared, that " Each and every person who
has been bound to service by contract or indenture heretofore exist-

ing and in conformity with the provisions of the same, without fraud

or collusion, shall be held to a specific performance of their contracts

or indentures, and such negroes or mulattoes as have been registered

in conformity with the aforesaid laws, shall serve out the time ap-

pointed by said laws."

By this provision of the Constitution, it is contended that Choisser's

title to Barney, as an indentured servant, is recognized and confirmed.

But to sustain this position, it must appear that the territorial statute

has been complied with. The Constitution confirms only those inden-

tures that were made in conformity to the act of 1807, and one of the

essential requisites to the validity of an indenture under that act, was,

that it be made and entered into within thirty days from the time the

22
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negro or mulatto was brought into the territory. This requirement

has not in the present case been complied with. It appears both

from the depositions and the admissions of the parties, that Barney

was brought into the territory " at or about the year 1816, but that

he was not indentured or registered until the 15th of August, 1818,"

thus leaving an interval of at least eighteen and a half months be-

tween the time when he was brought into the territory, and the time

when he was indentured. This circumstance is conclusive against the

claim of Choisser, and no inference in favor of the regularity of the

indentures can be drawn from the lapse of time, in contradiction to

the admitted facts.

JudgTnent affirmed.
Gatewood, for plaintiff.

£ddy and Robinson^ for defendant.

McKinstry v. Pentstotee.

1 Scam. R., 319.

Appeal from Cook.

1. Plea in abatement alleging a misnomer of the defendant—demurrer thereto—demurrer overruled—lear©

to reply—replication filed— issue thereon—verdict and judgment for plaintiff—judgment reversed.

2. The judgment upon overruling a demurrer to a plea in abatement must be peremptorily for the defendant.

If the demurrer is sustained, respondeat ouster is the proper judgment to award.

3. It is error in the Circuit Court to permit a plaintiff to reply to a plea in abatement after overruling his de-

murrer thereto.

4. The Supreme Court will not sanction an arbitrary and illegal exercise of discretionary power by an inferior

court, nor will it carry the doctrine of discretion further than prior cases have i; iablished it.

5. No costs allowed upon an issue of law.

LocKWOoD, J.
—

^This was an action of trespass on the case, brought

by Pennoyer and others against McKinstry. The defendant below in

proper person pleaded in abatement, a misnomer of his name, and
prayed judgment of the writ that it be quashed. To this plea the

plaintiffs below demurred, and defendant joined in demurrer. After

argument in the Circuit Court, the demurrer was overruled, where-

upon the plaintiffs moved the court for leave to answer over to the

defendant's plea, which was granted ; the granting of which motion

was excepted to by the defendant's counsel, who moved for final

judgment on the demurrer. Granting leave to the plaintiffs below,

to reply, and the refusal to give final judgment on the demurrer, are

among the causes assigned for error.

The question arising from this assignment of error is, whether the

decision of the Circuit Court on the demurrer was final, or had the

court a discretionary power to grant the plaintiffs leave to answer
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over. The rule laid down in the books of practice and pleading is,

that when a plea in abatement is regularly put in, the plaintiff must

reply to it, or demur. If he reply, and an issue in fact be thereupon

joined, and found for him, the judgment is peremptory, quod recu-

Ijeret / but if there be judgment for the plaintiff on demurrer to a

plea in abatement, or replication to such plea, the judgment is only

interlocutory, qyiod res])ondeat ouster. The judgment for the defen-

dant on a plea in abatement, whether it be an issue in fact or in law,

is that the writ or bill be quashed ; or if a temporary disability or

privilege be pleaded, that the plaint remain without day until, etc. On
an issue in fact the defendant is entitled to costs, but not on an issue

in law.

According to the principles above laid down, the Circuit Court,

upon overruling the plaintiffs' demurrer to the defendant's plea in

abatement, should have given judgment that the writ be quashed.

This is conceded to be the law in the written arguments presented to

this court by the defendants in error ; but they contend that the

Circuit Court might in its discretion permit the plaintiffs below to

amend by taking issue on the plea in abatement. This doctrine of

discretion ought not to be carried too far. It tends to produce con-

tradictory decisions in the Circuit Courts, without power in the ap-

pellate tribunal to correct error, and thus produce uniformity. This

court, therefore, cannot extend the doctrine of discretion further than,

previous decisions have done, unless it be where, from the nature of

the case, the court must necessarily have a discretionary power. As
neither the books of practice or adjudged cases, as far as they have

come to our knowledge, recognize any such discretion in the court, as

is claimed in this case, the judgment below must be reversed, with

costs of reversal, and a judgment entered in this court, that the suit

be quashed. As this was a decision on an issue in law in the Circuit

Court, no costs of defence in that court are given.

! Judgment r&oersed.

Grant and Scates, for appellant.

Spring^ for appellees.

Ceain v. Bailey.

1 Scam. R., 321.

Error to Tazewell.

1. On appeals from the Probate to the Circuit Court, the bond
must be payable to the people, etc., a bond to the appellee is void,

and the appeal may be dismissed.
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2. QiccBre f It is discretionary with the Circuit Court to permit the

apjDeal to be perfected by the filing of a new appeal bond.

3. Discretionary power will not be reviewed in the Supreme

Court.

Stone and Walker^ for plaintiff.

Browning and Stuart., for defendants.

Judgment affi/rmed.

Smith v. Hilemaj!?.

1 Scam. R., 323.

Error to Union.

1. The statute of 1827 in reference to the sale of lands to pay Intestate debts, was silent as to the county in

which the administrator should file Ms petition. Therefore under this act the Circuit Court of the county

in which the land is situate has jurisdiction. Under the act of 1829, the application must be made to the

court of the county in which letters of administration were granted.

2. The statute requires an administrator's deed to " set forth the order of sale at large" an omission to do so

renders the deed void.

8. A recital of the substance of the order is insufficient, a literal compliance with the requirements of the sta-

tute is essential to the validity of the deed.

4. If the administrator's deed is void upon its face, it may be attacked collaterally in an action of ejectment.

5. The court in granting an order to sell land to pay intestate debts, cannot authorize payment in any other than

gold and silver coin or other legal currency ; an order substituting any other medium of payment is void-

able by appeal or writ of error, or by bill of review, but cannot for this reason be impeached collaterally.

6. Special statutory powers affecting real estate, must be strictly pursued and so appear upon the face of the

proceedings, or the power is not well executed.

Smith, J.—^This was an action of ejectment brought by the heirs of

J. Weaver, deceased, for the recovery of the possession of a quarter

section of land in Union county, sold by the administrators of Weaver,

and purchased by the father of the defendant, Hileman, and devised

to the defendant. There were separate demises laid from each heir,

and a plea of not guilty; a verdict and judgment for defendant. The
cause is brought to this court on a writ of error. During the pro-

gress of the trial, a bill of exceptions was taken to the opinion of the

Circuit Court in admitting the petition, proceedings, and judgment of

the Circuit Court of Union county some years previous, under the

laws relative to the sale of the real estate of intestates, whose personal

estates were insufiicient to pay the debts of such intestates, and the

evidence of such sale, and the deed made to Jacob Hileman, the pur-

chaser, at such administrators' sale. Under the exceptions taken,

the counsel for the plaintiffs in error, now make the following points

for the consideration of this court, and assign the same for error :

1st. The Circuit Court erred in permitting said defendant to read-

to the jury the order of said Circuit Court, directing the sale of the

land in question.

2. The Circuit Court erred in permitting the said defendant to read
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in evidence to the jnrj, the paper purporting to be a deed from the

administrators of Weaver, deceased, to Jacob Hileman, deceased.

3d. The deed is defective and void, because it does not set forth the

order of sale at large.

4th. It does not show a sale made according to the order of the

court.

5th. The order of sale authorizing the notes of the State Bank of

Illinois to be received in payment, was unauthorized, and the court

had no legal power to make such order.

6th and 7th. The application for the order of sale was not made in

the county in which letters of administration were granted.

The preceding objections seem to resolve themselves, except that

made under the fifth head, into two, and are embraced in them.

1st. That the application for the order to sell the lands was

addressed to a tribunal having no legal cognizance of the subject.

2d. That the deed does not conform to the prerequisites of the law
giving the form and mode of conveyance.

The first objection is not tenable. The act of 1827, under which

the proceedings were had, does not, like the act of 1829, require that

the application should be made to the Circuit Court of the county " in

which administration shall have been granted." The application is

not restricted, and as it was made to the Circuit Court of the county

where the lands lie, we perceive no objection to the power of the

court to direct the sale on the score of jurisdiction. On the second

point it seems very clear that the deed is not conformable to the

statute. The words are imperative. The 6th section of the act of

1827, declares that " the conveyance for the same shall set forth such

order at large." The reason of this precision we are not at liberty to

inquire into, nor what the supposed necessity may have been in the

opinion of the legislature for its adoption. It is sufiicient to perceive

that a recital of the substance of the order, is not a compliance with,

or an observance of the act. A special power granted by statute,

affecting the rights of individuals, and which divests the title to real

estate, ought to be strictly pursued, and should appear to be so on the

face of the proceedings.

In the present case, the contents of the order are not set forth in the

deed ; there is a mere recital that the sale had been made in pursu-

ance of the order of the court, but what the terms of that order were,

is nowhere declared in the deed. It cannot, then, be doubted that the

omission to set out the order is fatal.

The order as to the description of funds to be received under the sale,

was irregular. The court could only direct a sale to be made for the
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legal currency of the State. None other could be recognized ; and

the direction to take payment in notes of the State Bank of Illinois

was not warranted by law.

The proceedings of the Circuit Court of Union comity, in relation

to this order, were not, however, absolutely void for that cause, but

voidable only. The defendants might reverse the proceedings for the

error, but still the record of them for that cause was not inadmissible

as evidence.

But the deed ought not to have been admitted as evidence, and

the decision of the Circuit Court by which it was admitted, was
clearly erroneous.

Judgment reversed.

D. J. Baker and Eddy^ for plaintiflf.

Dougherty^ Gatewood and Scates, for defendant.

KxNMAN V. Bennett.

1 Scam. R., 326.

Appeal from Pike.

1. "Where the Circuit Court dismisses an appeal from a justice, foi

want of jurisdiction, the order for costs should be against the

appellant.

2. Where the appeal is dismissed on the motion of the appellant,

the judgment should be against him for the costs.

3. Where the record of the Circuit Court fails to show the reason

why an appeal was dismissed, if the judgment is against the appellee

for costs, the Supreme Court will reverse the judgment.

Judgment reversed.

Wheeler, for appellant.

Whitney, for appellee.

Aiken v. Deal.

1 Scam. R., 327.

Motion to set aside a default rendered hy the Circuit Court of Peoria.

1. The Supreme Court will not entertain a cause unless it comes

before it in the mode provided by law.

2. The Supreme Court has no original jurisdiction to set aside a

default rendered by an inferior court.

Motion denied.

Southwich^ for plaintiff.
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Hurley v. Marsh.

1 Scam. R., 329.

Error to Hancock.

1. In trespass for an assault, etc., the venue is transitory.

2. Where in such action the declaration averred, that the assault

was committed " at Montebello, in the county of Hancock, etc,"

proof that the assault took place five miles from Montebello, will sus-

tain the allegation.
^t)"-

Whitney^ for plaintiff.

Ralston^ for defendant.

Judgment reversed.

Doe v. Spkiggins.

1 Scam. R., 330.

JErrm' to Jo Da/v>ie8S.

Where parties waive a jury, a bill of exceptions will not lie to the decision of the court, although the parties

8U80 agree prior to the submission that either may except as if a jury had been called.

LocKwooD, J.—^This was an action of ejectment brought in the Jo

Daviess Circuit Court, to recover the possession of a lot of ground in

the town of Galena. The cause was tried by the court, by consent of

parties, without a jury, and it was agreed by the parties, " That both
843
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or either party should have the same right to except, as if this cause

were tried by a jury."

A bill of exceptions was taken by the plaintiff on the trial, by which

it appears that testimony was given by both parties on the question

raised on the trial, whether a deed purporting to have been executed

by Spriggins to Ballingall, had been duly delivered. The court was

of opinion that there was not sufficient proof of the delivery of the

deed, and nonsuited the plaintiff. This decision the plaintiff assigns

for error.

The point presented in this case for our decision, is whether a bill

of exceptions will lie to the opinion of the court, where the court

hears the testimony on both sides, and then decides according to the

weight of testimony ? Had this cause been tried by a jury in the

ordinary mode, the bill of exceptions would not have been signed.

The judge neither received improper, nor rejected proper testimony,

and as there was no jury, there was no misdirection on a point of law.

The bill of exceptions, then, according to the decision of this court in

the case of Swafford v. Dovenor. decided in February, 1835, was im-

properly allowed.

Judgment affirmed.

Bigelow^ for plaintiff.

Gatewoody for defendant.

Gaeeett 1). Phelps.

1 Scam. R., 331.

Error to Madison.

1. The return upon a summons is the only legal evidence of service,

and where no such return appears upon the writ, it is error to take

judgment by default.

2. A recital in the record that a party was served with process is

insufficient to sustain a judgment by default.

3. A plaintiff acts at his peril in entering a default, and must see to

it that he is in a technical position to justify his action.

Judgment reversed.

Semple, for plaintiff.

J. B. Thoma^^ Kn^um^ and Prickett, for defendant.
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Hull v. Blaisdell.

1 Scam. R., 332.

Error to Madison.

1. A JUSTICE has no jurisdiction in suits commenced bj attach-

ments, where the demand exceeds $30.

2. If the justice issues an attachment for a greater sum than $30,

he is a trespasser.

3. A constable who executes the process in such a case, is likewise

a trespasser.

4. Where a record or other writing is not the foundation of the

action, a variance is immaterial.

Judgment reversed.

Cowles, for plaintiff.

Gaekett v. "Wiggins.

1 Scam. R., 335.

Error to Franklin.

1. Courts will not give a retro-active effect to a statute, even when it is not repugnant to the Constitution, unless

the words of the law are clearly expressed.

2. The law in force at the time land was sold for taxes, must govern as to the form and effect of the tax

deed.

8. Under the revenue law of 182T, a tax deed is not prima facie evidence of title in the grantee, (a)

4. Under that law the purchaser must show a strict compliance with its requirements.

Wilson, C. J.—^This was an action of ejectment brought bj Wiggins

against Garrett, to recover the possession of a tract of land which was

sold to him by the auditor of public accounts, as the property of Gar-

rett for the nonpayment of taxes. On the trial, Wiggins adduced in

support of his title, a deed from the auditor, executed in the form

prescribed by law, and upon this evidence of title, submitted his

cause. The defendant's counsel then moved the court for several in-

structions as to the law applicable to the case, and the insufficiency

of the plaintiff's evidence of title ; all of which the court refused, and

upon motion of the plaintiff's counsel, gave instructions directly op-

posite to those asked for by the defendant, as follows

:

1st, That the statute in force at the time of the execution of the

auditor's deed, and not that which was in force at the time of sale,

was the one applicable to the case.

2d. That the auditor's deed is evidence of the regularity and legality

of the sale, and in the absence of proof of any other title, the jury

must find for the plaintiff, Wiggins.

These instructions were excepted to by the defendant on the trial,



346 SUPREME COURT OF THE STATE OF ILLINOIS.

Garrett v. Wiggins.

and are now assigned for error. Some otlier errors were also assigned,

which it is considered unnecessary to notice. In order to understand

the effect of the first branch of the instructions given by the court, it

is necessary to recur to the order of time in which the differ^t acts

connected with the plaintiff^s title were performed, and also to the

different legislative provisions upon the subject.

The sale to "Wiggins was made on the 17th day of January, 1829

;

but the deed was not executed till 1831, after the revenue law of

1829, which had repealed that of 1827, had gone into operation. This

last statute is essentially different from the preceding one, upon the

same subject, and it is contended, dispenses with proof, on the part of

the purchaser at an auditor's sale, of the pre-requisites of the statute.

But we are not called upon in this case to give a construction to that

statute, as I am clearly of opinion that it is tiot applicable to this case.

"Without the clearly expressed intention of the legislature, courts will

not give to a law a retrospective operation, even where they might do

so without a violation of the paramount law of the Constitution ; but

no such intention can be collected from the law of 1829. Its language

and objects are prospective. It relates only to contracts and proceed-

ings under its provisions, and cannot by a fair construction be so

extended, as to interfere with, or impair, prior contracts, rights, or^

obligations. The fact of the deed's not having been executed till after

the statute of 1829 went into operation, has no influence upon the

character of the transaction. The statute under which the sale was

made, gave to the purchaser, at his option, the privilege of demand-

ing from the auditor a deed immediately, or of taking a certificate of

purchase, and waiting for his deed till the expiration of two years. In

either case the form of the deed was the same ; either would contain

the same reservation in favor of the right of redemption, which by the

law was two years, where the owner was of age, and in the case of

an infant, one year after he became of age. If the purchaser, "Wig-

gins, had demanded and received his deed at the time of sale, I presume

it would not be contended that a subsequent law would change its

effect and operation. Upon what principle, then, can his situation be

different from that of other individuals who purchased at the same

time and upon the same terms, but whose deeds were executed earlier.

They certainly are all upon the same footing. The auditor's sale

constituted a contract between the State and the purchaser, which

in connection with the then existing law, determined the rights and

obligations of the parties. The certificate of purchase in the one

instance, and the deed in the other, are but the evidence of the con-

tract, and that must be construed with reference to the law in force
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at the time it was entered into. A different rule would substitute

the varying will of after legislatures, for the intention and stipulations

of contracting parties. The statute of 1827, then, being the law

applicable to this case, its construction presents the next point for

consideration. It is a settled principle of the common law, that a

party, claiming title under a summary and extraordinary proceeding,

must show that all the indispensable preliminaries to a valid sale,

which the law has prescribed, in order to give notice to those inter-

ested, and to guard against fraud, have been complied with, or the

conveyance to him will pass no title. The auditor's authority to make
the sale under which the plaintiff claims title, is one of this class. It

is therefore incumbent upon him to prove that all the pre-requisites

to a legal exercise of that power have preceded it, or he must show

that the statute under which the auditor acted has dispensed with the

proof of those pre-requisites, or inferred them from the deed of con-

veyance. In examining the law conferring the authority, and pre-

scribing the manner of selling the land of non-residents, for the non-

payment of taxes, it will be perceived that the tax upon land is

required to be paid by the first day of August annually, and that the

auditor is required, as soon thereafter as practicable, to make out and

publish a descriptive list of all lands upon which taxes are due, after

which he is required, at the time and place specified, to " sell all the

lands advertised as aforesaid, on which the taxes and costs shall remain

unpaid." The purchaser at this sale, shall, at his option, be entitled

to receive a certificate of purchase or a deed. " "Which deed (the law

says) shall vest in the purchaser a perfect title, unless the land shall

be redeemed according to law, or tlie former owner shall show that

the taxes, for which it was sold, had been paid as required by law, or

that the land was not legally subject to taxation."

This act will not, by any fair construction, warrant the opinion that

the auditor, selling land without authority, could, by his conveyance,

transfer the title of the rightful owner. It is admitted that it is com-

petent for the law-making power to change the rule of evidence, and

declare, by an arbitrary rule, that from the proof of certain facts,

others shall be presumed. This statute has done so to some extent.

Under it several preliminary facts to a legal sale by the auditor, are

inferred from his conveyance, and the responsibility of proof shifted

from the purchaser to the original owner. But the publication of notice

of sale by the auditor, as required by law, is not one of those facts

inferred from his deed, nor is the proof thereof thrown upon the

former owner. The duty of the auditor to publish this notice is

imperative ; his authority to sell is limited by the express words of
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tlie law to " the land advertised as aforesaid," and as tlie rule of law

which required the purchaser to show the performance of this pre-

requisite, was not changed by the act of 1827, he should, therefore,

have adduced evidence to that effect. Without proof of this fact, the

auditor's deed was not evidence of the regularity and legality of the

sale, and consequently conveyed no title to the purchaser, Wiggins,

who was the plaintiff below.
Judgment rmersed.

Scales, for plaintiff.

JEddy and Gatewood, for defendant.

(a) Decisions under the Revenue law of 1827, as to the validity of tax titles, Hill v. Leonard, 4 Scam. R.,

140 ; Irving v. BrowneU, 11 HL R., 402.

Pickering v. Okaijge.

1 Scam. R., 338.

Error to Edwards
The owner of a ferocious or mischievous dog, who suffers him to run at large, with a knowledge of his vicious

propensities, is liable for all injuries which occur by reason thereof to the person or property of an-

other.

Smith, J.—This was an action on the case brought by Pickering, to

recover damages for the destruction of a certain number of sheep and

lambs, alleged to' have been killed by the dogs of Orange. The

declaration contains three counts. The first alleges that the dogs

were accustomed to hunt, chase, bite, worry, and kill sheep and

lambs, the defendant well knowing their propensities and habits.

The second sets forth the killing of the sheep and lambs ; that the

dogs were of a mischievous and ferocious disposition, and accustomed

to bite, hunt, chase, worry, and kill sheep, the defendant, well know-

ing, etc. The third count is the same, with the additional allegation,

that the dogs were also accustomed to kill hogs, cattle, and other live

stock, in addition to sheep.

Issue was joined on the first and second counts, and a demm-rer

interposed to the third. The Circuit Court sustained the demurrer to

the third count, and gave judgment for costs. On the trial of the

cause, the plaintiff offered to produce evidence that the dogs of the

defendant were of a ferocious and mischievous disposition, and accus-

tomed to bite and worry men and hogs, which being objected to by
defendant's counsel, was rejected by the court, to which decision the

plaintiff excepted. The errors assigned are that the Circuit Court

erred in sustaining the demurrer, and in rejecting the evidence

offered. Beth errors are well assigned. The third count is sufiicient

in every particular. The grounds of action, in cases of the present
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kind, are the vicious and dangerous habits and propensities of the ani-

mals kept by the owner, and his negligence in not taking proper care

to prevent tlie commission of injury by them, after a knowledge of

their propensities and habits. This has been assigned in the counts,

as well as the particular acts done ; and the count is not vitiated by
tlie averment that the dogs were accustomed to attack and kill other

animals, than those alleged to have been killed. The evidence offered

was competent. It tended to prove the issue, and was therefore ad-

missible ; and it ought to have gone to the jury. Besides, the ground

of the action being the ferocious and mischievous habits of the dogs

of the defendant, and his knowledge thereof, and want of care in not

restraining them, but permitting them to go at large, it was compe-

tent for the plaintiff to show their vicious habits by proof of the attack

by them on other animals than the particular ones named in the

declaration. The rule of evidence on this point is well settled. It

has been held that it may be shown that if the animal had once done

mischief in the destruction of one kind of animals, and the owner per-

mit it to go at large, he will be held answerable for other injuries

afterward done by the same animal, though of a different kind

from that before done, if he knew of the commission of the previous

injury.

Judgment reversed.

Ficklin^ for plaintiff.

Wehh. for defendant.

Aeenz v. Eeihle.

1 Scam. R., 340.

Appeal from' Morgan.

1. Where the parties waive a jury and try the cause by the court,

a bill of exceptions will not lie, though the parties consent in

writing.

2. A party cannot assign for error a decision which is not to the

prej udice of his rights.

3. A judgment is binding upon parties and privies.

4. A trial of the right of property under the statute is conclusive

upon parties and privies.

Judgment affirmed.
Walker and J. B. Thomas^ for appellant.

Wm. Thomas, for appellee.
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Grimsley V. Klein.

1 Scam. R., 343.

Appeal from Sangmnoi\^

L A landlord who has distrained his tenant's goods, can be a claimant in a trial of the right of property un-

der the statute.

2. A lease cannot be read in evidence unless made between the parties to the record, unless its execution !a

proven.

Wilson, C. J.—The record shows that Klein, as the landlord of

Bailej, distrained the goods of Bailey for rent due. Those goods

were afterward taken in execution at the suit of Grimsley and Lever-

ing, and upon the trial of the right of property between Klein, the

landlord, and Grimsley and Levering, the execution creditors, Klein,

in order to prove the indebtedness of Bailey to him for rent, and his

right of property by virtue of his distress, was permitted to read in

evidence, without any proof of its execution, a lease from him to

Bailey. The reading of the lease was objected to by the counsel of

the appellants, but tlie court overruled the objection, and after hear-

ing all the testimony in the cause, gave judgment in favor of the aip-

pellee.

Upon what ground the introduction of the lease, as evidence in the

case, was sought to be excluded, does not appear from the bill of ex-

ceptions
; but inasmuch as it professes to contain all the testimony

given in the cause, and as there appears to have been no proof of the

execution of the lease, we are bound to say that the court erred in

overruling the motion to reject it. Under the statute a party to a

written agreement upon which suit is brought, or which is relied upon

by way of defence, or set-off, cannot deny its execution except under

oath. This statutory provision, it is clear, is not applicable to the

present case. The appellants' names were not signed to the lease,

nor were they any way privy to it ; they therefore had a right to

require proof of its execution ; and the party offering it was bound to

make such proof before it could be legally given in evidence.

Judgment reversed.

Stua/rt and McConnel^ for appellants.

MoCoNNEL V. WiLOOX.

1 Scam. R., 344.

Error to Cook.

1. This cause arose upon an agreed case in the nature of a special verdict.

2. The history of the public landa in the Northwest Territory, the settlements and preemptions thereon, tbs
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military reservations claimed by the Federal Government and the local laws of Illinois relating to the

public lands within the limits of the State, were fully discussed and decided In this cause.

8. The facts in this particular case are detailed in the opinion of the court.

4. The only question in the case was, whether a preemption right could exist, under any circumstances, upon
a tract of land which the Federal Government claimed as a military reservation, under an order of the

Secretary of War, made and issued prior to the claim of the preemptor.

6. The decision of the local land officers as to the validity of a preemption right, is conclusive evidence in be-

half of the preemptor.

6. By order of the chief land officer of the Federal Government, reserved lands were colored according to

their boundaries upon the maps and plats of the department, to indicate the reservation. The land In

question was not so colored, therefore the tract described in this record was not reserved from sale on pre-

emption.

7. A reservation in a Presidential proclamation for the sale of public lands in a particular land district, must

state the reservations and must be construed strictly.

8. This is a government of law, and all legislative, executive, and Judicial acts can be sustained only when
supported by the Constitution and laws of the country.

9. A reservation of public land from sale, because it is necessary for military purposes, must be explicit, and rn

conformity with law, and must be essential for the uses for which it was reserved.

10. The President of the United States is the chief of the executive department of the Federal Government,

and the acts of his subordinates are, in law, his acts, but his and their acts must be in conformity with the

legislation of Congress in order to sustain their validity.

11. The executive department of the Federal Government have no power to reserve the public lands, in mar-

ket, from sale, unless they are expressly authorized to do so by act of Congress.

12. Military reservations are temporary in their character, and when there is no longer a necessity for their use

for military purposes, they are subject to the preemption laws of the United States.

13. Construction of a reservation in a President's proclamation of sale. Such reservation must be interpreted

strictly.

14. The presumption of law is that the President of the United States performs Us public duties.

15. The definition and characteristics of fraud are specifically set forth in this opinion.

16. The legislature of Illinois have power to determine the evidence of title, legal, equitable or inchoate, to

lands which the Federal Government are under obligations to convey to one of her citizens.

Smith, J.—This was an action of ejectment, commenced in the Cir-

cuit Court of Cook county, to recover possession of a part of the S. W.
fractional quarter of Section 10, T. 39 N., R. 14 E., on which Fort Dear-

born is situated ; and was submitted for the decision of the Circuit

Court upon an agreed case, in the nature of a special verdict. The Cir-

cuit Court, after mature examination of the various points presented in

the case, and deliberation thereon, delivered an opinion, in which it

decided that the entry and purchase by Beaubien, of the tract of land

in question, under the preemption act, was valid and legal in every

respect ; but that, for the reason given in its opinion, which will be

examined hereafter, he could not assert his right against the " United

States in the present/brm of action," and accordingly rendered judg-

ment for the defendant.

To revise this judgment, the present writ of error has been pro-

secuted.

The principal and direct error relied on by the plaintiff, in this cause,

is this portion of the decision of the Circuit Court, and it might, per-

haps, be sufficient to merely review the grounds upon which that part

of the decision has been predicated ; but as the case is marked with
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facts wliicli bring into discussion principles of a peculiarly interesting

and important character, it lias been considered more necessary and

proper, to examine the whole case as presented by the record. And
here it may not be amiss, in the consideration which is to be bestowed

upon it, and to a correct elucidation of the respective rights of the

parties to the controversy, to recur very briefly to a review of the

history of the public lands in the western States. The whole terri-

tory north of the river Ohio, and west of Pennsylvania, extending

northwardly to the northern boundary of the United States, and west-

wardly to the Mississippi River, was claimed by Yirginia ; and she

insisted that the same was within her chartered limits. During the

war of the Revolution, her gallant troops, under the command of

George Rogers Clark, conquered the country, and she came into the

possession of the French settlements at Yincennes, and those situated

on the Mississippi River. The States of Massachusetts, Connecticut,

and Xew York also claimed considerable portions of the same territory.

Many of the other States, whose limits contained but a very small

portion of waste and uncultivated lands, contended that a portion of

the immense body of waste lands lying within the territory claimed

by Yirginia and the other States who liad advanced their respective

claims to the same, ought to be appropriated, as a common fund, to

pay the expenses of the war. Congress, with the desire and hope of

composing these conflicting claims and opinions, recommended to

the States having these large tracts of unappropriated and waste

lands in the now western States, to make a liberal cession to the

United States, of a portion of their respective claims, for the

benefit of all the States composing the Union. Yirginia, acting

on the suggestion, on the first of March, ITS'!, ceded to the United

States all her right, title, and claim to the territory northwest of the

river Ohio, on certain conditions, some of which were, " that the rights

jf the old French settlers should be secured, that 150,000 acres near

the rapids of the Ohio for her State troops, who had reduced the

country, and another of about 3,500,000 to satisfy bounties promised

to her troops, on the continental establishment, should be reserved ;"

but the most important condition of the cession was, that '' all the

lands within the territory so ceded, and not reserved or appropriated

to the purposes named in the act of cession, should be considered a

common fund, for the use and benefit of such of the United States as

had, or should become, members of the Confederation, Yirginia inclu-

Bive, according to their usual respective proportions, in the general

charge and expenditures, and should be faithfully and ho?id fide dis-

posed of for that purpose, and for no other use or purpose whatsoever."
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lu June, 1786, Congress recommended to tlie legislature of Virginia

to take into consideration their act of cession, and revise the same, so

for as to empower the United States to make such a division of the

territory of the United States, lying northerly and westerly of the

river Ohio, into distinct republican States, not more than five nor less

than three, as the situation of that country, and future circumstances,

might require
; which States should hereafter become members of the

Federal Union, and have the same rights of sovereignty, freedom, and

independence as the original States, in conformity with the resolution

of Congress of the 10th of October ; to which revision and alteration

so proposed, the State of Virginia, on the 30th of December, ITS 8, by

her legislature, assented ; and did ratify and confirm the same, and

the 5th article of the ordinance of Congress in relation thereto. 'New

York, Massachusetts, and Connecticut made similar cessions, and thus

the conflicting claims of these States were adjusted. This succinct

narrative of the manner, and the objects for which these several ces-

sions were made, will be obvious, when the power of the United

States to make appropriations of the public domain, and the particular

manner in which they may be done, and objects to which such appro-

priations are applied, shall have been considered.

From the facts disclosed in the agreed case, of which we shall

recite such parts as we deem material to be examined and considered,

it appears that Beaubien, in the year 181Y, bought a house on the

fraction of land in question, from one Dean, an army contractor, for

$1,000 ; also, an inclosure and garden attached thereto, which were

in possession of and occupied by said Dean ; that thereupon, Beau-

bien took possession thereof, and occupied the same, and cultivated

a part of the inclosure and garden in every year, from 1817 to the

19th of June, 1836 ; that in 1823, certain factory houses, built on the

said land, were, by the order of the Secretary of the Treasury, sold,

and one Whiting became the purchaser. In the same year, Whiting

sold the same to the American Fur Company
; and the said company

sold the same to Beaubien for $500, who took possession thereof, and

continued to occupy the same, together with a part of the said

quarter section of land, to the date of the commencement of this

suit. The occupation and use of the buildings and ground, by Beau-

bien, was undisturbed and undisputed, by any person whomsoever,

from the year 1817 to the time of commencing the present action.

It further appears, that upon this state of facts, Beaubien having

cultivated a part of the S. W. fractional qr. S. 10, T. 39 N., K. 14 E.,

and being in actual possession of the part cultivated, ontlie 29th May,

1830 (the date of the first preemption law), and that he also cultivated

23
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a part in 1833, was in actual possession, on the 19tli June, 1834 (tlie

date of the last preeinj)tion law), and that being thus possessed, ou the

7th May, 1831, he made application for a preemption to the land

offices at Palestine, which was rejected, though on the same day a

preemption was granted, at the same office, to one Robert A, Kinzie,

for the north fractional quarter of the same section. He also applied,

in June, 1834, to the land office at Danville, for a preemption, which

was refused ; and he was informed that the tract claimed had been

reserved for military purposes ; that after the establishment of the

land office at Chicago, the President of the United States, on the 12th

Pebruary, 1835, by proclamation, directed various lands in that dis-

trict, in which it is admitted the lands in question are, to be exposed

to sale on the 15th June, 1835, including the southwest quarter of

section 10, unless the same is excepted in the terms used in said pro-

clamation, under the words " The lands reserved by law for the use

of schools, and for other purposes, will be excluded from sale." Ap-
pended to this proclamation, is a general notice to all persons claim-

ing preemptions to any of the lands directed to be sold, requii-ing

them to appear before the register and receiver, before the day of

sale, and make proof of their preemption. The commissioner of the

general land office transmitted to the land office at Chicago, the

extended plat of the lands in the proclamation described, marking

and coloring thereon certain lands to be reserved fz-om sale ; but no

part of fractional section 10, was so marked to be reserved. On the

28th of May, 1835, it further appears that Beaubien applied at the

land office at Chicago, and there proved, to the satisfaction of

the register and receiver, that he was entitled to a preemption

on said lands, under the act of the 19th of June, 1834; and on the

same day entered and purchased, by means of his preemj)tion,

the southwest fractional quarter of section 10 aforesaid, in due form

of law, by paying the purchase money, and obtaining the receiver's

receipt, and register's certificate of entry and purchase. It also ap-

pears, in the agreed case, that the lessor of the plaintiff, duly and

formally purchased of Beaubien, before the commencement of tliis

suit, so much of fractional section 10 as is now in controversy, in-

cluding the stockade and fort, with notice that a controversy existed

as to the title of the same.

It further appears that at' the commencement of the suit, the defen-

dant, as an officer in the army, with soldiers under his command, oc-

cupied the post (consisting of some wooden buildings, and a stockade

of pickets agreed to be worth $3 per month) by orders from the Sec-

retary of War. This post was first occupied by the troops of the
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Uuited States, in 1804, and such occupation continued until the 16th

of August, 1812, when it was taken by the savages, and the troops all

massacred. On the 4th of July, 1816, it was reoccupied by the

United States troops, and such reoccupation continued until May,

1823, when it was abandoned by the order of the government, an

Indian agent being left in possession. Some factory houses were

built on the fraction for the use of tlie Indian department. On the

10th of August, 1828, it was again occupied by the United States

troops, and in May, 1831, evacuated, and left in the possession of a

citizen, who authorized another citizen to take possession thereof. In

1832, it was again reoccupied by the troops, and such reoccupation

continued up to the commencement of this action. Tlie lands in

question were surveyed in 1821. On the 2d September, 1824, the

Indian agent, at Chicago, wrote a letter to the Secretary of War,

requesting that the tract in question might be reserved for the use of

the Indian agency at that place ; which letter, it appears, was, on the

80th of the same month, transmitted to the commissioner of the

General Land Office, with a request that fractional section 10 afore-

said might be reserved for the use of the Indian department. In

reply to this letter, the commissioner, on the 1st of October following,

directed that the whole of fractional section 10 aforesaid should be

reserved for military purposes. In January, 1834, the commissioner

of the General Land Office addressed a note to the Secretary at War,

inquiring whether the said fraction was reserved for military pur-

poses, or for the use of the Indian department, and was answered that

it was wanted, and then used, for military purposes.

The case also exhibits as evidence the duplicate receipt of the

receiver of public moneys of the land office at Chicago, expressing on

its face full payment of the purchase money by Beaubien, for the

fractional quarter section of land in controversy, under the preemp-

tion act of the 19th of June, 1834 ; also a certificate of the register of

the same land office, stating the fact of purchase and sale, under the

same preemption law, by the same individual ; the original of which,

it is admitted, is on file in the General Land Office ; and another certi-

ficate, by the same register, given to the purchaser, stating the fact,

that the sale and purchase are matters of record in his office ; and

lastly, a deed for the premises in question, from the j)reemptor to the

lessor of the plaintiff. Upon this exhibition of title by the lessor of

the plaintiff, and all the facts connected therewith, as disclosed, and

the several acts of Congress applicable thereto, and the laws of this

State, he insists that he is entitled to recover the possession of the

premises sued for ; having, as he contends, shown a legal title to the
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same, and the right of possession. The defendant insists, 1st, That no

action of ejectment will lie against the commander of a fort ; 2d,

That the fraction of said land in question was reserved, or appro-

priated by lawful authority, for military purposes ; and that, therefore,

the land officers had no jurisdiction over it to authorize the granting

of a preemption to it, or to sell it ; and that their acts are necessarily,

void, and convey no title whatever to the preemptor ; 3d, That the

legal estate in the land is still in the United States, and that a patent

is necessary to be issued before a divestiture of the title of the govern-

ment can take place ; 4th, That the government, though no party to

the suit, may assert its right to the ground, through the officer in the

possession thereof.

In the investigation proposed to be given to the case before us, the

several points, in the natural order in which they occur, with the facts

and principles they involve, will be discussed, and such conclusions

stated as seem to be justly inferrible therefrom. Adhering to this

order, we propose to examine, first, all the essential facts connected

with the disposition and title to the land, as set forth on the part of the

lessor of the plaintiff ; and we are necessarily led to the inquiry, What
is the character of the title exhibited ? To ascertain this, it will, we
apprehend, be unnecessary to particularly enumerate more of the

provisions of the various acts of Congress, which provided for the sale

and disposal of the public lands, than relate directly to the preemptions

authorized by the laws of 1830 and 1834 ; and such other acts, as

taken in connection therewith, have a bearing on this case ; and from

which, to ascertain whether the acts of the register and receiver,

in this particular case, are within the scope of the powers conferred,

and the duties required of them, by law. It cannot, we apprehend,

be denied, that if these acts have been confined within the limits of

the jurisdiction confided to these officers, such acts must be valid and
binding, unless an appeal has been provided for, or a revision of their

decision in some other mode is prescribed by law. The Supreme
Court of the United States have, in a variety of cases, asserted this

doctrine, and particularly in the cases of Brown et al. v. Jackson, 7
"Wheaton ; Polk's Lessee v. "Wendell, 5 "Wheaton ; 1 Cranch, 171 ; 4
Wheaton, 423 ; 3 Peters, 412 ; 4 Peters, 563 ; 2 Peters, 147, 168. That

court has said, in these cases, " Tliat the decisions of the board of

commissioners, under the acts of Congress providing for indemnification

of claimants to public lands, in the Mississippi territory, are conclu-

sive between the parties, in all cases within the jurisdiction of the

commissioners :" that as to irregularities committed by the officei-s

of the goverment prior to the grant, the court does not express a doubt,
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but the government, and not the individual, must bear the conse-

quences resulting from them. This court disavows having ever

decided more than that an entry, or other legal incipiencj of title, was

necessary to the validity of a grant issued by North Carolina, for lands

in Tennessee, after the separation. They have never expressed an

inclination to let in inquiries into the frauds, irregularities, acts of

negligence, or of ignorance, of the officei-s of government prior to the

issuing of the grant ; but on the contrary, have expressed the opinion

that the government must bear the consequences. " It is a universal

principle, that, where power or jurisdiction is delegated to any public

officer, or tribunal, over a subject matter, and its exercise is confined

to his, or their discretion, the acts so done are binding and valid, as

to the subject matter; and individual rights will not be disturbed

collaterally, for anything done in the exercise of that discretion,

within the authority and power conferred. The only questions which

can arise between an individual claiming a right under the acts done,

and the public, or any person denying their validity, are power in the

officer, and fraud in the party ; all other questions are settled by the

decision made, or act done, by the tribunal, or officer, whether execu-

tive, legislative, judicial, or special, unless an appeal is provided for,

or other revision, by some appellate, or supervisory tribunal, is pre-

scribed by law." Proceeding then to ascertain what those powers and

duties are, it will be seen, that by the act of 1830, it is provided that

every settler and occupant of the public lands, who cultivated any

part thereof in 1829, and was in actual possession, on the 20th day of

May, 1830, should be entitled to enter at private sale, a quarter sec-

tion, to include his improvements.

The act further provides, " Tliat the right of preemption under this

act, does not extend to any lands which is reserved from sale by an

act of Congress, or by order of the President, or which may have been

appropriated for any purpose whatever, or for the use of the United

States, or either of the States in which they may be situated." The

act of 1834 provides " That every settler and occupant of the public

land, who cultivated any part thereof in 1833, and was in actual pos-

session on the 19th June, 1834, should have a similar right to enter

at private sale, a quarter section, to include his improvements." Tliis

act, also, revives the act of 1830, and continues it in force for two

years. Now, under these acts, what were the duties the laud officers

had to perform ? Were they not to satisfy themselves tliat the

applicant for the preemption had proven himself an occupant and

settler within the provisions of these acts ; and had cultivated a part

of the tract applied for, according to the requirements thereof. If
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satisfied of these facts, and the land was not reserved, or appro-

priated within the meaning of the recited provisions of the pre-

emption laws, but, on the contrary, had been proclaimed for sale, by
the order of the President of the United States, by what right, or the

exercise of any other than an arbitrary will, could they have refused

to permit the applicant to enter and purchase the tract in question ?

The proof shows that this land, with others in the district, was ordered

for sale, and that while other tracts were designated, by coloring

them on the maps as excluded from sale, this tract was not so

colored ; that no information had been communicated to the officers,

from any department of the government, that the land had been

reserved or appropriated, or that it in any way fell within the excep-

tions enumerated in the preemption acts, anterior to the entry, sale,

and purchase by Beaubieu. In the absence of any such information,

they were necessarily bound to decide, that tbey had no power them-

selves to withhold it from sale ; and had they not granted the pre-

emption to Baubien, by what authority would they have been jus-

tified from exposing it to public sale, as they were ordered by the

President's proclamation ? How were they to determine that the

government had not chosen to expose it to public sale, in the absence

of all instructions to the contrary, and with no evidence whatever

that it was legally reserved from sale, or excluded by the provisions

of the preemption acts? An analogous case, which seems to be

striking, has been put, and for the sake of illustration, it will be

stated. By law, all lands containing lead ore, are reported by the

surveyor. If, however, a tract not so reported, should contain lead

ore, and not be discovered before the sale, after it should have been

duly sold, could the United States annul the sale ? It would be diffi-

cult to affirm it could, because the officers had jurisdiction to sell, and
had no evidence that it contained ore. But the present case is su23-

posed to be much stronger than the one put, as there is an express

reservation from sale in the case of lands containing ore, and, as is

contended, no reservation by law in tlie present instance. It might,

however, be asked, whether the register and receiver were merely to

examine into the cultivation and occupancy of the lands, or whether
they were required to ascertain whether the land was public land ?

—

whether it was within the district, and had it been reserved from sale,

or appropriated by law to any purpose whatever ? If it were their

duty to investigate the three latter points, then it seems clear, that

they only were to be satisfied on all the questions presented, and that

their decision, like that of all other tribunals, where no appeal is

allowed, is final and conclusive, upon all the facts submitted to their
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examiuation and decision. This court could not review, or reverse

their decision, nor could its propriety be inquired into.

The proclamation of the President had declared that certain lands

were reserved from sale ; but how were the land officers to ascertain

which those lands were ? So far as the proclamation had specified

them, and as to those which they had been apprised by official infor-

mation from the proper department of the government, were of that

character, there could be no doubt. But as to the ascertainment of

others, they must necessarily rest altogether upon extrinsic evidence.

And if this supposition be correct, then it necessarily implied a

power and jurisdiction, in them, to ascertain and decide all the points

stated. It is not deemed important to directly decide the question, as

to the authority of the officers to make the three latter inquiries,

though the right to investigate and determine all the points, would

seem to be admitted by a recent opinion of the constitutional law

officer of the General Government, in which he affirms, " That the

power of ascertaining and deciding on the facts which entitle a party

to the right of preemption, is exclusively vested in the register and

receiver of the land district in which the lands are situated, without

any power of revision elsewhere ; and that in weighing the evidence,

and in deciding on its sufficiency, these officers act in a judicial

capacity ; if it proves to their satisfaction, that the settlement and

improvement required by law have been made, they must allow the

entry ; if it fails to satisfy them of these facts, they must disallow it.

The law has not authorized any other officer to reverse, or revise their

decision ; nor can they be compelled to decide according to the dic-

tates of any judgment but their own." These views are undoubtedly

in accordance with the opinions of the Supreme Court of the United

States, already referred to, and, we think, imply full power in the

officers to investigate and decide all the points presented. Those of

settlement and cultivation, are exclusively and undeniably within

their jurisdiction. The assumption that the land officers were bound

to inquire into and ascertain, whether the land was not reserved or

appropriated, would clearly imply a right of investigation into all the

facts connected therewith, and jurisdiction over the subject matter of

their investigation ; and if so, according to the foregoing views,

would be exclusive and final. Waiving this view of the case, let us

suppose that the inquiries of these officers were confined to settlement

and cultivation only ; and that the right of the preemption depends

on the fact, whether the fraction was not reserved or appropriated, in

the manner, and to any of the objects specified in the preemption

laws of 1830 and 1834. "We take it for granted, that there can be
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neither a reservation nor appropriation of the public domain, for any

purpose whatever, without the express authority of the law. It can-

not, surely, be seriously contended, that the President of the United

States, or any of the executive officers in the several departments of

the government, possesses an absolute and inherent power to do any

official act not authorized by the Constitution or laws of the United

States. To the Constitution and laws they must alone look for the

source of their power and authority, because they can derive them

from no other. The government itself is a limited one, and the great

charter under which it exists, has prescribed bounds which cannot be

rightfully transcended ; and all its functionaries are necessarily

restrained by its provisions, and the laws made in pursuance thereof,

from the exercise of an authority not granted thereby. If it be con-

sidered that the President may reserve, or appropriate the public do-

main, to any purpose he may in his judgment deem useful to the

country, without warrant or authority of law, why may he not, in like

manner, appropriate the public treasure for similar objects ? The one

may be as laudable as the other ; but both would be equally unau-

thorized and illegal. To admit for a moment, that the President,

without the authority of law, may direct the application of the

public moneys of the nation to even such objects as may undeniably

be salutary and highly useful, would be to admit the exercise of a

power in direct violation of the Constitution ; and yet, the exercise of

a power appropriating and applying the public lands to purposes not

authorized by law, but in direct violation of the express condition on

which they were ceded, and the purposes to which they were solemnly

stipulated to be applied, it is contended, is an implied power, right-

fully exercised, by an inferior officer of the government, without the

assent of the executive of the nation. This position is most assuredly

untenable : neither the officer, acting in his own name, or that of the

President, nor the President himself, possesses any such authority. To

appropriate the public land, seems to us to be an appropriation—at

least virtually so—of the treasure of the nation, inasmuch as it

is property, and out of which the moneys of the nation are raised by
sale.

Admitting, however, for the sake of argument, the power of the

commissioner to make the reservation agreeably to the request of the

Secretary of War, it will be found not to have been made in conformity

to the object required ; nor does it appear that any act was ever done,

setting it apart from the common mass, for any purpose whatever.

No record appears to have been made of it. The letter of the com-

missioner is only evidence that the act was directed to be done ; but
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•whether it was, or in what manner it was performed, or by whom, it

does not appear. As late as 1834, the commissioner of the General

Land Office was not aware that it had been reserved, and he accordingly

applies to know whether it was wanted ; having probably learnt from

other sources than from the archives of his office, that a garrison was

on it. Indeed, the frequent abandonment of the post, and subsequent

temporary occupation of it, afford strong presumptive evidence, that

it never was considered a permanent post, much less a reservation,

made for tlie object of a permanent garrison.

But the commisioner had no such power. On examination of the

organization of the General Land Office, it will be perceived that it is

constituted, by the act of the 25th of April, 1812, a subordinate office,

in the treasury department, and is placed under the immediate direc-

tion, supervision, and control of the Secretary of the Treasury ; without

his authority, or that of an express law, the commissioner can do no

act whatever, much less that of making a reservation of the public

domain, or of appropriating it to any object whatever. To make, then,

the act of the commissioner valid, in the present case, admitting that

the power existed in the treasury department, the commissioner should

have acted in obedience to the direction and authority of the Secretary

of the Treasury ; but the secretary, for aught that appears, was and

remained, in total ignorance of the attempt to create the reservation

—

never directed it—nor subsequently sanctioned the act of the commis-

sioner. We must therefore come to the conclusion, that the acts of

the commissioner of the General Land Office, and of the Secretary of

War, in attempting to reserve and appropriate this fraction, were un-

authorized, and not warranted by law. It has been said that the act

of these officers may be considered as the act of the President, and

therefore valid. The President does, doubtless, exercise many of the

powers conferred on him by law, through the agency of officers of the

executive department ; and had there been an act of Congress, autho-

rizing the President to make reservations of the public lauds for

military purposes, the argument would have had much force ; but

none such has been shoAvn ; and we understand it is conceded that

none such exists. Some obsolete laws, authorizing the President to

erect fortifications and trading-houses in the Indian country, have

been referred to, as authorizing the reservation ; but they are consi-

dered as having no application whatever to the case before us. In

the absence of any law authorizing the application of the lands in

question, to the objects to which they have been applied, it will be

remarked, that they were requested to be set apart for the use of the

Indian department ; but the commissioner declares that he had
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directed them to be reserved for military purposes ; a singular discre-

pancy between tbe object for which they were applied, and the use

to which they are said to have been reserved ; and one by no means

reconcilable with the intent and objects for which the reservation

was sought. Independent of the absence of power in the President,

or the heads of the department, to make the reservation contended

for, it appears to us that it was not competent for either thus to apply

the public domain, because it w^as not one of the objects for which we
have seen Yirginia had made the cession. It was agreed by all the

parties to the cession, that the land so ceded, " should be considered

a common fund, for the use and benefit of such of the United States

as had or should become members of the Confederation—^Yirginia

inclusive—according to their usual respective proportions in the gene-

ral charge and expenditure, and should be faithfully and hond fide

disposed of, for that purpose, and for no other use or purpose what-

ever." Now can it be contended, that, in direct violation of the terms

of this compact between the United States and Yirginia, and instead

of faithfully applying the land in question to the objects stated, by a

hond fide disposition thereof, the President, of his mere arbitrary will,

could appropriate the same, without law, to a use and j^ni-pose expressly

prohibited. If it were competent for any power whatever thus to

apply the land, most certainly Congress could alone give the authority

thus to use it ; though it might still be questioned, whether such an act

eould be in conformity to the use and trust upon which Yirginia ceded

the territory. What would be the legal effect of a violation of the

terms of the compact under the deed of cession ? Would it not be a

reversion of the lands ceded to the original donor? Be the eli'ect what

it may, the United States, as the trustee of the States, had no power

to divert the funds from the objects of their application, nor to misap-

ply their use in any manner whatever. It may be said, that Congress

has, in repeated instances, applied the public lands to objects con-

fessedly without the terms of the grant. Admitting that she has, and

that the States, by their representatives, are sujiposed assenting

thereto, and that therefore the objection is removed, does it follow,

that because this assent is thus presumed—though in truth, in many
instances, it is never given, because on many occasions the whole

delegation of a State in Congress, have disapproved and voted against

these appropriations—that the President, or a subordinate officer of

the government, may, when it is apparent no such assent can be given,

do an act which, if it can be done at all, Congress alone possesses the

power to do. The Supreme Court of the United States, in the case

of Jackson -y. Clark, in discussing the principles involved in that case,
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having quoted the terms of the deed of cession from Virginia, remark,

" That the government of the United States then received this terri-

tory, in trust, not only for the Virginia troops on the continental

establishment, but also for the use and benefit of the members of the

Confederation, and this trust is to be executed by a faithful and hond

fide disposition of the lands for that purpose." Language cannot be

stronger, nor more directly applicable to the case before us, and it

shows, most conclsively, that the highest tribunal in the nation sanc-

tions the rule here asserted. In reflecting on this branch of the case,

another, and not inconsiderable objection has arisen, in our opinion,

to the exercise of the power contended for, which seems to conflict

with the spirit, if not the letter, of the 16th paragraph of the eighth

section of the first article of the Constitution of the United States,

which provides that " Congress shall have power to exercise exclusive

legislation, in all cases whatsoever, over such district (not exceeding

ten miles square), as may by cession of particular States, and the

acceptance of Congress, become the seat of government of the United

States ; and to exercise like authority over all places purchased by
consent of the legislature of the State in which the same shall be, for

the erection of forts, magazines, arsenals, dockyards, and all other

needful buildings." From the paragraph quoted, it seems apparent that

the members of the convention who formed the Constitution, contem-

plated that places for forts, magazines, arsenals, dockyards, and other

buildings connected therewith, would be required to be purchased

from individuals, in the several States, where their selection and erection

might be deemed necessary ; and that it was still more important to

give exclusive, legislation over the places ceded, for public conve-

nience and safety ; but still the consent of the State legislature was

required before such purchases could be made of individuals,

and the places be so used. May it not, also, have been intended

that forts, and permanent garrisons, should not be thus erected

without the consent of the State ; and that to prevent the accu-

mulation of military power, in such permanent works, the assent

of the State legislature should be required, before they could be

erected? This view seems to be neither unreasonable, nor over-

strained. On the contrary, this inference would be warranted

by the supposition that the State authority would view, with

natural jealousy, the collection of numerous armed forces, stationed

among them in permanent works, established without their consent,

and beyond their control ; and hence we have seen, that in the ces-

sions made by the States, under this power, there has been a reservation

of the right to serve all State processes, civil and criminal, upon per-
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SOUS found therein. K, however, the construction contended for, of

that part of the Constitution, is not warranted, then it would seem to

follow, that Congress might, and the President too, if it be conceded

that he has, without the authority of law, rightfully the power to

erect forts, magazines, and arsenals, upon any and all of the pub-

lic lands within the new States ; thus appropriating them to objects

never contemplated by the deed of cession, but in jDOsitive violation of

the trust delegated ; and establishing a cordon of military posts within

the body of a State, without its consent, and against its inclination.

The view we have taken, denying this power, is greatly aided by an

act of Congress of the 3d of March, 1819, " Authorising the sale of
certain Military Sites,''^ which provides " That the Secretary of War
be, and he is hereby authorized, under the direction of the President

of the United States, to cause to be sold, such military sites belonging

to the the United States, as may have been found, or become, useless

for military purposes ; and the jurisdiction which has been specially

ceded for military purposes to the United States, by a State, over

such sites, shall hereafter cease." This act, it will be perceived, re-

lates exclusively to such sites as had been found, or had become, at

the time of the passage thereof, useless ; and it is evident that Con-

gress did not, from the very phraseology of the act itself, contemplate,

that any other military sites existed, but such as had been purchased of

individuals by the consent of the State legislatures, by the retrocession

or cessation of the jurisdiction before ceded by the States. The idea

never occurred, that the public lands had been permanently ap-

propriated to such purposes ; but that the occupations, in such cases,

were merely temporary, and terminated with the cause that produced

them. It is not very probable that such a state of things would be

likely to occur
;
yet, if the reasoning in this case, for the defendant,

be correct, it would seem inevitably to lead to such conclusions. It

cannot be, that reasons and inferences, drawn from the exercise of

implied power, can be either sound, or just, which would tend to

consequences so dangerous and liable to abuse, if not affording means

to him, who, should he be so disposed, might overturn, in succession,

the sovereignty and independence of all the States. Satisfied, how-

ever, that there has been no act of Congress passed, expressly reserv-

ing from sale the particular tract of land on which the stockade called

Fort Dearborn is situated, and appropriating it to military purposes
;

and that the President has not made any order previous to the passage

of the preemption laws, reserving this tract for such objects ; and

moreover, considering it as admitted, that the Commissioner of the

General Land Office, or any other officer of the government, was not
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authorized, in any M'ay whatever, to make the reservation coltended

for ; and that there is nothing in the general laws regulating the sale

of the public land, and conferring the powers, and prescribing the

duties of the public officers of the United States, to sanction, much
less authorize, this act of reservation, and that it is not confirmed

by the reservation in the preemption laws, we must arrive at

the conclusion, that the reservation, if there was one at the time

and manner in which it was made, was unauthorized by any law ot

the United States, or any other legal authority whatever, and that it

could not be included in the reservations named in the President's

proclamation. A further and necessary inquiry remains to be made,

to ascertain whether the land officers had jurisdiction over this par-

ticular tract, for the purpose of allowing the preemption, and making

the sale to Beaubien, supposing it admitted that they could not deter-

mine themselves the question of reservation, or no reservation. We
have satisfied ourselves that the land was not reserved from sale by
an act of Congress, or by order of the President of the United States.

Let us now consider whether it has been appropriated for any purpose

whatever ; or for the use of the United States, or for the use of the State

of Illinois. It has been shown, we think, satisfactorily, that no act of Con-

gress exists, making the reservation contended for; and we take it for

granted, that there is no such act appropriating the land, in any man
ner whatever. It seems equally certain, in our judgment, that an

appropriation of the public domain can no more be made by the Pre

sident of the United States, or any subordinate officer acting undei

him, without the warrant of law, than in the case of a reservation.

Indeed, the objection is stronger ; because, as we understand the use

of the terms, the word " reservation " does not imply an absolute dis-

position of the lands, in all cases, but a withholding of them from

some other disposition, such as sale, or for the use of schools, and other

objects. While, on the contrary, the term "appropriation" would
imply, most clearly, a setting apart, or application to some ]3articular

"use ; when applied in reference to the public revenues, it will be

seen, that in the Constitution of the United States, it is used

to express the disposition of the public moneys from the treasury by
law. The phrase is, " No money shall be drawn from the treasury,

but in consequence of appropriations made by law." As to the mean
ing of the term, in the sense, in which it is used in the preemption

law, we suppose we shall best ascertain that sense, by comparing it

with the context of the section itself : It will be seen, that it is applied

in a general sense ; first—the words are, " or which may have been
appropriated for any purpose whatever ;" secondly—" or for the use
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of the United States ;" thirdly—" or either of the States, in which

they (the lands) may be situated." Kow let us inquire, by what

j)ower can the public lands be appropriated to a State in which they

may be situated ? Certainly not by the order of the President of the

United States ; but most clearly alone by the authority of an act of

Congress ; nor could the same lands be appropriated to the use of the

United States, without such authority ; because, we have shown, that

certainly without the assent of the representatives in Congress of the

several States in the Union, the lands could not be appropriated, or in

other words set apart, or applied to, the use of a State in which they

are situated ; nor to the use of the United States. In what manner,

and by what means, other than the authority of an act of Congress,

could they be appropriated, set apart, or applied to any other purpose

whatever? Surely, if it could not be legally and justly done in the

one case, it could not, most clearly, in the other. It is, in our

judgment, entirely useless to discuss the precise meaning of the term
" appropriated," in its general and extended sense ; because its mean-

ing and application, in the manner it has been used in the preemption

law, cannot, we think, admit of a doubt. It means nothing more, in

the sense in which it is used, than an application of the lands to some

specific use or purpose, by virtue of law, and not by any other j^ower.

The next, and, in our view, most important feature in this cause,

which remains to be considered, is the 4:th section of the act of Con-

gress, creating the land office at Chicago, passed on the 29th June,

1834, which contains the following provisions

:

"The President shall be authorized, so soon as the survey shall

have been completed, to cause to be ofiered for sale, in the manner

prescribed by law, all the lands lying in said land district, at the land

offices in the respective districts, in which the land so offered is em-

braced ; reserving only section 16 in each township, the tract reserved

for the village of Galena, such other tracts as have been granted to

individuals, and such reservations as the President may deem neces-

sary to retain for military posts, any law of Congress heretofore exist-

ing to the contrary notwithstanding."

The President of the United States, in directing the sale of the pub-

lic lands, by his proclamation of the date of the 12th of February,

1835, in this district—and in which it is admitted the land in question

is situated—to be holden on the 15th of June, 1835, at Chicago ; and

among which lands the S. W. fractional quarter of Section 10, T.

39 N., P. 14 E., was included, made no other exception in his procla-

mation of lands excluded from sale, than is contained in these words '

" The lands reserved by law, for the use of schools, and for other pur
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poses, will be excluded from sale." From the character and tenor of

this proclamation, taken in connection with the 4th section of the act

creating the land office at Chicago, and the duty devolved on the

President, by the provisions of that section, it is impossible to con-

ceive, that in the proper discharge of his duty, specifically enjoined

thereby, he had not examined, and ascertained, that the site in ques-

tion was not necessary to be retained for military purposes. The

words of the act, it will be perceived, are, that the President shall

cause " to be oifered for sale, in the manner prescribed by law, all the

lands lying in the land district, in which the lands so offered are em-

braced ; reserving only section 16 in each township, the tract reserved

for the village of Galena, such other tracts as have been granted to

individuals, and the State of Illinois ; and such reservations as the

President may deem necessary to retain for military posts, any law of

Congress heretofore existing to the contrary notwithstanding." Can
it be supposed, when the act declared, that notwithstanding any law

of Congress heretofore existing to the contrary, all the lands in the

district, except those specially enumerated, should be offered for sale,

unless the President should determine that some portion thereof

was necessary to be retained for military posts, that under his

proclamation, made in pursuance, and in accordance with that

act, any military post had been reserved. Is it not more con-

sonant to reason, and a just interpretation of his acts, in refer-

ence to this matter, that as the law had confided to his judgment

and discretion, the decision of the question, whether such military

posts were necessary to be retained, he had, on full consideration of

the subject, determined that the land in question was not necessary to

be so retained. Tlie act, by its very terms, contemplates the possible

disposition of such reservations ; and that cases might exist, where it

might promote the public interest so to dispose of them. The lan-

guage of the act, unless thus interpreted, would be idle and unmean-

ing. The legal presumption is, tliat the President discharged the

public duty imposed on him by the terms of the law, and that the

land was in market, as proclaimed by himself ; and as is farther

established by the extended plat furnished to tlie land officers ; and

on whicli there was no evidence by coloring (the process used and

adopted in other cases to note reservations), or other marks, that

it was reserved from sale. In a further view to be given

to the provisions of this 4th section of the act, establishing

the Chicago Land Office, it is most evident, that the law in-

tended to subject all such reservations to sale, as the President

might decide not necessary to be retained for a specific and de-
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fined object ; to wit—military posts ; so that under this act, it would

seem to be a matter of no importance, whether the fraction had been

reserved bj law or not. It was to be offered for sale, if the judgment

of the President determined it not necessary to be retained ; such, in

our opinion, is the only admissible and just interpretation of that sec-

tion. The latter words of the proclamation cannot exempt the lands

from the general operation of the order to sell, for the exclusion from

sale is only of such lands as are reserved by law for the use of scliools,

and for other purposes ; and the 4th section of the act recited, declares

that these reservations by law shall be inoperative in certain cases, if

the President determines that they are not necessary to be retained.

Upon this view of the facts, and the law relating to the case before

the court, it is difficult to conjecture upon what grounds the land

officers can be supposed to have exceeded their jurisdiction, and that

their acts are necessarily void ; we confess we are at a loss, in what-

ever aspect the questions affecting the legal rights of the parties are

considered, to see the least excess of jurisdiction; nor can we imagine

how the officers can be liable to the charge, or in any way censurable

for their acts. There are, however, other additional grounds, which

seem to have a direct bearing on the case, and in our judgment,

recognize the legal character of the entry and ]3urchase by Beaubien.

It will be recollected that the case shows that the north fractional

quarter of this identical fractional section 10, which the commissioner

of the General Land Office directed the whole of to be reserved for

military purposes, was, on the 7th day of May, 1831, entered at the

Palestine Office, by one Kobert A. Kinzie, by virtue of his pre-

emption right, purchased and paid for by him, at the minimum price,

and has since been patented. I^ow, how is it, if the reservation con-

tended for was duly and legally made, and embraced (as it is un-

doubtedly contained) in the description of the supposed reservation

made by the commissioner, that in the one case the reservation is

effectual, as is contended, to bar the right of entry and purchase by
preemption, and not in the other ? Oh the facts of the case, it is

wholly irreconcilable with a just interpretation of the rights of these

parties ; and the recognition by the government, in the case of Kinzie,

must be considered as a clear interpretation, by itself, that there was

no legal reservation Avhatever ; because, if there was, tlie entry and

purchase of the north fraction of section 10, by Robert A. Kinzie,

being a part of the same fraction, was necessarily as much inhibited

by law, as that of Beaubien's could be. By this act, the government

lias manifestly put its own interpretation on the character of the sup-

posed reservation, and admitted, we think, thereby, that it was alto-
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getlier nugatory as such. On the 2d July, 1836, an act of Congress

was passed, entitled " Aii act to confirm the sales of the Public

Lands.'''' The first section of this act of the 2d of July, provides,

'' That in all cases where public lands, taken from the bounds of a

former land district, and included within the bounds of a new district,

have been sold by the officers of such former district, under the pre-

emption laws, or otherwise, at any time prior to the opening of the

land office in such new district ; and in which the commissioner of the

General Land Office shall be satisfied, that the proceedings, in other

respects, have been fair and regular, such entries and sales shall be,

and they are hereby confirmed ; and patents shall be issued there-

upon, as in other cases. The second section declares, " That in all

cases where an entry has been made under the preemption laws, pur-

suant to instructions sent to the register and receiver, from the

treasur}'' department, and the proceedings have been in all other

respects fair and regular, such entries and sales are hereby confirmed,

and patents shall be issued thereon, as in other cases." The first sec-

tion was evidently intended to cure cases of defective jurisdiction,

where the officers of the former district had sold lands under the pre-

emption laws, or otherwise, lying in the new district, and prior to the

opening of the land office in the new district. But the second section

provides for another class of cases. From the extreme generality of

the language used, the section must apply to all cases where the

officers allowing the preemption, have proceeded agreeably to the in-

structions sent to them from the treasury department ; and the pro-

ceedings in the words of the act, have been in all other respects fair

and regular. It is, however, urged that this section has no applica-

tion whatever to the case before the court. Let us inquire whether

this affirmation is true ? Upon the supposition that there was no re-

servation nor appropriation of the fraction of land in controversy

;

and that the President of the United States had determined that the

land was not necessary to be retained for a military post, and that, by

his proclamation, it had been oiFered for sale according to law ; we
ask whether it would not have been liable to be entered under the

preemption law of Congress ; and whether an entry and purchase so

permitted by the officers of the Chicago land office, who had entire

jurisdiction in the case, would not liavis been in pursuance of the

general instructions (special ones are not and cannot be allowed) sent

to the register and receiver from the treasury department? And
moreover, whether it could be denied, upon proof entirely satisfactory

to those officers, of the undeniable right of the applicant to the

right of preemption, that the proceedings in the present case could

24
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possibly Le determined to be other than fair and regular in all other

respects ? We confess that we are at a loss upon any rational principle of

induction to determine otherwise : Consequently, in this act of Con-

gress, we find a full, complete, and entire recognition of the validity

of the entry of the tract of land in question by the applicant ; and

that, as such, he is upon every principle of legal right and moral

justice, entitled to the lands agreeably to the laws of the United

States, providing for the disposal of the public domain. We have,

however, the construction of the constitutional law officer of the

government, on the provisions of this act in an opinion, under date

of the 10th of August, 1836, addressed to the Secretary of the Treasury,

wherein he remarks, " I would observe, that as the second section

(meaning of the act above quoted) is enacted in connection with a

provision curing certain specified irregularities, the irregularities so

cured, must be deemed totally excepted from the second section, and

that the same principle must be applied to the first section. That is

to say in the case provided for in the first section, the patent should

be issued, provided the proceedings have been fair and regular in all

particulars, other than that provided for and remedied in the second

section ; and in the case provided for in the second section, the patent

should be issued, provided the proceedings have been fair and regular in

all particulars, except that remedied in the first section." Then we
understand by this illustration of that act, if under the second section,

the lands were within the district of the officers offering them for sale,

and the proceedings have been fair and regular, that then there is no

doubt that a patent should issue. We may be permitted to ask if this

construction be a fair and rational interpretation of the intention of

the law-maker as evidenced by the second section of the act, whether

this section remedied any preexisting defect in the entries it professes

to cure and confirm ? It would seem, under such a construction, as

we understand it, to have been a nugatory and useless act of legisla-

tion ; but admitting the construction to be correct, still we conceive

that it was a direct confirmation of such preemptions as had been

regularly obtained, and sanctioned every allowance by the land

officers of a preemption so by them granted. Whether the act was

absolutely necessary to secure the right, it is unnecessary now to

inquire. The efi'ect alone is to be determined
; and it must be consi-

dered as a legislative sanction of the right granted to preemptors.

The terms of the section are general. In all cases where an entry has

been made under the preemption laws, pursuant to instructions sent

to the register and receiver from the treasury department, such entries

and sales are confirmed. This is a universal confirmation of all cases
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of the regular purchase of land under preemptions. The next question

to be considered, is, whether there was fraud in obtaining the preemp-

tion by Beanbien ? And here we are first to inquire what is fraud,

and in what does it consist? It is defined by all judges, jurists, and

commentators on law, " That to constitute actual fraud between two

or more persons, to the prejudice of a third, contrivance and design

to injure such third person by depriving him of some right, or other-

wise impairing it, must be shown ; actual fraud is not to be presumed,

but ought to be proved by the party who alleges it ; and if the motive

and design of an act may be traced to an honest and legitimate source,

equally to a corrupt one, the former ought to be preferred." It may
consist in making a false representation with the knowledge at the

time that it is false, with a design to deceive and defraud, or in the

willful concealment of the truth for a similar purpose. There is

nothing appearing in the case imputing to Beaubien any false or

fradulent representations in regard to his claim, or the facts upon

which he founded his right to his preemption ; nor does it appear

that he concealed at any time from the knowledge of the ofiicers

with whom he communicated, any fact, whatever, necessary to a fair

understanding of his claim, and the supposed right of the government,

under the reservation, as made at Washington. Equally free from,

and above all suspicion, is the conduct of the ofiicers granting the

preemption to him. No design or contrivance is imputed to any of

the parties in the transaction, and none has been shown ; because

none has been attempted, The transaction is admitted to have been

untainted, and above the breath of suspicion. For aught, then, that

we can see, it must follow, upon a consideration of all the facts of the

case, and laws applicable to it, that this preemption was duly and

formally granted, by an authority having exclusive jurisdiction and

power over the subject matter upon which it acted at the time ; and

that it is conclusive and binding on the government. Having thus

far, in the investigation of the legal character of the claim advanced

by the lessor of the plaintifi", necessarily considered and examined the

objections urged in the defence, except the first, third, and fourth, we
proceed to the consideration of those, and the arguments advanced by
the counsel for the plaintiff's lessors, in support of the legal title, and

a right to maintain the present action. The first objection, that no

action of ejectment can be sustained against a military officer, in the

occupancy of lands, as such, is readily disposed of. In the case of

Meigs and others v. McClung's Lessee, in an action of ejectment,

brought to recover a tract of land which was claimed under a

grant from the State of North Carolina, upon which the defen-
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dants resided, as officers, and under the autliority of the United

States, which had a garrison there, and had erected works, at an

expense of tliirty thousand dollars, one of the grounds of the defence

was, because the land was occupied hj the United States troops

and the defendants, as officers of the United States, for the

benefit of the United States, and by their direction. Chief Justice

Marshall, in delivering the opinion of the court in that case, says

:

" The fact that the agents of the United States took possession of the

land lying above tbe mouth of the Highwassee, erected expensive

buildings thereon, and placed a garrison there, cannot be admitted

to give an explanation to the treaty wliich would contradict its plain

words and obvious meaning. The land is certainly the property of

the plaintiff below ; and the United States cannot have intended to

deprive him of it by violence, and without compensation." The

defence is not tolerated for a moment ; such an act was clearly mili-

tary usurpation, and illegal and indefensible in every point of view in

which it could be placed. This objection, then, is necessarily alto-

gether untenable. We are not yet prepared to admit the maxim,
" Inter arma leges silent.'''' The remaining questions are, we admit,

of much moment, and involve principles of deep interest. These ob-

jections having been sustained in the Circuit Court, for whose legal

learning and accurate judgment we entertain the highest respect, has

rendered it more important to examine cautiously the principles upon

which this decision is made ; and we are free to confess, that nothing

but a firm and settled conviction of the soundness of their character,

and the evident justice in which they are founded, has led us to adopt

them as the basis of our deliberate judgment. In examining the ques-

tion whether the legal estate is yet in the United States, or has passed

by law, and the acts of the land officers, to the preemptor, it may be

well to consider the character of the proof offered, as evidence of a

legal title. The first two certificates produced in evidence, bear date

on the day of purchase, and are required by the several acts of Con-

gress relating to the sale and disposal of the public lands. The second

of these, is in strict conformity with the mode pointed out by Con-

gress, for the primary disposal of the public domain, and should be

considered a regulation provided by them for securing the title to the

hondjbde purchaser. The third is tlie same as the preceeding, except

that it is not issued at the time of the purchase ; nor is it required to

be filed in the General Land Office, but is made evidence of title, in

an action of ejectment, in this State, by an act of the General Assem-

bly, " declaring what shall be evidence in certain cases," and to which

we shall have occasion hereafter to advert ; and lastly a deed from
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the preemptor to the lessor of the plaintiff. It is insisted by the

defendant, that as the law of Congress provides that a patent shall

issue on this final certificate, that the United States cannot be con-

cluded by any other evidence less than a patent. It will be recol-

lected that neither Congress, nor the legislature of this State, have

made a patent evidence of title. That it is evidence, in courts of law,

and of a conclusive character, where the power granting had title to

the lands granted, and the ofiicers authority to issue it, no one doubts

;

but is is certainly true, that there may be other evidence of title,

equally conclusive. The patent is not understood to be the title it-

self, but the evidence thereof. From what source does the title to

land derived from a government spring ? In arbitrary governments,

from the supreme head—be he the emperor, king, or potentate ; or

by whatever name he is known. In a republic, from the law, making,

or authorizing to be made, the grant or sale. In the first case, the

party looks alone to his letters patent ; in the second, to the law, and

the evidence of the acts necessary to be done under the law, to a per-

fection of his grant, donation, or purchase. If a grant should be made
by the Executive of the nation, for a tract of land, to an individual,

by patent, not warranted by a previous act of Congress, it must be

void the moment it is made, becaiise it is not authorized. The law

alone must be the fountain from whence the authority is drawn ; and

there can be no other source. It will be found that numerous cases

exist, of legislative grants to States and individuals, by Congress,

where patents have not been required to be Issued ; and in which

cases, we learn, the practice, if we are rightly informed, is not to issue

them. How is it with reference to grants of the 16th section in each

township of the public lands, those made to States for internal im-

provements, for schools and colleges, and of salines and towns, and

various other public objects? Will it be contended, that in these

cases, the legal title in the lands is not vested according to the terms

of the grant, from the moment it becomes a law, in the party to whom
the grant is made, but remains in the government until a patent shall

be issued ? Surely not. We take it for granted, that in cases of legisla-

tive grants, the law is not only evidence of the title but the title itself.

" A legislative grant vests title which cannot afterward be divested by

legislative action." We esteem it unnecessary to pursue this illustra-

tion further ; but proceed to consider whether the grants of lands

made to preemptors, under, and by virtue of the preemption laws of

the United States, are not estates in the lands intended to be granted,

upon conditions, and which become absolute upon the performance

of those conditions ? Such would seem to be the spirit and intent of
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those laws, when attentively considered. We are to look at the bene-

ficent character of those acts, and the peculiar objects they were in-

tended to protect and secure. A class of enterprising, hardy, and

most meritorious and valuable citizens had become the pioueers

in the settlement and improvement of the new and distant lands

of the government. Disregarding the privations, toils and suf-

ferings incident to their condition, they had, by their perse-

verance, not only expelled the savage from their borders, but

had carried civilization, with all its attendant lights and bless

ings, into the wilderness. By their industry and untiring exer-

tions, they improved the lands, subdued the forests, and by the ac-

celeration which they had given to population and agriculture, in-

creased the value of the lands in a tenfold degree. The government,

as a reward for these exertions, granted to the individuals thus situ-

ated, rights on these lands, to a certain number of acres, upon proof

of settlement and cultivation, and the payment of the minimum price

of the public lands, within the time specified in the preemption laws.

It may be worthy of inquiry here, whether, upon a full compliance

of a party with the terms and conditions of these laws, that right so

given, can be any more divested than an express legislative grant,

without any conditions whatever? Certainly not. It is not, then, ai.

estate resting on a contingency, which, if it happen, or be consum-

mated, vests the estate in fee ?

Congress possesses the power to grant away these lands, absolutely

or conditionally, and they have done so in the case of .the pre-

emptioner, upon conditions specified in the preemption laws ; but it

is said that this is only a previous right of purchase. Concede this,

and what does it establish ? That there is a right, and that right is,

that the party who settled and cultivated the land within a given

period of time, on proof thereof to the oflicers of the government,

to their satislaction, and payment of the money required therefor,

shall be the purchaser and hold the estate. Xow will it be denied

that this is an interest in land—imperfect it may be—^but to become

perfect and absolute on performance of the conditions prescribed ?

When those conditions have all been performed, and the certificates

of the land ofiicers, which evidence those facts, have been executed

and delivered, has not the grant, which under the law was provi-

sional, become perfect and absolute ; and is not the law the source,

and these evidences of the conditions performed, proof of his title.

and as much so as in the case of an absolute grant ? Congress, in

its legislation on the subject of preemptions, in various acts, speak

of the preemptors as persons having rights, and state iu certain
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cases that their rights shall be forfeited. , "We understand, also, that

it has been the practice of the land office department, at Wash-

ington, to permit assignments of the certificates, and to issue patents

where the assignment is in conformity to the rules prescribed, to

the assignee, and that it so appears on the face of the patent.

This is stated as some evidence at least of the character of the in-

terests in these certificates, as understood by the government itself.

He act of the 18th of May, 1796, however, expressly authorized the

patent to issue to the heirs or assignees of the purchaser. A case of

illustration will now be put. A is appointed to office, by action of a

legislative body, in pursuance of powers derived from the constitution

of the State : Would the action of this body be the source of his right

to the office, or would such source be his commission ? Would not

his commission be only evidence of his title to the office, and the

election by the legislature, the source of his right ? Certainly so, be-

cause a commission might be issued to a person not so elected, who
in such case would be a mere usurper.

We are led to the conclusion that the laws of Congress by every

fair interpretation must be considered as saying to every preemptor

on the public lands, if you show yourself within the provisions of the

preemption laws, and that you have honestly and truly performed the

conditions required of you by law, the interest or estate which has

been provisionally given you, shall become absolute. It may be

further asked, whether this right, be it an estate in the lands on con-

ditions performed, or a mere right of previous purchase, can, where it

clearly exists, be taken away or destroyed, against the will and con-

sent of the party entitled to the preemption ? Clearly not. The gov-

ernment is committed by its own voluntary acts, and no thiz'd party

can interfere with, or impair, or destroy it. A case of seeming

analogy has been decided in this court. We refer to the case of Doe
on the demise of Moore v. Hill et al., decided at the December term,

1829. The lessor of the plaintiff, in that case, claimed title to a tract

of land sold by the government of the United States to Hill, who had

purchased the same at the public sale, and obtained a patent therefor,

by virtue of a confirmation made by the governor of the territory

northwest of the river Ohio, in pursuance of the acts of Congress of

1788, and the instructions to the Governor of said territory. In that

case the following points were settled : 1st. A confirmation made by

the governor of the Northwest Territory, on the 12th of February,

1799, to a person claiming a tract of land in the said territory, is,

under the resolution and instructions of Congress of June and August

of 1788, valid, and operates as a release on the part of the United
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States of all their right., 2d. Under this power to confirm, the

governor was not limited to any definite number of acres, but could

confirm to the extent claimed by the settler. 3d. A confirmation so

made by the governor, cannot be nullified by any act of Congress. 4th.

In order to show the act of confirmation, it is not necessary that any

evidence should be given of their title to the land, because the power

of the governor was plenary, and his decision on the claim presented

to him, is binding on the United States. 5th. By the deed of cession

of 1784, from Yirginia to the United States, Congress was obliged

to confirm the settlers in their possessions and titles. By an examina-

tion of this case, it will be seen that by an act of Congress passed

sixteen years after the powers given to the governor of the ]^orth-

west Territory, to confirm the lands referred to in the act creating

his duties, a board of commissioners was appointed to sit at Kaskaskia,

to hear proof relative to British and French grants, and report to the

Seci'etary of the Treasury. Tlie court say, " That this board virtually

superseded the powers of the governor, but nothing appears from the

acts of Congress, in disapprobation of the proceedings of the governor,

until the passage of an act on the 20th of February, 1812, which au-

thorized the register and receiver of the land ofiice at Kaskaskia, and

another person to be appointed by the President of the United States,

to examine and inquire into the validity of claims to land in the dis-

trict of Kaskaskia, which are derived from confirmations made, or

pretended to be made, by the governor of the northwestern and

Indiana territories respectively, and they shall report to the Secretary

of the Treasury, to be laid by him before Congress." The court pro-

ceed to say, " That the soundest principles of policy, as well as good

faith, require that the governor's confirmations should be considered,

at least, pritnd facie, valid. The report of the commissioners is next

adverted to, and it is further stated, " That the Secretary of the Trea-

sury considered those confirmations void, and directed the sale of the

lands ; but the Secretary of the Treasury had no power to order the

sale of any lands except those belonging to the United States ;" and

his act in ordering the sale, is treated as a void act ; and it is further

said, " That the confirmation was a release of the interest of the

United States, and the presumption was, that the deed of confirma-

tion was made in a case authorized by the resolutions of June and

August, 1788." To our minds, there is, on principle, an analogy in

the two cases, so far as the acts and discretionary powers of the

agents of the government are to be viewed, and the character in

which these acts are to be considered in point of evidence relating to

titles to land originally held by the government, or claimed to be so
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held. In the case referred to, the certificate of confirmation by the

governor, is held to be at least prima facie evidence of title to the

estate in the lands claimed
; and in the present one, it is not perceived

why the same rule should not obtain. The patent of the government

to a subsequent innocent purchaser, is held invalid ; because the go-

vernment could not grant the same land twice ; and because the pa-

tent for that reason was void. In the case of the United States v.

Arredondo, the Suj^reme Court of the United States held this lan-

guage. " If it was not a legal presumption, that public and respon-

sible officers claiming and exercising the right of disposing of the

public domain, did it by the order and consent of the government in

whose name the acts were done, the confusion and uncertainty of

titles and possessions would be infinite." " The acts of public officers

in disposing of public land, by color or claim of public authority, are

evidence thereof, until the contrary appears by the showing of those

who oppose the title set up under it ; and deny the power by which it

is professed to be granted. Without the recognition of this principle,

there would be no safety in title papers, and no security for the en-

joyment of property under them." The law of Congress requiring

patents to issue, was passed when the old credit system of disposing

of the public lands existed, and that patent was to issue on the certi-

ficate of final payment. We think it important that the laws pro-

viding for the sales of the public lands, under the old and new
system, should be noticed, and the distinction kept in view. Under

the old system, the purchase being on credit for three-fourths of the

purchase money, was contingent ; but under the present it is for cash

in full, and perfect and absolute. The patent was, however, on the

final payment, to be issued to him, or his heirs, or assigns. It may be

important, as an early evidence of the intentions and views of Con-

gress on the subject of the sales of the public lands, and to show in

what light they considered the sales thereof, to note the act of the

18th of May, 1796. After prescribing the terms on which the land

shall be sold, it directs the form of the certificate which shall be given,

and requires the land sold to be described—the sum paid on account,

—the balance remaining due—the time when such balance becomes

payable, and that the whole land sold will be forfeited if the said

balance is not then paid ; but that if it shall be duly discharged, the

purchaser or his assigns, or other legal representative, shall be entitled

to a patent. " On payment of the balance, a patent is directed to be

issued. It declares, if there should be a failure in any payment, the

sale shall be void, all money theretofore paid on account of the pur-

chase, shall be forfeited to the United States ; and the land thus sold,
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shall be again disposed of in the same manner as if a sale had never

been made." Here we see that a direct and positive sale is recog-

nized, and the land sold in case of nonpayment of any part of the

balance, is declared to be forfeited.

It is manifest, from this language, that Congress considered the

purchaser as having a legal estate in the lands purchased, of some de-

scription, under this certihcate ; otherwise they would not have declared

in what cases the land should be forfeited. Such, however, seems to

be the whole course of legislation on the public lands, and in almost every

act the right acquired by the purchaser seems to be viewed as a condi-

tional or absolute estate in the lands ; and the invariable practice has

been for the purchaser under all the systems and regulations for the sale

of these lands, to enter into possession of them, either before or after

the purchase, if he so desired. It would be singular indeed, if the pur-

chasers of the millions of acres of the public domain, which have

been recently paid for by them, and for which they have received the

evidence thereof, from the public officers of the government, should

be told that they had only some inchoate, indefinite, and imperfect

and equitable title to the lauds thus sold by the government, and that

the legal estate was yet in the government ; and that as the govern-

ment could not be coerced by suit to issue a patent, and the public

officers might use their discretion to issue or not issue the patent,

intruders on the lands could not be removed, and might enjoy unmo-

lested the possession thereof, committing what destruction and injury

they pleased, until they could produce a formal patent therefor. The

mere statement of such a supposition would have a most startling

effect ; and those thus situated would indeed gravely ask whether

they lived under a government of laws in which justice was equally

dispensed, and the rights of all protected alike ? To silence forever

and put at rest these quaint and refined subtleties, and to protect the

purchasers of the public domain within the limits of this State, the

General Assembly, with a forecast worthy of all praise, as early as

1823 (and which was incorporated in the revised code of 1827), passed

^^An act declaring tohat shall he evidence in certain cases^ By the fourth

section of that act, it is provided " That the official certificate of any

register or receiver of any land office of the United States, to any fact

or matter of record in his office, shall be received in evidence in any

court in this State ; and shall be competent to prove the fact so certi-

fied. The certificate of any such register of the entry or purchase

of any tract of land within his district, shall be deemed and taken to

be evidence of title in the party who made such entry or purchase, or

his heirs or assigns, to recover the possession of the land described in
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such certificate, in any action of ejectment or forcible entry and

detainer, unless a better legal and paramount title be exhibited for

the same." To this statute this court has, in the case of Bruner v.

Manlove, given an exposition by the unanimous opinion of the court,

which every day's experience shows to be based on the firmest prin-

ciples of policy and justice. In that case it was said, "That the

register's certificate is raised to as high a point of evidence in this

form of action, as a patent possibly could be. Its effect is to be the

same, and the rights derived from it, for the purpose of recovering or

maintaining possession of lands described in it, are co-extensive with

the most formal regularly issued patents. These certificates not only

vest the title acquired by purchase from the government, in the pur-

chaser for the purpose named, but make that title transmissible to the

heirs or the assignee. For any purpose, then so far as regards the

character of these certificates, as evidence in an action of ejectment,

they must be considered of as high a dignity as patents, and partak-

ing of all their legal attributes. Having settled their character and

effect, the rights of the parties under them must be governed by the

same rules of interpretation as in the case of patents. No reason can

exist for an exception." Whatever doubt may have existed as to the

character of the right or interest acquired by the purchaser of land

from the government of the United States, and the light in which the

certificates of the land officers should be considered as evidence in the

courts of this State, we apprehend has been forever put to rest by this

necessary and provident law. We appeal to the unsophisticated and

sober judgment of every rational and unbiased mind, and ask, whether

the idea that purchases so held by these evidences of title, which have

doubtless passed through various and numerous hands, are to be for a

moment thus impaired by the toleration of such arguments against

their validity ? It is a matter of universal notoriety, that these are

the only evidences of title, in nine cases out of ten, held by the pur-

chasers of the public lands, for some years past; and that it has

become, and will remain, impossible, for years to come, under the

present force in the General Land Office, to issue patents for millions

of acres of land thus purchased. The necessity of the case, then, most

imperiously admonishes us of the profound wisdom and necessity of

the act. It has therefore been considered altogether unnecessary to

refer to, and adduce the numerous decisions of the various courts in

the United States, departing from the rigid doctrines of the common
law as to what should be considered evidence of title in an action of

ejectment. Among which the most promicent is, the case of Sim's

Lessee v. Irvine, in which it was adjudged that payment of the pur-
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chase money to the State, and survey of the land, gave a legal right

of entry, and was sufficient evidence in an action of ejectment. The

Supreme Court of the United States, in reviewing this case, say,

" This having become in Pennsylvania an established legal right, and

having incorporated itself as such with property and tenures, must be

regarded by the common law courts of the United States in Pennsyl-

vania, as a ruling decision." ITumerous other cases might be cited, de-

cided by the Supreme Court of the United States, in which it is held

that evidence of title to land, is to be governed by the " Zex loci rei

sit(Er That the law of the State where the land lies, is to govern both

as to the form of the remedy and the evidence of title, seems to be so well

settled by a long and uniform course of decisions, that we have supposed

it beyond the possibility of doubt. The Circuit Court have, in our

opinion, fallen into an error on this point, which has, in our judgment,

arisen from the light in which it has viewed the preemptor's purchase.

It seems to have confounded this purchase with the imperfect, uncer-

tain, and anomalous modes heretofore pursued in acquiring lands in

the States of North Carolina, Kentucky, and other States of the Union,

where those States were the proprietors of the soil ; and it has adopted

the opinion of the Supreme Court of the United States on those incep-

tive and inchoate titles, as the rule to be applied in the present case,

without regarding the manifest distinction. In these cases, the per-

son entering was to procure a warrant of survey, and pay money at a

future day ; and from the inception of the title by entry, his right,

though it might be considered legal, was necessarily inchoate. In the

case before us, the purchase and acquisition of the title is an entire

act, performed at one and the same time ; the certificate, as evidence

of that purchase and acquisition, is given on the payment of the con-

sideration money, and the sale being completed, the title passes, and

the certificate is evidence thereof, at least prima facie, and warrants

a right of entry on the land. By the terms of the ordinance admit-

ting the State of Illinois into the Union, it was among other things

stipulated, " That every and each tract of land sold by the United

States, from and after the first day of January, 1819, shall remain

exempt from any tax laid by order or under the authority of the State,

for any purpose whatever, for the term of five years from and after

the day of sale. Xow at what time would this exemption begin to

run ? Certainly from the day of sale, and not from the time of issuing

the patent. As long as the estate is in the United States, the lands

are not taxable ; and if the legal estate did not pass at the time of the

purchase and sale, the land could not be taxed until the patent issues.

The proposition that the estate remains in the United States, until the
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patent issues, could never be adopted as a rule from whence to com-

pute the time for such purpose, because of its extreme uncertainty and

perpetual variableness. The sale must be considered as severing the

particular tract purchased, from the mass of the public lands, "eo iji-

stanti,^^ as has well been remarked, from which time the five years

are to be computed, and a divestiture of the title of the United States

ensues, and the purchaser's title necessarily vests thereby. The legis-

lature, in the enactment of the law just quoted, must have so con-

sidered it, and with the view to remove all doubt, never presumed

their constitutional right to pass it could be questioned. It is, however,

said, that while this act is admitted to be just and politic as between

individuals, it cannot be applied where the rights of the government

are in issue. It is also admitted that the State had the undoubted

right to pass the law, and to prescribe what should be the rules of

evidence in the courts of the State; but that it cannot be obligatory

on the United States, because it violates the ordinance of 178Y, being

an " inference with the primary disposal of the soil by the United

States, and the regulations which Congress has adopted to secure the

title to the hondfide purchasers." We lay it down as an incontro-

vertible position, that the character of a general law, and the force,

effect, and application thereof, are not to be determined by the cha-

racter of the parties to the action. It would be strange indeed, if

such a rule could prevail ; it must be of universal application, within

the State which has adopted it as a rule of action, if it has been con-

stitutionally adopted, and the courts of the States being bound to

regard laws so passed, must so consider them. Unless, then, the act

is void, for the reason that it conflicts with the ordinance of 1787, its

binding force on all parties in the State courts is undeniable. Let

the alleged conflict of the provisions of this law, with the ordinance,

be now considered ; and here we confess we are at a loss to conjec-

ture in what part of the provision of the section of the law, that con-

flict is to be found. In what manner does it interfere with the

primary disposal of the soil? Does it not adopt the mode prescribed

by Congress, and declare that this mode shall be evidence of title,

until a better one is shown ? Has it said the lands shall not be sold ?

Ko. Has it attempted to prescribe to the government of the *United

States in what manner such sales shall be made ? No. Has it, by

indirect means or oppressive provisions, in any way whatever, em-

barrassed the sales made or proposed to be made? Ko. Has it im-

posed a tax on the lands, or prohibited an entry, or prevented the

purchaser from occupying the same ? No. In what then does this

interference consist ? In nothing. On the contrary it has recognized
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the right of the government to the fullest possible extent, to sell and

dispose of those lands ; and has not only recognized, to the fullest extent,

the rights of the purchaser under such sales, but has provided a means

for him to acquire his possession when his right is disputed unjustly; and

as a measure of preventive justice, protected him from the acts of the

lawless intruder, without lea"\^ng him to the tardy and uncertain pro-

cess of the production of his patent, from the notoriety of the difficulty

of obtaining which, he might have to wait in years of expectation,

without remedy. But we are told that it " interferes M^ith the regula-

tions adopted to secure the title to the bond fide purchasers." "With

what regulation does it interfere ? Does or can it prevent the issue of the

certificate or patent ? Is it an interference because it is ancillary to the

assertion of the rights of which the patent v/ould be evidence, and re-

moves the difficulty under which the party must labor until its obten-

tion,—because it protects the party in his purchase, advances the means

of proof of his legal interest and right of entry on the lands by him

honestly and fairly purchased, and dispenses with the law's delays

attendant on the production of the patent, and above all adds greatly

to the security of the party's rights and possessions ? Can it be as-

serted, with reason, that this beneficial and remedial law is an inter-

ference with the regulations of Congress to secure the title to the pur-

chasers of the public domain ? In vain shall language be tortured to

prove satisfactorily such a result. But if it were admitted for the

sake of argument to be so, it is equally so in the case decided between

Bruner and Manlove. This court did not, in that case, so esteem it

;

nor yet in the case of Doe on the demise of Moore v. Hill, in which it

adjudged the certificate of Governor St. Clair, more effectual than the

patent issued by the President for the same land some years since.

Tiie judiciary committee of the United States Senate, in a report by

Judge Burnet of Ohio, as chairman thereof, on the class of claims of

which this thus decided formed one, expressed opinions in exact coin-

cidence with that decision. Tlie decision of this court in that case,

and the report, were made nearly simultaneously. If the law be an

interference in any case, it must be so in all. The conclusion is in-

evitable. It cannot be valid in one case, and invalid in another pre-

cisely similar, though the parties may difter in name and person.

The incongruity and unsoundness of the assertion, seems too apparent

to require further comment. It is also contended that the better

legal and paramount title to the lands in question, is in the govern-

ment, and that this has been shown. It may be worthy of considera-

tion, to ask, what the framers of this law considered a better legal

and paramount title ? Is it rational to suppose that they conceived,
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when they were providing an additional and auxiliary means of proof

for the purchaser of the public domain, and by which he was either

,to obtain his possessions, having the right in himself, or to protect

himself therein, that they contemplated the idea, that although the

party had purchased and paid the government for the land, the better

legal and paramount title remained in the government ; and that

against the assertion of such title, he should be protected. It would,

in our estimation, be putting an intention into the minds of the legis-

lators of too unjust and ungenerous a suspicion against the govern-

ment, which, from the uniform character of its acts, and high sense

of the principles of universal justice, would have been as derogatory

to those entertaining such opinions, as it could not fail to be to those

who should act on them. This view could never have entered into

their conception. But as the history of the country had shown, and

as the case of Doe on the demise of Moore v. Hill, before referred to,

proves, there were many British and French grants which had been

located on the public lands in this State, some of which the govern-

ment had recognized, and others having been considered void, the

government had sold, and intended to sell the lands thus claimed.

The case of Hill shows a case of the kind, and is one of the class of

cases intended by the description of a better legal and paramount

title ; for by the decision of this court in that case, it overreached

the patent of the United States, and was therefore decided to be the

better legal and paramount title. This case abundantly illustrates

what the legislature of Illinois intended by the better legal and para-

mount title. This accords with the sense of the terms used, and the

intentions of the framers of the act. The words, the context, the

subject matter, the effects, and the consequences, and the reason, and

the spirit of the law, all establish, to our minds, the interpretation we
have put on it ; we think it can justly admit of no other. Hence we
conclude, that the application of this part of the statute to the case,

as showing the title in the government, and adverse to the right of

recovery, is by no means warranted. For the reasons given, there

can be no paramount title in this case, because the government had

parted with all they had, according to the forms of law prescribed for

the mode of disposing of the public lands, and are concluded and

estopped by the acts of their own officers.—Other examples are not

wanting of similar provident and useful legislation of this State, in

reference to title to land. By acts in force, July 1st, 1827 and 1829,

it is provided that conveyances of lands shall be valid, notwithstand-

ing the grantor is out of possession at the time of the grant, or the

lands are held adversely, and that the words " grant, bargain, and
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sell," shall be held an express covenant to the grantee, his heirs, and

assigns, that the grantor was seized of an indefeasible estate in fee

simple, freed from incumbrances from the grantor, except rents and

services that may be reserved, unless limited by express words con-

tained in such deed. We hold, in regard to municipal rights and

obligations, that the government, as a moral being, must be, in con-

tracting, subject, in the absence of a law of Congress in relation

thereto, to the laws of the States, and that the same principles and

rules of interpretation of contracts and acts growing out of them, as

prevail between individuals, must be applicable to it. " Thus, if the

United States becomes the holder of a bill of exchange, they are bound

to the same diligence, as to giving notice, in order to charge an

indorser upon the dishonor of the bill, as a private holder would be."

"With these views we arrive at the conclusion, that the third ground

of objection fails. In connection with this part of the case, an argu-

ment has been started by one of the counsel for the lessor of the plain-

tiff, which, if entered into, would embrace a wide field of inquiry, not

only interesting for the character of the question it discusses, but cer-

tainly involving a subject of grave import, affecting the rights of the

western States. The question whether, if at all, or how far, the

western States are bound by the ordinance of 1787, after they have
become sovereign, free, and independent States ; and whether the

exercise of the powers appertaining to all sovereign States, connected

with the principles of eminent and high domain, may not be asserted

by the States, are subjects which we hope may, by a just and liberal

policy on the part of the General Government toward the new States,

give repose to the disturbing character which the agitation of this

question is calculated to produce. The exercise of powers and juris-

diction by the new States over the public lands within their respective

limits, for the purpose of intercommunication between their citizens,

by the means of roads, and the political and legal organization of

new counties in this State, on and over districts of country not

even yet surveyed, has been so long permitted and acquiesced in, as

to ripen into an acknowledged right ; and we are not aware that for

any other object, it would be useful to examine questions which it is

sincerely hoped may remain undisturbed.

As to the last and remaining ground assumed in defence, it must be
conceded that the United States could not be a defendant in a State

court, in any action whatever, such court having no jurisdiction over

her ; and consent could not give it. And although it is certainly true

that the tenant, in all- actions of ejectment, may defend himself by
showing the title of his landlord, it does not follow that the party who



JUNE TERM, 183T. 385

McConnel v. Wilcox.

could not be a defendant for want of jurisdiction in the court over

him, may defend himself in such case in the name of a person, who,

upon no reasonable supposition, could be considered as standing in

the nature of a tenant. Can it be that a military officer, charged with

the command of troops in the occupation of a garrison, is the tenant

of a power, which not only commands his movements at will, but

whose physical action, if the term be admissible, is entirely dependent

on the direction of his superior, and that the relation of landlord and

tenant is created by this military connection ? Is not the idea repug-

nant to all our notions of legal rights, whether drawn from the civil,

statute, or common law ? And although it has been held that every

person may be considered a landlord for the purpose of being admit-

ted to defend an ejectment, whose title is connected to, and consistent

with, the possession of the occupier, can it be that the United States

could so appear where jurisdiction is not given ? If not, how is it

that the converse of the rule is applied ? and that if the officer cannot

defend by showing title in another, that another may defend in the

name of him who has neither title nor defence ? It is, however,

deemed of little importance to decide this particular question, because

all those affecting the real merits of the controversy, and tlie rights

of the parties, are considered to have been fnlly and particularly

examined and decided. In arriving at a tinal conclusion in this case,

it is but just to remark, that the principles upon which it turns, can-

not for a moment be supposed to be in any way affected by the value

of the lands in controversy, be it small or great. Satisfied of the legality

and justice of the case presented by the lessor of the plaintiff, and that

the granting of the preemption to Beaubien was a matter of simple

right, disconnected with the equity with which his claim would be

necessarily connected, marked as it is with the continued and pro-

tracted occupation during a period of 19 years—a much greater por-

tion of which the spot so by him occupied was in the midst of a wil-

derness, exposed to all the dangers and vicissitudes necessarily con-

nected with a location so immediately surrounded by savages, and

that this view of the whole case cannot be considered repugnant to

the universal principles of justice, and the sense of right entertained

by the government itself; it is the opinion of a majority of the court,

that the judgment of the Circuit Court be reversed ; and this court,

proceeding to render such judgment as the Circuit Court ought to

have rendered, do order and adjudge, that judgment be rendered

herein for the lessor of the plaintiff, that he recover his term of

years unexpired and yet to come in the premises in the declaration

described, with his costs of suit in this court, and the court below

;

25
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and that a writ of possession and execution be awarded for such

purpose.

McConnel pro se.

D. J. Baker, for defendant.

Judgment reversed.

(a) This cause was heard at the last December term of this court. Lockwood, Justice, dissented from the

opinion of the majority of the court ; and Wilson, Chief Justice, being interested in the decision of the questions

involved in the cause, gave no opinion.

(6) Since the foregoing decision, viz., Feb. 27, 1839, this statute was enacted by the Blinois Legislature. " That

a patent for land shall be deemed and considered a better legal and paramount title in the patentee, his heirs

or assigns, than the official certificate of any register of a land office of the United States, of the entry or pur-

chase of the same land."

(c) This cause was taken to the Supreme Court of the U. S., and by that tribunal the judgment of the

Illinois Supreme Court was reversed. WUcox v. McConnel, 14 Peters B.
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Waknock -v. Russell.

1 Scam. R., 383.

Appeal from the Municipal Court of Alton.

1. A N0N-KE8IDENT, prior to tlie institution of a suit in our courts,

must file a bond for costs.

2. Such bond must be in the form prescribed by the statute.

3. The cost-bond must be entitled in the cause.

4. A cost-bond on a paper disconnected from all prior proceedings

entitled " Same v. Same," is insufficient.

Zinder, for appellant.

Cowles, for appellee.

Judgment reversed.

MoFFETT V. Clements.

1 Scam. R., 384.

Appeal from Macon.
1. The " allegata et probata " in a chancery cause must correspond.

2. Where a bill in equity alleges that a note was paid by the complainant on a specified day, and the proof is

that after the day the complainant offered to pay it—the bill cannot be sustained.

8. On a bill filed by the vendee for the specific performance of a contract to convey land, the complainant must

show a performance of the contract on his part, or an excuse for his non-performance.

LocKWooD, J.—This was a bill in chancery filed in the Macon Cir-

cuit Court by Moflfett against Clements, to obtain the specific perform-

ance of an agreement in writing, dated 29th of April, 1834, to con-

vey a tract of land. The bill alleges that Clements was to convey the

land upon the complainant's paying to the defendant a promissory note

for $100, dated April 9th, 1834, when said note became due, which
887
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was sixty days after date. The bill further alleges that the com-

plainant fully paid and discharged the note according to its tenor and

effect. The defendant in his answer, states that no portion of the

purchase money has ever been paid or tendered to him. The deposi-

tions show that in the year 1832, the complainant leased to the

defendant a stock farm with stock on it for eight years ; that the

defendant was also to furnish some stock, and manag§ the whole for

their joint benefit ; that each should share alike in the benefit of all

sales of stock. That on the 29th of March, 1836, the defendant fur-

nished an inventory of sales of stock amounting to about $1,200.

That complainant offered to defendant, on or about the 29th of

March, 1836, to credit the defendant on the account, the amount of

the note executed for the purchase of the tract of land above men-

tioned, if defendant would convey the land, which offer the defendant

refused to accept. That on the 22d of April, 1836, the defendant paid

one Emerson, the attorney for complainant, the sum of $372 24, the

balance due the complainant, on the sales of stock mentioned in the

inventory, and that at the time of said payment, said Emerson offered

to said defendant, that he might retain the money due on the note,

provided the defendant would give up the note, which offer the defen-

dant refused to accept, and paid the whole money to Emerson. The

depositions also show that the defendant once called on complainant

to pay the note, and once sent to him for the money. The case was

decided in the Circuit Court on the bill, answer, replication, and

depositions. The court below was of opinion that the complainant

had failed to pay the defendant the sum of $100, the purchase money
for the land as specified in the written agreement, according to the

tenor and effect thereof, and therefore decreed that the bill be dis-

missed. To reverse this decree, an appeal has been taked to this court.

The only error assigned is, the general error that the decree ought to

have been in favor of the complainant, and not in favor of the defen-

dant. It was urged on the argument, on behalf of the complainant,

that time in general is not of the essence of a contract to convey land,

so as to prevent a specific execution of the contract. Without, how-

ever, deciding how far the time of payment, in this case, was of the

essence of the contract, it is sufficient for this court to say, that the

bill stating that payment was made on the day the money became

due, is not sustained by proving that the money was paid, or offered

to be paid, at a subsequent and remote day.

In this case, however, the answer wholly denies the payment of the

note, and the depositions only show an offer to credit the defendant

for the money nearly two years after the note became due. This offer
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does not sustain the allegations in the bilh The rule at law, tliat the

evidence must substantially support the plaintiff's declaration, is

applicable to bills in chancery. As the proof wholly fails to show any

payment of the note, the decision of the Circuit Court was correct.

Whether the complainant may not present such a case by a proper

bill, as to authorize a decree for specific performance, is a question

this court is not called on to decide.

Decree affirmed.

A. Williams, W. Thomas and W. £rowii, for appellant.

J^isJc, for appellee.

Beaubien v. Baebouk.

1 Scam. R., 386.

Appeal from Cook.

1. Error in fact cannot ordinarily be assigned in the Supreme Court.

2. Where a writ is improperly tested the remedy of the injured party is by motion or plea in abatement in

the Court from whence the process emanated.

8. Dilatory motions and pleas must be made in the first instance, and cannot be made in the appellate court.

4. An irregular test of a writ is legalized by the act of July, 1837.

This is an action commenced in the Cook Circuit Court, by John

M. Barbour against Mark Beaubien. The summons was dated on the

23d day of March, 1837, and tested in the name of Thomas Ford, as

judge of said court. The summons was duly executed and returned.

At the May term of said court, 1837, Beaubien failing to appear,

judgment was rendered against him by default, for $764 15 damages

and costs of suit. From this judgment Beaubien appealed to this

court.

SivHTH, J.—In this case it is assigned for error that the process was

not tested in the name of a circuit judge of this State, nor of any

clerk of any Circuit Court. On inspection of the process, it appears

to be tested in the name of Thomas Ford, judge of the Circuit Court

of Cook county. This court must presume this test to be true, until

the contrary appears. If the individual was not judge of that court,

at the time of the emanation of the writ, this would be a fact to have

been shown by evidence. The misconception of counsel, in assigning

here an error in fact, for a supposed error in law, is not only irregular,

but unavailing. If there had been an erroneous test, the defendant

might, by motion in the court below, have availed himself of the

objection ; but the record, we apprehend, cannot now be contradicted.

Besides, the acts of the last session of the legislature have provided for
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Beaubien v. Barbour. Lyon v. Barney. Peyton v. Tappan. Longley v. Norvall.

the cases of the irregular tests of writs of the kind here supposed, and

legalized them.

Spring, for appellant.

Scammon, for appellee.

Judgment affirmed.

Lyon v. Baenet.

, 1 Scam. R., 387.

Error to McLean.

1. Where the record shows that the plea of the defendant was filed,

and the judgment by default, in behalf of the plaintiff, was rendered

on the same day, the Supreme Court will not presume that the plea

was filed after the default, but will reverse the judgment.

2. A judgment in assumpsit cannot be for " debt and damages^

Judgment reversed.

Davis and Fornian, for plaintiff.

Ford^ for defendant.

Peyton v. Tappan.

1 Scam. R., 388.

Appeal from the Municipal Court of Chicago.

Where the declaration averred that the defendants made their

promissory note to the plaintiff, Alexander Tappan, and the note pro-

duced in evidence was made payable to A. H, Tappan, and the plain-

tiff proved by parol that Alexander and A. H. was one and the same
person, and the holder of the note : Held that the proof sustained the

declaration.

Judgment affirmed.
Grant, for appellant.

Scammon, for appellee.

Longley v. Norvall.

1 Scam. R., 389.

Appeal from Schuyler.
1. There is technically no plea of the general issue in an action of covenant.

2. A plea of non est faotiim In covenant is a good plea, though not verified by affidavit vinder the statute.

It does not put in issue the execution of the instrument sued on, but every other defence is adioissible un-

der the plea as at common law.

LocKWooD, J.—Norvall commenced an action of covenant in the
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Schuyler Circuit Court, against William and Edwin Longley, on a

sealed note. The defendants pleaded non est factum, without ac-

companying the plea with an affidavit of its truth. To this plea the

plaintiff demurred, and the court sustained the demurrer.

By the 12th section of the " Act concerning Practice in Courts of

Law^'' it is enacted, " That the defendant may plead as many matters

of fact in several pleas, as he may deem necessary for his defence, or

may plead the general issue, and give notice under the same of the

special matters intended to be relied on, for his defence, on the trial,

under which notice, if adjudged by the court to be sufficiently clear

and explicit, the defendant shall be permitted to give evidence of the

facts therein stated, as if the same had been specially pleaded and

issue taken thereon ; but no persons shall be permitted to deny on

trial, the execution of any instrument in writing, whether sealed or

not, upon which any action may have been brought, unless the

person so denying the same, shall, if defendant, verify his plea by
affidavit."

It was contended on the argument, that the plea filed in this case,

was bad, because it was not verified by affidavit. This is not the true

construction of the act. In an action of covenant, there is strictly no

plea which can be termed a general issue ; but the plea of non est

factum, the general issue in debt on specialty, is correctly used, to

answer in this action the same end it does in debt. At common law,

when such a plea was interposed and issue joined thereon, the plain-

tiff was under the necessity of proving the execution of the sealed

iustrument declared on by the subscribing witness, if there was one,

aad the handwriting of the defendant, if there was no subscribing

wi.tness. This rule of evidence was considered by the legislature as

imposing an unreasonable burden upon the plaintiff, and hence the

passage of this act to dispense with proof of the execution of written

instruments, unless the defendant denied their execution on oath.

The legislature did not intend to change the rules of pleading, as

respects this plea ; but to dispense with a rule of evidence that was

oppressive. If a party when he files his plea, does not verify it by
affidavit, he may, notwithstanding this omission, rely on any legal

defence under his plea, that he could have done at common law, ex-

cept merely denying or disproving the execution of the writing

declaied on. The Circuit Court consequently erred in sustaining the

plaintiff's demurrer.
Judgment r&oersed.

Logan and Baher, for appellants.

Maxwell, for appellee.
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Manlove v. Bruaer. Covell v. Marks. Highland v. The People.

Manlove v. Bruner.

1 Scam. R., 390.

A])peal froin Schuyler.

It is en'or to render a judgment by default in the action of eject-

ment^ where a plea has been filed by the defendants; the proper

course is to call a jury and try the cause ex jparte. {a)

Judgment reversed.

McConnel, for appellee.

(a) CoveU v. Marks, 1 Scam. R., 391.

CovELL V. Marks.

1 Scam. R., 391.

Error to McLean.

When a plea of the general issue has been filed in assumpsit a

default is irregular, a jury should be called and the cause tried

ex 'parte.

Judgment reversed.

Davis and Forman, for plaintiffs.

Ford, for defendant.

Highland v. The People. /

1 Scam. R., 392. /
'

/

Error to CooTc.

1. A verdict in larceny should find the value of the property stolen.

2. There are no intendments ordinarily in criminal causes.

Smtth, J.—The prisoner was indicted, tried, and convicted of

larceny, at the last May term of the Cook Circuit Court. Tlie in-

dictment contains two counts, and charges the plaintiff in error with

stealing various articles of personal property, of different amouits in

value, from twelve and a half cents to twenty-five dollars. The jury

who tried the prisoner, returned a general verdict in these vords

:

""We, the jury, find the defendant guilty, and sentence him to the

penitentiary for the term of three years." On this verdict the Circuit

Court rendered judgment, and sentenced the prisoner to three years

imprisonment in the penitentiary at hard labor, except that for one

month of this time he was to suffer solitary confinement. During the

progress of the cause, the counsel for the prisoner moved to
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quash the indictment, on several grounds, which, however, are not

now considered important to be reviewed in the decision of this case,

because the motion to arrest the judgment ought to have prevailed

for the reasons specified in the third ground assigned in the court be-

low, and now here reassigned for error.

That cause is the insufficiency of the verdict in not finding the

value of the property charged to have been stolen.

By the 63d section of the " Act relative to Criminal Jurisprudence,"

it is declared that " No person convicted of larceny, shall be condemned

to the penitentiary, unless the money or the value of the thing stolen,

shall amount to five dollars ;" and by the 158th section of the same

act, it is declared that " Tlie jury who try the case shall designate in

their verdict, the term of time the offender shall be confined ; and

the court shall pronounce the sentence, designating the extent of

solitary confinement, and of hard labor in the penitentiary." From
the provision of the 63d section, it became the duty of the jury to

designate in their verdict the value of the property stolen by the

prisoner, as otherwise, without that finding, it was impossible for the

court to legally determine whether the prisoner was a subject of

penitentiary punishment. The value of the articles charged to have

been stolen, may or may not have been the value alleged, and the

proof may not have shown that all were stolen ; and as some were of

small and others of greater value, the jury might have been satisfied

of the guilt of the prisoner, on the proof of any one having been stolen.

The guilt might have been confined to one of less value than five dol-

lars, and if so, the sentence could not stand.

Tlie jury in appointing the time, should, also, show enough on the

face of their verdict, that they acted, in giving their sentence, within

the provisions of the 63d section of the act. This ought to appear

affirmatively, and not require inference or implication to sustain it.

Kothing can be taken by implication in a criminal case. The clear

and absolute ascertainment of facts should alone warrant the charac-

ter of the punishment pronounced by a court of justice. ]!^o possible

doubt should be entertained whether the verdict of the jury war-

ranted the judgment to be given. Where inference and intendment

are to be resorted to, to supply the defect in the verdict, as to the

value, as in the present case, doubts cannot but arise as to the cor-

rectness of such inference and intendment of the law.

It is one of the boasted principles by which the character of our

criminal jurisprudence is said to be marked, that in all cases of doubt

the criminal shall be entitled to the benefit thereof ; and it is not more

wise than it is humane. "We cannot in this decision have the advan-
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tage of precedents, because of the peculiar feature of our code in

criminal cases, giving to the jury the power of awarding the time of

punishment ; but the practice that prevailed in England and in some

of the United States, while the distinction existed between grand and

petit larceny, the punishment of which di£fered essentially, is con-

sidered analogous. The jury in their finding always designated

whether they found the prisoner guilty of grand or petit larceny
;

and this depended on the value of the articles stolen. For the reasons

assigned, we are of opinion that it was an indispensable requisite of

the verdict in this case, to authorize the judgment pronounced, that

it should have contained the value of the property of which the jury

found the prisoner guilty of stealing ; and as that does not appear, the

Circuit Court erred in not arresting the judgment.

Judgment reversed.

Caton and Judd^ for plaintiff.

Linder, attorney-general, for defendants.

Ajstglin v. iNoTT.

1 Scam. R., 395.

Appeal from Clark.

A SUMMONS issuing out of the Circuit Court without a seal, will be

quashed on motion, {a)

Judgment reversed.

Ficklin^ for appellant.

Cooper^ for appellee.

(a) Morrison v. Silverburgh, 13 Dl. E., 553. Dunlap «. Eames, 3 Gilm. R., 286. Williams T. Blankenship,

12 111. R., 122.

EOBEKTS V. GaEEN.

1 Scam. R., 396.

Appeal from Wayne.

1. A promise to pay for Improvements made upon public land, by the purchaser from the United States after

his entry, is without consideration and void.

2. A witness when sworn in a cause is bound to tell " the truth, the whole truth, and nothing 'but the truth."

3. It is perfectly immaterial whether the cause alleged in a declaration is proven by the witnesses for the plain-

tiff or the defendant, and whether the facts which authorize a recovery or defence is established upon the

examination in chief, or upon a cross-examination.

Wilson, C. J.—This action was brought upon a promise to pay for an

improvement upon Congress land. Upon the trial of the cause, the de-
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fendant's counsel moved the court to instruct the jury, " That if it

appeared from the evidence adduced by the plaintiff, that the de-

fendant had entered the land before the promise to pay for said

improvement was proved to have been made, that then they must

find for the defendant." This instriiction the court refused, but in-

structed the jury that if such evidence was given by any witness

without being called for by the plaintiff, they must not regard it,

otherwise they should.

The refusal of the court to give the instructions asked for, and also

the giving the instructions which it did give, are assigned for error

by the defendant. The principle is uncontroverted, that a promise

that is not founded upon either a legal or moral obligation, is not

binding in law ; and in the case of Carson v. Clark this court decided,

that a promise made by a purchaser of government land, to pay for

improvements upon such land, was a promise within this rule, and

therefore void, where the promise was made after the promisor had

acquired title to the land and improvements by purchase from the

government. It was incumbent, then, upon the plaintiff in this case,

to have proved not only the promise of the defendant, but that the im-

provements, which were the consideration of the promise, were at the

time the contract was entered into, upon the land of the government,

and not upon the land of the defendant. If he had failed in making

out either of these points, he was not entitled to recover ; and any

testimony which showed the promise of the defendant to have been

subsequent to his purchase of the land upon which the improve-

ments were made, was entitled to equal weight, whether adduced by

the plaintiff or defendant. If the plaintiff's own testimony show a

state of facts which defeats his title to recover, the defendant is

entitled to the benefit of it, and is under no obligation to adduce

testimony by way of confirmation, and to make assurance doubly

sure. Tlie court erred therefore in refusing the instructions asked for,

and also in the instructions which it gave. The distinction drawn by
the court in this instruction with respect to the different degress of

credit which the jury should give to those statements of the plain-

tiff's witnesses which were drawn from them by his interrogatories

or examination, and such as were voluntarily made, or made upon

the cross examination of the defendant, is without any foundation.

The circumstance of a witness' being called to support the plaintiff's

cause, does not render illegal, or discredit, such portions of his testi-

mony as may make against his cause, whether the facts were brought

out by the plaintiff's examination or otherwise. "When a witness is

sworn in chief, he is bound to state all the facts in his knowlei^ge,
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that are applicable to the case, and may legally be proved by parol,

and neither the court, nor the party calling him, can separate his tes-

timony, and take such part as they may like, and reject the balance.

Judgment reversed.

FicMin^ for appellant.

Bell v. The People.

1 Scam. R., 397.

Error to MuniGipal Court of Chicago.

1. The Municipal Court of Chicago has no jurisdiction beyond the

territorial limits of the city in criminal prosecutions.

2. An indictment is bad which does not show upon its face, that

it was found by grand jurors who had authority to examine and

indict.

Grant^ for plaintiff.

lAnder^ attorney-general, for defendants.

Judgment reversed.

"Willis v. The People.

1 Scam. R., 399.

Error to Gallatin.

1. Certaintt in criminal proceedings is essential to their legality.

2. An indictment must set forth the christian and surnames of the

injured parties in full.

3. Where a party, upon affidavit, applies for a continuance, the

adverse party may admit the facts, and insist upon a trial ; but every

fact stated in the affidavit must be taken as true.

Judgment reversed.

Eddy., for plaintiff.

Linder, attorney-general, for defendants.

Key v. Collins.

1 Scam. R., 403.

Error to Morga/a.

1. Original process can be issued to a different county from that in

which the action is commenced, in the three following cases only

:
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(1.) When the plaintiff resides in the county in which the action is

commenced, and the cause of action accrued in such county.

(2i.) Where the contract is made specifically payable in the county

in which the action is brought. In this case, no regard is paid to the

residence of the plaintiff.

(3.) Where there are several defendants residing in different coun-

ties and the action is commenced in the county in which some one of

the defendants reside.

2. Where process is issued to a foreign county, the declaration should

contain an averment of the facts necessary to authorize the emanation

of the writ to such foreign county. An averment that the cause of

action accrued in the county where the suit was brought, without

averring that the plaintiff resided there at the time of the commence-

ment of the suit, would not be sufficient.

3. An affidavit of the facts which give the court jurisdiction, is not

necessary to authorize the issuing of process to a foreign county ; and

if it is made, it does not thereby become a part of the record, or dis-

pense with the averment of those facts in the declaration.

Judginent reversed, {a)

Lambor7i, Davis and Forman, for plaintiff.

McConnel, for defendant.

(a) Kenney ». Greer, 13 111. R., 432; which overrules a22 prior cases.

Guild v. Johnson

1 Scam. R., 405.

Appeal from the Municipal Court of Chicago.

1. Where the form of action is in debt, a judgment for damages

only is erroneous.

2. But the Supreme Court will enter the proper judgment, if the

record furnishes the basis of the modification.

Judgment reversed,^ hut modified.

Scamimon, for appellant.

Spring^ for appellee.

Davis v. Hoxey.

1 Soam. R., 406.

Error to Maco^ipi/n.

Where the evidence tends to prove the issue joined between the
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parties, the Circuit Court has no right to order a nonsuit, or instruct

the jury to find for the defendant, {a)

Judgment reversed.

Cowles and Fislc, for plaintiff.

Logan and Baker, for defendant.

(a). Amos T. Sinnott, 4 Scam. R., 440 ; People v. Browne, 3 Gilm. R., 88.

Atkinson v. Lestee.

1 Scam. R., 407.

Appeal from Cook.

1. To constitute a forcible entry and detainer under the statute of this State, it is not necessary that actual

force and physical violence should be used.

2. The statute in relation to forcible entry and detainer provides for three cases

:

1. A TVTongful or illegal entry, as contradistinguished from a forcible and violent one.

2. A forcible entry committed with actual force and violence.

8. A wrongful holding over by a tenant.

3. In an action for forcible entry and detainer, the description of the premises in the affidavit was as follows

:

" The premises inclosed by us, situate in the county of Cook, and State of Illinois, being the same on which

you now reside, containing about one hundred acres, more or less, and commonly called North Grove :"

Held that the description was sufficient.

4. A court is not bound to instruct the jury upon mere abstract propositions of law, which do not refer in any

way to the evidence in the case.

Smith, J.—This was an action of forcible entry and detainer, pro-

secuted before two justices of the peace, and removed by appeal to

the Circuit Court of Cook county, and by appeal from that court to

this. The following points are made and relied on as grounds of

error by the appellant

:

1. That the affidavit and notice do not contain a sufficient descrip-

tion of the premises.

2. That the Circuit Court, in refusing to instruct the jury " that a

mere trespass, without other act of force and violence, is not such force

and violence as will constitute a forcible entry and detainer ; and that

to constitute a forcible entry, the party must enter with strong hand or

force and violence ;" and also, in instructing the jury, " that, if they

should believe, from the evidence, that the defendant entered wrong-

fully and without lawful right, and then kept the plaintiffs out from

regaining possession, it is sufficient to sustain this action ; and it is not

necessary to prove actual force and physical violence to sustain this

action."

The description in the affidavit and notice is, " of the premises

inclosed by us, situate in the county of Cook, and State of Illinois,

being the same on which you now reside, containing about one hun-
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dred acres of land, more or less, and commonly called Korth Grove."

This description, although general, is sufficiently certain for the pur-

poses of this action.

In considering the second point, it may be remarked, that the

instructions asked are mere abstract propositions of law, and do not

in any way refer to the evidence in the cause, though they may be

referrible to a case of forcible entry and detainer, and might have

been, as mere abstract questions, refused to be given by the court

;

but they were properly refused, and the instructions given were

correct.

The act of the legislature of this State in regard to forcible entry

and detainer, is peculiar in its phraseology, and evidently provides

a remedy for three classes of cases under the law.

The first section declares, that " If any person shall make entry into

lands, tenements, or other possessions, except where entry is given by
law, or shall make any such entry by force ; or if any person shall

willfully, and without force, hold over any lands, tenements, or other

possessions, after the determination of the time for which such lands,

tenements, or possessions were let to him, or to the person under

whom he claims, after demand made in writing for possession thereof,

by the person entitled to such possession, such person shall be adjudged

guilty of a forcible entry and detainer, or of a forcible detainer, as the

case may be, within the intent and meaning of this act."

From this section it will be perceived that there is : First, a wrong-

ful or illegal entry, as contradistinguished from a forcible or violent

one ; secondly, a forcible one by means of actual violence ; and,

thirdly, that of a wrongful holding over of a tenant.

This case may then be arranged to the first class contemplated by
the statute ; and the instructions of the court were directly applicable

to it, and properly given.

Judgment affirmed.
Grant, for appellant.

Ford, for appellee.

Butts v. Huntlet.

1 Scam. R., 410.

Ajpjpeal from Adams.

1. "Where A contracts to build a mill for B, and partially performs,

and is prevented from completing the job by the act of B, he may
recover upon a quantum meruit for his services.
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2. A justice of the peace has jurisdiction in such a case if the

amount does not exceed $100.
Judgment affirmed.

Browning and Ford^ for appellant.

A. Williams^ Davis and Forman^ for appellee.

Lawrence -y. The People.

1 Scam. R., 414.

Error to Cook.

Wheee a verdict in a criminal cafee is so defective that no judgment

can be pronounced thereon, the Circuit Court may treat it as a nullity

and upon its own mere motion award avetiire de novo.

Judgment affirmed.
/Stuart, for plaintiff.

Grant, State attorney, for defendants.

Peabsons v. Hamilton.

1 Scam. R., 415.

Appeal from Cook.

1. A JUDGMENT merges and extinguishes the contract upon which
it is based.

2. Interest cannot be computed according to the contract, after the

rendition of a judgment thereon.

3. A judgment must be for a specific sum, it must be absolute in its

terms, and cannot provide for any contingency whatever.

4. Where the Supreme Court can render such a judgment as the

inferior court ought to have given, the cause will not be remanded,

but the proper judgment will be entered by the appellate court.

Judgment modified.
Ford, for appellant.

Scam/mon^ for appellee.

Stacy v. Bakek.

1 Scam. R., 417.

Appeal from Morgan.

1. Where the plaintiff demurs generally to several pleas and one

of the pleas constitutes a bar, the demurrer will be overruled.

2. The lex loci contractus controls as to tjie validity and construction

of the contract.
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3. The law in force at the time of the making of a contract, enters

into and forms a part of the agreement, as much as if the law was

recited in the body of the written agreement.

4. An assignor of a promissory note is not a competent witness to

prove when the assignment was made.

Judgment reversed.

Walker and Brown, for appellant.

W. Thomas, for appellee.

Campbell v. State Bank of Illinois.

1 Scam. R., 423.

Error to Fayette.

Where a supersedeas bond is executed by a stranger, in the capa-

city of an attorney in fact for the priricipal, and the bond is executed

in the name of the principal and the bond purports upon its face to be

signed by the stranger as the attorney in fact of the principal ; the

Supreme Court will presume the authority, in the absence of an affida-

vit, impeaching the power. .

Motion to dismiss overruled.

Lafayette Bank of Cincinnati v. Stone.

1 Scam. R., 424.

Error to Municipal Court of Alton.

1. Where a sister State by legislation incorporates a banking institution, and it becomes necessary to use the

act of incorporation in our courts, the mode of authenticating the act is for the secretary of the sister

State, or other keeper of the records, to certify that the transcript is a perfect copy of the original, and

authenticate it by the seal of State, and then the governor must certify to the official character of the

secretary.

2. Where the Secretary of State omits to affix the seal of State to his certificate, the transcript is not duly cer-

tified.

3. The attachment of the great seal to the Governor's certificate will not aid the omission.

This was an action of assumpsit by the indorsee against the maker

of a bill of exchange. Tlie defendant by i)lea in abatement denied

the corporate existence of the indorsees and plaintiffs, upon which

plea an issue was formed. To establish the fact that tlie plaintiff

was a corporation under the Constitution and laws of Ohio, tlie act of

incorporation was introduced in evidence with the following certifi-

cates attached thereto, viz.

:

26
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" Secretary of State's Office, Columbus,

Ohio, March 18, 1834.

" I do hereby certify that the foregoing act is a correct copy of the

original roll thereof, remaining on file in this office.

" B, HiNKsoN, Secretary of State."

" United States of America,

The State of Ohio, Executive Office.

" 1, Robert Lucas, Governor and Commander in Chief of the State of

Ohio, do hereby certify that B. Hinlcson, by whom the act hereto

attached appears to have been certified, now is, and was at the date

of said certificate, the acting Secretary of State, in and for the said

State of Ohio, having been duly elected and duly commissioned as

such ; and that his official acts are entitled to full faith and credit as

well in courts of justice as thereout.

" In testimony whereof, I have hereunto subscribed my name, and

caused the great seal of the State of Ohio to be affixed, at Columbus,

this nineteenth day of March, in the year of our Lord one thousand

eight hundred and thirty-four.

"Robert Lucas."
(Great Seal

of State.)

Tliese certificates were objected to upon the ground that the certi-

ficate required by the act of Congress was not authenticated by the

great seal of State. The Circuit Court sustained the objection. The
plaintifis prosecuted a writ of error.

Smith, J.—In considering the correctness of this decision, it is pro-

per to look at the act of Congress directing in what manner the acts

of the legislature of the several States shall be authenticated. This

act has declared that these acts shall be authenticated by having the

seal of their respective States affixed thereto. The paper offered in

evidence is not so authenticated. Tlie seal of the State, it appears by
this certificate of the governor, is afiixed for the purpose only of

adding verity to the fact declared in his certificate, that B. Hinkson

is Secretary of the State of Ohio, and that full faith and credit are

due to his official acts ; not that the facts declared in the secretary's

certificate are true. This is not a compliance with the provisions of

the act of Congress, which manifestly intended that the seal should

be affixed, for the purpose of authenticating the act, and that the

transcript thereof was an exact copy of the law passed by the State

legislature. However much it may be regretted that objections,

technical in their nature, are to prevail in cases like the present, the
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court cannot depart from the plain and obvious provisions of the law.

It has no discretion to dispense with the forms prescribed ; and

parties who offer testimony, the manner of authenticating which is

thus provided, must conform to the mandates of the law. The court

below properly rejected the paper offered.

Judgment affirmed, {a)

Cowles, for plaintiff.

Linder, for defendant.

(a) A petition for a rehearing was filed, heard, and overruled.

The Constitution of the United States provides that, " FuU faith and credit shall be given in each State, to

the public acts, records, and judicial proceedings of every other State. And the Congress may, by general

laws, prescribe the manner in which such acts, records, and proceedings shall be proved, and the effect

thereof."

The act of Congress to carry this clause of the Constitution into effect, declares that, " The, acts of the

legUlaiwres of the several States shall be authenticated hy having the seal of their respectitie States

affixed thereto. The records and judicial proceedings of the courts of any State, shall be proved or admitted

in any other court within the United States, by the attestation of the clerk, and the seal of the court annexed,

if there be a seal, together with a certificate of the judge, chief justice, or presiding magistrate, as the case

may be, that the said attestation is in due form. And such records and judicial proceedings, so authenticated,

shall have such faith and credit given to them in every court within the United States, as they have by law or

usage in the courts of the State from whence the said records are, or shall be taken."

Sloo v. State Bank of Illinois.

1 Scam. R., 428.

Error to /St. Clair.

1. The transcript of the record of the Chxuit Court transmitted to the Supreme Court in pursuance of an ap-

peal or writ of error should be chronologically arranged.

2. A writ of error lies upon a motion to set aside a judgment and quash the execution issued thereon.

3. One partner cannot bind the firm by the confession of a judgment for a parttiership debt. (a).

The facts sufficiently appear in the opinion of the court de-

livered by

Smith, J.—^This is a writ of error, prosecuted on the part of Sloo,

to reverse the judgment entered in this cause against him, on the

following statement of facts appearing on the record

:

A judgment, by confession, was entered in the St. Clair Circuit

Court, in favor of the defendants in error, against Sloo and McClintoc,

trading under the firm of Sloo & Co., for $125,000.

This confession is made by Alfred Cowles, an attorney of that

court, under a warrant of attorney, executed by McClintoc alone, in

the name of the firm, without seal, authorizing any attoi'iiey, of any

court in this State to appear for the partners and confess the judg-

ment. It further appears that the residence and place of business of

the plaintiffs in error, was at Alton, in the county of Madison, where
the warrant of attorney was executed. No bond or evidence of pre-
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vious indebtedness was filed or exhibited to the court with the power

of attorney on which the judgment was confessed, but the bare autho-

rity only to confess the judgment for the sum specified, appears to

have been filed when the confession was entered.

At the term immediately subsequent to the rendition of this judg-

ment, Sloo appeared, and upon afiidavits filed, moved the Circuit

Court to set aside the judgment, or restrain the lev^ying of the execu-

tion upon his property, because he never executed the power, nor

authorized McClintoc to execute it for him.

The Circuit Court denied the motion, to which the plaintifi" in error

excepted and filed his bill of exceptions.

The plaintiif in error, Sloo, assigns for error the refusal of the

Circuit Court to grant his application, and to set aside the said judg-

ment as to him, or to restrain the execution of the judgment as to

him, and also makes a general assignment of errors, to which the de-

fendants have joined.

A preliminary question has been raised b}'' the counsel for the bank,

which it is necessary to dispose of, as, on that disposition, the further

action of this court will depend.

It is contended that the assignment of errors in this case, is an as-

signment of errors in fact, not cognizable in this court.

The transcript returned upon the writ of error, commences with the

application, notice of motion, and reasons for moving to set aside the

judgment as to the applicant, and then recites that judgment, to-

gether with the warrant of attorney, the proof of its execution and the

declaration and confession ; after which follow the afiidavits of the

several parties, and the refusal of the court to grant the motion ; all

this is contained in the bill of exceptions, signed by the circuit judge
;

after which is a remittitur, entered on the next day after the decision

on the motion, by the plaintifiV attorney, for $14,222 61.

That the record is inartificially drawn up, maybe readily conceded.

The record should have presented the proceedings in the order of

time in which they transpired, commencing with those on the rendi-

tion of the judgment. Then the subsequent ajDplication and proceed-

ings had thereon, should have followed ; but because this clerical

error has transpired, it will not, we conceive, make the assignment of

errors an assignment of errors in fact. We apprehend the counsel

has been misled in this particular, and considered the question in a

dift'erent aspect from that in which tJie proceedings appear. But are

we to sacrifice substance to mere form ? And is the inverted order

of time in which the proceedings are presented here, to be a suflicient

reason for refuaiiig that justice which the very right of the case, as
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presented by the record, shall demand, and turn the party round to

sue out a writ of error coram vohis, which has been disused and super-

seded by the more summary mode of a direct application to the court

for the rightful exercise of its own powers, over its proceedings and

those of its officers ?

We think the exception not well taken. The question presented in

the court below, was whether a judgment, unauthorized and illegal,

had been rendered as to Sloo ? That depended on the authority of

McClintoc to authorize the confession in favor of the bank, in the

name of Sloo. The affidavit establishing the due execution of the

power by McClintoc, filed with the declaration, and on which proof

the judgment was ordered to be entered, shows that McClintoc, as

the partner, without the consent or authority of Sloo, executed the

power in question ; and consequently the legal point to be determined

is, whether such a power so executed, will authorize the rendition of

the judgment against the other partner, who neither authorized nor

assented to the confession. Apart, then, from the affidavits on which

Sloo based his application for setting aside the judgment as to him,

the Circuit Court had, in the original proceedings, evidence entirely

sufficient, on which to determine the irregularity of the proceedings

and of the erroneous character of the judgment rendered, without

recurring to evidence aliunde the record. It is true, the special

errors assigned in this court, go to the refusal to grant the motion,

and do not specify this particular ground in the original record.

Still we conceive we are bound to consider the whole proceedings as

fairly before the court, without regarding the manner in which the

clerk has made them uj), and that this portion of the record, as well

as that relating to the facts stated in the affidavits by both parties,

was equally before the Circuit Court, as it most clearly is here.

The defendants in error, having joined in error, might also be con-

sidered as waiving all objection, if the rigid rules of pleading were

insisted on, the joinder being only considered as a demurrer to the

assignment of errors in cases where the errors are not well assigned,

and contradict the record. It is strenuously insisted, that this court

cannot decide this case without determining questions of fact without

the record, in judging whether the Circuit Court erred in refusing to

set aside the judgment on the application made, and that it has no

jurisdiction for such purpose.

It is a sufficient answer to this objection to quote the jurisdiction

expressly conferred by statute : "To determine all matters of appeal,

error, or complaint from the judgment or decree, of any of the circuit

courts of this State, and from such other inferior courts as may here-
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after be established bj law, in all matters of law and equity, wherein

the rules of law or principles of equity, appear, from the files,

records, or exhibits of any such court, to have been erroneously ad-

judged and determined."

It is then the judgment of the law on the facts, as they appear on

the record, which is to be investigated to ascertain whether it has been

correctly pronounced, as it shall appear to have been decided in the

proceedings brought up, and not a new investigation of facts dehors

the record. The expressions used in the statute defining the jurisdic-

tion of this court, we agree, are not to be extended to give this court

cognizance of cases in proceedings or judgments merely interlocutory

;

but we aver that whenever a decision takes place in any of the circuit

or inferior courts of record of this State, which is final, and of which

a record can be made, and which shall decide the right of property

or personal liberty, complete jurisdiction is conferred on this court to

hear and determine the same. Coke, in his Commentaries on Little-

ton, saith, that " A writ of error lietli when a man is grieved by an

error in the foundation, proceedings, judgment, or execution in a

cause ;" and can it be said there is no grievance in the rendering a

judgment against one who is not summoned to appear in court, and

who has not authorized the judgment, nor been, by his consent, a

party to it ? This court having a revisionary power over all errors

happening in the Circuit Court where the cause was prosecuted, and

that court having entertained jurisdiction of the cause, and of the

particular point presented, it cannot now be objected here, that this

court has no power to revise those proceedings. It seems to us, that,

if the reasoning of the defendants' counsel was correct, the adoption

of his doctrine would lead to an almost entire subversion of the

objects for which this tribunal was created. There is nothing, then,

in the present case, to distinguish it from an ordinary case of a writ

of error, and as such we proceed to the merits of the grounds assigned

for error.

That the Circuit Court should have vacated the judgment as to

Sloo, we cannot entertain a doubt ; for, as has been before remarked,

the affidavit of the witness to the execution of the power of attorney,

under which the judgment was confessed and entered up, expressly

declares that the power was signed by McClintoc for the firm of A.

Gr. Sloo & Co., and it does not appear that McClintoc had the least

authority whatever for doing the act.

Without then recurring, for the present, to the affidavits and proofs

exhibited on the motion, the simple question is presented, whether

one partner can confess a judgment in the name of his co-partner.
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It is undeniable, that unless tliere be an express authority to the

partner from the other, or he assent to it, the power of attorney executed

by one partner in the name of the other, as to him, is void. The
whole current of British and American authorities sustains this rule.

Indeed we have not seen, nor do we know of a single case to the

contrary.

In general, the power of attorney to confess the judgment, is accom-

panied by a bond, as evidence of the indebtedness or amount due.

How or when this peculiar security for a debt authorizing a credi-

tor to sign a judgment and issue execution without even issuing a

writ, was first invented, does not appear. Chitty, in commenting on

it, says, " It has now become one of the most usual collateral securities

on loans of money, or contracts to pay an annuity, and for debts due,

but is usually accompanied with some other deed or security." It is

also under seal. In the present case, the power has no seal, and it

has therefore been supposed to place the case on a different footing

from the adjudged cases, most of which assign, as a reason why one

partner cannot confess a judgment in the name of the other, that he

cannot bind the co-partnership by an act under seal. The ancient

reason, in the earliest cases in which the question arose, was, that the

seal of the other partner was his private property, and could not be

subject to the control or use of the other. Another given is, that it is

an act not within the limits of co-partnership business.

In the case of Harrison v. Jackson, Sykes, and Kusliforth, the

agreement related to a partnership transaction, was under seal and

executed by Sykes, the other partners not being present. In an action

of covenant against the three partners, on this agreement. Lord

Kenyon, who gave the opinion of the court, said he admitted the

authority of the partners according to the law merchant, or mercan-

tile transactions, but denied that any power existed to bind eacli other

by seal, unless a particular power be given for that purpose ; and fur-

thermore remarked, that it would be a most alarming doctrine to the

mercantile world, if one partner could bind the others by such a deed

as the one in question. It would extend to cases of mortgages, and

would enable a partner to give a favorite creditor a real lien on the

llfstates of the other partners. In the case of Ball v. Demsterville,

Clement v. Brush, Murphy v. Bloodgood, Green v. Beal, Motteux v.

St. Aubin, Ton v. Goodrich, the same principle was recognized. In

Pearson v. Hooker, it was decided that one partner may release a

debt due the partnership by a deed under seal.

Kent, Chief Justice, however, distinguishes this particular case from

the class of cases referred to, " because there was no attempt to charge
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the partnership with a debt by raeans of a specialty, but it is the

ordinary release of a partnership debt. Each partner is competent

to sell the effects, or to compound, or discharge the partnership

demands ; each having an entire control over the personal estate."

The Supreme Court of New York, in the case of M'Bride v. Hogan,

after an elaborate examination of all the cases bearing on tliis question

came to the conclusion, " That one partner cannot do any act under

seal, to afiect the interest of his co-partner, unless it is to release a

a debt." It follows, then, according to the recognized doctrine of

these adjudicated cases, that this power of attorney, had it been under

seal, would have been a case identical with those cited,

"We may be permitted to ask, what difference there can possibly be

in principle, and effect of the act done, in the cases cited, and the one

under consideration. Whether the power to confess the judgment be

under seal or not, can surely make no difference in its consequences

or intended objects. If the power is valid, not being under seal, the

consequences and results of the act are precisely similar to those which

the principles of the decisions cited most strongly urge as unjust and

illegal ; and if void for want of a seal, the case is only thereby ren-

dered more clear and certain.

To judge of the power of the partner, and the legality of his act,

we are necessarily required to examine the consequences and effect

of his act. And what are they ? To subject all the private as well

as joint property of the partner, both real and personal, to execution

and sale ; a still furtlier consequence, his person to imprisoment, in

execution of the judgment so confessed, without his authority or assent,

express or implied—nay, against his most solemn protestations, or

possibly obtained through misapprehensions, or fear, or through

deceitful representations held out to a weak and indecisive mind ; or

it might happen by collusion, and for the purpose of fraud. When
such results may be readily conceived—nay, be like to happen, can it

indeed make any real difference whether the act, from which such

consequences might flow, is or is not under seal ? What magic is there

in a scrawl, for that is, by our law, in effect, a seal ? Can the legality,

reason, or justice of the case, depend on a legal subtlety, or shall the

case be decided on the broad and firm basis of reason and right ?

We cast aside the distinction as unworthy the consideration of the

tribunals of the present age, and unhesitatingly decide, that justice

and right ought not in any case to be sacrificed to mere forms, how-

ever ancient they may be, or however numerous may have been the

precedents produced. We do not, however, wish to be understood

as discarding those which are essential to the correct and regular order
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of proceedings, and winch are necessary to be observed in the proper

and systematic conducting of cases.

We have thus far considered the case without reference to the affi-

davits read on the motion. From an examination of the contents of

those, our opinion is strengthened as to the views already expressed.

There can be no doubt, from the statement of McClintoc, and all those

who testify on the part of the bank, that McClintoc had no authority

whatever, from Sloo, to make the power of attorney. The judgment

is also for a much larger sum than was actually due at the time, it

embracing contingent liabilities not then at maturity, and was, in fact,

entered up for $14,222 61 more than was due, being the amount

remitted on the next day after the Circuit Court refused to grant the

application of Sloo.

An attempt is made to draw from some expressions of Sloo, an infer-

ence of his sanction of the act of McClintoc, long after the power had

been signed and delivered. It may be doubted whether a subsequent

agreement to, or assent of, the act of McClintoc, after the judgment

had been rendered on an invalid power, would legalize the irregular

and unauthorized confession ; but it is sufficient in the present case to

say that, in our opinion, the attempt to establish such assent or

approval has signally failed.

In every aspect in which this case can be viewed, we have no hesi-

tation in saying that the judgment of the Circuit Court is erroneous

and void, as to Sloo, having been entered up without authority, and

that the court below ought to have vacated the judgment on the

application of Sloo.
Judgment reversed.

Semple, Eddy and D. J. Baker, for plaintiff.

Cowle's, Logan, Ford and Oamble, for defendants.

(a). As to judgments by confession. Cooke's Stat. 262; Sherman v. Baddely, 11 III R., 622; Truett V.

Wainright, 4 GUm. R., 41T ; Lyon •». BoUvin, 2 ibid., 629 ; Lake v. Cook, 15 111. R., 856 ;
Wood v. Child, 20 lU.

B., 209 ; Fleming v. Jencks, 22 ibid., 475.
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IN THE

SUPREME COURT OF THE STATE OF ILLINOIS,

IN JUNE TERM, 1838, AT VANDALIA. >

BUTTERFIELD "0, KeNZIE.

1 Scam. R., 445.

Error to Cook.

Where a note or bill is made payable at a specific place, payment at such place need not be demanded by

the holder in order to charge the drawer or indorser.

"Wilson, C. J.—^The only question presented for adjudication by the

record in this cause, is whether or not in an action against the maker

of a promissory note, or the acceptor of a bill, payable at a specified

place, the plaintiff is bound to aver and prove a demand of payment

at the time and place specified to maintain the action. The negative

of this proposition is maintained by the plaintiff in error, and the

affirmative by the defendant. Without going into an examination

of the numerous decisions bearing upon the question, or the reasons

advanced in suj^port of those decisions, this court has no hesitation in

saying, that the weight and current of authorities fully sustain the

position assumed by the plaintiflT. It is not a question of first im-

pression, but one which has been so repeatedly decided, that this

court does not feel itself called upou to examine the reasons upon

which former decisions have been maintained.

Judgment reversed.

Butterfield and Collins, for plaintifi". «

Grant, for defendant.

LocKwooD and Smith, Justices, were not present at this term.
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Godfrey v. Buckmaster.

1 Scam. R., 447.

Mror to Madison.

1. Demands upon several notes, executed by the defendant to the plaintiff, may be included in one count of a

declaration.

2. A judgment will be rendered for the plaintiff on overruling a demurrer to his declaration.

8. If a defendant wishes to plead after an adverse decision upon his demurrer to the plaintiff's declaration, he

must ask leave of the inferior court to withdraw his demurrer.

Smith, J.—The plaintiif counted on six several promissory notes,

made payable at the same time, for the sum of one thousand dollars

each, and included the whole of the notes in a single count of the

declaration. The count describes the notes according to their tenor

and legal effect ; and assigns the breach of the promise to pay, as to

each and to the whole of the notes.

To this declaration the defendants specially demurred, and assigned

for cause, a want of form by joining the notes in the same count.

The Circuit Court, holding the demurrer not well taken, overruled it,

and rendered final judgment for the plaintiff. A writ of error has

been prosecuted, and it is now assigned for error—First, That the

declaration contains different and distinct causes of action, in one

count, and that this count is therefore double ; Secondly, That the

judgment on the demurrer should have been resjpondeas ouster.

It is now argued by the counsel for the plaintiffs in error, that

although the several and distinct promises of the defendants could be

joined in one action, yet the promises being several and distinct, they

should have been declared on in separate and distinct counts.

To this position it may be remarked, that the present case is not

one of a misjoinder of causes of action so different in their nature as
411
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to fall within the rule which would render a declaration bad, because

of such joinder ; nor can we perceive how it is a cause even for

special demurrer, for want of form. Tlie count is no way defective

in its form, but it is said to be defective in substance, because it com-

bines the six notes in the description thereof, and has assigned the

breach of non-payment of all, in the same count. And it is further

insisted, that each note should have been set out in difierent counts

;

and, that not being done, the declaration is double.

The cause assigned in the special demurrer, and the argument

used to support it, are inconsistent. One alleges the want of form as

the defect, and the argument charges the act of joining the notes, in

the description of them in the count, as matter of substance, and

insists on this ground, that this fact sustains the w^ant of form

alleged.

There is no misdescription, no incongruity, or want of accuracy, or

certainty in the count, which is even formally perfect ; and hence the

cause of demurrer assigned, is not established. "We are entirely satis-

fied that no valid objection can be raised to the count.

The six notes are identical with each other, being for the same sum,

of the same date, and payable at the same time ; and might well be

joined in the same count most conveniently, without ambiguity or

perplexity. Indeed it is most desirable, where it can be done without

producing confusion, when the causes of action are of the same nature,

and may be clearly set forth together, that this mode of declaring

should be adopted. K^o possible embarrassment can arise, for the

defendant may avail himself of every defence. He may plead

specially to each note separate matters of defence ; or he may plead

the general issue and give special matter in evidence, in defence to

any or to all the notes. Supjiose, instead of the six notes, there had

been but one payable by installments on six different days, would it

be objected that the promises and breaches could not be set forth in

the same count? We apprehend not. The promises then being on

separate pieces of paper, will not surely change the rule, nor the

reason of it ; nor can the count be double, because it describes several

notes. The description of the six notes in separate counts, would

have been no more clearly nor accurately described than they have

been in one ; and the useless verbiage, which would, in framing them,

have to be observed, is thus desirably avoided.

The authorities cited by the counsel for the plaintiffs in error, and

particularly those in Gould's Pleading, are far from sustaining the

grounds assumed in support of the writ of error, while those in the

4:th and 13th Johnson's Keports, clearly sustain the court. In our
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system of practice it is of infinite importance to introduce precision

and conciseness ; and whatever tends to dispense with prolixity and

useless recapitulation, should be encouraged.

On the second point the practice is plain. The judgment in chief

was correct. If the defendants wished to plead to the merits of the

action, they should have withdrawn their demurrer, and applied to

the court to answer over. This doubtless would have been granted.

It could not compel the withdrawal of the demurrer ; and as the

defendants choose to stand by it, the Circuit Court could render no

other than a final judgment on the pleadings as they stood.

Judgment affirmed.

Cowles and Krum^ for plaintiffs.

Martin^ for defendant.

Linn v. Buckingham.

1 Scam. R., 451.

Error to Fayette,

1. Declaration on a note made by William Linn
;
proof—a note

signed, Wm, Linn—no variance.

2. The execution of a note cannot be put in issue, unless the fact is

denied by plea and aflidavit.

3. A bond for costs indorsed upon the back of a declaration filed in

the proper court, is sufficient, although the bond does not state the

court in which the suit is pending.

4. A bond for costs signed in the name of a law partnership is

valid.

Judgment affirmed.
Davis and Forma/n^ for plaintiff.

Hunter v. The People.

1 Scam. R., 453.

Error to Edga/r,

1. Where four persona are indicted for riot in the Circuit Court of one county, and one of the defendants ob-

tains a change of venue to anotlier county, the original indictment should be sent with the transcript to

the latter county.

2. When an indictment against several Is disposed of as to one, in the Circuit Court of a county to which the

venue was changed, it is the duty of the court to which the venue was thus transferred, to order a return

of the original indictment to the Circuit Court in which it was found, to the end that the other defendants

may be tried. If the court neglects its duty, but the indictment is voluntarily returned, the other defend-

ants cannot avail themselves of the omission.

Smith, J.—This case is submitted on the following agreed state of
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facts. The defendants were jointly indicted at the April term of the

.Circuit Court of Edgar county, 1837, for a riot. At the September

term of the same year, Andrew Hunter, one of the defendants, ap-

plied for a change of venue, for himself only, which was ordered, and

the indictment, together with the other papers in the cause, were

transmitted to the Clark Circuit Court, where Andrew Hunter was
tried at the November term, 1837. After the trial in the Clark

Circuit Court, the same indictment on which Andrew Hunter was

tried, was brought back to the Edgar Circuit Court, without any

order of the court therefor; and William Hunter, Bartholomew

Whalen, and James Whalen were called to plead to the indictment.

It is now submitted by the attorney for the people, and the counsel

for the defendants, who did not join in the change of venue, whether

or not the Circuit Court of Edgar county was ousted of its jurisdiction

over them, by the change of venue to Clark Circuit Court.

In the case of Clark v. The People, decided in this court in 1833,

it is said, "It is argued that if the venue should be changed on the

application of one of several defendants indicted jointly, that it would

be difficult if not impossible to try the others—as the indictment

would have to be sent to the adjoining county with the accused."

The only point decided in that case Avas, the right of one of several

defendants indicted jointly, to a change of venue, which the Circuit

Court had refused, which judgment was reversed.

It is not to be disguised that the act allowing a change of venue,

in regard to criminal ofiences, is extremely defective ; and particu-

larly as to the disposition which shall be made of the other defen-

dants, after a change of venue, and trial shall have been had as to

one or more of them.. "No provision is made for the disposition of

the indictment by the court to which it is transmitted, after the

change of venue is awarded, and its final action has been had on the

party who sought the change. The policy of the act, in its present

shape, may well be doubted—and however just the principles on

which it has been founded, from the means it affords, there can be no

doubt that it is often resorted to, and used in many cases, for the pro-

stration of the criminal justice of the country. Its terms are too

general and indefinite—and no corroborating facts, or the details of

circumstances, to establish the truth of the cause for the change

sworn to by the defendant, to sustain his belief, is required.

If he swears, in his mere belief, that any one of the causes named

in the statute exists, no matter how or by Avhat means or information

he has arrived at the conclusion—nor how improbable or untrue it

may appear, no discretion is left to the court to determine the justice
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of the application. The change must be awarded.—The present case

must be decided on its own merits. The court, in its own opinion

(in the case of Clark v. The People) merely recapitulated the argu-

ments of counsel, without at all admitting, much less deciding, that

a defendant in a case like the present, could not be properly and

legally tried, notwithstanding the embarrassments suggested.

The case, in the agreement of submission, admits that the indict-

ment was returned to the Circuit Court of Edgar, without an order
;

and, on looking into the record, it does not appear how the indictment

was remanded or returned. The only question, then, to be determined

under the case made is, whether the Circuit Court of Edgar county

ever lost jurisdiction of the cause, as relates to the three defendants

who did not desire a change of venue.

It must be conceded that they could not be tried in the Circuit

Court of Clark, to which the venue of the cause in regard to the other

defendant, without their consent, was changed ; and indeed it might

well be questioned whether even by consent the Circuit Court of

Clark could take cognizance of the case.
—

^The indictment, for all legal

purposes, must be considered as still remaining under the control of

the Circuit Court of Edgar county ; and no trial could be had else-

where. The Circuit Court of Clark should have entered an order

causing the indictment to be returned to the Circuit Coui't of Edgar,

retaining a copy on its records—but although this was not done, it

does not follow that the court of Edgar was ever ousted of its juris-

diction, as to the three other defendants ; and as the indictment was

returned to the court where it was found, it is not considered im-

portant, whether it was done in pursuance of a formal order of the

Clark Circuit Court, on its records, or by the direction of the court

verbally to its clerk. It was properly returned, although the law is

silent as to the manner of the return.—If this is not regular and

sanctioned by legal rule, public justice might be defeated in numerous
instances. No injustice is done the defendants. They are deprived

of no right whatever ; nor is any obstacle or inconvenience created

thereby.

As the statute, allowing the change of venue, is silent as to the

future disposition of the cause, after trial of those who have sought

'

the change of venue, it might equally be said, that the court to which
the indictment is sent, has no power to remand the indictment ; and
if so, there would be a complete failure of justice. ISTo principle of

decision should be adoj^ted unless it is just and reasonable it its cha-

racter ; and where the contrary would manifestly be the result, it

ought to be avoided, unless the grounds of inevitable necessity inter-
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pose another or a modified course. It is then inconsistent with the

reason, the right, and the justice of the case, that the defendants

should escape a trial for the offence charged, by the act of their co-

defendant, in taking the change of venue ; and we can perceive no

sufficient reason for arresting the judgment rendered in this cause.

Judgment affirmed.
FicMhi^ for plaintiffs. •*

French^ State attorney, for defendants.

I

Duncan v. The People.

1 Scam. R., 456.

Error to Clinton.

1. The caption to an indictment is not a count, nor a portion

thereof.

2. Where there are two counts in an indictment, and the first is

quashed, the caption of the indictment remains undisturbed, and the

second count is referable thereto.

Judgment affirmed.

Coiules, Krum and J. Reynolds^ for plaintiff.

Olney^ attorney-general, for defendants.

The People v. Peaeson.

1 Scam. R., 458.

Application foQ' a Mandamus.

1. Wheke a plaintiff counts upon a promissory note, and adds to his

declaration the common money counts—files a copy of the note, but

no copy of an account^ and offers to stipulate that the note consti-

tutes his sole cause of action ; it is erroneous to continue the cause on

the application of the defendant, (a)

2. A note is admissible under the money counts.

3. The Supreme Court will exercise its appellate jurisdiction, and

exercise its supervisory control over inferior tribunals, where tJie

necessities of the case require it.

Mandamus awarded.

Butterfield and Collins., for plaintiffs.

G-rant and Peyton., for defendant.

(a) S. p. People «. Pearson, 1 Scam. R., 473.
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Edwards v. Todd.

1 Scam. R., 462.

Appeal from Cook.

Unliquidated damages arising out of a breach of the contract sued upon, constitute the subject matter of a

set-off under our statute, (a)

Smith, J.—This was an action of assumpsit to recover tlie amount
of freight agreed to be paid for the transportation and delivery of a

certain quantity of merchandise, from Buffalo, in New York, to the

port of Chicago, in the State of Illinois.

The declaration contains the usual counts. The defendants pleaded

the general issue, and gave notice of their intention to give in evi-

dence, under that plea, that a portion of the goods agreed to be trans-

ported, exceeding in value the whole amount of the freight claimed,

was, through the negligence, carelessness, and improper conduct of

the plaintiff, lost and destroyed on the voyage. On the trial, the

defendants offered to introduce such evidence, first, by way of set-off,

and secondly, by way of reducing the amount sought to be recovered

in the action.

The Circuit Court rejected the evidence as inadmissible, deciding

that the plaintiff was entitled to recover freight as charged, on such

portions of merchandise as had been safely transported and delivered

to the defendants, and had been received by them ; and that it was

not competent, in this action, for the defendants to set off the value

of the merchandise lost, under their notice ; nor could it be intro-

duced for the purpose of reducing the amount of freight contracted to

be paid, and due for such portions of the goods as had been delivered

to the defendants, and received by them. This instruction of the

Circuit Court, being excepted to on the trial, is now assigned among
other causes for error.

The question thus presented for consideration, will necessarily in-

volve a decision on, and a just and reasonable interpretation of, om*

statute allowing set-offs. By the ITtli section of the practice act,

approved 29th January, 1827, it is provided that " The defendant, or

defendants in any action brought on a contract or agreement, either

express or implied, having claims or demands against the plaintiff or

plaintiffs in such action, may plead the same or give notice thereof,

under the general issue, as is provided in the 12th section of the act

;

or under the plea of payment—and the same or such part thereof, as

the defendant or defendants shall prove on trial, shall be set off and

allowed against the plaintiff's demand." The 12th section, referred

to in this provision, declares that "the defendant ma}' plead the

general issue, and give notice of the special matter intended to be

27
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relied on as a defence on the trial ; under whicli notice the defendant

shall be permitted to give evidence of the facts therein stated, as if

the same had been specially pleaded and issue taken thereon."

In the investigation to be made on this point, it is important to

inquire, whether the " claim or demand " of the defendants, being of

an unliquidated character, forming a distinct breach of a portion of

the ]3laintiff's contract to transport and deliver the merchandise, and

which would form a substantive cause of action in itself against him,

could, under the section of the act quoted, be the subject of a set-ofi".

The liability of the plaintiff, to account for the merchandise received

by him, and agreed to be transported by his bill of lading, and alleged

to be lost, must depend on the fact whether the loss was occasioned

by the dangers of the navigation, which were excepted in the bill of

lading, or by the negligence and unskillful conduct of the plaintijQP, in

the management and navigation of the vessel of which he was the

master. The proof of negligence and unskillful conduct devolved on

the defendants to establish ; and if proved, would render the master,

who is plaintiff in the action, liable to answer for the loss occasioned

by his own misconduct and ignorance ; and, though it is conceded,

would necessarily involve a complication of facts and questions to be

decided, yet, for many good reasons of policy and justice, should be

inquired into, and allowed to be set off against the plaintiffs demand,

to the amount of the actual value of the merchandise proved to have

been thus lost or destroyed. It cannot be denied, that in an action

ao'ainst the master as a common carrier, he would be liable to refund

to the extent of the injury sustained, under such a state of facts ; and

if by a reasonable interpretation of the act allowing set-offs, and

without a perversion of its obvious import, this can be done,

no good reason can be shown why the defendants should be driven

to seek redress in a separate action against the master of thp vessel.

Tlie language of our act in the section quoted, is, that the defendant

in any action brought on any contract or agreement, either express or

implied, having claims or demands against the plaintiff in the action,

such claims or demands " shall, on proof, be set off* and allowed

against the plaintiff's demand." This section then defines by its

terms all actions arising ex contractu,' and would seem necessarily to

have given an interpretation to the nature of the claim or demand,

which it is declared shall be set off against the plaintiff's claim, for

the recovery of which he has brought his action. Set-offs are to be

mutual, it is agreed ; and in the present case the defendants ask do

more than the right of charging the plaintiff with the value of the

goods which he has not delivered conformably to the terms of his
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contract ; and wliicli, they allege, have, by his own acts of unskillful-

ness and negligence, been lost.

The gist of the right to make the set-off, arises from the failure to

perform that portion of the plaintiff's contract which embraced the

stipulation to deliver the lost goods, as well as those not lost ; and the

plaintiff does not seek to recover fi-eight for any other portion than

those that were delivered and accepted by the defendants.

The performance by the master of the vessel, of his part of the con-

tract on which the action itself is founded, and whether or not he

shall be excused for tlie non-performance of a portion of it, by reason

of the loss occasioned by the dangers of navigation, without any act

of his, arising from ignorance of his profession or negligence on his

part, is then the matter in controversy. The investigation, then, is

confined to an ascertainment of the performance of the contract

between the parties, according to its import and legal effect ; and no

objection is perceived to a course which involves the inquiry, whether

the contract has been so performed as to entitle the plaintiff to recover

the whole, or a part of the compensation agreed to be allowed for the

service stipulated to be performed ; or whether by his own acts of

negligence and ignorance, he has, in the attempts to do such service,

occasioned a loss 1o the defendants for which he is accountable; and

wliich should be deducted from the compensation for such portion of

the contract as has been well performed.

The section allowing set-offs is peculiar in its phraseology, and

differs most materially from the English statute concerning set-offs

as, also, from tliat of Kentucky, and from that of several of the other

States of the Union ; and is altogether different from that which was

enacted in tliis State in 1819, and which existed until the j^resent act

rejjcaled it.

The decision referred to by the plaintiff's counsel, in Dana's

Keports, was decided under the act of Kentucky, which declares, that

where any suit for debt or demand is depending it shall be lawful for

the defendant, on the trial, if the plaintiff be indebted to him, to

plead the same in discount or by way of set-off; and it is decided

in that case, " That this statute meant moneyed demand in its

strictest legal sense, and rendered it of about the same signification as

debt."

The act 2 George 11. declares, "That where there are mutual

debts between the plaintiff and defendant, one debt may be set off

against the other."

This act was amended by the act 8 George 11., it having been

doubted whether mutual debts of a different nature could be set off
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against each other ; and it was declared, that notwithstanding such

debts were deemed in law to b,e of a different nature, &till they were

allowed to be set off, unless in cases where a debt accrued by reason

of a penalty declared in a bond, in which case a special provision is

made, that the same shall be pleaded in bar, so that no more shall be

allowed than is justly due.

The 10th section of the act of the 22d March, 1S19, provided that,

" If two or more dealing together, be indebted to each other on bonds,

bills, bargains, promises, accounts, or the like, and one ol them com-

mence an action in any court, if the defendant cannot gainsay the

deed, bargain, or assumption, on which he is sued, it shall be lawful

for such defendant to plead payment of all or a part of the debt or

sum demanded ; and give such bond, bill, receipt, account, or bargain,

in evidence."

From an examination of this statute, as comprehensive as it may be,

it appears, by the tei'm " claim or demand,''^ used in the present act,

to have been the intention of the legislature to place the right of set-

off on a still broader foundation ; and to have embraced a class of

claims and demands which could not have been set off under the act

of 1819, of this State. Under the British act, that of Kentucky, and

the act of our General Assembly of 1819, not a doubt could exist, that

the set-off was required to be mutual, and could not be of an unliqui-

dated character. By the common law, before the statute of set-off,

where there were mutual cross demands unconnected with each other,

a defendant could not in a court of law defeat the action, by esta-

blishing that the plaintiff was indebted to him, even in a larger sum

than that sought to be recovered ; and relief could only be obtained

in a court of fequity. Yet, at common law, and before the enactment

of the statute of set-off, a defendant was entitled to retain, or claim by

way of deduction, all just allowances or demands accruing to him, or

payments made by him in respect to the same transaction or account

which forms the ground of action. This cannot be strictly considered

a set-off, but is in the nature of a deduction.

Under this rule, the defendants might be supposed to have had the

right of showing that the goods not delivered, were lost by the causes

alleged, and as their value was readily ascertainable and susceptible

of accurate proof, by showing their cost at the place of purchase, they

were entitled to have their value deducted from the plaintift^'s claim

for compensation.

The claim would not partake of that uncertain character which

marks cases of unliquidated damages, which are sought to be recov-

ered in actions arising from causes purely ex delicto / and which, it is
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equally certain, were not intended to be embraced within the terms
*' claim or demand," and which are to be confined to such as arise

from " contracts or agreements, express or implied," as specified in

the section allowing set-offs ; and beyond which, being the boundary,

we are not to pass.

As the plaintifi" would be liable for the loss of the merchandise, in

an ordinary action of assumpsit ; and as it is manifest that our law

allowing set-offs, not only embraces cases not comprehended in the

British and American statutes referred to, and has been greatly

extended beyond those embraced in the act of 1819, it would be incor-

rect to apply the decisions made under those laws to the present act,

as evidence that the interpretation of the act should be the same.

Some doubts have heretofore existed as to the true construction of

this act, but when we reflect on the intention of its framers, and tlie

objects it was intended to accomplish, those doubts must be dissipated.

From a careful and attentive examination and consideration of the

question submitted in this case, we ai-e of opinion that the Circuit

Court ought to have admitted the evidence proposed to be offered

;

and that it was admissible under the pleadings, as well in the nature

of a set-off, as, also, for the purpose of reducing the amount sought to

be recovered by the plaintiff.

Judgment reversed.

Ford^ for appellant.

Grant, for appellee.

(a) Cooke's Stat., 254, sec. 19. Decisions : Sargeant v. Kellogg, 5 Gfflm. R., 277 ; Nichols v. Ruckells, 3 Scam.

K.,800; Hamlin t). Kingsley, 12 111., R., 343 ; Kaskaskla Bridge Co.®. Shannon, 1 Gilm. R., 25; Hawks, v.

Lands, 3 ibid., 232.

Distinction between set-off and recoupmm,t, and when the latter is available. Stow c, Yarwood, 14 IlL

B.,42£.

Htjbbabd v. Freer.

1 Scam. R., 467.

Appealfrom the Mtmicipal Court of Chicago,

If an appeal bond is insufficient, the statute is imperative that the

court shall permit the appellant to tile a new one in all cases of appeal

from justices of the peace.
Judgment reversed.

Grant and Peyton, for appellant.
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Berry v. Hainby. Brown v. Knower.

Bekky V. Hamby.

1 Scam. R., 468.

Ajppeal from Alexander.
.

A county treasurer cannot take a note for a debt due the county, nor can he convey title by assignment to

another.

Smith, J.—This was an action hjpetition and summons, on a promis-

sory note payable to the "Treasurer of Alexander county," for one hun-

dred dollars, and assigned by the treasurer to the plaintilf in this action.

The petition avers that at the time of the making of the note, and

at the assignment, the assignor was the treasurer of the county. The

defendant craved oyer of the note and the assignment, and demurred.

The Circuit Court overruled the demurrer, and gave judgment for the

amount of the note.

This decision is alleged for error, and the points are now made, that

the note is a void and inoperative instrument, the treasurer of Alex-

ander county not being a person capable in law of contracting, and

having no authority to assign the note. We have no doubt on both

the points made. The treasurer of the county had no authority

whatever to take a note payable to himself as treasurer. His duties

are prescribed in the revenue law creating the oftice ; and no power

is given him in the act, to take notes or securities in his oiHcial char-

acter from any person ; nor is he created an artiiicial person in law,

capable of suing as treasurer ; consequently no suit could be main-

tained in the name of the treasurer. As the treasurer could not take

the note, the assignment was equally nugatory. He could not confer

on the assignee a right which he did not possess himself; nor could

lie, by the assignment in the name of Thomas Howard, treasurer of

Alexander county, vest an interest in the plaintiff, to enable him to

maintain an action in his own name on the note. Whether an action

in the name of the county could be sustained for money had and

received, or money loaned and advanced, is not now before us for

adjudication. Judgment reversed.

David J. Baker, for appellant.

Damis and For-man^ for appellee.

Brown v. Kno^n^er.

1 Scam. R., 469.

Error to Municipal Court of Chicago.

1. Where several persons consecutively endorse a note they are

severally and not jointly liable to the assignees.
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2, Diligence hy suit is necessary to charge tlie assignor of a note

under the statute.

Judgment reversed.

Butttrfield^ for plaintiff.

Arnold^ for defendant.

GiLBEKT 1). MaGGOKD.

1 Scam. R., 471.

Error to Will.

1. "Where the husband and wife join in the execution and acknow-

ledgments of a mortgage of land, both are proper parties to a pro-

ceeding by scirefacias to foreclose the same.

2. No error will be regarded by the Supreme Court, unless it is

specifically assigned.

3. A demurrer to a replication is waived by a subsequent rejoinder.

Judgment affirmed.

Strode^ Grant., Scammon and Sj^ring^ for plaintiff.

Butterfield^ for defendant.

Townsend v. Briggs.

1 Scam. R., 472.

Error to Schuyler.

A promise made by a purchaser of a portion of the public lands of

the United States, subsequently to the purchase, to pay for improve-

ments made thereon previous to the sale of the same, is without con-

sideration and void. Judgment reversed.

T. L. Dickey^ for plaintiff.

People v. Pearson.

1 Scam. R., 473.

Mandamus.

In an action upon a bill of exchange which contains a special count

on the bill, and also the usual money counts, if the plaintiff attaches

a copy of the bill to the declaration, it is unnecessary to file also a

copy of an account.

Mandamus awarded.
Butterfield and Collins^ for relator.

Arnold and Ogden, for respondent.
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Day V. Cushman. Guykowski v. The People.

Day v. Cfshman.

1 Scam. R., 475.

Error to La Salle.

1. In sci. fa. to foreclose a mortgage, tlie writ sliould aver tlie

christian and surnames of the mortgagees, and if they constitute a

firm of co-parters an averment that the mortgage was made to A B
and Co. is insufficient.

2. "Where a mortgage payable in installments is sought to be en-

forced, the writ of sci. fa. should show that the last installment has

become due and payable.

In sci. fa. to foreclose a mortgage, the statute must be strictly fol-

lowed.

Judgment reversed.

Grant and Peyton, for plaintiff.

Dawis and Forman. for defendant.

Guykowski v. The People.

1 Scam. R., 476.

Error to Clinton.

1. In capital cases a prisoner stands upon all of his rights, and cannot be presumed to waire any irregularity.

2. An alien is an incompetent juror under the statute.

3. On a motion for a new trial in a capital case the affidavit of the prisoner is pr'ima facie evidence against

the people.

4. A lost venire may be filed nunc jrro tunc in a capital case after verdict.

5. Formal objections to an indictment must be made by motion to quash before the trial.

Smith, J.—The prisoner, Guykowski, was indicted for the mtirder

of one ]N"elson Eyall, at a special term of the Fayette Circuit Court,

held under the provisions of the ninth section of " An Act regulating

the times of holding the Supreme and Circuit Courts,^'' and for other

purposes, approved 15th February, 1835, which authorizes the holding

of such terms, at the request of a prisoner charged with a capital

offence, when he may demand a speedy trial. At this special term,

the court ordered a precept for summoning a grand and petit jury, to

be filed nunc jpro tunc, in consequence of the loss of the first one, by

the sheriff.

The counsel for the prisoner challenged the array of the grand jury

for this cause, but subsequently withdrew his objection. The attor-

ney-general, on behalf of the prosecution, renewed it, and the court

overruled the exception. The prisoner then challenged some of the

grand jurors for cause. After the indictment was found, the prisoner
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applied for, and obtained a change of venue, to tlie Circuit Court of

the county of Clinton, He was there tried and convicted at a regular

term of that court. After conviction, his counsel moved for a new
trial, and an arrest of judgment, both of which motions were overruled,

and sentence of death pronounced. A writ of error having been sued

out, and a supersedeas awarded, in pursuance of the 189th section of

the " Act relative to Griminal Jurisprudence,^^ and the case being

before the court for revision, it is now assigned for error,

—

1. That the Circuit Court ought to have awarded a new trial, be-

cause one of the jurors, who tried the cause, was an alien at the time

of the trial, and therefore not qualified to serve as a juror : such

alienage being at such time unknown to the prisoner.

2. That the motion in arrest of judgment ought to have prevailed,

because the person signing the indictment was not the attorney-

general, nor authorized by law to sign the same. Also, because it is

not set forth in the body of the indictment, that the grand jury had

the authority to find the same ; because it is not averred in the in-

dictment that the court was called specially for the trial of the

prisoner; and because a precept for summoning the grand jury at

the special term of the Fayette Circuit Court had been filed nunc

pro tunc.

The delicate and responsible trust which this tribunal is called ou

to exercise, in reviewing cases of the character under consideration,

sufliciently admonishes it of the caution and prudence with which

such reexaminations should be conducted ; and that, where there is

every reason to believe, from an inspection of the proceedings, that

the intrinsic merits of the case have been fairly ascertained and de-

termined, the adjudication of the inferior tribunal should not be dis-

turbed, unless it satisfactorily appear that some settled and well

established principle of criminal law, or rule of proceeding, has been

clearly violated.

"While the justice of the rule here asserted is admitted, and an ad-

herence to its principles conceded, it is of equal importance that the

rights of the accused should be protected and preserved, and the

essential forms of law prescribed for the mode of conducting the

ascertainment of his guilt, should be carefully observed and followed.

A departure from them could not fail to produce difficulties and

doubts. A recognition of a departure, in one case, might lead to the

adoption of another, and finally, those barriers, which are guaranties

for the regular and impartial conducting of criminsfl cases, might bo

frittered away, and cause interminable perplexities, and possibly

eventuate in gross injustice. It is much easier to require the obser-
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vance of the mandates of the law, than to determine in what cases

they may safely be dispensed with.

It is, therefore, more proper, and more consonant to reason and

justice, to require a substantial adherence, than to suffer innovations

upon the known and positive rules prescribed by law, for the regular

conducting of causes. The justice of these grounds is as clear and

apparent, as those which are founded on principles of humanity, and

by which the administration of criminal law has been marked, declare

that the accused stands on all his rights, and waives nothing which is

irregular, and more especially so, when life is in question.

Testing the present case by the principles here recognized, and ap-

plying them to the facts of the case, it will be perceived that the first

objection presents grounds deserving attentive and grave considera-

tion. Tlie bill of exceptions discloses the fact, that after the convic-

tion of the prisoner, an application for a new trial was made, based

on his deposition, which disclosed the fact that John Burnside, one

of the jurors who had rendered the verdict, was an alien, as he had

been then, for the first time, informed, and believed, that such infor-

mation came to his knowledge since his conviction. On this deposi-

tion the inquiry arises,—1st. Whether the juror, admitting the fact of

alienship to be true, was an unqualified juror, and if so, whether the

verdict was not void for that cause. 2d. Whether the deposition of

the prisoner was sufficient evidence of the fact of alienship, and was

admissible as evidence of the fact. To determine the first inquiry, as

to the competency of the juror, we must recur to the act prescribing

the mode of summoning grand and petit jurors, and defining their

qualifications and duties, in force 1st June, 1827. By that act it is

declared, that " All free and white male taxable inhabitants, in any

county in this State, being natural born citizens of the United States,

or naturalized according to the Constitution and laws of the United

States, and of this State, between the ages of twenty-one and sixty

years, not disabled, by the commission of crime, or bodily infirmity,

-and being of sound mind and discretion, shall be deemed and con-

sidered competent persons to serve on grand and petit juries."

From this section there can be no doubt whatever, that an alien is

not qualified to serve as a juror in any case. The declaration that

certain qualifications are necessary to be possessed by the individual,

to constitute him a juror, necessarily disqualify the person who does

not possess such qualifications, from being one. It is not a mere

personal exemption from service which the individual may claim, but

an entire exclusion from such service. The persons who are entitled

to personal exemption from service, are enumerated in the act. An



DECEMBER TERM, 1838. 42T

Guykowski v. The People.

alien is not capable in law to discharge the functions of a juror. In a

cause where an alien serves as a juror, he cannot be considered the

lawful juror whom the sheriff is called on to summon for the trial of

the cause. He is not, in the language of the common law, free from

all exception, but is prohibited from sitting as a juror; and although

he is not challenged, and the accused may be considered as tacitly

consenting by not objecting to his serving on the jury, still he cannot

be rendered competent to serve by the presumed assent of the ac-

cused, because the law has not admitted him to act in such capacity.

It may, also, be fairly presumed, that it was incumbent on the pro-

secution, to take care that the jurors were competent and legally

qualified according to the provisions of the law, under which they

were chosen and selected.

The verdict cannot be considered as the unanimous opinion of twelve

persons capable in law of determining the law and the facts submitted

to their consideration and decision ; but as the opinion of eleven only

;

the other being disqualified from being one of their number. The ver-

dict is a nullity, not having been obtained as the law has required.

The second branch of the question under consideration, whether the

deposition of the prisoner was sufiicient evidence of the facts of

alienage, and was admissible to prove such fact, can be determined

only from the circumstances which appear in the case, and the

reasons which may be drawn from the admission of such depositions

in other cases. In civil cases, the deposition of the defendant of the

existence of particular facts, before unknown, and of newly discovered

evidence, for the purpose of moving for a new trial, is frequently

received, and the admissibility thereof has not, we believe, been ques-

tioned ; and numerous new trials have been granted on facts disclosed

by such depositions. If this rule obtains, in civil cases, we do not

perceive any objection to it in criminal ones, subject to the right on

the part of the prosecution, to disprove by counter evidence, the truth

of the facts alleged by the accused.

It may be urged that a party, after conviction of a flagrant crime,

for the purpose of obtaining another trial, or the procrastination of

the judgment of the law, would not hesitate to resort to these means,

as an expedient for the accomplishment of an object so desirable to

him ; and that perjury might readily be conceived to be the consequence

of the adoption of such a rule. This reasoning is not just, because

although the party may make his application founded on his own deposi-

tion, it does not follow, by any means, that this deposition is to be conclu-

sive. The facts alleged, as the grounds of the application, being open to

be contradicted by the prosecution, if false, might be shown to be so, and
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hence it is not rational to suppose, that the application would be made
on an alleged state of facts, easily disproved, or rendered doubtful by
counter evidence, because of the certainty of failure in all such cases.

In the case before us, how easily could the prosecution have pro-

duced the juror, Burnside, or his deposition, and proven his non-alien-

ship, if such was the fact : and, in case of his absence, the evidence

of his neighbors to the same fact. This, we presume, would have

readily occurred to the prosecution as the most efficient means of

removing the alleged objection to the verdict. Not having done so,

is it not the fair inference therefrom that the deposition of the

prisoner is true ? This deposition was, doubtless, only prima facie

evidence of the fact ; but does not the failure or omission to pro-

duce the proof so entirely within the ability of the prosecution to

adduce (if the deposition of the prisoner was untrue in point of

fact), render it almost conclusive ? We must presume, then, under

this state of facts, that the alienship of the juror would have been

confirmed by the juror himself; otherwise it seems to us, that an

attempt would have been made to disprove it, by some of the means

suggested.

This deposition of the juror in support of his verdict, on a point

entirely disconnected with his acts, or the motives for his conduct, as

a juror, would not have been objectionable, on the grounds on which

it has been decided that a juror's testimony cannot be received to

impeach his verdict.

It may also be urged, that the exception to the juror is technical,

and that, as no objection appears on the merits, the conviction should

be sustained.

We cannot think that an objection to a trial and conviction pro-

duced by the agency of one whom the law has positively prohibited

from sitting as a juror in a cause, can be considered technical. It is

a matter of substance, and may be considered an inquiry whether

one who is excluded, has taken on himself to pronounce on the law

and the facts of the case, without, not only, the authority of law, but

against such authority.

The presumed assent of the accused to the juror's being one of his

triers, cannot surely invest the juror with the exercise of a power

which the law has declared him incapable of exercising. Suppose

the case of a female imposed on the court and parties without their

privity, or even with it : Could such a person be a competent juror?

Would not all deny the affirmative, in such a case ? j^ nd although

such an opinion would be rendered without hesitation, the disqualifi-

cation in this case is not less conclusive.
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It is a false supposition, to conclude, tliat the silence of the accnsed

could confer a power on the person sworn as the juror, to sit and

determine the cause, when his inability to legally act is so apparent.

Suppose that the alienage of the juror had been developed to the

court, when the juror was called, and about to be sworn, can it be

imagined that the court would have hesitated to have instantly set him
aside, and declared liim incompetent ? "VVe think not. Does then the

time of the discovery of the juror's incompetency, alter the principle or

the reason of the decision ? In Massachusetts it has been decided, that

a person who was a member of the grand jury, and sat and found the

bill of indictment, in a criminal case, v/as an incompetent juror on

the trial by the petit jury, on the same indictment, and a new trial

was granted for such a cause. There are, also, many cases where

partial jurors, who had formed and expressed opinions on the guilt of

the accused, before trial, having rendered verdict against him, have

been set aside, the knowledge of the cause of objection not having

been known or discovered until after conviction.

In the case of the Indian Nomaque, decided at the December term

of this court in 1825, we have said that ''The prisoner, in a capital

case, must be considered as standing on all his rights. He cannot be

considered as waiving anything, nor could his counsel do it for him ;"

and the case of the People v. McRay, is cited, as conclusive authority

to sustain such position. In this case, which was a criminal one, the

venire was without a seal, and although the prisoner had challenged

many of the jury who were summoned under it, still the court held,

in that case, that it was a nullity, and granted a new trial. The prin-

ciples on which these cases were decided are applicable to the pre-

sent, and apply with full force.

The argument of inconvenience which might result from granting

a new trial, ought not to be addressed to those whose duty compels

them to declare the very law of the case, and more especially should

its influence be unfelt where no discretion is reposed.

Much as this court may regret the necessity which imposes on it

the duty of reversing a decision, where the trial on all the facts may
be presumed to have been not only deliberately and impartially had,

but freely investigated, still it is bound to declare the law as it is

conscientiously believed to exist, without regard to the possible in-

convenience which may result from a new trial.

The objections in arrest of judgment are considered not tenable:

and if as formal ones, they possessed grounds of consideration, a

part of them should have been raised before pleading to the in-

dictment, as the 153d section of the criminal code requires. That
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portion of them which were made before pleading, M'hich include

the objection to the precept, are considered inconclusive. Tlie pre-

cept for the grand jury, which was filed nimc pro tunc^ was for the

benefit of the prisoner, at whose instance the court had been

assembled, and as he challenged the array, and afterward with,

drew it, he must be considered as regarding the objection without

force. It was but to render more certain and perfect the proceed-

ings instituted for his benefit, and which had been adopted for the

speedy trial which he had sought.

For the reasons assigned, we are of opinion that the judgment

of the Circuit Court of Clinton county should be reversed, a super-

sedeas to the execution of the sentence of death awarded, and a

new trial be had in the Clinton Circuit Court, and that a venire

facias de novo be awarded by that court, for such purpose.

Jadgjnent reversed.

Field and Shields, for plaintiff.

Olney^ attorney-general, for defendant.

Bliss v. Perrtman.

1 Scam. R., 485.

Error to White.

1. The bond of an infant is voidable at least, if not absolutely void.

2. When a plaintiff relies upon the new promise of an infant, made after the latter comes of age, he should

declare upon it, and not upon the original contract.

Wilson, C. J.—This case originated before a justice of the peace.

The bill of exceptions taken on the trial contains all the proceedings,

from which it appears that the plaintiff" sued the defendant on a bond

given by him for $28. Tlie defendant pleaded infancy, and sustained

his plea by proof. The plaintiff" then set up a promise made by the

defendant after he came of age, to pay the plaintiff" $18 in lieu of the

bond, but having failed in establishing this promise by disinterested

testimony, he applied to the court (under the statute making the oath

of the party evidence in certain cases) to have the defendant sworn to

prove his subsequent promise. The court decided the evidence to be

inadmissible, and refused to allow the party to be sworn. To reverse

which opinion, this writ of error is prosecuted. It is clear that the

plaintiff has mistaken the contract upon which he ought to have

brought his action, and that the evidence which he offered was pro-

perly rejected. Tins evidence went to establish a different and dis-

tinct cause of action, from that upon which suit was brought. The
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action was instituted upon a contract nncler seal for the payment of

a specific sum of money, while that sought to be established on the

trial, by the testimony which was rejected, was a parol agreement,

entered into at a different time, and for the payment of a different

amount. The admission of such testimony would not only have

changed the character of the action, and the nature of the defence, but

would have been a surprise uj)on the defendant. The plaintiff should

have brought his action upon the subsequent parol promise, and not

upon the bond. An infant cannot bind liimself by bond, even for

necessaries, and when the plaintiff relies upon a new promise made
after full age, it is always necessary that he should declare upon the

simple contract, which the new promise was meant to establish
; and

the infant will then be bound to the extent of his promise, even if the

consideration of the original contract (for which the latter is substi-

tuted) was not for necessaries.

Eddy, for plaintiff.

Webb, for defendant.

Judgment affirmed.

"Waldo v. Avebett.

1 Scam. R., 487.

Appeal from. Morgan.

1. On an appeal from a justice to the Circuit Court, it is not necessary ttiat the appeal bond should be execu-

ted in the presence of the clerk of the court. It is sufficient if the bond is filed in the clerk's office within

the time prescriljed by law, and the clerk expressly or impliedly approves of, or treats the bond as a legal

obligation.

2. If upon the filing of a bond in an appeal cause, the clerk issues a summons and supersedeas, this state of

facts raises the presumption that the clerk approved the appeal bond.

3. If an appeal bond is illegal, a new bond may be filed, and the appeal thus becomes perfected.

Wilson, C. J.—This was an appeal from the judgment of a justice

of the peace to the Circuit Court, and by that court dismissed, because

of the supj)osed insufficiency of the appeal bond. It appears by the

bill of exceptions, that the bond was written by the clerk, and handed

to the appellants to be signed by them and their sureties, which was

accordingly done (though not in the office), and the bond lodged in

the ofiice with the clerk, upon which he issued a supersedeas to the

justice.

This, we are of of)inion, was a substantial compliance with the

provision of the statute that requires the appeal bond to be entered

into in the office of the clerk, and the security to be approved by him.

Although the bond was not signed in the clerk's office, it was lodged

there, as the law requires, and must have been approved by the clerk

;
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otherwise lie had no authority to allow an appeal, and to issue a

supersedeas enjoining the justice from proceeding in the cause. But

if it is admitted that the bond was ever no defective, the court never-

theless erred in dismissing the appeal ; it ought to have allowed the

motion of the appellants to file a good bond. The statute expressly

provides for a case like this, by declaring that the appellant shall in

nowise be prejudiced by reason of any informality or insufficiency of

the appeal bond, provided he will, in a reasonable time, to be fixed

by the court, execute and file in the office of the clerk, a good and

sufficient one. This provision is conclusive as to the right of the

appellant to file a new bond, when the first is adjudged by the court

to be insufficient.

Judgment reversed.

W. Thomas^ for appellant.

McConnel^ for appellee.
*

Gordon v. Knapp.

1 Scam. R., 488.

Apjpecd from Morgan.

1. A justice of the peace has jurisdiction in actions of debt and assumpsit, where the demand does not ex-

ceed one hundred dollars.

2. In civil and criminal cases a justice of the peace may, in cases of emergency, appoint a constable ^ro tern.

to serve the summons or warrant. But he must indorse the appointment upon the back of the ivrit under

his hand and seal.

8. When the justice acts under this statute, the facts must appear upon the face of his appointment, which

authorize the act.

Wilson, C. J.—This was a suit brought before a justice of the peace

upon an open account. Judgment was rendered by default against

the appellant, for $9"), on the 6th of May, 1837, fi'om which he

appealed to the Circuit Court, and that court dismissed the ajDpeal for

want of jurisdiction. From this decision an appeal was taken to this

court, and it is assigned for error, that the court dismissed the appeal,

and also that it did not reverse the judgment of the justice. Upon
what view of the case the court came to the conclusion that it had no

jurisdiction, is left to conjecture, as no reason for such opinion is

assigned. It is clear that the opinion of the court upon this point, is

not warranted by the facts in tlie case. The suit is for a debt claimed

to be due upon an open account, not exceeding one hundred dollars,

being one of a class of cases over which the statute expressly confers

jurisdiction upon justices of the peace. The sufficiency of the next

error assigned, which is the refusal of the Circuit Court to reverse the

uient of the justice, depends upon the legality of the manner in
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which the constable was appointed, and also upon the authority of the

justice to appoint a constable in any manner in this case. It appears

that the process was a summons, which was served by the constable

jpro tem. appointed by the justice, under authority of the " Acts con-

cerning Justices of the Peace and Constables.^'' This act authorizes a

justice to appoint a constable ^ro tem. in a criminal case, where there

is a probability that a person charged with an indictable offence, will

escape, and in a civil case, where goods and chattels are likely to be

removed before application can be made to a qualified constable. It

also provides that the appointment, in such cases, shall be made by a

written indorsement on the back of the process under the seal of the

justice. This indorsement may be regarded as the commission of the

special constable, without which, his execution of the process intrusted

to him, would be illegal and void. In this case, no indorsement

deputing any one to act as constable, was made upon the process

;

but the temporary appointment was made upon a separate and dis-

tinct paper. This, it would seem, was not a compliance with the

statute. The object of the law in requiring the appointment to be

upon the process, was probably to apprise those whose obedience it

commands, of the authority under which the ofiicer acts. This is in

accordance, too, with the general principle, which requires one acting

under a special appointment, to show his authority.

The want of authority in the justice to appoint a constable to serve

a summons, presents a stronger objection to the legality of the notice

to the defendant below, than the mode of making it in this case. The

statute specifies but two cases in which a justice is authorized to

appoint a constable jpro tem. The one is to execute criminal process,

where the accused is likely to escape ; and the other is to execute civil

process, where goods and chattels are about to be removed before

application can be made to a qualified constable ; and in the latter

case, as a prerequisite to the power of appointment, it must be shown

that goods and chattels are about to be removed. In the present case,

it does not appear that any evidence of a probability of the removal

of property, was adduced. It is also manifest from this provision, that

the process contemplated by the statute, and which the justice is autho-

rized to depute an individual to execute, is not a summons to the

individual, or other personal notice ; for that would not prevent the

removal of property beyond the jurisdiction of the court, but it is an

execution or attachment against the personal property about to be

removed, in order to secure to a creditor the means of satisfying his

demand. And, as a justice is an officer of inferior and special powers,

the existence of the causes which would justify him, in deputing an
28
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officer to execute process, should be shown ; and the kind of process,

and the mode of appointing the officer to execute it, should he in strict

accordance with the statute, otherwise the appointment is void, and

the service of the process a nullity. In this case, the constable was

not appointed as the law requires, nor was the process such as he could

be created to execute ; and no cause having been shown, which could

justify the appointment and the issuing of the process, the whole pro-

ceeding of the justice was irregular and void, and ought to have been

reversed by the Circuit Court.

Judgment reversed.

W. Thomas, for appellant.

McConnel, for appellee.

Smith v. Shultz.

1 Scam. R., 490.

Error to Yermilion.

1. Under the act of 1837, the refusal of the Circuit Court to grant a new trial may be assigned for

error, (a)

2. The court will not grant a new trial where it is apparent that substantial justice has been done ; though the

law is with the defeated party.

8. The court will not grant a new trial upon the ground of newly discovered testimony, where the evidence is

cumulative in its character.

4. Every tortious taking of the property of another dees not amount to a larceny. A felonious intent must

exist.

"WiLSox, C. J.—This was an action on the case for slander. Tlie

plaintiff in the court below sued the defendant for charging him with

having stolen his corn and oats. Tlie defendant pleaded not guilty,

and gave notice under the statute, that on the trial of the cause he

would prove that the plaintiff did take his corn and oats without his

knowledge or consent ; and also that he took it without his know-

ledge or consent, in the night time, and fed it to his hogs and horses.

Upon this plea and notice, the parties went to trial, and a verdict

was found for the plaintiff. The defendant then moved the court for

a new trial, upon the ground of newly discovered evidence. The

affidavit, which was made by the defendant, sets out that he believes

that since the trial of the cause, he has discovered that he can prove

by Joshua Law and one other witness, that the plaintiff' told one or

both of them, that he did take the corn of the defendant, without his

knowledge or consent. The court overruled the motion for a new
trial, from which decision the defendant has taken this appeal. At
common law, the decision of a court upon application addressed to its

discretion, cannot be assigned for error, and such has been the uni-

form decision of this court. But by an act of the Legislature, this prin-
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ciple of law has been clumged, and an appeal will now lie from the

decision of a court refusing an application for a new trial. The

question then is, has the court erred in the exercise of its legal dis-

cretion, in overruling the motion made in this case. This should be

clearly made out, to warrant a reversal of its opinion, upon a point,

in relation to which, it has the best opportunity of forming a correct

opinion. A court will not grant a new trial, when, in its opinion,

substantial justice has been done between the parties, though the law

arising on the evidence would have justified a different result ; nor

will it, upon the application of the defendant, afford him an oppor-

tunity of introducing newly discovered testimony, which is not con-

clusive in its character, or is merely cumulative. The evidence

alleged by the defendant to have been discovered subsequently to the

trial, would not, unaided by other circumstances, constitute a defence.

The allegation in the declaration is that the defendant charged the

plaintiff with larceny in stealing his corn and oats. The admissions

of the plaintiff", expected to be proved, are, that he did take the corn

of the defendant without his knowledge or consent. This is certainly

good evidence as far as it goes ; but it does not go far enough to

establish upon the plaintiff' the guilt of larceny. Every taking of the

property of another, without his knowledge or consent, does not

amount to larceny. To make it such, the taking must be accompa-

nied by circumstances which demonstrate a felonious intention. No
evidence of such intention is alleged to have been discovered, and the

property may have been taken under a claim of title, or under other

circumstances which would rebut all presumption of felonious inten-

tion. The bill of exceptions does not contain tlie testimony given on

the trial ; we cannot therefore know what evidence, or whether any,

was given by the defendant under his notice of justification. If none

was given tending to justify, the court very properly overruled the

motion for a new trial, because the newly discovered evidence, does

not, of itself, amount to a justification ; and if on the other hand, any
testimony tending to make out this defence, was given on the trial

which was had, then that subsequently discovered is merely cumula-

tive, and w^ould not have justified the court in awarding a new trial,

in order to readjudicate upon a cause, with the result of which it is

satisfied.

Judgment affirmed.

McRoberis and French, for plaintiff;

Brown and J. P. Walker, for appellee.

(a) Cooke's Stat., 264, sec. 28.
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Pickering v. Orange.

1 Scam. R., 493.

Afjpeal from Edwards.

If a person keeps a savage, ferocious, or mischievous dog, knowing his vicious propensities, he is liable for

all injury occasioned thereby to the person or property of a stranger, (o)

Browne, J.—This was an action on the case for keeping dogs which

had been used to bite mankind, and to chase, worry, and kill other

animals besides sheep, and which had killed divers sheep of the

plaintiff. On the trial of the cause, the judge of the Circuit Court of

Edwards county, gave the following instruction :
" That if defendant's

dogs had been used to kill or worry sheep, and the defendant had

notice thereof, then it was a question of law, and he was liable for all

the damages they might do to the sheep of another, after such notice;

but if they had been used to kill or to chase, bite, and worry other

animals, the property of another, or to bite mankind, and the de-

fendant knew it, it was a question of fact for the jury ; and if, there-

fore, they found the ferocity of the dogs to be such, as to put a rea-

sonable man upon his guard, and the defendant suffered, after notice,

his dogs to go at large, then the defendant should be liable to the

plaintiff for the amount of injury done." The jury found for the de-

fendant below.

These instructions were clearly wrong. The law is well settled

that where a person negligently keeps dogs or other animals, which
are known to him to be of a savage and ferocious disposition, the

owner of the animals is accountable for all the injury they may do
to others ; and it is the duty of the owner of such animals to secure

them, to keep them from doing mischief. Judgment re'versed.

Oatewood, for appellant.

Cowles, for appellee.

(a) S. C. 1 Scam. R., 838.

Wilson v. Campbell.

1 Scam. R., 493.

Ajypeal from Edwards.

1. Where two sign a bond, one as principal, the other as surety,

both, are liable as principals.

2. The only object of an obligor or promissor, attaching the word
" surety " to his name, is to secure evidence as between the principal

and surety in future actions. Judgment affirmed.

Eddy^ for appellant.

Wehbj for appellee.
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Mason v. Finch.

1 Scam. R., 495.

Error to Madison.

k joint tenant or tenant in common may prosecute a forcible entry or detainer against liis cotenant, where a

forcible ouster or detention is established.

LocKwooD, J.—Finch made complaint on oath before two justices

of the peace, that he and Mason were joint tenants of a dwelling-

honse in the county of Madison, and that Mason, with force and arms,

forcibly entered into the whole of the dwelling-house, and turned

Finch out of the possession of his moiety of the house, and keeps him
out ; and prays of the justices, that he may be restored to the posses-

sion of the undivided half of the house.

On the trial of this complaint, before the justices, a verdict was
found in favor of the defendant below, and the cause was removed

into the Circuit Court by appeal.

In the Circuit Court, Mason moved the court, that the appeal be

dismissed, because it appeared from the complaint of the plaintiff be-

low, that the parties were joint tenants, and as the possession of one,

is the possession of both in law, neither can maintain an action for

forcible entry and detainer, against the other. The motion to dismiss

was overruled by the court. On the trial of the cause in the Circuit

Court, a verdict of guilty was found against the defendant below, and

judgment rendered that the plaintiff be put in possession of the undi-

vided moiety, or one half of the whole dwelling-house described in the

complaint. To reverse this judgment, a writ of error has been

brought to this court, and the only point made in the case, is, that

one joint tenant cannot maintain an action of forcible entry and

detainer against his co-tenant.

The act concerning forcible entry and detainer was passed to

restrain pei'sons from violently taking and keeping possession of

lands and tenements, although they may have title, and gives to the

party thus ejected, a summary remedy to restore him to his former

possession.

In England, proceedings under their acts against forcible entries and

detainers, are either by indictment, or by complaint to a justice of the

peace, and in either case it is a criminal proceeding, and the defendant

is liable to fine and imprisonment, and the injured party to a restora-

tion of his possession. Our act furnishes a civil remedy, and the

judgment of the justices only restores the party to the possession of

the premises from which he has been forcibly ejected. The scope and
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design of our act is the same with those of England, and conse-

quently where a party may be indicted there for a forcible entry or

detainer, a civil action may be maintained here. Our act is more

comprehensive than the English, as it authorizes the action to be

maintained against a lessee who holds over, after the determination

of his lease, whether he holds by force or not, provided the lessor has

given written notice to quit.

Can, then, a joint tenant in England, who has actually been ousted

by his co-tenant, be proceeded against under theii* statutes ?

Russell, a late English writer on crimes and indictable misde-

meanors, lays down the law in relation to forcible entry and detainer,

as follows, " A joint tenant, or tenant in common, may offend against

them (the English acts on that subject) either by forcibly ejecting, or

forcibly holding out, his companion, for though the entry of such a

tenant be lawful ^er my et jper tout, so that he cannot in any case be

punished in an action of tres23ass at common law, yet the lawfulness

of his entry does not excuse the violence done to his companion, and

consequently an indictment of forcible entry into a moiety of a manor,

etc., is good." Russell quotes Hawkins' Pleas of the Crown, a work
of high authority, for this doctrine. If we consult the reason of the

case, we can readily perceive good grounds why a joint tenant sliould

be entitled to the benefit of this act. At common law, as before

stated, one joint tenant cannot maintain trespass, quare clausum

fregit ^ because the possession of joint tenant is the possession of both.

A party, as much injured as if he held in severalty, is denied a

remedy for an injury, upon a presumption in law which the facts ot

the case contradict. This is clearly a defect in the common law,

which it may well be presumed that the act against forcible entry

and detainer was intended to remedy. Although at common law

one joint tenant cannot maintain trespass against his co-tenant, yet

he may maintain ejectment if he can prove an actual ouster, which

rebuts the presumption, that the possession of one is the possession of

the other ; and we can see no reason, if the ejected co-tenant may
maintain ejectment, why he may not avail himself of the summary
remedy furnished by this statute. In Kentucky the Court of Appeals

decided that one joint tenant may maintain a warrant against his co-

tenant for a forcible detainer, provided that the party prove that he

is kept out by actual force, and the judgment would be for " an

undivided interest " according to the proof.

Whether in the case under consideration such proof was given, is

not made a point in the case, and it is therefore unnecessary to in-
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quire. !]^otli reason and adjudged cases being in favor of sustaining

this form of proceeding, the judgment of the Circuit Court must be

affirmed with costs.

Judgment affirmed.

Cowles and Krum^ for plaintiff.

Martin^ for defendant.

Phillips v. Dana.

1 Scam. R., 498.

Appeal from, Peoria.

1. The amendment of pleadings is discretionary with the inferior

court, and the decision upon such application cannot be assigned for

error.

2. Where an issue in fact is joined, and the cause is tried upon its

merits, all irregularities are waived.
Judgv/ient affirmed.

Purple^ for appellant.

H. P. Johnson^ for appellee.

Miller v. Howell.

1 Scam. R., 499.

Appeal from Macoupin.

A representation made by the payee of a note without an intent to deceive and defraud, is no defence to an ac-

tion upon the note.

LocKwooD, J.—This was an action of assumpsit commenced on a

promissory note assigned to Howell, the plaintiff below, after it be-

came due. After the note was read in evidence, Miller, the defend-

ant below, proved that the note was given as the consideration of the

sale of a t-own lot, which was bid off by him at a public sale of lots

held by the assignors of the note, and that the defendant received

from them a bond to convey the lot upon the payment of the note.

The defendant, to show tliat the consideration of the note had failed,

offered to prove that the payees of the note, as proprietors of the town

in which the lot was situated, publicly proclaimed, on the day of the

sale of the lot, that they would build a storehouse in the town, two

stories high, forty by twenty-four feet, by the 1st of August following

the day of sale ; and that they would construct a bridge across the

Big Macoupin, in the said town. Defendant further offered to prove

that the payees of the note had failed to build the house and bridge.



440 SUPREME COURT OF THE STATE OF ILLINOIS.

Miller v. Howell, Miller v. Honcke. Williams v. Claytor.

To the reception of this testimony, the plaintiff objected, ^nd it was

rejected by the court. The rejection of this testimony is assigned for

error. This testimony was properly rejected. It did not tend to

show a failure of consideration. The consideration of the note was

the sale of the lot for the conveyance of which Miller holds a bond.

If the payees of the note should fail to convey the lot at the time

stipulated in the bond, or if they had no title to the lot when it be-

came their duty to convey—either of these facts would constitute a

failure of consideration of the note. The declaration of the payees of

the note, of their intention to build a house and a bridge in the town,

can in nowise be said to form the consideration of the note. Nor did

the evidence offered amount to a fraud, because the defendant did not

also offer to prove, that when the proprietors made the declarations

of their intention to build in the town, they did it deceitfully. It

does not appear from anything the defendant offered to prove, but

that the proprietors made the declarations in good faith. Fraud

cannot exist without an intention to deceive. As the evidence

offered did not tend to prove either failure of consideration or fraud,

it was properly overruled.

Judgment affirmed.
Linder and Greathouse^ for appellant.

Stephen A. Douglas, for appellee.

MiLLEE V. HoNCKE.

1 Scam. R., 501.

Error to Macoujpin.

"Where the bill of exceptions does not affirmatively show that a

question proj)ounded to a witness was illegal, the Supreme Court will

affirm the judgment.
Judgement affirmed.

Linder and Greathouse, for plaintiff.

Stephen A. Douglas, for defendants.

"Williams v. Clattoe.

1 Scam. R., 502.

Appeal from Adams,
1. At common law the agent of a county could not convey the real estate of the county.

2. Under the act of January 7, 1886, power was conferred upon the County Conunissionere to make Budi con
Teyances, and prior conveyances made by them were declared valid, (a)



• DECEMBER TERM, 1838. 441

Williams v. Claytor.

8. In an action of ejectment, the plaintiff to support his title, read in evidence a deed from one Wheelock and

wife, 'to one Claytor, from whom the lessors of the plaintiff derived title to the premises described in his

doclaration, and the defendant read in evidL-nce a decree of the Adams Circuit Court sitting as a court of

chancery, made iti a case wherein Archibald Williams, administrator, etc., was complainant, which re-

scinded and set aside the deed to said Claytor, and the deed to the lessors of the plaintiff, and directed that

a special execution issue to the sheriff of Adams county, against said Wheelock, as the trustee of one

Hynes, to sell the premises described in the plaintiff's declaration, for the satisfaction of the judgment and

costs in favor of said Williams, administrator, mentioned in the bill in chancery, upon which the decree

was rendered, and offered to read in evidence the special writ of execution with the return thereon, which

return stated that said premises were sold to the defendant, and also the sheriff's certificate of the sale of

said premises, and his deed to the defendant, under an execution in favor of one Wesley Williams, which

were excluded from the jury ; and the plaintiff then offered to prove that Claytor had redeemed said pre-

mises from said sheriff's sale, which was not allowed, and the court excluded said decree from the iwvy.

The defendant then offered in evidence the bill, process, etc.. in the chancery suit in which the decree was

rendered in favor of Archibald Williams, administrator, etc., which were rejected by the court, to all of

which decisions against him, the defendant excepted. Held, that the decree was properly excluded from

the jury, inasmuch as the defendant had failed to produce a deed from the sheriff under the special writ

of execution. Held, also, that the bill was properly excluded. Held, also, that the deed from the sheriff,

was not admissible in evidence, as it recited an entirely different writ of execution from that described in

the decree. Held, also, that there was no ei-ror in the proceedings.

4. Where a link in the necessary chain of evidence is wanting, instead of nonsuitingthe plaintiff compulsorily

the defendant may move to exclude all of the evidence from the jury.

Smith, J.—This was an action of ejectment to recover the sOnth half

of Lot No. 3, in Block ITo. 5, in the town of Qiiincy. The declaration

contained two demises—one from George Claytor, and one from

Mason C. Fitch, Harvey Scribner, and Henry Renckin.

The plaintiff in the Circuit Court, during the progress of the trial,

offered to give in evidence a patent from the United States, for the

land on which the half lot in question is laid out, to the county of

Adams ; next, a deed from the county commissioners of Adams
county, for the same lot, to E. L. R. Wheelock, assignee of Jeremiah

Rose, duly acknowledged and recorded ; next, a deed from Wheelock
and his wife, duly executed and recorded, to George Claytor ; and

from Claytor and his wife to Fitch, Scribner, and Renckin, the lessors

of the plaintiff, which was objected to by the defendant, but the

deeds and patent were admitted as evidence. The possession of the

premises by Williams, at the commencement of the suit, was also

proven.

The defendant, on the trial, offered in evidence a decree obtained

in a suit in chancery in the Circuit Court of Adams county, in

November, 1834, in which Archibald Williams, administrator of one

Broady, deceased, was complainant, and Peter Hynes, E. L. R.

Wheelock, George Claytor, R. G. Ormsby, Mason C. Fitch, Harvey
Scribner, and Henry Renckin were defendants, by which, among
other things, the conveyance from Wheelock to Claytor, and from
Claytor to Fitch, Scribner, and Renckin, for the half lot described in

the plaintiff's declaration, were declared fraudulent and void, and
were set aside, and rescinded, and cancelled, and the premises decreed

to be sold under a special execution against Wheelock, as the trustee
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of one Peter Hjnes, to satisfy the judgment in the complainant's bill

of complaint set forth. Tlie defendant then offered to produce in evi-

dence, the special execution for the sale of the Lot 3, in Block 5,

named in the decree in the cause in chancery, with the indorsements

and certificate of the sheriff of the county of Adams, that the lot in

question had been duly sold to the defendant, Williams, and that he

would be entitled to a deed after the period for redemption had expired
;

and, also, a deed for the premises, executed by the said sheriff, by
virtue of a writ oifierifacias^ issued on the 6th day of October, 1832,

on a judgment obtained by one "Wesley Williams, against one Peter

Hynes, for the sum of sixty-two dollars and sixty-two cents, to

Robert P. Williams, the defendant, duly acknowledged, and certified,

reciting that the period of redemption had expired. This evidence

the Circuit Court excluded.

The plaintiff then moved to exclude the decree from the jury, which

had been previously offered and read in evidence, which was done.

The defendant here closed his evidence, but subsequently applied to

the court to admit in evidence a bill in chancery, filed in the Circuit

Court in Adams county, on the 22d November, 1833, by Archibald

Williams against said Wheelock and others, being the bill on which

the decree, which had been excluded from the jury, was founded.

The Circuit Court rejected the bill, and the cause being submitted to

the jury, a verdict was rendered against the defendant, with nominal

damages. To reverse the judgment on this verdict, a writ of error

has been prosecuted, and it is now assigned for error

—

1. That the court erred in allowing the deeds offered by the lessors

of the plaintiff to be read in evidence.

2. In excluding the decree from the jury, and not permitting the

deed made to the defendant by the sheriff, under the execution against

Hynes, in favor of Williams, to be read in evidence.

3. In not admitting the bill in chancery to be read in evidence.

In considering the grounds relied on as errors in this cause, the only

question which we conceive can arise out of the facts adduced in evi-

dence on the part of the lessors of the plaintiff, is as to the mode of exe-

cution, and character of the deed from the county commissioners of

Adams Comity to Wheelock.

There can be no doubt, that at the time of the execution of the deed

to Wheelock, the commissioners could not legally convey the real

estate of which the county of Adams was possessed ; and had not the

'"''Act concerning conveyaTices hy County Commissioners,^^ approved

7th of January, 1835, been passed, the deed would have been void and

inoperative.
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This act Has declared that such conveyances, made in good faith?

before the passage of the act, shall be valid and as operative as if the

commissioners had been duly authorized to execute them, at the time

of the execution of the same. It has further provided for the execu-

tion of deeds for the conveyance of real estate owned by counties, for

the future. The character of the deed is, perhaps, more equivocal,

and admits of some doubt as to its force and effect, because the com-

missioners are named as the grantors in the deed, personally, though

described as commissioners. The patent from the United States, con-

veys the land to the county of Adams, by such name, and it is neces-

sarily thereby vested in such name. It would certainly have been

more regular, and appropriate, to have made the county of Adams
the grantor in the deed to Wheelock, and not the county commis-

sioners by their names, although they are described as such commis-

sioners in the deed.

The act declaring that the conveyances heretofore executed by the

commissioners, shall be valid, might be supposed to be confined to the

signing of the deeds of conveyance. Yet, when the object and spirit

of the law is considered, it will be recollected, that it was the intention

of its framers to confirm and render valid all such defective convey-

ances, whether for want of power to execute them, or on account of

the character of the deeds, and the modes of execution.

In the case before us, the deed, also, recites that the conveyance is

made for and on behalf of the county ; and we are, therefore, when
the causes which doubtless produced the act, are considered, led to

the conclusion that the deed is suflicient to convey the title to the

estate granted. The Circuit Court, we conceive, decided, in effect,

if not in mode, correctly, in excluding the decree from the juiy, after

the defendant had failed to produce a deed in conformity to the sale

made under the special writ oifieri facias. It will be perceived that

the deed recites a sale on an execution made in an entirely difierent

cause, between different parties, in an action at law, and therefore

there could be no relevancy between a title acquired under the fieri

facias set out in the deed, and the one offered in evidence under the

decree. The point can admit of no doubt. The objection, that, as the

decree was evidence conducive to prove the issue, it should have been

left to the jury to act on, is inconclusive. The practice of excluding

evidence, after it has been received, where some one important Knk

in the chain, necessary to establish the right claimed, is wanting, seems

to have been adopted in many of the courts of the western States as

an equivalent for instructing the jury, that for want of such proof, the

party has not made out the point sought to be established, and that,
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therefore, thej must disregard the other portions of evidence with

reference to that point, and consider it not proven, which latter mode
is preferable, being more consistent with the regular mode of proceed-

ing. But the fact that this course was not taken, as the result, had

it been, would have been the same, cannot be a sufficient reason for

disturbing the judgment. The defendant has suffered no injury from

the course adopted.

The exclusion of the bill in chancery was correct. It related

directly to the excluded decree, and was the bill on which that decree

was founded.

The minor causes referred to, of defects in the declaration and verdict,

have not been considered objectionable. They are entirely cured by
the statute of jeofails.

Judgment affirmed.

A. Williams, Logan and JE. D. Baker, for appellant.

Browning and Ralston, for appellee.

(a) A petition for a rehearing was denied in this cause. Vide, Cooke's Stat., 299, sec, 15.

Peakson V. Bailey.

1 Scam. R., 507.

Appeal from the Municipal Cou/rt of Chicago.

1. A COUNTY surveyor is entitled to twenty-five cents and no more,

for each lot he lays out, surveys and plats in a town.

2. Where by statute an office is created and the duties of the officer

are specifically defined and fees attached for his official service, and

a subsequent statute imposes an additional duty of the same character,

but less onerous, and establishes a less rate of compensation—the

later statute will be regarded, although statutes in pari materia are

ordinarily construed together.

3. When the transcript shows what judgment the inferior court

ought to have rendered, the Supreme Court will not remand the cause,

though the judgment was erroneous, but will enter such judgment as

ought to have been given.

Judgment modified.
Grant, for appellants.

Scammon^ for appellee.
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Schooner Constitution v. Woodworth.

1 Scam. R., 611.

Appeal from Municipal Court of Chicago.

1. Appeals are unknown to the common law.

2. Statutes giving the right of appeal with a view to a trial de novo in the appellate court, must be construed

strictly.

3. No appeal lies in a proceeding in rem unless the owner or others interested in the thing makes himself a

party to the suit by interpleader, appearance, or in some other known mode.

4. A general statute giving an appeal in certain causes, will not ordinarily be extended to extraordinary ac-

tions authorized by special statutes.

5. This was an attachment under the vessel statute recognizing liens in rem.

LocKwooD, J.—This was an attachment issued by a justice of the

peace, in favor of Woodworth, against the schooner Constitution, for

the services of Woodworth on board the schooner. On the trial before

the justice of the peace, a judgment was given in favor of the plaintiff,

against the schooner, for $19 50. Subsequently to the judgment,

Gurdon S. Hubbard and Henry G. Hubbard, for and in behalf of the

schooner, filed an appeal bond in the office of the clerk of the Muni-

cipal Court of the city of Chicago, and the cause was docketed in said

court for trial. On the hearing of the cause in the Municipal Court,

that court, on motion of Woodworth, dismissed the suit from the

docket, and gave judgment for costs in favor of the plaintiff below,

against the defendant. To reverse this judgment, an appeal has been

brought to this court by Gurdon S. and Henry G. Hubbard, for and

in behalf of said schooner, and the only error assigned is, that the

court erred in dismissing the appeal.

The attachment issued by the justice was in pursuance of " An Act

authoi'izing the seisiire of boats and other vessels hy attachment iji cer-

tain cases," passed 13th February, 1833. The proceedings before the

justice were regular, and the only question we are called upon to

decide, is whether an appeal lies from the decision of the justice in

this case. The act expressly gives a justice of the peace jurisdiction

to issue an attachment, but is silent on the subject of appeals, or any

other mode of reviewing the dicision of the justice. Appeals for the

removal of causes from an inferior to a superior court, for the purpose

of obtaining trials de novo, are unknown to the common law, and can

only be prosecuted where they are expressly given by statute. It was

contended on the argument, that the right to appeal was found in the

30th section of the ^^Act concerning Justices of the Peace and Consta-

hles," passed 3d February, 1827. But admitting that the authority

to take an appeal under this section extends to proceedings and judg-

ments had before justices of the peace under other statutes, on which

point we give no opinion, still, in order to entitle a party to take an
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appeal under that act, the appellant must execute a bond with security

to the opposite party. The attachment and judgment is against the

schooner, consequently this requisition of the act, cannot, in a case so

situated, be complied with. If the Hubbards were either owners or

consignees of the vessel, they should have made themselves defendants

under the 5th section of the act authorizing the justice to issue the

attachment. They would then have been parties to the suit, and in a

situation to take an appeal, if an appeal is allowed by law. The
appeal being irregularly taken, was correctly dismissed by the court.

Judgment affirmed.
Grant and Peyton, for appellant.

Davis and Forman, for appellee.

King v. Dale.

^ 1 Scam. R., 513. .

Apj)eal from Hamilton. '

1. Case for Grim. Con.

3. No error can be assigned in an appellate court which is contradictory of the record.

3. Where a criminal prosecution and civil action originates in a single transaction, the siJiple fact that a jury-

man has formed and expressed an opinion in the criminal cause, is no objection to his competency in the

ci\dl suit, if he states expressly or by implication that he is indifferent between the parties.

4. No intendments will be indulged in to overthrow a verdict, on account of the supposed incompetency of one
of the jurors.

6. In a case of crim,. con. a marriage in fact must be proved.

6. Where a marriage is solemnized in a sister State, and the question arises as to its validity in Illinois an ex-

emplified copy of the license to marry, and an indorsement on the back thereof, of the marriage by the

officer or minister who solemnized the rite, with an authentication of the license and return by the custo-

dian of the record of marriage licenses—the evidence is sufficient to prove the relationship of the

parties.

7. Under our statute if an attorney in a cause writes or dictates the answer of a witness, whose deposition is

taken, the deposition is illegal ; but the fact must be proved, or the appellate court will not presume that

the proceeding was irregular.

8. Where an immaterial deposition Is admitted, even when irregularly taken, this is no error wliich an appel-

late court will regard.

Wilson, C. J.—This was an action for crim. con. Dale, the plain-

tiff below, obtained a verdict and judgment against the defendant,

King, from which he appealed to this court, and assigned for error

1. Tliat the court permitted an individual to be sworn as a

juror, who had formed and expressed an opinion as to the merits of

the case.

2. That the court permitted to be read in evidence, a certificate of

the marriage in Tennessee, between Dale and his wife, without its

being properly authenticated, and,

3. That the court allowed dcDOsitions to be read in evidence, which
were objected to.
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One of the facts assumed in the first assignment of error is contra-

dicted bj the record. Hardj, the individual objected to as a juror,

was not sworn upon the jury, but the objection to him was overruled

by the court, after he had been sworn and interrogated as to his hav-

ing formed and expressed an opinion upon the merits of the case. In

his examination on that point, lie stated " That he had heard the tes-

timony against Cinthia Dale, who was indicted for, adultery with the

defendant. King, and from that testimony he had formed and ex-

pressed an opinion ; but had not formed any opinion in this case, not

knowing that there was a civil suit then." This statement is very

indefinite as to the connection between the cause in which the pro-

posed juror had formed an opinion, and the one before the court ; and

it does not appear with any degree of certainty, that the criminal

intercourse between Mrs. Dale and King, which was the foundation

of the criminal prosecution against her, did not take place subse-

quently to the institution of the suit then before the court. If such

was the fact, (and nothing to the contrary is shown,) then there was

no objection to the individual as a juror, because the plaintiff's

right to recover, depended upon the proof of circumstances anterior

to those which may have been the foundation of the proposed juror's

opinion.

The second assignment of error, which questions the sufliciency of

the authentication of the certificate of marriage, is not supported by

the facts in the case. An inspection of the record will show it to con-

tain an exemplified copy of a license issued in the State of Tennessee,

for the marriage of John Dale to Cinthia Smith. On the back of this

license is indorsed a cei'f-.ificate of a justice of the peace, that he had

solemnized the marriage. The official character of the ofiicer grant-

ing the marriage license, and also that of the one performing the

ceremony, is authenticated by the certificate of the clerk, the keeper

of the records, under his seal of office. The presiding justice then

certifies to the authority and official character of the clerk, whose

attestation, in turn, verifies that of the justice. These several authen-

tications are by the accredited officers of the law, and in the form and

order prescribed by the act of Congress, to entitle records and public

acts to the same faith and credit in the court of the several States,

that they have by law in the courts of the State from whence they

are taken. The certificate of marriage was therefore properly received

in evidence.

The third assignment of error applies only to the depositions of

Freeman and Yaught. The reading in evidence of Vaught's deposi-

tion was objected to on the ground that it was in the handwriting of
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McClernand, one of the attorneys for the plaintiff. It is certainly a

valid objection to a deposition, that it has been dictated or drawn by
an attorney in the cause ; but the objection must be supported by
proof of the fact. This was not done in this case. There is no evi-

dence whatever, that the deposition was written by McClernand, nor

is it even satisfactorily proved that he was an attorney in the cause.

All the testimony in relation to that point, is, that Scates, the attorney

who conducted the cause for the plaintiff, told. McClernand that he

wished him to assist him in the suit ; but it does not appear that he

consented to do so, or that he ever did appear in the case as attorney,

or in any other capacity.

With respect to Freeman's deposition, it is unnecessary to inquire

into the sufficiency of the objections to its being received in evidence,

because it proves nothing for or against either party, and could not

therefore have influenced the decision of the jury ; for this reason, its

having been read in evidence cannot be assigned for error.

Judgment affirmed.

HoLLroAT -y. SWAILKS.

1 Scam. R., 515.

Appeal from, Morgan.
1. A case under the " Enclosure acV (a)

2. Notice and an opportunity to defend, is the fundamental principle of judicial proceedings under our consti-

tution and laws.

3. Where a statute is silent as to the giving of a notice, it is necessarily implied, and cannot be dispensed

with.

4. Under the " inclosure act," where contribution is demanded for the erection of a partition fence between ad-

joining proprietors, notice of the application for judgment is an indispensable prerequisite to the validity

of the proceeding.

5. An appeal lies from the judgment of two justices under the "inclosure act."

6. In special proceedings, where the record is silent as to the giying of notice, no presumptions will be indulged

in to support the regularity of the proceedings.

"WiLsox, C. J.—-Tlie record shows this to have been a proceeding

under the ^'' J'-t r ^i" fating Inclosures^'' and that ujDon the application

of Swailes tw ,f> justices, they rendered a judgment in his favor

against Holliday for $58 80, being a moiety of the estimated cost of a

division fence. From this judgment Holliday appealed to the Circuit

Court, and moved the court to reverse the judgment upon the ground

.that he had not appeared before the justices, or been notified to do so,

which also appears from the record. The court overruled this motion,

and, upon the application of Swailes, dismissed the appeal. In sup-

port of this decision, it is argued, that inasmuch as the act authorizing

this proceeding, does not require the defendant to be notified, nor pro-
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vide for an appeal from the justices' judgment, tliat therefore no notice

is necessary, and that the judgment is final. The correctness of this

inference cannot be admitted. If it is even conceded that the act con-

ferring general jurisdiction on justices, which requires " all suits before

them to be commenced by summons," is to be construed to apply only

to eases arising under that act, it was nevertheless necessary that the

justices should have notified the defendant of the prosecution against

him. It would be a violation of one of the first principles of justice and

of judicial proceedings, to try and decide upon the rights of an indivi-

dual either civilly or criminally, without notice ; and consequently

without afibrding him an opportunity of defending himself. The

question of appeal is settled by the act allowing appeals in certain

cases. That act authorizes appeals in qui tarn, and other actions for

forfeitures and penalties. This case is of the latter denomination. The

warrant against Holliday was for a claim in the nature of a penalty

charged to have been incurred by him in neglecting to make and keep

in repair a division fence between him and the plaintiff agreeably to

the act regulating inclosures.

Judgment reversed.

Wm. 27i07nas, for appellant.

MoComiel, for aj)pellee.

(o) Vide Cooke's Stat, 5ati.

f »

Elliot v. Sneed.

1 Scam. R., 517.

Appeal from Clay.

1. A CONSTABLE is protected in executing a judgment, where the

justice of the peace, before whom the judgment was obtained had
jurisdiction of the subject matter and person of the defendant.

2. If a constable collects money under a proceeding in attachment,

which is consummated by judgment, and the award of an execution, an
order for the reversal of the judgment on appeal will not render him
liable in an action for money had and received at the suit of the

attachment debtor.

3. Where a judgment is assigned, the execution should nevertheless

be issued in the name of the original plaintiff.

4. A payment to the assignee of a judgment is regular.

5. An assignee of a judgment is not liable in an action for money
had and received where the judgment is reversed on appeal, after the
money is collected and paid over to him by a constable.

29
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6. If anj one is liable under the above indicated circumstances it is

the plaintiif in attachment.

7. The facts in this cause are terribly compKcated, but maj be sim-

plified thus : 1. A sued B before C, a justice of the peace, and recov-

ered a judgment. 2. C, the justice, being indebted to B, entered

satisfaction of the judgment. 3. A, by mandamus, compelled C to

issue an execution without reference to the apparent satisfaction. 4.

D, a constable, collected the money upon this execution. 5, C, the

justice, under pretence of being a creditor of A, sued the latter by
attachment, garnisheed D, and recovered a judgment. 6. C then

assigned this judgment to B. 7. B caused an execution to issue upon

this judgment, and placed the same in the hands of E, a constable, and

E collected the money of D, the first constable, and garnishee. 8. E
then paid the money thus collected of D to F, an assignee of B. 9.

A then sued out a writ of certiorari and reversed the judgment ren-

dered against him and D in the attachment cause. 10. A then sued

D and recovered the money he was entitled to upon his original judg-

ment V. B. 11. D then sued E and recovered back the money he

had paid under the garnishee process in the attachment suit v. A

;

and 12. E sued B and recovered the money he had been thus com-

pelled to pay on the account of the latter. Held^ that the judgment

was erroneous and must be reversed—the action should have been

against C, the justice.

Judgment reversed.

FicTdin, for appellant.

French^ for appellee.

Note.—1. If any court, lawyer, or suitor, desires any more information in this case, tie abridger respectfully

suggests that they shall examine the record and original report.

2. When the mandamus vacated the satisfaction of B's judgment, the justice having received no actual

benefit, was not liable in law, and E having compulsorily paid a debt for which B alone was liable, the privity

of contract, if any at all existed, was between the parties to this cause.

Sheldon v. Reihle.

1 Scam. R., 519.

Error to Madison.

1. Trial of the right of property.

2. A motion for the dismissal of an appeal in such a cause, rests in

the discretion of the Circuit Court and a decision thereon cannot be
assigned for error.

3. An appeal bond under this statute may be executed by an attor-

ney in fact.
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4. The Supreme Court will presume the authority of an attorney in

fact, who signs a bond in the name of the appellant, on an appeal,

where the record is silent upon the point.

5. Where on the trial of the right of property the contest arises

between a stranger and attaching creditor the writ of attachment and

return thereon is admissible in evidence.

6. A verdict "that the title to the property seized was in the

attachment debtor," at the time of the seizure is sufficiently formal.

Judginent affirmed.

J. B. Thomas and Prickett, for plaintiff.

W. Thomas^ for defendants.

Illinois and Michigan Canal -y. Calhoun.

1 Scam. R., 521.

Error to Cook.

1. At a public sale of canal lands, the commissioners possess no power to impose any other conditions upon

bidders, than th'^se specifically enumerated in the statute.

3. Where the commissioners sue a bidder, at a public sale of canal lands, to recover the purchase money bid,

they must aver that the sale was puMic, and the defendant the highest bidder.

Smith, J.
—

^The question presented for consideration in this case, in-

volves the regular execution of the powers of the Board of Canal

Commissioners, relative to the sale of lots in the town of Chicago.

The declaration of the plaintiffs contains five counts, each of which

was demurred to separately. The first and third set forth a public

sale of a lot in the town of Chicago, to the defendant, for $20,000 as

the highest bidder, at the sale made by an auctioneer, as the agent of

the Board.

That at that sale a special notice of the terms of sale was read,

which among other things declared, " That in case any bidder shall

fail to comply with the terms of sale, during the days of sale, on

which the sale of the lot is made, his bid will.be forfeited, and the lot

resold,—the first purchaser being held accountable to the commis-

sioners for any loss that may accrue from the sale ; but entitled to no

profit therefrom." The plaintiffs aver a refusal by the defendant to

complete the purchase, and make payment of the amount required to

be paid, according to the terms of the sale ; and that in pursuance of the

conditions annexed to the sale, and in consequence of such refusal, tliey

resold the lot at a subsequent ]Dublic sale, for a much less sum than the

amount bid by the defendant. To recover this difference, the present

action is brought. The second, fourth, and fifth counts are for a sale

by the plaintiffs, and an agrepment by the defendant, to purcha?*^ '^-'^
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take the lot, without reference to the special conditions, and do not

aver that the sale was a public one. The Circuit Court sustained each

of the demurrers ; and this is the cause of error now assigned.

To understand correctly the decision of the Circuit Court, it will be

necessary to examine the act creating the Board of Canal Commis-
sioners, and more particularly such portions of it as prescribe their

duties with reference to the disposition of the lots of which the one in

question formed a part ; and, also, an act of Congress in connection

therewith. Bj the S3d section of the " Actfor the construction of the

Illinois and Michigan Canal^'' approved 9th January, 1836, it is pro-

vided, that the commissioners shall, on the twentieth day of June
then next, proceed to sell the lots in the town of Chicago, as in their

judgment will best promote the interest of the canal fund ; and before

making such sale, public notice shall be given thereof in five news-
papers, at least eight weeks prior to any sale. It is further provided,

that if no sale be made on the day named, such sale may be made at

any time thereafter, on giving a similar notice, and upon the terms
in the act specified.

The 34th section provides for the afilxing a value to each lot, and
forbids its being sold for less than such value

; and that all lots not

sold on the day of ofiering, shall be again advertised for sale ; and
shall continue to be advertised for sale, until the whole are sold. It

further declares, that no lot shall be sold otherwise than at public sale,

to the highest bidder. The 36th section declares, that " In all sales of

canal lots, the secretary and treasurer of the board, shall act as

register and receiver ; and shall be governed by the same rules that

now govern registers and receivers in the United States' land oflices

in this State, except as in the act is provided." The act of Congress
of the 24th April, 1820, section 2d, provides, that " If any person, be-

ing the highest bidder at public sale for a tract of land, shall fail to

make payment therefor, on the day on which it was purchased, it

shall be again offered at public sale on the next day of sale, and such

person shall not be the purchaser of that or any other tract offered at

such sale."

By the provisions of the act referred to, creating the Canal Board,

it w^ill be obvious that the commissioners were not authorized to

annex to the conditions of the sale, the terms imposed by the notice

given. The 2d section of the act of Congress, having been the mode
adopted by the 36th section of the act quoted, for the government of

the sales, they were not at liberty to impose others, or substitute

those that would impose conditions of the character described. The
refusal by the purchaser to pay for the lot in the manner provided by
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law, on the day of sale, required them to put up the lot again for a

re-sale, and to prohibit such purchaser refusing to pay for the lot

previously purchased, from being a bidder for any other lot on the

day of sale.

It will be perceived that unless this rule was adopted, under

the provisions of the section of the act of Congress referred to, there

was no power whatever vested in the commissioners, to sell the

lot on a subsequent day, without considering it as an unsold lot ; and

again advertising it, as in the case of the original offering of lots for

sale.

The 33d section of the act creating the board, declaring that the

sale of lots should be made on the 20th day of June, and not provid-

ing for a continuance of the sales from day to day, would not have

authorized the sales from day to day, unless another ]>ortion of the

act of Congress, providing for the sales of the public lands, be also

adopted, which authorizes the continuance for two weeks. The acts

of Congress relative to the duties of the registers and receivers, in

regard to the sales of the public lands, having been made applicable

to the sales by the Board of Commissioners, it was probably con-

sidered unnecessary to declare that the sales might be continued for a

specified length of time. If this reasoning be correct, it follows as a

consequence, that by the adoption of the penalty of forfeiture of the

bid of the delinquent purchaser, and the prohibition to become a

purchaser of any other lot at the sales, are the only terms which the

commissioners could legally impose and enforce. They had no dis-

cretion to exercise any other powers than such as are conferred by the

act ; and those adopted are not among those granted. The law has

specially prescribed the extent and character of the consequences

which should result from a failure to make payment for the lot pur-

chased ; and thus necessarily inhibited the substitution of others.

The demurrer was therefore correctly sustained.

The second, fourth, and fifth counts are radically defective in not

averring that the sale and purchase of the lot were at a public sale,

agreeably to the provisions of the law, prescribing the mode ; and that

the defendant was the highest bidder therefor. The counts only show

a private sale, and that is expressly prohibited by law. As there

was no plea of the statute of frauds, the question whether the sale

was only a parol one, and not, therefore, binding, cannot arise in

this case.

Judgmsnt affir7ned.

Oran% for plaintiff,

Ford^ for defendant.
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Wallace v. Jerome.

1 Scam. R., 524.

Error to Will.

1. The decision of the Circuit Court upon a motion to set aside a

default is discretionary, and cannot be assigned for error.

2. The act of July 21, 1837, does not embrace motions to set aside

a default.

Judgment affirmed.

Beaumont^ Ski7iner and Spring^ for plaintiff.

Butterfield^ for defendant.

Covell v. Makes.

1 Scam. R., 525.

Appeal from McLean.

Where the plaintiff amends his declaration uj^on a note by adding

the words—descriptive thereof—" with 12 per cent, interest from date

until paid ;" this is a substantial amendment, and entitles the defend-

ant to a continuance.

Judgment reversed.

Stephen A. Douglas, for plaintiffs.

Damis and Forman, for defendant.

Mitchell v. State Bank of Illinois.

1 Scam. R., 526.

Appeal from Hamilton.

1, A judgment imports absolute verity.

2. A judgment cannot be impeached collaterally.

8. Where the State Bank receives promissory notes in consideration of illegal paper issued by it, and recov

ered judgments thereon, and after the rendition of the judgments, the Supreme Court of the United States

decided that the issues of the bank which constituted the consideration of the notes, were " bills of credit,^''

and therefore illegal, and the debtor of the bank, without a knowledge of the decision, gave new notes to

the bank, in satisfaction of the judgment, the court held that no defence existed to an action upon the

last mentioned notes.

4. A judgment based upon an illegal note is a valid consideration for a new promise to pay the debt.

5. A judgment is binding until reversed, and conclusive upon parties and privies.

6. An objection to the constitutionality of a law must be made at the earliest opportunity, before legal or equi-

table rights have become vested under it.

The facts were that a suit was instituted by the appellees v. the

appellants upon this note.
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" On or before the first day of January next, we or either of us pro-

mise to pay the president and directors of the State Bank of Illinois, the

sum of eighty-six dollars and ten cents, for value received, being the

amount due on two judgments in favor of the bank against N. Janny

and others, on Lockwood's docket, and one judgment against Ichabod

Mitchell, in the Circuit Court, on a note given by said Janny, together

with interest on the above sum from the 24tli of August, 1829, till

paid : provided if this note shall be paid punctually, the above

interest and ten per cent, of the principal to be remitted, if both do

not exceed twenty-four per cent, on the whole.
'' Witness our hands and seals, this 19th day of September, 1833.

GrEOKGE MaYBEEKY, [l.S.]

IcHAJBOD Mitchell. [l.s.]"

The bill of exceptions was in these words :
" Be it remembered, that

on the trial of this cause, the defendants, by their attorney, offered to

2:»roduce in evidence to the court, the two several judgments referred to

in the note on which this suit was brought, and also the several notes

on which those two judgments were rendered ; and to prove that said

two last-mentioned notes were executed to the said plaintiffs for and

in respect of bills of credit issued by the State of Illinois, by means of

the machinery of what was called a State bank, created in and by the

act of the year 1821, entitled " An act to estaUish,^' etc. ; and that

bills of credit issued by the authority of said State in violation of the

Constitution of the United States, formed the whole consideration of

the said last-mentioned notes : which evidence except said judgments,

the court refused to hear, and to allow to be produced ; to which

opinion of the court in overruling this evidence, the defendants, by
their counsel, except, and pray this their bill of exceptions may be

sealed and allowed, etc.

Smith, J.—^The appellants, being the sureties of other persons, were

sued on certain notes which they had signed with their principal,

against whom judgments had been rendered. To obtain time for pay-

ment, and to liquidate these judgments, the plaintiffs gave other notes

in extinguishment of the judgments ; and in the Circuit Court they

attempted to show that the notes on which the judgments had been

rendered were void—having been given for notes of the State Bank, the

notes of the bank being bills of credit issued contrary to the provisions

of the Constitution of the United States. The decision of the Circuit

Court, in refusing to admit the testimony offered, was correct.

The judgments were a good and valid consideration for the notes.

The original notes were extinguished by the judgments ; and the debt
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of record created by the judgments, were, until reversed, a sufficient

and legal consideration. Until their reversal, they were, of course,

binding ; and the consideration upon which they were rendered, could

not be inquired into collaterally. It was not, in this action, compe-

tent for the court to admit evidence to impeach the judgments, because

they implied verity in themselves, and could not be contradicted

;

and being the consideration upon which the note now sued was

founded, the decision of the Circuit Court in excluding the evidence

offered, was justified by the well settled principles of law applicable

to evidence.

Eddy^ for appellants.

Olney^ attorney-general, for appellees.

Judgment affirmed.

Lee v. Bates.

1 Scam. R., 528.

Appeal from Fayette.

1. A DEFENDANT is entitled to a continuance, where a material wit-

ness is absent, and he has used due diligence to obtain his presence or

take his deposition, or where it is apparent from the facts that the

defendant could not, by the use of ordinary diligence, procure his

testimony.

2. Where a declaration is filed only 12 days prior to the term of

the court, and the witness of the defendant resides in a sister State,

and the evidence of that witness is material—the defendant is entitled

to a continuance.
Judgment reversed.

Fields for appellants.

Da/ois and Forman, for appellee.

Miller v. Bledsoe.

1 Scam. R., 530.

Error to Jfunicipal Court of Alton.

1. Under our statute making promissory notes assignable, the payees, or either of them, cannot assign a moi-

ety or any other portion of the money due thereby to a stranger so as to authorize the latter to sue the

maker at law.

2. Where A gives a note to B and C, and B assigns (by indorsement on the back of the note) his interest to 0,

a suit in the name of B and C, for the use of C, is legal.

LocKwooD, J.—This was an action of assumpsithrowght in the court
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Miller v. Bledsoe.

below, by Bledsoe and Turpin against Miller, on a promissoiy note.

On the trial of the cause, the plaintiff below produced and offered to

read a note in evidence to the jury, in the following words, to wit:

" Lower Alton, III., April 18, 1886.

" Two years after date, I promise to pay to the order of M. O.

Bledsoe and B. F. Turpin, two hundred and eighty dollars, value

received, negotiable and payable at the Branch of the Illinois State

Bank at Alton. " Andrew Millee."

Upon the back of which note, there is in writing the following indorse-

ment :

" I assign my interest in the within, to M. O. Bledsoe, without

recourse in any event. " B. F. Tuepin."

A witness was sworn, who testified that the signature to said in-

dorsement was in the handwriting of B. F. Turpin, one of the plain-

tifis. To the reading of which note in evidence, the defendant objected,

but the court overruled the objection and admitted the note. Other

testimony was offered by the defendant, and rejected, but it is unne-

cessary to state it, as it only tended to prove the fact, which was suffi-

ciently established, that Turpin had parted with his interest in the

note, to Bledsoe.

It is only necessary for this court to decide whether the note was

admissible in evidence. At law, a moiety, or any other portion of a

promissory note, cannot be so assigned as to enable the assignee to

bring an action in his own name, for his portion of the note. Had
Turpin assigned his half of the note to a third person, that third person

could not have united with Bledsoe, in bringing the action, for they

would have to sue in different capacities, Bledsoe as payee, and the

third person as indorsee. The same result would follow, if Bledsoe

had brought the action in his own name ; he would have had to

declare for a moiety of the note as payee, and for the remainder

as indorsee. This would lead to much confusion and complexity in

pleading. In order, therefore, to enable an indorsee of a note to bring

an action in his own name as indorsee, the whole interest in the note

must be assigned to him. The interests of an assignee of part of a

note, would doubtless be protected in a court of law, but the action

must be brought in the name of the payee or payees, who continue to

be the legal holders of the note for the purpose of collection. The

indorsement on the note, can only be regarded as a private memoran-

dum between the payees, and only vested in Bledsoe an equitable title

to the money when collected. The court consequently decided cor-
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Miller v. Bledsoe. Johnson v. Moulton.

rectiJ in receiving the note in evidence, and in rejecting the parol

evidence.

Judgment affirmed.

Oowles and JTricm, for plaintiff.

bullock and Keating, for defendants.

Johnson v. Moulton.

1 Scam. R., 532.

Ajypeal from Warren.

1. It is the province of a jury to deterimne the weight of evidence, and the court wlU not disturb their verdict

unless they are flagrantly wrong.

2. Where a witness swears that he carried a message relating to the cause of controversy, from the defendant

to the plaintiff, the reply of the latter is advisable in cross-examining the witness.

3. Under the act of Feb. 13, 1S31, a settler may recover upon an express promise to pay him for his improvements

made upon the public lands, and he need not show a fixed sum to be paid by the promissor, but may re-

cover upon a quantum meruit.

LocKwooD, J.—This action was originally commenced before a jus-

tice of the peace, by Moulton against Johnson, and brought into the

Circuit Court of Warren county by appeal. The cause was tried by
a jury in the Circuit Court, and a verdict and judgment given in

favor of Moulton. The errors assigned are, 1st, The judgment in the

Circuit Court was given against the weight of testimony, 2d, The

court erred in permitting the conversation of the plaintiff below to be

received in evidence. And, 3d, The court instructed the jury that

they must find for the plaintiff, if they believed that a contract,

either express or implied, was entered into between the parties, in re-

lation to the improvements upon the land referred to in the record.

In relation to the first error assigned, it is a well settled rule of law

in trials by jury, that the weight of testimony is a question to be de-

cided by the jury exclusively. The decision, consequently, cannot be

assigned for error. Had there been an application to the court below

for a new trial on this ground, the case ought to have been a flagrant

one, to have justified the court in disturbing the verdict. In reference

to the second error, the bill of exceptions discloses the following

state of facts : Johnson called a witness and asked him if he had de-

livered a message to Moulton, in relation to the controversy between

them ; and upon the question being answered in the aflirmative by
the witness, with a statement of the nature of the communication

sent by the defendant to the plaintiff, the latter asked the witness

" What was his reply V The answer to this question is the conversa-

tion referred to in the assignment.
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Johnson v. Moulton. McKinney v. May.

When the defendant gave in evidence a message from himself to

the plaintiff, having relation to the merits of the dispute between

them, if the plaintiff had remained silent, an inference might have

been drawn by the jury, that the plaintiff acquiesced. The answer

of the plaintiff was therefore relevant, to rebut any such presumption,

and was therefore correctly received in evidence for this purpose.

The third error assigned does not correctly state the charge of the

judge. Tlie charge was, that if the jury believed there was a

promise to pay for the improvements, although there was no express

contract as to the amount to be paid, that the law raised an implied

agreement to pay their worth or value. The " Act to jprovidefor the

collection of demands growing out of contracts for sales of invprove-

TTients on public lands,^^ passed February 13th, 1831, makes all con-

tracts, promises, or undertakings, for the sale, purchase, or payment

of improvements made on the public lands, valid in law or equity,

and they may be sued for and recovered, as in other contracts. In

order to sustain an action under this act, all that is necessary for the

plaintiff to prove is, that the defendant promised expressly to pay for

the improvements. If the price to be paid be not agreed on, the con-

tract is binding, and the value of the improvements must be ascer-

tained by proof. The law in such cases raises an implied assumpsit

to pay the worth or value of the property sold. The charge of th6

court was consequently correct.

Judgment affirmed.

Davis and Forman, for appellants.

Browning^ for appellee.

MoKiNNET V. May.

1 Scam. R., 534.

Apypeal from Morgan.

A JUDGMENT by default is erroneous, where a demurrer of the de-

fendant to the declaration or petition is on file, and undisposed of.

Judgment reversed,

McConnel, for appellant.

E. D, Baker^ for appeUee.
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Dazey v. Orr. Ayres v. Lusk.

Dazet v. Oek.

1 Scam. R., 535.

Error to Adams.

Kotice of a motion bj tlie defendant to quash an execution must

be given to the plaintiff, {a)

Judgment reversed.

Browning
.^
for plaintiff.

Davis and I^onnan, for defendants.

(a) A hearing, or an opportunity of one, is a fundamental principle in aU judicial proceedings. Sears v.

Low, 2 Gilm. R., 281 ; Hall v. O'Brien, 4 Scam. R., 409 ; O'Conner v. MuUen, 11 111. R., 59 ; S. C. ibid., 118

People ®. Williamson, 13 111. R., 662 ; Propst «. Meadows, ibid., 168; McClusky «. McNeely, 3 GUm. R., 582

Cummings v. McKenney, 4 Scam. R., 59 ; Auditor v. Hall, Bre. App., 8 ; Holliday v. SwaUes, 1 Scam. R., 516

Chandlers. MuUanphy, 2 Gilm. R., 467; Ryder v. Twiss, 3 Scam. R., 4; Aiken «. Webster, 2 Gilm. R., 416

Eddy T. the People, 15 111. R., 386.

Ayees v. Lusk. •

1 Scam. R., 536.

Appeal from Morgan.
An ORDER of publication in a newspaper, is unnecessary to confer jurisdiction over non-resident defendants in

an equity cause. An affidavit filed with the clerk, and a publication of the notice for the length of time

prescribed by law, is sufficient without any action on the part of the court, (a)

LocKWOOD, J.—^This was a bill filed in the Morgan Circuit Court,

on the chancery side thereof. The only particular error assigned is,

that the Circuit Court should not have tried the cause before an order

of publication was made against the defendants on whom the process

was not served, and who did not appear. The record states that an

affidavit was filed, showing satisfactorily that a part of the defendants

below were non-residents, and that the clerk published a notice for

four weeks successively in a public newspaper printed in this State,

of the pendency of the suit, and requiring such defendants to appear

and answer the bill, or that the same would be taken as against them,

for confessed.

Tlie fifth section of the " Act prescribing the mode of proceeding in

Chancery^'' expressly authorizes the practice pursued in this case.

Decree affirmed.
Marshall and Walker^ for appellant.

W. Thomas and Brown^ for appellees.

(a) The law as to oonstrxictive notice to a defendant.

1. In equity causes : Pile «. McBratney, 15 IlL R., 818.

2. In the Supreme Court : Orr v. Howard, 4 Scam. R., 559.

3. In attachment causes : Varien v. Edmondson, 5 Gihn. R., 272; Pierce «. Carlton, 12 111. R., 858.

4. In applications by administrators for the sale of real estate to pay debts of intestate : Bowles v. Rouse, 3

Gilm. R., 419.



DECEMBER TERM, 1838. 461

The People v. The Auditor. Gillet v. Stone.

The People v. The Auditoe.

1 Scam. R., 537.

Mandatnus Application.

A PUBLIC officer has no vested right in an office created by the

legislature. The law which conferred the function is repealable and

when repealed the officer cannot compel the State to pay him his

salary or fees of office for the residue of the term, {a)

Mandamus denied.

J. lieynoldSj Shields and Field, for relator.

Olney, attorney-general, for respondents.

(a) As to the tenure and rights of public officers : Steel v. Com'rs. of Gallatin, Bre. R., 25; People v. Mob-

ley, 1 Scam. R., 228 ; People v. Field, 2 ibid., 97 ; Clark v. People, 15 lU. R., 213 ; People V. Fletcher, 2

Scam. R., 4S6.

Gillet v. Stone.

1 Scam. R., 539.

Error to Madison.

1. A MOTION to set aside a default is addressed to the discretion of

the Circuit Court, and its decision thereon cannot be assigned for

error.

2. After default a party is out of court, and instructions given to

the jury of inquest must be regarded as interlocutory., and cannot be

assigned for error.

3. Several counts in case may be joined in one declaration.

4. An averment in a declaration that the plaintiff resided, and the

cause of action accrued, in the county where the suit was instituted,

is sufficient to authorize the issuing of process of summons to a foreign

county.

5. Where the verdict exceeds the ad damnum of the declaration

the plaintiff may remit the excess.

Judgment ajfirmed.
W. Thomas, for plaintiffs.

Davis and Krum, for defendants.



CASES AflGUED AND DETERMmED

IN THE

SUPREME COURT OF THE STATE OF ILLINOIS,

m JULY TEEM, 1839, AT SPEINGFIELD. v^

HOLLENBACK V. WiLLIAMS.

1 Scam. R., 544.

Appeal from La Salle.

1. Declaration on a note payable to "'WiUiaras and Lander," which describes the note as payable to the plan.

tiffs, who were the payees of the note, and who were described In the commencement of the declaration, as

" Shadrach Williams and Henry Lander," the note was offered in evidence : held, no variance.

2. Under the act of March 2, 1839, proof of the execution of a note, and the identity of the payees, is dis-

pensed with, unless the defendant verifies his plea by affidavit, (a)

Assumpsit.—Declaration in the usual form upon this note :

" June 14th, 1837. By the 1st of September next, I promise to pay-

Williams & Lander, the sum of two hundred and forty dollars,

seven cents, it being for value received of them. As witness my
hand. " Clakk Hollenback."

The other facts are sufficiently stated in the opinion of the court

delivered by

SiviTTH, J.—Tlie only question presented for decision in this case, is,

whether there is a variance between the note produced in evidence

and the one described in the declaration.

The declaration described the note as payable to the plaintiffs, who
are Shadrach Williams and Henry Lander. The note produced in

evidence is payable to " Williams and Lander." It is contended that

this does not show that the promise is to pay to the plaintiffs, and that

the identity of the persons to whom the payment is to be made is not

proven by the bare production of the note ; and that it was incum-

bent on the plaintiffs to show, by proof, that they are the persons to

whom the note was given. Tlie statute of the 2d March, 1839,
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Hollenback v. Williams. Armstrong v. Caldwell. Gillet v. Stone.

" 7'egulating evidence in certain cases^"* provides " That in trials of

actions npon contracts express or implied, when the action is brought

by partners, or by joint payees or obligees, it shall not be necessary

for the plaintiffs, in order to maintain any such action, to prove the

names of the co-partners, or the Christian names of such joint payees

or obligees, but the names of such co-partners, joint payees or obligees,

shall be presumed to be truly set forth in the declaration or petition."

Under this provision, we think it was not necessary for the plaintiffs

to have shown by proof, that they were the same persons to whom
the note was payable, under the names of Williams and Lander. The

proof of identity, in such cases, is dispensed with. At common law

the presumption would be, that being the possessors of the note, they

were the owners and persons to whom the promise was made, until

the contrary was shown.
Judgment affirmed.

Strode, and Scammon, for appellant.

Spring, for appellee.

(a) Vide Cooke's Stat., 253-4, sec. 14.

Aemstkong v. Caldwell.

1 Scam. R., 546.

Error to La Salle.

1. Where a note is payable at a particular place no demand of, or

presentment for, payment is necessary to sustain an action against the

maker, either by the payee or indorsee.

2. Where the Supreme Court can, they will, instead of remanding
a cause, enter the proper judgment in an action upon a written

instrument.

Judgment reversed, hut^'operjudgment entered.

Scammon, for plaintiff.

Spring, for defendant.

Gillet v. Stoiste.

1 Scam. R., 547.

Error to Madison.

Where process is sent to a foreign county, the plaintiff must not
only aver that the plaintiffs reside in the county in which the suit is
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Gillet V. Stoae. Evans v. Crosier. Whitesides v. Lee. Hunter v. Ladd.

instituted, hut also that the cause of action accrued in or was specifi

cally made payable there.

Judgment reversed.

W. Thomas, for plaintiffs.

Cowles and Krum, for defendants.

Evans v. Ckosier.

1 Scam. R., 548.

- Error to La Salle.

Same principle as in preceding case.

Thomas, for plaintiff.

ScamTnon. for defendant.

Judgment reversed.

., ,
"Whitesides v. Lee.

^ 1 Scam. R., 548.

Appeal from Jo Daviess.

After the dissolution of a firm, of which the payee has notice,

a note given by one partner in the name of the firm is illegal and

void.

Judgment reversed.

8. A. Douglas and J. D. Urquhart, for appellant.

Davis and Forman, for appellees.

Hfntek v. Ladd.

1 Scam. R., 551. .

Error to Municipal Court of Alton.

1. An attachment bond must be sealed by the principal and surety.

2. Where the principal oyily moves to amend the bond by aflixing

his seal, which the court overrules and thereupon dismisses the cause,

there is no error in the action of the inferior court.

Judgment affirmed.

Cowles and Krum,, for plaintiff.

G. T. M. Davis, for defendant.
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Russell V. Hogan. Archer v. Spillman. Greer v. Wheeler.

KUSSELL V. HoGAN.

1 Scam. R., 55-2.

Error to Coles.

1. Assumpsit v. several—^plea by one, default as to the others—no

final judgment can be entered until the plea is disposed of.

2. In actions ex contractu v. several, the judgment must be an unit.

Judgment reversed.

Linder^ for plaintiffs.

Ficklin^ for defendants.

Archer v. Spillman.

1 Scam. R., 553.

Appeal from Edgar.

1. "Where the record shows a " plea and issue," but the plea and

similiter is lost, the presumption is that the issue was one of fact.

2. Where an issue in fact is joined it must be tried by a jury.

3. The agreement to waive a jury upon the trial of an issue in fact

must appear affirmatively of record.

4. "Where pleadings are lost, the Supreme Court, upon the reversal

of the judgment, will remand the cause, and permit the parties to plead

de novo.

Judgment reversed,

Wehh, for appellant.

EicMin, for appellees.

Greer v. "Wheeler.

1 Scam. R., 554.

Appeal from Jasper.

1. Infancy is not a dilatory plea, but goes to the very foundation

of the action.

2. "Where an infant is sued before a justice and. neglects to plead

his infancy there, and makes it for the first time in the Circuit Court
on appeal, he is in time.

3. Appeals from justices are tried in the Circuit Court de novo as

far as the merits of the cause are concerned.

Judgment reversed.

Eicklin^ for appellant.

80
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Goodsell V. Boynton. Bruner v. Ingraham. The People v. Royal.

GooDSELL V. Boynton.

1 Scam. R., 555.

Appeal from Cook.

1. When no time is fixed, statutes take eft'ect from their passage.

2, By the act of March 2, 1839, the term of the Cook Circuit Court

was changed from the month of March to that of April—the judge,

however, being ignorant of the passage of the law, held his court in

March. The process in this cause was returnable to the March term,

the declaration and plea were filed as of that term—issue joined, and

by consent the cause was tried by the court without the intervention

of a jury. Held, that the proceedings were coram non judice.

Judgment reversed.

Scammon>, for appellants.

Spring and Butterfield, for appellees.

Bruner v. Ingraham.

1 Sc£iin. H., 556.

Error to the Municipal Court of Alton.

1. A MOTION to discharge bail is discretionary with the Circuit

Court, and the decision thereon cannot be assigned for error.

2. Where a defendant is brought into court by process of ca. ad
resp., and the bail is discharged, the capias stands as a summons, and

the court can proceed to judgment v. the defendant.

3. Where an assignment of error is illegal, the ] oper practice is for

the defendant in error to demur.

4. Where the defendant, instead of demurring to an illegal assign-

ment, joins in error, the court will of its own volition dismiss the writ

of error.

5. Error cannot be assigned upon a collateral point arising during

the progress of a cause.

Cause dismissed.

G. T. M. Davis, for plaintifi^.

A. W. Jo7ieSy for defendant.

The People v. Eotal.

1 Scam. R., 557.

Error to Madison.

1. The people canivot prosecute a writ of error in a criminal

cause.
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The People v. Royal. Trader v. McKee. Russell v. Hugunin.

2. A joinder in error cannot confer jurisdiction upon the Supreme

Court in a case, where, by the constitution, they have no power to

hear and determine it.

Seniple, attorney-general, for plaintiffs.

J. B. Thomas and Prickett, for defendant.

Writ dismissed.

Trader v. McKee.

1 Scam. R., 558.

Appeal from Cook.

1. The jurisdiction of courts, not of record, must affirmatively

appear upon the face of their proceedings, or their judgments will be

regarded as nullities.

2. This rule is especially applicable to the judgments of foreign

justices of the peace.

3. Foreign laws must be pleaded and proved in our courts.

4. No presumptions will be indulged in by our courts in order to

sustain the verity of the transcripts of judgments of justices of the

peace rendered in a sister State.

Judgment reversed.

Butterfield and Collins, for appellants.

Beaumont and Spring, for appellee.

EUSSELL V. HuGUinN.

1 Scam. R., 562.

Error to the Municipal Court of Chicago.

1. An execution issued upon a satisfied judgment is irregular, and will be quashed on motion, and proceedings

thereunder will be set aside.

2. Evidence is admissible to prove that a pajonent of the amount of a judgment by one of the defendants, was

not intended to extinguish the judgment lien, and the right to execute the same.

3. Where a court is abolished, the appellate court, upon a reversal of its judgment, will remand the cause to

that court which is the legal custodian of the records of the defunct court.

Daniel Hugunest recovered a judgment in the Municipal Court ol

the city of Chicago, against John B. F. Russell and Hiram Pearsons,

who were impleaded with J, M. Faulkner, upon a promissory note

made by Faulkner, as principal, and Russell and Pearsons, as sureties
;

and being indebted to the Chicago branch of the State Bank of Illi-

nois, gave the cashier of said branch an order on Morris and Scam-
mon, his attorneys, for the proceeds of the note when collected. Vf^^r.
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Russell V. Hugunin.

sons deposited in said branch the amount of the judgment, and

brought to Scammon, one of Hugunin's attorneys, a memorandum
from the cashier, that he had made a special deposit of that amount,

or something to that effect, and stated to him that he did not wish tlie

judgment satisfied, but wished to use the judgment in order to protect

himself, as the judgment was a lien on his co-defendant's real estate.

Scammon as&ented, and directed an alias writ of execution to issue,

but took no other concern in the matter. After the sale of Russell's

lands upon the alias execution, the deputy sheriff brought to Scam-

mon/the check of Pearsons for the amount of the judgment, which he

received, and receipted the execution as the attorney of Hugunin, and

paid the check orer to the casliier of the Chicago Branch Bank,

who credited Hugunin with the amount.

Russell, having given notice to Hugunin and Pearsons of his inten-

tion so to do, made a motion in the Municipal Court of the City of

Chicago, at the April term, 1S38, the Hon. Thomas Ford presiding,

to quash the execution and set aside the sale under it. The motion

was resisted ; and on the hearing, numerous affidavits were read, in

relation to the declarations of Pearsons at the time he made the

arrangement with the bank and subsequently.

The cashier of the bank testified that the amount arranged with

him by Pearsons was included, at the time of the an-angement, in a

note and mortgage executed by Pearsons to the bank, to secure his

indebtedness to the same, and that he understood the arrangement

to be a payment of the judgment. Mucii other testimony was

introduced, the substance of the material parts of which is stated

in the opinion of the court.

Smith, J.—The plaintiff in error prosecuted a motion to set aside

an alias writ of fieri facias and the sale under the same, of certain

real estate of the plaintiff in error, and to compel the plaintiff, in the

original action, to enter satisfaction of record, on the ground that the

judgment had been fully paid and satisfied by Pearsons, who was a

co-defendant with Russell, before the suing out of the alias writ of

fieri facias, and before sale had under the same. The Municipal

Court overruled and dismissed the motion ; to which opinion and

order of the Municipal Court, the plaintiff in error excepted ; and the

facts on which the application was based and resisted, appear in the

bill of exceptions.

From an attentive consideration of the evidence contained in the

depositions, we have concluded that this evidence establishes,

1. The payment of the full amount of the judgment by Pearsons,
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Russell V. HuKunin.

one of the co-defendants, to the agent of the plaintiff in the original judg-

ment, under a written authority from Ilugunin, the plaintiff, to receive

the same ; and that the agent applied this amount so received on the

judgment, to the payment of a bill of exchange due by Hugunin to the

branch of the State Bank of Illinois at Chicago, of which Hugunin's

agent was then tlie cashier, the bank being the holder of the bill.

2. That after this payment the alias writ of^erifacias was issued,

and placed in the hands of the deputy sheriff. Smith, who swears that

Pearsons, the co-defendant of Russell, had the entire control of the

writ of execution. That he, Smith, acted under his orders, and not

the plaintiff, Hugunin's, (who declared he had no longer any interest

in the cause,) and sold the real estate named in his return, by the

directions of Pearsons, who also became the purchaser.

Tliere are other facts attending the transaction, showing clearly that

Pearsons, after the payment, represented the judgment as discharged,

and that it was no longer a lien on his real estate, and that he did

actually effect loans on mortgage of his real estate, under such repre-

sentations. We cannot doubt, then, that the payment extinguished

this judgment, and that the parties so intended the payment should

be applied. It does not appear that Pearsons owed to Hugunin any

money on any other account, and if the money so paid was not in-

tended to be so applied, to what possible object was it to be carried ?

Pearsons would not surely make it a gratuity ; and the only rational

inference to be drawn from the facts, is, that as it was paid on the

order to Brown, the cashier of the bank, and corresponded with the

amount of the judgment and interest thereon up to the day of pay-

ment, it was paid in extinguishment thereof. Brown so considered it,

and all parties at the time. The subsequent application of Pearsons

to Brown, to alter the entries on the books of the bank, shows that it

was an after-thought of Pearsons, to change the application for the

purpose of using the execution to enforce the payment of the judg-

ment by Kussell ; and it appears that the real estate of Russell was

sold to the amount of the whole judgment, not for a moiety, which

in equity each party might be liable only to pay, as between them.

There is one circumstance which it seems to us is conclusive in this

question. It was competent for Pearsons or Hugunin to have shown,

on the hearing, that the payment to Brown was not in extinguishment

of the judgment ; not having done so, the conclusion is irresistible,

that the payment was made on the judgment, and if so, then it was

in satisfaction thereof. Considering that the judgment was fully satis-

fied by the payment to Brown, we are of opinion that the judgment

of the Municipal Court was erroneous, and should be reversed.
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It is therefore ordered that the judgment of that court overruling

the motion, and dismissing the same, be reversed ; and this court pro-

ceeding to render such judgment as the Municipal Court ought to

have done, do order and adjudge, that tlie said writ of coUas fieH

facias, and tlie sale, and all other proceedings founded thereon, be set

aside and annulled, and for nothing esteemed, and that the plain-

tiff, Hugunin, enter satisfaction of record on said judgment in

the Circuit Court of the county of Cook, and that the plaintiff

in error recover his costs in this court and the court below. And it

is further ordered, that the clerk of this court certify this judgment to

the clerk of the Circuit Court of the county of Cook, where the

records and proceedings of the said Municipal Court have been trans-

ferred by the law abolishing the said Municipal Court, in order that

the said Circuit Court shall do what of right ought to be done in the

premises, to give effect to this judgment, and cause satisfaction of

record to be entered on said judgment.
Judgment reversed.

Cushman v. Rice.

1 Scam. R., 565.

Error to Fayette.

1. A petition to remove a cause from a justice of the peace into the Circuit Court, hy certiorari, after the time

for an appeal has expired, should show that the judgment is unjust, and wherein that injustice consists,

and also state a legal excuse for not removing the cause by appeal, (a)

2. The absence of a plaintiff from the county, who has left a note with a justice for collection, and in ignorance

of the fact that he was defeated in an action upon the note, are insufficient reasons for removing the cause

into the Circuit Court by writ of certiorari.

The petition for the certiorari in this cause stated, " That some time

in the month of July last, he placed in the hands of one Allen

McPhail, Esq., a justice of the peace of said county of Fayette, a note

of hand for collection, on E. J. Kice and F. E. Doolittle, on which

suit was commenced by summons, and the trial was had on the 27th

dav of August, 1838, in the absence of your petitioner, and the said

justice, after hearing the matter, and receiving various testimony

wholly inadmissible and irrelevant, determined and gave judgment

against your petitioner for the costs of suit. At the time said judg-

ment was rendered against your petitioner, he was absent from the

county, and was not informed, nor did he know that said judgment

was given against him, until after the expiration of the twenty days

allowed by law for taking appeals ;
and he was wholly and entirely

prevented from taking an appeal, in consequence of his absence from

the county, and his inabilty to get to Yandalia. He further states

i
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that" said suit was commenced on a promissory note for the payment

of money, for a good and valuable consideration, and the said justice

should, and of right, according to law, ought to have given judgment

for your petitioner, when, in fact, he erroneously gave judgment

against him, and in favor of the defendant in said suit."

Wilson, C. J.—This case was taken from the judgment of a justice

of the peace, to the Circuit Court, by writ of certioraj'i, as allowed by

statute ; and by tliat court the cause was dismissed. From this deci-

sion the plaintiff below has appealed to this court. The statute allow-

ing causes to be taken to the Circuit Court in certain cases, requires

the petition for that purpose to set forth that the judgment complained

of was not the result of negligence on the part of the petitioner, and

that in his opinion it is imjust—setting forth wherein the injustice

consists. It must also allege that it was not in the power of the party

to take an appeal in the ordinary way ; and set forth particularly the

circumstances that prevented him from so doing. This last requisition

of the statute has not been complied with in this case. The petition

alleges no other reason for not taking an appeal within the time

limited by law, than absence from the county, and ignorance of the

judgment rendered by the magistrate. This is not a sufficient excuse

to except the case from the ordinary mode of appeal. When a party

brings an action, he is bound to attend to it through all its stages,

either by himself or agent, and if he omits to do so, he must abide by
the consequences of his inattention, unless he set out with precision,

such facts and circumstances as show that it was not in his power to

take an appeal in the ordinary way, by the exercise of every reason-

able degree of attention and care. This has not been done by the

appellant in this case. Judgment reversed.

Fields for plaintiff.

Davis and Forman^ for defendants.

(a) Statute—Cooke's Stat., 709-TlO. Decisions : Yunt v. Brown, 1 Scam. R, 264; Hoare -». Harris, 14 111.

R., 36; White v. Frye, 2 Gilm. R., h^; Gallimore v. Dazey, 12 lU. R., 144; Lord t. Burke, 4 Gilm. R., 363;

Stout «. Slattery, 12 IlL R., 162 ; Murray ®. Murphy, 16 ibid., 275 ; Hough v. Baldwin, ib., 298 ; Russell ». Pick-

ering, IT ib., 25; Chicago & Rock Island R. R. Co. v. FeU, 22 lU. R., 333 ; Same t. Whipple, ibid., 88T.

Holmes v. Pakkeb.

1 Scam. R., 567.

Appeal from Peoria.

1. Where the appellee moved upon affidavit for a certiorari to the Circuit Court, upon an allegation that the

transcript of the record, made by tlie clerk of the inferior court, did not contain all of thefacts which oc-

curred in the lower court, the writ may be issued.
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Holmes v. Parker. Brooks v. Jacksonville.

2. A writ of certiorari will be awarded by the Supreme Court, whether the transcript of the record o&the in-

ferior court Is diminished or a/ugmemted.

3. Where the clerk of the Inferior court fails to perform Ms divt/y, neglecting to indorse, as filed, a paper

appertaining to the proceedings in a cause orig'mating in his court, and an appeal is taken, but a full tran

script of the record is withheld, a writ of certiorari lies.

The facts were thus : at the December term, 1838, of this court, the

attorney for the appellee, made affidavit that so much of the record

iu this cause, as stated that an appeal was prayed and granted, and a

bill of exceptions tendered, allowed, signed, and sealed, and ordered

to be made a part of the record, which was done, etc. (although a cor-

rect statement of what transpired in court), was an interpolation of

the person who transcribed the record, and obtained a writ of cer-

tiarari to the court below, to send up a true record.

The clerk, in obedience to the writ, certified that among the papers

in the case, were the bill of exceptions signed and sealed by the jndge,

and the appeal bond mentioned in the exemplification of the record

before sent up, but the same were not marked filed.

Per CuHam.—^The certiorari was properly granted. If in a case

like the present, the writ could not issue, there might be no remedy
for an interpolation of a record.

Appeal dismissed.

Frisby and Metcalfe for appellant.

S. T. Logan, for appellee.

Bkooks v. Jacksonttlle.

1 Scam. R., 568.

Appeal from Morgan.

1. Judgment on debt rendered by the Circuit Court

—

debt $50,

damages fllyVo—appeal prayed and granted—the condition of the

appeal bond recited a judgment for $61yVo without distinguishing

between the debt and damages, and showing a variance in the aggre-

gate sum of five cents—^held a fatal variance, and the appeal dis-

missed.

2. Even a slight variance between the judgment rendered, and the
,

recital in the appeal bond, will be treated by the Supreme Court as a

ground of dismissal.

3. When an appeal is dismissed upon a technical ground, the

Supreme Court will not permit the withdrawal of the transcript of the

record, with a view to a writ of error.
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4. A transcript filed in an appeal cause is a part of the record in the

Supreme Court.

Appeal dismissed.

Brown^ for appellants.

MoConnel^ for appellee.

Herrinq-ton v. Hubbaed.

1 Scam. R., 569.

Appeal from Cook.

1. A vendee of land cannot rescind the contract, and after the rescission compel a specific performance.

2. Where a vendee sues for and recovers back money upon a contract of purchase, upon the ground that the

vendor was in default, this is a virtual rescission of the contract.

8. Where it appears upon the face of an answer in chancery, that a third party is interested in the cause, who

has not been made a party, the bill will be dismissed.

4. A bill will be dismissed upon the hearing, for want of proper parties, though no demurrer is interposed.

The facts were, that some time in February, 1835, the complainant,

Hubbard, entered into an agreement with Herrington, the defendant,

for the purchase of a tract of land containing fifty acres, upon the fol-

lowing terms, to wit :
" Five hundred dollars to be paid by the said

Hubbard to the said Herrington on the delivery of the deed of the

same, on or before the first day of April next ; thirteen hundred and

seventy-five dollars to be paid within eighteen months from this date

without interest ; thirteen hundred and seventy-five dollars to be paid

within eighteen months from this date, with interest at six per cent.,

and five hundred dollars within the month of May next without

interest. The said Herrington to make a good and sufiicient warranty

deed, in fee simple, released from the right of dower ; and the said

Hubbard to make the payment as aforesaid."

The bill avers, " That the complainant paid the said sum of five

hundred dollars, on or before the first day of April aforesaid, and that

he has always been ready and willing to perform his part of said

agreement ; and, on having a good deed from Herrington for the pre-

mises, is willing to pay the residue of the purchase money according

to the agreement." It also avers, " that Herrington refuses to perform

on his part."

On the 2d of May, the complainant prosecuted an action of cove-

nant against Herrington, to recover daiuages for the non -performance

of his agreement. On the 7th of same month, the complainant insti-

tuted other proceedings against the said Hei-rington, to wit, an action

of assumpsit, for the recovery of the money which he had paid upon

the first installment. Afterward, to wit, on the 30th May, and before
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Herrington v. Hubbard.

the filing of this bill, Herrington, regarding the contract as rescinded

by the prosecution of the action of assumpsit, entered into a negotia-

tion with one Truman Gr. Wright, for the sale of the said land, which
resulted in a written contract to sell on the 3d of June following, npon
which day, the defendant Herrington, in good faith, and for a valid

consideration, executed a deed in fee of said premises to the said

"Wright. On the 5th day of June, two days after the execution and
delivery of the deed to Wright, Hubbard made a tender of $478 11,

to Herrington, with a mortgage ready executed, and notes to secure

the residue of the purchase money, which he refused on the ground
that said Hubbard had waived all right to a conveyance by prosecut-

ing the defendant, Herrington, for a recovery of the money paid on
the contract. After the refusal of the tender, and on the same day,

the complainant filed this bill for a specific performance of the ao-ree-

ment, and abandoned his suits at law.

The cause came on to a hearing, and the court decreed that Her-
rington should convey the lands set forth in the bill, by metes and
bounds, to the complainant. Herrington appealed to this court.

Smith, J.—Hubbard filed his bill against Herrington in the Cook
Circuit Court, to compel the specific performance of a written contract

to convey fifty acres of land, for the consideration of $3,750, payable
by installments', at difi"erent periods of time. It is deemed unimpor-
tant to the decision of the cause, to state with precision the terms
of the contract, or the facts attendant on the first payment, and
the subsequent overture and negotiations between the parties, to carry

out the objects of the p.greement, as they appear from the evidence

because it is supposed that there are three highly important points

developed by other evidence, on which the decision of the case must
of necessity rest, independent of these.

It appears that Hubbard, previous to the filing of his bill in equity

commenced in the Cook Circuit two actions at law, against Herrino--

ton, on this same contract ; the first on the 2d of May, 1835, in cove-

nant, to recover damages from Herrington for the non-performance of

the contract on his part ; and the second on the 9th of May, of the

same year, in assumpsit, to recover back the amount of the consi-

deration money paid by him. Both of these suits were subsequently
iismissed, and the cause in equity instituted.

On the 3d of June, 1835, and before the filing of the bill in equity

Herrington entered into a written contract with one Truman G. Wright
to sell and convey the same lands to him, for the consideration of

$T,MO ; and on the 23d of the same month actually executed and
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delivered to Wright a full and absolute conveyance of tliese lands,

wliicli was placed for record in tlie office of the recorder of the county

of Cook, on the 1st of July following. From these facts, which are

incontrovertible, three questions arise : First, was not the institution

of the action of assumpsit, a virtual rescinding of the contract between

Hubbard and Herrington, and in legal contemplation must it not be

so considered ? Secondly, were not Herrington and "Wright justified in

so considering it ; and is not the contract and sale between them for these

lands valid, Wright being a purchaser for a valuable consideration 'i

Thirdly, ought not Wright to have been made a party in the suit ; and

if so, is not the decree erroneous for the omission to name him in the bill ?

Whatever may have been the state of facts between the parties, as it

regards the payment of the first installment, and the readiness ofHubbard

to complete the others after the time for the second payment had expired,

there would seem to be no rational doubt that Hubbard had determined

to treat the contract as rescinded, by the acts of the parties, in their non-

compliance to carry it into execution at the precise time stipulated.

He first institutes his action of covenant to recover damages for the

non-performance of Herrington of his portion of the agreement ; and

afterward brings his action to recover back the consideration money

paid. We think this is sufficient evidence of his determination to

treat the contract as rescinded ; and that it is equivalent to an express

disaffirmance of it. Such must be the legal intendment of his act;

for he certainly could not recover back the consideration money paid,

but on the ground of a disaffirmance.

Herrington, then, had a right so to consider it ; and was at liberty

to treat, and enter into a contract with Wright for a sale to him of

the lands. Wright finding this suit pending, must have considered

it a disaffirmance (and we are justified in presuming that Wright

had notice, because the proceeding in legal contemplation is notice to

every person) and felt that he might legally enter into a contract with

Herrington for the sale and purchase without the existence of any

obstacle ; and accordingly did so, and consummated the purchase on

the23dof June, 1835.

It will be perceived that the agreement between Wright and Her-

rington is entered into on the 3d of June, 1835, two days previous to

the filing of the bill. Wright, therefore, purchased without any

knowledge that Hubbard had any intention of insisting on a specific

performance of the original contract between him and Herrington.

There is no dispute that Wright is a purchaser for a valuable con-

sideration ; and we think from the facts, as they appear, that he

acquired a legal title to the lands. Herrington being at perfect
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liberty to treat the contract as disaffirmed by the prosecution of

Hubbard, to recover back the consideration money. It was urged at

bar, that Hubbard had concurrent remedies, that he might proceed

at law and equity at the same time ; though he could not obtain

damages and enforce a specific performance, he might elect which

remedy he would pursue, and which to abandon, after their institu-

tion. The doctrine of concurrent remedies is not disputed ; but he

surely could not proceed to recover back in an action at law, the con-

sideration money paid, which must be based on an actual or construc-

tive disaffirmance of the contract ; and also obtain a decree for the

specific execution of a contract, pronounced by a judgment at law

disaffirmed. The action for damages for the non-performance of the

contract in covenant, and his remedy in equity, might probably have

been proceeded in at the same time; and he might have elected

which he would prosecute to final judgment ; but most certainly the

action in assumpsit, for the consideration money, cannot be ranked

under the class of those termed elective.

For these reasons we think the decree is erroneous, and that on the

first two points it should be reversed.

"With reference to the third, upon the supposition that our views on

the first and second are not justified, the interest which Wright ha^

acquired in the lands, required that he should on the coming in of

defendant's answer, which disclosed that interest, have been made a

defendant to the bill. The rule is almost inflexible—certainly so,

where it can be done without extraordinary difficulty, or where the

defendants are not very numerous, and do not reside in remote and

distant countries, that all parties in interest shall be made defendants,

so that no decree shall be made which can aff'ect their interest, Vv^ith-

out their being heard. Courts will take notice of the omission,

though no demurrer be interposed for want of proper parties, when it

is manifest that the decree will have such an efi'ect. As then the

decree in this case manifestly adjudges Wright's title to the land void,

it is, we think, for this reason, erroneous—Wright having had no

opportunity to defend his interests, which have been taken away
without a hearing.

For the reasons assigned, and a conviction that there is not sufficient

equity in the bill, and that Hubbard has voluntarily abandoned those

he may have acquired under the contract, we are of the opinion that

the judgment of the Circuit Court should be reversed, and the bill

dismissed with costs. Decree r&oersed.

Collins and Spring, for appellant.

Scales and Grant, for appellee.
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HuGHNrN" V. ITlCHOLSON.

1 Scam. R., 575.

Error to Cook,

1. A JUSTICE has jurisdiction where the sum in controversy does

not exceed one hundred dollars, though the investigation involves the

necessity of examining a long unsettled account between the parties, {a)

2. AVhere a cause originates in an inferior court, the jurisdiction of

which is limited, as to the sum in controversy, the Supreme Court

will, in order to justify the inferior court, presume that credits volun-

tarily given by the plaintiflfto the defendant were hondfide.

3. The Supreme Court will indulge in presumptions, in order to

sustain the jurisdiction of a justice of the peace.

Judgment r&versed.

SGammon, for plaintiff.

Arnold^ for defendant.

(a) The earlier decisions of this court originated under a peculiar statute which limited the jurisdiction to

one hundred dollars without reference to balances ; under this statute, the court held that a justice could not

investigate a demand which involved the examination of mutual accounts beyond the sum of $1(0. But the

present law is, that a justice may render judgment for $100, although the case Involves mutual dealings to a

larger amount
;
provided, that upon a fair and iona fide accounting the balance due does not exceed $100.

Vide Cooke's Stat., 687, see. 18.

LunTON V. Gilliam.

1 Scam. R., 577.

Error to Morgan.

1. The non-joinder of a party defendant in an action ea) contractu,, must be pleaded in abatement.

2. A promise to pay a merchant a fixed sum of money for an article, upon the contingency that a' stranger ia

elected to Congress, is valid.

477
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Lurton v. Gilliam.

3. The governor's proclamation of an election is evidence of the fact proclaimed.

4. The State paper, or gazette, is admissible to prove the authenticity of an executive proclamation.

5. Interest is recoverable upon a contingent debt from the time of the happening of the contingency.

The facts are detailed in this bill of exceptions.

" Be it remembered, that on the trial of this cause, the plaintiff

produced a witness who testified that when the goods were bought, a

memorandum of the transaction was made upon the plaintiffs' books,

and the clerk of the plaintiffs then produced a copy of the memoran-

dum, which was filed, and is herewith made a part of the record in

this cause

:

' P. M. Brown and James Lurton

To 2i yards Fine Cloth, $12, . . $28 00

Trimmings for Coat, . . . . 6 00

$34 00

' If Mr. Douglass is elected to Congress, P. M. Brown is to pay for

the cloth ; if Mr. Stuart is elected, James Lurton has it to pay.'

" Whereupon the plaintiiTs offered in evidence the State paper, and

read therefrom the proclamation of the governor of Illinois, declaring

the election of Stuart to Congress, which was objected to by tlie

defendant, but admitted by the court. The defendants then moved
the court to dismiss the suit, and reverse the judgment below, be-

cause the contract appeared to have been made between the defendant

in connection with P. M. Brown, and the credit was given to the two,

and not to either one of them, and because the plaintiffs appeared to

be a party to the original bet or contract ; all of which motions were

overruled by the court, and the court proceeded to render judgment

for the plaintiffs foi* the amount of the judgment below : To all of

which opinions of the court, the defendant, by his attorney, excepts,

and prays that this, his bill of exceptions, may be signed, sealed, and

made part of the record in this cause, and which is ordered to be

done. " Saml. H. Treat, [l.s.]"

SanTH, J.—In this case the grounds of error assigned and relied on,

are,

1st. That Brown and Lurton should have been joined in the action,

the credit being joint.

2d. That the defendants in error were parties to an illegal contract.

3d. That the evidence offered to prove the result of the election,

being the State paper, was inadmissible as evidence.

4th. That the addition of interest to the principal, ought not to

have been allowed.
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Lurton v. Gilliam. State Bank v. Hawley.

The first objection is not good. If the parties were only jointly

liable, the plaintiff in error should have pleaded that matter in abate-

ment. But the contract was manifestly in severalty.

From the facts disclosed by the bill of exceptions, it appears that

the contract for the cloth, although a contingent one as to the ulti-

mate liability of the one or the other of the parties, was to be abso-

lute, as to the party who should lose the bet. The purchase was made
and the credit given, after the consummation of the bet.

It does not appear that the defendants in error were in any way
parties to the bet, or encouraged it ; and we do not perceive that their

contract for the sale and delivery of the cloth, was tainted with a par-

ticipation in the original agreement between the parties. Their mere

knowledge of it could not certainly connect them with it ; and having

parted with their property under the arrangement, common honesty

surely requires that the party at whose instance it was delivered, con-

formably to his agreement, should be held answerable for the value

of the merchandise delivered. Money loaned to be used in gaming,

could heretofore have been recovered back at common law, but it is

now prohibited by the statute against gaming.

It is not now necessary to go into the various reasons given for the de-

cisions which have prevailed in courts, relative to gaming contracts,

because this contract cannot be considered contra honos mores, or

against sound policy. The case in 4th Johnson, of Bum v. Rucker,

has no affinity to the present action. The State Register, being made

by law the public paper in which the ofiicial acts of the governor

required to be made public, are to be published, was evidence of the

existence of the proclamation, and the facts stated in it, until the con-

trary was shown. On the question of interest, we are of opinion that

it was properly allowed. The statute giving interest on all liquidated

accounts, embraces the case directly. Judgment affirmed.

McConnel and McDougal, for plaintiff.

W. Brown, for defendants.

State Bank v. Hawley.

1 Scam. R., 580.

Error to the Municipal Court of Alton.

1. Notice of the non-payment of a note is not necessary to charge an indorser,

2. The absence of the maker from the State when a note matures, is an ample excuse for not using diligence

by suit, to recover the contents.

"Wilson, C. J.—This action was instituted by the bank, against the

defendant, Hawley, upon the following note, to wit

:
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State Bank v. Hawley. Caton v. Harmon.

" $500. One hundred days after date, for value received, I promise

to pay H. Hawley, Esq., or order, the sum of five hundred dollars
;

negotiable and payable at the branch of the Bank of Illinois at

Alton. " J. Cheever, Jr."

Tliis note was assigned to the bank on the same day it was made. The

declaration is in the usual form, with an averment that Cheever, the

maker of the note, was before the "note became due, and ever since

has continued to be, a non-resident of the State of Illinois, and beyond

the jurisdiction of the court. The case was submitted to the court to

be decided according the law applicable to it ; and it decided against

the plaintifi's' right to recover, upon the ground that the bank had

failed to give notice to the defendant, the assignor, that payment of

the note had been demanded and refused at the bank. This decision

is erroneous. No such notice is necessary in order to charge the

assignor of a note
; the rule is different from that applicable to bills

of exchange.

G. T. M. Davis, for plaintifi's.

Jones, for defendant.

Judgment reversed.

Caton v. Hakmon.

1 Scam. R., 581.

Appealfrom the Municipal Court of Chicago.

When a non-resident sues for the use of a resident, a cost bond is unnecessary.

Beown", J.—This was an action of assumpsit brought in the Muni-

cipal Court of the city of Chicago, by Isaac Harmon, for the use of

Lemuel C. P. Freer, against John D. Caton. The defendant below

moved the court to dismiss the cause, predicated upon the following

affidavit

:

" John Dean Caton, being duly sworn, doth depose and say, That

the said plaintiff", Isaac Harmon, removed from the State to the Terri-

tory of Wisconsin, about one year since, where he had resided with

his family ever since, as deponent hath been informed, and verily

believes. That he was informed by said plaintifi", a short time before

the commencement of this suit, that he, the said plaintifi", was then

residing in Wisconsin, with his family, that he was cultivating a farm

there, and that he liked the place, and intended to reside there perma-

nently. And deponent further saith, that he has not seen the said

plaintiff in this State since, nor has he heard of his being here since,

and further deponent saith not."
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Caton V. Harmon. McConnel v. Shields. Hamilton v. Wright.

The suit was brought for the use of Freer, and he was the person

beneficially interested. l!Tothing in the affidavit showing that Freer

was a non-resident, it is to be strongly inferred that he was a resident.

In all cases in law or equity, where the plaintiff or person for whose

use an action is to be commenced, shall not be a resident of this State,

the plaintiff or person for whose use the action is commenced, shall,

before he institute such suit, file, or cause to be filed, with the clerk

of the Circuit or Supreme Court in which the action is to be com-

menced, an instrument in writing of some responsible person, being a

resident of this State, to be approved of by the clerk, whereby such

person shall acknowledge himself bound to pay, or cause to be paid,

all costs, etc.

Judgment affi/rmed.

Spring and Goodrich, for plaintiff.

Grcmt and Scamrtion, for defendant.

McCoNNEL 1). Shields.

1 Scam. R., 582.

Where the Supreme Court have reason to believe that a cause is

feigned, they will continue the suit and require the parties to produce

evidence of good faith.

Cause continued and notice directed.

Hamilton v. Weight.

1 Scam. R., 582.

Error to Oooh.

1. Where a party sues at law to recover a penalty, he must set

forth, in his declaration, the specific grounds of his claim.

2. Where a note is payable with ten per cent, interest, and a statute

declares that if the j)rincipal and interest is notpaid at maturity, that

the plaintiff may recover interest at the rate of twenty per centum per
annum, this is to be regarded as a penalty.

Judgment ajirmed.
Peyton, for plaintiff.

Spring, for defendant.

31
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Mulford V. Shepherd.

MuLFOKD V. Shepherd.

1 Scam. R., 583.

Error to Will.

1. The only defences which can be made to a promissory note as against a ionafide holder thereof who ac-

quires title before maturity, are :

(1.) Actual notice of the facts and equities wiiich existed between the original parties at the time of the

indorsement.

(2.) Wliere the execution of the note was obtained by fraud, and circumvention on the part of the payee.

2. Fraud in the consideration of a note is no defence to an action brought by a iona fide holder thereof, who
acquired his title prior to the maturity of the note.

Smith, J,—This was an action by the indorsee of a promissory note,

indorsed before the day of payment, against the maker. The declara-

ration is in the nsual form. The defendant pleaded the general issue,

and by agreement had leave to give any special matter in evidence,

nnder the plea, which would amount to a bar to the action. It appears

that a judgment was rendered on a general verdict for the defendant.

From the bill of exceptions (which makes by reference to it, an

affidavit of the plaintiff's counsel, a part thereof), it appears that it

was proved on the trial, that the note was given as a part consideration

for the payment of a tract of land purchased of the indorser of the

note, by the maker ; and that a false statement had been made by the

indorser to tlie maker of the note (who is defendant here), as to the

quantity of ploughed land contained in the tract ; and that he had
also suppressed the knowledge from the maker, that a tenant on the

land had a lease of a part thereof; and the defendant had to pay the

tenant seventy-five dollars to leave the premises. That no evidence

was adduced on the trial tending to show that th. ilaintiff had at the

time of the indorsement and transfer of the note, any knowledge of the

consideration for which the note was given, or the circumstances under

which it was made. Other facts, of minor importance, are stated,

which it is not necessary to recapitulate. The plaintiff moved for a

new trial, which the Circuit Court refused.

The assignment of errors questions the correctness of the decision

of the Circuit Court in refusing to grant the new trial, and in admit-

ting the evidence to impeach the consideration of the note in the hands

of the holder, without showing notice to him of the failure, or part

failure of the consideration thereof, before the assignment, or showing
the transfer of the note after it became due.

We think the evidence was improperly admitted to the jury, or, in

other words, that the evidence formed no defence to the action.

It could be no ground of defence against the innocent holder of a

negotiable note assigned before it became due ; nor can the evidence

be applied as matter of defence under the 6th section of the act rela-
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tive to promissory notes, and other instruments in writing, made
assignable by the act of the 3d January, 1827, which admits of a

defence against the assignee, as well as the payee of an assignable

note or instrument in writing, where fraud or circumvention is used

in the obtaining, the making or executing of such instrument.

This case falls directly within the principles of the rule laid down
in the case of Woods against Hynes, decided in this court at the

December term, 183o. In that case the defendant pleaded specially

that the note was obtained by fraud and circumvention, the goods for

which it was given being less in quantity, and deficient in quality,

from what they were represented to be by "Wilkin, the payee of the

note. In that case, we said "It would be apparent that the plea

would have been no bar to the action on the note in the hands of an

innocent indorsee or assignee, as has been repeatedly adjudged ;
nor

would the 6th section of the act above referred to, give the right

to interpose such a defence, where there is a mere deficiency in the

quality or quantity of the article sold, as between the maker and the

assignee. The section declares that if any fraud or circumvention

be used in obtaining the making or executing of any of the instru-

ments described, it shall be void, not only between the maker and

payee, but every subsequent holder. We further held that that case

did not come within this provision.

The fraud charged consisted in the contract itself, not in the obtain-

ing the making of the note. If a person represent a note to contain a

particular sum, when in truth the amount is much greater, and obtain

an execution of it, there would be a case contempl ed by the statute,

and the note would be void, not only between tht maker and payee,

but between him and every subsequent holder. That, however, was

not the case under consideration, for the plea admitted a valuable

consideration, but denied one to the extent of the face of the note,

because of the deficiency in quantity and quality of the articles sold,

which were alleged to be of full value. It would not be denied but

that the plaintiff was entitled to recover the value of the goods, even

if he had stood in the place of the original payee, but being an inno-

cent holder before the note became due, it is most clear that the mat-

ters of the plea would be no legal defence to the action.

The facts in this case are of precisely similar character. The false

suggestion as to the value and improvement of the land, with the sup-

pression of the fact of occupancy and lease of a part of the premises

to the tenant, could only operate to proportionately reduce the

value of the tract of land, but would not, we apprehend, render the

note void even between the original parties. As between them, in an
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action on the note, it might perhaps be matter of defence to the extent

of the depreciation ; hut this could not render the note void between

the maker and assignee. It will be thus seen that the facts disclosed

do not amount to the nature of the defence contemplated by the

statute ; and the misapplication of the facts to the law, is, we think,

yery apparent.

The verdict for the defendant was, then,, certainly not right or just

under the law, and its correction is demanded by every consideration

of justice. We are accordingly of opinion that the judgment should

be reversed with costs, and a new trial granted.

Judgment reversed.

Scammon and Beaxiniont^ for plaintiff.

Osgood, for defendant.

Maxcy v. Padfield.

1 Scam. R., 590.

Error to Clinton..

1. The maker and indorser of a note cannot be sued jointly.

2. A justice cannot render a judgment against one of several parties to a suit, where he has not been duly

served with process.

8. On appeal from the judgment of a justice, the Circuit Court cannot permit an amendment to avoid the

legal effect of a misjoinder of parties defendant.

4. Nor can any amendment be allowed upon appeal, where the justice had no jurisdiction,

5. Nor can the appellate court change, by amendment, the form of the original action, or the parties thereto

under pretence that an appejil must, by statute, be tried de, ncyco.

6. Where a cause originated before a justice, and a jurisdictional defect exists, and upon the hearing of an
appeal in the Circuit Court the decision of the justice is affirmed, the Supreme Court will reverse each
judgment and not remand the cause.

This was an action originally commenced by William Padfield

against Samuel McCuUough and A. G. Maxcy, before William John-

son, a justice of the peace of Clinton county, upon a promissory note

made by Samuel McCullough to Anderson W. Petty, and by said

Petty indorsed to Samuel G. Smith, and by said Smith indorsed to

A. G. Maxcy, and by said Maxcy indorsed to the defendant in error.

The summons was issued against McCullough and Maxcy, and
returned executed upon Maxcy only.

On the day set for the trial of the action, neither of the defendants

appeared, and judgment was rendered against them by default. From
this judgment Maxcy appealed to the Circuit Court of Clinton county.

At the next term of the Circuit Court, the Hon. Sidney Breese pre-

siding, Maxcy, by Cowles, his attorney, moved the court to dismiss

the cause and reverse the judgment of the justice. The Circuit Court

overruled said motion, and on motion of the plaintiff, by Reynolds, his
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attorney, leave was granted to amend the papers by striking out the

name of Samuel McCuUough.
Thereupon a jury was called, and a verdict rendered for the plaintiff,

and judgment entered upon said verdict. From this judgment Maxcy
prosecuted a writ of error to this court.

Smith, J.—The assignment of errors questions the regularity and

power of the court to strike out the name of one of the defendants in

the action before the justice of the peace. The original summons was

the foundation of the action. The plaintiff in that action elected to mis-

join parties who upon no legal principles could be joined in the same

action, and the judge was manifestly erroneous, as well for the mis-

joinder, as for rendering judgment against McCuUough, who had not

been served with process. We cannot doubt that the court had no

power to abate the suit as to one of the defendants, at common law,

on the plaintiff's motion, and we do not conceive that the statutes

allowing of amendments relative to proceedings before justices of the

peace, confer the power. The effect of the amendment is to change

the character of the action, as to parties, and virtually to constitute a

new action. This surely could never have been the intention of the

legislature, in the several acts allowing amendments in the Circuit

Court, to proceedings had before justices of the peace.

The defendants might avail themselves of this misjoinder, but surely

the plaintiff in the action before the justice, could not discontinue his

cause as to one of them, and hold the other liable. The cases cited

to support the power to thus amend process, we conceive, have no

bearing on the point before the court, and do not countenance the

amendment.

The judgment is reversed, as well in regard to the proceedings and

judgment before the justice, as in the Circuit Court, with costs.

Judgment reversed,

Cowles and Bond^ for plaintiff.

TrvmhuU and Oillesjpie^ for defendant.

BUELINGAME "0. TtTRNER.

1 Scam. R., 588.

Appeal from Peoria.

1. Courts will decide questions material to the principal rights of

the parties. But they will not decide upon collateral or technical

questions, unless their attention is called to such secondary rights by
motion, or in some other formal mode.
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2. The courts will not, of their own volition, continue a cause, even

where an affidavit for a postponement is on file—a inotion to the court

is an essential prerequisite to the hearing of the application.

3. JSTor will the court, ui^on its own mere motion^ set aside an iinnia-

terial issue and award a repleader.

4. The Supreme Court will not, upon the hearing of an appeal or

writ of error, grant a continuance, or award a repleader, where the

party demanding it has not called the attention of the inferior court

to the point.

5. The Supreme Court, in the exercise of its appellate jurisdiction,

examines and reviews the errors of tlie lower tribunals, and will not

tolerate the practice of delay in asserting technical rights, where the

error might have been rectified, if pointed out in due season—but on

the contrary w^ill, in support of the judgment of the Circuit Com-ts of

the State, resort to the doctrine oipresuinjptions and waivers.

6. A bill of exceptions is essential in order to justify the reversal of

a judgment vipon collateral issues—such as motions etc.—of a dilatory

character.

Y. Where matters of law and fact are submitted to the court, and

the judgment is for the plaintifi", the judge may direct the clerk to

assess the damages.
Judgment affirmed.

Ballance and Wallter^ for appellant.

Frisby and Metcalfe for appellee.

Kettelle v. Waedell.
'

1 Scam. R., 592.

Ajppeal from Peoria.

1. A PE^ciPE is a part of the files and records of our courts, and

words of reference thereto may be regarded in determining the legality

of a subsequent paper.

2. A bond for costs, written upon the same sheet, under a properly

entitled 'prceci'pe^ with a caption " Same v. Same," is a valid instrument.

3. Security for costs may be signed by one partner in the name of

his firm.

Judgment affirmed.

H. P. Johnson^ for appellant.

Q. T. M. Davis, for appellee.
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Simpson v. Updegrait.

1 Scam. R., 594.

Error to McDonough.

1. A JUSTICE has jurisdiction in a suit upon an overdue note of $100,

where the plaintiif does not claim any interest upon his demand.

2. When the facts appear in the transcript of a record, transmitted

to the Supreme Court, in pursuance of an appeal or writ of error, the

Supreme Court will in suits upon promissory notes enter the proper

judgment, instead of remanding the cause for a new trial.

Judgment reversed andprober one entered up.

A. Williams and Little^ for plaintiff.

Browning^ for defendant.

Balance y. Feisbt.

1 Scam. R., 595.

Ayjpeal from Peoria.

1. A term of court is an unit as to time, and each judicial act relates to the first day of the term.

2, An appeal from the Cuxuit to the Supreme Court, may be taken at any time during the term when the judg-

ment is rendered.

Facts.—The record shows that the judgment of the Court below

was rendered on the 16th day of October, 1839 ; that the appellant

moved for a new trial on the 23d of the same month, which was over-

ruled on the same day ; and that on the 26th of the same month, the

appeal was prayed and granted. All these proceedings were had at

the October term of the court below. The appellees moved to dismiss

the appeal.

Per Curiam.—^The appeal was prayed in due season. The practice

has been uniformly to permit appeals to be prayed for at any time

during the term of the court in which the judgment is rendered.

Motion denied.

Frishy, for appellant.

Walker, for appellee.

Emeeson v. Claek.

1 Scam. R., 596.

Appeal from Scott.

1. An appeal from the Circuit to the Supreme Court, in a cause

where the judgment is final and amounts to $20, exclusive of costs, or
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relates to a franchise or freehold is a matter of right upon the appel-

lants complying with the statutory requirements.

2. The Circuit Court has no power to impose any conditions

whatemr, upon the party who demands an appeal, and offers to com-
ply with the terms of the statute.

Ajpj^eal sustained.
W. Brown, for appellant.

Lamhorn^ for appellee.

Yan Hoen v. Jones.

2 Scam. R., 1.

Ettot to ths Municipal Court of Chicago.

1. It is a debatable question, as to the power of the Municipal Court
of Chicago, to send its process beyond the territorial limits of Cook
county.

2. But if it did possess that extra-territorial authority, the mode of

acquiring jurisdiction, is analogous to that of the Circuit Court, when
the latter tribunal undertakes to send its process to a foreign county.

3. Where a court is limited in power, all of the jurisdictional facts

which sustain its authority must be averred in the declaration, or the
proceedings will be regarded as coram non judice.

4. Statutes which infringe rights will be construed according to their

letter.

5. Where rights are infringed, fundamental principles overthrown,
and the general system of the laws departed from, courts will not give
to any statute a retrospective operation, even where the words clearly

indicate such a design
; nor will such a construction be resorted to,

in matters of p7nctice, when the effect is to subject the citizen to great
hardship or inconvenience.

Scammon, Arnold and Ogden, for plaintiff.

Butterfield, for defendants.

Judgment reversed.

LowET V. Bryant.

2 Scam. R., 2.

Error to Peoria.
1. Writ of error is a writ of right; but,

2. A supersedeas depends upon the fact that there is ''probable came " which would justify the reversal of
the judgment upon a fair hearing of the vn-it of error.

8. A supersedeas wiU be granted in a doubtful case in order to enable the complaining party to litigate hk
right, and in the meantime prevent the embarrassment of an execution.



DECEMBER TERM, 1839. 489

Lowry v. Bryant. The People v. Rockwell. Manning v. Pierce.

Per Curiain.—A supersedeas will be granted, when it appears upon

inspection of the record, that there is probable cause for reversing the

judgment of the court below. The supersedeas is allowed for the

purpose of enabling the parties to litigate the question without preju-

dice to their rights, when there is probable grounds for suspending

the enforcement of the execution.

Writ awa/rded.

The People v. Rockwell.

2 Scam. R., 3.

Motionfor a Mandamus.

1. The State is bound to pay the costs she incurs in the prosecution

of her civil rights.

2. The clerk of a Circuit Court is not bound to deliver, either to

the State, or a private person, an exemplification or transcript of a

record of proceedings, had iu the Circuit Court, unless his fees are

advanced.
Motion denied.

8. A. Douglas, for relator.

Wm. Brown, for respondent.

Manning v. Pieece.

2 Scam. R., 4.

Appeal from the Municipal Court of Alton.
1. Debt is the appropriate form of action upon a replevin bond.

2. A declaration upon a replevin bond is sufficient which 1, sets forth the bond and condition ; 2, the proceed-

ings in the replevin suit; 3, the judgment of retiirno hahendo; 4, the execution of returno; and 5,

assigns as a breach that the plaintiff in the replevin suit did not prosecute his suit with effect, and did not

return the goods and chattels to the defendant in replevin, in pursuance of the judgment and execution.

8. Form of assigning breaches in debt upon a replevin bond.

The condition of the replevin bond in question was, " that, whereas

the above bounden William Manning had sued out of the Municipal

Court of the citj of Alton, county and State aforesaid, a writ of reple-

vin against Nathaniel Buckmaster, for detaining the following pro-

perty, to wit : one sofa, one sideboard, three looking-glasses, one high

post bedstead, one wardrobe, one pair card-tables, one cane-bottom

rocking-chair, six common cane-bottom chairs, one secretary, two

carpets, and one dining-table, of the value of two hundred and fifty

dollars, Now, if the said William Manning should prosecute said

suit with efi"ect, against said Nathaniel Buckmaster, for the above-
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described property, and should hold the said coroner harmless, or

make return of the property, if the same should be awarded to the

said defendant, and should pay such costs as might accrue in said suit,

in case of a failure in the prosecution thereof, then the bond to be

void, otherwise to be in full force and effect."

The breaches were thus assigned :
" And the said plaintiff in fact

further saith, that afterward when the said suit of replevin came before

this court for the trial thereof, to wit ; at the July term of this court,

and at the county aforesaid, such proceedings were had before this

court, that it was considered and adjudged by the same, that the said

William Manning should take nothing by his said writ, but that he

and his pledges to prosecute should be in mercy.
" And that the said Nathaniel Buckmaster should go thereof with-

out day, and that he should have return of the goods and chattels

aforesaid, as by the records and proceedings of this court more fully

appears. And thereupon, there issued from the office of the clerk of

this court, under the seal of this Court, a certain writ of this court,

called a writ of retunio habendo, directed to the coroner of the county

of Madison aforesaid, this plaintiff being then the said coroner, which

said writ bore date the twenth-sixth day of July, a.d. 1838, com-

manding the said coroner, to cause to be returned to the said Nathaniel

Buckmaster, without delay, the goods and chattels aforesaid.

" And the said plaintiff in fact further saith, that the said William

Manning did not prosecute his said replevin suit against the said

Nathaniel Buckmaster to effect, or make return of the said goods and

chattels, or any part thereof, according to the form and effect of the

said condition of the said writing obligatory," etc.

A general demurrer questioned the sufficiency of the declaration.

SMrrn, J.—This was an action of deht on an official bond given to

the coroner of Madison county in an action of replevin. There are

two counts in the declaration ; the first merely sets out the bond, and

avers the non-payment of the sum covenanted to be paid. The second

assigns breaches of the condition of the bond. To these counts, the

defendants in the court below, demurred separately ; and they now
assign for error, the decision of the court below, in overruling the

demurrers, and urge, as grounds of objection, first, that an action of

debt will not lie on the bond exhibited in the record ; secondly, the

declaration is insufficient, as there were disjunctive and alternative

acts to be done, and the declaration does not contain an averment of

the non-performance of those acts.

We can perceive no force in the objection as to the form of action

;
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the action is well conceived. The declaration is considered sufficient.

The covenant was to prosecute the action of replevin to effect, or to

make return of the property, if it should be awarded to the defendant

in the action of replevin, and pay such costs as might accrue in such

suit, in case of a failure in the prosecution thereof. The breaches in

the non-performance of these conditions are fully set out, as well as the

averments that the action of replevin had been tried, and that a return

of the property had been adjudged, and a writ of returno habendo

awarded. The demurrer was correctly decided.

Judgment affirmed.

Cowles and Kruni, for appellants.

Geo. T. M. Davis, for appellee.

Shirtliff v. The People.

2 Scam. R., 7.

Error to Morgan.

1. Surplusage does not vitiate a warrant issued by a justice in a criminal cause.

2. An appeal from a justice in a criminal cause must be tried de notio.

Bkown, J;—Information was made upon the oath of Christiana

Riggs, before W. Gordon, a justice of the peace for Morgan county,

that Edward Shirtliff had committed an assault and battery upon the

said Christiana Riggs. The justice of the peace, before whom the

oath was made, issued his warrant for the arrest of the said Edward
Shirtliff. The warrant run in the name of " the People of the State

of Illinois," and went on to set out the offence " as against the laws

of the State, and also against the ordinances of the town of Lynville."

Edward Shirtliff was brought before the justice and fined. The case

before the justice was docketed in the name of the " President and
Trustees of the town of Lynville v. Edward Shirtliff." The defendant

appealed from the decision of the justice to the Circuit Court of

Morgan county, where the court permitted the cause to be docketed

and tried in this case in the name of the People v. Edward Sliirtliff.

Judgment was rendered against the defendant below, to reverse which
this writ of error is brought. The statute giving jurisdiction to jus-

tices of the peace, of cases of assaults and of assaults and batteries,

confers on the Circuit Court, where the appeal is brought, the right to

try the case as an original one. So much of the warrant as states the

offence to be against the corporate authorities, etc., was nothing more
than surplusage, and did not vitiate it. The statute does not make a
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justice's court a court of record, but only requii^es him to keep a

docket of the cases tried before him.
Judgment affirmed.

Lamborn, for plaintiff.

W. Brown, for defendant.

FoftSYTHE V. Baxter.

2 Scam. R., 9.

Ajppeal from Peoria.

1. The statute requires, in returning foreign depositions taken in pursuance of a dedimus potestatem com-

mission, that the commissioner should indorse on the sealed envelope, "the names of the parties liti-

gant ;" but where one firm sues another, it is sufficient to use the firm names.

2. A leading question may be propounded when it becomes necessary to direct the mind of the witness to the

subject matter of inquiry.

8. Foreign laws must be pleaded and proved, but in an action upon a note made in a sister State, if the law of

the lex loci is not averred in the declaration, the court will presume that the lex loci and lex fori concur

in conclusion as to the rule of interest.

4. Where illegal evidence, imm,aterial to the issue, and which can by no possibility be regarded as injurious,

is admitted in the court below, the appellate court will not reverse the judgment.

This was a suit upon a note made in Missouri. The declaration

was according to the common law form in assumpsit. Tlie bill of ex-

ceptious upon which the appeal hinged was substantially thus : A
deposition was taken in the cause, and returned to the clerk's office,

sealed up and directed to the said clerk, with the following indorse-

ment :
" Hicks, Ewing & Co. v. Forsyth & Co."

The defendants in the court below excepted to said deposition,

" because the names of the parties litigant were not indorsed on the

deposition ;" and to the second interrogatory in said deposition,

" because said second interrogatory was leading and improper." It

was as follows

:

" Question 2d.
. Do you know whether the said plaintiffs, Robert

Baxter, Edward D. Hicks, Henry Ewing, and Anthony "W. Yanlear

are doing business in company under the firm and style of Hicks,

Ewing & Co., and if yes, how long have they, to your knowledge,

been doing business in company as aforesaid ?" The answer to

this mterrogatory was, " They are, and have been for about three

years."

The court overruled said exceptions, and on the trial of the cause,

permitted the whole of the said deposition to be read in evidence.

The court also permitted the plaintiffs " to read in evidence the laws

of the State of Missouri to prove that the said plaintiffs were entitled

to recover interest on promissory notes, made in the State of Mis-

souri, to which the defendants objected, because there was no aver-



DECEMBER TERM, 1839. 493

Forsythe v. Baxter.

ment in the declaration that the said plaintiffs, by the laws of the

State of Missouri, were entitled to claim interest on promissory

notes." To each of said decisions the^defendants excepted. By
agreement of parties, the cause was then submitted to the court for

trial, without tlie intervention of a jury. Judgment was rendered for

the plaintiffs, from which the defendants appealed to this court, and

assigned for error the decisions of the court which were excepted to.

Smith, J.
—

^The objection that the cause is not rightly entitled by
the indorsement on the deposition, is not valid. It is substantially

set forth, and sufficiently to indicate in what cause the proceedings

were had. We do not perceive any objection to the question pro-

pounded in the interrogatories, and to which exception is taken as

being a leading question. On the exception to reading the laws of

Missouri, we are at a loss to perceive what error there was in admit-

ting those laws to show that by those laws (the contract being there

made), like under our own, the debtor was chargeable with the pay-

ment of interest on the sum expressed in the note, after the day of

payment had elapsed. It did not change the rate of interest for

which the debtor was liable, those laws, like ours, establishing the

rate at six per centum per annum. If the laws had not been adduced,

still the plaintiffs were entitled to the same rate, and consequently

their introduction produced no wrong, if we suppose the Circuit

Court awarded interest under those laws, and not our own. It is im-

possible to learn, from the decision, under which act the court decided

;

and the mere reading of the law of Missouri would be no ground of

error.

Had the court awarded a much larger sum for interest, and had

the statute of Missouri been referred to, to justify the sum allowed, it

might then, perhaps, have been important to inquire whether a party

could recover a greater amount of interest than that allowed by the

laws of our State, without averring that by the laws of the State where

the contract was made, he was entitled thereto.

Judgment affirmed.
Frishy and Metcalfe for appellants.

H. P. Johnsmi^ for appellee.
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Kjbkland v. Lott.

i2 Scam. R., 13.

Appeal from Greene.

In an action by a vendor, against the vendee, to recover upon a note given for the purchase-money of cer-

tain real estate—a plea averring that the vendor pointed out the precise location of the land, and that up-

on the faith of this designation, the vendee purchased the property and gave the note, is insufficient, be-

cause no fraudulent intent was charged ; but, a plea averring the fraud is a good defence.

Wilson, C. J.—The plaintiffs brought their action against the de-

fendant npon a note executed by him to them for the sum of $188,

to which the defendant pleaded six pleas. Upon the first, which was

a plea of failure of consideration generally, the plaintiffs took issue,

and demurred to each of the others, and the demurrers were sustained

by the court. Thereupon the defendant withdrew his first plea, and

judgment was then rendered against him upon the demurrers.

This decision of the court brings up the inquiry as to the sufficiency

of the pleas demurred to. The first plea was withdrawn. The

second plea alleged, in substance, that the defendant bargained with

the plaintiffs for the purchase of three lots of ground in the town of

Jerseyville, by their numbers, for which he executed the note

declared on ; and at the time the contract was made the plaintiffs

pointed out and showed to the defendant the location and situation of

the said lots ; and that he bargained for the lots so pointed out and

shown, but that the lots as numbered on the plat of said town do not

include the ground purchased, nor are the said lots located at the

place pointed out and shown by the plaintiffs. The defendant further

averred that the plaintiffs knew at the time of the sale of said lots,

that they were not situated at the place pointed out and shown, and

that the knowledge of this fact was by them fraudulently concealed

from the defenaant. The defendant also avers that since the sale of

the lots to him, the plaintifis have sold and conveyed the same lots to

another, whereby they are unable to convey them to him ; wherefore

the consideration has failed. The fourth plea also charges that the

plaintifis falsely and fraudulently represented the lots to be on a high

piece of ground on one of the principal streets in the town, and that

they pointed out their location ; and that the defendant, relying upon

the representations so made, purchased the said lots, whereas the said

lots were not so situated, etc.

This plea differs from the second only in form, and in not alleging

the lots to have been purchased by their numbers. The third, fifth.
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and sixth pleas are essentially alike, and all allege a want of con-

sideration for the same reasons assigned in the second and fourth

pleas ; but neither of them charges the plaintiffs with fraudulently or

knowingly misrepresenting the situation of the lots sold to the de-

fendant. The omission in each of these pleas to charge the plaintiffs

with fraud in the transaction, is a fatal defect. Without this allega-

tion they do not constitute a defence to the action. The demurrers to

them were therefore properly sustained. The second and fourth pleas

are not very technically drawn, hut they charge in terms sufficiently

clear, that the lots which the plaintiffs pointed out and showed to the

defendant, and which he purchased upon their representation as to

their location, and upon his own view of them as pointed out, were

not designated upon the plat of the to^vn by the numbers which the

plaintiffs represented them to be ; and that the representations

respecting their location and numbers were made with the knowledge

of their falsehood, and with a fraudulent intention.

The demurrer to these pleas admits the truth of all the allegations

they contain. It is manifest, then, that the plaintiffs have, by false

and fraudulent acts and rej^resentations, deceived the defendant and

induced him to believe that he was purchasing lots in one part of the

town, when, according to the plat of the town, they were situated in a

different and less eligible part of it. It is well known that the dis-

parity in the value of town lots is often very great ; and that that

disparity is owing principally to their location.

If the mistake relative to the situation of those lots had been mutual,

ov if the plaintiffs had made no false representations, nor used any

means to deceive the defendant, he would have had no ground of

defence. If the plaintiffs had made no representations as to the loca-

tion of the lots, the defendant would reasonably have sought, and

might have obtained, correct information from some other source
;

and it is not for the plaintiffs to say that it was his folly not to have

done so, when their representations were the cause of his omission.

Credulity on his part, is no excuse for fraud on theirs.

I do not however consider the defendant chargeable with any

culpable degree of confidence or want of circumspection. Tlie state-

ments of the plaintiffs, and the pointing out the situation of the lots,

were such practices of deception as might well mislead and deceive a

more than ordinarily cautious man ; and when accompanied with the

intention so to deceive, as is alleged, were certainly such as to vitiate

the contract which they beguiled the defendant into making. The
demurrers to the second and fourth pleas were therefore improperly

sustained. The judgment is reversed with costs, and the cause re-
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manded with directions to the Circuit Court to try the cause agree-

ably to this decision.

Judgment reversed.

W. Thomas^ for appellant.

Cowles, for appellee.

Lawkence v. Yeatman.

2 Scam. R., 15.

Error to St. Clair.

1. A writ of attachment, which neither designates the court from whence it emanated, or to which it is return-

able, or omits to state the return day, is void.

2. An attachment bond is void which omits to recite the court in which it is to be filed, and from whence the

attachment issued.

8. Proceedings, where they are ex parte—in r&m—and originate under statutes in derogation of the common
law, must be strictly construed.

Smith, J.—This was a proceeding under the attachment laws against

the plaintiff in error as a non-resident debtor.

Several objections have been urged against the regularity of the

proceedings in the Circuit Court. Without noticing any other than

that relating to the insufficiency of the attachment bond, it will be

apparent that the objection urged against the bond must prevail. The
recital in the condition of the bond is essentially defective in that por-

tion of it which attempts to describe the attachment, and the return

of it. It describes no court from which it has been issued, nor to

which it is to be returned, nor the term to which it is made returnable.

It is consequently so wholly uncertain that it may be well doubted

whether an action could ever be maintained on it, in case of a breach

of its condition. The proceedings, however, being ex parte and in

rem, and the judgment being by default because of no appearance by
the defendants, the rule which requires a strict conformity to the

statute modes of proceeding, must prevail.

Judgment reversed.

Lyman Trtimbull, for plaintiff.

Cowles, Krum and Scanimon, for defendant.

Mitcheltree v. Stewaet.

2 Scam. R., 17.

Appeal from. Schuyler,

1. A scirefacias to foreclose a mortgage, (a)

2. The form of the writ becomes a precedent.

8. The legality of the service and return sustained.

4. Appearance cures a want of service or a defective return.
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This was tlie writ and return thereon

:

" State of Illinois, Schuyler County, ss.

" The People of the State of Illinois to the Sheriff of Schuyler

County, greeting. Whereas Isaac Stewart and James E. Pearson,

merchants, trading under the firm of Isaac Stewart—and Pearson, of

the city of Louisville, and State of Kentucky, by Browning and

Worthington, their attorneys, have filed in the clerk's ofiice of our

Circuit Court in and for said county of Schuyler, and State of Illinois,

a certain deed of mortgage, which said deed of mortgage is duly

executed and recorded in the Recorder's office in and for said county

and State, according to the statute in such case made and provided.

And whereas the said Isaac Stewart and James E. Pearson, by their

attorneys aforesaid, have filed in the said clerk's office a praecipe direct-

ing a writ of scire facias to be issued upon said deed of mortgage,

which said deed of mortgage is in the words and figures following, to

wit :" [Here the mortgage is set out in hcec verha, by which it appears

that the mortgage was made to the plaintiffs to secure the payment

of a promissory note for $654 59, due to the plaintiffs ; a book account

amounting to $393 76, due to Xeff", Wanton, & Co. ; and three notes,

in the aggregate, for the sum of $662 89, due to Muir & Wiley—the

amounts paid upon the mortgage to be applied ^?'6» rata in extinguish-

ment of the several debts. A certificate of acknowledgment before

the clerk of the Schuyler Circuit Court, and a certificate of the

Recorder of Schuyler county, certifying that the mortgage was duly

recorded, were annexed to the copy of the mortgage in the writ, but

there was no averment that the same was acknowledged or recorded.

The mortgage was executed by Mitcheltree and wife.]

" By virtue of which said deed of mortgage, above recited, and the

conditions therein contained, and according to the tenor and effect of

the notes and accounts therein specified and described ; it appears

that the said John Mitcheltree is indebted to the said Isaac Stewart

and James E. Pearson in the sum of one thousand seven hundred and

eleven dollars and twenty-four cents, together with interest thereon

according to the tenor and effect of said notes and accounts, and accord-

ing to tlie provisions of the statute in such case made and provided.

" We therefore command you that you summon the said John

Mitcheltree, if he shall be found in your county, to be and appear

before the Circuit Court of said county of Schuyler and State of

Illinois, on the first day of the next term thereof, to be holden at the

court house in Rushville, on the first Monday in the month of Novem-
ber next (a.d. 1837), to show cause, if any he have, why judgment

should not be rendered against him, for the said sum of one thousand

32
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seven hundred and eleven dollars and twenty-four cents., together with

interest as aforesaid, which appears to be due and owing from the

said Mitcheltree to the said Isaac Stewart and James E. Pearson, bj

virtue of said mortgage and the conditions therein contained, and

according to the tenor and effect of the notes and accounts therein

mentioned and expressed. And have you then there this writ.

" Witness Robert A. Glenn, Clerk of our said Circuit

^MW^:% Court, at Rushville, this twenty-first day of October,

^ L. s. g in the year of our Lord one thousand eight hundred
m^imm ^^^ thirty-seven.

" Robert A. Glenn, Clerk."

And afterward, to wit, on the first day of ISTovember, a.d. 1837,

the said writ of scire facias was returned by the sheriff of said county

of Schuyler, with the following indorsement thereon, to wit

:

" Executed the within as the law directs, by reading and delivering

to defendant a true copy.
" Thos. hatden, s. s. c. m.,
" By Richard Dougherty, Dept.

"November 1st, IBS'?."

The proceedings in the action were as follows :
" On the calling of

the cause for trial, the defendant, by his attorney, entered a motion,

to quash the return of the sheriff on said writ, which being considered

by the court, was overruled ; and thereupon the defendant moved to

quash the writ in said cause, for a variance between the writ and

mortgage, which motion was overruled by the court. Defendant

then offered to plead to the merits, and asked time to write and file

his plea herein, which was not allowed. And thereupon judgment

was entered by default against the defendant," who excej^ted to the

several decisions of the court.

Judgment was entered for $2,218 96. Tliereupon an attorney for

the defendant made afiidavit that the motions were made by mistake

;

that no appearance was intended to be entered by the defendant, and

no appeara,nce was in fact entered ;
and that the defendant was enti-

tled to a credit of $1,400. The plaintiffs then remitted $1,452 50, and

took judgment for the balance, $766 46 and costs. The cause was

heard at the June term, 1838, of the Schuyler Circuit Court, before

the Hon. James H. Ralston.

The defendant appealed to this court, and assigned for error the

decisions of the court below.

Smith, J.—Three grounds have been assigned for error in this cause,

to wit : That the Circuit Court erred in refusing to quash the sheriff's
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return to the writ of scire facias ^' to quash the writ itself; and in

rendering judgment in the action. We perceive no error in the deci-

sion of the Circuit Court on the points made. The sheriff's return

appears to be full and formally correct.

The writ is conceived to be sufficiently full and descriptive of the

cause of action ; and as it recites the mortgage, we do not consider

that there can be any valid objection to it. As to the rendition of

the judgment, and the application to set it aside, full and entire justice

has been done in the cause ; and the amount claimed by the defendant

having been allowed, and judgment entered only for the amount

admitted by him to be actually due, we are of opinion that the court

did not err in refusing to set aside the default.

Judgment affirmed.

A. Williams^ for appellant.

Browning, for ajjpellee.

(a) The Statute.—Cooke's Stat., 976. Decisions: Marshall t. Maury, 1 Scam. R., 232 ; State Bank v. More-

land, Bre. R., 220 ; Menard v. Marks, 1 Scam. R., 25 ; Day v. Cushman, ibid., 475; State Bank ». Wilson, 4

Gilm. R., 60 ; Woodbury v. Manlove, 14 111. R.^ 213 ; McCumber «. Oilman, 13 ibid., 543 ; Scott v. Moore, 8

Scam. R., 317 ; Gilbert «. Maggord, 1 ibid., 471 ; McFadden v. Fortier, 20 III. R., 509 ; RockweU v. Jones, 21

ibid., 279.

Haerison V. Singleton.

2 Scam. R., 21.

Appeal from Monroe.

1. An appeal lies, from the Circuit to the Supreme Court, only upon

final judgments, {a)

2. A claimant in a trial of the right of property cannot object to

the legality of the execution. His remedy is replevin, trespass, or

trover, if the fi. fa. is void or irregular, (b)

3. A PROBATE justice of the peace may issue an execution for a

sum not exceeding $100, to any constable of his county.

4. The jurors in the Circuit Court upon the trial of an appeal from

a right of properly proceeding.^ need not sign their verdict.

Appeal dismissed.

Reynolds., Shields and Koerner, for appellants.

L. Trumbull, for appellee.
i_j

(a) S. P. Pentecost v. McGhee, 4 Scam. R., 827 ; Fleece ». Russell, 18 111. R., 88 ; Hayes «. Caldwell, 5 Gilm

.

R., 33 ; Gillett v. Stone, 1 Scam. R., 543.

Vide, In this connection, Cornelius v. Coons, Bre. R., 15; Sloo v. State Bank, 1 Scam. R., 428.

(6) Vide Cooke's Stat., 1114.
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ToWELL 'V. Gatewood.

2 Scam, it, 22,

Appeal from Pope.

1. A l)in of sale and a receipt of the purchase money is only prima, facie evidence, and may be explained

by parol.

2. A warranty upon the sale of a chattel must be made at the time of the sale, or if made subsequently, must

be based upon a new consideration.

3. A vendee of a chattel cannot recover damages for a defect in the thing purchased, unless the vendor made
a false representation as to a fact, or warranted the article sold.

4. A mere opinion as to the class or quality of the thing sold, made by a vendor in a bill of parcels, does not

constitute a warranty.

5. No particular form of words are requisite to constitute a warranty in the sale of chattels^ but the vendor

must afifirm a fact upon which the vendee relied, which turns out not to be true in point of fact, (a)

"Wilson, C. J.—^This was an action by E. H. Gatewoodj the plaiu-

tiff" below, against the defendants, H. and I. Towell, upon an alleged

waiTanty of a lot of tobacco sold by them to the plaintiff. The alle-

gations in the declaration are that the defendants undertook and

promised that the tobacco was of good first and second rate quality,

and that it was not of those qualities. Upon the trial of the cause

the plaintiff read in evidence the follo^ving paper

:

"Newhaten, February/, 1836.

'' Mr. E. H. Gatewood bought of H. and I. Towell, 2,951 lbs. good

first and second rate tobacco at $4 50, $132 79-|-. Received payment

by the hands of I. Kirkham, " Heket Towell,
" Isaac Towell."

He also proved by parol testimony that the tobacco was not good

first and second rate tobacco, and there rested his case.

The defendants then oflered to prove by a witness who was present

at the sale, the terms of the contract ; but the court rejected this tes-

timony, and upon the evidence given by the plaintiff", the jury found for

him the whole amount paid for the tobacco. The errors assigned are,

the refusal of the court to permit the defendants to give parol evi-

dence of the contract in relation to the tobacco ; the admitting a

certain deposition to be read in evidence ; and the refusal of a new
trial upon the application of the defendants.

The opinion of the court upon the first assignment of error, super-

sedes the necessity of expressing any opinion upon the others. It is

to be inferred from the record and argument of counsel, that the court

rejected the parol testimony offered by the defendants, upon the

ground that the paper read in evidence by the plaintiff, was a written

contract between the parties, and could not therefore be contradicted

or changed by parol evidence. If the premises assumed by the court
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were correct, its conclusion would likewise be so ; but I cannot con-

sider the paper in question as containing tbe evidence of the bargain

entered into by the parties. It does not profess to be such. It pos-

sesses none of the constituent parts of a contract ; but is in form and

in fact a bill of parcels, and an acknowledgment of the receipt

of the purchase-monej, and as such was properly received in evidence

;

but it does not follow that because it is evidence so far as it goes, that

it is all the evidence that ought to be received. Under such a rule,

no latent ambiguity could be explained by parol ; and although the

defendants could prove, as in this case they contend they could, that

the writing claimed by the plaintiff to be the contract of sale, was

merely a receipt given some time after the sale, and that at the time

of sale there were no stipulations as to the quality of the tobacco, yet

the rule adopted by the court would exclude such proof. This would

be as palpable a violation of law as of justice.

The evidence proposed to be given by the defendants, without con-

tradicting the writing, would, by showing it to be nothing more than

a receipt given subsequently to the contract, exonerate them from all

liability on account of any supposed warranty contained in the paper

;

as it is essential to the validity of a warranty, that it should be made

at the time of sale, or if made afterward, that it be upon a new con-

sideration.

As this case has to be remanded for further proceedings, it becomes

necessary to decide upon the legal effect of the bill of particulars

given by the defendants, supposing it to be unexplained by any parol

or other testimony. In an action by the purchaser, to recover the

purchase-money paid or damages on the sale of any article or com-

modity, on the ground that it is inferior in quality to what it was

represented to be, it is necessary to allege and prove either fraud or an

express warranty ; and as there is no charge of fraud in this case, the

only question is, whether the bill of the defendants, which states the

tobacco sold by them to the plaintiff, to be first and second rate,

is to be considered as a warranty that it is of those qualities. No
particular words or form of expression is necessary to create a war-

ranty, but there is a distinction as to the legal effect of expressions

when used in reference to a matter of fact, and when used to express

an impression or opinion. "Where the representation is positive, and

relates to a matter of fact, it constitutes a warranty ; as that a ship is

an American or a French ship, or that the crew consists of so many
hands. But where the representation relates to that which is a matter

of opinion or fancy, as, for example, the value of a horse or painting,

in such cases the representation is to be regarded as an expression of
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opinion, rather than such a verification of a fact as will amount to a

warranty, unless that idea is excluded by an express warranty, or such

other declaration as leaves no doubt of the intention to make a war-

ranty. The declarations of the defendants in this case, as to the

quality of the tobacco, would seem to be analogous to the latter class

of cases. The quality of the tobacco was a matter of judgment, and a

matter with respect to which there may be a great diversity of opinion,

particularly among those who are not well acquainted with the article.

The defendants £lre not charged with having used any fraud or deceit,

nor does it appear that they were acquainted with the article of

tobacco, or that the plaintiff relied upon their judgment. As, there-

fore, the quality of tobacco is a matter rather of opinion, the defen-

dants describing that sold by them as good first and second rate, un-

accompanied with any other assurance of quality, can only be

regarded as what in their opinion was its appropriate designation, and

not as an undertaking or warranty of its quality, upon which an action

will lie.

Judgment reversed.

Gatewood, Eddy and Webb, for appellant.

David. J. Baker, for appellee.

(a) Warranties.—1. Express, Adams' v. Johnson, 15 111. R., 3i5 ; Hawkins «. Berry, 5 G-ilm. R., 36 ; Endor

V. Scott, 11 lU. R., 35.

2. Implied.—Msner v. Granger, 4 ailm. R., 69 ; Freeman -». Guyer, 13 111. R., 652 ; Snow v. Baker, 3 Gilm.

R., 260.

Owens v. Derby.

2 Scam. R., 26-28.

Ajrpealfrorn Hancook.

1. In actions of tort, the jury may find one of several defendants

guilty and discharge the others.

2. "Where there is no proof against one of two defendants in tres-

pass vi et armis, it is not the duty of the court to instruct the jury to

find a verdict as in case of a nonsuit.

3. But the court may instruct the jury to find a verdict for that

defendant against whom no evidence exists.

Judgment affirmed.

Little and Williams, for appellants.

Walker, for appellee.
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Ballentine v. McDowell.

2 Scam. R., 28-30.

Appealfrofn Wabash.

1. A VERDICT and judgment in assumpsit, for use and occupation,

cannot be sustained by an aj^pellate court where tlie bill of exceptions

which purports to set out the evidence does not show

—

(1.) That the relation of landlord and tenant existed.

(2.) The length of time the premises were occupied.

(3.) The sum agreed to be paid for, or the value of the use.

2. Where the record in such a case shows that the tenant entered

under a stranger, and a contract to rent of the plaintiff is not proved,

the action cannot be sustained.

3. In such an action, an offer to hire the premises, and a refusal to

pay the rent proposed, does not estabhsh the relation of landlord and

tenant.

Judgment reversed.

Webb, for appellant.

FicMin, for appellee.

Meekiwether V, Smith.

2 Scam. R., 30-32.

Ajpjpeal froTYh Greene.

1. A plea of failure of consideration to an action on a note, which sets forth two distinct grounds of failure, ia

bad for duplicity.

2. A plea of failure of consideration, which is uncertain in its allegations of fact, is bad on general demurrer.

3. A demurrer in short, filed by consent, treated as valid.

4. Debt 1). three—service on two only—the defendants thus served, appeared and pleaded in bar—judgment

upon demurrer to plea against all—held erroneous.

5. Where in an action ex contractu the plaintiff takes judgment against all of the defendants, one of whom
was not served with process, the judgment will be reversed ; but the Supreme Court wUl remand the cause,

with instructions to enter judgment against those served, and award a sci. fa. as to the party not served.

This was an action 'of debt brought on a promissory note in favor of

Smith, for the use of Gregory, against Merriwether, Richard B. Hill,

and Robert L. Hill. The summons was served on Merriwether and

Robert L. Hill, and returned not found as to Richard B. Hill. The
defendants, Merriwether and Robert L. Hill, j)leaded specially that

Smith represented to them that he was the owner in fee simple of a

certain lot of land, and that if the defendants would execute the

note declared on, he would make a good and perfect title to said lot

of land, as soon as the note was executed. That they executed the

note in consideration of the promise of Smith to make them a good
and suflScient deed for said lot of land ; and they aver that he did not,
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at the time of making the note, or at any time thereafter, make a

good and sufficient deed for said lot ; and in truth and in fact the said

Smith had no title whatever to said lot of land. Wherefore, the con-

sideration of said note had wholly failed.

To this plea Smith demurred in short, by consent, and the defend-

ants below joined in demurrer. The court below sustained the

demurrer, and gave judgment against all three of the defendants.

LocKwooD, J,—The assignment of errors questions the correctness

of the decision in sustaining the demurrer, and in rendering judgment

against Richard L. Hill, who had not been served with process, and

had not appeared. The plea was clearly bad. It is double, in this,

that it alleges that plaintifPs did not convey the lot by a good and

sufficient deed, and that he had no title to convey. The plea is also

uncertain, in this, that it is doubtful whether the defendants do not

base their allegation that the plaintiff did not execute a good and

sufficient deed for the lot, because he had no title to convey. If a

deed of any kind was executed, that fact should have been distinctly

set forth ; and if it contained no covenants of title, then in the

absence of fraud, the question of title would have been at the risk

of the grantee ; and if covenants had been inserted in the deed, it

would have been incumbent on the grantee to have relied on them.

Tlie court consequently decided correctly in overruling the special

plea. It was, however, error in giving judgment against Richard L.

Hill. For this error, the judgment is reversed with costs, and the

cause remanded with directions to enter judgment against the defend-

ants who were served with process, and to enter an order to enable

the plaintiff below to take out a scire facias against the defendant

not served. Judgment reversed.

Hardin and Doyle, for appellant.

S. T. Logan, for appellee.

HOLBKOOK V. PeOEIA BErDQE Co.

2 Scam. R., 32.

Error to Peoria.

1. A coEPOEATioN caunot sue and cause the process to be directed to

and executed in a foreign county, unless the facts exist or are averred;

which justify such a proceeding,

2. The statute relative to suing a defendant out of the county where

he resides or is found, vmless the cause of action accrued or was
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specifically made payable in the county of the plaintiff, applies to

corporations as well as natural persons, {a) Judgment reversed.

Peters^ for plaintiff.

Frishy and Metcaff^ for defendants.

(a) S. p. Cooke's Stat., 722, sec. 29 : Betts 'O. Menard, Bre. App., 10 ; Schuyler v. Mercer, 4 Gilm. R., 20.

Wareen v. McHatton.

2 Scam. R., 32-33.

Error to Schuyler.

1. The common law power of the Circuit Courts of this State, to

order the amendment of their process and records, and of the plead-

ings and other written acts of the suitors, is a discretionary authority,

and their decisions in exercising it will not ordinarily be reviewed in,

and reversed by, the Supreme Court. («)

2. The refusal of the Circuit Court to permit the amendment of a

petition and summons cannot be assigned for error.

Judgment affirmed.

(a) The decisions of the Supreme Court are apparently conflicting, relative to the doctrine of amendments,

but may be defensible upon the grounds, that all general rules are subject to equitable exceptions, and upon

Judge Slarshall's maxim, " the binding authority of a judicial decision is co-extensive only with the facts upon

which it was founded ; all else is dicta."

The following cases affirm the general rule of the text : Phillips v. Dana, 1 Scam. R., 498 ; Lansing «. Birge,

2 ibid., 875 ; Riggs «. Savage, 3 Gilm. R., 458 ; Campbell v. Head, 13 lU. R., 126 ; McBam 'B. Bnloe, ibid., 80.

Illustration's :

1. Clerical errors in the form of original process may be amended: State Banli ». Buckmaster, Bre. R., 183
;

Harris -y. Jenks, 2 Scam. R.,476; Moss i;. Flint, 18 111. R., 571; Norton «. Dow, 5 Gikn. R., 461;

Thompson v. Turner, 22 111. R., 389.

2. Amendments in matters of form of mesne andJinal process are also permitWd : Nomaque V. People, Bre.

R., 109 ; Bybee v. Ashby, 2 Gilm. R., 167 ; Hargrave •». Penrod, Bre. R., (App.) 16.

This rule extends to special proceedings under the statute in relation to tax proceedings, ex. ffr., the pre-

cept for the sale of land for the non-payment of taxes may be amended : Atkins v. Hinman, 2 Gilm.

R., 451 ; S. P. Pitkin v. Yaw, 13 111. R., 251 ; Young v. Thompson, 14 ibid., 380.

And also to the «6?ii/'6 in criminal causes : Nomaque «;. People, Bre. R., 109. S. P. Gowkoski •». People,

1 Scam. R., 476.

A void writ cannot be amended : Ellis v. Eubanks, 3 Scam. R., 190 ; Bybee v. Ashby, 2 Gilm. R., 167.

3. The " reitirna " to process are amendable by the officer who executed the writ, with the permission of the

court out of which the precept issued : Moore v. People, 3 Gilm. R , 149 ; Morris v. School Trustees,

15 111. R., 269 ; Johnson v. Donnell, ibid., 100; Montgomery v. Brown, 2 Gilm. R., 684-6; Bellingall

e. Gear, 3 Scam. R., 575; James ». Hughill, 2 ibid., 361 ; Eyster «. Eyster, 14111. R., 369.

4. Amendment of Affidavits :

(1.) An affidavit in attachment causes is not amendable upon common law principles: Clark v. Roberts,

Ere. R., 222.

But by statute it is now permitted : Cooke's Stat., 229, sec. 8. Micee V. Brush, 3 Scam. R., 23 ; Campbell

v. Whetsone, 8 Scam. R., 361.

And this rule extends to affidavits upon which an attachment of vessels is based : Frank v. King, 4 Scam.

R., 150.

(2.) An affidavit upon which a replevin writ issues, may also be amended on common law principles : Frink

V. Flanagan, 1 Gilm. R., 38.

(3.) An affidavit for a continuance cannot be amended ; at least, such a course of practice is discounter

nanced : McBain v. Enloe, 13 111. R., 76.

5. Appeal bonds in criminal causes not amendable at common law : gwafiford v. People, 1 Scam. R., 289
;

WaUh V. People, 12 lU. R., 77 ; Stevens v. People, 13 ibid., 182.
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So of a bond upon appeals from the Probate Court : Grain v. Bailey, 1 Scam. R., 322. But the exercise

of the power is discretionary, and if the Circuit Court permit an amendment, the Supreme Court will

not reverse the order.

—

Ibid.

So of the appeal bond in forcible entry and detainer causes : Harlan ». Scott, 2 Scam. R., 66.

By statute, bonds upon appeals from justices of the peace are amendable : Hubbard ». Freer, 1 Scam.

R., 467; Bragg v. Fessenden, 11 lU. R , 546 ; Dedham v. Barber, 1 Scam. R., 255; Boorraan v. Free-

man, 12 111. R., 165 ; Trustees «. Starbu-d, 13 ibid., 49.—Cooke's Stat., 709, sec. 65.

But the appellee cannot, on his application, obtain the amendment ; his remedy is to move for a dismissal

of the appeal : Young v. Mason, 3 Gilm. R., 57.

An appeal bond, in cases of appeal from the Circuit Court to the Supreme Court, cannot be amended in

the appellate court : GUlilan v. Gray, 13 III. R., 705.

6. Attachment bonds not amendable at C. L., but a special statute permits an amendment : Clark ». Roberts,

Bre. R., 222 ; Cooke's Stat., 229, sec. 8 ; Hunter v. Ladd, 1 Scam. R., 551 ; Lea -u. Vail, 2 ibid., 473.

7. Am,endnie7iis of Fleadings :

(1.) Declaration.

In ejectment, by adding a new demise: Chapin t). Curteneus, 15 IlL R., 427; Hill v. Leonard, 4 Scam.

R., 142.

Change of parties : Lake v. Morse, 11 111. R., 539 ; Thompson v. Schuyler, 2 Gilm. R., 271.

Ordinary amendments of the declaration : Pickering v. Pulsifer, 4 Gihn. R., 79 ; Dougherty v. Purdy, IS

111. R., 206.

In cases of misjoinder of causes of action : Martin v. Russell, 3 Scam. R., S43.

By adding the jurisdictional facts: Wakefield v. Gondy, 3 Scam. R., 134.

In cases of misnomer of defendant, after plea in abatement: Peters «. Heslep, 3 Scam. R., 45.

(2.) Of soi. fa. to foreclose mortgage, which constitutes a pleading as well as the process : Marshall i).

Maury, 1 Scam. R., 232 ; State Bank v. Buckmaster, Bre. R., 183.

(8.) Amendments of pleadings upon the trial : Miller «. Metzger, 16 lU. B., 445.

8. Ainendment of Records :

(1.) During the term when the proceeding took place : Stahl •». Webster, 11 lU. R., 515 ; Frlnk v. King, 3

Scam. R., 149.

(2.) After a term intervenes : Atkins v. Hinman, 2 Gilm. R., 451 ; Lyon ». Boilvin, 2 GUm. R., 629 ; O'Conner

». MuUen, 11 111. R., 59 and IIS ; Lampsett «. Whitney, 8 Scam. R., 170 ; Robb v. Bostwick, 4 ibid., 116

;

Conaghron v. Gutchens, 18 111. R., 390. But notice is essential : 11 lU. R., 59 and US ; 18 lU. R., 890.

(8.) Amendment ordered by Supreme Court : Duncan v. McAfee, 8 Scam. R., 93 ; Mitcheltree v. Sparks, 1

ibid., 122.

(4) Amendment of verdicts : Hinckley v. West, 4 Gilm. R., 138 ; Cook v. Scott, 1 ibid., 338 ; Wilcoxon*.

Roby, 3 ibid., 475 ; Caswell v. Cooper, IS 111. R., 532.

(5.) Amendment of decree in equity : Williams ». Waldo, 3 Scam. R., 265.

(6.) Entry of judgments 7iunc pro tunc: Loomis v. Francis, 17 IlL R., 206.

9. Amendment of bills in equity : White v. Morrison, 11 111. R., 366: Droullard ». Baxter, 1 Scam. R., 191
;

Rowan v. Kirkpatrick, 14 111. R., 1 ; Tarlton v. Vietes, 1 Gilm. R., 474; Burke «. Smitli, 15 III R., 158;

Jefferson County v. Ferguson, 18 ibid., 35 ; McArtee v. Engart, 13 ibid., 249.

10. General principles relative to amendments :

—

(1.) There must be something to amend by : Lake v. Morse, 11 111. R., 589 ; Conaghron v. Gutchens, 18

ibid., 890.

(2.) The adverse party must have notice of a motion to amend : 11 lU. R., 59 and ITS ; 18 ibid., 390.

(3.) Where amendments are allowed, it is not proper to interline the pleadings; they should be re-written,

or the amendment attached to the original by means of a separate sheet of 'io>r . Waterford v. Fish-

back, 3 Scam. R., 176.

Ogden v. Brown.

2 Scam. R., 33-34.

Error to CooJc.

1. At common law, in actions ex contractu, against several, all

must be served, or proceedings in outlawry had, before a judgment

could be rendered.

2. But by our statute, where one or more are served and one or
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more are not, judgment may be rendered against those in court, and

tlie plaintiff may then proceed by soi. fa. to make those not served

parties to the judgment.

3. Where judgment is rendered against all in such a cause, when all

have not been served, the judgment will be reversed.

4. But the Supreme Court will remand the cause with instructions

to render judgment against the parties in court with leave to plaintiff

to proceed by sgi. fa. as to the others.

Judgment reversed,

Butterfield, Arnold and Ogden, for plaintiffs.

Spring and Goodrich, for defendant.

Cole v. Chapmajs'.

2 Scam. R., 34-35.

Error to Coolc.

1. In debt, upon an arbitration bond, ttie declaration need not aver that the writing obligatory was signed by

both parties.

2 But in an action upon an award, a mutual submission to arbitration must be averred.

Smith, J.—^This was an action of debt on an arbitration bond. The
defendant demurred to the declaration in the Circuit Court, and the

demurrer was sustained, and judgment rendered for the defendant.

We have examined the declaration minutely, and do not perceive

the declaration to be defective. The exception that the bond was not

signed by both the parties, is not a sufficient ground for adjudging

the declaration bad. There are two counts in the declaration which

set forth the bond and condition with sufficient certainty. The first

count sets forth the substance of the award ; and the second the award

in hcBG verba. When the action is upon an arbitration bond, it is only

necessary to show that the award was made in pursuance of the con-

dition of the bond, and that the defendant has not performed. But
the rule is different where the defendant submits to the award of

arbitrators by bond, and the action is on the award itself. In that

case it is necessary to state in the declaration a mutual submission

;

because the award which is the foundation of the action, being the

determination of a third person between two others, who submit their

differences to his decision, it is the submission which creates the obli-

gation to abide by that determination ; and in that case it is not suffi-

cient to state in the declaration that the defendant by bond submitted

himself to the award of the arbitrators. Judgjnent reversed,

Caton, for plaintiff^

Spring, for defendant.
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Hoxey v. Macoupin County. Cross v. Bryant.

HoxET V. Macotjpix County.

2 Scam. R., 36.

Ecror to Macoupin.

In debt against several, all of whom liave been served, the judg-

ment must be against all or none. Thus, where A sued B, C and

D, and all of the defendants were served with process, and A alone

appeared and pleaded to the action, and judgment rendered against

him alone without noticing the rest—the judgment was reversed, and

remanded with special instructions, etc.

GreatJwuse and Walker^ for plaintiff.

Logan and D. A. Smith, for defendants.

Judgment reversed.

Ckoss v. Betant.

2 Scam. R., 36-44.

Error to Peoria.

1. Assignment for the benefit of creditors sustained, (a)

2. Parol evidence is inadmissible to prove an assignment of goods, chattels, etc., for the benefit of creditors,

when the deed of assignment is in the possession or power of the party claiming under it.

3. Where a written instrument is produced in an inferior court, and is objected to generally, on wi-it of error,

the Supreme Court will not intend that the objection was sustained because the execution of the document

was not technically proved.

4 It is not immoral or illegal for a debtor to prefer one or more of his creditors.

5. A debtor may assign all of his estate to a trustee for the benefit of his creditors, or any one of them stand-

ing in a confidential relation to him.

6. A deed of assignment to pay : 1, the expenses and costs of the trust ; 2, to pay certain preferred creditors in

fuU, upon the condition that they execute or assent to the deed within sixty days ; 8, to pay the other

creditors in full, or pro rata, provided they assent t o the assignment within said sixty days ; and, 4, to

pay the surplus to the assignor, is legal.

7. The fact that three creditors are omitted, because they have prior liens, does not render the assignment

Illegal.

Tkespass, de honis as])ortatis., for 80,000 feet of lumber of the value

of $2,000—commenced by Cross against the defendants. The plea

was in substance, that Bryant was the sheriff of Peoria county, that

he had an execution in his hands against Johnson and Pierce, that

the latter were owners, and entitled to the possession of the said

lumber. To this plea the plaintiff replied property in himself, upon

which issue was joined, and the cause tried before a jury. A verdict

and judgment was rendered for the defendants. The plaintiff sued

out a writ of error. The particular facts were embodied in a bill of

exceptions in these words :
" The defendants, to maintain the issue on

their part, introduced evidence to prove that the property mentioned

in the plaintiff's declaration, was in the possession of William Pierce
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and Simeon Johnson, partners in trade under the firm of Johnson and

Pierce, a short time before it was taken hj the defendants, and that

the said Johnson and Pierce were then the owners thereof. To show
prope-rty in liiinself, the plaintiff called the said Pierce as a witness,

who testified that on the 7th of April, 1838, said property was sold to

the plaintiff, and that on the morning of , the 9th of April, he went

with the plaintiff to the place where the j^roperty then was, and

delivered it to him, together with the other property which was sold

at the same time, except some hogs which could not be delivered, as

they were then running at large in the woods ; and tlie plaintiff then

immediately constituted said Pierce his agent to attend to his proj)erty

as hereafter mentioned, said agency having been agreed upon on the

Tth of April aforesaid. Said Pierce further testified, that the said pro-

perty was sold to the plaintiff in trust for the creditors of the said.

Johnsou and Pierce. Said witness also testified that said lumber was

made at the saw-mill of said Johnson and Pierce, about two miles

distant from the place where it then was, it then being at a public

landing-place in the town of Detroit, in the county of Peoria, and a

large part of it formed into a raft in the Illinois River ; that the said

witness having been appointed agent for the plaintiff as aforesaid, as

such agent took charge of said lumber and went on to complete tlie

raft, for the purpose of taking it down said river for the plaintiff, to

Peoria, and he proceeded so to do ; but on the same day, before the

lumber was removed by the witness, it was taken by the defendants.

In answer to a question by defendants' counsel, the witness stated that

said sale was by a deed of assignment from Johnson and Pierce to the

plaintiff, of the said property, made on the Yth day of said April

;

whereupon the judge, on motion of the defendant, excluded so much
of the evidence of the witness, as related to the sale of said property.

The plaintiff offered to introduce a deed of assignment of the pro-

perty from Johnson & Pierce to the plaintiff, in trust for their credi-

tors, which was objected to, and the deed rejected.

The deed was an indenture of three parts. Johnson & Pierce of

tlie first part, said Cross of the second part, and William Miller and

others, creditors of said Johnson & Pierce, who should execute the

indenture within sixty days, of the third part, and was dated April

Tth, 1838.

This deed conveyed the property in question, upon trust that Cross

should immediately take possession of it, and at j^ublic or private sale,

sell it, and appropriate the proceeds as follows, viz.

:

1. To pay costs of the assignment and expenses of the execution of

the trusts.
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2. To pay certain creditors named the full amount of their debts, if

thej should execute the deed within sixty days.

3. To pay to other creditors who should execute the deed within

sixty days, their respective debts, or a ratable proportion thereof, if

proceeds should be insufficient to pay the whole.

4. If anything remain, to pay it over to Johnson & Pierce.

The deed contained a grant of full powers to Cross, and covenant,

by Cross, to execute the trusts in the deed. The deed refers to sche-

dule marked B, and made part of the deed, as " a schedule of the

several creditors of the said Johnson & Pierce, with the amounts

respectively due them, as nearly as can noAV be recollected and ascer-

tained by said Johnson & Pierce."

The deed is signed and sealed by Johnson & Pierce, by Cross, and

by many of the creditors of said Johnson & Pierce.

Among the creditors named in the schedule is said Cross, and liis

debt is put down at $58 81.

The following memorandum is attached to the deed :

" In the foregoing schedule of debts are not included three notes

due to McCracken & Struthers, amounting to about three thousand

dollars ; also a note of about five hundred dollars to William H. Perry

;

also a note of about five hundred dollars to Josephus Loring ; all of

said notes being secured by mortgages on the real estate and mills and

fixtures of the assignors."

The errors assigned were that the Circuit Court erred in excluding

the evidence aforesaid.

S>nTH, J.—This was an action of trespass de bonis asjyortafis. De-
claration in the usual form, and plea of justification. Two grounds

are assigned for error. 1. The court erred in excluding so much of

the evidence as related to the sale of the property mentioned in the

declaration. 2. That it also erred in refusing to admit the deed of

assignment offered in evidence by the plaintiffs. From the bill of

exceptions it appears that only so much of the evidence as related to

the sale of the property named in the declaration as was contained in

the written assignment described by the witness, was excluded, and
therefore the parol evidence of the sale of which there existed written

evidence in the possession of the party, which could be produced, was
jDroperly rejected. On the second point, although it does not appear

upon what ground the Circuit Court refused to admit the deed of

assignment in evidence, yet it is manifestly proper to consider that it

could not have been upon the technical ground of want of proof of

the due execution of the instrument ; for if that had been the reason,
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it would, we tliiuk, have been so expressed in the bill of exceptions.

The ground doubtless was that of the assignment's being fraudulent

per se.

From an examination of the deed of assignment we can see no

ground upon which this opinion can be sustained. The deed conveyed

the property upon trust, and declared that the assignee should take

immediate possession of it, and sell it at public or private sale, and

appropriate the proceeds—1. To pay the costs of the assignment and

expenses of the trust, incurred in its execution. 2. To pay certain

creditors named the full amount of their respective claims if they

should execute the deed in sixty days. 3. To pay to other creditors,

who should execute the deed within sixty days, their respective debts,

or ratable proportions thereof, if proceeds should be insufficient to

pay the whole. 4. If anything remain, to pay it over to the assignors.

It also contains a grant of full power to Cross, and covenants by Cross,

the trustee, to execute the trusts contained in the deed, A schedule of

the several creditors of the assignors, with the debts respectively due

them, is referred to, and made a part of the deed. The deed is duly

executed by the assignors, by Cross, the trustee, and by many of the

creditors, of whom Cross is one. A memorandum is attached to the

deed, reciting that the claims of three creditors are not inserted, because

the debts due by the assignors to them are secured by mortgages on

real estate. This is not the case of an assignment which is to depend

on unjust conditions. It is positive and absolute ; and no unjust terms

are coupled with it to coerce the acceptance of it by the creditors of

the assignors. They are not required to accept the property, nor is

the payment of its avails to be made to them on the condition of their

executing an absolute release of their respective claims against the

debtors. The acceptance on their part is to be purely voluntary, and

they are left free to pursue whatever remedy they may elect to com-

pel the payment of the residue of their claims, in case the avails of

the assigned property should prove inadequate to the liquidation of

the whole debts.

In the case of Clark et al. v. White, the Supreme Court of the

United States say, " the debtor may prefer one creditor, pay him fully,

and exhaust his whole property, leaving nothing for others equally

meritorious. Yet their case is not remedial ; and why may not debts

be partially paid in unequal amounts ? If those who get partial pay-

ments are willing to give releases, it is their own matter, and should

a third person interfere, debtor and 'Creditor would well say to him,

you are a stranger, and must stand aside." Such seems to be the

acknowledged rule of the present day in the courts in England, and
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most of the United States, and is too well settled to be now disturbed.

The rule, where bankrupt laws prevail, may necessarily be difierent,

but not so with us.

The provision in the deed requiring the payment over of any sur-

plus, should there be such, to' the assignors, was not an improper

condition. It was but the declaration of a resulting trust, which the

law would raise had it not been inserted. Nor can the exclusion of

the mortgage creditors, named in the memorandum, alter the princi-

ple. Indeed they might justly be considered as already secured.

Judgment Teversed.

0. Peters^ for plaintiff.

Logan and Wallicr^ for defendants.

(a ) Cases of assignments in our courts : Conkling v. Corson, 11 111. R , 503 ; Nesbitt v. Digby, 18 ibid., 387

;

Howell V. Edgar, 3 Scam. R., 417 ; Hudson v. Maze, ibid., 583 ; Ramsdell ». Sigerson, 2 Gilm. R., 79 ; Cooper

v. McClum, 16 lU. R., 435 ; "Wilson ii. Pearson, 20 ibid., 81 ; Robinson «. Nye, 21 ibid., 592 ; Hewlett v. Mills

22 ibid., 347. . ..

PUKKETT V. GrEEGORT.

2 Scam. R., 44, 45.
.

'

Error to Morgan.

1. Plea of partial failure of consideration to an action upon a promissory note.

2. The payee of the note in question, who was a shareholder in a voluntary land company, had an undivided

interest in the lands of the company, and was, of course, entitled to a dividend of the profits. Beside

this, he had a preemption right to the choice lands of the company upon a dissolution
;
provided, he bid

for the choice a greater sum than any other shareholder. He sold his interest in the association, and also

his preemption right to bid for the choice lands, to the makers of the note, with an agreement he would

bid and pay the choice money to his associates ; he neglected to do this, whereby the makers of the note

were deprived of the interest they purchased. Eeld, this constituted a failure of consideration to the ex-

tent mentioned in the plea.

The action was assumpsit upon a note by the payee v. the makers.

Tlie plea was in these words :

" And the said defendants come and defend, etc., and say that as to

$163, part of the debt in the petition mentioned, the ^\?d\itiS actionem

non ; because they say that on the 23d day of August, 1836, the

plaintiff sold to these defendants certain parcels of land situated in

Illinois, being all the right and interest of said plaintiff in the Illinois

Land Association, and also sold the defendants the dividends which

the plaintiff was entitled to from the said association from .the sale of

choice of lands in said association ;
and the plaintiff covenanted and

a^a-eed with defendants to convey said lands to defendants, and to pay

to the association presently, to wit, at the date aforesaid, the amount

bid by said plaintiff for choice of lands in said association, and that

said defendants should receive the dividend which said plaintiff was

entitled to, arising out of the payment of choice money as aforesaid.
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In consideration of which sale and agreements on the part of the

plaintiff, the defendants executed the note in the petition mentioned,

and the defendants aver that the choice money to which the plaintiff

was entitled from the association aforesaid, and which the said plain-

tiff covenanted that these defendants should receive, amounted to the

sum of $163. And they further aver that the said plaintiff hath not

paid the amount bid by him for choice of lands in said association, in

consequence of which failure of the plaintiff to pay said association

the amount bid as aforesaid, the defendants have not received the

dividends due said plaintiff', as said plaintiff covenanted that said

defendants should receive. Wherefore the defendants say that the

consideration for which said note in the petition mentioned was given,

hath failed to the extent of $163 as aforesaid, all which they are ready

to verify, etc. Wherefore, etc."

The plaintiff demurred, and the Circuit Court sustained the

demurrer.

Smith, J.—This plea contained facts, which, if proven, would form,

in our opinion, a clear failure of a part of the consideration on which

the note nmst have been based. It certainly must have been one of

the inducements to the making of the note, that the makers should be

entitled to and receive these proportions of the dividends from the

association on the sale of the lands. If the plaintiff' below agreed to

pay the amount bid for the choice of lands, and it was a condition

that he should, by the rules of the association and of the sales of the

lands, pay the amount bid before he could be entitled to a dividend

from the proceeds of the sale, from the company ; then, if by such

refusal or neglect to pay, by the plaintiff, the defendants were pre-

vented from receiving their proportion thereof, the terms upon which

the contract was made, were not complied with to the extent of the

dividends he would otherwise have been entitled to receive, which

would be a matter of proof on the trial. We are of opinion the plea

was substantially good ; and that the Cu'cuit Court ought to have

overruled the demurrer to it.

Judgment reversed.

W. Thomas, for plaintiffs.

M. Leslie, for defendant.

33



514 SUPREME COURT OF THE STATE OF ILLINOIS.

Leggett V. Chrisman.

Leggett V. Chrisman.

2 Scam. R., 46.

Apj)eal from Morgan.

1. Where a judgment is rendered in a court of record against several defendants, all must join in a writ of

error to reverse it, or one must sue out the writ of error, and also summon and sever his co-defendants.

3. But one of several defendants may appeal from the judgment of a justice of the peace.

8. A justice's court is not one of record.

Bkowne, J.—This was a suit originally brought before a justice of

the peace of Morgan county, by Charles Chrisman against John

Leggett, who was impleaded with Francis A. Landram and James
Tucker. Leggett, the appellant, pleaded non estfactum. Judgment
was rendered by the justice of the peace against all the defendants.

Leggett appealed from the judgment of the justice of the peace, to

the Circuit Court of Morgan county. The two other defendants

refused to join in the appeal. In the Circuit Court the appellee

moved to dismiss the appeal, because the other defendants had not

joined in the appeal, which motion was sustained by the court, and

the suit dismissed accordingly. On a judgment against several

parties, tlie writ of error must be brought in all their names, provided

they are all living and aggrieved by the judgment ; for otherwise this

inconvenience would ensue, that every defendant might bring a writ of

error by himself, and by that means delay the plaintiff from his execution

for a long time, and from having any benefit of his judgment, though it

be affirmed once or oftener ; and if the writ of error in such a case be

brought by one or more of the defendants, it may be quashed, or the

court will give the plaintiff leave to take out an execution.

If a writ of error be brought in the names of the several parties,

and any one or more refuse to appeal and assign error, they must be

summoned and severed, after which the writ of error may be pro-

ceeded in by the rest alone. These reasons do not apply to a court

of a justice of the peace. No writ of error lies to that court ; the

party is bound to appeal his suit in twenty days, or he is precluded.

This practice is not productive of a delay. The judgment of the Cir-

cuit Court of Morgan county is reversed with costs ; and the cause

remanded to be tried upon its merits.

Judgment reversed.

W. Brown^ for appellant.

J. Lamhorn^ for appellee.
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Bryan v. Smith.

2 Scam. R., 47.

Error to Madison.
1. Action of acaov/nt. {a)

2. Oral evidence is inadmissible to prove a tenancy in common in landed estates, when it is apparent that

written evidence of the tenancy exists, and is within the power of the party upon whom the onus rests.

3. A judgment need not specify the costs i/n numero. ib)

4. Costs are taxed by the clerk.

6. Where original, alias, and pluH-es wr\ts of fieri facias, issue upon a judgment, they will necessarily vary

as to the amount of taxable costs,

6. Where matters of practice necessarily involve the title to real estate in collateral actions, the courts wlU

lean in favor of the regularity of judicial proceedings.

It is unnecessary to state the facts of this cause, and only so much
of the opinion as relates to a novel question under our system of juris-

diction will be given.

Smith, J.—On the second point of the rejection of the alias fieri

facias under which the plaintiffs derived their title by purchase, at

the sheriff's sale, it is admitted that if the strict, regular rules of the

English and many American authorities, in some of the State courts

are to j)revail with us, there would, in the rejection of the executions

offered in evidence, be no departure from those rules, as adopted by

them ; and that alias executions not corresponding in the amount of

the costs, with the first or original writ of fieri facias^ should be

rejected on the ground of variance. In courts where a regular judg-

ment roll is made up, containing the amount of the whole judgment

with the costs, there is much reason that this correspondence should

be observed ; and the more so as no execution can embrace any sub-

sequent costs, made beyond the amount for which judgment is given

in numero. But our practice has uniformly, in all our courts, been

different.

In the first place, the clerk enters the judgment on his records,

when rendered ; and costs are awarded without any specification of

the amount. He subsequently makes up his costs without any tax-

ation by the court, and inserts them in the writ of fieri fa^cia'?.

Whenever a second or alias writ issues, the costs attendant on the

first writ are included with the additional costs in the second, and

those of the alias^ in like manner, in aplwnes, if it issue ; hence the

alias and pUiries cannot correspond with the original writ of fie^n

facias ; and therefore it would be unjust to require the exact corres-

pondence in those writs, which is exacted in courts which do not allow

the subsequent costs, and where the adherence to the judgment roll,

in respect to costs, is considered as essential to the regularity of the
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proceedings, on the execution of the judgment. We presume that it

was the discrepancy between the executions in the amount of costs,

which induced the Circuit Court to reject the alias wvh oifierifaciasj

and which, on more mature reflection, we presume it would not have

considered as a serious objection to its reception in evidence. If the

rigid rules to which we have alluded were adopted in our courts, it

would be most manifest that the titles to real estate purchased under

execution at sheriff's sales, might be most seriously affected in numer-

ous cases, if not entirely destroyed. Hence it becomes a question of

grave imjiort, whether the present practice, although it may not be

entirely free from objection from its looseness, had not better continue

to be sanctioned, than to innovate on it, by which such serious conse-

quences might ensue. We think so ; and therefore reverse the judg-

ment of the Circuit Court with costs, and remand the cause with

directions to the Circuit Court, to award a venire de novo.

Judgment reversed.

SeTYiple and Breese, for plaintiffs.

J. B. Thomas., Prickett and Logan, for defendants.

{a) F5'<?e Cooke's Stat,, 211-212. Construction thereof : BedeK «. Janney, 4 Gilm. R., 206 ; Lee -p. Abrama,

12 111. R., 111.

The action may be commenced by attachment : Humphreys v. Matthews, 11 111. R.,4T1.

(i) S. P. Simms v. Klein, Ere. R., 292 ; Jackson -». Cummings, 15 lU. R., 452.

Meeeiweather v. Geegoky.

2 Scam. R., 50.

Ajpjpeal from Greene.

1. Action of debt—pleas nil debit and two special pleas—demurrer

to the latter pleas sustained and judgment for plaintiff.—Judgment
reversed.

2. It is error to render judgment where a plea is undisposed of. {a)

3. Duplicity is a ground of general demurrer to a plea, ih)

4. A plea which is uncertain is bad upon general demurrer, {p)

5. Where a judgment is rendered, without noticing a plea on file,

the judgment will be reverse^, and cause remanded for trial upon the

undisposed of plea, {d)

Judgment reversed.

J. J. Hardin^ for appellant.

S. T. Logan., for appellee.

(a) S. P. That all Issues of law and fact must be disposed of to justify the regularity of the judgment

:

White V. Thompson, Bre. R., 43 ; Semple v. Lock, Bre. App., 5 ; Marshall ». Duke, S Scam. R., 67 ; Russell «.

Hamilton, 2 ibid., 5T; Bradshaw v. Hoblett, 4 ibid., 53; McHJxiney t). May, 1 ibid , 5-34; Nye v. Wright, 2 ibid.,
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222 ; Manlove «, Bruner, 1 ibid., 390 ; Lyon d. Barney, ibid., 387 ; Bradshaw ». McKenney, 4 ibid., 54 ; Pearl v.

Wellman, 8 Gilm. R., 826 ; Jones v. Francis, Bre. R., 125 ; Steelman v. Watson, 6 Gilm. R., 249 ; Moore v. Lit-

tle, 11 111. R., 549.

Cases where the irregularity is waited : Wetter v. McNiel, 3 Scam. R., 484 ; Phillips v. Dana, 1 ibid., 498.

(6) Cases of duplicity, etc. : Godfrey v. Buckmaster, 1 Scam. R., 447 ; Merreweather v. Smith, 2 ibid., 81
;

Mann v. McGoon, 2 ibid., 77 ; Witter «. McNiel, 8 ibid,, 436 ; Calhoun v. Wright, 3 ibid., 74 ; Burrass v. Hewett,

3 ibid., 225 ; Hereford v. Crow, 3 ibid., 423 ; Kinney v. Turner, 15 111. R., 183 ; Halligan v. Chicago, ibid., 559.

(e) As to questions of certainty : Merreweather v. Smith, 2 Scam. R., 81 ; Wann v. McGoon, ibid., 77 ; Phoebe

®. Jay, Bre. R., 214 ; Wagg ». Lane, 8 Scam., 287 ; Murphy v. SummervUle, ibid., 862.

(d) This order has been invariably entered upon reversals. Vide the cases cited in note (a).

EvAifs V. Landon.

2 Scam. R., 53.

Ajpjpeal from Greene.

1. Petition and summons.

2. This is a popular action, intended to enable every creditor whose debt is certain, and evidenced by a written

instrument, to bring his own suit ; it is a speedy mode of proceeding, and all intendments will be indulged

in to sustain the regularity of the proceeding, (o)

S. This form of action may be sustained upon a note payable " in good bank paper."

4. On such a note, an averment in the petition that " the del>t remains due and unpaid " is sufficient ; no

special averment is required.

The facts appear in the opinion of the court. The arguments of

counsel are given because the case is novel.

Cyrus Walker^ for the appellant, contended that this form of

remedy would not lie in this case. That the statute under which this

proceeding was had was borrowed from Kentucky ; and that it was a

principle of judicial exegesis, that when one State or country adopted

a statute from another, in the enactment of the statute, the construc-

tion which was given to it in the country from whence it was taken,

was adopted. In Kentucky it has been decided that this remedy will

not lie where it is necessary to make any averment. 6 Monroe, 335.

The note sued on is not for the direct payment of money, nor for the

direct payment of property, but for one or the other ; and conse-

quently to sustain the action, there should be an averment of the non-

payment of the property or bank paper. The act is in derogation

of the common law, and should be strictly construed.

S. T. Logan, for the appellee, said the act was not in derogation of

the common law, but of a highly remedial nature, and should receive

a most liberal construction. That it was an act for the people, the

whole people ; enabling them to dispense entirely with laAvyers, and

each man of them to bring his own suit. The averment that the debt

is not paid is all that can be necessary.

Beowne, Justice, delivered the opinion of the court

;
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This is an appeal brought from the Circuit Coui't of Greene

county. A petition was filed under a statute of our State " simplify-

ing " proceedings at law for the collection of debts, upon the follow-

ing note :

" Sixty days after date I do promise to pay Horace Landon the

sum of six hundred and fifty d?)llars, dated this 29th day of January,

1838. The above sum may be paid in good bank paper.

" John Evans."

The defendant filed a general demurrer to the petition, which was

overruled by the court, and judgment given for the plaintiff, from

which decision the defendant appealed to this court. The assignment

of errors presents the question whether the remedy by petition can be

applied to such a note. They have a statute in Kentucky very simi-

lar to ours, which has always been liberally construed by their courts.

It seems to me one of the objects of the statute was to enable any

person to bring his own suit. I am strengthened in this opinion from

the circumstance of the form of the petition being laid down in the

statute. The statute is intended to give a more speedy remedy than

was afibrded by proceedings at law. . This form of remedy was given

in an action on a bond or note only, because the bond or note

fnrni&hed primci facie evidence of the debt, and there was not likely,

as in other cases, to exist extraneous matters of defence. When the suit

is brought by petition and summons, the statute requires the defendant

to appear and answer the demand on the second day of the term. If

the suit had been brought in the usual mode, it perha23s would have

been necessary for the plaintiff to aver the non-payment of tlie bank

bills as well as the money. But the averment in this case is made in the

terms of the statute ; that the same " debt remains unpaid," which is,

in our opinion, sufficient. This averment does not preclude the

defendant from pleading a tender of payment of the bank bills or

money.
Judgment affirmed.

(a) The statute will be found in Cooke's Stat., 240, sees. 33-3T. Decisions construing it : Duncan v. McAfiFee,

2 Scam. R., 559 ; Hey v. Stapp, 1 Seam. K., 96 ; Jackson v. Haskell, 2 ibid., 565 ; McConnel v. Thomas, 2 ibid.

814 ; 3 Scam. R., 96; 2 Scam. R., 5T6.
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Jones v. Spkagub.

2 Scam. R., 55.

Error ix) White.

1. Origin of bills of exceptions.

2. A bill of exceptions must be signed by the judge wlio tried tlie cause.

8. A bill of exceptions must be sealed by the judge who tried the cause.

4. Where a bill of exceptions is unsigned and unsealed, the Supreme Court will indulge in no presumptions in

behalf of the party tendering and relying upon it.

5. A certiorari alleging diminution of the record, will be awarded after the commencement of the argument

in the Supreme Court.

LocKwooD, J.—^The assignment of error in this case questions the

correctness of the Circuit Court in overruling objections to the testi-

mony oifered by the defendant below. On the argument it was

objected that the bill of exceptions had not been signed and sealed by

the judge who tried the cause.

After the rendition of the judgment of the court, who had tried the

cause without a jury, by consent of the parties, the record states " to

which opinion of the court the plaintiff, by his counsel excepts, and

thereupon filed his bill of exceptions to the opinion of the court, which

said bill of exceptions is in the following words and figures, viz." The

record then contains what purports to be a bill of exceptions, but is

without the signature and seal of the judge, or even a statement that

the judge had signed and sealed it.

Bills of exceptions were first introduced by the statute of Westmin-

ster 2, 13 Edward 1, chap. 3 ; and by that act and the practice arising

under it, the judge who signed the bill was required by writ to come

into the appellate court to confess or deny the seal affixed to the bill

of exceptions. The legislature of this State, doubtless to remedy the

onerous duty of the judge in coming to court to acknowledge or deny

his seal, and the delay to the party in suing out the writ, have declared

if during the progress of any trial in any civil cause, either party shall

allege an exception to the opinion of the court, and reduce the same to

writing, it shall be the duty of the judge to allow the said exception,

and to sign and seal the same ; and the said exception shall thereupon

become a part of the record of such cause.

Now from anything that appears in this record, the judge, when he

was presented the bill of exceptions, may have refused to sign it. It

being on the files of the court, as the exceptions prepared by the

defendant, furnishes no evidence of its allowance by the judge. The

name of the judge, with a locus sigilli, ought to have appeared at the

end of the bill of exceptions, to justify this court in treating it as a
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legal part of the record. The objection, therefore, that the judge had

not signed and sealed the bill of exceptions is fatal.

Judgment affirTned.

FicMin and Eddy, for plaintiff.

D. J. Baker, for defendant.

. Russell v. Hamilton.

2 Scam. R., 56.

Error to Municipal Court of Chicago.

1. In debt upon a sealed note, non, est facVwm, is a proper plea, though not verified by affidavit ; every com-

mon law defence may be relied upon under tliis issue, such as a variance, etc., except the execution of

the note, (o)

2. Where a party is entitled to cumulative remedies, a judgment in one action is no bar to another suit, unless

the first judgment has been paid or otherwise satisfied or released.

3. Where a school commissioner sues upon a note for the benefit of a township, the inhabitants of the town-

ship are not competent jurors.

4. Where a statute gives 20 per cent, interest in case a debt due the school fund is not paid at maturity, it is

to be regarded as a penalty, and cannot be recovered unless the facts are averred and a claim made for it

In the declaration.

Debt on a sealed note, payable to Hamilton School Commissioner

of Cook county on account of a transaction relating to school town-

ship 39 N. 14 E. This note was secured by mortgage upon real estate.

The mortgage had been prior to this action foreclosed by scire fojcias

under the statute. The defendants pleaded, 1, non estfactum / this plea

was not verified by afiidavit. 4, the foreclosure of the mortgage
;

but the plea omitted to aver that the judgment upon the foreclosure

had been satisfied by payment or otherwise. Demurrers were sus-

tained to these pleas. Upon second and third pleas, issues of fact

were joined, and a verdict and judgment rendered for the plaintiff".

On the trial inhabitants of 39 N. 14 E. were called and challenged,

because of their interest. The challenges were overruled. The decla-

ration in this cause did not aver a forfeiture and claim by reason

thereof of twenty per cent, penalty under the statute.

LocKwooD, J.—^The court below decided erroneously in sustaining

the demurrer to the defendant's first plea.

The plea of non est factum may be pleaded, notwithstanding it is

not verified by afiidavit.

The fourth plea was clearly bad for not averring that the judgment

against Kussell had been paid. A great number of other errors have

been assigned ; it is however necessary to notice but the two following,

to wit. The court overruled objections to persons sitting on the jury
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who were inhabitants of township tliirtyniue North, range 14 East.

And the court instructed the jury that they niiglit allow twenty per

cent, damages, although no such damages were claimed in the decla-

ration. The court erred on both points. In the case of Wood v.

Stoddard, qui tarn, the plaintiff below brought an action to recover

of the defendant below a sum received by him for excessive interest,

under the act for preventing usury, one moiety of which was directed

to go to the use of the poor in the town where the offence was com-

mitted, and the other to the person prosecuting. The jury were

inhabitants of the town where the offence was committed. The de-

fendant below challenged all the jurors as being interested ; but the

objection was overruled and the jurors sworn. The court say, "the

relaxation of the rule as to questions of interest, has never been

extended to j urors. They must be oi7ine exceptione majores, free from

every objection, and wholly disinterested." The twenty per cent,

given by the statute is penalty on the party for not paying the debt

and interest ; and must be declared for if the plaintiff seeks to recover

it. The record in this case exhibits the informality of proceeding to

trial on the replications to the defendants' second and third pleas,

without issue being joined by the defendants. These irregularities

must be corrected in the court below.

The judgment, for the reasons above given, is reversed with costs;

and the cause remanded to the Circuit Court of Cook county, with

directions to cause the pleadings to be perfected as herein directed,

and then that a venire de novo be awarded.
Judgment reversed.

Butterfield and Peyton^ for plaintiffs.

Gile8 Spring^ for defendant.

(a) S. P. Longley ». Norvel, 1 Scam., R., 389 ; Pankney v. Mitchell, Bre. R., 801.

The plea of non est fUcium does not put in issue the execution of the instrument sued upon, unless verifieJ

by affidavit : 'Whiteside v. Lee, 1 Scam. R., 355 ; Walter v. Trustees of Schools, 12 111. R., 65.

The plea of non est factum sworn to, is a personal defence, and co-defendants cannot receive any benefit

from it: Stevenson v. Farnsworth, 2 Gilm. R., 716.

No other defences can be relied upon under the plea of non est factum than such as relate to the execution

and identity of the instrument sued on : Pritchett v. People, 1 Gilm. R., 530.

The power of a corporation to execute a deed cannot be questioned under the plea of non est factum :

Holcomb n. Canal, 2 Scam. R., 228.

When a deed is set forth in a declaration, simply by way of inducement, the plea of non estfactum, is im-

proper: Graham d. Dixon, 8 Scam. R., 116.
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Beams v. Denham.

2 Scam. R., 58-60.

Appeal from Madison.

1. If the answer to a bill for an Injunction denies the equity of the complainant, the injunction must be dis-

solved unless further proof is taken, (a)

2. But the court has no right, upon the dissolution of the injunction, to dismiss the bilL

3. Where an answer to a bill in equity is filed in term time, the complainant has four days to reply. (&)

4. The complainant was sued at law upon a replevin bond—the action was returnable to the August term of

the court—he had a good defence to the action, but after service was taken sick and disabled from attend-

ing the court at the term, and sent an agent to superintend his defence ; the agent stated the facts to the

plaintiflf's counsel, who, under the circumstances, agreed to continue the cause ; notwithstanding which

agreement, he took judgment by default, at the return term. Held, that equity would relieve the com-
plainant.

5. Where the Circuit Court dismiss a bill in equity after answer filed, but before the expu'ation of four days,

within which the complainant has a right to file his replication, the Supreme Court will reverse the decree

and remand the cause with instructions to permit the complainant to file his replication and take deposi-

tions in support of his bill.

LocKwooD, J.—Beams and Archer filed their bill in chancerj in

the Madison Circuit Court, setting forth, among other things, that

Buckmaster, for the use of Denham, had commenced an action against

Beams and Archer on a replevin bond ; that shortly before the term

of the court to which the writ in the action on the replevin bond, to

wit, August term, 1838, was returnable, Beams, one of the complain-

ants, and who was the principal in the bond, became sick and unable

to attend the court. That he sent an agent to court to attend to his

suit ; that said agent called upon the attorney for the plaintiff in the

suit on the replevin bond, who informed said agent, in view of the

circumstances of the case, that said suit should be continued ; that

notwithstanding said agreement to continue the cause, the plaintiff

proceeded to take a judgment by default at the August term, 1838,

and executed a writ of inquiry in which the damages were assessed at

$600, being the whole amount of the penalty of the bond, and which

sum they allege they are not justly or equitably bound to pay. The
bill further states, that com23lainants do not mean to charge the

attorney for the plaintiff in said suit with fraud in taking the judg-

ment by default, but suppose that the judgment by default was taken

by mistake or forgetfulness, in consequence of pressing and multifari-

ous business.

The bill prays for an injunction, and that in consideration of the

premises, that the court will award complainants a new trial.

An injunction was allowed, and at the time the summons was
made returnable, the defendants demurred to a part of the bill, and

pleaded to othei parts. Denham also filed an answer, denying the

equity of the bilL

The defendants, by their counsel, thereupon moved the court below
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to dissolve the injunction, which motion being argued, the court dis-

solved the injunction, dismissed the bill, and ordered the complainants

to pay damages and costs.

The assignment of errors questions the power of the court, on a

motion to dissolve an injunction, to dismiss the bill and give costs.

By the 14:th section of the ^'- Act prescribing the mode of proceeding

in Chancery,^'' it is enacted that "Replications shall be filed within

four days after answer, if such answer be put in in term time ; or if

in vacation, then the plaintiff or his attorney shall have notice of the

filing of his answer and which shall be general, and all parties shall

have the same advantage as if they were special ; and after replica-

tion filed, the cause shall be deemed at issue, and stand for trial at

the next term ; or in default of filing such replicaiion, the cause may
be set for hearing upon bill and answer ; in which case the answer

shall be taken as true, and no evidence shall be received, unless it be

matter of record to which the answer refers. When the complainants

shall require a discovery respecting the matters charged in the bill,

the disclosure shall not be deemed conclusive, but if a replication be

filed, may be disproved or contradicted like any other testimony,

according to the practice of courts of equity."

By the 13th section of the " Act regulating the issuing of writs of
Ne Exeat and Injunctions^'' it is provided that " Upon the filing of

an answer, it shall be in order at any time in term, to move for a dis-

solution of the injunction ; and upon such motion it shall be lawful

for the parties to introduce testimony to support the bill and answer

;

the court shall decide such motion upon the weight of testimony,

without being bound to take such answer as absolutely true." There

is no doubt, under these provisions of the several statutes, regulating

proceedings in chancery, and issuing writs of injunction, that the

Circuit Court had power in this case to dissolve the injunction, if in

its opinion the answer denied the equity of the bill. Still it does not

follow that the bill should also be dismissed, because the injunction is

dissolved.

Before a bill can be dismissed, there must be an issue made up

between the parties in the manner prescribed by the 14:th section of

the act regulating proceedings in chancery. It does not appear in

the record whether four days in term had interv^ed between the

filing of the answer and the dismissal of the bill. To justify the court

in hearing the case on bill and answer, it should have appeared that

the complainants were in default in not replying within four days

after filing the answer. This nowhere appears. The allegations in

the bill that the complainants neglected to make a defence in conse-
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quence of the promise of tlie attorney in tlie suit to continue the cause

on the replevin bond, would, if true, be sufficient ground for a court

of equity to grant relief. The complainants, upon the assurance that

the cause should be continued, were justifiable in not being prepared

for trial. The default was consequently against good faith, and de-

prived them of their legal right to have a trial on the merits. The
complainants, by their premature dismissal of their bill, have been

deprived of the opportunity of taking depositions to prove their alle-

gations. The dismissal of the bill was consequently irregular. The
judgment of the court below, in dismissing the bill and giving costs,

is reversed with costs, and the cause remanded with instructions to

the court below toupermit complainants to file a replication, and then

proceed in the cause, to enable the parties to take depositions, accord-

ing to the provisions of the statute.

Decree reversed^ etc.

Logan^ Gillespie^ and Smith, for appellants.

Cowles and Krum, for appellees.

(a) Vide Cooke's Stat., 148, sec. 13 : S P. Parkenson v. Trousdale, 3 Scam. R., 870.

Where the bill does not contain equity upon its face, the injunction will be dissolved on motion, before answer

filed : Reynolds v. Mitchell, Breese R., 135.

Where an injunction bill is filed against several, some of whom are served, and others not, and one of the

defendants answers fully the equity of the bill, the injunction will be dissolved without waiting for the appear,

ance and answers of the co-defendants : Beard •». Forman, Breese R., 304.

Where the oath of the defendant is waived, the injunction will not be dissolved upon the coming in of the

unsworn answer: Gray v. McNance, 11 111. R., 826.

(&) Vide, Cooke's Stat., 142, sec. 31.

Lincoln v. Cook.

2 Scam. R., 61.

Error to Municipal Court of Chicago.

1. Where parties, after judgment upon demurrer, agree to try issues of fact upon other pleadings, without any

reservation of their rights upon the questions of law arising upon the demurrer, this constitutes per se a

vtavcer of the demurrer.

2. An arbitrator may examine a witness in the absence of both the parties litigant.

3. Where an award directed the parties to execute mutual releases, and also that one of the parties should pay

to the other a certain sum of money, and the one who was entitled to the money tendered to his adversary

a release, upon condition that the latter would pay him the sum of money awarded by the arbitrator on

the day specified in the award, and the party to whom the tender was made refused to accept the release,

but made no objection to tlie terms imposed ; on the contrary, placed his refusal upon the simple ground

that the award was void. Held, that the tender was sufficient.

4. Meaning of the term " eea parte."

Smith, J.—This was an action of deht on an award. One of the

eiTors assigned questions the correctness of the decision of the Muni-

cipal Court of the city of Chicago, on a demurrer to the first plea of

the defendant.



DECEMBER TERM, 1839. 525

Lincoln v. Cook.

The court sustained the demurrer to the plea. Afterward, the

record recites, that after replication filed on the 5tli and 6th pleas,

" issues are joined by agreement of the parties, and the cause is sub-

mitted to a jury."

The parties, by this agi'eemeut, must be considered as waiving all

objections to the form of the pleadings on either side ; and hence the

accuracy of the decision on the demurrer to the plea is not properly

before this court for its decision. The remaining errors assigned arise

out of the evidence disclosed by the bill of exceptions. We do not

perceive the force of the objections to the decision of the court, upon

the other grounds disclosed by the bill ; or that it becomes material

to comment on the alleged errors, except those relating to the admis-

sion of the release in evidence, and the instructions on what it is con-

tended was the ex parte examination of a witness. It appears that

the release tendered by Cook to Lincoln was a conditional one, and

not absolute within the meaning of the terms expressed in the award,

and, strictly considered, was not a compliance with the act awarded

to be done. The release was to take effect uj)on Lincoln's securing

the payment of the money, by good personal security, on the day of

payment specified by the arbitrator. Yet as Lincoln was also

required to execute his release, and deliver it to Cook within the time

specified, we must consider it was the intention of the arbitrator, to

be deduced from the award, that the releases were not only to be

mutual, but were to be delivered at the same time. The delivery of

the releases to each other, it is apparent, must be construed to be pari

passu. Lincoln, however, made no objection to the terms of the

release ofi'ered by Cook, but refused to receive it, stating that the

" award was not binding, and was good for nothing."

We are of opinion, that the oifer to deliver the release, as no objec-

tion was made to its character or sufficiency, was evidence of an offer

to perform the award on the part of Cook, and that the release was

properly admitted in evidence.

If Lincoln had refused to receive the release because it was condi

tional, and Cook had refused to make one conformable to the condi-

tion of the award, then it would have been a failure to comply with

the award, and would have been a non-compliance with it.

The case may be likened to the tender of bank-notes. If the party

to whom the payment is ofi'ered, does not object to the payment be-

cause it is ofi'ered in notes, the tender would be held good, although

if he had objected, the legal coin of the country would alone have

been a tender. So here, the objection is to a reception of the release

ottered on any terms, and not to its sufficiency. The Circuit Court
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decided that the examination of a witness by the person who was the

sole arbitrator, in the absence of both the parties, was not an ex jpa/rte

examination, and correctlj so.

The term ex parte implies an examination in the presence of one of

the parties, and in the absence of the other.

Caton and Judd^ for appellants.

Morris^ Thomas^ and Leslie^ for appellee.

Judgment affirmed.

Ballance y. Fkisbt.

2 Scam. R., 63-65.

Apjpeal from Peoria.

1. Re« inter alias acta—contribution.

2. Where two or more persons are jointly indebted to a third person, either has a right to pay the debt and
call upon his co-debtor for contribution.

S. The receipt of the creditor is evidence of the payment in an action for contribution.

4. The general issue admits the character in wiiich the plaintiff sues ; ex. gr., where the plaintiff sues as admi
nistrator of an intestate.

5. The pleadings before a justice of the peace are ore tenus.

LocKwooD, J.—This was an action of assum2?sit brought originally

before a justice of the j^eace, by L. Bigelow against Ballance, for

money paid to his use. On the death of Bigelow the suit was renewed

in the name of Frisby and Metcalf, as administrators. On the trial ot

the cause in the Circuit Court, it appears, from the evidence, that

Bigelow and one Underhill, having a controversy with Ballance, sub-

mitted their diiFerences to three arbitrators chosen by the parties.

That the arbitration took place, and each of the parties attended ; that

the arbitrators made an award in pursuance of their authority. The
plaintifis below then proved the signature of Dan Stone, one of said

arbitrators, to a receipt, which is as follows, to wit :
" Feb. 11, 1838.

Lewis Bigelow, Isaac Underhill, and Charles Ballance, to Dan Stone,

Dr.—For expenses, travel, and services, in attending arbitration at

Peoria, $150. Received of Lewis Bigelow the above sum of one

hundred and fifty dollars. Feb. 12, 1838. Dan Stone."

To the reading of this receipt in evidence the defendant ob-

jected, which objection was overruled, and the receipt was read as

evidence.

The assignment of errors questions the correctness of the decision

of the court below in permitting the receipt to be given in evidence.

By an examination of the bill of exceptions taken in this cause, it

appears that the only object of the plaintiff below, in offering the
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receipt, was to prove the payment of the money to D. Stone ; other

evidence having been adduced to prove that the plaintiff below and

the defendant were jointly indebted to Dan Stone. Both the plaintiff

and defendant being jointly indebted to D. Stone, either had a right

to pay the money, and call on his co-debtor to repay his moiety of

the debt. To prove the payment, either the verbal or written con-

fession of the person to whom the payment onght to be made, was

priindfacie evidence that the payment had been made. The receipt

was not evidence that the parties were indebted to Stone, and was

not offered for that piirpose. The court below consequently decided

correctly in permitting the receipt, after its execution had been proved,

to be read in evidence. It is also relied for error, that no evidence

was given in the court below, that Frisby and Metcalf were adminis-

trators of Bigelow. No objection was made, on the trial, that they

were not administrators. In actions originally commenced in the

Circuit Court, unless the defendant interposes a plea that the plaintiff

is not administrator, the plaintiff's right to sue in that character is

admitted. In actions originally commenced before a justice of the

peace, the parties do not file written pleadings. The proceedings are

all ore tenus / and consequently the plaintiffs were under no neces-

sity of proving that they were administrators, unless the defendant,

on the trial, objected that they were not administrators.

Judgment affirmed.

Peters and Ballance^ for appellant.

Frisby and Metcalfe for appellees.

Haelaist v. Scott.

2 Scam. R., 65-67.

• Appeal from, St. Clair.

1. On appeal from a J. P. to the Circuit Court, in an action for

a forcible entry and detainer—the power to permit the appeal bond

to be amended is discretionary in the Cii'cnit Court, and its decision

upon the application to amend cannot be reviewed upon writ of error

by the Supreme Court.

2. Upon the dismissal of an appeal in forcible entry and detainer,

the Circuit Court may award a writ of restitution.

Judgment affirmed.

Shields, for appellant.

Lyma/n Trumbull^ for appellee.
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Stout v. McAdams.

2 Scam. R., 67-69.

Error to Fayette.

1. Case for injury to a riparian right.

2. If a dam is constructed by a proprietor of a mill site to such a height as to throw water back upon the

wheel of a proprietor of a mill situate higher upon the stream, so as to obstruct him in the enjoyment of

his riparian right : Case lies for the injury.

3. The first occupant of a mill privilege upon a stream of water does not acquire an exclusive right against

his neighbor who owns a similar site, either above or below him. (a)

4. Instructions which are calculated to mislead a jury ought not to be given by the court. (&)

Wilson, C. J.—The plaintift* below alleges that he is the owner of a

mill on Shoal Creek, and that the defendant has erected a dam on the

same creek, below his mill, and thereby flooded and overflowed his

mill, so as greatly to damage it. The defendant pleaded the general

issue. Several excej)tions are taken to the opinion of the court on

the trial below. The first exception relates to the decision of the

court in admitting the title deeds of the defendant to be read in evi-

dence, and rejecting those of the plaintiff. It does not clearly appear

from the bill of exceptions upon what grounds the court refused to

-permit the plaintifi" to give in evidence liis title to the land on which
his mill was erected ; but as possession is sufficient to entitle the

plaintiff" to maintain his action, and as the correctness or incorrectness

of the rejection of his title papers cannot be determined from the facts

disclosed, we give no opinion on this point.

The instructions which the court gave to the jury, and its refusal

to give such as were asked for by the counsel for the plaintiff", are also

assigned for error. The instructions asked for by the plaintiff" were,
" That if the jury believed from the testimony, that tlie water from

the defendant's mill-dam flooded the wheel of the plaintiff", thej^ are

bound to find for the plaintiff the amount of damages proved to have
l)een sustained by him

;
and that it is immaterial in this case which

party commenced work or finished his mill first, unless they further

believe that the defendant had a right, by prescription or otherwise,

to flood the water as aforesaid." This instruction the court refused to

give, but instructed the jury " That he who first occupies the site and
constructs a mill and dam, will be entitled to the use of as much water

as will turn his wheels, if the privilege will afford it, notwithstandino-

he may, by such occupation, render useless the privilege of another,

either above or below him, upon the same stream ;" and further,

" That upon legal principles every person has an equal right to the

use of the water flowing through his land, and to use it in a reason-
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able manner only ; and if they shall believe from the evidence, that

the defendant used the water in an unreasonable manner, and the

plaintiff is injured by it, then the plaintiif is entitled to such damages

as he may have proved ; but that the law does not afford a remedy

for every trifling inconvenience which another may be put to, by the

reasonable exercise of one's own right." Tlie court also instructed

the jury, " That if they believe from the evidence that the plaintiff

could raise his wheels, so as to avoid the injury occasioned by the

back water, and still employ his head water to every advantage, that

they will find for the defendant ; or if the defendant could use his

privilege to every advantage by lowering his dam or wheel, so as

to lessen or prevent the back water, then for the plaintiff."

The court erred in refusing the instructions asked for, and also in

those which it gave.

There is nothing in the instructions asked for by the plaintiff, that

the defendant can object to; they were pertinent to the case, and

such as the plaintiff liad a legal right to require of the court. There

can be no doubt that every flowing back, or throwing water upon the

land of another, is such an act as entitles the individual injured to his

action ; and although the act of the one person may be in itself law-

ful, yet if in its consequences it necessarily damages the property of

another, the party occasioning the damage is liable to make repara-

tion commensurate to the injury he has caused; as when one man
builds his house so close to another's land, as to throw the water from

the roof of his house upon the land of his neighbor. In this case, the

erection of the house was lawful in itself, but became unlawful by
reason of the injury resulting to another. Upon the same principle,

although the erection of the dam of the defendant was not unlawful

per se, yet, as in its consequences it abridged the rights and damaged

the property of the plaintiff, the defendant is responsible to him for

the consequences.

Most of the instructions which the court gave are inapplicable to the

case, but so far as they do apply, they are wrong. The judge said

that " He who first occupies the site, and completes a mill and dam,"

etc. This is incorrect. By building a mill-dam one does not acquire

any right whatever to overflow the land of his neighbor, wliether his

neighbor has a mill or not. Every one must so use his own property

as not to injure another.

The remainder of the instructions we consider as entirely irrelevant

and inapplicable to the case on trial, and consequently ought not

to have been given, as they were calculated to mislead the jury.

The judgment of the Circuit Court is therefore reversed with costs,

34
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and the case remanded to be retried in conformity with this

opinion.

Judgment reversed.

FoTman and Semjole, for plaintiff.

Cowles, White and Eddy, for defendant.

(a) Cases relating to riparian rights decided by thie Illinois courts : Evans «. Merriweather, 3 Scam. R.,492

;

Plumleigh «. Dawson, 1 Gilm. R., 550 ; Canal Trustees ». Haven, 11 111. R., 557; Middleton v. Pritchard, .3

Scam. R., 519 ; HUl v. Ward, 2 Gilm. R., 285 ; People v. St. Louis, 5 Gilm. R., 351 ; Wilcoxon ». McGhee, 12

m R., 881.

{h) S. P. Baxter v. People, 8 Gilm. R., 368.

"White v. Martin.

2 Scam. R., 69.

Ajypeal from Hancock.

"Wheee, after the hearing of the evidence, arguments of counsel and

the instructions, the court adjourned directing the jury in case they

agreed, to seal their verdict and deliver it to the clerk of the court,

and the jury being unable to agree delivered to the clerk a sealed

paper stating the fact of non-agreement and dispersed, and upon the

opening of the court thereafter the court directed the jury to again

retire and consider of their verdict, the plaintiff consenting and the

defendant objecting—held that the verdict finally agreed upon was

a nullity.

C. Walker^ for appellant.

A. Williams, for appellee.

Judgment reversed.

Adams v. Colton,

2 Scam. R., 71.

Error to Will.

An affidavit which conforms to the statute, entitles a party to a continuance, (a)

The affidavit was in these words :
" R. E. "W. Adams, being duly

sworn, on oath, says, that Joel Jenks is an important witness, on the

part of the above defendant, in the trial of the above cause, and that

he cannot safely proceed to trial without his testimony ; and that he

expects to prove by said Jenks, that said plaintiff was to give said

defendant $150, for one half of the claim mentioned in said defendant's

account of set-off; and this deponent further says, that a subpoena

was issued to the sheriff of DeKalb county, in which Jenks had for-

merly been residing, and this deponent is now informed by the coroner
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of said county, that there is no sheriff in said county, and that he, said

coroner, received the said subpoena, and made search for said Jenks,

but could not find him—he having removed from said county, which

was unknown to said deponent. And this deponent says he knows

of no person whose attendance can be procured at this term of the

court, by whom he can prove said facts, and this deponent further

says, that he expects to be able to procure his attendance at next term,

And this application is not made for delay, but that j ustice may be done."

The Circuit Court overruled an application for a continuance based

upon this affidavit.

Browjo;, J.—This affidavit clearly shows that every requisite of the

statute was complied with, for the purpose of getting the cause con-

tinued. Diligence has been used ; the name and residence of the

witness, and what particular fact to be proved—all these facts appear

in the affidavit, {h)

Judgment reversed.

NewkirTc and Butterfield., for plaintiff.

Osgood, for defendant.

(a) As this may be regarded as the first and leading case as to the right of a party to a continuance of a

cause on account of an absent witness, I append Mr. Butterfield's argument, which shows truly and tersely

what the common law was ; viz.

:

Mr. Biitterfield said, at common law, the questions which arise on a motion for a continuance on account of

the absence of a witness, are

;

1. Is the witness material ?

2. Has the defendant been guilty of laches f

3. Can the witness be procured at the next term ? 8 Johns. Dig., 498 ; 7 Cowen, 869.

Our statute only alters the common law in requiring facts to be set out.

The statutes of the State, relative to. continuance, are in these words :

" And whenever either party shall apply for the continuance of a cause, on account of the absence of tes-

timony, the motion sliall be grounded on the affidavit of the party so applying, or his, her, or their authorized

agent, showing that due diligence has been used to obtain such testimony, or the want of time to obtain it; and
also the name and residence of the witness, or witnesses, and what particular fact or facts the party expects to

prove by such witness or witnesses ; and should the court be satisfied that such evidence would not be material

on the trial of the cause, or if the opposite party will admit the fact or facts stated in the affidavit, the cause

shall not be continued.'"—Cooke's Statutes, page 260, sec. 9.

All of the cases decided upon the construction of this statute, are collated in 2 Scam. R.

(6) " Exceptions taken to opinions or decisions of the Circuit Courts overruUnff motions for continuances

of causes, shall be allowed, and the party excepting may assign for error any opinion so excepted to. "—Cooke's

Stat., 264, sec. 23.

Prior to this statute, motions for continuances on account of absent witnesses, were addressed to the discre-

tion of the inferior tribunal, and the denial of the motion could not be reviewed in the Supreme Couit.

Wann v. McGoon.

2 Scam. R., 74-77.

A2>peal from the Municipal Court of.Alton.

1. If a demurrer to defendant's pleas is sustained and the defen-

dant repleads or amends, he waives his demurrer.
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2. So, if after demurring to a replication, and taking the judgment

of the court thereon, he rejoins to the replication—this constitutes a

waiver of the demurrer,

3. If, on motion of the defendant, a capias ad respondendum is

quashed and the bail bond cancelled or the bail discharged, the

court cannot dismiss the suit, but the capias will be regarded as a

summons.

4. An uncertain plea

—

ex. gr.., a plea of failure of consideration,

which does not, certainly, describe the subject matter of the agreement

between the parties—is bad on demurrer.

5. Duplicity in pleading is a ground of demurrer.

6. Where the consideration of a note was the sale of land, a plea of

failure of the consideration must describe the land.

7. In an action upon a note given for land, a plea alleging that

the plaintiff represented that he had a good title to the land, and that

he had no wife ; and averring that he had no title and had a wife, is

bad for duplicity.

Judgment affirmed.
Cowles and Krurn, for appellants.

Shields and Kcerner^ for appellee.

Bkookbank v. Smith.

2 Scam. R., 78-79.

Error to Bureau.

1. The decision of the Circuit Court granting a new trial cannot be
assigned for error in the Supreme Court.

2. The statute which requires a defendant to bring forward all of his

set-offs in a suit before a justice of the peace, which do not exceed the

jurisdiction of the justice is peremptory ; and if the defendant fails to

make such defence before the J. P., he cannot avail himself of the

Statate for the first time upou the trial of the appeal in the Circuit

Court.

Judgment affirmed.
O. Peters, for plaintiff.

Purjple, for defendant.



DECEMBER TERM, 1839.

Field V. The People ex rel. McClernaud.

Field v. The People ex rel. McCleenand.

2 Scam. R., 79-185.

Aj)peal from Fayette.

1. The principal point decided in this case was, that inasmuch as the respondent, Field, was appointed to office

in 1829, under a constitution which authorized the appointment of a Secretary of State, but was silent as

to the tenure of the office, the secretary held his office " diiriii-g good behavior,'''' and could not be

removed from office by the successor of the governor who appointed him, except for cause, and consequently

that a removal of the respondent from his office, by a succeeding governor, was void.

2. Where a constitution, or statute, creates an office, and is silent as to the term or tenure of the incumbent's

right, the latter holds the office during good hehavior, which is equivalent to a life office, unless cause

of removal is alleged and proved.

3. The constitution of Illinois is to be regarded as a limitation upon the power of the legislative department,

but must be treated as a grant of power, to the judicial and executive 'branches of the State government.

4. The distinction is made, in this cause, between express and iTnplied power.

5. Where a power of appointment to office is expressly Cioni&Lisdi, it does not necessarily imply a power of

removal.

6. Where the constitution is silent as to the fere^re of an office, the legislative department may fix it; but if

that body fail to exercise the authority, the courts will treat the officer as holding " during good ie-

hamor.''''

7. A life office cannot ordinarily exist under our constitution.

8. Legislative constructions of a constitutional principle, although entitled to weight, is not obligatory upon the

courts.

9. Where a constitution confers a general power, everything essential to the exercise of such power is neces-

sarily implied.

10. Where a constitutional provision is plain or clear, construction is a dangerous argument.

11. The Supreme Court of the State, under the constitution, is the supreme arbiter as to all inferior tribunals.

12. Those clauses of the State constitution, of a general character, which confer power upon the legislative and
executive departments of the government, and which distribute the inherent powers of the people amongst
the legislative, executive and judicial departments of the government, are to be regarded simply as de-

claratory of first principles., and directory to the several departments.

The facts were, tliat Field, the respondent, was legally appointed

secretary of the State of Illinois, in the year 1829, and continued to

exercise that office ever since. In August, 1838, Thomas Carlin was
elected Governor of said State, and duly inaugurated as such. On
April 1, 1839, Governor Carlin appointed the relator, McClernand,

Secretary of State. Field declined to surrender the possession of the

office to McClernand, and thereupon McClernand sued out a writ of

quo warranto to test his title to the said office, and the decision of the

inferior court was in his favor.

Judgment reversed.

WaXker^ Butterfield, Field, and Davis, for appellant.

J. B. Thomas^ Douglas, Shields, McGlernand, and

attorney-general Kitchell, for the appellee.
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Conradi v. Evans.

CoxKADi V. Evans.

2 Scam. R., 185-186.

Ajpjpeal from St. Clair.

1. The practice of the court is the law of the court.

2. The Circuit Courts have power to establish rules of practice.

S. In this cause, according to the rule of court, the plea to the action ought to have been filed by the morning

of the third day of court ; instead of this, a demurrer was filed to the declaration ; this demurrer was

regarded as frivolous, and, of coui-se, overruled The court gave judgment for the plaintiffs. The judg-

ment was rendered upon the fourth day of the term. The only answer to the motion for judgment was,

that a plea had been filed on the day preceding, after the overruling of the demurrer, and after the rule to

plead had expired. The court held that leave to replead was necessary.

4. When a demurrer to a declaration is overruled, it is the duty of the defendants to ask leave to plead ; if

they neglect to do so, the Circuit Court may render a judgment upon the demurrer, or one of nil dicit.

5. An illegal plea may be stricken from the files, upon motion.

LocKwooD, J.—This was an action of assumjjsit bronglit in the St.

Clair Circuit Conrt, bj Evans and Dougherty, against Conradi and

Hilgard, on an assigned promissory note. The declaration is in the

usual form. The defendants below demurred specially, and the plain-

tilfs joined in demurrer. After argument in the court below, the

demurrer was overruled and decided to be frivolous ; whereupon the

Circuit Court gave interlocutory judgment for the plaintiff, and

ordered an assessment of damages. Upon the report of the clerk,

final judgment was given for the plaintiffs below, for the sum assessed

by the clerk.

By a bill of exceptions, contained in the record, the following facts

also appear :
" That when this cause was called on, motion of the

attorney for the plaintiffs, for a judgment for a default of plea, on the

fourth day of the term, it was objected by the defendants' counsel,

that there was a plea filed in the ease, the day before. The plaintiffs'

counsel thereupon insisted, that, as the rule of court had not been

complied with, by filing a plea by Wednesday morning, but, instead

thereof, a demurrer, which had been adjudged by the court frivolous,

and that no leave had been granted, to withdraw said demurrer and

file a plea ; it was therefore ordered by the court, that said plea, so

filed without leave, be taken from the files, and considered as no plea,

and that judgment be entered for the plaintiffs as for want of a plea,

or by nil dicitP

The appellants contend, Ist, That leave to file a plea after demurrer,

is of course ; 2d, That a plea having been filed at the calling of the

cause, the court could not give judgment for default of a plea ; and,

3d, That a court cannot direct a plea, which has been regularly filed

in a cause, to be withdrawn from the files.

This court, in the case of Clemson and Waters against the State

Bank of Illinois, decided, that when a plea is filed, the plaintiff either
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replies by taking issue, or setting up new matter in avoidance, or

demurs. If the plaintiff demurs to the defendant's plea, the law

arising in the case is referred to the court ; and if the plea furnishes

no legal defence to the action, the judgment is either interlocutory or

final, according to the nature of the action. The only mode given to

the defendant, to contest the facts set out in the declaration, is by
applying to the court for leave to withdraw the bad plea, and plead

de novo / wdiich application rests in the sound discretion of the court

to grant or refuse. ISTo motion having been made for leave to with-

draw the plea, and plead again, the defendant elected to abide by the

goodness of his plea, and he cannot now assign for error, that the

court ought to have given judgment of respondeat ouster. The prin-

ciples decided in this case, justify the practice pursued in the court

below. The defendants below, not having obtained leave to withdraw

their demurrer, elected to stand by it ; and, of course, their subse-

quently filing a plea, without leave of the court, was irregular, and

the court correctly decided, that it should be taken from the files of

the court.

Shields^ for appellants.

L. Trumlull, for appellees.

Judgment affirmed.

Kinzie v. Chicago.

2 Scam. R., 187.

Appeal from Cooh.

1. A lease made ty a municipal coi-poration unauthenticated by the common seal, is illegal.

2. The mode pointed out in the charter of incorporation, of authenticating a corporate act, must be- strictly

pursued, no substitution is permissible.

3. Where a promissory note was given as the consideration of a lease, and the lease was illegal and void for

want of a seal, a plea setting forth the facts is a bar to the action.

4. This was the case of a lease of wharfing privileges in Chicago.

Smith, J.—This was an action of assumpsit on two promissory notes,

made by Kinzie, and indorsed to the trustees.

The declaration is in the usual form. The defendant, in the Circuit

Court, pleaded nine several pleas, some of which averred special

matter, and a want of consideration, and failure of consideration for

the making of the notes, while others averred a want of power in the

trustees to make two certain leases, for which it is alleged the notes

were given. The fifth plea states, that the notes were given for two
leases, made by the trustees to the defendant, for the wharfing privi-

leges in front of lot No. 1, and twenty feet on the east side of lot 2,
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in block 2, iu the original town of Chicago ; and that the said cases

were illegal, null and , void ; and that, therefore, there was an

entire failure of the whole consideration on which the notes were

founded.

The trustees replied to the first, second, fourth and fifth pleas of the

defendant, by setting out the two leases in hcec veroa / and averred

that the execution and delivery to the defendant of tlieir leases, were

the considerations upon which the notes were given, and for the further

purpose of securing the payment of the rent then due.

To this replication there was a demurrer, and special causes of

demurrer, besides general ones, were assigned.

It does not, however, become important to notice those special

causes, nor to state the other portions of the pleadings in the cause, as

wx apprehend the case will turn on the question of the legality of the

two leases set out in the replication. If those leases are void, then

there can be no doubt that the Circuit Court ought to have rendered

judgment for the defendant on the demurrer.

By the " Act " of February 11th, 1835, " to change the corporate

powers of the town of Chicago,'''' it is declared, that the individuals

therein named, and their successors, shall be a body politic and cor-

porate by the name of the " Trustees of the town of Chicago," and
that they shall have a common seal. The trustees, then, being a

body corporate, the invariable rule is, that such body can act only in

the mode prescribed by the law creating it. This was so held in the

case of Betts v. Menard, decided in this court, December term, 1831.

Testing the execution of the leases by this rule, it will be seen that

these leases are void for want of the corporate seal being affixed to

them. In the mode of execution adopted, it is declared, in phraseo-

logy peculiar to itself in this case, that the parties have "inter-

changeably set their hands and seals in duplicate " to the leases.

The signatures of the trustees follow, and then Ivinzie's signature, to

AA^hose name a seal is attached. No seals are attached to the names
of the trustees ; but a single seal is placed to the left of the signatures

of the trustees.

It is therefore apparent, that it is not the seal of the corporation.

It is neither so declared, nor does it seem so to be, in point of fact.

The mode of assenting to and authenticating acts of a corporate body,

which uses a seal, is to affix the seal, with a declaration that it is the

seal of the corporation, and to verify the act by the signatures of the

president and secretary of the corporation. ^
The law, then, recognizing no other mode of authenticating instru-

ments, like those in question, by the corporation, and being confined
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to this mode, and it not luaving been adopted, it is most certain, that

tlie leases are a nullity, and conferred no rights whatever.

Judgment reversed.

Ora/nt and Scanunon, for appellant.

JFord, for appellees.

The People v. Peakson.

2 Scam. R., 189.

Mandamus.

1. A writ of mandamus lies to compel a Circuit judge to sign and seal a bill of exceptions, which presents tha

true history of tlie facts and exceptions.

2. Where a respondent fails to answer an alternative writ of mandamus, the Supreme Court, upon proof of

serv-ice, will award a peremptory writ.

8. A bill of exceptions should contain all of the facts which the party excepting deems material, and which

were established upon the trial.

4. It is the better practice to prepare a bill of exceptions as the cause proceeds, when the facts are fresh in the

minds of the judge and counseL

5. The signing and sealing of a bill of exceptions is a ministerial act.

6. If a bill of exceptions is true, it is the duty of the judge to sign and seal it.

7. The Supreme Court of Illinois possesses a general supervisory control over all inferior tribunals, and in the

exercise of this power may award a mandamus, or such other common law process as the exigency of the

case demands.

Smith, J.—An alternative mandamus having issued to the judge

of the Seventh Judicial Circuit, and he having made no formal return

to the writ, nor returned the writ itself, but, through the medium of

counsel, filed what purports to be an argument against the power of

this court to take cognizance of the case ; the court are compelled to

treat the case as one in which its authority has been disregarded.

It does not, however, become necessary for the purpose of the

execution of its final order to I'esort to any other mode, than to consi-

der the answer filed as an insufficient compliance with its mandate,

contained in the alternative writ of mandamus heretofore awarded,

and therefore to award a peremptory writ, directing the signing the

bill of exceptions required by the first writ.

If the judge had been of opinion that the bill of exceptions he was

required to sign was objectionable, or contained matter which was

not excepted to, or the same was untruly or incorrectly stated in the

bill, he should have returned the causes of his objections ; and this

court would not compel the signing of a bill, which did not truly state

the facts as they occurred at the trial.

We have looked into the grounds assumed by the judge, in his

argument, and recurred to such cases as have occurred, within our

reach at this time, having a bearing on the power of superior tribunals
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over the duties and acts of inferior ones, and the right of compelling

the execution of duties and acts by writ of raandarrhus. A reference

to some of the 23rincipal ones will be made, to show the principles on

M'liich they have been granted ; and how far they may either bear ou

the present question, or exempt it from their operation. The Supreme

Court of the State of New York has assumed a general supervisory

power over other courts of the State, similar to that of the King's

Bench in England, and they have most generally confined the exercise

of the power to grant writs of Tiiandamus, to clear cases of ministerial

duty. In the case of Wilson v. City of Albany, the judges said that

wherever a discretionary power was vested in an officer, and he had

exercised that discretion, they would not interfere, because they would

not control and they ought not to coerce that discretion.

In Gilbert's case, the court refused to issue a mandamus to require

the Court of Common Pleas to strike out certain conditions, which it

had thought proper to annex to one of its orders. The same court

refused to compel the Court of Common Pleas to hear charges against

a justice of the peace. It has, however, awarded writs of mandamus
against judges of the Common Pleas to compel the signing of bills of

exceptions, in several cases. In Pennsylvania, the Supreme Court

of that State, which is one of general, appellate jurisdiction, has

refused to say whether it will issue, in any case, a Jiiandamus to a

court of common pleas.

Out of twenty applications made to the Supreme Court of the

United States, since its organization, but five have been granted.

Tiiese cases are, United States v. Olmstead, 5 Cranch, 115 ; Livingston

V. Dergenions, 7 Cranch, 577 ; Ex parte Bradstreet, 7 Petei*s, 634

;

ISTew York Insurance Co. v. Wilson, 8 Peters, 291 ; Kendall v. United

States, 12 Peters, 524.

The results to which the court came in these cases are : 1. To issue

a mandamus to a district judge, to execute a decree of his court, in an

admirality case where execution had been delayed on account of the

extraneous interposition of a State law. 2. To proceed to a final

judgment, and not stay proceedings indefinitely. 3. To reinstate a

suit dismissed, on motion, after issue joined, so that the parties might

have final judgment. 4. To sign judgment on the record, where it

had been previously recovered, and entered according to law. 5. To
compel the Postmaster General to enter a credit to individuals,

awarded to them by the solicitor of the United States treasury, in

pursuance of an act of Congress, the act being definite and purely min-

isterial. The principle established by some of these decisions is, that

there must be a suit pending in the court below ; and that the act
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which the inferior court is required to perform, must be ministerial iu

its character, and necessary to the final termination of the cause in

that tribunal. The fifteen cases in which that court refused applica-

tions for writs of mandamus are : United States v. Lawrence, 3 Dal-

las, 42 ; Marbmy v. Madison, 1 Cranch, 137 ; Ex^arU Burr, 9 Wheat.,

529 ; Bank of Columbia v. Swaney, 1 Peters, 567 ; Ex 'parte Crane, 5

Peters, 190 ; Ex parte Roberts, 6 Peters, 216 ; Ex parte Davenport,

6 Peters, 661 ; Ex parte Bradstreet, 8 Peters, 588 ; the same, 4 Peters,

102 ; New York Insurance Co. v. Adams, 9 Peters, 573 ; Postmaster

General v. Trigg, 11 Peters, 173 ; Exparte Story, 12 Peters, 339 ; Poult-

ney v. Lafayette, 12 Peters, 472 ; Ex parte Hennen, 13 Peters, 230.

The principles established in these cases, in regard to this writ, are

these. The Supreme Court will never compel an inferior court, in

which a suit is pending, to do an act relating to either the practice

of the court, or the merits of the case, in regard to which act the

inferior court is invested with a judicial discretion, even if they are

of opinion that the court erred in the exercise of that discretion.

In the case of Bradstreet, which was a rule against a district judge,

to show cause why a unandamus should not issue to compel him to

sign a bill of exceptions, Chief Justice Marshall, who delivered the

unanimous opinion of the court, said, " This is not a case in which a

judge has refused to sign a bill of exceptions. The judge has signed

such a bill as he thinks correct. If the court has granted a rule on

the district judge to sign a bill of exceptions, the judge would have

returned that he had performed that duty. But the object of the rule

is to oblige the judge to sign a particular bill of exceptions, which had

been offered to him.

" The court granted the rule to show cause, and the judge has shown

cause by saying, that he has done all that can be required from him
;

and the bill offered to him is not such a bill as he can sign. Nothing

is more manifest than that the court cannot order him to sign such a

bill of exceptions. The person who offers a bill of exceptions, ought

to present such a one as the judge can sign. The course to be pursued,

is either to endeavor to draw up a bill, by agreement, which the judge

can sign, or to prepare a bill to which there will be no objections, and

present it to the judge." The Chief Justice further observes, " that

there is something in the proceedings which the court caimot sanc-

tion," and remarks on the time and manner of the course pursued in

the case, and then indicates the course which ought to be pursued,

which is not necessary to be detailed.

The principles, however, settled in this case, seem to be, that a

mandamus will be allowed to cause a judge to sign a bill of excep-
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tions ; but that the judge must determine its accuracy, and whether

it correctly recites the points made, and opinions excepted to ; that

he must sign such a one as he believes to be correct and none other

;

that he cannot refuse to sign a bill altogether, but must sign one if

required, in a case where there has been exceptions taken, provide it

is applied for at the proper time. Our statute allowing excep-

tions to the opinion of the court, requires the exception to be

taken at the trial, and declares it shall be the duty of the judge to

allow, and seal, and sign the same. We suppose it would best com-

port with the accuracy and regularity of proceedings, in such cases,

if the practice were to conform to the intentions of the law ; and that

much unnecessary difficulty might be avoided, by reducing, in the

language of the law, the exceptions to " the opinion of the court to

writing, during the progress of the trial," and have it completed while

the transaction was in the memory of all the parties interested. jS'o

difficulty could then occur ; and thus much disagreement would be

avoided. It must, also, be conceded, as settling the rule, that the act

of signing, and approving the bill, is in its nature ministerial, though

a legal discretion is in some measure to be used, in determining the

character of the bill to be signed, inasmuch as it is not every bill

which may be presented, that the judge would be bound to sign.

We see, then, by the character of the cases cited, where this discre-

tion commences, and where it terminates ; to what cases it may be

arranged, and in what it cannot be claimed. In looking into the

present case, it appears the judge has signed a bill of exceptions ; but

the party complains that he has not inserted certain portions of thb

deposition of the witness, which he excluded from being read on the

trial, and to which order of the judge, excluding those portions, he took

the exceptions. Now, had the judge offered explanation of a satis-

factory character, why he could not sign the bill presented, with the

excluded portions of the depositions, nothing would have been more
certain, than that this court would not compel him to sign a bill which

he could not, in his judgment, properly do, in the correct and faithful

discharge of his duties. Had he made a return to the writ, and given

this explanation, as in the case referred to in the Supreme Court of

the United States, of Judge Concklin, we should have said he had

done all that can be required of him.

The law makes him, and properly so, the judge of the propriety and

accuracy of the act he is called on to solemnly verify the truth of, so

that it shall become a part of the record in the cause ; and it is not

for other parties to determine the truth. He acts under the solemni-

ties of an oath, and the strong presumption that he will faithfully and
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lionestly perform his duties. That he will not violate the obligations

imposed on him for their faithful discharge. In the absence of such

a return, with such explanatory reasons for a refusal to sign the bill

of exceptions required by the party, we are bound to award a peremp-

tory mandamus to cause the*signing of the particular bill of excep-

tions exhibited ; and it is awarded accordingly.

Peremjptory writ awarded.
Scammon, for relator.

Pearson^ pro se.
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State v. Evans.

2 Scam. R., 208.

Error to Edgar,

1. In assessing damages for a right of way over private estates for the use of the public, the benefits arising

out of the construction of a public work, as contra-distinguished from its mere location, may be set off

against the value of the land taken.

2. The benefit which may be set off, must be to the land taken, and not the increased value given to private

lands generally, arising out of the location and construction of a great public werk, or a system of public

Improvement.

Wilson, C. J.—Under the Internal Improvement law, Alexander,

as one of tlie commissioners of tlie board of public works, located a

railroad over the land of John Evans ; and upon a claim for damages,

made by Evans, on acconnt of the construction of the road over his

land, a trial was had to ascertain the amount of damages Evans was

entitled to recover, under the provisions of the act of 1833, " Concern-

ing the Right of WayP On the trial a question arose, as to the rule

by which the jury should be governed, in assessing the damages of

the claimant. The commissioner offered to prove the enhanced value

of the land and timber of the claimant, by reason of the location of

the road through his land. This evidence the court rejected, and

decided tliat the proper question to be put to the witness, was, " Is

the injury done to the land and timber of the claimant, by the con-

struction of the road, greater than the benefit, and if so, how much ?"

The court also decided, " that the supposed enhanced value of the

land, by the location of the road, was not to be taken into the

account." To this opinion the agent of the State excepted.

Upon a view of the whole of this case we are of opinion that the

decision of the court was correct. The law authorizing the taking of

the land of an individual, by authority of the State, for the construc-

M2
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tion of a road or other public works, provides, that wlien the

damages claimed by the owner of the land cannot be agreed uj^ou by

him and the agent of the State, that the same shall be assessed by

three householders ; and if their decision is not satisfactory, either

party may take an appeal to the Circuit Court. / The criterion of

damages is the same in either mode of assessment, and is clearly

pointed out by the oath required to be taken by the assessors, which

is, " that they shall assess the damages which they shall believe such

owner or owners will sustain, over and above the additional value

which such land will derive from the construction of such road."

According to this oath, it will be perceived that the assessors are to

take into consideration the probable increase of value that will accrue

to the land of the claimant from the construction of the road. It is

not the benefit that will accrue from the location of the road, that

they are to inquire into. It is the benefit which will result from its

construction, that they are to ascertain.

The law does not contemplate so improbable a contingency as that

the mere survey or location of a road, that may never be made, will

enhance the value of land contiguous to it.

By the appropriation of the land of an individual to the use of the

public, under the Internal Improvement law, and the law " Concern-

ing the liight of Way,''^ the land thus taken becomes vested in the

State upon payment of the damages ; and the original owner is from

thenceforth divested of all right and title to the land. In justice, and

in law, therefore, he should receive full compensation ; the measure

of which would be, not merely the value of the land of which he has

been deprived, but, also, all damage which may result from the appro-

priation and use of his land, by the State ; such, for example, as the

breaking up or destruction of a convenient arrangement of his farm,

or the necessity of additional fencing, etc. In short, every injury

and inconvenience sustained by the claimant, constitutes an item of

the aggregate amount of damage which he is entitled to recover.

On the other hand, it is with equal justice required that the addi-

tional value that may be given to the land of an individual, by the

construction of a public road or canal over it, shall be taken into con-

sideration, and if it is believed by the assessors to be equal to or

greater than the estimated damage the owner will sustain by reason

of the construction of the road, etc., he will, in that event, be entitled

to recover nothing:. But if the enhanced value of the land retained

shall fall short of the damage incurred by the owner, then he will be

entitled to the difierence between the injury sustained, on the one

hand, and the benefit received on the other.
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Tliis rule, prescribed by law, for the assessment of damages, when
private property is taken for the use of the public, is an equitable one.

The immediate benefit the individual may derive is offset against the

injury inflicted. . It has been contended, however, that the increased

value which the system of Internal Improvements was supposed to

give to lands generally, should also be taken into consideration, and

offset against the damages sustained by the appropriation of private

property for public use ; but such a rule would be unjust and partial.

If an additional value is given to all tlie lands in the country by the

Internal Improvement system, the benefit is, and should be common,
inasmuch as it is acquired at the common expense ; but this would

not be the case, if one man is required to give up a portion of his land

for this general advantage, in addition to the payment of his propor-

tion of the expense of the system.

Zinder, for plaintiff.

FicMin, for defendant.

Judgment affirmed.

Spraggins v. Houghton.

2 Scam. R., 211-215. \

Aj[ypeal from Jo Daviess.

Where the Supreme Court have reason to believe that a cause brought before it is fictitious, they wiU require

the production of proof that it is a hona fide suit, involving private rights.

A MOTION was made by the appellant to dismiss the original action

because it was a fictitious one.

The following order was made upon the motion by

Smith, J.—For these causes, and upon the authority of the case

of Shields v. McConnell, which has been dismissed at the present

term, upon the ground of being a feigned case, the motion of the

appellant is continued until the next term ; and, in the meantime, it

is further ordered that the parties to this suit produce and file in open

court, on the first day of the next term thereof, authentic documentary

evidence, where the same exists, of the facts stated in the agreed case,

and of all other facts therein, which do not so exist on paper, but of

which oral proof may be had, and that they at the same time produce

and file written depositions of competent persons to the truth thereof;

and that, in default thereof, this cause be remanded to the Circuit

Court of Jo Daviess county, with directions to that court to vacate

the judgment entered therein, and to dismiss the same, each party

paying his own costs.
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Ellett V. Todd.

2 Scam. R., 214-215.

Appeal from the Ifunidpal Court of Alton.

Where a party is prevented from performing a contract because of

the willful or negligent conduct of his adversary, he may recover the

damages sustained thereby, though nothing has been done under the

contract except making preparations to execute it.

Judgment affirmed.

Cowles and Krum^ for appellant,

Q. T. M. Davis^ for appellees.

Mastin v. Tonceat.

2 Scam. R., 216-217.

Error to Schuyler.

"Where a plaintiff declares in assumpsit upon a contract made
between the defendant and himself, whereby the defendant was, for

a consideration, to deliver the plaintiff the pork of nineteen hogs—and

upon the trial it was proved that the contract was to deliver all of the

pork the defendant could spare—held^ a fatal variance.

Judgment reversed.

Richardson and Maxwell^ for plaintiff.

Logan^ Baker and Semple^ for defendant.

Kimball v. Kent.

2 Scam. R., 217-218.

Error to La Salle.

1. Where a declaration is filed ten days before the return term of

the process, but the plaintiff omitted to file therewith a copy of instru-

ment or account sued on, and the cause was continued to a subse-

quent term, at which time the cause was dismissed because of the

omission to file the copy of the cause of action

—

held, this was error,

2. In order to justify the dismissal of a cause for a neglect to attach

to the declaration a copy of the cause of action, in suits ex contractu,

the defendant must first take a rule upon the plaintiff to comply with

the statute. Judgment reversed.

Spring, for plaintiff.

Peters, for defendant.

85
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Thornton v. Henry's Heira.

Thornton v. Heney's Heers.

2 Scam. R., 218-221.

Err&r to Shelby.

1. Part performance of a parol contract for the sale of land, withdraws the case from the operation of the sta-

tute of frauds, (a)

2. Payment of the purchase, and delivery of the title deeds and possession, are decisive as acts of part per-

formance.

8. Semble. The statute of frauds must be specially relied upon in an equity cause where a parol contract for

the sale of land is sought to be enforced, if either party resists the right under the statute. (6)

4. A guardian ad litem for infant defendants, should deny the allegations of a bill in equity exhibited

agaiost his wards.

5. If the guardian admits the allegations of the bUl, ordinarily the court will set aside, or treat as a nullity, the

answer, (c)

6. But where, upon the final hearing of an equity cause, it appears that the bill is true, weight will be attached

to the admissions of the answer, when the equities are with the complainant upon the whole record ; at

least the Supreme Court will not reverse a just decree for this error of the guardian and court below.

LocKwooD, J.—William F. Thornton filed a bill in chancery in tlie

Shelby Circuit Court, setting forth in substance, that on the 6th day

of February, 1836, the said Thornton and James B. Henry, since

deceased, entered into a bargain for the sale and purchase of lot IS'o.

3. in Block ISTo. 6, in the town of Shelbyville, whereby said Henry
sold, and agreed to convey, to said Thornton said lot, and to give him
a warranty deed for the same. That said Thornton was to give, and
did give and pay said Henry therefor, the sum of fifty dollars, in full

consideration for said lot. That at the time of the sale and payment
for said lot, said Thornton took possession (by consent and direction

of said Henry) of said lot, and also of the title deeds to the same, and

now has possession thereof. That said sale was by a verbal agree-

ment, and not in writing, but that the title deeds were given up to

said Thornton, to enable him to fill out a deed to himself; but the

said deed was neglected to be made for a few days, and in the mean-
time the said Henry died, without executing any deed for the lot.

That Sophia Henry, the wife of said James B. Henry, was adminis-

tratrix, and James W. Vaughan administrator of his estate, and that

the other defendants were the children, and infant heirs of said

Henry. The bill prays that a guardian ad litem be appointed for the

infant heirs, and that a decree be made, requiring the defendants to

execute a deed for the lot of land, and for such other relief as said

Thornton may be entitled to.

Subsequently to the return of the summons duly served on all the

defendants, a default was entered against Yaughan and Sophia Henry,
the wife of the said James B. Henry, for want of a plea ; and at the

same time a guardian ad litem was appointed for the infant defendants,

who answered that the facts set forth in the said bill are true ; and that

they have nothing to say why a decree should not be made as prayed
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for in the bill. The cause being brought to a hearing in the court

below, that court decided that, as the bill is predicated upon a verbal

contract only, for the sale of land, that the bill be dismissed, and that

the defendants recover of the complainant their costs, etc. The assign-

ment of errors questions tlie correctness of this decision. The decision of

the court below assumes the broad ground, that no acts of the parties

can take a parol sale of land out of the operation of the statute of

frauds, and that the parties cannot waive the statute. Without enter-

ing into the various and contradictory decisions of the English and

American courts on the subject of what acts will take a parol con-

tract for the sale of land out of the statute, there is no doubt but the

current of decisions in both countries sustain the doctrine, that

delivery of possession and part perlbrmance, as the payment of the

purchase money, and making improvements, will take the case out of

the statute. It has, also, been repeatedly decided in the English

courts, that a party, to avail himself of the statute of frauds, must

plead it, or rely on it in some form. We are consequently of opinion,

that the com-t erred in dismissing the bill, on the ground that the bill

only sets out a parol contract. In this case the bill alleges that the

whole of the purchase money for the lot had been paid ; that the pos-

session of the lot was taken by Tliornton, by the consent of Henry,

and the title deeds were delivered to Thornton to enable him to make
out a warranty deed for the lot.

If all these acts, together with the consent of the defendants that a

decree be made in favor of the plaintiff, are not sufficient to take a

case out of the operation of the statute of frauds, we are at a loss to

conceive of a case where it would be proper. It is too late to say,

that no parol contract for the sale of lands can be specifically enforced

by a court of equity. Such a decision converts the statute of frauds

into an engine of fraud. The court below, sitting as a court of

chancery, being the general guardian of infants, if it had deemed it

advisable, in order more effectually to protect the interests of the

infants, might, doubtless, have set aside the answer of the guardian,

and directed him to put in an answer requiring the plaintiff to prove

the facts set out in his bill. This, we conceive, is all, under the cir-

cumstances of this case, that the court below could do, and all that

justice required.

The judgment is reversed, and the cause remanded, with instruc-

tions to i^roceed and render a decree for complainant, or at the dis-

cretion of the court below, set aside the answer, and proceed accord-

ing to the proof to be exhibited. No costs are given to either

party.
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Smith, J.—As the statute of frauds was not relied on in this case

bj the defendants, I concur in the judgment of reversal, without ex-

pressing any definite opinion on the construction to be given to the

statute of frauds.

Deci'ee reversed.

Fields Gregory and Eddy^ for plaintiff.

Levi Davis, for defendants.

(a) S. P. Updike «. Armstrong, 8 Scam. R., 564; Shirley v. Spencer, 4 Gilm. R., 600; Hawldna «. Hunt, 14

111. R., 43.

(&) S. P. Kinzie v. Penrose, 2 Scam. R., 521 ; Tarleton v. Vietes, 1 Gilm. R., 471 ; Switzer v. Sidles, 3 ibid.

529 : Dyer t. Martin, 4 Scam. R., 151.

(0) S. P. 3 John. Ch. R., 367 ; 8 Ohio R., 355 ; 8 Peters' R., 128.

Calhotln V. Webster.

2 Scam. R., 221-222.

Error to Sangamon.

1. TVheee a term intervenes between the test and return day of

original process, the writ is a nullity.

2. "Writ issued November 6, 1839, return day " third Monday of
Noverrdier next,'''' the process is void.

3. A default rendered upon void process will be reversed.

Judgment reversed.

J. B. Thomas, for plaintiff.

A. Campbell, for defendants.

IsTye v. "Weight.

2 Scam. R.j 222-223.

Appeal from Brown.

1. A PLEA is a waiver of a demurrer precedently filed to a decla-

ration.

2. But the record must certainly show a disposition of the demurrer
—^the mere recital of an issue to the country is no waiver.

Judgment reversed.

S. A. Douglas, for appellant.

S. T. LogoM, for appellee.
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Mason v. Finch. State v. Wilson.

Mason v. Finch.

2 Scam. R., 223-225.

Error to Madison.

1. The Municipal Court of the City of Alton was organized in 1837

;

in 1839 the law establishing said court was repealed, and the undis-

posed of business of said court was transferred for final disposition to

the Circuit Court of Madison county. Prior to the repealing act,

Finch recovered a judgment against Mason in said Municipal Court,

which was unexecuted at the date of said repeal ; the said Circuit

Court awarded an execution upon said j udgment

—

field., that the execu-

tion was regular.

2. In construing statutes, courts are to look at the language of the

whole act, and if they find, in any particular clause, an expression

not so large and extensive in its import as those used in other parts

of the statute, if, upon a view of the whole act, they can collect, from

the more large and extensive expressions, used in other parts, the real

intention of the legislature, it is their duty give effect to the larger

expressions.

Judgment affirmed.
Cowles and Krum, for plaintiff.

W. Martin^ for defendant.

State v. Wilson.

2 Scam. R., 225-226.

Erroir to Vermilioii.

1. The court is bound to give instructions in the language used by the counsel asWng them, if the instruction

is in conformity with the law.

2. But if the instruction, as prayed for, is calculated to mislead the jury, the court may give an additional in-

struction, explanatory of the original

3. Where, upon the whole record, it appears that justice has been done, the Supreme Court will not reverse

the judgment, simply because the court below has not performed its duty in instructing the jury.

4. Rule as to assessment of damages for right of way over private estates.

Wilson, C. J.—This was a proceeding had under the act of 1833,

" Concerning the RigTit of Way^'' etc. The land of "Wilson had been

taken by the agent of the State, to make a railroad over it ; and upon a

trial in the Circuit Court, to ascertain the damages which Wilson, the

claimant, was entitled to recover, the counsel for the State moved the

court to instruct the jury, " That they, in assessing the claimant's

damages, were to take into consideration the additional value said

land would derive from the location and construction of said

road ; and if it exceeded the damages done by said road's passing
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through said land, then the jnry should find in favor of the State, and

allow to said Wilson nothing." Tliis instruction the court refused t^

give, but gave the following instruction :
" The rise of the proper! •

consequent upon the adoption of the system of internal improvemen

and the survey and location of the road, is not to be taken into t

consideration of the jury, but they are only to take into consideration

the damages the land will sustain, over and above the additional value

by the construction of the road." The instruction asked for was in

exact conformity with the law, and ought to have been given as asked.

Counsel have a right to require of the court to give an instruction as

asked, when the same is in conformity with the law ; and if, in the

opinion of the court, the jury may not fully comprehend, or may be

misled by such instruction, unless explained, it is then the province of

the court to give such additional instructions or explanations, as may
obviate the danger of misapprehension on the part of the jury. This

practice has not been strictly pursued in this case, but the de23arture

from it, as we are inclined to think, has been too slight to justify a

reversal of the cause
;
particularly as no injustice appears to have

been done. The instruction which the court gave was correct, and

although not in the language asked for, it was substantially, and in

its legal import, the same. That portion of the instruction of the

court which excludes from the consideration of the jury, in estimating

the damages of the claimant, the enhanced value of his land in conse-

quence of the adoption of the internal improvement system, was not

asked for, nor is its application perceived as the case is presented in

the record. The instruction, however, is correct ; and the presump-

tion is, that it was rendered proper by the reverse of the proposition

having been assumed and urged by counsel ; and under no circum-

stances of the case could it work injustice.

Judgment ajfirmed.

Linder, for plaintiff.

Ficklin^ for defendant.

Galusha v. Buttekfield.

2 Scam. R., 227-228.

Err(yr to Cook.

1. In replevin the plea of non cepit puts in issue the taking of the

goods and chattels in the prior proceedings mentioned, and not the

title of the parties.

2. When the court is held at a tiTne unauthorized by law, its judg-

ments are coram non judice.
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3. A7here the inferior court has jurisdiction of the cause, but pro-

ceed to try it at a time unauthorized by hiw, its judgment will be

reversed and the cause remanded for new action.

Judgment reversed.

Spring^ Strode and Bracliett^ for plaintiff.

Morris and Butterfield^ for defendants.

HoLCOMB -y. Illinois and Michigan Canal.

2 Scam. R., 228-231.

Error to Will.

1. Where relevant and pertinent questions are propounded to a witness, it is erroneous for the inferior court to

refuse to permit an answer thereto, and a bill of exceptions lies.

2. Where parties, by their counsel, agree that certain evidence shall be received upon the trial of a cause, it is

error if the court reject it when offered.

8. Where a corporation is sued, the reports of its officers are evidence against them, if accurate and

authentic.

4. Where an action of covenant is brought, and the defendants plead non eat facMm, and verify their plea by

afBdavit, the anua as to the execution of the covenant is upon the plaintiff, and evidence tending to prove

the execution of the agreement which contains the covenant, is admissible.

5. The power of a corporate body to make a contract cannot be questioned under the plea of non est factum,

in an action of covenant.

6. The Circuit, or other inferior court, cannot compel a plaintiff to become nonsuited ; in other words, a com-

PCLSORT nonsuit is not allowable.

7. If a corporate body has not provided a common seal, but have allowed their chief officer to affix his private

seal as evidence of a contract, this is binding upon the corporation.

The facts were as follows, as shown by the bill of exceptions which

is recited at large, with the exception of the covenant (which was a

contract for hire and reward to perform certain work and labor, by
the plaintiff, for the defendant).

" Be it remembered that the above cause came on for trial, a jury

being empannelled for that purpose ; upon which the plaintiff offered

to read as the first evidence, an instrument of which the following is

a copy :
' Articles of agreement made and entered into this third day

of December, a.d. 1836, by and between Zephaniah Holcomb of the

one part, and the board of commissioners of the Illinois and Michigan

Canal of the other part, witnesseth, etc.

(The particular covenants are omitted.)
"

' In witness whereof the said parties have hereunto set their

hands, and affixed their seals, at Chicago, this third day of December)

A. D. 1S3G. " ' Zephaniah Holcomu. [Seal.]

,
" ' Signed, sealed, and

delivered in presence of

" ' W. B. Archer, Acting Com.'' [Seal.]
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" To the reading of which defendants objected, which objection is

sustained, and the instrument not permitted to be read as evidence

under the plaintiff's declaration.

" The plaintiff then called and had sworn as a witness, Joel Man-
ning, and asked this question :

' "Were you the secretary of the Canal

Board of the Illinois and Michigan Canal, in 1836 V which question was

objected to by the defendants, and sustained by the court. The
j)laintiif then asked witness :

' "Was "William B. Archer, in 1836, the

acting commissioner of the Illinois and Michigan Canal?' objected to

by defendants, and sustained by the com-t. The plaintiff then asked

witness :
' Had the board of commissioners of the Illinois and Michi-

gan Canal, on the third of December, 1836, at the date of this instru-

ment (holding it up), any corporate seal?' objected to by defen-

dants, and sustained by the court. !Next question by plaintiff :
' Is

that (holding it, the instrument, up) the handwriting of "William B.

Archer?' objected to by defendants, and sustained by the court.

The plaintiff then asked witness :
' "Was the contract marked " A,"

and shown to the witness, executed in the presence of the witness or

not?' objected to by defendants, and sustained by the court. The

plaintiff then asked the witness :
' Do you know how or in what

manner the board of commissioners of the Illinois and Michigan

Canal executed, signed, and sealed their contracts or covenants in

1836 ?' objected to by defendants, and sustained by the court. IsText

question by plaintiff :
' If so, whether the contract shown to you and

marked " A," and being the contract declared on, is signed and

sealed in the same manner as others in 1836, by the board ?' objected

to by defendants, and sustained by the court. The plaintiff then asked

witness :
' Do you know whether any payment was made by the said

defendants to the said plaintiff, for work done under said contract ?'

objected to by defendants, and sustained by the court. The plaintiff

next called Jacob Fry, and had him sworn as a witness, and put to

him this question :
' Are you now the acting commissioner of the

board of commissioners of the Illinos and Michigan Canal T objected

to by the defendants, and the objection sustained by the court. The

plaintiff then asked the witness :
' Have the board of commissioners

of the Illinois and Michigan Canal any corporate or common seal ?'

objected to by defendants, and which objection is sustained by the

court. The plaintiff then called Joel Manning, and asked witness

this question :
' Did you obtain that pamphlet (holding up a pamph-

let with the names of G. S. Hubbard, "William B. Archer, and "Wil-

liam F. Thornton attached to it) from the canal office ?' objected to

by defendants, and sustained by the court. Plaintiff then again
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called Jacob Fry, and asked liim :
' Do you know William B. Archer's

handwriting, and if you do, look upon the paper marked " A," and

say if it be William B. Archer's handwriting V objected to by defen-

dants, and sustained by the court. The plaintifi' then asked witness :

' Whether said Archer was the acting commissioner of the Illinois and

Michigan Canal on the third day of December, 1836 V objected to by

defendants, and sustained by the court. The plaintiff then again

offered to read the said contract claimed to be the one declared on, in

evidence to the jury, to which reading the defendants objected, and

which objection was sustained by the court.

" The plaintiff then having stated he had no evidence except as

offered, and was through with his case, the defendants then and there

moved the court to nonsuit the plaintiff; which motion was sustained.

To all of which above decisions of the court, the plaintiff excepts, and

prays the court to sign and seal this bill of exceptions, which is done

in open court, this 13th day of April, 1838.

"John Pearson, [Seal.]

" Judge of the 1th Judicial GirouitP

Judgment reversed lopon all of the points made hy the hill

of exceptions.

Butterfield and Collins, for plaintiff.

Ja/mes Turney, for defendants.

Jackson v. The Peiople.

2 Scam. R., 231-233.

Error to Maocyupi/n.

Case of tigamy—hoth marriages solemnized in Illinois.

1. The license of the clerk, and the certificate of the officer or

minister who solemnized the marriage is evidence of the relation of

husband and wife, if properly authenticated.

2. Oral testimony is admissible to prove a marriage in fact, without

resorting to record evidence.

Conmction ajjirm>ed.

McDougall, for plaintiff.

Kitchelly attorney-general, for defendants.
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MiLLEK V. The People.

2 Scam. R., 233-236.

Error to Cooh.

Indictment for having in possession Instruments with which to forge the current coin of the United States.

1. An indictment is sufficiently technical which sets forth the offence, in the language of our crkninal code, or

in such a clear manner as to enable the defendant to plead a former acquittal or conviction in bar to a

second prosecution.

2. An indictment for having in possession instruments or apparatus used for forging coin, etc., need not allege

the intent to be felonious : it is sufBcient to aver that the defendant knowingly, and without lawful ex-

cuse, had and maintained such possession.

8. The precedent in this cause approved.

The indictment was in these words

:

,

" State of Illinois, Cook County, ss.

"The grand jurors chosen, selected, and sworn, in and for the

county of Cook, in the name and by the authority of the people of

the State of Illinois, upon their oaths present, that John B. Miller,

late of said county, on the first day of December, in the year of our

Lord one thousand eight hundred and thirty-seven, in the county

aforesaid, one press for coinage, made of iron, otherwise called a 'bogus

press ;' one edging tool, made of iron and steel, adapted and intended

for the working of coin round the edges, with grainings, apparently

resembling those on the edges of coin then and now current in the

State aforesaid, to wit, Mexican dollars ; one die, made of steel, in

and upon which then and there were made and impressed the figure,

resemblance, and similitude of one of the sides, to wit, the eagle side

of the coin then and now current within the State aforesaid, to wit,

a Mexican dollar ; one other die, made of steel, in and upon which

then and there were made and impressed the figure, resemblance and

similitude, to wit, the reverse of the eagle side of the coin then and

now current within the State of Illinois, called a Mexican dollar ; two

crucibles made of clay and sand, made use of in counterfeiting the

coin then and now current within the State aforesaid, to wit, Mexican

dollars, without lawful excuse ;—then and there knowingly had in

his possession, contrary to the form of the statute in such case made
and provided, and against the peace and dignity of the same people

of the State of Illinois.

• " And the same grand jurors, chosen, selected, and sworn, in and

for the county aforesaid, in the name and by the authority aforesaid,

upon their oaths aforesaid, do further present that John B. Miller,

late of said county, on the first day of December, in the year of our

Lord one tl ion sand eight hundred and thirty-seven, in the county

aforesaid, one press for coinage, made of iron ; one edging tool, made
of iron and steel, adapted and intended for the working of com round
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the edges, with grainings, apparently resembling those on the edges

of coin then and now current within the State aforesaid, to wit, Mexi-

can dollars ; one die, made of steel, in and upon which then and there

were made and impressed the figure, resemblance, and similitude of

one of the sides, to wit, the eagle side of coin then and now current

within the State aforesaid, to wit, Mexican dollars ; one other die,

made of steel, in and upon which then and there were made and im-

pressed the figure, resemblance, and similitude of one op the sides, to

wit, the reverse of the eagle side of coin then and now current within

the State of Illinois, called Mexican dollars ; two crucibles, made of

sand and clay, made use of in counterfeiting the coin then and now
current within the State aforesaid, called Mexican dollars, then and

there knowingly and unlawfully had in his custody and possession,

contrary to the form of the statute in such case made and provided,

and against the peace and dignity of the same people of the State of

Illinois."

" A. Huntington, Staters Attorney."

Strode, Grant and Scammon, for plaintiff.

Onley, attorney-general, for defendants.

Conviction affijrmed.

Dormandy v. State Bank of Illinois.

2 Scam. R., 236-245.

Error to Sangamon.

Assumpsit against a bank to recover the bills of the bank, destroyed by fire while in the hands of the holder.

Demurrer to evidence.

1. The question as to the loss of a written or printed instrument, with a view to proof of the existence and con-

tents thereof, is for the court, and not the jury.

2. It is error to permit a plaintiff to be sworn and give his testimony to a jury, in an action upon a lost in-

strument.

3. No notice to the maker of an instrument, of its loss, is necessary, in order to entitle the holder to a recovery

of its contents.

4. A demurrer to evidence must state the facts, and not merely the evidence tending to prove them.

5. When the defendant demurs to the plaintiiT's evidence, the former cannot compel the latter to join in tho

demurrer, unless he distinctly admits upon the record every fact and every conclusion which the plaintifl''3

evidence proves, or tends to prove. In other words, a demurrer to evidence admits not only facts, but in.

ferences from the admitted facts.

6. Where the defendant, in demurring to the plaintiff's evidence, does not distinctly admit the facts and infe-

rences deducible therefrom, and yet obtains judgment upon his demurrer, the adjudication will be reversed,

and the cause remanded for further proceedings.

The bill of exceptions was in these words, viz.

:

" Be it remembered, that on the trial of this cause, the plaintiff

proved that he had in possession, on the sixth day of June, 1839, six
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or eight one hundred dollar bank bills, and other bank bills, amount-

ing in all to eight hundred or one thousand dollars ; that five or six of

the hundred dollar bills were on the State Bank of Illinois, or some

of its branches, and two of the one hundred dollar bills were proved

to have been on one of the branches, and some of the small notes,

amounting to about forty-five dollars, were on the State Bank or its

branches ; tl^t this monej was in a pocket-book ; that the branch

notes were payable at a branch, signed by the president of the State

Bank, and countersigned by the cashier, and indorsed on the back by
the cashier of the branch, payable to bearer.

" He further proved that he occupied a house in Springfield, the

front room of which was used as a shop, the next room as a bed-room,

and the next as a sitting-room, and the last back shed as a kitchen or

lumber room. He further proved, that on the night of the sixth of

June, two persons were called to come to Dormady's house, one called

by Mrs. Dormady, the other by another person. When they got

there they saw there had been a fire in the northwest corner of the

sitting-room ; that the fire had been put out, but the boards were yet

warm ; that the fire had burned or scorched the siding or weather-

boarding of the room, about four feet high, and from eighteen inches

to two feet wide, and some of the floor, which was of loose boards,

had been torn up, and that some pieces of a cigar-box were burnt

through, which had been under the floor ; that there was a hole burnt

through the weather-boarding (the weather-boarding of the next house

being on that side of the wall of the room), through which he could

have thrust his hand, and that there were two other smaller holes

burnt through, one above and one "below ; that there was a candle

stand, which had been scorched on the top, about seven inches long,

by three inches wide, and one of the feet burnt partially off; that

plaintiff's wife was in her bare feet, bringing in water ; that the plain-

tiff appeared to be insane, and had something clasped in his hand,

which was afterward seen to be the end of a pocket-book, contain-

ing the ends of nine one hundred dollar bank notes, and some smaller

notes, six of which ends of notes were proven to be of the same

engraving with the ends of the hundred dollar notes, issued by the

defendants, and one end of a five dollar note, to be like the engraving

of the five dollar note issued by the defendants ; that the ends of

the hundred dollar notes were pressed down to the pocket-book

smoothly, and the smaller bills, lying on top, not pressed down.
" The plaintiff further proved, that one of the witnesses picked up,

in the room where the fire had been, a small piece of what he took to

be burnt leather, and which looked like the corner of a pocket-book,
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and, on opening it, saw some light ashes, which looked like the ashes

of burnt bank paper.

" Plaintiff further proved, that he applied to Col. Mather, president

of the bank, to know whether we would j)aj the amount of the ends

of the notes, or give other bills, and he replied no.

" It further appeared, from the evidence, that the ends shown as the

ends of the notes, were nothing more than the engraving on the ends
;

and that there was no part of the number, date, names, or any part of

the notes necessary for the notes to be paid at bank ; but that those

ends of the notes might all be taken off, and still have the complete

note which would be paid at the bank. Plaintiff further proved, that,

on the evening of the said sixth of June, the plaintiff took and paid

for his passage to St. Louis in the stage which was to start next morn-
ing. It was also proved, that he had in his hand the end of the pocket-

book, which was burnt at one end, containing the ends of the bills,

which were also burnt in the same manner as the pocket-book, except

that the snuill notes on the top were burnt further in, and were

crumbled to ashes, which w^ere five dollar notes ; and that, when he

opened his hand, there were new ashes in it, and his hand was dirty

with ashes, as was the pocket-book also ; further, that the cinders,

from the burnt edge of tbe pocket-book, stuck out from one-eighth to

half an inch ; further, that the end of the pocket-book was like the

one in which the money was seen in the afternoon of that day, and

witness believed it to be the same.

" It was further proved, that two one hundred dollar notes, payable

at the branch of the State bank, were delivered by the teller of the

bank, at the counter of the bank, to the plaintiff, by way of an

exchange for other notes, on the same day the witness saw the money
in the pocket-book ; and also, that plaintiff had previously, on the

same day, got from the bank two one hundred dollar notes on the

bank of Kentucky. It was also proved, that the floor of the room

where the fire had been did not reach the wall by four inches.

" The end of the pocket-book, and the ends of the notes described,

were produced in evidence. It was also proved, the time the witness

came in, when the fire was put out, was a quarter past twelve o'clock

;

and the said defendants, admitting the truth of the facts, as above

proved, and all inferences properly to be drawn from them, say that

the said testimony is not sufficient in law to enable said plaintiff to

have and maintain his said action, and recover ^ against the said

defendants herein, wherefore they pray judgment, etc.

" Logan and Balcer, for defendants."
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SivnxH, J.—This was an action of assumpsit brought to recover the

amount of certain notes of the bank, of which the plaintiff was pos-

sessed, alleged to have been casually destroyed by fire, wliile he was

the owner thereof. The case is brought to this court by writ of error.

Tlie questions presented for consideration here, arise out of exceptions

taken to the opinion of the Circuit Court, on the offer to introduce

certain testimony by the plaintiff, which was rejected by the court,

and such as arise on a demurrer to evidence.

This is the first time any question has arisen in this court on a

demurrer to evidence
; and it may, therefore, be necessary to be more

minute in the examination bestowed on the case, than if such ques-

tions had been heretofore considered.

Its origin and early use in courts of justice we will not attempt to

trace ; because it would, perhaps, be of no particular use in the deter-

mination of the questions under consideration.

It is said the practice has, on many occasions, been much misunder-

stood ;
and that courts will be extremely liberal in inferences where

the party, by demurring, takes the question from the proper tribunal

;

and that it is a course of practice, generally speaking, not calculated

to promote the ends of justice, and is liable to much abuse. As early

as the time of Mr. Justice Blackstone, it had, in a great measure, been

disused, because of the more frequent exercise of the discretionary

powers of the courts, in granting new trials. If by a demurrer to

evidence, it is understood to be its sole object to refer to the court the

decision of the law arising on the facts, those facts being already

admitted and clearly ascertained, and nothing remaining but for the

court to apply the law, as in an agreed case, then we see no strong

objection to the practice ; but such certainly has not always been the

case, for it seems to have been frequently much misunderstood, and

to have been attempted to be greatly extended beyond such a rule.

Having promised thus much, the c^uestions arising out of the

demurrer and exceptions taken during the progress of the cause will

be examined.

At the trial below upon the general issue, the plaintiff, after having

by evidence established his possession of the bank bills, on the after-

noon of the day of the alleged destruction of the bills by fire, offered

to introduce his own testimony to prove the destruction and loss, for

the purpose of admitting secondary evidence, by parol, of their

contents.

The court decided that he could not testify to the court, but that

his affidavit of the destruction of the bills might be made, and deli-

vered to the court. Tliis decision being excepted to by the plaintifl',
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the defendants waived the necessity of proof of loss of the notes, and

thereupon the phiintiff was j^ermitted to prove the contents of such

notes or bills. Tlie plaintifl* also offered to prove notice to the defen-

dants of the destruction and loss of tlie Lank notes, but the court

refused to admit the evidence of notice, deciding that the evidence

was irrelevant ; the averment of loss, contained in the dcchn'ation,

not being a material averment, and therefore not necessary to be

proved.

It also appears, that the plaintiff refused to join in demurrer,

because, as the record states, the defendants did not admit, on the

record, the facts which the evidence conduced to prove, to wit, that

the six one hundred dollar bills, and one five dollar bill, were the

bills made by the defendants, and were issued by the defendants to

the plaintiff, by way of exchange ; and also that the remainder of the

bills, the remnants of which were produced in evidence, were destroyed

by fire casually. The court, however, compelled the plaintiff to join

in demurrer, deciding that not anything could be stated, except the

evidence ; and that no fact, which the evidence conduced to prove, or

which the jury might find, was to be stated on the record. Upon an

examination of the case, it will be readily perceived, that the defen-

dants have demurred to evidence of facts, not to facts themselves.

"Wliat was the point in controversy ? JSTot the possession of the notes,

for which the plaintiff sought to recover the amount ; for that was not

only clearly established by evidence, but admitted by a waiver of the

necessity of tlie proof of the loss and destruction of them. The main

fact in controversy, was the contents of the notes destroyed, which

embraced the description and amount.

Now nothing is more clear, than that the evidence of the facts

deposed by the witnesses, conduced materially to prove and establish

the main facts in controversy.

Tlie defendant has not admitted, by his demurrer, those facts, which

the evidence so conduced to prove, and asked the judgment of the

court on the law arising thereon ; that is, whether the plaintiff, on

such admission by the demurrer, that the notes were notes of the bank,

and amounted to the sum contended for, taken in connection with the

other evidence in the cause of ownership, is entitled to recover ; but

he has sought the judgment of the court on the testimony whether it

proved the notes destroyed were those alleged to have been destroyed

casually by fire ; and whether they amounted to the sum claimed.

Tims seeking to compel the court to perform not its appropriate

function, but that of the jury, the questions beiug purely matters of

fact.
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We thus see that the counsel for the defendants have mistaken the

office of a demnrrev to evidence. It is stated by elementary writers,

and will be found to be distinctly asserted in books of practice, that

where the evidence offered consists only of a record or other matter

in writing, the adverse party may insist on demurring to the evidence,

and the party offering it, must either join in demurrer, or waive the

evidence ; and the reason is, that there cannot be any variance of

matter in writing ; so where the evidence is by parol, it has been said,

that if it be certain and determinate, the party may demur and oblige

his adversary to join in demurrer.

Where, however, it is loose, indeterminate, and circumstantial, it

is otherwise. In such cases the party offering the evidence will not

be compelled to join in demurrer, unless the demurrant admits the

evidence of the fact ; or where it is circumstantial, unless he distinctly

admits, upon the record, every fact and every conclusion which the

evidence conduces to prove. He may, however, join in the demurrer,

and then every fact is to be considered as admitted, which the jury

could infer in his favor, from the evidence demurred to. It is thus

seen that tlie court erred in its opinion of the law of demurrer to

evidence and its power to compel joinder to a demurrer. In

order, however, to show more clearly, if possible, the true principles

applicable to a case like the present, it will be proper to quote freely

from an opinion of the Supreme Court of the United States, delivered

by Mr. Justice Story, in which the rules are most clearly and expli-

citly laid down. In the case of Fowle v. The Common Council of

Alexandria, which was an action originally brought in the Circuit

Court sitting at Alexandria, in the District of Columbia, to recover

damages asserted to have been sustained by the plaintiff, in conse-

quence of the neglect of the defendants to take due bonds and security

from one Marsteller, licensed by them as an auctioneer, according to

the provisions of a statute requiring such bonds and security, the court

held, that no issue could be joined upon a demurrer to evidence, so

long as there was any matter of fact in controversy between the parties.

The demurrer to evidence must state facts, and not merely the

evidence conducing to prove them. One party cannot insist upon

the other party's joining in demurrer, without distinctly admitting

uj^on the records every fact and every conclusion which the evidence

given for his adversary conduced to prove. The court say, in this

case, " that it is no part of the object of such proceedings to bring

before the com-t an investigation of the facts in dispute, or to weigh

the force of testimony, or the presumptions arising from the evidence
;

that is the proper province of the jury. The true and proper object
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of such a demurrer, is to refer to the court the law arising from the facts.

It supposes, therefore, the facts to be admitted, and ascertained, and

that nothing remains but for the court to apply the law to those facts.

This doctrine is clearly established by authorities, and is expounded

in a very able manner by Lord Chief Justice Eyre, in delivering the

opinion of all the judges in the case of Gibson v. Hunter, before the

House of Lords. It was there held, that no party could insist upon

the other party's joining in demurrer, without distinctly admitting on

the record, every fact and every conclusion which the evidence given

for his adversary conduced to prove. If, therefore, parol evidence is

given in the case, which is loose and indeterminate, and may be

applied with more or less effect to the jury, or evidence of circum-

stances which is meant to operate beyond the proof of the existence

of those circumstances, and to conduce to the proof of other facts, the

party demurring must admit the facts of which the evidence is so loose,

indeterminate and circumstantial, before the court can compel the

other side to join therein. And if there should be such a joinder,

without such admission, leaving the facts unsettled and indeterminate,

it is a sufficient reason for refusing judgment upon the demurrer, and

the judgment, if any, is liable to be reversed for error. Indeed the

case made for a demurrer to evidence, is in many respects like a

special verdict. It is to state facts, and not merely testimony which

may conduce to prove them. It is to admit whatever the jury may
reasonably infer from the evidence, and not merely the circumstances

which form a ground of presumption.

The principal difference between them, is that upon a demurrer to

evidence, a court may infer in favor of the party joining in demurrer,

every fact of which the evidence might justify an inference ; whereas,

upon a special verdict, nothing is intended beyond the facts found.

Upon an examination of the case at bar, it will be at once perceived that

the demurrer to evidence tried by the principles stated, is fatally defec-

tive. The defendants have demurred not to facts, but to ^dence of

facts ; not to positive admissions, but to mere circumstances of presump-

tion, introduced on the other side. The plaintiff endeavored to prove

by circumstantial evidence, that the defendants granted a license to

Marsteller as an auctioneer. The defendants not only did not admit

the existence of such a license, but they introduced testimony to dis-

prove the fact ; even if the demurrer could be considered as being

exclusively tahen to the plaintiff's evidence, it ought not to have been

allowed without a distinct admission of the facts which that evidence

conduced to prove. But when the demurrer was so framed as to let

in the defendant's evidence, and thus to rebut what the other aimed
36
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to establish, and to overthrow the presumptions arising therefrom,

by counter presumptions, it was the duty of the Circuit Court to over-

rule the demurrer, as incorrect and untenable in principle.

" The question referred by it to the Circuit Court, was not a question

of law but of fact.

" This being the posture of the case, the next consideration is, what

is the proper duty of this court sitting in error. It is undoubtedly to

reverse the judgment, and award a venirefacias de novo. We may say,

as was said by the judges in Gibson v. Hunter, that the demurrer has

been so incautiously framed, that there is no manner of certainty in

the state of facts upon which any judgment can be founded. Under

such a predicament, the settled practice is to award a new trial, upon

the ground that the issue between the parties in effect has not been

tried."

The case under consideration, and that upon which the preceding

opinion was given, are so similar in the character of the demurrer,

and kind of proof offered, with the exception that the former does not

embrace any evidence on the part of the defendant, that it may well

be considered, as to the demurrer, identical with that case ; and if that

court had anticipated the present case, the reasons and authority upon
which its judgment is based, could not have been more opposite. The
whole train of reasoning is directly applicable to the case at bar, and

decides the question presented by the demurrer. The demurrer is

clearly vicious and irregular, and the necessity is felt of insisting

upon a rigid conformity to the principles regulating this practice as

expounded by the Supi^eme Court of the Union.

As the case requires to be remanded, and a venire facias de nave

must be awarded, it is proper to settle the rule in relation to the pre-

liminary proof of loss. The practice of admitting the oath of the

party as evidence of loss of the paper, arises from the necessity of the

case. Tlie admission of the testimony was not made a question on the

trial of the cause, but the manner of receiving the proof seems to have

been the question raised. The rule seems to be well settled, that this

proof is not evidence in the cause.

It is not to go to the jury, but is addressed to the court for the pur-

pose of establishing the right of the party to the admission of secon-

dary evidence to prove the contents of the paper lost.

The doctrine on this part of the case is ably and minutely reviewed

in the case of Taylor v. Riggs, by Chief Justice Marshall, and estab-

lished the rule to be as stated.

The Circuit Court was therefore correct in its decision in requiring

the plaintiff to depose in writing to the loss of the notes. IS"© error is
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perceived in the rejection of the evidence oflfered to prove notice of

the loss and destruction of the notes. The English practice on this

subject has not been introduced into this country ; and a party may
recover without a special count on a lost note.

This decision proceeds upon the recognition of the immateriality of

notice of the loss, and upon that principle the Circuit Court did not

err in the rejection of the proof of notice.

It has been urged, in the argument, that as the Circuit Court com-

pelled the plaintiff to join in the demurrer to the evidence, that this

court ought to consider all the facts which the plaintiff's evidence con-

duced to prove, as established, and render judgment for the amount

claimed in this court.

The reasons advanced in support of this position are not considered

sound, nor has any adjudged case been produced to support the ground

assumed.

It has been already said that the defendants have demurred to evi-

dence of facts, and not to facts themselves, and to presumptions arising

from circumstances.

That the duty of the court is, to decide the law arising on these

facts, and not to ascertain what the facts are. Should this court

undertake to determine, from the evidence, whether that evidence

supports, with reasonable certainty, the facts that the notes alleged to

have been destroyed, were destroyed, and were the notes for which

the plaintiff has sought to recover the value, and what was the con-

tents of them, and whether demand of payment had been made, it

would be deciding a question purely of fact, not of law applicable to

the facts. This court has no authority to determine matters of fact, nor

can it appropriately say what shall be considered as admitted, because

the Circuit Court has compelled the plaintiff to join in demurrer.

In the case of Fowler v. Common Council of Alexandria, the rule is

laid down to be " that if there should be a joinder, without the ad-

mission required, leaving the facts unsettled, and indeterminate, it is

a sufficient reason for refusing the judgment on the demurrer, and

the judgment, if any is rendered, is liable to be reversed for error."

The authority referred to in 2 Tidd's Practice Y94, does not support

the practice to render judgment for the plaintiff on the merits, in a

case like the present. Let the judgment of the Circuit Court of

Sangamon county be reversed with costs, the cause remanded, and the

Circuit Court directed to award a venirefacias de twvo.

Judgment reversed,

Douglas and Strong, for plaintiff.

S. T. Logan, for defendants.



564 SUPREME COURT OF THE STATE OF ILLINOIS.

Gilham v. State Bank of Illinois. Gillham v. State Bank of Illinois.

GmsAM V. State Bank of iLLmois.

2 Scam. R., 245-248.

Error to Mimicijpal Court of Alton.

Demurrer to Evidence.

1. Wheke a note is indorsed in blank, a holder can recover upon it

without any other proof than his possession.

2. "Where there are two blank indorsees upon a note, upon a demur-

rer to evidence in an action upon the instrument, the court will in-

tend a joint indorsement.

Judgment affirmed.

Strong^ for plaintiff.

Cowles, Krum, and Scammon, for defendants.

Gillham v. State Bank of Illinois.

2 Scam. R., 248-250.

Error to Municijyal Court of the City of Alton.

1. Wheke a private charter of incorporation is declared to be, and

recognized afterward by the legislature, as a public act, its corporate

capacity cannot be questioned when they sue.

2. But even if the corporation is bound to prove its existence, a

demurrer to evidence does not impose that burden upon it.

3. The rules of law regulating trials in judicial tribunals are

designed \q facilitate and promote justice. They were not prescribed

" as traps to insnare the unwary, or to defeat the substantial ends of

justice."

4. Trickery and chicanery, and all attempts to lull an adversary

into security, so as to obtain technical advantages over him, are

most solemnly denounced by the Supreme Court.

5. An objection which might have been taken and obviated in an

inferior court, will not be regarded by the appellate court.

6. An inadvertence or oversight of the plaintiff apparent upon the

face of the record will not avail a demurrant to evidence, where his

adversary has the right on his side.

Y. Upon a demurrer to evidence where there are two blank indorse-

ments upon the note sued upon, the court will intend that the indorse-

ment was joint.

8. If the damages are erroneously assessed in an action on a note,

the remedy is by motion for a new trial.
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Gillham v. State Bank of Illinois. Coleman v. Henderson.

9. If the declaration is insufficient or defective, a demurrer to

evidence is not the mode of reaching the error.

Judgment affirmed.

Davis^ Jones^ and Strong\ for plaintiff.

CowleSy KruTTh^ and Scammon^ for defendants.

Coleman v. Henderson.

2 Scam. R., 251-253.

Appeal from Fulton.

An old fashioned action of ejectment, Doe «. Roe.

1. Infictitious actions, such as ejectment under the common law rules of procedure, the death of one or all

of the lessors of the plaintiff, is no ground for the abatement of the action.

2. Where, under the old rules, an ejectment is commenced on the demise of a deceased lessor, the proper mode
of reaching the defect, is to apply to the inferior court, by motion based upon aflfidavit, to strike the name
of the deceased lessor from the declaration and record.

3. A general verdict in ejectment is proper at common law, although the proof is that the defendant is in pos-

session of only a part of the premises declared for. The plaintiff takes and executes his writ of habere

facias possessionem at his peril.

4. A judgment in ejectment is for the recovery of the possession, without prejudice to the right of title.

6. If the party plaintiff takes possession of more than his right of possession justifies, he does so at his peril,

and the court from whence the writ of ha. fa. pos. is awarded, will, upon a summary application, in the

form of a motion, inquire into the facta, and award a writ of restitution.

LocKwooD, J.
—

^This was an action of ejectment commenced by the

plaintiff, on demises from William Henderson and several others,

against Coleman for the recovery of the northwest quarter of section

26, in T. 7 IT., of R. 4 E. of the fourth principal meridian, containing

one hundred and sixty acres of land. The defendant pleaded not

guilty. On the trial of the cause, the lessors of the plaintiff read in

evidence, to the jury, a patent from the United States to William

Henderson, for the lot in question, and proved that Coleman, at the

time of the commencement of the suit, was in possession of seventy-

three acres of said land off the north part.

It is unnecessary to state what is contained in the bill of exceptions

in relation to evidence overruled, instructions asked and refused,

and exceptions to instructions given, as they only relate to two points,

that is, in relation to the death of Henderson, one of the lessors

of the plaintiff, and to the point whether, on proof that the defendant

was in possession of only seventy-three acres, the plaintiff was
entitled to recover at all, and if so, whether the verdict must not be

restricted to the land actually proved to be in possession of the

defendant below.

On the first point, we are of opinion that all testimony in relation to

the death of Henderson, or whether such a person ever existed, was
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irrelevant. The plaintiff in the action is John Doe, and the death of

one or more, or all of the lessors of the plaintiff after the commence-

ment of the suit, would not abate the action.

This principle settles the question, that all proof on the trial,

relation to the death of Henderson, was irrelevant, and correct

overruled. Should an action of ejectment be commenced on a

demise from a deceased person, the proper course would be to apply

to the court below, on affidavit, to strike from the declaration such

demise.

The other point made in this case is without merit. The verdict,

although a general one, could only affect the defendant below to the

extent of his possession. The effect of a recovery in ejectment is cor-

rectly stated by Lord Mansfield, in the case of Ulyss v. Horde. A
judgment in ejectment, says that learned judge, " is a recovery of the

possession (not of the seisin or freehold) without prejudice to the

right, as it may afterward appear, that was between the parties. He
who enters under it, in truth and substance, can only be possessed

according to right, j)ro2tt lex posfulat. If he has a freehold, he is in

as a freeholder. If he has a chattel interest, he is in as a termor

;

and in respect of the freehold, his possession comes according to right.

If he has no title, he is in as a trespasser; and, without any entry of

the true owner, is liable to account for the profits."

This is the obvious and established construction of the nature and

efiect of a judgment in the action of ejectment. Hence no person

would be injured by the general verdict of the jury, although it

might enable the party to take possession of the whole of the tract

mentioned in the declaration. So far as Coleman was concerned, the

evidence of the plaintiff below covered the whole tract, and he had

the same right to recover the whole tract, as he had a part.

Should a party, however, under his writ of habere facias pos-

sessionem, take possession of more land than was recovered by the

verdict ; or should he attempt to disturb the possession of a person

not a party to the suit, the court would, in a summary manner,

inquire into the facts, and award a wi'it of restitution. These princi-

ples in relation to the action of ejectment, are amply sufficient to pro-

tect all parties from any injurious effects resulting from a general

verdict, or a verdict not definitely settling the extent and description

of the land recovered.

Judgment affirmed.

S. T. Logan, for appellant.

Cyrus Walker, for appellee.
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Weatherford v. Wilson. Shephard v. Ogden.

Weatheefoed V. Wilson.

2 Scam. R., 254-257.

Appeal from Montgomery.

1. Wheee there are several pleas in bar to an action, wliicli apply

to the whole declaration, and a demurrer is interposed to each plea,

and the demurrer is sustained to a portion of the pleas, but the record

is silent as to the disposition of the demurrer to tlie remaining pleas, and

the court proceed to try issues of fact upon other pleas, the judgment

will be reversed and the cause remanded.

2. The judge of the Circuit Court is not bound to take minutes of

the testimony.

3. It is the duty of an excepting party to prepare his bill of excep-

tions, submit it to his adversary, and if they cannot agree as to the

facts and exceptions, the judge must settle the bill according to his

recollection.

4. If a party moves for a new trial and is overruled, and the judge

refuses to sign and seal a true bill of exceptions, the remedy of the

injured party is by mandamus.
5. The refusal of the judge to prepare a bill of exceptions cannot be

assigned for error.

Judgm&nt affirmed.

Logan and Smithy for appellant.

Walker^ Linder and Greathouse, for appellee.

Shephaed v. Ogden,

2 Scam. R., 257-260.

Error to the Municipal Court of Chicago.

1. "Wheee process is sent to a foreign county for service the decla-

ration must aver the existence of the facts required by law to give the

court jurisdiction to issue the writ.

2. An affidavit setting forth the jurisdictional facts is insufficient.

3. A general statement under a mdelicit that the defendant, at a

particular time and place, was indebted to the plaintiff for money
paid, etc., is not an averment that the cause of action accrued within

the jurisdiction of the court.

4. The cause of action accrues to a surety against the principal

debtor when the former pays the debt of the latter.

5. Where the defendant moves to quash an original process for
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Shephard v. Ogden. Berry v. Savage. Vance v. Funk.

want of jurisdiction in the court issuing it, and thereupon the plain-

tiff asks and obtains leave to amend his declaration by inserting the

requisite jurisdictional facts, this is virtually an overruling of the

motion.

6. A defendant is not bound to plead a dilatory plea until the

declaration is filed.

Osgood, for plaintiff.

Scammon, for defendant.

Judgment reversed.

Beret v. Savage.

2 Scam. R., 261-262.

Error to Morgan.

1. A PLAINTIFF has aright to submit to a nonsuit at any time before

the cause is fully heard by the jury. Thus, if, after the evidence has

been heard and the jury have retired from the bar, the jury return

into court for instructions—the plaintiff may submit to a nonsuit.

2. Where a declaration upon a promissory note alleges that it was
payable in the year 1830, and the note produced in evidence was
payable in the year " one thousand eighteen hundred and thirty"

—

held, a fatal variance, {a)

3. Where the Circuit Court improperly refuse to permit the plain-

tiff to become nonsuited, the Supreme Court will render the proper

judgment without remanding the cause.

Judgment reversed and nonsuit rendered.

W. Thomas, for plaintiff.

E. D. Baher, for defendants.

(a) S. C. In equity, where relief was granted : 2 Scam. R., 545.

Yance V. Funk.

2 Scam. R., 263-264.

Appeal from the Municipal Court of Chicago.

1. The Municipal Court of Chicago, although an " inferior court'

within the meaning of the constitution, and limited in jurisdiction

territorially, is, notwithstanding, to be regarded as a court of general

jurisdiction according to the principles of the common law,

2. In courts of record of general common law jurisdiction, their

authority to hear and determine a cause is presumed.

3. Where a court has jurisdiction of the subject matter of an action,
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Vance v. Funk. Bacon v. Wood. Nixon v. People.

the appearance and plea of the defendants is an admission of jurisdic-

tion over their persons.

4. Where the service of original process is defective, an appearance

and plea in bar is a waiver of the irregularity.

5. A statement in a note that it is " sealed" does not make the

writing a deed unless a seal is attached to the signature of the parties.

6. A misnomer must be pleaded in abatement and cannot be reached

by way of variance upon a trial.

7. Where an action is brought upon a note, the execution of it can

only be put in issue by a plea, verified by the affidavit of the de-

fendant.

8. An admission is sufficient to charge a joint defendant as a co-

partner.

Peyton, for appellants.

Spring and Scammon^ for appellees.

Judgment affirmed.

Bacon v. Wood.

2 Scam. R., 265-267.

Error to Macoupin.

1. A clock peddler or dealer in clocks is one whose sole business

it is to vend and exchange clocks.

2. Proof that a person sold at one time two clocks is not evidence

that he is a peddler of clocks,

3. Penal statutes are to be construed strictly.

Judgment reversed,

Fisk, for plaintiff.

Logo/n, for defendant.

KixoN -y. People.

2 Scam. R., 267-269.

Error to White.

1. Throwing a cripple out of a wagon, and leaving him to take care of himself during inclement weather, with

intent to kill him, is an assault with intent to commit murder, (a)

2. Precedent of the indictment.

The defendant was tried and convicted upon this indictment

:

" State of Illinois, Wayne County, ss.

" The grand jurors chosen, selected, and sworn, in and for the county

of Wayne, in the name, and by the authority of the people of the
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State of Illinois, upon their oaths present, that Absalom J^ixon, late

of the county aforesaid, laborer, on the twenty-third day of October,

in the year of our Lord one thousand eight hundred and thirty-eight,

with force and arms, at and in the county aforesaid, in and upon one
Adam, a man of color, then and there being a deformed person, and
by reason of his being such deformed person, being unable to walk or

otherwise to move himself from place to place, and also then and
there being deficient in voice, so as to be unable to call aloud, and in

the peace of God, and of the people of the State of Illinois, then and
there also being, unlawfully did made an assault, and then and there

forced and threw the said Adam from a certain wagon, in which he,

the said Adam, then and there was, to and upon the ground, the said

ground then and there being frozen and very cold, and then and there

did force and compel the said Adam (so being such deformed person
as aforesaid, and also by reason of his being such deformed person,

being unable to move himself from place to place as aforesaid, and
also being deficient in voice, so as to be unable to call aloud as afore-

said), then and there to lie upon the ground, so being frozen and very
cold as aforesaid, and then and there did abandon and leave him, the

said Adam, lying on the ground as aforesaid, to the great pain and
torture of the said Adam, and to the great damage and impoverish-

ment of his health and strength of body, with intent him the said

Adam by the means aforesaid, then and there there feloniously, will-

fully, and of his malice aforethought, to kill and murder, and other

wrongs to him, the said Adam, contrary to the form of the statute in

such case made and provided, and against the peace and dignity of

the people of the State of Illinois.

" G. B. SiiELLEDY, State Attorney.''''

And sentenced to imprisonment in the penitentiary for seven years.

BnowisrE, J..—This indictment was brought under a statute of this

State, which provides that an assault with an intent to commit mur-
der, shall subject the offender to confinement in the penitentiary for

a term not less than one year, nor more than fourteen years. The
indictment charges the aforesaid Absalom ]N'ixon with an assault with
the intent to commit murder on one Adam, a man of color, by forcing

and throwing the aforesaid Adam from a certain wagon, in which he
the said Adam, then and there was. to, and upon the ground, the said

ground then and there being frozen and very cold ; and then and
there did force and compel the said Adam, then and there, to lie upon
the ground so being frozen, and then and there did, to the great da-

mage of him, the said Adam, cold as aforesaid, did abandon and
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leave him, the said Adam, lying on the ground, etc., with intent him,

the said Adam, by the means aforesaid, then and there feloniously,

willfully, and of his malice aforethought, to kill and murder, etc. It

is stated in the indictment, that the said Adam is a deformed person,

and unable to walk or otherwise to move himself from place to place,

and so deficient in his voice as to be unable to call aloud. This

indictment has every ingredient necessary to constitute a good one,

under this statute. The offence is well set out. There may be a

thousand forms of death, by which human nature may be overcome

—

by poisoning, starving, drowning, etc. This differs from most cases

of assault with intent to commit murder ; it is more malignant, and

discovers more depravity. But if one assault with intent to com-

mit murder differs from another, it makes it no less a crime. This

one seems to be of a very atrocious character.

Conviction affirmed.

(a) Cases of assault with intent to murder : Curtis v. People, Bre. R., 199 ; Same v. Same, 1 Scam. R., 2S8
;

Perry v. People, 14 111. R., 497.

Beaubien' v. Bkinckeehoff.

2 Scam. R., 269-275.

Error to Municipal Court of Chicago.

1. The Circuit Court of Illinois is a superior court of general jurisdiction, and not an "inferior court" in the

common law sense of the term.

2. Their jurisdiction is original and unlimited, except in special cases,

8. Their power under the constitution and statutes is equal to that of the courts of " King's Bench " and

" Common Pleas," in England.

4. Every presumption will be indulged in to sustain the jurisdiction of a Circuit Court.

8. The Municipal Court of Chicago has concurrent jurisdiction in the county of Cook, with the Circuit Court

of that county.

6. The same intendments will be indulged in by the Supreme Court to maintain the judgment of the Mimicipal

Court, that are usually resorted to in affirmance of the authority of the Circuit Court.

7. The Circuit Court cannot direct to, and cause its process to be served in, a foreign county, unless the facts

exist which the statute prescribes as "jurisdictional facts."

8. If the High Constable of the Municipal Court of Chicago serves an original process upon a defendant within

his bailiwick, the Supreme Court, upon writ of error, will presume the jurisdiction of the court over the

person of the defendant, where no plea to the jurisdiction is interposed.

LocKWOOD, J.—^This was an action of assumpsit commenced by

Brinckerhoff, as an indorsee of a promissory note, against Beaubien,

the maker. The declaration is in the usual form, stating the note to

be made, " to wit," at Chicago, in the county of Cook, but contains

no averment that the plaintiff and defendant, or that the defendant

resided, at the time of commencing the suit, in the city of Chicago, or

in the county of Cook.

The summons was directed to the high constable of the city, and by
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him returned, served on the defendant. Judgment was given in favor

of the plaintiff by default.

The assignment of errors questions the jurisdiction of the Municipal

Court.

The Municipal Court of the city of Chicago was created, and its

jurisdiction conferred, by the 69th section of the act entitled, " ^w,

Act to incorporate the City of Chicago^'* which declares that " there

shall be established in the said city of Chicago, a Municipal Court,

which shall have jurisdiction concurrent with the Circuit Courts of

this State in all matters, civil or criminal, arising within the limits of

the said city, and in all cases where either plaintiff and defendants, or

defendants, shall reside, at the time of the commencing suit, within

said city ; which court shall be held within the limits of said city, in

a building provided by the corporation."

The jurisdiction of this court was increased by the 78th section of

the same act, which declares " that said Municipal Court shall be a

court of record, and have a seal, to be furnished by the Common
Council ; the process of said court shall be tested by the judge, and

issued in the same manner as in the Circuit Courts, and shall be

directed to the high constable of said city, to be executed within the

limits of the same ; but when the defendant, or defendants, or either

of them, may reside without the limits of the said city, and in Cook
county, the process shall be directed to the sheriff of said county, who
shall execute the same, and make return thereof to the clerk of said

court."

By the 80th section, " all judgments rendered in said Municipal

Court shall have the same lien on real and personal estate, and shall

be enforced in the same manner as judgments rendered in the Circuit

Courts of this State." The jurisdiction of this court was also enlarged

by the " Act supplemental to an act to incorporate the City of
Chicago^'' by which last mentioned act, " all persons residing in the

county of Cook may, at their option, have recourse to the Municipal

Court of said city, and the said Municipal Court shall have concur-

rent jurisdiction with the Circuit Court, in all matters arising within

said county."

At common law, courts are divided into superior and inferior courts,

or courts of record, and those not of record.

A material distinction prevails between these two classes of courts,

in relation to the mode of stating their jurisdiction. In relation to

superior courts, or courts of record, the law is that nothing shall be

intended to be out of the jurisdiction of a superior court, but that

which specially appears to be so ; and on the contrary, nothing shall
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be intended to be within tlie jurisdiction of an iflferior court, but that

which is expressly alleged.

The act creating the Municipal Court of the city of Chicago, and

the act supplemental thereto, confer on the Municipal Court concur-

rent jurisdiction with the Circuit Courts in all matters arising within

the county of Cook.

To what class of courts, then, do the Circuit Courts of this State

belong ?

The Circuit Courts are the only superior courts in the State that

possess original and unlimited jurisdiction. They exercise, within

their respective counties, all the powers and jurisdiction of the courts

of King's Bench and Common Pleas in England ; and although these

courts are inferior to the Supreme Court, because appeals and writs

of error lie from their decisions to the Supreme Court, yet this cir-

cumstance does not constitute them inferior courts in the common
law sense of the term. Courts not of record are denominated inferior.

courts, because, if their proceedings are questioned in the superior

courts, they must specially show that they acted within their jurisdic-

tion. The Circuit Courts are preeminently the superior courts of this

State ; and as the Municipal Court of the city of Chicago possesses

concurrent jurisdiction within the city of Chicago and the county of

Cook with the Circuit Court, it must be considered a superior court.

l*^ow, for anything that appears in the declaration at bar, the Muni-

cipal Court may have had jurisdiction. The note may have been

executed in Chicago, which would have given jurisdiction.

The plaintiff and defendant may also have resided in Chicago or in

the county of Cook.

In one of these ways the Municipal Court may rightly have had
jurisdiction, both of the person and of the cause of action ; and as it

does not appear from the declaration, but that some one of the fticts

existed which would have given the Municipal Court jurisdiction,

this court, upon the rule above laid down, is bound to intend that the

Municipal Court had jurisdiction, both of the person and the subject

matter of the action.

The case of Key v. Collins, decided at December tenn, 1837, was

relied on in the argument by the plaintiff in error as an authority.

In that case the Morgan Circuit Court had issued its process to

another county, where it was served, and judgment was rendered in

said court by default.

Tlie only point decided in that case was, that the Circuit Courts of

the several counties are limited territorially, and that whenever a Cir-

cuit Court issued process beyond the limits of the county in which
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the court sits, it must show its jurisdiction. The doctrine of that case

is, that while exercising its jurisdiction within the boundaries of the

county where it is held, it is a superior court, and its jurisdiction is

presumed; but if it extends its jurisdiction extra-territorially, its

jurisdiction must appear.

That case does not, therefore, conflict with this decision, as it is not

pretended that the Municipal Court awarded its process beyond its

territorial limits. JudgTnent affirmed.

Peyton, for plaintiff.

Butterfield and Collins, for defendant.

Hamilton v. Blalr.

2 Scam. R., 276.

Errm" to Municipal Court of Chicago.

Same points decided as in the preceding case.

Judgment affirmed
Grant, for plaintiff.

Judd, for defendant.

Beaubien v. Holmes.

2 Scam. R., 276.

Error to Municipal Court of Chicago.

Same points decided as in the two preceding cases.

Judgment affirmed.

Peyton, for plaintiffs.

Butterfield, for defendants.

Ceeach v. Taylok.

2 Scam. R., 277.

Appeal from Calhoim.

Where there is a demurrer to evidence, and a joinder thereto, both

should be in writing and appear upon the files of the court. A simple

entry upon the record, " Demurrer to evidence and joinder " is too

loose a practice to be tolerated, {a)

Judgment reversed.

J. W. Whitney, for appellant.

(a) Vide as to demurrers to evidence : Dormandy ». State Bank, 2 Scam, R., 244; GUlham v. State Bank
2 ibid., 250.
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Robinson v. Bukkell.

2 Scam. R., 278.

Aj)peal from the Municipal Court of Chicago.

1. A PLEA of puis darrien continuance may be filed at any time

before trial, {a)

2. A plea of puis darrien continumice need not be verified by
afiidavit.

3. If the Circuit Court refuse to permit a valid plea ofpuis darrien

continuance to be filed before trial, the judgment will be reversed,

and a venire de novo awarded.
Judgment rev&rsed.

Morris and Scaynmon, for appellant.

Spring and Goodrich, for appellee.

(a) Cases in Illinois as to pleas of puis darrien continuanoe ; Coles ©. Madison County, Breese R., 116

;

Ross «. Nesbit, 2 Gilm. R., 252 ; Kenyon «. Sutherland, 3 ibid., 104.

Distinction between a plea piiis darrien continuance, and a plea to the further maintenanoe of M-«

action: Kenyon v. Sutherland, 3 Gilm. R., 104.

Hubbard v. Hakkis.

2 Scam. R., 279.

Appeal from Municipal Court of Chicago.

Same points decided in Beaubien v. Brinckerhoff, ante, p. 571.

Judgment affirmed.

Grant and Peyton, for appellants.

Spring, for appellee.

Brewster v. Scarborotjgh.

2 Scam. R.. 280-283.

Error to Cook.

1. The Circuit Courts of Illinois are tribunals of general, original, and exclusive jurisdiction, except in certain

speciiied cases named in the constitution and laws.

2. The Circuit Courts have jurisdiction in all transitory actions where the defendant is fouci within the terri-

torial jurisdiction of the respective courts.

The decision is based upon this plea :

" And the said defendant, Frederick Scarborough, in his own proper

person, comes and says, that this court ought not to have or take fur-

ther cognizance of the action aforesaid, because he says, that the sup-

posed causes of action, and each and every of them (if any such have

accrued to the said plaintiffs) accrued to the said plaintiffs out of the



bIQ SUPREME COURT OF THE STATE OF ILLINOIS.

Brewster v. Scarborough.

jurisdiction of this court, that is to saj, in the countj of Yermilion,

where the above named defendant resided at the time the cause of

action accrued, and not at Chicago, in the county of Cook, or else-

where, within the jurisdiction of this court, and this the said defen-

dant is ready to verify, wherefore he prays judgment whether the

court can or will take further cognizance of the action aforesaid."

The residue of the facts sufficiently appear in the opinion de-

livered by

Smith, J.'—This was an action of assumpsit brought on a bill of

exchange, made in the city of ISTew York, and accepted by the

defendants, payable in the State of Indiana, and declared on as such.

One of the defendants was arrested on a capias ad respondendwrn,

issued out of the Circuit Court of the county of Cook. The other

defendant was not found. There is but one count in the declaration,

and that is on the acceptance of the bill, by the defendants, payable

in the State of Indiana. The defendant on whom the process was
served, pleaded in abatement to the jurisdiction of the court ; and that

is the single point presented for consideration.

It is assumed in support of the plea, which the Circuit Court of

Cook county sustained, on a demurrer to it, that the Circuit Court

had no jurisdiction whatever over the cause of action ; because the

cause of action did not arise in the county of Cook, and that the juris-

diction of the court is, in such cases, bound by its territorial limits

;

and although the defendant was within its acknowledged territorial

jurisdiction, still it is urged that the Circuit Court had no jurisdiction

over the subject matter of the cause of action.

To determine this question, which reaches, it would seem, to all

transitory actions, which may be brought in the Circuit Courts of the

State, and which therefore involves a question of vast magnitude, in

reference to cases antecedently had, as well as those to be prosecuted

hereafter, it will be necessary to consider the jurisdiction conferred

on the Circuit Courts by statute ; and the exposition that has been
given to their jurisdiction, under the laws conferring their jurisdic-

tion, and the practice had in reference thereto. From the 31st of

March, 1819, to the act of the 23d January, 1829, the jurisdiction

conferred by statute has been uniformly the same ; and is contained

in the following language :
" and the said Circuit Courts shall be

holden at the respective court-houses of said counties, and the said

justices respectively, in their respective circuits, shall have jurisdic-

tion over all causes, matters, and things, at common law, and in

chancery, arising in each of the counties in their respective circuits,
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where the debt or demand shall exceed the sum of twenty dol-

lars."

It is insisted, that inasmuch as the cause of action did not, in a

technical sense, originate in the county of Cook, it not being the place

where the contract arose, or was created, that therefore it cannot be

said to be a case of contract arising within the jurisdiction of thie

court ; and that consequently, it has not jurisdiction of the cause. If

this be true, then the Circuit Courts of the State are ousted of all

jurisdiction whatever in personal actions, where the cause does not so

arise, although they are transitory in their character.

It is conceded that the ordinary signification of the language used,

would import that the jurisdiction is confined, in civil cases, to causes

of action originating in the county where the court sits. Yet this

surely could not have been the intention of the legislature ; because

of the clear and manifest injustice such a construction must inevitably

produce.

It would cut off all remedy for the collection of debts created else-

where than in the county of the residence of the person contracting
;

and wholly exempt those who contracted out of the State, from being

amenable to the process of our courts. A moment's consideration

will show, that a construction which involves such consequences

ought not to be imputed to the legislative department. It would at

once directly conflict with the 12tli section of the 8th article of the

Constitution of this State, which declares, " that every person within

the State ought to find a certain remedy in the laws, for all injuries

or wrongs which he may receive in his person, property, or cha-

racter." It must, therefore, receive such a reasonable interpretation,

as will best conduce to the attainment of the object the legislature

had in view, without doing violence to the language used, and the

objects contemplated. "We are justified in the assertion, that the

framers of the law intended to convey a jurisdiction, in civil cases,

over all transitory actions, where tlie party comes within the territo-

rial limits of its jurisdiction, considering that the cause of action

would arise wherever the person of the party was found. This con-

struction is reconcilable with the intent and object in view, at the

passage of the acts creating the jurisdiction ; and is conformable to

the universal practice which has obtained in the Circuit Courts ever

since their creation. This construction is moreover directly fortified

by a provision in the first section of an act concerning practice in the

courts of law in this State, which declares, " that it shall not be

lawful for any plaintiff to sue a defendant out of the county where

the latter resides, or may be found, except in cases where the debt,

37
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contract, or cause of action accrued in the county of the plaintiff, or

where the contract may have been specifically made payable."

The object of this act was to restrain a previous practice, which

had obtained, of sending process from one county to another, to bring

the defendant into a county where he did not reside, and was produc-

tive of much oppression.

But we find in the words, " or may be found," a direct recognition

of the right to arrest or serve a party with process, issuing out of the

Circuit Court of any county, into which the party shall come and

may be found. It is a clear recognition of the right to prosecute a

party, on a cause of action transitory in its nature, in the Circuit

Courts of any county whenever that party may be found within its

territorial jurisdiction.

Every argument which supports this construction is in favor of

common right ; all others that oppose it, appear to have their origin

in injustice and error.

The Circuit Courts are courts of general original jurisdiction, and

are exclusively vested with jurisdiction, in civil cases, except those of

justices of the peace, whose jurisdiction is limited to sums of $100.

Kthey have not jurisdiction, then, in all cases exceeding that sum,

there is no remedy.

Such a condition of the law cannot be for a moment supposed ; and

the extraordinary results which would flow from such a state of the

law, sufficiently admonishes us of the dangers which would arise from

sustaining the judgment in this case.

Judgment reversed.

Grant and Peyton^ for plaintiffs.

Davis and Forman^ for defendant.

WmcHEK V. Shrewsbury.

2 Scam. R., 283-285.

Error to Morgan.

1. Torts are not assignable.

2. Torts committed prior to an alienation of land do not pass from vendor to Tendee.

8. Where a squatter upon the public lands cuts down trees standing and growing upon such land, and manu-

factures therefrom timber, lumber, or raUs, and after the trespass is committed, a third person purchases

the land from the government, the latter cannot maintain an action of trespass against the squatter to

recover the value of the rails or timber thus manufactured ou,t of the trees aforesaid, and canied away by

the trespasser after the entry.

The facts were agreed (in trespass) thus

:

" The plaintiff went upon a tract of land which belonged to the

government of the United States, and made ten hundred and sixty
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rails, and cut and sawed timber. All of said rails and timber were of

the value of fifteen dollars, and were made of timber trees situated upon

said land. Said rails were laid in piles through the woods, on the land

aforesaid, and the sawed timber lying on the land, and in that situa-

tion were of the value aforesaid. While the timber was thus situated

on said land, the defendant entered and purchased the land of the

United States, and paid for it, but had no patent for said land, but a

certificate of purchase from the United States. Said defendant pro-

hibited the j^laintiff from taking this timber off of his, defendant's, land,

and went and hauled the rails and timber away, and converted them

to his own use, without the consent of the plaintiff. To recover the

value of said rails and timber, this suit was brought.

" N'ovember 5th, 1839. " SamuEL "WinCHEB,

" Michael Shrewsbukt."

Wilson, C. J.—The facts of this case are, that the plaintiff below

had made, from timber growing on government land, a quantity of

rails, and left them piled up upon the land. The defendant afterward

entered the land and took the rails, for which the plaintiff brought

this action. I have no doubt of the plaintiff's right of recovery

against the defendant. It is true, that the wi'ongful taking or conver-

sion of the property of another, does not give the trespasser a title, as

against the owner, who may follow and recover it as long as it can be

identified. But this rule applies only to the owner of the property

taken, and not to a stranger.

Had the defeudent any title to the rails in question, and how did

he acquire it ? At the time the trespass was committed by the plain-

tiff, the land, and consequently the timber growing on it, of which

the rails were made, belonged to the government. The cutting of the

timber was therefore an injury and trespass against the government

;

and it had a legal remedy. Therefore the defendant had neither a

right of property, nor a right of action, at the time of the plaintiff's

, trespass, in making the rails. To what then did he acquire title, by a

subsequent purchase of the land? Certainly not to a right of action

for a previous trespass ; nor to the timber which had been previously

severed from the land, converted into rails, farming utensils, furniture,

or anything else. A certificate of purchase or patent vests in the

patentee a title to the land, and generally all that is growing on, or is

in the contemplation of law attached to the land—as houses, fences,

growing timber, grain, etc. ; and it is said that fallen timber passes

with the land. But that which has been severed from the land, and,

by the art and labor of man, converted into personal property, such



580 SUPREME COURT OF THE STATE OF ILLIXOIS.

Wincher v. Shrewsbury. Dnnseth v. Wade.

as implements of hnsbandrj, barrels, fiirniture, or even rails when not

put into a fence, or evidently intended to be so used upon the land

(which could not be inferred if made by a stranger), do not pass with

it, any more than the grain, grass, or fruit which has grown upon, and

been gathered from it. In another view of this case, the defendant's

liability would seem clear.

The government being the owner of the land, at the time of the

trespass by cutting timber, it might, and if not barred by time, may
yet recover, in trespass, for the injury done to the land, or, by action

of trover, recover the value of the rails, which would certainly be a

bar to the defendant's recovery for the same trespass. For if the

defendant may convert the rails to his own use, he may recover of the

plaintiff for a conversion by him, and thus subject him to make com-

pensation twice for the same trespass.

This would be both unjust and illegal. The vendor and vendee of

the land cannot both have a remedy for the same trespass ; a recovery

by one would be a bar to that of the other. A recovery by the

government in an action of trover, against the plaintiff below, for the

value of the rails made on its land, would vest the right to them in

him ; and although it does not appear that any such prosecution has

been instituted by the government, yet the right to do so proves the

defendant's want of title, either to recover for the trespass on the

land, or to take the rails which are the fruits of it.

Judgment affirmed.

Logan^ for plaintiff.

McGonneL for defendant.

DuNSETH V. "Wade.

2 Scam. R., 285-289.

Error to Peoria.

1. The owners of a steam vessel navigating the western rivers, are common carriers of goods intrusted to

their charge.

2. Where goods were shipped upon a steamboat at Cincinnati, Ohio, to be delivered at Peoria, Illinois, " ^cith

privilege of resMpping on any good boat,'''' the obligation of the carrier is not discharged unless the

goods are delivered in good order to the consignee, although the carrier has availed himself of the privilege

of reshipment upon another boat.

8. Hearsay evidence is inadmissible.

4. Where a jury is waived, and the cause tried by the court, and illegal evidence is heard, the Supreme Court

will intend that such improper evidence was not regarded by the court.

LocKwooD, J.—^This was an action of assumpsit commenced by

Wade, Lowry, and Hills, against Dunseth, for failing to deliver to

the plaintiffs below, at Peoria, certain goods belonging to them, which

were shipped on board Dunseth's steamboat, called the Indian, then
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lying at Cincinnati. The defendant pleaded non-assumj^sit. The

cause was tried, by consent of the parties, without a jury.

The bill of exceptions contains the following facts. A witness,

on the part of the plaintilfs below, testified that he, as agent of "Wade,

Lowry and Hills, received the bill of lading hereinafter copied, from

the merchants in Cincinnati, who had shipped the goods on board

the steamboat of Dunseth, at Cincinnati ; that the goods belonged

to the plaintifiB below, and never arrived at Peoria. That witness,

at a subsequent time, had a conversation with Dunseth, in which

he admitted that he had received the goods mentioned in the bill of

lading, but said that he did not consider himself liable for the loss or

damage of the goods, because, by the terms of the bill of lading, he

was entitled to the privilege of reshipping said goods on any good

boat ; that he had reshipped said goods on the steamboat America,

and that the loss happened while the goods were on the said boat

America. The witness also testified that the goods lost were of the

value of $194 75,

The defendant below having proved the execution of the bill of

lading, which was produced on the trial, from the possession of the

plaintifi's below, read the same as follows :

" Shipped in good order, and well

conditioned, by Balbridge & Co., on

board the good steamboat called the

Indian, whereof is master for the present

"33 ps

2 bars f
4; a

bar Iron,

Bd. & Sq. .

in hoop, . .

8d Nail Iron,

Hound,

do. .

1,030

1

1

1

1 " f do. .

20 kegs Lead, .

90 ps. Castings,

102

82

83

52

48

68

500

1,495

3,460

LowEY, Wade & Co.,

Peoria.

With privilege of reship-

ping on any good boat.

voyage, Dunseth, now lying in Ohio

Eiver ; to say,

Sundries per margin

;

One bar of Iron in dispute, being marked
and numbered as in the margin, and

are to be delivered in like good order

and condition, (the unavoidable acci-

dents of the river only excepted), at the

port of Peoria, unto Lowry, Wade &
Co., or assigns, he or they paying freight

for the said goods, at the rate of one

dollar per hundred. In witness where-

of, the master or clerk of said steamboat,

hath afiirmed to three bills of lading all

of this tenor and date, one of which

being accomplished, the others to stand

void. Dated at Cincinnati, the 13tJi

day of July, 1836. " S. Dunseth."
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It was also proved bj the defendant below, that S. Dunsetli, whose

signature appears to the foregoing bill of lading, was clerk of the steam-

boat Indian at the time the above goods were received on said boat, and

at the time of the execution of the bill of lading. Tlie defendant below

also proved that the steamboat American was a good boat at the time

of the reshipment, and that she (the American) was sunk on her way to

Peoria, in the Illinois River, with the plaintiffs' goods on board, by the

steamboat Friendship running into her (the American), as witness un-

derstood, though he had no personal knowledge ; and that the pilot of

the American, at the time of this accident, was a good pilot, and that

the sinking of the American was an accident, as he had heard say, and

not occasioned by the negligence of her oificers, or the mismanagement

of tlie boat American, as he had also heard said. It was also said that

the boat American was afterward raised, and most of her loading was

saved ; and he did not know but all the j)laintiffs' goods were saved.

Upon this evidence the court below rendered a judgment for the

plaintiffs below. The assignment of errors questions the correctness

of the decision. This is a case of first impression in this court. We
have searched for authorities as to the effect of the privilege reserved

in the margin of the bill of lading without success.

The authorities referred to in the brief of the plaintiff in error have

no application to the question arising in this case. In the absence of

adjudged cases, within the reach of the court, we must a]323ly general

principles to the facts of the case.

In order to arrive at a just conclusion, it is necessary first to deter-

mine the extent of the obligation incurred by the master of the

Indian, when he undertook to transport the goods of Wade, Lowry

& Co., from Cincinnati to Peoria. The language of the bill of lading

is, that the goods were to be delivered at Peoria to Wade, Lowry &
Co., they paying the freight for the goods at $1 per hundred, the

unavoidable accidents of the river only excepted. This contract

bound Dunseth, the master of the boat, to deliver from the boat

Indian the goods in question, unless prevented by the unavoidable

accidents of the river. What change in the terms of this contract

did the words " with privilege of reshipping on any good boat,"

written in the margin of the bill of lading, produce ? Was the mas-

ter discharged from all obligation in relation to the carriage and

delivery of the goods at Peoria, by merely reshipping the goods on

board " any good boat ?" Clearly not. He was to receive freight on

the delivery of the goods at Peoria, for transporting the goods the

whole distance. His obligations were consequently coextensive with

the reward he was to receive.
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He could not charge freight ^/'O rata for the distance he carried the

goods, and then leave the owner to be charged for the remainder of

the distance such prices for freight as the conscience of the master of

the boat on which the goods might be reshipped should see fit to

demand.

The master having undertaken, for a stipulated reward, to deliver

the goods, in good order, in Peoria, was bound to do so unless he

could show that the goods were lost, or so injured as to prevent

their delivery, by the unavoidable accidents of the river. The onus

lay on him whether he reshippened the goods or not. This proof

he undertook to give ; but the whole of his evidence of the loss of the

goods by unavoidable accident was hearsay.

Doubtless had this evidence been offered to a jury it would have

been objected to and rejected; but as the court tried the cause, the

whole of the evidence was heard, and that portion disregarded by the

judge, which he considered as improper.

Had the cause been tried before a jury, it would have been proper

for the plaintiffs below to have moved the court to instruct the jury to

disregard the hearsay testimony ; but where the judge tries the case

no such motion is necessary, because it is the duty of the court to

decide the case upon the legal evidence before it.

The legal testimony in the case was the shipment of the goods of

the plaintifi" below, on board of the steamboat Indian, under a con-

tract to deliver them at Peoria ; that the goods had never been

delivered, and that the goods were worth $194 75.

Prom the loose manner in which the bill of exceptions is drawn it is

doubtful whether the witness of the defendant below intended to say

that he knew that the goods were reshipped on board the American,

or whether he meant only to state that, at the time he heard the goods

were reshipped, the American was a good boat. Whatever may be

the true understanding of this part of the testimony, there is no doubt

that all the witness said in relation to the sinking of the American, by
being run into by the steamboat Friendship, is entirely hearsay, as

well as the testimony that the accident was not occasioned by the

negligence of the officers of the American.

The court below was consequently justified in disregarding the

hearsay testimony, and in giving judgment for the plaintifis below

on the evidence. Should it be inquired, of what use then was the

memorandum written on the margin of the bill of lading, "with

privilege of reshipping on any good boat," if when the goods, in pur-

suance of such privilege, have been reshipped the master is not dis-

charged from further responsibility ? The answer is two-fold : First,
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the master of the Indian was to receive freight on delivery for the
whole distance, whether he reshipped the goods or not, and conse-
quently his obligations were coextensive with his reward; and,
secondly, without reserving this privilege, the master of the Indian
would have been responsible, after reshipping his goods, even for
unavoidable accidents.

If a common carrier, in which character steamboats navigating our
rivers must be classed, attempts to perform his contract in a manner
different from his undertaking, he becomes an insurer for the absolute
delivery of the goods, and cannot avail himself of any exceptions
made in his behalf in the contract.

The skill and experience of the master of the boat, the character
of the c]-ew, and the staunchness and speed of the boat, may all be
taken into consideration by the owner or shipper of goods in
selecting a boat for the carriage of his goods. Having done so, he
has a right to require that the contract be fulfilled, in the manner
agreed, unless the master of the boat reserves the privilege of re-
shipping.

And when this reservation is made, it is still incumbent on the
master of the boat, in order to discharge himself from his obligations
to show, by legal evidence, not only that the goods were reshipped on
a good boat, but that the goods were lost by the unavoidable acci-
dents of the river. Had the agreement been, that, if the master
should reship the goods, he should only receive freight pro rata for
the distance the goods had been carried, a different question would
have been presented.

In such a case, however, there can be no doubt that it would have
been incumbent on the master to have forwarded, without delay, to
the owners or consignee of the goods, a new bill of lading, so that the
owner might have evidence against the master of the boat on which
the goods were reshipped.

Without notice of the reshipment of the goods, the owner, in case
of non-delivery, would not know on whom to call for redress, nor how
to search for his goods.

Metcalf and FrUhy, for plaintiff.
'^"^^"^ '^"''^-

Logan, for defendant.
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Salisbury v. Gillett.

2 Scam. R., 290-291.

Error to Morgan.

1. A mistakf: in, or omission of, the Christian names of the plaintiff

can only be reached by plea in abatement.

2. Where partners sue in their firm name, upon a note in an action

of debt, it is unnecessary to prove either the partnersliip or the Chris-

tian names of the individual partners under the plea of nil debet.

Judgment reversed.

W. Thomas, for plaintiffs.

Leslie, for defendants.

Walker v. "Walker.

2 Scam. R., 291-295.

Appeal from Cooh.

1. On appeal to the Circuit from the Probate Court rejecting a will because of the insanity of the testator, the

trial must be de novo.

2. It is regular to try the cause upon appeal, before a jury.

3. No other evidence upon the question of sanity is admissible than that of the subscribing witnesses.

4. The subscribing witnesses are not confined in giving their opinion as to the sanity of the testator to the facts

which transpired at the time of the execution of the will, but may testify as to antecedent facts.

The general facts were as follows :

At the November term, 1835, of the Court of Probate of Cook

county, Rebecca Walker, executrix of the last will and testament of

Jesse Walker, deceased, presented said will to the court for probate,

and at the same time appeared James Walker, beir of said Jesse

Walker, and resisted the probate of said will, on the ground that, at the

time of the executing said will, the said Jesse Walker was not of sound

mind and memory. The Court of Probate, after hearing the proofs and

allegations of the parties, " ordered that the said will and testament

be rejected, and that it be not admitted to probate." Rebecca

Walker appealed to the Circuit Court of Cook • county, where the

cause was tried at the August term, 1837, before the Hon. Jesse B.

Thomas, and a jury. The jury returned a verdict, that "the proof

of the execution of the said will is insufficient to admit it to probate

record ;" whereupon the Circuit Court affirmed the judgment of the

Court of Probate, and the cause was brought into this court by
appeal.

The bill of exceptions was in these words :

" Be it remembered, that at a Circuit Court held at Chicago, in and
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for the county of Cook, on tlie twenty-fifth day of August, in the year

of our Lord one thousand eight hundred and thirty-seven, this cause,

which was brought into this court upon the annexed bill of excep-

tions, transcript of evidence, and appeal from the decision of Isaac

Harmon, judge of probate in and for the county of Cook, came on
for trial before his honor, Jesse B. Thomas, the presiding judge of the

said court.

" The counsel for Kebecca Walker, the said appellant, moved the

said court that the said trial should be before the court without a
jury, and that the said trial be upon the transcript of the evidence

returned by said judge of probate ; his honor the judge decided, that

the trial of the said cause should be upon the transcript of the judge
of probate, and the appellant's bill of exceptions ; that a jury should

be impannelled for the trial of said cause, and that, upon the said

trial, it would not be competent for either party to introduce any
testimony in relation to the sanity or insanity of the testator, except

the subscribing witnesses to the said will, who might be sworn and
give their evidence before the said jury; that the trial as to all other

decisions of the Court of Probate, as appeared from the appellant's

bill of exceptions, and the transcript of the judge of probate, should

be de novo, and that the parties in that respect would not be restricted

to the evidence adduced before the judge of probate.

"A jury was accordingly impannelled, and after the testimony had
been closed, the counsel for the appellee requested the court to

instruct the jury, that unless two of the subscribing witnesses to the

said will stated, upon oatli, that they concur in the belief that the

testator was of sound mind at the time of the execution of the said

will, the law is with the appellee ; which said instruction, as asked

for, was given by the said court.

" The court also instructed the jury, that the said subscribing wit-

nesses, in giving their opinions as to the sanity or insanity of the said

testator, might found their opinion not only upon the events which
transpired at the time of the execution of the said will, but

also upon events which transpired antecedent to the execution of

the said will ; and that the jury need not inquire into the foundation

of the witnesses' belief, nor the circumstances under which, nor the

time when, said belief was formed : to which said several decisions.... '

opinions, and instructions of the court, except as to the decision of the

court, in regard to the testimony to be introduced on the trial, the

said appellant, by her counsel, excepted, and prayed that this her

bill of exceptions may be signed, sealed, and made a part of the

record. "J.B.Thomas." [Seal.]
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Smith, J.—Two grounds of exception have been taken by the ap-

pellant in this cause : First, as to the mode in which the appeal from

the judge of probate has been jjroceeded on and adjudicated; and,

Secondly, as to the instructions, and the principles embraced in them,

applicable to the evidence, as laid down by the judge.

On the first point, the appellant does not complain of the order

directing the trial of the cause upon the transcript of the judge of

probate, and the appellant's bill of exceptions, but of that portion of

the order which directed the impannelling of a jury ; and the exclu-

sion of all other evidence in relation to the sanity of the testator, ex-

cept the subscribing witnesses to the will, who might be sworn and

testify ; and that as to all other decisions of the Court of Probate,

appearing from the bill of exceptions and transcript, the trial should

be de novo / and the parties not restricted in that respect, to the evi-

dence adduced before the judge of probate.

We do not perceive that this order in the Circuit Court was erro-

neous. The 135th section of the ^^ Act relative to Wills and Testa-

ments^'' provides that the Circuit Court, in cases of appeal from the

Court of Probate, shall proceed de novo^ as to the judgment and

orders appealed from ; and that claims for debts may be tried by a

jury as in other cases. It would be difl&cult to understand the mean-

ing of the language here used, did we not consider the terms as im-

plying a new and original hearing of the cause, in the Circuit Court.

How shall it proceed de novo as to the judgments and orders aj)pealed

from, if it does not permit a new hearing of the cause upon its merits ?

If this be true, how can a rehearing on the merits be had, unless the

forms of proceeding used in the Circuit Court in the trial of other

cases be adopted ? A proceeding de novo surely implies a new
hearing on the facts and law of the case ; and not a mere review, and

decision upon the facts and decisions as they transpired, and were had

before the Probate Court. The phraseology used in the bill of excep-

tions, that tlie trial, as to all other decisions, should be de novo^ seems

to imply, that in regard to the question of the sanity of the testator,

the trial was not de novo. This is conceived to be rather a misappre-

hension of the state of the proceedings had, and the use of an

ambiguous phrase, which the proceedings as they appear sufficiently

explain. The rehearing of the evidence and the verdict of the jury

were surely a proceeding de novo., on the intrinsic merits of the con-

troversy. The insanity of the testator was the question before the

judge of probate, but still it is again retried, and the facts re-

examined, and original testimony introduced before the jury—not

what remained on paper before the judge of probate. We conceive,
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then, that as the Circuit Court is not bound to find the facts,

but to pronounce the law arising on the facts judicially proven, it had

an undoubted right to direct the impannelling of a jurj to find those

facts on which its judgment was to be given. The phrase in the act,

" that claims for debts maj be tried bj a jury as in other cases,"

cannot be considered a negation of the right to impannel a jury in

other cases than claims for debts. It is an afiirmance of the right in

that particular case, but is no prohibition to the adoption of similar

proceedings in other cases. The further decision that the subscribing

witnesses should alone be permitted to testify to the mental condition

of the testator, was certainly proper.

It will be recollected that the object of the proceedings before the

judge of probate, and the re-trial in the Circuit Court, was to obtain

probate of the will. Two witnesses to the will are required to prove

that they were present and saw the testator sign the will, or acknow-

ledge the same to be his act and deed ; and that they believed the

testator, at the time of signing or acknowledging the same, to be of

sound mind and memory. Unless this be done, no probate can be

granted. Hence it is most manifest that no other witnesses could be

introduced to establish what the law requires shall be alone proven

by the subscribing witnesses. The decision to exclude all other evi-

dence of the proof of the execution of tlie will, and state of mind of

the testator, was strictly correct.

On the second ground it satisfactorily appears, that there was no

error in the instructions given. The court, in saying that the concur-

rence of two of the subscribing witnesses in the sanity of the testator,

at the time of the execution of the will, was necessary to establish its

validity, did but declare what the law says shall be the only evidence

in such cases. No error is perceived in the further instructions of

the judge in determining that the subscribing witnesses, in testifying

as to the mental condition of the testator, at the time of the execution

of the will, might found their belief as well upon events which tran-

spired antecedently to the execution of the will, as those which hap-

pened at its execution. Whether the testator had been previously

subject to aberrations of mind or not, to their knowledge, would

surely be a means of testing, in some measure, the accuracy of their

judgment, as to his condition of mind at the time of the execution of

the will. The facts might be ancillary to the formation of an accurate

judgment, and materially aid a just conclusion.

Judgment affirmed.

Butterfield and Collins, for appellant.

8ca/mmx)n, for appellee.
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"Webster v. Vickers. Reed v. Hobbs.

Webster v. Yickees.

2 Scam. R., 295-297.

Error to Wayne.

1. The indorsee of a note who acted simply as agent of the payee

in procuring the execution of the instrument is a competent witnesa

to impeacli the consideration of the note.

2. Where a jury is waived and the cause tried by the court below,

the Supreme Court will not, in a doubtful case, reverse the judgment.

Judgment affirmed.

Ficklin^ for plaintiffs.

Wehh^ for defendant.

Reed -y. Hobbs.

2 Scam. R., 297-300.

Ai?])eal from Sangamon.

1. Where A takes a railroad construction contract, and sub-lets one section of the road to B, and B agrees to

conform to the original contract, he cannot recover of A, unless he avers and proves a performance of the

original and sub -contract.

2. The term " eoi.cavntion" in a railroad construction contract, is a term of art, and the opinion of engineers

is admissible to establish its meaning.

$. The plea of covenants performed is an admission of nominal damages only, if it is the sole issue, and no

proof offered in support of its truth.

This was an action of covenant upon an agreement, which set forth

in substance that Calhoun, Early & Co. were principal contractors

upon the northern cross railroad, that they had sub-let a section of the

road to Hobbs, that Hobbs agreed in all respects to conform to the

contract made by Calhoun, Early & Co., with the State, and C. E. &
Co. agreed to pay H. '• for each cubic yard of excavation ten cents,"

and the same for embankments, according to the estimates of the State

engineer. The declaration was filed by Hobbs and averred j)erform-

ance and non-payment of the estimates. The defendants C. E. & Co.

pleaded generally " performance." The cause was tried by a jury

and Hobbs obtained a verdict and judgment for $311yVo. On the

trial the defendant called an engineer and asked him this question.

" Whether or not there had been any excavation executed by Hobbs,

in the meaning of that term as apj)lied to the work in the contract."

The question was overruled by the court below upon the ground that

the meaning of the word " excavation" was one of law and not of art.

The Circuit Court directed tlie jury upon this point in the same man-
ner. When the evidence was concluded the defend-ants asked the

court to instruct the jury. 1. That the plaintiff was not entitled to
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pay for excavations not embraced in the original contract between
the State and the defendants. 2. That the plea of covenants performed

if untrue admitted the right of the plaintiff to recover nominal damages.

Both instructions were refused and the defendants excepted.

Judgment reversed.

Walker^ Lamhorn and Urquahart, for appellants.

Logan and Baker^ for appellee.

Quigley v. The People.

2 Scam. R., 301-302.

Error to Cook.

Indictment for having in possession forged bank bills with intent to

utter them as true and genuine, etc.

1. The indictment need not allege that the intent of the prisoner

was felonious ; it is sufficient to charge the crime in the language of

the statute.

2. The scienter is the gist of the offence.

3. Where the bills purported to have been issued by a foreign

banking corporation, the indictment need not allege the fact that the

bank was a body corporate and politic.

4. Where the bank note is set out in the indictment in hcBC verha,

these variances held immaterial.

1. The note was lettered " C."—the indictment omitted this

letter.

2. The note was payable to " B. Aymar or bearer"—the indict-

ment recited it as to " B. Aymar bearer."

5. An indictment is sufficiently certain which charges the offence

in the language of the criminal code or so plainly that the nature of

the crime may be easily understood by the jury. The design of the

statute was to dispense with the technicalities of the common law, and
substitute a simpler mode of proceeding.

6. There is no difference between bank bills and bank notes. The
terms are synonymous.

Judgme7it affirmed.
Caton and Judd, for plaintiff.

,
Olney^ attorney-general, for defendants.
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Archer v. Ross. King v. Jacksonville. Ayres v. Doe ex dem. McCoimel.

Akchek v. Ross.

2 Scam. R., 303-304.

Error to Pike.

1. A crRCUiT judge has no power to appoint a special term to com-

mence at a time when he is bound by law to hold a regular term of

his court in another county of his circuit.

2. A reasonable notice of the holding of a special term is due to

suitors and witnesses. Judgment reversed and remanded.

McDougal, for plaintiff.

W. A. Grimshaw and C. Walker., for defendant.

King v. Jacksonville.

2 Scam. R., 305-307.

Error to Morgan.

1. A JUSTICE of the peace has express jurisdiction in a penal suit

brought by a town corporation to recover a penalty less than one

hundred dollars imposed by the town ordinances, (a)

2. A town ordinance prohibiting the sale of intoxicating liquors in

less quantities than one gallon, without a license from the town

authorities, is valid.

3. Such a penalty is not a tax within the meaning of the Constitu-

tion and charter.

4. Such a suit is properly brought in the name of " President and

Trustees" of the town.

5. l!^o precedent action of the town council is necessary to maintain

the action. Judgment affirmed.

McConnel^ McDougall and Lamborn., for plaintiffs.

TFm. Brown ^ for defendants.

(a) This decision does not come in conflict with Bowers «. Green, 1 Scam. R., 42. In the latter case tie

power was claimed by implication ; m this case it was expressly conferred.

Ayes v. Doe ex dem. McConnel.

2 Scam. R., 307-308.

Error to Morgan.

1. In ejectment, where the tenant appears, enters into the consent rule, and pleads to the declaration agaiasC

the casual ejector, a verdict and judgment thereon will be reversed. The proper practice is to file a new
declaration against the tenant when he appears and enters into the consent rule, and confesses lease entiy

and ouster.

8. An acknowledgment of a deed by husband and wife, in due form, under the act of 1819, where the wife is

not privily examined, is sufficient to admit the deed to record, and is sufficient proof of its execution In all

collateral actions, but does not pass the dower of the wife.
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Wilson, C. J.—^Tliis was an action of ejectment to recover the pos-

session of a lot of land in tlie town of Jacksonville. Several errors are

assigned to the opinions and proceedings of the court below, but it

will not bo necessary to notice more than two of them. The first is

that the court proceeded to try and render judgment in the cause,

witliout any declaration having been filed against the defendant. The

law and the rules of practice in relation to the action of ejectment, are

too well settled to require argument or authority to prove that the court

erred in trying the cause without a declaration against the defendant.

The next error assigned is, that the court erred in excluding from

the jury as evidence, the deed from Thomas Arnett to the county

commissioners of Morgan county. The only reason assigned by the

court for excluding this deed from being read in evidence, was the

insufficiency of the certificate of the acknowledgment of its execution.

The validity of this objection will depend upon the certificate itself, and

also the law regulating the making and certifying of deeds, in force at

the time this was made. First, then, what did the law of 1819 (which

is the law governing this case) prescribe in relation to the acknowledg-

ment of the execution of deeds. This law authorizes judges, county

commissioners, and justices of the j)eace, to take the acknowledgment

of deeds, but it does not require acknowledgment to be taken and cer-

tified in any prescribed form, except it be the acknowledgment of a

married women, when the object is to transfer her right of dower. The

certificate of the justice, in this case, would seem, therefore, to be quite

as full and exact as was contemplated by the law. It is in these words :

" State of Illinois, Morgan County, March, 1825.

" Tliis day personally appeared Thomas Arnett and his wife, Cay-

cah, before me, James Deaton, one of tlie acting justices of the jaeace

for said county, and acknowledged the due execution of the within to

be their free act and deed, for the within purposes therein named.

Given under my hand and seal, day and date above written.

" James Deaton, J. P." [Seal.]

Had this deed been offered in evidence to prove the transfer of the

wife's dower, it would have been properly rejected, because the certi-

ficate of acknowledgment is neither in form nor substance, such as

the law prescribes in such a case. But as the deed was oflered to be

read only as the deed of Arnett, it should have been received. The

certificate of the justice is as full and as formal, as the law under which

it was made required.

Judgment reversed,

W. Thomas^ for plaintiff.

McConnel and Leslie^ for defendants.
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McHenry v. Ridgely.

McHenry V, Ridgely.

2 Scam. R., 309-311.

Appeal from Morgan.
1. Whete a promissory note is made by A to B, and B assigns the nwfce by indorsement to C and C indorses to

D, as cashier of a banking incorporation : Held, that D can sue in his own name, as indorsee.

2. Pleas that the note, as indorsed, was the property of the bank, and not of D, the cashier, are insufficient in

law to bar the action.

S. Where a note is the property of a corporation, but for convenience has been assigned to one of the ofScers

of the corporation, the action is properly brought in the name of the assignee who was the officer of the

corporation.

4. No inconvenience can result from this rule, for if there is a defence to the action, in any conceivable shape,

pleas averring the nominal and real interest, and setting forth the defence, will be regarded, if true, as a

bar to the action.

The facts appear in the opinion of the court by

Wilson, C. J.
—

^This was an action by petition and suinmons^ by

Ridgely against McHenry, upon the following note :

" $400. " Jacksonville, Nov. ith, 1835.

" On or before the sixteenth day of July next, I promise to pay E.

"W. Palmer or order, four hundred dollars for value received. Wit-

ness my hand and seal. " Geokge McHeney." [Seal.]

On which are the following assignments

:

" For value received, I assign the within note to T. Worthington.

" Dec. 12;;^, 1836." " E. W. PalMEK.

" Pay to N. H. Ridgely, Esq., cashier, or order.

T. WOKTHINGTON."

The defendant pleaded three j)leas in bar, alleging, in substance,

First, That the note sued on was assigned to the president, directors,

and company of the State Bank of Illinois, in the name of ]^. H.

Eidgely, Esq., cashier of said bank, according to the usages of the

bank, and that the legal and beneficial interest was, by said assign-

ment, vested in the bank. Secondly, That the note is the property

of the bank, and that the plaintiff has no interest in it. Thirdly,

Tliat the note is the property of the bank, and was assigned to the

plaintiff, Ridgely, as its cashier, according to the custom and usage

of the bank ; and that Ridgely is merely the agent of the bank, with-

out any property in the note sued on. To these pleas a demurrer

was interposed by the plaintiff, and sustained by the court. This

decision is assigned for error.

It is true, as a general proposition, that a corporation may not only

sue in its own name, but when its rights are asserted, it must sue in

its corporate name ; but the authorities upon this point, and those

38
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referred to relative to the obligation of the principal, or tlie one bene-

ficially interested in the suit, are not applicable to the present case.

The law is well settled that where a note is payable to bearer, or is

indorsed in blank, a snit may be maintained in the name of any per-

son who is the holder of the note, without his being required to show

an interest in it, unless he possesses the note under suspicious circum-

stances ; and if the question of maid fide possessio, which is one of

fact, to be submitted to the jury, is not raised by the defendant, the

court will not inquire into the rights of the plaintiff, but will consider

possession of the note as evidence of property. That no injustice ma}'

result from this rule, it is also settled that, when the plaintiff on

the record is a mere trustee for another, the defendant may avail

himself of any defence which he might set up against the real

owner of the instrument, provided the action had been brought in

his name.

The pleas of the defendant in this case neither raise the question of

mala fide ])ossessio in the plaintiff, nor do they set up any defence to

the action against the bank. The decision on the demurrer to them

was, therefore, in accordance with the general rules adverted to ; and

is also sustained by several cases directly in point. In one, " where

a note was assigned to W. N., cashier of the Farmers' Bank," it was

decided that a suit was properly brought in the name of W. X., and

not of the bank, though it was for their benefit, for the assignment

was made to him individually, and not to the corporation. So it has

been decided, " that the mayor and commonalty cannot sue on a

bond made to the mayor himself in his own proper name, though he

was also styled mayor."

The doctrine is also laid down by Chancellor Kent, and seems to

be fully settled by the numerous authorities to which he refers, that

blank indorsements may be filled up at any time by the holder, even

down to the moment of trial, in a suit brought by him as indorsee,

for the purpose of pointing out the person to whom the bill or note

is payable ; and also that a note indorsed in blank, is like one pay-

able to bearer, and passes by delivery, and the holder may consti-

tute himself or any other person assignee thereof ; and the court will

not inquire whether he sues for himself, or as trustee for some other

person.

Judgment ajfirmed.

Leslie and McClure, for appellant.

W. T]iom,as^ for appellee.
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Olney v. Myers.

Olney v. Myebs.

2 Scam. R., 311-312.

Appealfrom, Will.

1. Where a minor sues for work and labor, a legal indenture of apprenticeship is a bar to the action.

2. Foreign indentures of apprenticeship constitute a bar to an action for work and labor done by the appren-

tice outside of the limits of Illinois, and in the State where the relation of master and apprentice was

created.

3. An inderture of apprenticeship signed by the minor and his father, in a foreign State, is legal and binding

upon the apprentice in Illinois.

4. If an apprentice is removed from a sister State to Illinois, and serves without consent in the latter State, he

may recover wages of his master.

5. If a foreign apprentice voluntarily renders service to his master in this State, he cannot recover for work

and labor upon an implied assumpsit.

6. If the Circuit Court reject relevant evidence, the judgment will be reversed.

Smith, J.—This was an action for work, labor and services. The

declaration is in the nsnal form, with money counts.

The defendant pleaded non assuinpsit, and gave notice that he

would prove at the trial, that the work, labor and services mentioned

in the plaintiff's declaration, and alleged to have been performed by

the plaintiff for the defendant, were rendered under a certain inden-

ture of apprenticeship, a copy of which is set out in the notice.

On the trial the defendant offered to give in evidence the deposi-

tions of certain witnesses, taken by virtue of a dedim^is sued out and

duly executed, to prove the due execution of the indenture by Myers,

the plaintiff, with the assent of his father. The testimony offered is

set forth in the bill of exceptions, and most clearly proves the due

execution of the indenture by the plaintiff and his father. We are at

a loss, from the proceedings as they appear in the record, to conceive

upon what ground the Circuit Court rejected the depositions. The
evidence was certainly pertinent to the facts in issue, and \lirectly

established the defence set up. The time of service specified in the

indenture had not expired, even at the commencement of the suit

;

and as the place of the execution of the indenture and performance

of the services to be rendered, does not appear to have been out of

this State, we do not perceive upon what ground the evidence was

rejected.

If the services were to have been performed in another State, and

the plaintiff had been brought here, and an attempt had been made
to compel him to perform the service in this State, and he had done

so against his free consent, that fact should have been shown in

avoidance of the obligation of the indenture ; but until that was
done, the exclusion of the proof of the due execution of the indenture,

was evidently erroneous.
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The voluntary performance of the services in the indenture sj^eci-

fied to be performed, though rendered out of the State where by the

indenture they were to have been rendered by the plaintifi", would not

entitle fiie plaintiif to remuneration therefor.

Jvdg'ment reversed.

J. M. Wilson, jyev)Mrk and Butterfield, for appellant.

Bca/rmnon and Boardman, for ajDpellee.

McConnel ^'. Thomas,

2 Scam. R., 313-315.

Apj^eal from Morgan.

1. "Where a note is made payable to a certain person—and his

official character is added in the undertaking—the legal interest is

vested in the payee named.

2. In a case of petition and summons no averment is necessary

upon such a note.

3. Interest is an incident to the debt, and need not be specifically

averred in a suit commenced by petition and summons.

Judgment ajjirmed.

McConnel, for appellant.

W. Thomas, for appellee.

Doe ex dem, v. Miles,

2 Scam. R., 315-317.

Appeal from Monroe.

1. A deed is valid as between the parties, although not acknowledged and recorded, provided the execution

of the deed is proved, according to the principles of the common law.

2. If a deed is executed in a foreign county, and acknowledged before a justice of the peace of such county,

and the land lies in another county, the official character of the justice must be evidenced by the certi-

ficate of the clerk of the foreign county.

8. Parol evidence is inadmissible to prove the official character of a justice of the peace in a foreign county.

4. This cause arose under the statute of February 19, 1819.

LocKWooD, J.
—

^This was an action of ejectment commenced in the

Monroe Circuit Court by Doe, on the demise of Semple, against Miles,

to recover the possession of the south fractional half of section twenty-

three, in township two, south, range eleven, west, of the third princi-

pal meridian. On the trial of the cause, the plaintiff offered to prove

the execution of a deed made on the 9th day of July, 1821, by Elias

Bancroft to William Rector, for the premises in question, and then
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to read it to the jury, which was objected to by the defendant's coun-

sel, and the objection sustained by the court.

The plaintiff' also offered to prove by witnesses, that Thomas
Osborne was a justice of the peace of St. Clair county, in 1826, at

which time he took the acknowledgment of a deed from Wm. Rector

to Nelson Pepper, for the premises in question ; and then to read said

deed in evidence to the jury ; which evidence thus offered, was
objected to by the defendant, and the objection sustained, and there-

fore the plaintiff submitted to a nonsuit. The assignment of errors

questions the correctness of the decisions of the court below, in reject-

ing the evidence offered to prove the execution of the two deeds. It

does not appear from the bill of exceptions on what grounds the court

below rejected the plaintiff's evidence. In relation to the deed from

Bancroft to Rector, it seems from the written brief, that the evidence

was rejected because the deed was not acknowledged and recorded as

is required by the 8th section of the act establishing the recorder's

office, and for other purposes, passed 19th February, 1819.

This section provides, after directing in what manner deeds relating to

real estate shall be acknowledged, that all such deeds shall be recorded

in the recorder's office of the county where the lands shall lie, within

twelve months after the execution of such deeds ; " and every such deed

or conveyance that shall at any time after the publication hereof be

made and executed, and shall not be proved and recorded aforesaid,

shall be adjudged fraudulent and void against any subsequent pur-

chaser or mortgagee, for valuable consideration, unless such deed or

conveyance be recorded as aforesaid, before the proving and record-

ing of the deed of conveyance, under which such subsequent pur-

chaser or mortgagee shall claim."

If the evidence was rejected for the reason supposed, the court

erred. The deed was valid, as between the parties to it, without

being acknowledged and recorded, and the court had no right to

assume that there was a subsequent purchaser or mortgagee, so as to

render it fraudulent and void under the statute. We are consequently

of the opinion that the evidence of the execution of the deed ought to

have been received by the court ; and if subsequent testimony

rendered the deed void, it should then have been rejected, or the jury

instructed to disregard it.

Tlie evidence offered to prove that Osborne was a justice of the

peace of St. Clair county was correctly overruled. The 8th section

of the act before referred to, authorizes deeds to be acknowledged or

proved before some justice of the peace of the county where the deed

was executed. But by the 12th section^of said act, it is declared law-
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ful for any justice of the peace of any county of this State, to take

the acknowledgment or j^roof of deeds of any lands being in any other

county of this State, which acknowledgment or proof so taken and

made, the same being duly certified by the clerk, under the seal of

the county, shall be valid and eftectual, and have the same force and

effect as if the same were taken before any justice of the peace of the

county in which the said lands are situate, We are of opinion that

the fair construction of these two sections, taken together, only

authorizes a justice of the peace of the county where the land lies, to

take the acknowledgment, unless the certificate of the clerk of the

county is appended to the deed.

It appears by the bill of exceptions, that the deed of Eector to

Bancroft was accompanied by a certificate of the clerk of the Circuit

Court of St. Clair county, that Osborne was a justice of the peace of

St. Clair county.

It is however unnecessary to decide whether the certificate of the

Circuit Court was sufficient under the statute, as it was not ofiered as

evidence ; and the court below did not decide on its competency.

Judgment reverBed.

Cowles and Krum, for appellant.

J. B. Thomas and Reynolds^ for appellee.

MOERISON V. ROGEES.

2 Scam. R., 317-319.

Appeal from Cook.

1. A JUSTICE of the peace has no jurisdiction in trespass de bonis

asportatis^ where the amount in controversy exceeds the sum of

twenty dollars, {a)

2. Where a tortious act is committed, and the defendant has not

converted the fruits of his trespass into money or money's worth, an

action of assumpsit will not lie. (J)

Judgment reversed.

Spring and Goodrich, for appellants.

Morris, for appellee.

(a.) By statute his jurisdiction has been extended to $UiO : Cooke's Stat., 6S7, sec. 17, clause 12.

{b) But where the conversion is effected, assumpsit lies : Morrison v. Rogers, 2 Scam. R., 318 ; Dickinson v.

Whitney, 4 aUm. R., 4U7 ; Sergeant v. Kellogg, 5 ibid., 280 ; O'Reer v. Strong, 13 Ul. R., 690.
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Teal v. Kussell.

2 Scam. R., 319-321.

Error to CooTc.

1. Assumpsit against several—plea by one of the defendants—de-

fault as to the others—no disposition of the plea. Ileld^ proceedings

erroneous ; that in actions ex-contractu the judgment must be a unit^

unless a personal plea is interposed as to one of the defendants.

2. A plaintiff may reverse his own judgment.

3. Where all of the defendants stiptilate that a judgment may be

entered, and one of them files a plea to the action, this is a breach of

the stipulation, and the judgment will be reversed.

Judgment reversed,

Butterjield and Ryan, for plaintiff.

Peyton and Spring, for defendants.

Smith v. Finch.

2 Scam. R., 321-325.

Appeal from the Municipal Court of Alton.

1. The statute of Illinois relative to the liability of the assignor of

a promissory note, does not apply to an indorsement in blank, nor to

a guaranty.

2. Where the payee of a note, for a consideration, agrees to gua-

rantee the payment of the note, upon condition that the holder

sues the maker, issues an execution, and cannot find property of the

maker

—

lield, that if the holder recovered a judgment in due season,

and issued an execution, which was returned nulla hona, his cause of

action was complete against the guarantor.

3. Where a note is thus indorsed " pay to A or order,"^ and

signed by B

—

held, the holder had a right to write a guaranty over

the indorsement, and that if he neglected to do so, parol evidence was

admissible to prove that the contract was intended as a guaranty of

the payment of the note, {a)

4. Where a promise to pay the debt of anotlier arises out of a

. collateral agreement, based upon a new and independent considera-

tion, the contract is not void under the statute of frauds.

5. A consideration will be sustained where it is beneficial or a

detriment to the promisee.
Judgment affirTned.

Cowles and Krmn, for appellants.

Murdoch, for appellee.



600 SUPREME COURT OF THE STATE OF ILLINOIS.

Smith V. Fincb. Stone ». The People.

(a) The following decisions have been made by the Supreme Court upon contracts of guaranty : Camden v.

McCoy, 8 Scam. R., 53T : Cushman v. Dement, ibid., 499 ; CarroU v. Weld, 18 111. R., 684 ; Klein v. Currier, 14

ibid., 240 ; Heaton v. Hulbert, 3 Scam. R., 4S9 ; Abrams v. Pomeroy, 13 111. R., 137; Ryan v. Shawneetown, 14

ibid., 24 ; Webster v. Coblj, IT ibid., 459 ; Rich v. Hathaway, 18 ibid., 54S ; Harwood -». Kiersted, 20 ibid., 367

;

Hance v. MiUer, 21 ibid., 636.

Stone v. The .People.

2 Scam. R., 326-339.

Error to Coolc.

Indictment and conviction for murder.

1. When a grand or petit jury is illegally summoned, the mode of reaching the defect is by a motion to

quash the indictment, or challenge the array, based upon affidavit. It is too late after indictment and

conviction.

2. If, after a capital trial has commenced, the State attorney, who has been guilty of no negligence, discovers

that an alien is upon the jury, the alien may be discharged and a new juryman sworn in his place, and

the trial proceed, (a)

3. The Circuit Courts of this State possess common law powers, and the statute which authorizes the summoning

of a special grand jurj-, or talesman, is not to be regarded as restricting the common law powers of the

court. If, after the regular grand jury has been discharged, a crime of a capital character is committed,

the Circuit Court may award a special venire for a new grand jury.

4. Although a public trial is guaranteed by the constitution in all criminal causes, yet, if on account of the

public excitement, the court cannot progress without closed doors, and no party, counsel, suitor or witness

is deprived of access to the court-room where the trial is progressing, the Supreme Court will not reverse

a judgment of conviction, because the bystanders, or those having a curiosity to see the trial, could not

have access to the court-room.

5. The fact that an indictment for murder does not specifically describe the locality or character of the mortal

wounds inflicted by the accused upon the body of the deceased, cannot be taken advantage of (even if a

valid objection), except upon motion to quash the indictment.

6. Under the criminal code, where the judgment of the Circuit Court in capital cases is aflSrmed, the Supreme

Court wUl fix the time of execution. (6)

Smith, J.
—

^The prisoner was indicted, tried, and convicted of the

murder of one Lucretia Thompson, at the last April term of the Cook

Circuit Court. A writ of error having been allowed, and the record

certified and transmitted to this court, it is now called on to review

and revise the proceedings had in the cause.

Before proceeding to the consideration of the questions presented

for our examination and decision, it may not be improper to remark,

that in performance of the duty required of the prosecuting attorney

on the trial, by the 188th section of the Criminal Code of this State,

to certify to the correctness of the record, that officer has made a

qualified certificate of its accuracy and regularity, by which a por-

tion of it is excluded, and other parts questioned.

This qualification and exclusion relate to the recitals of the mode
of summoning and returning the venires and panels of the first and

second grand and petit jurors ; and the time and manner of their

discharge from further service by the court. That such portions of

the record, which have been thus excepted to, were irregularly incor-
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porated into the record, we cannot doubt, because tliey could alone

nave been regularly made a part of the record, by having challenged

the array, and thus brought those proceedings before the court ; or

by a motion, on affidavit of some irregularity in the proceedings con-

nected with the issuing of the venires, or the want of power in the

court to issue them, and execution by the sheriff, or some defect ap-

parent therein. They formed no more a portion of the proceedings,

in this cause, than they did in any other pending at that time in the

Circuit Court. We have made these observations, not because the

irregularity may be of any direct importance in the consideration of

the questions presented, and connected with the facts in this case, in

reference to the want of power in the Circuit Court, to order and

direct the summoning the grand jury which found the bill of indict-

ment, and the petit jury which tried the cause, because we shall give

the prisoner the full benefit of the consideration of all the questions

presented by his counsel, connected therewith, but to prevent a pre-

sumption that the practice is sanctioned by this court. Having pre-

mised thus much, we proceed to the consideration of the main points

in the case.

It appears that a grand jury, regularly summoned and duly em-

pannelled, had been discharged during the term of the Circuit Court,

having disposed of the business before it ; that after such discharge,

and during the continuance of the term of the Circuit Court, on the

26th day of April, 1840, the murder charged in the indictment was

perpetrated. The prisoner having been accused of the crime,

arrested, and being in custody, the Circuit Court, on a sjjecial appli-

cation of the attorney for the State, by an order on its minutes,

directed the sheriff of the county of Cook to summon another grand

jury to pass on the prisoner's case.

That, on the first day of May following, the grand jury presented

the indictment against the prisoner. It further appears from the

record, that in pursuance of law, the County Commissioners' Court of

the county of Cook, had issued and directed to the sheriff" of the

county, two venires for two petit juries, one to serve for the first week
of the term, and the other for the second week of the same term ; which

were returned duly executed; that the court continuing to sit for

more than two weeks, had discharged each of the juries, at the expira-

tion of the time limited for their services, and expressed in the venires.

That on the 2d day of May, 18-10, the court, by an order on its

minutes, directed the sheriff of Cook county to summon a full petit

jury of twenty-four good and lawful men, to appear and serve as petit

jurors, at such court, on the fourth day of May following.
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That on the said fourth day of May, the prisoner was arraigned,

pleaded not guilty, and was put on his trial. That a jury of twelve

was duly sworn, and the trial proceeded in, and several witnesses

examined on the part of the prosecution, when the court, leaving the

jury in charge of two sworn officers, under instructions from the

court, to keep them together, and prevent all access to them by other

persons, adjourned until the next day. On the reassembling of the

court on the next day, the counsel for the State gave the court infor-

mation that Patterson Nickalls, one of the jurors in the cause, was an

ccUe?i, and produced and read a deposition of IS'ickalls to that effect

;

and thereupon asked that Nickalls might be withdrawn from the jury,

being declared by law incompetent to serve as a juror, and that an-

other juror might be called and selected in his stead. This applica-

tion was resisted by the prisoner, but the court ordered and caused

the juror to be withdrawn and discharged from further serving on the

jury, and allowed an additional peremptory challenge to the prisoner,

and a tales juror was thereupon called, selected, and sworn in the

place of the juror discharged. Tlie prisoner moved to discharge the

eleven jurors after I^ickalls was withdrawn, but the motion was over-

ruled and excepted to by prisoner's counsel. He also objected to

being tried by the whole jury, but his objection was not allowed. The
persons who had been previously examined, were recalled and re-

examined as witnesses, and the trial was recommenced, and pro-

ceeded in.

The prisoner's counsel, for the above causes, and because the verdict,

as it was alleged, was against the evidence and the instructions of the

court, neither of which appear in the record, moved for a new trial,

and for the further cause that while a motion was pending before the

court after conviction, the door of the court-room was locked by the

officer in attendance ; all of which grounds were, it appears, deemed

insufficient by the circuit judge, and the motion overruled. The de-

position of the officer does not show that the act of closing the door

was by the command of the judge, and his supplemental affidavit shows

that neither ingress was obstructed, nor egress prevented ; that he

held the knob of the door lock in his hand, ready to permit a passage

in or out of the court-room ; that the sole object was for the preserva-

tion of order in the court-room, where much confusion seems to have

prevailed, and that the prisoner had in no way whatever suffered the

least inconvenience therefrom. Tliese, it is believed, constitute the

whole facts in the case, upon which the prisoner's counsel rely for a

reversal of the judgment of the Circuit Court. Six several grounds

have been assigned for error. They are as follows :
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1st. The Circuit Court had no power to order the sheriff to sum-

mon the grand jury, which found the indictment, and their act is void.

2d. The petit jury, who tried the cause, were illegally summoned

;

and were impannelled without the authority of law.

3d. The court erred in directing the withdrawal, and ordering the

discharge of Nickalls from the petit jury, after the trial had com-

menced, and witnesses for the prosecution had been sworn.

4th. When Nickalls was withdrawn from the jury, it was error not

to discharge the whole jury.

5tli. For refusing to grant a new trial ; and particularly on the

grounds stated in reference to holding the court a part of the time with

closed doors.

6th. In refusing to arrest the judgment because the indictment does

not describe particularly the wounds by which it is alleged the deceased

came to her death.

The grounds above stated will be considered in the order they are

arranged, and such conclusions stated as the facts, and the law appli-

cable to them, warrant.

While it is not intended to trace the origin and early use of the

trial by j ury, as it existed in England, nor the sources from whence it

is said to have been borrowed, it will not be amiss to consider the

mode of summoning grand juries, as practised there. It is understood

that a precept was directed to the sheriff of the court, either in the

name of the king, or two or more of the justices of the peace, npon
which he returned twenty-four or more persons out of the whole county,

selecting a sufficient and equal number out of every hundred, from

whom the grand jurors were selected, who were qualified as jurors.

When the grand jury were duly returned, charged, and sworn, they

usually served the whole session or assizes. But the court might, in

its discretion, command another grand jury to be returned and sworn,

and usually do so on two occasions. The first of these occasions is

when, before the end of the sessions, the grand jury having brought

in all their bills, are discharged by the court, and after that discharge,

either some new ofience is committed and the party taken, and brought

into jail ; or when, after the discharge of the grand inquest, some

offender is taken, and brought in before the conclusion of the session.

And the other instance of a new grand jury being sworn, it is said,

is, when it is to inquire, under the statute, of the concealment of a

former inquest, which provision, though it expressly mentions justices

of the peace, extends to the King's bench, and the session of Oyer and

Terminer ; and this was formerly the proper mode of punishing the

grand jurors if they refused to present such things as were within
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tlieir charge, and of whicli they had sufficient evidence ; but this pro-

ceeding is no longer in use.

This practice was adopted so far as relates to the impannelling of a

second grand jury, in the case of a commission of a new offence, after

the discharge of the first grand jury, in the courts of our State, at the ear-

liest period of its State organization ; and has, it is believed, been prac-

tised on more or less since. But we proceed to consider the statute

prescribing the mode of summoning grand jurors, in force since the

1st of June, 1827. The second section of that act has made it the

duty of the county commissioners, in each county in which a Circuit

Court is holden, to select twenty-three persons, possessing the qualifi-

cations enumerated in the law, and as nearly as may be a proportion-

ate number from each township in their respective counties, to serve

as grand jurors.

A summons is to be issued to the sheriff, containing the names, and

notice to the persons so selected to attend.

By the 14th section of the act, it is declared, the county commis-

sioners shall so select the grand and petit jurors, that no one person

shall serve on the jury a second time, before all fit persons in the

county shall have served in rotation.

From these provisions in the act, as there is nothing prohibitory

therein of the power of the Circuit Courts to cause grand jurors to be

summoned when deemed necessary, for the administration of the pub-

lic justice of the county, the act must be considered directory to the

commissioners. It has not taken away the common law powers of the

Circuit Courts, which, as we have by express statute adopted the

common law of England, they undoubtedly possess.

The Circuit Courts of this State are superior Courts of general juris-

diction, and have power and authority to hear and determine all cases

of treason, felonies, crimes, and misdemeanors whatever, that may be
committed within the respective counties in which they are holden.

The respective cases enumerated in the 9th section of the act rela-

tive to jurors, when the Circuit Court shall have power to order

another grand jury, or a particular number of persons to complete the

panel of the jury, to be summoned to supply the omission of the

County Court to summon a jury, or to supply the absence of one or

more of those summoned, ought not to be considered as abridging the

power possessed by the courts at common law.

It is true, that had these courts no common law powers, the want of

a grant of such j^ower by statute, would then be conclusive against its

exercise. The prisoner is entitled to a speedy public trial, and as he

did not object to the trial, because of its speed and promptness, he has
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but had the right which the Constitution gave of an early trial. An
objection might here have been interposed of a serious nature, as to

the manner in which this question has been raised in the court below,

but as the counsel for the government has waived all exception as to

the form in wliich the question comes up, we are disposed to give the

prisoner the full benefit of a hearing on his exceptions.

Bjthe 153d section of the criminal code, "All exceptions which go

merely to the form of the indictment, shall be made before trial, and

no motion in arrest of judgment, or writ of error, shall be sustained,

not affecting the real merits of the oifence charged in such indictment."

The question should have been presented to the Circuit Court, either

on a challenge to the array of the grand jury, or on a motion to have

quashed the indictment, for the reason, that the indictment was found

by a body not legally assembled. If such had been the fact, this

would have been the regular course. It was no cause for granting a

new trial, because the remedy proposed, would not reach the error

alleged in the order directing the summoning of the grand jury.

After indictment found, no objection of irregularity of impannelling

a grand jury can be received as a plea to the indictment.

It is however manifest, that the order directing the summoning and

impannelling of the grand jury, was the proper exercise of the com-

mon law powers of the court; and we perceive no injustice or incon-

venience resultino; from its exercise.

The second alleo-ed error will be considered.

The same statute, which authorizes and directs the county commis-

sioners to summon grand jurors, also directs the summoning of petit

jurors. It appears that the two juries eummoned for the first two

weeks of the term of the court, w^ere respectively discharged, at th^
expiration of the time of service for which they had been summoned.

It ajDpears by the 5th section of the act relative to the holding of the

Circuit Courts, passed 13th February, 1835, that the county commis-

sioners of the several counties, in which the Circuit Courts are allowed

to sit two weeks, are authorized to divide the petit jury into two pan-

els ; and they are to summon them to attend each panel for one

week only. The time of service of the jurors consequently expires

with the termination of the week.

Such seems to have been the case on the present occasion, and the

court recognizing the rule prescribed by the act, discharged the second

jury on the termination of the second week. It is now strongly urged,

that the Circuit Court possessed no power to order the sheriff to sum-

mon the petit jury which tried the cause ; and it is said the order on

the minutes of the Circuit Court, for such purpose, was a nullity, and
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therefore all proceedings connected with the trial of the prisoner are

void.

To test the force and accuracy of this proposition, we recur to the

168th section of the Criminal Code of this State, in wliich it is declared,

that it shall not be necessary to issue a ve^iire in any criminal case.

And in all criminal cases where the panel of jurors shall be exhausted

by challenges or otherwise, and whether any juror has been elected

and sworn or not, it shall be competent for the court to order, on its

minutes, a tales for any number of jurors, not exceeding twenty-four,

retnrnable insfanter, out of which persons so ordered to be summoned,

it shall be lawful to impannel a jury for the trial of any criminal

case ; but should the tales order be sufficient, by reason of challenges

or otherwise, to form an impartial jury, the court may, from time to

time, make such further orders, on their minutes, for additional tales-

men, returnable instanter, until a full jury shall be obtained. It will

be perceived that the formality of a regular -yen rri?, has been dispensed

with ; and by a liberal construction of this section, it would seem to

justify the granting of the order to the sheriff to summon the petit

jury.

The regular jurors, who had been summoned for the second week,

had been, it is true, discharged by the court ; but the panel might,

perhaps, be said to have been otherwise exhausted than by the chal-

lenges, and if so, then the power would be complete, at least by impli-

cation, under this section. Without, however, asserting the power

under this section, which may be of doubtful authority, after a careful

examination of the point, we think there is no difficulty in tracing it

clearly to the common law powers of the court. We have already

j*emarked that we adopted the common law of England, and we have

also adopted all statutes, made in aid thereof, of a general nature, and
not local to that kingdom, prior to fourth year of the reign of James
the First, excepting the 2d section of the 6th clia]3ter of 43d Elizabeth,

the 8th chapter 13th Elizabeth, and 9th chapter 37th Henry the

Eighth
; and the 178th section of the Criminal Code declares that all

trials for criminal offences shall be conducted according to the course

of the common law, except where that act points out a ditlerent

course.

It will also be perceived that it was, by express law, the duty of

the judge of the Cook Circuit Court to continue to hold the term of

the court until all the business in the court was disposed of, though

more than two weeks had elapsed since its commencement, he not

being required to attend and hold a court in another county. This

duty was imperative, and the law required it should be discharged.
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It has been shown that the Circuit Courts of the State are superior

courts of general original jurisdiction.

They are not only so, but are vested, in criminal cases, with

almost exclusive jurisdiction. How then was this duty so imperiously

required by law to be performed, to be discharged, if the court was

powerless, and could not order and command the attendance of a

suitable number of jurors for the trial and disposition of causes ? Is

it not a rational presumption, when the legislative department im-

posed the performance of this duty, that they conceived tlie court

possessed amjjle power to execute it ; and that if it was not suffi-

ciently conferred by statute, it did exist at common law ?

There is no alternative but the adoption of the proposition that its

common law powers were commensurate to the performance of the

duty, or the supposition that the business required to be disposed of

could not be performed ; and that a nugatory requisition had been

made, which could not be executed. JSTeed it be asked which of the

two it is more reasonable to adopt; it must be intended that the juris-

diction and power to try the cause, being not only given, but required

by law, the means necessary to the performance of the duties, are to

be found in the ordinary common law powers of the court, to cause a

jury to be impannelled. We think such a construction eminently

conducive to the administration of public justice, and we do not per-

ceive how injurious consequences are to flow from a sanction of the

exercise of the power, any more than in any other case. The possible

abuse of a power is no legitimate argument against its existence. It

is required to be deposited somewhere, and, of necessity, may possibly

be exposed to such consequences. The only remedy is punishment

for its corrupt exercise. If it is to prevent a failure of justice, the

motive is laudable, though if it be clearly not granted, it certainly

should not be exercised. The same objection as to the mode in which

it seems the question came up in the Circuit Court, is applicable here.

The party should have challenged the array of the jury, or moved to

quash the order for want of power in the court before trial. The

practice in our courts has extensively prevailed as to this mode of

summoning juries, and has, it is believed, been almost coeval with the

State government. We are not aware that any serious injury has

arisen from the exercise of the power. K, however, it is susceptible

of abuse, and the streams of justice are likely, at any time, to be

polluted by its exercise, the legislative department are entirely com-

petent to provide an adequate remedy, and may interpose a barrier.

On the third point we perceive no error, nor the fourth, which are

necessarily so connected as to require to be considered together.
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The act relative to grand and petit jurors, already referred to,

explicitly proliibits aliens from being jurors. It will not be improper,

before referring to some authorities, introduced by the prisoner's

counsel, to remark that the character in which jurors act in the

United States has not been so generally considered as their position

would seem to deserve. The principle that jurors, in criminal cases,

act as judges of the law and the fact, is distinctly declared in the

178th section of the Criminal Code, and their right to return general

verdicts is unquestioned. Hence the iniportance, and absolute neces-

sity that they should possess the qualifications required by law, in

order legally to enter on the discharge of the duties of jurors.

The juror acts in a quasi judicial character. He may decide the

law diiferently from the opinion of the judge, and if the prisoner is

acquitted, the verdict, which is the judgment of the jury, cannot be

reversed or set aside. To constitute him the judge of the law and the

fact, it is indispensable that he be the person declared by the law to

enable him to take upon himself the discharge of the duties of the

station. His being sworn cannot confer the qualification, nor make
him a citizen ; the act of selection is a nullity, and he stands as

though he never was sworn. It is on this principle that the decision

was made in Guykowski's case, at the December term, 1838, and the

further one, that the party was guilty of no laches in not making a

challenge to the juror on the trial, because in that case the fact of

alienage was unknown until after the trial. The jurors being

required to be not only impartial and qualified according to law,

but free from all exception, it seems manifest that but eleven compe-

tent jurors had been sworn in the cause.

It is said that no juror can be challenged after the trial has com.-

menced, and that the court had no power to discharge or withdraw the

juror. This withdrawal of the juror, on the disclosure of his alienage,

is not considered a challenge ;
its efiect, it is true, is the same as

though he had been challenged; but the court would at any time

after he was called, and before he was sworn, at the suggestion of any

one, and on the juror's admission of his alienage, have set him aside

as wholly imcompetent.

On discovery of the fact of alienage, it was communicated to the

court, and proof of its truth exhibited by the oath of the juror, which

showed his entire disqualification. Kow what was the duty of the

court on the development of the alienage of Nickalls, he being by
statute expressly declared incompetent ? Was it not to correct the

error, had the suggestion come from any quarter, according to the

justice of the c^.se, while the proceedings were in limine ? As soon
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as the error was discovered, tlie court was asked, to do what? Its

duty ; and how was that to be best performed ? By going through a

trial, which, if it resulted in a verdict of guilty, must be set aside

instanter, on the application of the prisoner ; for such is the solemnly

adjudicated law of this land ; or do what all rational men would sup-

pose should be done, correct the evil, discharge the disqualified per-

son, and perfect the jury ? And how is this perfection to be accom-

plished? By doing what it is objected was erroneous ? The remain-

ing eleven jurors, being all competent, and having been all chosen

and accepted, as well by the prisoner as the prosecutor, it would have

been irregular to have discharged them, and if it had been done with-

out his consent, would have been, we conceive, cause of error ; because

it would have deprived the prisoner of a right secured to him, and

which had been consummated under the law. The court corrected

the error to the extent occurring, and could go no further. The case

is 8ui generis^ and should be decided on principles of analogy. We
have been referred to authorities which are admitted to be the rule in

the British courts, and if the facts in this case were of the nature

which marked the cases that have been decide there, and in like cases

in our own courts, we should have no difficulty in coming to the

same results on the present occasion. The rule, at common law,

undoubtedly is, where a juror is withdrawn by reason of sickness, or

any other cause, or where the death of any one ensues during the

trial, the remaining jurors are to be discharged, and the prisoner,

unless he consents to have the eleven remain, must be tried by another

jury. And why is it so? Because the jury has been complete ; the

whole twelve were competent and qualified jurors. In the cases cited

the remaining eleven jurors have been discharged, because one of the

competent parts of the jury has been unable to perform its functions

;

not by an act of the parties, or of the court, but by physical causes

beyond the control of both. Not so in the present case. For want

of sufficient caution, an error has occurred. Now shall it be said the

court possessed no power to correct the error, without prejudice to

either party ; but that in correcting it, another shall be committed?

Kot so. Why is a court, for the ends of justice, and where manifest

necessity exists for the act, authorized to discharge a jury ? And if a

whole jury may, in such case, be discharged, why not set aside a per-

son improperly selected and sworn? No injustice has been done ; no

law has been violated. The rights of the prisoner have not been

infringed ; the course is agreeable to justice, and we can perceive no

wrong in the mode adopted. If a doubt could, however, remain on

this point, it is definitely and conclusively settled by the 11th sec-

39
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tion of the act referred to, relative to jurors. "In case of the death,

sickness, or non-attendance of any grand or petit juror, after he shall

have been sworn upon the jury, or where any such juror as aforesaid,

after being sworn as aforesaid, shall, for any reasonable cause, be dis-

missed or discharged, it shall be lawful for the court to cause others,

if necessary, to be summoned, and. sworn in his or their stead."

On fifth ground it is to be remarked that there is no question that

the constitution of the State has guaranteed a public, as well as an

impartial trial ; but the causes stated in the deposition do not show

that the trial was not public. We should infer from the fact stated

in the depositions, that some noise and disturbance prevailed in the

court-room, and that in order to avoid the confusion which might

have arisen therefrom, the officer caused the doors to be locked. ISTo

inconvenience appears to have arisen from the course pursued, and

we cannot well see how any could have occurred.

We have no doubt, however, that the doors may be closed for a

temporary purpose, where existing circumstances eminently require it

to be done ; but not for the purpose of excluding any one connected

with the trial. The record shows the fact that it occurred while the

motion for arresting the judgment was pending under consideration

and discussion ; and it was consequently after the verdict had been

rendered, and trial by jury terminated. We see no cause of error

here. The instructions and evidence given in the cause do not appear

in the record, and consequently we have no means of deciding the

point presented, whether the verdict was against the evidence or the

instructions of the judge.

On the sixth and last ground, it is only necessary to remark that

the objection to the -vt^ant of a minute specification of the extent and

character of the wounds, charged in the indictment to have been

inflicted, is purely technical. If it could have prevailed at all, which

we do not believe, it should have been urged on a motion to quash

the indictment, as provided in the 153d section of the Criminal Code

already quoted.

It is to be further remarked, that with a view to dispense with

unnecessary technicalities, and prolixity in indictments, the 152d sec-

tion of the same code, has declared, "That every indictment, or

accusation of the grand jury, shall be deemed sufficiently technical

and correct, which states the offence in the terms and language of this

Code, or so plainly that the nature of the offence may be easily under-

stood by the jur}^" The objection cannot prevail.

We are therefore of opinion that there is no error in the record,

proceedings, and judgment of the Circuit Court of Cook county, in
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this cause, and that the same should be, and hereby is affirmed with

costs. And this court proceeding under and in conformity to the

188th section of " The Act relatwe to Criminal Jurisprudence^''

of this State, do order, adjudge and decree that the original sentence

of death, adjudged by the Circuit Court of the county of Cook, to be

executed on the person of John Stone, the prisoner in this cause, and

which by the judgment and consideration of the said court was

ordered to be executed on the said John Stone, on the twenty-ninth

day of May now last past, but which has been respited and super-

seded, be executed by the sheriif of said county of Cook ; and that he

cause the said John Stone, on Friday, the tenth day of July, in the

year one thousand eight hundred and forty, to be taken from the

j)rison of said county of Cook, where he is now confined, to the

place of execution, and there between the hours of twelve meridian,

and four post meridian, of that day, he cause the said John Stone to

be hanged by the neck until he be dead ; and that therefrom he cause

the body of the said John Stone to be delivered over to the surgeons

named in the record and judgment of the said Cook Circuit Court,

for dissection, in pursuance of the statute in such cases made and

provided ; and for so doing, this order and decree shall be his suffi-

cient warrant.

Judgment offirmed.
Butterjield and S, Lisle Smith, for plaintiff.

Huntington, States attorney, for defendants.

(ff.) Vide on this point, Guykowski v. People, 1 Scam. R., 4S0-1 ; Greenup v. Stoker, 8 GUm. R., 222.

(ft) This is the general rule of the Supreme Court, which will be seen in subsequent decisions, but neither the

eyUahua nor indices of the reports show the practice. The decisions will be noted in each case separately.

McKeE v. BEANDOlir.

2 Scam. R., 339-344.

Appeal from Will.

1. Where a party covenants to convey land, and fails to do so, the

measure of damages for the breach is the value of the land at the

time the land ought to have been conveyed, {a)

2. There were other points in this cause, but not of sufficient im-

portance to justify a syllabus, even.

Judgment affirmed.
Wm. J'hoTnas, for appellant.

jpord and Spring, for appellee.

(a) S. P. Buckmaster u Grundy, 1 Scam. R., 810.
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McFarland v. Le^wis. Wbeeler v. Shields.

McFarland v. Lewis,

2 Scam. R,, 344-347.

Appeal from Warren.

1. "Wheee one firm sues another, and the whole evidence demon-

strates that each were firms under their respective copartnership

names, the onus is upon neither party in the Supreme Court.

2. Where a debtor makes a payment to his creditor, when he owes

several distinct debts, and the debtor fails to point out upon which

debt the payment is to be applied, the creditor has an election to

appropriate the payment upon either debt, {a)

3. Where, upon the whole record, it appears that justice has been

done, the judgment will be afi'nned.

Judgment affirmed.

A. Williams, for appellants.

Browning, for appellees.

(a) S. P. Arnold v. Johnson, 1 Scam. R., 197; Sproule ®. Samuel, 4 ibid., 133; Bayley ». Wyakoop, 5 Gilm.

E., 449 ; Jackson v. Bailey, 12 111. K., 159 ; Miller v. Macoupin, 2 Grilm. R., 52. The whole Jaw of the court is

embraced in the foregoing decisions, and the principles to be deduced from them are

:

1. That the debtor in the first instance has a right to direct the application of his payment.

2. If he fails to do so, the creditor has the right to appropriate the money upon any debt he has against

the debtor.

8. If neither party make tlie application until a litigation arises, the courts will direct the appropriation

upon the weaker securities, or upon the debt which draws a lesser rate of interest.

Wheelee 1). Shields,

2 Scam. R., 348-35 !»

Error to Will.

1. In slander, it is no justification that at the time of the speaking

of the slanderous words, the defendant said, " such was the common
report." {a)

2. The admission of an immaterial deposition cannot be assigned

for error.

3. Where the bill of exceptions does not state that it embraces all

of the evidence oflered and heard in the court below, the Supreme
Court will intend, that other evidence was introduced which sustained

the verdict and judgment.

4. The Supreme Court will not grant a new trial unless it is appa-

rent that injustice has been done, or there are strong probable grounds

to believe that the verdict and judgment were contrary to the evidence

in the cause.

5. Slander causes stand upon peculiar grounds, and courts will

reluctantly interfere with verdicts in such cases.
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Wheeler v. Shields. Harmon v. Thornton.

6. jSemble, A dedhnus pro testatum commission to take testimony,

may be directed to persons and officers, or either of them ; if executed

by the latter, their official character must appear.

Jtidgment affirmed.
Spring and Goodrich, for plaintiff.

Strode and S. A. Douglas, for defendanto

{a) a p. <;unijn«rford v. McAvoy, 15 HI- E., 812.

Harmon v. Thornton.

2 Scam. R., 351-356.

Appecd from the Municipal Court of Chicago.

1. Pleading over, after a demurrer to the declaration, is a waiver

of the demurrer, (a)

2. In an action against the assignor of a note, an averment in the

declaration, that the maker was insolvent when the note became due,

constitutes a good cause of action.

3. Where a jury is waived, and the cause tried by the court, the

judgment will not be disturbed by the Supreme Court, unless palpably

against the evidence, or the effect of the evidence has been strikingly

misconceived.

4. A bill of exceptions must show all of the evidence upon the

point of error relied upon.

6. An objection which might have been made in the Circuit Court,

and there obviated, if made, will not induce the Supreme Court to

reverse a judgment, where the omission is apparent upon the face of

the record.

6. The Supreme Court is a court of errors, and no question will be

considered by it which was not made in the court below, if it appears

upon the face of the record that the question might have been made
in the inferior court, and was not.

7. In an action against the assignor of a promissory note, the record

of a suit against the maker is admissible to prove diligence in the

institution and prosecution of a suit under our statute.

8. Where a jury is dispensed with, and the cause tried by the court

below, the Supreme Court will make all intendments in behalf of the

judgment, where the bill of exceptions does not, by averment or

otherwise, negative this presumption.
Judgment affirmed.

Spring^ for appellant.

Sca/mmon^ for appellee.
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Ilarmou v. Thorutou. Cowles v. Litchfield.

(a) S. P. Russell v. Hamilton, 3 Scam. R., 57 ; Lincoln ». Cook, 2 ibid., 61 ; Peck ». Boggess, 1 ibid , 2S1 ;

Beer v. Phillips, Bre. R., 19 ; Wain v. McGoon, 2 Scam. E., T7 ; Buckinaster v. Grvindy, 1 Scam. R., 312 ; Har
mon -». Thornton, 2 ibid., 351 ; Vanderbilt v. Johnson, 8 ibid., 4S; Snyder v. Gaither, ibid., 92; Walker ^.

Welch, 14 111. R., 2T7 ; Nye -v. Wright, 2 Scam. R., 223 ; Decklint v. Dunell, 11 lU. R., 84-5 ; GUbert v. Mag"
gord, 1 Scam. R., 471 ; Vincent v. Morrison, Bre. R., 178; Cobb v. Ingalls, ibid., 180; Wells v. Mason, 4 Scam.
R., 88. This rule is applicable to pleas, replications, rejoinders and all subsequent pleadings where the party

has demurred and pleaded over.

Cowles v. Litchfield.

2 Scam. R., 356-360.

Error to Madison.

1. In an action by the assignee against the assignor of a note made
and assigned under our statute, an averment in the declaration that

the note was not paid at maturity by the maker ; that the assignee

sued him at the first term of the court, which was held after the note

became due ; that a judgment was recovered at the return term, tliat

an execution duly issued thereon, that said execution was placed in

the hands of the sheriff and returned miUa hona as to part of the de-

mand, shows sufficient diligence to charge the assignor.

2. It is not necessary to issue a capias ad satisfaciendum, in order

to fix the liability of the assignor.

3. A count in a declaration by the assignee against the as^gnor of

a note, which alleges the insolvency of the maker at the time the

note matured, and that an action against him would have been un-

availing—shows a good cause of action,

4. "Where a declaration contains several counts, and a general

demurrer is interposed, and it turns out that one of the counts is

good, and the residue bad, the demurrer must be overruled, {a)

Judgment affirmed.

Cowles and Krum, for plaintifls.

Bulloch and Keating, for defendant.

(o) S. p. Young V. Campbell, 6 Gilm. R., 82 ; Walter v. Stephenson, 14 III. E,, 77 ; Israel v. Reynolds, 11

ibid., 218 ; Governor, etc. v. Ridgway, 12 ibid., 15.

So upon a demurrer to a declaration containing several breaches, one of which is well assigned : Stout v,

Whitney, 12 lU. R., 231.

So where there is a general demurrer to several pleas, one of which is a bar to the action : Fitch «. Haight,

4 Scam. R., 52 ; Stacy «. Baker, 1 ibid., 421.
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The People v. Needles.

2 Scam. R., 361. ^

Motion for Attachment in Supreme Court.

1. "Where a sheriff fails to return process, the proper practice is to

take and serve a rule upon him to return the writ.

2. It is irregular to move for a rule to show cause why an attach-

ment should not issue in the first instance.

3. The affidavit of a relator that he transmitted the writ to the

sheriff is sufficient evidence to base a rule, to return the writ upon.

Rule to return writ granted.

F, Forman. for relator.

James v. Hughill.

2 Scam. R., 361-362.

Appeal from Tazewell.

If after an appeal taken, the inferior court permits the sheriff to

amend his return, a writ of certiorari Mall be awarded by the Supreme

Court, to send up the amended record, {a)

Certiorari awarded.
Logan^ for appellants.

E. D. Baker^ for appellee.

(a) Vide Holmes is. Parker, 1 Scam. R., 56T ; Cowhick v. Gunn, 2 Ibid., 417 ; Vandyke t. Daley, Ibid., 664;

Troy T. Reilley, 3 ibid.,19; Jones «. Lloyd; Bre. R., 174-6; Jones ». Sprague, 2 Scam. R.,55; Ellis fi. Ewbanks,

3 Scam. R., 584.

615
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The People v. Cloud. Gorham v. Peyton.

The People v. Cloud.

2 Scam. R., 362.

Motion for Mandamus.

1. The Supreme Court will not, upon an exparte statement, award

a peremptory writ of mandamus, in the first instance. The proper

practice is to issue an alternatwe writ.

2. Where a judgment is rendered by an inferior court, and on the

last day of the term a motion for a new trial is entered, and the

court adjourned without disposing of the motion
; and after the

expiration of the term the plaintiff applied to the clerk of the inferior

court for an execution, which the clerk refused to issue, because of

the pendency of the motion for a new trial—the Supreme Court

awarded an alternative writ of mandatnus to the clerk, commanding
him to issue the execution, or show cause why he refused to do so.

Alternative mandamus awarded.
Caton, for relators.

GoKHAM V. Peyton.

2 Scam. R., 363-365.

Appeal from the Municipal Court of Chicago.

1. "Where the Circuit Court tries questions of law and fact, by
consent of parties, without the intervention of a jury, its judgment
upon the facts is entitled to the same weight—and no more—which is

attached to the verdict of a jury,

2. In an action by the assignee against the maker of a note, a plea

that the consideration was an agreement between the maker and

payee, for the sale and purchase of a certain parcel of land, and that

at the time of the execution of the note it was expressly agreed and
understood between the parties that the maker should not be called

on for payment until the payee obtained a patent for the land from

the United States ; and that the assignee had notice of the considera-

tion

—

Held, a good bar to the action, the plea averring in addition,

that no patent had ever issued.

3. An assignee of a note, with notice of the consideration, although

he pays full value for the instrument, takes and holds it subject to

all of the equities existing between the original parties.

4. The negative evidence of one witness cannot overthrow the

positive recollection of another.

Judgment r&oersed.

Caton, Scammon and Judd, for appellants.

Spring and Peyton, for appellee.
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Ilciiton V. Kemper. iJx parte Fellows.

TowNSEND V. Griggs.

2 Scam. R., 365-366.

Error to Madison.

Where a summons in cliancciy is served by leaving a copy thereof

at the residence of the defendant, the return of the officer must

affirmatively show that the person to whom he delivered the copy

was a " memher of the defendant's family,'''' that the person with

whom it was left was a white person, above the age of ten years, and

that he explained to such person the contents of the writ.

Decree reversed.

G. T. M. Davis, for plaintiffs.

Bledsoe, for defendant.

Heaton v. Kemper.

2 Scam. R., 367-368.

Error to Edgar.

1. An instruction upon an abstract principle of law ought not to

be given to a jury, (a)

2. Where a bill of exceptions fails to show the applicability of an

instruction asked by the plaintiff, the Supreme Court will not reverse

the judgment for a refusal to give the instruction, although the

general principle of law set forth in the instruction was correct.

3. What parties have covenanted to do toward each other, and

whether they have performed the covenant or not, are questions of

fact for the jury. (J) Judgment ajffirtned.

Shellady and Linder, for plaintiff.

FicJdin, for defendant.

(a) S. P. Vanlangham 11. Huston, 4 Gilm. R., 127; Stout •». McAdams, 2 Scam. R., 69; Heaton •». Kemper,

ibid., 868 ; McBain v. Ealoe, 13 111. R., 78; Nealy v. Brown, 1 Gilm. R., 14; Atkinson v. Lester, 1 Scam. R.,

407 ; Humphries v. Collier, ibid., 58.

(6) The court were in error upon one branch of this syllabus. What parties have covenanted to do, is a

question of law, upon the construction of the contract. Whether the contract has been performed or no^.is a

question of fact. This distinction was evidently overlooked: Vide 8 John. R., 495 ; 9 Cow. R., 747; 8 Serg.

and Rawle R., 881 ; 1 Peters' S. C. R., 552 : 6 ibid., 499 ; 11 Whea. R., 59.

Ex parte Fellows.

2 Scam. R., 369.

The party was licensed as an attorney in September, 1835, and

took the oath in 183Y, but his name was not enrolled until 1840.

The com-t held that they would not permit an enrollment nunc pro

tunc. Motion denied.
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Saunders v. O'Briant.

Saunders v. O'JBriant.

2 Scam. R., 369-371.

Appeal from Fulton.

1. The assignee of a note must use diligence by suit to collect the money of the maker, before he can charge

assignor.

2. MTiere the note is sued before a justice of the peace, judgment obtained, execution issued, and returned

nulla hcma, all of these steps having been talien in due course of law, this does not establish diligence.

The assignee must file a transcript in the Circuit Court and issue execution, so as to reach the real estate

of the maker, and if the execution is then returned nulla bona, his right of action against the assignor

attaches.

8. In this case it appeared that the maker had no personalty, but did have real estate, and that he was able to

pay the debt.

This was an action commenced by O'Briant against Saunders, before

a justice of the peace of Fulton county, and brought by ajDpeal into

the Fulton Circuit Court.

The cause was heard in the court below, at the June term, 1840,

before the Hon. Peter Lott. In addition to the evidence stated in

the opinion of the court, it appeared, on the trial in the court below,

as is shown in the bill of exceptions, that the maker of the note, when
called upon by the constable to pay the execution, said he had " no

personal property, but he had real j^roperty enough." It also ap-

peared from the bill of exceptions, that other testimony was given in

the case, on the part of the defendant, tending to show that the maker

of the note was able to pay the same, and that it might have been

collected from him.

LocKWOOD, J.—^This was an action of assumpsit commenced by
O'Briant, as assignnee of a promissory note, against Saunders, the

assignor. The cause was tried, by consent of parties, by the court,

without a jury. On the trial of the cause in the court below, O'Briant,

in order to prove that he had used due diligence to collect the money

from Samuel Porter, who was the drawer of the note, gave in evi-

dence a judgment obtained before a justice of the peace against

Porter, and an execution issued thereon, which had been returned by

the constable " no property found." On this testimony, the Court

below gave judgment in favor of O'Briant, against Saunders. Was
this due diligence ? Due diligence does not consist in merely insti-

tuting suit against the drawer, and prosecuting it to judgment. If

the assignee may stop when he has obtained judgment against the

drawer, as contended for by O'Briant's counsel, the very object of

bringing a suit would be defeated. The life of a judgment is the exe-

cution, which puts the plaintiff in possession of the object sought by

the suit ; it was consequently necessary to obtain execution, and show,

by its regular return, tiiat efforts had been made to collect the money.
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But in consequeuce of the limited jurisdiction of a justice of the peace,

real property cannot be reached by an execution issued by him. To

remedy this defect, the 29th section of the " Act concerning Justices

of the Peace and Gonstahles^'' provides that " "When it shall appear

by the return of the execution, issued as aforesaid, that the defendant

lias not personal property sufficient to satisfy the debt and costs

within the county, in which judgment was rendered, and it is desired

by the plaintiff to have the same levied on real property in that or

any other county, it shall be lawful for the justice to certify to the

clerk of the Circuit Court of the county in which such judgment was

rendered, a transcript, which shall be filed by said clerk, and the

judgment shall thenceforward have all the effect of a judgment of the

said Circuit Court, and execution shall issue thereon out of that court

as in other cases."

The act relative to promissory notes, only makes the assignor

liable in case the assignee has used due diligence to collect the money
from the maker of the note. In order to show this diligence, it was

clearly the duty of the assignee to prove that within the county where

the suit was commenced, he had used all the means that the law had

furnished him with, to collect the money. It was consequently

incumbent on O'Briant to prove that an execution had been issued

from the clerk of the Circuit Court, and that it had been returned by
the sheriff of the county of Fulton, that Porter had no lands or tene-

ments in the county, out of which the amount of the note could have

been collected. For want of this evidence, the judgment is reversed

with costs.

Judgment reversed.

Browning^ for appellant.

W. Elliot^ Jr., for appellee.

Doe ex dem. McConnel v. Reed.

2 Scam. R., 371-374.

Ajppeal from Morgan.
1. Under the act of January 81, 1827, a certificate of acknowledgment which states the identity of the grantor

and his voluntary admission that he had executed the deed, is a full compliance with the statute.

2. An acknowledgment of a deed is a cumulative mode of proving its execution. But the common law

remains in full force, and if the certificate is defective, the party offering the deed in evidence may prove

its execution by the subscribing witness, or by proof of the hand-writing of the grantor, where there is no
witness, or he is dead, insane, or beyond the jurisdiction of the court.

8. A deed is valid between the parties, though not acknowledged or recorded.

LocKwooD, J.—^This was an action of eject/inent brought to recover

the possession of lot "No. 113, in the town of Jacksonville. On the
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trial of this cause, the plaintiff gave in evidence to the jury, the certi-

ficate of the Register of the Land Oflace at Springfield, proving that

Thomas Arnett did in May, 1825, purchase the east half of the N. E.

quarter of sec. 20, T. 15 N., R. 10 W., and proved by witnesses, that

lot 113, in the town of Jacksonville, is situated in, and is part of, said

half quarter section of land, and that one Alexander, upon whom the

original declaration was served, was at the time of service in pos-

session of said lot No. 113. The plaintiff then offered in evidence a

deed, from said Arnett to the lessor of the plaintiff, for said half

quarter section of land, which deed is dated 1st March, 1835, and by
which Arnett, for the expressed consideration of five hundred dollars,

"remised, released, and for ever quitclaimed" unto McConnel, his

heirs and assigns, all his right to said half quarter section of land,

and to all and every part of the various lots and divisions of said tract

of land, except a small part therein described. On this deed was in-

dorsed an acknowledgment, in the following words, to wit :
" State of

Illinois, Morgan county, ss. Personally came Thomas Arnett (who,

to me is personally known to be the same person that executed this

deed, and the identical Thomas Arnett of said county) before me the

undersigned, an acting justice of the peace within and for the said

county, and acknowledged the foregoing deed to be his voluntary act

and deed, for the uses and purposes in said deed mentioned. In

testimony whereof, I have hereunto set my hand and seal, at my
office, in the county aforesaid, this 21st day of March, 1835. Mat.

Stacy, J. P." [Seal.] There was also indorsed on said deed, the

following certificate, to wit :
" Filed 21st March, 1835, and recorded

in the Recorder's Ofiice of Morgan County, 111., in book H, p. 154.

J). Rockwell, Recorder. '''' To the admissibility of this deed in evi-

dence, the defendant objected, upon the ground that the same was not

properly certified by the justice of the peace, to have been properly

acknowledged by the said Arnett ; which objection was sustained by
the court. The plaintiff then produced a subscribing witness to the

deed, and offered to prove by said witness, the execution of said

deed, whereupon the defendant dispensed with the necessity of

swearing said witness, and making no objection to the introduction of

such testimony, admitted that said witness would, if sworn, prove

that said deed was executed by said Arnett ; but objected to reading

said deed to the jury, upon the ground only, that the deed being only

a release, was inoperative, for the reason that it had not been proved

by the plaintiff, that McConnel was in possession of the premises

thereby conveyed, at the date of said deed ; which objection, as to

the effect of the deed, was overruled, and the deed read to the jury.
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The i^laintiif then closed his testimonj, and the defendant offered to

read in evidence various deeds of conveyance for said lot of land, to

which the plaintiff objected, because the same did not appear to be

proved or acknowledged and recorded, as required by law ; which

objections were allowed by the court, and said deeds offered by the

defendant were rejected.

The defendant then offered to prove the execution of said deeds by

witnesses, oi^e tenus, to which the plaintiff objected, on the ground

that deeds could not be legally authenticated in the manner proposed,

and said objection was sustained by the court ; whereupon the defen-

dant moved the court to withdraw from the jury the deed from

Arnett to McConnel, whicli deed had been admitted without objec-

tion, as to the mode of proving the same as aforesaid ; which motion

was sustained by the court below, and said deed was rejected as evi-

dence, and thereupon the jury gave a verdict for the defendant.

The errors relied on are, first, that the court erred in rejecting as

evidence, the deed from Arnett, because of the alleged insufficiency

of the certificate of acknowledgment ; and, secondly, that the court

erred in refusing to permit the plaintiff below to prove the execution

of Arnett's deed by a subscribing witness.

Tlie 11th section of the act concerning conveyances of real property,

passed 31st January, 1827, declares, " IsTo judge or other ofiicer shall

take the acknowledgment of any person, to any deed or instrument of

writing as aforesaid, unless the person offering to make such acknow-

ledgment shall be personally known to him, to be the real person who,

and in whose name, such acknowledgment is proposed to be made, or

shall be proved to be such, by a credible witness ; and the judge or

officer taking such acknowledgment, shall, in his certificate thereof,

state, that such person was personally known to him to be the person

whose name is subscribed to such deed or writing, as having executed

the same," etc. The evident object of the legislature, in these direc-

tions in relation to the acknowledgment of deeds, is to prevent one

individual from personating another. This object is fully accom-

plished in the certificate indorsed on Arnett's deed. The justice

certifies, that he is personally acquainted with Arnett ; that he knows

that he is the same person who executed the deed ; that he is the

identical Thomas Arnett of said county, meaning Morgan county,

where the deed was acknowledged, and that Arnett acknowledged

the deed to be his act and deed for the uses and purposes in said deed

mentioned.

If this certificate is not a compliance with the directions of the

statute, the court are at a loss to conceive what would be sutficieut.
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The court consequently erred in deciding that the acknowledgment

was insufficient. The court also erred, in rejecting the evidence of the

subscribing witness. A deed, whether it be acknowledged and

recorded or not, is valid between the parties ; and the question whe-

ther it is void, as it respects subsequent purchasers, for not being

acknowledged and recorded, did not arise in this case.

Judgment reversed.

McConnel^ for appellant.

W. Thomas^ for appellee.

Lansing -y. Blbge. '

2 Scam. R., 375.

Appealfrom Bond.

Where a demurrer is sustained to a plea, it is discretionary with

the inferior court to permit the defendant to file an amended or

new plea as a substitute ; and the refusal of that court to allow a

repleader cannot be assigned for error, {a)

Judgment affirmed.

Coiolcs, Krum^ and Beaum,ont^ for appellant.

Shields and Field, for appellee.

(a) S. P. Conradi v. Evans, 2 Scam. R., 186; Clemson v. State Bank, 1 Scam. R., 46; Weatherford v. Fish-

back, 8 ibid., 1T5,

Little v. Carlisle.

2 Scam. R., 375-377.

Appeal from Fulton.

"Where, by a rule of court, a cause is set for trial on the third day

of the term, and if no pleas are then filed a judgment by nil dicit

may be entered, and where the defendant had not been served with

process, but notwithstanding appeared on the fifth day of the term,

and moved to dismiss the cause for want of security for costs, which

motion was overruled, and thereupon the defendant asked leave to

file pleas in bar, which the court overruled, and rendered judgment

of nil dicit. Held, that the judgment was erroneous.

Judgment reversed.

Logan, for appellant.

J. B. Thomas and Elliot, for appellee.
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Spkagests V. Houghton.

2 Scam. R., 377-417.

Appeal froTn Jo Daviess.

1. The constitution of 1818 provided that, " in all elections, all white rnale inhabitants above the age of

twenty-one years, having resided in the State for six months, shall enjoy the right of an elector."

2. Under this clause of the constitution, it is not requisite that a voter should be a citizen of the United

States. It is sufficient that one offering his vote had been for six months preceding the election an inhabi

tant and resident of the State.

8. A resident is one who has taken up his permanent abode in the State. It must not be casual or temporary.

4. An inhabitant is one who lives or dwells in a State, and has a fixed and legal settlement there.

5. An alien who is an inhabitant of tliis State, and has resided withitfits teiTitorial limits for the space of six

months next preceding an election, is a qualified voter under our constitution and laws.

6. Penal statutes must be construed strictly.

The statute provided that if a judge of election knowingly

received, counted and returned an illegal vote, he should forfeit the

Bum of $100, to be recovered in any Court of Record by action qid

tarn; one half of which recovery should be for the use of the county,

and the other go to the informer. On August 6th, 1838, an election

for State and county oificers and members of Congress was held in

the County of Jo l^viess. At the G-alena precinct in said county, on

that day, Spragins was one of the judges of election. Jeremiah

Kyle, an Irishman and citizen of Great Britain, who had never been

naturalized under the laws of the United States, but who had been a

resident of Illinois six months next preceding said election, offered to

vote at said election, and Spragins, one of the judges of said election,

held as aforesaid, knowing all the facts in reference to Kyle, received,

counted and returned his vote as a qualified elector under the consti-

tution and laws of Illinois. Houghton informed upon him in an

action qui tarn, instituted in the Jo Daviess Circuit Court, and

recovered judgment under the statute aforesaid for $100 and costs.

The only question was whether Kyle, who was not a citizen of the

United States, but an inhabitant of the State of Illinois, six months

next preceding the election aforesaid, was a legal voter.

The Supreme Court decided that he was, and the judghient below

was accordingly

Reversed.

S. A. Douglas and McGonnel, for appellant.

C. Walker^ Strong and Butterfield^ for appellee.
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Greenup v. Poetek.

2 Scam. R., 417.

EfroT to Coles.

A WEiT of error lies from the Supreme to tlie Circuit Court upon
decrees rendered upon the chancery side of the latter court.

Writ of errw sustained.

FicJdin and Baker, for defendants.

Linder, for plaintiff.

Cowhick v. Gunn.

2 Scam. R., 417-418.

Error to Morgan.

1. A TKANSCKiPT of the Circuit Court record, sent up to the

Supreme Court in return to a writ of error, or upon appeal, is a nul-

lity, unless certified by the clerk under the seal of the court.

2. A certiorari can only be awarded, upon an allegation of diminu-

tion, where the transcrij^t is properly authenticated.

Cause strickenfrom the docket and motionfor certiorari overruled.

McConnel and McDougall, for plaintiff.

W. Brown, for defendants.

Akmstrong 1). Caldwell.

2 Scam. R., 418-420.

Appeal from La Scdle.

"Where to an action at law the defendant has a legal defence,

and neglects to make it before judgment, equity will not afterward

relieve him.

Decree affirmed.
Spring, for appellant

Purple, for appellees.

Elston v. Blanchard.

2 Scam. R., 420-442.

Appealfrom the M\micipal Court of Chicago.

1. Fraud should be specifically charged in a bill in equity.

2. Wliere a party has a defence at law, and neglects to make it,

equity will not relieve him.
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3. "Want of consideratiou in a note and notice to an assignee thereof

is a good defence to the note in a court of law.

4. The payee of a note is a necessary party to a bill in equity

impeaching the consideration of a note upon which his assignee has

recovered a judgment at law, where the maker seeks to enjoin the

judgment, as against the assignee, etc.

Decree affi/rmed,

MorHs and Scammon^ for appellant.

Spring and Goodrich^ for appellee.

Bank of Washtenaw v. Montgomeet.

2 Scam. R., 422-^128.

Enor to Cook.

1. A FOREIGN corporation may sue in the courts of this State.

2. The court intimate that a foreign corporation may contract in

this State.

3. "Where the record is silent as to the place where a corporation

acquired title by indorsement to a promissory note, the Supreme

Court will presume that the note was indorsed in Illinois.

4. "Where the record is silent as to the locality of a corporation, the

Supreme Court will intend that it is a domestic corporation.

Judgment reversed,

Butterfield and Collins^ for plaintiff.

Scammon^ Peyton and Leary, for defendant.

Hates v. Goeham.

2 Scam. R., 429-432.

Error to Putna/m.

1, "Wheke an indorsement of a note is made at the request of the

indorsee for his accommodation or benefit, and with an express agree-

ment that he should not hold the indorser liable, no action can be

maintained upon such indorsement against the indorser.

2. In an action by the holder against the first indorser of a note, a

second indorser is an incompetent witness for the plaintiff.

Judgment reversed,

0. PeterSy for plaintiff.

Logmi^ for defendants.

40
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Kyle V. Thompson. Burton v. McClellan.

Kyle v. Thompson.

2 Scam. R., 432-433.

Aj^eal from McDonough.

1. "Where the payees have assigned, by indorsement thereon, a

promissory note, they cannot sue in their own names upon it.

2. But the possession of the note vests them with authority to

strike out the indorsement, the effect of which would be to re-invest

them with the legal title.

Judgment re/oersed.

Walker^ and Browning^ for appellant.

A. Willimns^ for appellees.

Bttkton v. McClellait.

2 Scam. R., 434-437.

Error to Kane.

Case for firing a prairie, whereby, etc.

1. Form of the declaration.

2. If a party does an illegal act, he is liable for all of the consequences resulting from such.

3. Where the defendant set fire to a prairie after the last day of November, and without giving notice to the

plaintiff, who was an adjoining proprietor, and by means of the premises the personal property of the

plaintiff was destroyed ; held, that an action on the case for the injury would lie.

4. The plaintiff in such case is not bound to prove that the fire was willfully kindled, or negligently kept. The

onun rests upon the defendant to show that the fire was set at a proper time, upon reasonable notice to

the plaintiff, and that he used all reasonable precautions to prevent injury to his neighbor, or that he was

of necessity compelled, in order to prevent the destruction of his own property, to set a back fire, (w)

The declaration, was thus that the " plaintiff, on the thirteenth day

of December, in the year of our Lord one thousand eight hundred

and thirty-eight, at the place aforesaid, was and still is possessed of

about forty acres of land in said county, on which there were twenty

stacks of wheat in the sheaf ; twenty stacks of barley in the sheaf

;

twenty stacks of oats in the sheaf ; five stacks of buckwheat, and five

stacks of hay, around which there was a fence ; all of which the

defendant well knew
;
yet the said defendant, at the time and place

aforesaid, wittingly, knowingly, and intentionally, kindled a fire on

the prairies nearly adjoining the said premises of the said plaintiff, and

so negligently and carelessly watched and tended the said fire, that

the said fire came into and upon the said premises of the said plain-

tiff, and consumed the said stacks of grain and hay, and the said

fence, of the value of eight hundred dollars
; and also, one mile of

staked and rail fence on the said premises being situate of the value

of two hundred dollars ; and consumed the grass and stubble grow-



*DECEMBER TERM, 1840. 627

Burton v. McClellan.

ing and being on said land, to the damage of the said plaintiff, of one

thousand dollars."

Plea, not guilty, and issue thereon. Trial by jury, and verdict and

judgment for defendant. The bill of exceptions shows, "that on the

trial of this cause it was proved that the defendant had a field inclosed

in the prairie, in the county of Kane, and that the plaintiff owned a

field, north, about a mile distant from the field or inclosure of the

defendant ; that in the month of December, 1838, defendant set a fire

in the prairie around his inclosure, buring a strip of land around it,

for the purpose of protecting it and his fences from the prairie fire
;

and there was evidence tending to prove that this fire, thus set by the

defendant, spread over the intervening prairie, and extended to and

destroyed the plaintiff's stacks of grain, which were surrounded by

grass, and exposed to be burnt by such fires ; though there was other

evidence tending to prove that there were other fires that extended

to and destroyed plaintiff's stacks.

" There was also evidence tending to prove that there were fires

burning on the prairie westerly of the defendant's field, and that a

strong westerly wind was blowing, which was rapidly driving the fire

toward the defendant's field, and would have reached it in ten or fif-

teen minutes ; and that the direction of the wind was such, that it

would have blown the fire directly to the plaintiff's stacks.

" It was also proved, that this last mentioned fire would probably

have destroyed the defendant's fence and crops, if he had not pro-

tected it by setting a back fire around his field as above mentioned,

and that it would also have destroyed plaintiff's stacks.

" The evidence conduced to g^ove that the defendant commenced

firing about the northwest corner of his field ; that he extended his

fire south, on the west side, and east, on the south side, to the south-

east corner ; and it was proved that when the fire got around the

southeast corner, and was progressing with the wind to the northeast,

in the direction of the plaintiff's stacks, the defendant said, ' well it is

gone, let it go.' It was also proved, that the plaintiff's stacks were

situated in his field, on the prairie, surrounded with grass, and liable

to be consumed by fires of the prairies, and that neither his stacks,

nor the defendant's field had been ploughed around, or otherwise

secured from fire.

" The judge instructed the jury as follows

:

"First, That to make the defendant responsible, the jury must

believe, from the evidence, that he set the fire willfully, or negligently,

or that, lawfully having set it, he negligently permitted it to escape

so as to burn the plaintiff's property.
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" Secondly, That if the fire had been set bj some other person,

which was threatening inevitable destruction to the defendant's own
farm ; and if, in consequence of that, the defendant set out fire around

his own farm, for the necessary protection of his own property, and

that such fire burnt the defendant's stacks exposed in the same
manner the plaintiff's were, such setting fire by the defendant ought

not to be considered to be willful, though the fire was set in the month
of December.

" Thirdly, Tliat if the defendant set the fire for tlie purpose set

forth in the foregoing instruction, then he is not liable for damages,

if he used everything reasonable in his power to prevent it from doing

injury to the plaintiff.

" Fourthly, That it was not negligence in the defendant, that he
h.td not previously ploughed round his field, so as to make it unneces-

gary to set fire for its protection,

" Fifthly, That the burden of proving negligence devolves on the

plaintiff, if the defendant has proved that he set the fire for the pro-

tection of his own property,

" Sixthly, That negligence may be proved by circumstantial evi-

dence.

" To these instructions the plaintiff excepted."

Smith, J,—In this case it is only necessary to consider a few plain

principles, to determine the points presented.

First, If an illegal act be done, the party doing or causing the act

to be done, is responsible for all consequences resulting from the

act.

Secondly, If an act be done from evident necessity, and justified by
such necessity, but which, without such necessity, would otherwise be
illegal, it must appear that such necessity existed at the time, and that

every possible diligence and care was taken in the manner of the

execution of the act, to avoid injury being done to others, or their

property.

Apply these principles to the case under consideration. Tlie

authority given by the one hundred and forty-eighth section of the

Criminal Code, to fire the prairies, conferred no authority whatever on
the defendant to set out the fire in the prairie, because the firing was
not done at the period of the year allowed by the section of the law
referred to. If the act was done, as is contended, as a means of protec-

tion, by making aback fire to protect the defendant's possession, then he
•was bound to use every possible diligence to prevent injury to others.

The fifth instruction given, which imposed on the plaintiff the neces-
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fiitj of proving the negligence of the defendant, before he was entitled

to recover, we think was incorrect. The principles already stated

show the converse of the rule. Tlie defendant, to justify the act,

should have shown the absolute necessity which existed at the time,

for doing the act, and that every possible caution was iised to prevent

injury. It rested with him to show the excuse and justification, and

was not required of the plaintiff.

Judgment reversed.

McConnel and Bodge, for plaintiff.

0. Peters^ for defendant.

{a) Vide " Criminal Code," Cooke's Stat., 402, sec ISd,

EiGGS V. Dickinson.

2 Scam. R., 437-441.

Appeal from Peoria,

1. In partition causes tlie report of the commissioners may be set aside if they have made an imeqaal, unfair,

mistaken, or fraudulent division of the property.

2. If the commissioners divide the quantity equally, but the division is unequal as to quality, their report will

be set aside.

8. Affidavits are proper upon a motion to set aade the oommisaoners' report in a partition proceeding.

4. A bill of exceptions was used in this cause to preserve upon the record the motion and affidavits in support

thereof.

5. On reversing an order in partition, because of the illegality of the proceedings of the commissioners, the

cause will be remanded, with insta-uctions to the Circuit Court to cause a re-division of the property, in

conformity with the principle laid down by the Supreme Court.

The facts were that the appellees filed a petition for partition under

the statute, praying for a division between themselves, as proprietors

of the undivided half of the northeast quarter of section eight, in

township eight north, range eight east, of the fourth principal meri-

dian, and the appellant, as proprietor of the other undivided half.

Commissioners were appointed, who reported as follows :

" We divided the said tract of land into two equal parts, by a

straight line drawn from the middle of the north line to the middle of

the south line of said tract ; and the east half thereof we assigned

and set apart to the said Edward Dickinson, James C. Armstrong,

Lewis Bigelow, Cyrus Leland, Jacob Gale, Peter Bartlett, and Benja-

min Huntoon ; and the west half thereof we assigned and set apart to

the said Komulus Riffo-s."

Riggs moved thti court below, at the April term, 1839, the Hon.

Thomas Ford presiding, to set aside the report of the commissioners,

on the ground of inequality of value in the moieties assigned by the

commissioners to each party. In support of this motion, he produced
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numerous affidavits, stating the half assigned to i^iggs to be the least

valuable. The appellees resisted the motion, on the ground that mere

inequality in the value of the parts divided, was no reason for setting

aside the rej)ort, etc. They also endeavored to show, that the division

was a just one. The court overruled the motion of Riggs, and con-

finned the report of the commissioners ; to which decision Riggfc

excepted, and prayed an appeal. The bill of exceptions embodied the

facts above recited, and contained all the affidavits referred to. The

points made on the trial of the appeal were : 1st, That the court below

had the power to set aside the report of the commissioners, on the

ground of inequality of value in the parts assigned ; and 2d, That the

evidence presented by the record proves great inequality to have

existed.

Smith, J.—Tlie points presented for consideration are.

First, Whether the report in this case can be set aside.

Secondly, If so, whether it will be done in a case where equality of

quantity has been observed by the commissioners, in the division of

the land, but which division may have resulted in great inequality of

value.

Thirdly, If so, whether that inequality of value may be shown by
evidence in writing, impeaching the report on that ground.

The jurisdiction and practice of courts with reference to proceedings

for the partition of lands, are not, in the more early instances, free

from obscurity and doubt. In reference to the acts of the commis-

sioners, a largeness of discretion has been vested in them, and a reluc-

tance felt in disturbing their reports, unless manifestly irregular, or

wanting in equitable distribution. The early English adjudicated

cases furnish but little information, except on general principles, in

regard to a case like the present ; though the power of the courts to

interfere and set aside reports of the commissioners, is distinctly main-

tained. This power, as has been observed, was exercised with much
caution, and where apparent injustice had been done, whether arising

from mistake or design.

In the case of Manners v. Charlesworth, the power is distinctly

recognized, though the court thought that sufficient grounds did not

exist, in that case, to require a further inquiry.

In the case of the Canal Bank of Albany v. Tlie Mayor, etc., of

Albany, which was a case of assessment of damages in proceedings

under the act relative to streets in the city of Albany, the Supreme

Court of New York held, " that the persons making the inquisition

partake more of the character of commissioners than of a common law
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jury, and their affidavit, showing the grounds of their inquisition, will

be received to impeach or invalidate it ; the rule of law, that the

affidavit of jurors will not be received to impeach their verdict, being

held inapplicable to proceedings of this kind."

From this authority, it will be perceived, that no doubt remained

with the court expressing this opinion, that a report of commissioners

could be impeached, because it assimilates the proceedings of the jury-

to that of commissioners, which could be thus reexamined.

ISTo doubt, however, of the power of the Circuit Court to disapprove

of the report of commissioners can exist ; because the 14th section of

the act relative to the partition of real estate, has declared, that until

the report is approved by the court, it shall not be conclusive on the

parties concerned.

The requisition of this approval being necessary to the confirmation

of the report, it follows, that the court has a superintending power over

the proceedings, and a legal discretion to approve or disapprove of it.

On the second point, the power being established to review the acts

of the commissioners, we cannot doubt that a case of inequality of

value, as well as that of quantity, would call for the exercise of the

power to set aside a report.

The object of the partition is not merely that an equal division of

quantity of land shall be made, but of value also. The object is to do

justice to all ; and, although the quantity might be less in the part

allotted to one, yet if it was equal in value to that set apart for the

other, it would be an equal division, according to the spirit and intent

of the law.

In the case of Manners v. Charlesworth, already quoted, the Chan-

cellor remarked :
" When the shares of the parties are to be equal, as

here, and even where they are not, by means of a little additional

arrangement, I suggested during the argument that an obvious course

to take for securing equality, was for one party to divide, and the

other to choose, subject to the superintendence of the commissioners,

which would still be necessary, in order to prevent error from want

of skill, and also fraud and collusion, where there were more than two

parties. Something of the same suggestion, I find, had occurred to

Lord Kedesdale, as may be seen in the answer which he gave to the

seventh query of the second opinion."

The idea of division by one, and choice by the other, under the

superintendence of the commissioners, if it could have been adopted

in the present case, would probably have been satisfactory to all ; but

whether that would have been conformable to the duty of the com-

missioners, we express no opinion.
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We have no doubt, that any fact which shows an unequal division

of the land, whether of quantity or value, may he shown by deposi-

tions, for the purpose of impeaching the report of the commissioners.

It may liowever, be objected in this case, that inasmuch as there ap-

pears contrariety of evidence, as to the inequality of value, no certain

data is afforded by which to determine the extent of that inequality,

if it does in point of fact exist.

From an analysis of the evidence on both sides, we are inclined to

the opinion that gross inequality is shown, not only from the testimony

adduced on the part of Riggs, the qualified testimony of many of

the witnesses on the other side, who speak of equal value for farming

purposes, but the undisputed fact, that the half awarded to Dickinson

and others lies contiguous to and adjoining the town of Peoria, while

the part awarded to Riggs lies remote therefrom. Here we have, in

addition to the testimony adduced for Riggs, the concurring fact of

the locality and value of the tract awarded to Dickinson, compared

with that set apart to Riggs, lying remote from the town.

We consider that these facts greatly outweigh the testimony brought

to support the report ; and afford good grounds for directing that

report to be set aside, and that a division be made of the premises

upon the principles of an equality of value, and of quantity, with

reference to the value of each part, as nearly as practicable.

This rule to make partition among the parties, quality and

quantity, relatively considered, is the uniform one adopted in New
York.

The judgment is reversed, with costs, and the cause remanded, with

instructions to cause a redivision of the premises, agreeably to the

principles of this opinion.

Order reversed.

Walker and Logan^ for appellant.

Frisby and Metcalfe for appellees.

Lampsett v. WHrnsTEY.

2 Scam. R., 441-442.

Error to Madison.

Where an original execution has been Issued upon a judgment within one year after the rendition thereof, »n

alias may issue at any time thereafter within the lifetime of the judgment, without continuances upon
the judgment record from term to term, (o)

The facts were, that Lampsett recovered judgment against Whitney
in the Madison Circuit Court at the September term, 1823. An
original writ ofj^. fa. issued thereon, Feb. 16, 1824. An alias fi.fa.
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issued Aug. 27, 1825, which was levied upon land and returned, " no

sale for want of bidders." A veiiditioni exponas writ of^. fa. issued

March 20, 1826, and was returned vmexecuted for want of bidders.

A pluries writ oi fi. fa. was issued, Aug. 20, 1830, and satisfaction

had by sale of real estate. At the October term, 1830, the defendant

moved to quash the pluries, and set aside the proceedings thereunder.

This motion was sustained, and the plaintiff sued out his writ of

error.

Smith, J.—^The point made in this case is, whether an execution

issued after several years had elapsed from the issuing of previous

executions, founded on an execution which had originally issued

before a year and a day had expired, was void or voidable because of

a want of a continuance from term to term. It is undoubtedly the

English practice, and that of some of the States, to enter continuances

on the judgment roll, from term to term ; but no such practice has

prevailed with us.

As the original execution was issued within a year and a day,

although more than a year may have elapsed between the period of

the issuing and return of the other executions, still we are inclined to

the opinion that there was no error in the course adopted ; and that

the executions so issued were neither void, nor voidable. Let the

judgment of the Circuit Court, in quashing the execution last issued,

and the order setting aside all subsequent proceedings, be reversed.

Order 7'eversed.

(a) An execution cannot issue after a year has elapsed, without a revival of the judgment by «oi. fa., unless

an original was issued within the year : The People v. Peck, 3 Scam. R., 119.

Crofts v. The People.

2 Scam. R., 442-444.

Error to McIIenry.

1. Precedent of an indictment for forging a canal check upon the Chicago branch of the State Bank—
approved, (a)

2. The Canal Commissioner had power to draw checks upon the State Bank.

3. Uttering and publishing as true and genuine a forged canal check, is a criminal offence.

The indictment charged, that the plaintiff in error, on the " twelfth

day of July, in the year of our Lord one thousand eight hundred and

thirty-nine, in the county aforesaid, [Cook,] a certain falsely made,

forged, and counterfeited check, for the payment of money, com-

monly called a canal check, feloniously did utter, publish, and pass,"

which instrument is set forth in the indictment in h(Bc verha^ directing
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the " Branch of the State Bank of Illinois, at Chicago, ninety days

after date, to pay to the order of John A, McClernand, treasurer of

the Illinois and Michigan Canal, one hundred dollars, and charge the

same to the Canal Fund ;" dated Lockport, May 1st, 1839, and signed

TV. F, Thornton, president, and countersigned Jacob Fry, acting com-

missioner, and indorsed in blank, John A. McClernand. Three checks

of the same tenor are included in each count in the indictment. The
first count concludes, after setting forth the description, as follows

:

" with intent to defraud the Board of Canal Commissioners of the

Illinois and Michigan Canal, he, the said Charles Crofts, then and

there, well knowing the said several checks to be forged and counter-

feited, contrary," etc.

The prisoner was tried, convicted, and sentenced to the State

prison for one year. Prior to his sentence he moved in arrest of the

judgment for the insufficiency of the indictment.

Smith, J.—Exceptions are taken to the authority of the canal com-

missioners to issue checks of the character described in the indict-

ment, which are charged to have been counterfeited and passed by
the accused.

We have not the least doubt that the commissioners had full power

and legal authority to draw drafts of the character described in the

indictment ; and that the counterfeiting of such drafts or checks, is

the commission of the crime of forgery, contemplated in the 73d sec-

tion of the criminal code.

Equally so, is the passing of counterfeited checks or drafts of the

commissioners, of the character described, with an intent to defraud

any person, or body politic or corporate, knowing the same to be false

and counterfeited, embraced in the 77th section of the same code.

The checks described in both counts of the indictment, are, it is well

understood, securities for the payment of money, in the accustomed

form, and they are averred to have been counterfeited ; and the ac-

cused, well knowing that fact, did utter and pass the same with the

intent to defraud the Board of Canal Commissioners, and the people

of the State of Blinois.

The indictment, though concise, is free from exception, and no

reasons are perceived why the judgment should have been arrested.

Conviction affirmed.
Sj)ri7ig and Goodrich^ for plaintiflf.

Huntington^ State attorney for defendant.

(a) This indietment was based upon the criminal code, sees. 73 and 7T, which provided that the " forging or

uttering " of a forged check for the payment of money, with intent to defraud any person or corporation,

should be indictable, etc. : Cooke's Statutes, 885-6.
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2 Scam. R, 444-448.

Error to Sangamon.
1. Where a note is assigned after maturity, the makers can avail themselves of the same defence which the

statute or common law would permit them to set up against the payee, (a)

2. In a court of law, time is regarded as the essence of a contract, and if the parties do not perforih on the

day fixed by the terms of the agreement, a breach occui-s. (6)

8. A plea to an action upon a promissory note, that it was made in consideration of a bond given by the payee

to the makers, whereby he covenanted that he would, within four months after the date thereof, conve.y

by deed, with covenants of general and special warranty, a certain parcel of land in fee to the makers,

and averring that the payee did not make and deliver such deed of conveyance within the time limited,

is a good defence to the suit.

4. A second plea reciting the same considerations and averring that the payee was not, at the time of the

execution of the note and bond, nor within four months thereafter, seized in fee, and had not a legal title

to said land, is also a bar to the action.

6. A third plea reciting tlie same consideration, and averring that judgments to a large amount, which consti

tuted liens upon said parcel of land, were, at the time when, etc., outstanding and unsatisfied against the

said payee, also constitutes a bar to said action, (o)

Assumpsit upon a note dated January 26, 1837, made by Ricliard

M. Young, Samuel D. Lockwood, Gurdon S. Hubbard, Thomas

Mather, and Orville H. Browning, payable to Charles C. Perry, and

by him assigned to the plaintiff after maturity. The residue of the

facts appear in the opinion by

Smith, J.
—

^This was an action on a promissory note assigned to the

plaintiff after it became due and payable.

The defendants pleaded three special pleas of failure of considera-

tion, to which there was a general demurrer and joinder.

Tiie Circuit Court decided the first and second pleas bad ; but that

the third was sufficient, and gave judgment for the defendants.

By consent of parties, it is agreed, that all the pleas shall be con-

sidered as before the court, for the purpose of determining their suffi-

ciency ; and if any one of them shall be considered good, the judg-

ment below is to stand.

To determine the sufficiency of all the pleas, it will be necessary to

state the grounds of failure of the consideration stated in each plea.

The first avers, that the note declared on was assigned after it

became due, and that it was given as part of the consideration for the

execution of a bond of the same date as the promissory note executed

to the defendants, by Perry, the assignor, in a large penalty, to con-

vey certain lands, described in the plea, to the defendants, by metes

and bounds, by deed, in fee simple, with clauses of general and spe-

cial warranty, within four months after the date of the same bond

;

and that Perry did not, within that time, convey the said lands, as

covenanted in the said bond, and that, therefore, the consideration of

the note had failed.
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The second plea recites the same causes, except the omission to

convey, but avers that Perry neither at the time of the execution of

the promissory note, nor within four months from the date thereof,

had any legal title whatever to the lands mentioned in the condition

of the bond ; and that, therefore, the consideration of the note had

failed.

The third plea is the same, except as to the causes of failure of the

consideration, which is alleged to be certain outstanding judgments

against Perry, to a large amount, rendered in the county of Morgan,

which remain unreversed and unsatisfied, and are liens on the lands

covenanted to be conveyed.

On these pleas we are led to inquire, whether the facts stated in

each would be a bar to the action. By the third section of the " Act

relative to Proviissory Notes^ Bonds^ Due Bills^ and other instruments

in writing^ and making them assignable^'' it is expressly provided that

if the note be indorsed after the day it becomes payable, the maker

shall be allowed to set up the same defence to a suit by the assignee,

that he might have done to an action in the name of the original

payee. Hence it will be perceived, that if the defence disclosed in

the first plea would be good against the assignor or payee of the note,

it is equally so against the assignee.

As to the first plea, we cannot doubt that the facts disclosed by the

plea would be a bar to the action. For what purpose did the defend-

ants deliver their note, and promise thereby to pay the sum of money
stipulated % Was it not for the conveyance of the land with a good

title? The moving consideration was the acquirement of the estate,

and this they were to possess by the covenants of the plaintifi^'s

assignor, before they were bound to pay the money. The inducement

and moving cause is the possession, by legal title, of the estate, and if

that is not conveyed, or fails to pass, the promise is a mere naked one,

without a consideration.

On the second and third pleas, there is, if possible, less grounds for

controversy. If the assignor, Perry, had no legal title to the lands at

the time of the making of the note, nor at the time he covenanted to

convey the lands, surely this legal inability is a sufficient defence.

Upon principles of natural justice it could not be required that the

defendants should pay for lands which could never be conveyed to

them by the party contracting to convey. And the embarrassments

arising from judgments against the assignor, Perry, rendering him
utterly unable to make a good title, free from incumbrance, is an

insuperable objection, to which no answer can be given. Both these

pleas are, then, a bar to the action.
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The principles here laid down will be found to be sustained by

decisions in the case of Rice v. Goddard, and Dickinson v. Hall,

Frisby v. Hoffnayle, Hunt v. Livermore, and numerous other Cases

referred to in those decisions.

In the case of the Bank of Columbia v. Hayner, the Supreme Court

of the United States held that in contracts for the sale of lands, by
which one agrees to purchase, and the other to convey, the under-

takings of the respective parties are always dependent, unless a con-

trary intimation clearly appears ; that an averment of performance is

always made in the declaration upon contracts containing dependent

undertakings ; and that averment must be supported by proof; and

that it is to be laid down as a rule at law, to entitle the vendor to

recover the purchase money, he must aver, in his declaration, per-

formance of the contract on his part, or an oiFer to perform at the day

specified for the performance ; and this averment must be supported

by proof, unless the tender has been waived by the purchaser.

The time fixed for the performance of a contract is, at law, deemed
the essence of the contract ; and if the seller is not ready and able to

perform his part of the agreement on that day, the purchaser may
elect to consider the contract at an end.

Thus the principles avowed in this case sustain the position assumed

in the pleas, and fully illustrate the necessity of an ability, in the

vendor, to complete his contract on the day named for its perform-

ance, and an ofter by him to complete it, by a tender of a deed.

Judgment affirmed.

McConnel, McDougall, and S. A. Douglas, for plaintiff.

Walker and Logan, for defendants.

Note.—Judge Lockwood, being a party to the cause, did not participate in the decision.

(a) S. P. Cooke's Stat., 292, sec. 8. Lazell v. Francis, 4 Scam. R., 421 ; Sergeant v. Kellogg, 5 Gilm. R.,

2T8 ; Walter v. Kirk et al., 14 111. K., 57.

(&) In equity it is a question of intention : Capps v. Smith et al., 3 Scam. R., ITS ; Smith v. Brown, 5 Oilm.

R., 314 ; Andrews et al. «. SulUvan, 2 ibid., 334.

Where parties, by contract, stipulate that time shall be regarded as the essence of a contract, the agreement

will be enforced as made : Smith v. Brown, 5 Gilm. R., 314; Kemp •». Humphreys, 13 111. R., 573.

(o) Cases upon notes given for the consideration of a bargain and sale of land, where the vendee and payee

setup a failure of consideration, etc.: Miller's. Howell, 1 Scam. R., 500; Merriweather v. Smith et al., 2

ibid., 31 ; Gregory etal. v. Scott, 4 ibid., 394; Slack v. McLagan, 15 111. R., 249: Duncan v. Charles, 4 Scam.

R., 568 ; Foster «. Jared, 12 111. R , 454; Davis v. McVickers, 11 ibid., 829 ; Condrey v. West, ibid., 150; Hayes

V. Smith, 3 Scam. R., 427; Owings v. Thompson, ibid., 509; Capps v. Smith, ibid., 178; Wagg v. Lane, ibid.,

237 ; Evans v. School Commissioners, 1 Gilm. R., 65S; Purkett v. Gregory, 2 Scam. R., 44; Kinzie v. Chicago,

ibid., 187 ; Mason v. Wait, 4 Scam. R., 133 ; Gorham v. Peyton, 2 Scam. R., 863 ; Stookey v. Hughes, 18 '^ll

R , 55 : Marsh v. Bennett, 22 III. R., 813.
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Gleason V. Edmunds.

2 Scam. R., 448-452.

Appeal from La Salle.

1. Construction of the statute defining the extent of the possession of squatters' claims to public lands.

2. Where a statute recognizes claims of squatters " according to the custom of the neighborhood in wUch
such lands may be situated," questions to a witness tending to elicit the facts relating to the " custom"
are relevant and proper.

3. Under this statute an inclosw'e is not essential to the validity of the claim.

4. It is not even necessary that the claimant should reside upon the claim, or immediately adjoining it. It is

sufficient if he reside ' ne<ir " to the claim, and has taken the precaution to " plainly mark " the bounda-

ries of his right, so as to distinguish it from the adjacent lands.

5. It is not essential that the claimant should be the head of a family.

6. Under this statute the claimant may select and stake out two separate tracts, one a timber tract, the other

prairie, if such is the custom of the neighborhood, although they do not adjoin each other
;
provided the

two do not exceed 820 acres.

7. TVhere several join in a plea of justification in trespass, the plea must be sustained as to all, in order to

constitute a bar to the action.

Trespass q. c.f. verdict and judgment for plaintiff. The bill of

exceptions is in these words :

" Be it remembered that on tlie trial of this cause by jury, plaintifl

called a witness, Mr. Piatt, and asked him, among other questions,

'What acts of improvement or cultivation has the plaintiff done on

the public unsurveyed lands in this county ?' objected to by defend-

ants, admitted by the court
;
plaintiff next asked same witness, ' What

is the custom of the neighborhood in relation to holding claims V

objected to by defendant, and admitted by the court. The plaintiff

then asked witness, 'If two pieces of land be claimed, one on the

prairie, and one in the timber, not exceeding 320 acres in all, what

is the custom in your neighborhood in relation to it?' objected to,

and overruled. ISText question, ' How is land so claimed in your

neighborhood counted, one or two claims?' objected to, but overruled

and asked. The defendants' counsel asked, among other instructions,

the court to instruct the jury, ' That unless the jury shall believe, from

the evidence, that the said plaintiff, at the time of the committing of

the said supposed trespasses, had the premises inclosed by a fence, the

law is for the defendants.' The court refused to give the instruction.

Secondly, Defendants asked the court to instruct the jury, ' That the

jury must believe from the evidence that the plaintiff, at the time of

the committing of the trespasses, was settled upon the same govern-

ment lands in said declaration mentioned, and not on a separate and

distinct tract of land, than the one on which said supposed trespasses

were committed, in order to enable the plaintiff to recover under the

act entitled, ' An Act to dejme the extent of Possession in Cases of
Settlement on the Puhlio La/nds^ and that said settlement, under said
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act, cannot extend the claim to separate tracts not adjoining the one

settled upon.'

" Tliirdly, ' That if the jury shall believe from the evidence that

the only settlement of the plaintiff on the tract of land on which the

supposed trespasses are alleged to have been committed, consists of

the marking out of the claim, that such evidence does not in law con-

stitute a settlement.' The above instructions in the words of them
were refused ; but the court then instructed the jury, that the ques-

tion of settlement was one of fact applied to the act, to be ascertained

by the neighborhood of country in which the trespass was committed
;

and if the jury believed from the evidence that the plaintiff has set-

tled on the unsurveyed public lands, according to the spirit and

intendment of the act referred to, and such claim did not exceed

320 acres, and was ascertained by land-marks, so plainly made that

the same might be designated from other lands contiguous thereto,

in the same neighborhood of country, that they might find for the

plaintiff, if they also believed, from the evidence, that the defendant

had connnitted trespasses on the plaintiff's claim. The court further

said, that if the jury believed from the evidence that the plaintiff was

a man without a family, yet, if they believed he had made all the

landmarks mentioned in the statute, and was by the witnesses of the

neighborhood, considered after such marks, a settler, that then they

also might thus find, as that was a question of fact for the jury to

determine from the evidence and not for the court. The court also

instructed the jury, that if they believed from the evidence, that this

claim, not exceeding 320 acres, was separate, the prairie disconnected

from the timber, and that they believed it was one claim from the

witnesses from the same neighborhood of country where the claim was

made, that then they might find the fact that if the trespasses were

committed on one of the pieces so recognized by the neighborhood as

the plaintiff's claim. The court further instructed the jury that a plea

of justification for several defendants, if bad in part, was bad for the

whole ; and that if they should believe from the evidence that one of

the defendants had, prior to the settlement on the claim spoken of,

erected a brush fence, and he, at the time of the supposed trespasses,

resided not on this, but on his own land bought of government, and

this fence was broken down, or in part taken away, so as not to make

it an inclosure, as contemplated by law, that his former acts of mak-

ing the fence were no justification to the trespass, unless he resided

on the land, or claimed it according to the meaning of the statute in

question ; and that, although one of the defendants might, under cer-

tain circumstances, be excused if he had rightly pleaded, but if they
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had all justified, Avben it was only a justification to part, that the law

was for the plaintiif.

" To the giving of the last instructions, and refusing the ones asked,

the counsel excepts, and prays this bill of exceptions to he signed and

sealed ; which is done in open court."

Smith, J.
—

^The errors assigned in this case questions the correct-

ness of the decision of the circuit judge, in permitting certain ques-

tions, stated in the bill of exceptions, to be answered by the witness
;

and in refusing to give certain instructions prayed for by the counsel

of the appellants in the court below.

Tlie peculiar character of the controversy in this case arises out of

an act of the legislature of this State, relative to claims upon the pub-

lic lands of the United States, situated in this State, providing for the

definition of the extent of settlements on the public lands, and declar-

ing that in cases of controversy, " the possession shall, in the absence

of paper title, be considered, on the trial, as extending to the number
of acres embraced by the claim of such person, according to the cus-

tom of the neighborhood in which such lands may be situated."

Applying the questions propounded to the witness, under the prin-

ciples of tlie law recited, no error is perceived in permitting answers

to be given ; they were relevant to the matter in controversy, and

regular ; nor is any error perceived in refusing to give the instructions

asked. The matters seem to have been, as far as we can judge

from the record, fully investigated, and we feel no disposition to

disturb them.

Judgment ajffi/rmed.

Sj>ring^ for appellants.

Caton, for appellee.

Note.—Ks to the history of legislation and litigation in Illinois, in reference to the rights of occupants of the

public lands, yi(?« Cooke's Stat., 293-4 and 5 '2: Turney ». Saunders, 4 Scam. R., 527 : Switzer ». Skiles,

3 Gilm. R., 529 ; Sergeant •». Kellogg, 5 ibid., 273 ; Hutson v. Overturf, 1 Scam. R., 170 ; Lovett v. Noble, ibid.,

1S5 ; Wincher ». Shrewsbury, 2 ibid., 2S4 ; Brown v. Throckmorton, 11 111. R., 529 : Gleason v. Edmunds, 2

Scam. R., 448 ; Davenport v. Farrar, 1 ibid., 314 ; Delauny n. Burnett, 4 Gilm. R., 454 ; Taylor v. Davis, 11 HI.

R., 10 ; WUcoxon v. McGhee, 12 ibid., 8S1 ; Blankenship v. CutreU, 16 ibid., 62.

Myers v. Aikman.

2 Scam. R., 452-453.

Appeal from, Edgar.

A PLEA to an action on a note that it was executed in consideration

of a sale, by the payee to the maker, of a parcel of land which the
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payee represented he had a good title to, and averring that the payee

had no title, is a good defence, {a)

Judgment reversed.

S. A. Douglas, for appellant.

J. G. Bowman, for appellee.

(a) S. P. Tyler i). Young et al., 2 Scam. R., 444.

Allen v. Downing.

2 Scam. R., 454-455.

Appeal from JBond.

"Where a subpoena for a material witness has been issued and

returned " not served," because of the absence of the witness in a

foreign county where he was attending a dying son, a continuance

will be granted upon affidavit of these facts, {a)

Judgment reversed.

J. 6-lllespie, for appellants.

Dale, Shields and Field, for appellees.

(a) The statute upon which this decision was based, is in these words

:

" Whenever either party shall apply for the continuance of a cause on account of the absence of testimony,

the motion shall be grounded on the affidavit of the party so applying, or his, her, or their authorised, agent,

showing that due diligence has been used to obtain such testimony, or the want of time to obtain it; and

also the name and residence of the witness or witnesses, and what particular fact or facti the party expects

to prove by such witness or witnesses ; and should the court be satisfied that such evidence would not he mate-

rial on the trial of the cause, or if the opposite party will admit the fact or fa<sts stated in the aflBdavit,

the cause shall not be continued. " Cooke's Stat., 260.

This statute has been construed In the following cases : Lee v. Bates, 1 Scam. R., 528 ; Adams ». Colton, 2

ibid., 71 ; Lyon v. Boilvin, 5 Gilm. R., 629; Vickers v. Hill, 1 Scam. R., 809 ; Dunlap v. Davis, 5 Gilm. R., 84;

Illinois Mutual Ins. Co. ». Marsailles Manufacturing Co., 1 Gilm. R., 260; Burlingame v. Turner, 1 Scam. R.,

589; WUllsi). People, ibid., 402; McBain'W. Enloe, 18 111. R.,76; Ault v. Rawson, 14 111. R., 490; Bailey «.

Hardy, 12 ibid., 459 ; Bruce v. Truett, 4 Scam. R., 456 ; Wade «. Halligan, 16 III. R., 507 ; Babcock v. Trice, 18

ibid., 439; Stevenson u. Sherwood, 22 IlL R., 238; Eames v. Hennessy, ibid., 623.

ScAMMON V. Cline.

2 Scam. R., 456-457.

Error to Boone.

An appeal from a justice of the peace is to be regarded as taken,

when the appeal bond is filed with the justice or clerk of the court, and

no action of the legislature or neglect of the judge of the court, or of

the clerk or justice can defeat it. {a)

Judgment reversed.

Sjpring and Scammoii, for plaintiff.

Lincoln and Loop^ for defendant.

(a) S. P. Campbell v. Quinlan, 3 Scam. R., 3S8 ; overruled : Little v. Smith, 4 ibid., 400 ; Ewing v, Bailey, 4

ibid., 420.

41
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Beaubien v. Sabine. Gushing v. Dill.

Beattbien V. SABmE.

2 Scam. R., 457-460.

Error to Municipal Court of Chicago.

1. By statute, where the Circuit Court, or any other court of con-

current jurisdiction, have no public seal provided, the private seal of

the clerk is a sufficient authentication of a writ, until the court seal is

designed and ready for use.

2. The presumption is in favor of the jurisdiction of a superior

court of general jurisdiction, {a)

Judgment affirmed.

Peyton, for plaintiff.

Butterfield,, for defendant.

(a) S. P. Vance v. Funk, 2 Scam. R., 263; Beaubien ®. Brinckerhoff, ibid., 2T2; Propst t». Meadows, 18

Dl. R., 169 ; Kenney v. Greer, ibid., 432; Gillilan v. Gray, 14 ibid., 416.

CusHESTG V. Dill.

2 Scam. R., 460-462.

Appeal from Edgar.

1. In trespass by ttie " owner " of land to recover the penalty of $8 a tree for cutting and felling tknber, the

act of the defendant must be '^willful,'' to entitle the plaintiff to a recovery, (a)

2. A principal is not liable for the willful acts of liis agents or servants, tinless he advised or directed or

assisted in the commission of the trespass.

"Wilson, C. J.—In an action of deht by Dill against Ciishing to

recover the penalty given by the " Act to prevent trespassiiig, by cut-

ting timber^'' the testimony proved that the trees sued for were cut

upon the land of Dill ; not, however, by Cushing in person, but by

those employed by him to cut and hew timber ; that he directed

them to cut the timber on his own land, and cautioned them

against cutting timber on any other person's land, and after it was

hewed, it was appropriated by the persons in his employ to his use.

It does not appear that he showed the workmen the lines of his land,

or designated it in any other manner.

Whether, under these circumstances, the cutting of the trees in

question, by the hand in Cushing's employ, was the result of his

employment and directions, by reason of his not having designated

his land in such a manner as to enable the workmen to distinguish it

from that of another, and whether he would not therefore be liable in

another form of action, upon the principle that the master is liable

for the acts of his servant, done in the execution of his master's

orders, are questions which do not arise in the investigation of this

case, although counsel seem to regard the settlement of these points
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as deciding the case. This action is brought upon a penal statute,

the object of which is to punish the wrong-doer, as well as to recom-

pense the injured individual. To subject any one, therefore, to the

penalty of the act, it must be shown to have been willfully violated,

by proof that the party charged, committed the forbidden act himself,

or caused another to do it by his command or authority. The statute

gives the penalty against the actual trespasser only ; it would be a

violation of legal principles, therefore, to extend it so as to embrace

another by implication.

The liability arising from the relation of master and servant is

founded in policy, but the implication of authority in the servant,

that would render the master liable in many cases in a civil suit,

would not be sufficient to convict him in a criminal or penal prose-

cution. The maxim, qui faeit jper alium, facit per se, would be

strictly applicable in an action of trespass against Gushing, but in

this prosecution he is liable only for his personal acts, or such acts of

bis workmen or servants as are proved to have been done by his

express, or at least necessarily implied authority.

There is no proof of such acts, or such authority having been given

by Gushing, to those who committed the trespass ; he cannot, there-

fore, be considered liable under the statute.

Although Dill cannot recover in this action, he is not without a

remedy for the injury sustained. Tliat given by the statute is in

addition to the remedy at common law, and an action under it would

not be a bar to a suit at common law in any result.

Judgment reversed.

Wells, for appellant.

Bowman^ for appellee.

(a) S. p. Whitecraft v. Vanderver, 12 111. R., 239.

Beecher v. James.

2 Scam. R., 462-464.

1. Appearance and pleading, or the taking of any other step toward

the trial of a cause upon its merits is a waiver of any irregularity in

process or other formal proceedings, {a)

2. An attachment in aid of a summons is a process, and a part of

the proceedings in the original cause.

3. The word " term" in that section of the statute authorizing the

issue of attachments in aid of suits commenced by summons, means
" time." {]})
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Beecher v. James. Brewster v. James. Holbrook v. James. Holbrook v. Tibbard,

4. An affidavit upon which an attachment in aid is based—is

amendable on motion, (c)

thidgmient reversed,

Yates, for appellants.

McOlure, for appellees.

(a) S. p. Vance v. Funk, 2 Scam. R., 263 ; Kust «. Frothingham, Bre. R., 259 ; Easton v. Altuin, 1 Scam. K.,

250; Frink r. Flanagan, 1 Gilm. R., 38 ; Norton v. Dow, 5 ibid, 461 ; People v. Pearson, 3 Scam. R., 2Ti.

But appearance for the purpose of moving to quash is not a waiver ; Schoonhoven v. Gott, 20 lU. K., 46;

Coleen ». Figgins, Bre. R., 3.

(6) Vide Cooke's Stat., 285, sec. 30.

(c) S. P. Cooke's Stat., 229, sec. 8. Hunter v. Ladd, 1 Scam. R., 55t ; Parkett v. Gregory, 2 ibid., 44;

Beecher v. James, ibid., 462 ; Miere v. Brush, 3 ibid., 23 ; Campbell v. Whetstone, ibid., 381 ; Brink v. King,

ibid., 150. (Clark v. Roberts, Bre, R., 222, was decided upon common law principles.)

Brewstee V. James.

2 Scam. R^ 464-465.

Appeal from Morgan.

Same points as in the preceding case.

Yates, for appellants.

McClurej for appellees.

Judgment reroersed.

Holbrook v. James.

2 Scam. R., 4A^-AAh.

Appeal from Morgan,

Same points as in the two preceding cases.

Yates, for appellants.

McClure, for appellees

Judgment reversed.

Holbrook v. Yibbaed.

2 Scam. R., 465-468.

Error to Municipal Court of Chicago.

1. The lex loci governs as to the validity and construction of con-

tracts and the liability of the parties thereto, {a)

2. This rule applies to the indorsement of a foreign bill or note.

The liability of each party to the bill is according to the law of the

place, where they respectively made their several contracts.

3. "Where a note is made and indorsed in the State of New York by

citizens of Illinois, but payable in Illinois, the law of l^^ew York con-

trols the contract of the indorser.
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4. Wliere there are special counts upon a note, and the usual com-
mon counts are added, and the defendants plead the general issue tc

the whole declaration and special pleas in bar to the counts, upon the

note, and the plaintiffs reply to the special pleas to which the defen-

dants demurred and the court sustained the demurrer and rendered

judgment for the defendants. Meld, the proceedings were regular.

Judgment affirmed,
£utterfield and Collins^ for plaintiffs.

Sjpring and Goodrich, for defendants.

(a) S. P. As to lem loei contradict: Bradshaw v. Newman, Bre. E., 94 ; Stacy v. Baker, 1 Scam. R., 417 ;

Humphrey v. PoweU, Bre. E , 231; ForrsjrUi c. Baxter, 2 Scam. S., 13; Sherman v. Gassett, 4 Gilm. E., 52L

Evans v. Piekce.

2 Scam. R., 468-470.

Appeal from Greene.

1. The jurisdiction of a justice of the peace is conferred by statute; the statute is the charter of his authority,

and in obtaining and exercising his powei's he must strictly conform to the law.

2. He can acquire jurisdiction over the person of a defendant in suits commenced by summons, in one of

two modes only; 1, by the service of the process; or, 2, by a voluntary personal appearance of the

defendant, (a)

3. The justice cannot render a judgment by confession upon the authority of a letter written to him by the

defendant, although the latter has been served with process.

4. A creditor cannot redeem land soJd under execution, under a judgment which is absolutely void for want of

jurisdiction in the court rendering it. (6)

5. A mandamus lies to compel a sheriff to execute a deed for land purchased under execution, where a void

redemption has intervened.

"Wilson, C. J.—Bj virtue of an execution, the sheriff' of Green

county sold a tract of land belonging to Samuel C. Pierce, to John

Evans, and gave him a certificate for a deed at the expiration of the

time of redemption.

Prior to that time. Pierce sent a letter to a justice of the peace,

authorizing him to enter judgment against him, in favor of Thomas,

for an amount named, stating that he waived service of process;

upon which the justice rendered a judgment in favor of Thomas,

who then proceeded as a judgment creditor of Pierce, to redeem the

laud sold to Evans, and accordingly paid the sheriff the amount that

Evans had given for the land. Evans contested Thomas' right to

redeem the land, and applied to the court for a mandamus to compel

the sheriff to make him a deed to the land, in conformity to his certi-

ficate of purchase. Pierce, Thomas, and the sheriff, made themselves

parties to the motion, and, by consent, a judgment,^7/'o yb/7w,a, was

entered against Evans, from which he appealed to this court.

The first question that arises is in reference to the jurisdiction of
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the justice, in the case of Thomas v. Pierce. Tliat he had jurisdiction

of the subject matter of the suit, there is no doubt ; but did he acquire

jurisdiction over the person of Pierce, by having him personally

before him, or by legally notifying liim of the proceeding against him,

in the manner required by law ? A justice's jurisdiction is conferred

b}'' statute, and in its exercise he must proceed in strict conformity

with the manner prescribed. Has that been done in this case? The
statute directs that suit before a justice of the peace shall be com-

menced by a summons, the form of which is given, and that it shall

be served upon the defendant, by reading it to him ; upon the return

of this process, executed by the proper officer, or upon the parties

appearing in person before the justice, and agreeing to waive process,

he may proceed to hear and decide the cause. In this case, however,

the parties neither appeared and waived process, nor was there any

process served. There was, therefore, neither cause nor parties legally

before the justice to authorize his rendering judgment. The letter of

Pierce did not warrant it, because the law having prescribed a different

mode of acquiring jurisdiction of the person of the defendant, it must

be strictly pursued, and cannot be varied at the will of the party or the

justice. In the case of , it was decided that where

the law requires a copy of the petition and summons to be served upon

the defendant, an acknowledgment of the service thereof, purporting

to be indorsed by the defendant, will not authorize a judgment by
default, nor can such acknowledgment be proved in the defendant's

absence. Although the letter of authority to the justice purports to

be that of Pierce, yet it may not be genuine, and there is no way
of ascertaining tbat fact ; its authenticity cannot be proved in his

absence. To institute such an inquiry would be adjudicating upon
the rights of the party in his absence, and without notice to him of

the nature of the proceeding.

Inasmuch, then, as the justice had no jurisdiction in the case of

Thomas v. Pierce, his judgment in favor of the former was not

merely voidable, but totally void ; and as no one can acquire any

benefit or right under, or by virtue of a void judgment, Thomas
acquired no right to redeem as a judgment creditor, his judgment

being void. This fact it was perfectly competent for Evans to estab-

lish when the judgment was interposed as a bar to his rights ; and

having done so, and Pierce having failed to redeem the land in ques-

tion within the time allowed by law, and Thomas having no right to

do so, the sheriff was under a legal obligation to make a deed to

Evans, agreeably to the terms of sale. The judgment of the Circuit

Court is therefore reversed, and the cause remanded, with instructions
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Evans v. Pierce. Waldo v. Williams. Kinnej v. Hudnut.

to that court to proceed in the disposition of the case, according to

this opinion.

Judgment reversed and remanded.
Logan, for appellant.

(o) S. p. Nelson v. Rockwell, 14 111. E., 87T ; vide, also, Hopkins o. Walter, 11 ibid., 548.

(Z>) S. P. Maxcy v. Clabaugh, 1 Glim. R., 29.

Waldo v. "Williams.

2 Scam. R., 470-472.

Error to Morgan,

1. Wheke in an equity cause all of the parties have been notified,

and had an opportunity of being heard in their own defence, an

interlocutory decree will not be reversed, simply because one of the

parties, defendant, was not in court at the time the interlocutory

decree was rendered.

2. Where several tracts of land have been mortgaged, and the

mortgagee files a bill to foreclose, the fact that the decree orders the

sale of all of the parcels, does not constitute an error. It is the duty

of the master or commissioner to sell in separate parcels, and when
enough has been realized to satisfy the debt, stop the sale as to the

residue. If any fraud or injustice occurs, the remedy of the injured

party is to move to set aside the sale.

Brown and Lamhorn, for plaintiffs.

McOlure^ for defendant.

Decree affirmed.

Kinney v. Hudnut.

2 Scam. R., 472-473.

Appeal from Bureau.

A PETITION to enforce a mechanic's lien cannot be filed until the

work is completed, or the time of payment has arrived.

Decree reversed.

Logan, for appellant.

Beaumont, for appellee.
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Lea V. Vail. Rider v. Alleyne. Harris v. Jenks.

Lea v. Vail.

2 Scam. R., 473-474.

Appeal from the Municipal Court of Chicago.

1. Ak attachment bond which has no seal attached thereto is a

nullity.

2. An attachment bond is amendable, {a)

3. It is error, for an inferior court to refuse permission to amend an

attachment bond, by adding the seals of the parties thereto.

Judgment reversed.

Cowles and Krum^ for appellant.

G. T. M. Davis, and S. G. Bailey, for appellee.

(a) This decision is based upon Cooke's Statutes, 229, sec. 8.

EiDEK v. Alleyne.

2 Scam. R., 474-475.

Error to Madison.

In actions ex contractu against two defendants, it is illegal to take

judgment by default against both, when only one has been served

with process, {a)

Judgment reversed.

Cowles and Krwm, for plaintiffs.

(a) S. P. Owen*. Bond, Bre. E., 91 ; Kussell -». Hogan, 1 Scam. R, 552; Ladd ». Edwards, Bre. R., 189;

Eimmel ». Shultz, ibid., 128 ; Hoxey v. Macoupin, 2 Scam. R., 36 ; McConnel v. Swailes, ibid., 571 ; Tolman

V. Spaulding, 8 Scam. R., 14; Frink v. Jones, 4 ibid., ITO ; Wight v. Meredith, 4 ibid., 361 ; Wight «. Hofif-

man, ibid., 862 ; Brockman v. McDonald, 16 III. R., 112; Swift v. Green, 12 ibid., 178.

Hakeis v. Jenks.

2 Scam. R., 475-477.

Appeal from Warren.

1. All writs and process must run in the name of " the People of

the State of Illinois." (a)

2. Where these words are omitted, an amendment is permissible.

3. Such amendment may be made, on appeal in the Circuit Court

where the cause originated before a justice of the peace.

4. The words may be inserted in any part of the writ.
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Harris v. Jenks. Jones v. The People, Campbell v. Humphries.

5. Every intendment will be made by the Supreme Court in sup-

port of process.

6. A justice of the peace has jurisdiction over an unliquidated

account, where the amount is reduced by fair credits to a sum less

than $100. {b) Judgment affirmed.

A. Williatris, for appellant.

drowning, for appellee.

(o) Vide, also, Ferris v. Crow, 5 Gilm. R., 100; Scarritt «. Chapman, 11 111. R., 443; Curry ». Hinman,

ibid., 420; Donnelly ». The People, ibid., 552.

(6) Vide Cooke's Stat., 687, sec. 18 ; decisions thereon similar to the text: Huginin v. Nichols. 1 Scam. R.,

676; Harris v. Jenks, 2 ibid., 476; Nichols v. Ruckells, 3 ibid., 299. The contrary was held under the act

of 1827 : Vide Bre. R., 21, 158, 263, 293 ; 1 Scam. R., 28 and 168.

Jones v. The People.

2 Scam. R., 477-478.

Error to Johnson.

"Where a justice of the peace is indicted for refusing to issue a

suhpoena for witnesses—the indictment should allege that he did so

" willfully and corrujptly^'' in order to constitute the crime of malfea-

sance in office, {a)

Judgment reversed.

D. J. Baker^ for plaintiff.

Olney, attorney-general, for defendants.

(a) Vide Cooke's Stat., 393, sec 110.

Campbell -y. Humphries.

2 Scam. R., 478-480.

Appeal from McDonough.

1. The payee of a promissory note cannot maintain an action

against the maker, if he has assigned the instrument.

2. A plea in bar to an action by the payee v. the maker of a note,

that the payee assigned the note to A, and A assigned to B, and B
assigned to C, is a bar to the action.

3. A suit upon a note must be in the name of the legal holder of

the paper.

4. Semble^ if the payee has regained, legally, the possession of the

note, he may erase the indorsements, and sue as payee, (a)

Judgment reversed.

C. Walker, for appellant.

(a) The same questions settled In Brlnkley ». Going, Bre, R., 288 ; Kyle v. Thompson, 2 Scam. R., 433.
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Harney v. Doe. James v. Dunlap. The People v. Fletcher.

Hakney v. Doe.

2 Scam. R., 480-481.

jpjpeal from Morgan.

In ejectment under the fictitious common law system, wlien the

actual tenant appears, and enters into the consent rule, the plaintiff

must exhibit a declaration against him before he can take a default.

A declaration against the casual ejector is insufficient. («)

JudgT/ient reversed.

W. Thomas, for appellants.

McConnel^ for appellee.

(o) S. P. Ayres t. Doe, ene dem. McConnel, 1 Scam. R., SOT.

James v. Dunlap.

2 Scam. R., 481-482.

Appeal from Morgan.

Replevin—Defendant avowed under a writ of attachment issued

against the plaintiff, and executed by the defendant, as sheriff of

Morgan county, replication, that the defendant was not sheriff at the

tiyne of the issuing of the attachment, and making of the levy. On
demurrer—the plea was held bad, upon the ground that it was a

sufficient bar to show that the defendant was sheriff, when the levy

was made.
''

Judgment affirmed.

w McClure, for appellants.

Yates, for appellee.

The People v. Fletchek.

2 Scam. R., 482-488.

Motion for a Mandamus.

1. A CLEKK of the Circuit Court in receiving and filing a sheriff's

bond, acts ministerially, and these acts may be consummated in

vacation.

2. A sheriff has thirty days after notice of the receipt of his com-

mission to execute and file his official bond.

3. The simple duty of the court, in a case where the sheriff elect

has executed and filed in vacation his official bond, is to approve or

reject the bond.
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The People v. Fletcher. Van Winkle v. Beck. Emerson v. Clark.

4. Where a sheriff elect has performed all of the duties prescribed

by law, in order to his induction into office, the Supreme Court will

award a inandamrhus to compel the clerk to receive and file his bond,

and administer to him the usual oath of office, {a)

Mcmdamus awarded.
Peters, for relator.

McConnely for respondent.

(a) Vide Cooke's Stat., 1122, sees. 2 and 8.

Yan Winkle -u. Beck..

2 Scam. R., 488-489.

Error to Fayette.

1. Where a suit is pending before a justice of the peace, and the

parties voluntarily submit the cause to arbitration, they are bound by

the award.

2. An appeal does not lie from the judgment of a justice, rendered

upon the award of arbitrators, to whom the cause has been referred.

3. A cause pending before a justice may be submitted to arbitra-

tion, and upon the return of the award the justice may render a

judgment thereon, which will be valid and binding upon the

parties. («)

Judgment affirmed.

Fiske, for plaintiffi

(a) Cooke's Stat., 704, sec. 48: Hyatt v. Hannan, 1 Gilm. R., 3T9.

Emerson v. Clakk.

2 Scam. R., 489-491.

Appeal from Scott.

1. Aa appeal from the Circuit to the Supreme Court, where the judgment is final, and amounts to the sum of |20,

exclusive of costs, or relates to a franchise or freehold, is a matter of right, and the Circuit Court can

prescribe no other conditions than such as the statute imposes upon the appellant.

2. The settling of a bill of exceptions is a judicial act, and the court cannot delegate its authority.

8. If a bill of exceptions is correct, it is the duty of the judge to sign and seal it, without imposing conditions

upon the party taking it.

4. A bill of exceptions which makes certain instruments parts of the biU, upon condition that the party

excepting, or his counsel, will verify the documents by affidavit, is a nullity.

Browne, J.—This was an action of trover brought in the Circuit

Court of Scott county, by George W. Clark against Joseph Emerson,

to recover damages for the conversion of a certain quantity of wheat.

Upon the issue the verdict and judgment was for the plaintiff in the
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court below. The principal error complained of is the manner in

which the bill of exceptions was made out.

It appears from the order of the court, that certain papers men-
tioned in the bill of exceptions to be copied therein, were not present

in court, or on file.

The following order was made by the court below. " It is therefore

ordered, that unless the defendant shall, within twenty days from this

date, file with the clerk of this court said two papers, verified by
afiidavit of the defendant, or his counsel, to be the same two papers

offered in evidence, and mentioned in the bill of exceptions, herein to

be copied, the appeal ordered in this cause shall not be considered as

granted, but said order granting said appeal shall become and be

void."

" Appeals from the Circuit Courts to the Supreme Court shall be

allowed in all cases, where the judgment or decree appealed from be

final, and shall amount, exclusive of costs, to the sum of twenty

dollars," etc ;
" provided, such appeal be prayed for at the time of

rendering the judgment or decree, and provided the party praying

for such appeal shall, by himself, or agent, or attorney, give bond

with sufiicient security to be approved by the Circuit Court, and filed

in the clerk's office of the Circuit Court, within the time limited by
the court." The defendant below has complied with every requisition

of the statute. The appeal, then, is complete. Nothing more, then,

could be required of him. The appeal is absolute.

The law of Illinois in relation to bills of exceptions, is clothed in the

following language :
" If during the progress of any trial in any civil

cause, either party shall allege an exception to the opinion of the

court, and reduce the same to writing, it shall be the duty of the

judge to allow the said exception, and to sign and seal the same, and

the said exception shall thereupon become part of the record of such

cause." The bill of exceptions, as ordered to be made out by the

court, was a nullity.

It was the duty of the court to sign the bill of exceptions, if it was

correct. K it did not truly state the case, the judge should refuse to

sign it. It was not in the power of the court to delegate its authority.

It is a judicial act. It then stands in this court, as if no exceptions

had been taken to the opinion or instructions of the court below.

Judgment affirmed.

Lmnhorn^ for appellant.

W. Brown^ for appellee.
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Eancock County v. Marsh. Russell v. Martin.

Hancock County v. Maush.

2 Scam. R., 491-492.

Error to Hancock.

The dismissal of a suit upon the hearing of an appeal, is no bar to a

subsequent proceeding.

A. Williams and Little, for plaintiff.

C. Walker, for defendant.

Judgment affirmed.

Russell v. Martin.

2 Scam. R., 492-495.

Appeal from Clinton.

1. Case for slander.

2. Where the declaration contains several counts, and a demurrer

was sustained thereto, leave given to amend and the amendment made
instanter, the defendant is not entitled to a continuance unless the

amendment changed the cause of action or worked a surprise upon
the party, {a)

3. In case by a female for slanderous words imputing want of

chastity—the insertion of the words " sole and unmarried" as descrip-

tive of the status of the plaintiff, and erasing the word " adultery''^

and inserting in lieu thereof the word '''fornication'''' is not sucli a

material amendment as to authorize a continuance of the cause.

4. Where issues are joined and the justice of the cause fairly pre-

sented, the Supreme Court will not reverse a judgment simply

because o,frivolous demurrer to a replication has not been technically

disposed of.

5. Where a question is put to a witness and answered, in the face

of an objection by the opposite party, the Supreme Court will not

reverse the judgment for the illegality of the question, unless the bill

of exceptions shows the answer of the witness to the question.

6. It is discretionary with the Circuit Court to permit a witness to

be recalled after his examination is once closed.

Judgment affirmed.
Bond, for appellants.

Field, for appellee.

(a) Scott V. Cromwell, Bre. R., 7; Hawks v. Lands, 3 Gilm. R., 227; Illinois Marine and Fire Ins. Co. v.

Marseilles Manufacturing Co., 1 ibid., 236; Crane ». Graves, Bre. R., 37; Covell v. Marks, 1 Scam. R., 525;

Rountree v. Stuart, Bre. R., 48 ; Webb v. Lasater, 4 Scam. R., 548 ; Miller v. Metzker, 16 111. R., 890 ; Ohio

and Miss. Railroad Co. «. Palm, 18 ibid., 22 ; Quartier ». University of St. Mary, ibid., 800.
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Davenport v. Gear. Kobinson v. Rowac

Davenport v. Gkak.

2 Scam. R., 495-499.

Appeal from Jo Daviess.

One partner cannot sue his co-partner at law, unless the firm has

been dissolved, a final balance scruck and an express promise to pay

is made by the debtor partner, (a)

Judgment reversed.

Strong and Logan, for appellant.

G. T. M. Davis, Butterfield and Spring, for appellees.

(a) S. P. Frink v. Rjan, 3 Scam. R., 828 ; Bracken t. Kennedy, ibid., 564; Chadsey v. Harrison, 11 IlL R.,

156; Blues. I-eathers, 15 111. R.,32; Caswell c. Cooper, 18 ibid., 532.

Robinson v. Howan.
2 Scam. R., 499-502.

Appeal fro7n Gallatin.

1. The statute of 182T required a grantee of land to record his deed within twelve months after its execution,

and if not recorded within that period the deed should be void as against subsequent &o«,a__^rfe purchasers

or mortgages, etc., unless the first grant is recorded before the second conveyance or incumbrance.

2. By the act of 1829, the time within which a deed was to be recorded was limited to six months after the

execution thereof.

8. A liona Jide purchaser, within the meaning of these acts, is one who pays a valuable consideration for the

land, and receives his deed prior to the record of the first conveyance without notice of the latter.

1. If the second purchaser has actual notice of the prior deed, this is equivalent to record notice.

5. 'Where neither grantee puts his deed upon record within the time limited by law, the deed first recorded

will hold the title.

0. The design of the recording laws was to convey notice to persons purchasing subsequent to the first pur-

chase or incumbrance.

7. There is no distinction under the recording laws of Illinois between purchasers at private and public

sales.

8. The recording law of 1883 making an unrecorded deed void as to " creditors," cannot have a retrospective

operation.

9. A judgment lien only attaches to the interest which the debtor has in land at the time of its rendition. It

does not create a lien upon lands which the debtor had conveyed to a stranger prior to its rendition,

although the grantee failed to record his deed within the time limited by law.

10. Courts will not construe a statute retrospectively unless the language is plain and mandatory, nor even

then if its effect is to divest rights of property, (a)

This was an ejectment by Robinson against Rowan for the recovery

of a parcel of land. Botli parties claimed title under John Bays, who
was the owner in fee. The particulars of their respective claims of

title were, that Bays, by deed of Dec. 11, 1832, conveyed to Rowan in

fee, which deed was recorded Dec. 11, 1833. On September 10, 1833,

one Curtis Hill recovered a judgment in the Circuit Court of Gallatin

against Bays, and execution issued thereon, was levied upon the land

in question and by virtue thereof a sale took place in satisfaction, Dec.

23, 1833. Robinson, who was the attorney of Hill, became the pur
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cliaser, and 6ii March 14, 1836, received a sheriff's deed for the pre-

mises. At the time of sale, the sheriff notified Robinson of the deed

to Rowan from Bays. On the trial, Robinson asked these instructions

to the jury

:

First, That any notice or knowledge of Rowan's title, by a purchaser

at sheriff's sale, would not affect or invalidate his title, nor would any

notice which the judgment creditor might have had, or his attorney

at law.

Secondly, That the defendant's deed, not having been recorded

before the rendition of the judgment under which the plaintiff claims

title, is void, in law, as to said judgment and creditor thereof.

Which were refused, and Robinson excepted. A verdict and judg-

ment were rendered for Rowan, and Robinson appealed, assigning for

error the refusal of the court below to give the instructions aforesaid.

"Wilson, C. J.—The correctness of the decision of the court, in

refusing these instructions, depends upon the proper construction of

the several acts of the legislature regulating the manner, and declaring

the effect, of recording deeds and other writings. The act of 1827

requires all deeds, etc., for land, to be recorded within twelve months

after their execution ; and if not recorded within that time, they shall

be adjudged void against any bond fide subsequent purchaser or

mortgagee, for valuable consideration, unless such deed, etc., shall be

recorded before the recording of the deed, etc., under which the subse-

quent purchaser or mortgagee shall claim title. By an amendment to

this act, in 1829, the time for recording deeds was limited to six months.

Rowan became a purchaser, and received his deed from Bays under

these acts, by the terms of which it will be perceived that hona fide

subsequent purchasers and mortgagees only are protected against the

operation of an unrecorded deed, and that only upon the first pur-

chaser's failing to have his deed recorded prior to that of the subse-

quent purchaser. Under these acts, then, a deed is valid and binding,

not only between the parties, but against all others, except a hona fide
subsequent purchaser, etc., whose deed is first recorded. Robinson

does not come within the exception specified. He is not a hond fide

purchaser, nor was his deed recorded prior to Rowan's. A hond fide

purchaser is one without notice of a prior claim or incumbrance. The
object of the recording law was to furnish this notice, but in default

of recording, the purposes of the law are effected by notice in any

other manner. No difference exists between a purchaser at private

sale, and one at a sheriff's sale.

It is insisted, however, that Hills acquired a lien upon the land in
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controversy by virtue of his judgment against Bays, which was ren-

dered after the conveyance to Rowan, and before it was recorded

;

and that the sheriff's sale to Robinson, under that judgment, vested

in him the title thus acquired. In support of this position, the law

making judgments a lien upon the land of the defendant, and the act

of 1833, which declares unrecorded deeds void as to creditors, etc., are

relied upon. Hill's judgment undoubtedly gave him a lien on the land

owned by Bays at the time of its rendition, but it certainly gave him

no lien upon the land owned by any other one ; and, according to the

law in force at the time Bays conveyed this land to Rowan, his deed

divested him of all title, and vested it in Rowan ; and, although un-

recorded, it was obligatory not only between the parties, but equally

so against the creditors of Bays, unless impeached upon the ground

of fraud. Under this view of the case, the instructions asked for were

properly refused.

The act of 1833, however, made an alteration in the effect and

validity of unrecorded deeds, in relation to the creditors of the vendor.

But does that act furnish the rule for the government of this case ?

"Whatever may be its prospective operation, it would be alike in con-

flict with justice and the rules of interpretation, for this statute to

relate back to December, 1832, at which time the title to the land

sued for was, by virtue of the conveyance from Bays to the defendant,

legally vested in Rowan, and thus, by construction, take from him his

vested legal rights, in favor of one who had no legal or equitable

claim. I have shown, that prior to 1833, and when Bays conveyed

to the defendant, Rowan, the law did not require the deed to be

recorded to protect the land against the claim of the creditors of the

vendor. It is in reference to that law, then, that we are bound to

suppose the parties made their contract ; and that law, therefore,

should furnish the rule by which their respective rights and obligations

should be tested ; and it is not by construction that the court will be

warranted in the imposition of additional liabilities. The act of 1833

is a remedial law, designed for the purposes of justice.

The recording law of 1833 is not necessarily retrospective in its

terms ; and a court will never give to a law such an operation, unless

compelled to do so by language so clear and explicit, as to admit of

no other interpretation ; neither the language of this statute, therefore,

nor the purposes of justice, will warrant such a construction as to

allow it a retrospective operation. It is a remedial statute, but to give

it the construction contended for, by which liabilities and duties are

imposed upon purchasers which were neither known to the law, nor

contemplated by them when they contracted, would convert it into a
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penal one. It is only in the degree of injustice and hardship, that

such a law differs from an ex postfacto law, an evil of sufficient mag-

nitude to be forbidden by the Constitution. As the court cannot,

therefore, regard the title of the defendant, Rowan, to the land in

question, as affected by the law of 1833, but is of opinion that its

validity depends entirely upon the law in force at the time Rowan
purchased the land from Bays, it necessarily follows, that the court

decided correctly in refusing to give the instruction^ required, in

reference either to the effect of the notice to the plaintiff, or to the

judgment against the vendor of the defendant.

Judgment affirmed.

Gateivood^ for appellant.

Logan and Eddy, for appellee.

(a) S. P. Bruce v. Schuyler, 4 Gilm. R., 279; Garrett v. Wiggins, 1 Scam. R., S36 ; Jones ». Bond, Bre. R.,

224; Woodworth v. Paine, ibid., 295; Thompson v. Alexander, 11 111. R., 55; Marsh D. Chesnut, 14 111.

R., 22T.

Greenwood v. bpiLLEE.

2 Scam. R., 502-505.

Errw to Franklin.

1. The proper judgment to be rendered in an action against an

executor or administrator is to ascertain the claim, and award execu-

tion " to be paid in due course of administration," It is error to

award execution against the lands, goods, and effects of the testator

or intestate, in the hands of the executor or administrator, etc. («)

2. Pedigree cannot be proved by the certificate of the probate

judge.

3. Hearsay is inadmissible to prove pedigree, except in ancient

cases, where no other proof is attainable.

4. The proper proof of pedigree is to call the relatives or intimate

friends of the family of the deceased.

Judgment reversed.

Logan, for plaintiff.

Oatewood, for defendant.

(a) S. p. Burnap v. Dennis, 8 Scam. R., 483; MoDoweU v. Wight, 4 Scam R., 403; Peck ». Stephens, 6

Gilm. R., 127; Powell v. Kettle, 1 Gilm. R., 491; Welch ». Wallace, 3 ibid., 490; vide Green v. Grimshaw,

11 111. R., 891; Church v. Jewett, 1 Scam. R., 55; BaUey v. CampbeU, ibid., 118 ; Selby t. Hutchinson, 4

Gihn. R., 319.
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Swain v. Cawood. Camden v. Robinson. Collins v. Robinson.

Swain v. Cawood.

2 Scam. R., 505-507.

Error to Lake.

1. A BILL of exceptions must set forth all of the evidence, to enable

the Supreme Court to determine whether or not a new trial should be

awarded, upon the sole ground that the verdict was contrary to the

evidence.

2. In an action upon a promissory note, where the general issue is

interposed, proof of a total or partial failure of consideration is inad-

missible, the defendant should plead specially.

3. Where a note is given for work and labor, after the completion

of the work, this is pfimd facie evidence that the payee pertbrmed

his contract of service. Judgment ajjirmed.

Butterfield^ for plaintiffs.

Sjpring and Goodrich^ for defendant.

Camdkn v. Eobinson.

2 Scam. R., 507-509.

Error to Hancock.

Where one of several plaintiffs dies before the institution of a

suit upon a promissory note, the defendant can only avail himself of

the fact by pleading in abatement. Judgment reversed.

Little and A. Williams, for plaintiffs.

lialston and McDougall, for defendant.

Collins v. Kobinson.

2 Scam. R., 509-510.

Error to Mm^gan.

1. A SUBSEQUENT agreement making a contract payable in a parti-

cular county does not confer jurisdiction upon the Circuit Court of

the county where the contract is made payable, to send its process to

a foreign county.

2. The jurisdictional facts necessary to confer authority upon a

Circuit Court to send its process to a foreign county must appear in

the declaration, (a) Judgment affir7ned.

McConnel and McDougall, for plaintiff.

Jno. J. Hardin, for defendant.

(a) Vide notes to Clark v. Harkness, 1 Scam. B., 5G.
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Evans v. Lohr. Kiazie v. Penrose.

Evans v. Lohb.

2 Scam. R., 511-516.

Ajppeal from Morgan.

1. A JUDGi^iENT can only be arrested for causes appearing upon the

face of the record.

2. If a court misdirects a jury in point of law, or withholds proper

instructions, the remedy of the party aggrieved is to except, or move
for a new trial.

3. The Supreme Court will not investigate moot questions or ab-

stract propositions of law.

4. A bill of exceptions should contain every fact necessary to show

the materiality of the instructions asked and refused.

5. In an action upon a note, it is no defence to aver and prove that

the plaintiff agreed to extend the time of payment in consideration

that a stranger verbally, and without consideration, agreed to pay the

plaintiff an increased rate of interest upon the note.

Judgment affirmed.

McCo-finel and McDougall, for appellant.

Jilo. J. Hardin^ for appellee.

KmziE V. Penrose.

2 Scam. R., 516-522.

Appeal from Cooh.

1. A conveyance of land upon condition that the grantee shall improve the property, is valid and will be

enforced.

2. Such condition need not be expressed in the deed of conveyance, but may be established by a writing

alittnde ; eas. gr., by the letter of the grantee to the grantor,

8. A verbal contract relating to land, or the improvement thereof, is not absolutely void.

4. The statute of frauds must be pleaded or relied upon in the answer in courts of equity.

5. Where a conveyance is conditional, and the condition is performed within the time limited, equity will

not rescind the contract.

6. A party to a deed may show by parol, In a court of equity, a different consideration from the one recited

therein, in cases of fraud, mistake, imposition or oppression.

7. Every general rule is subject to exceptions.

The facts were that the complainant filed his bill in chancery in

the Cook Circuit Court, alleging that, being the owner and proprie-

tor of that part of the town of Chicago known as " Kinzie's Addi-

tion," he sold lot No. 10, in block No. 12, to the defendant, on the

9th of March, 1833, for $42 ; and also, at the same time deeded to

defendant lot 'No. 11, in the same block. That the $42 mentioned

as the consideration money in the deed was paid for lot No. 10, and

that lot No. 11 was deeded to the defendant upon an agreement be-
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tween the parties that the defendant should before the first day of

August, 1834, erect, build, and finish a good dwelling-house upon the

said lot No. 11. That the motive which induced the complainant to

deed the said lot to defendant, and the only consideration for such

conveyance, was the agreement of the defendant to erect and com-

plete the said building ; the said complainant expecting that the

residue of liis lots in tlie said addition would be greatly enhanced in

value by the erection and completion of said building. That the

deed of conveyance of the two lots, was duly acknowledged, and

recorded in the recorder's oflice of Cook county, a certified copy

of which is exhibited with the bill ; that the complainant placed

great confidence in the defendant ; that the agreement to build, which

was the sole and only consideration for which said lot N^o. 11 was
conveyed, was by parol ; and that the defendant combining, etc., to

defraud the complainant shortly after tJie making and recording of

the said deed, removed himself and family from this State, and
beyond the jurisdiction of any of the courts of law of this State ; and
that he has neglected, failed, and refused to build upon and improve

said lot No. 11, according to his promise and agreement. The bill

further alleges that the agreement of the said defendant by which he

obtained the deed for said lot No. 11, was made with the fraudulent

intent to deceive and defraud the complainant out of the said lot, and
for no other purpose whatever, as the said complainant believes, and

so charges the fact to be.

The bill also avers that sometime in the fall of the year 1834, the

defendant was informed that the complainant was about to commence
and prosecute a suit in chancery for the recovery of the said lot No.

11, because of the failure of the defendant to build upon and improve

said lot, according to the agreement ; and that thereupon the said

defendant wrote letters to Col. T. J. Y. Owen, and Col R. J. Hamil-

ton, acknowledging that he had forfeited the said lot by his non-

compliance with the agreement, and also empowered, authorized and
requested either of said gentlemen to settle the same with the com-

plainant, without suit or further difficulty ; and at the same time

declared his willingness to reconvey the lot to complainant, or pay a

valuable consideration therefor, and keep it ; that at the request of

Col. Owen, the complainant delayed bringing suit until it could be

ascertained whether the defendant would pay the price set upon said

lot by the complainant, and that during the pendency of the said nego-

tiation, the defendant wrote to the complainant's brother, John II.

Kinzie, from Mackinaw, on the 6th of March, 1835, repeating his

willingness to give up the lot to the complainant, but declarino-
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that he preferred purcliasing it. Tlie last mentioned letter is ex-

liibited with the bill. The bill further avers that the defendant was

informed of the price of said lot, and requested to forward the price,

or a deed of release of the same to the complainant, as soon as it could

be done. That afterward, in the month of July, 1835, the defendant

visited Chicago, and remained some days, and again left, without

paying the complainant anything for said lot ; but refused to make
payment, and refused to reconvey the said lot to the complainant, or

to arrange the matter in any way whatever.

The bill concludes with a prayer of summons to the defendant, and

that he be required to answer all the matters and things therein, upon

oath, and prays a decree requiring the defendant to reconvey lot No.

11, etc.

The defendant answered, denying the fraud, etc., and demurring to

the general equities of the bill. The complainant thereupon amended
his bill, alleging that the agreement between complainant and

defendant was, that, in consideration of the deeding of said lot No.

11, to defendant, by complainant, the defendant would build upon

and improve said lot ; and that if he failed to erect and complete the

dwelling-house upon said lot, before the 1st of August, 1834:, he

would reconvey the said lot, by deed of release, to the complainant,

at any time after that period. The complainant avers that the

agreement to improve said lot was the sole and only consideration for

the deeding of said lot to defendant, and states the neglect and

refusal of the defendant to perform, according to said agreement, or to

reconvey to the complainant ; and concludes with a prayer as in the

original bill.

To this amended bill the defendant answered and demurred as before.

The letter from Penrose to Kinzie referred to in the bill was in

these words, viz.

:

"Dear Sir "Mackinaw, March Qth, 1835.

" I heard last fall, by accident, that your brother Kobert was about

entering a suit in chancery for the recovery ,of the lot presented me
on condition of building. I have written to Colonel Owen to have

this aifair settled ; also to Colonel Hamilton, and have not received a

line from either. I informed them I wished to settle it without a

suit, and would do so, by giving up the lot, or any other mode which

would prove satisfactory to him (your brother). I would prefer pur-

chasing if I can. You will greatly oblige me, my dear sir, if you will

write me on the subject.

"I am, very respectfully, your obedient servant,

(Signed,) " Jas. W. Penrose."
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The complainant replied to the answer, and joined in the demurrer.

The court below dismissed the bill. The complainant appealed.

Original opinion of

Smith, J.—We think the demurrer ought not to have been sus-

tained.

The consideration ujjon which the lot l^o. 11 was conveyed, suffi-

ciently appears by the exhibit of the letter of Penrose, the appellee,

to have been the one stated in the bill. The letter is explicit that the

lot was presented or transferred by conveyance, on the express con-

dition of buildinoj.

There can be no question that it is competent for the appellant to

show a different consideration than the one stated in the deed, as be-

tween the parties to it. The true consideration is admitted, and there-

fore it would be but equitable that the appellee should perform his part

of the real original contract between the parties.

If it be objected that this was a parol contract concerning the sale

of lands, and consequently within the statute of frauds, it may be

replied, if it be so considered, that the statute has not been pleaded,

and consequently, as the contract is not sought to be avoided under

the statute, the court will not notice it.

"We think there is sufficient equity in the bill.

Decree reversed.

The court granted a rehearing upon the petition of the defendant,

and this additional opinion was given by

Smith, J.—A rehearing having been had in this case, we proceed

to reaffirm the opinion heretofore expressed in the cause, and to state

more fully the reasons for still entertaining the conclusions to which
we came on the first hearing; and also to answer the objections

urged by counsel against a reversal of the judgment of the Circuit

Court.

It has been strenuously insisted on, that the complainant cannot

contradict his deed, nor enter into proof of any other consideration

than that expressed in the deed, for that would be contrary to the

deed.

As a general rule, the proposition is admitted ; but there are

exceptions to all general rules. To this general rule of evidence,

which prevails in equity as well as at law, there is admitted to be

several exceptions, and that these exceptions prevail in cases of fraud,

mistake, imposition, or oppression ; and in cases where deeds have

been entered into upon secret trusts between the parties. A very
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strong case of an exception to the general rule, is to be found in

Washington's Virginia Reports of cases decided in the Court of

Appeals in that State, in which parol evidence was admitted to prove

that an absolute deed was intended to operate as a mortgage. The

court, in that case, say that, " It is objected in this case, that here is

an absolute deed, and that no parol proof is to be admitted to contra-

dict it. This is a question important in its consequences, but wl
*

in its full latitude, cannot be admitted either way, as the gei

rule ; that is to say, we cannot determine that it is not to be admi

in any case, or that it is to be admitted in all cases. To say it 8>

be admitted in no case, would be to overturn all the decisions

which relief has been granted against deeds, upon the grounds oi

fraud, mistake, oppression, or imposition ; or that they were made
upon secret trust between the parties. In all which cases the fact,

which is the ground of relief, is established by the testimony of wit-

nesses. Of the first class, the books abound with instances, which are

stated in the case of Lord L-nham v. Child. Of the latter, there are

also many. The case of Gascoigne v. Tewing is a strong one. A
purchased in the name of B, to whom the conveyance was made ; A
was admitted to prove that he paid the purchase-money, so as to make
it a resulting trust to himself. So in the case of Hill et iix. v. "Wig-

gett, a surrender of a feme covert, and the admission upon the roll

was of a moiety only of her estate, yet an entry on the steward's

book, and parol proof by the foreman of the jury, were admitted as

good evidence to prove she surrendered the whole."

Another case is referred to, supposed to militate against the distinc-

tion contended for, but it is remarked, " The general principles of the

case prove that parol evidence, where there is a deed, is not to be ad-

mitted in all cases, nor refused in all ; every case must depend upon

its own circumstances. In that just noticed, the chancellor admitted

the proofs to be read, to discover if there were grounds for relief, on

a new head of equity, and on the testimony, determined there were

not."

Parol proof that a deed, absolute in its terms, is in fact a mortgage,

is admissible.

The cases cited by the counsel for the defendant in error, from

1 Johnson's Chancery Reports, do not militate against the principles

of exception to the rule contended for, nor, it is thouglit, deny the

justice of the rule. In that most relied on, of Stevens v. Cooper, the

chancellor remarks, " The general rule is certainly not to be ques-

tioned or disturbed. It ought not to be a subject of discussion. It is

as well grounded in reason and policy, as it is in authority ; nor does
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tliis case come within any exception admitted here to the operation

of the rule."

If no relief should be afforded the complainant, it is most evident

that the defendant will receive valuable property, without the per-

formance of a condition admitted to have been one of the conditions

of the conveyance of the land, and in violation of an express stipula-

tion between the parties.

The complainant anticipated an increase to the value of the residue

of his property adjacent to the lot conveyed, by the agreement to

build ; and supposed it would have been observed by the defendant,

in good faith. The court see no just reason why the latter should be

absolved from his engagement, and also retain the lot, without giving

any compensation therefor. The admission of the parol evidence

shows only that there was an additional consideration for the convey-

ance, which existed at the time, and must naturally be supposed to

enter into the inducements for the sale of the ground. Hence we are

not satisfied that the parol proof should be excluded, but believe it

ought to be admitted, on the ground of preventing the perpetration

of an imposition, an act of oppression on the complainant.

The objection, then, that the condition is not by deed under seal,

but resting in parol, is met by the reasons stated for the admissibility

of such proof.

The other ground assumed by counsel, that a court of equity will

never lend its aid to divest an estate, for the breach of a condition

subsequent, is thought to have no application to the case before us.

There is not conceived to be any condition subsequent.

It was a coexisting condition at the time of the execution of the

deed, resting in parol, but not inserted in the deed, because, probably,

of the mutual confidence between the parties at the time, that it would

be consummated in good faith.

Decree reversed, cmd cause remomded.

Morris and Chant, for appellant.

BuU&rfield and Collins, for appellee.

Doe ex dem. McConnel v, Johnson.

2 Scam. R., 522-528.

Error to Morgan.

1. In ejectment no person should be made a lessor, unless he had,

at the commencement of the suit, a subsisting title to the premises.
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2. Where it appears upon the trial, that a lessor has no such inte-

rest, the count, upon his demise, will on motion be stricken out.

3. A party is not entitled to a continuance where it appears of

record or upon the files tluxt he has not used diligence to obtain the

testimony of a material absent witness.

4. In ejectment where both parties claim title from a common
source, they are not bound to go behind that source in proving

title.

6. A deed j)roperly acknowledged is evidence of its execution.

Judgment affirmed,
McConnel, pro se.

W. T/wTnas, for defendant.

Morris v. Grover.

2 Scam. R., 528-530.

Error to Hancock.

Where the Supreme Court have once, upon a fair hearing, refused

to award a supersedeas^ a second application will not be entertained.

Motion denied.

Morris, jpro se.

Stone v. Manning.

2 Scam. R., 530-535.

Error to Madison.

1. Equity will not entertain a bill, where the complainant has an adequate remedy at law. (a)

2. A conveyance will not be set aside in equity as fraudulent, at the suit of a creditor, unless his debt has

been ascertained by judgment at law, and he has used diligence to obtain satisfaction by execution.

Smith, J.—It is unnecessary in this case to do more than briefly

state some of the facts disclosed in the complainant's bill, to show that

he is not entitled to the relief sought.

It appears that a copartnership originally existed between the com-

plainant and Stone & Glover ; the complainant being merely a nominal

partner, and receiving an annual salary of $1,500. That this copart-

nership was dissolved, and the effects of the firm carried and trans-

ferred to a new firm, under the name of Stone & Co., composed of

Stone & Glover, and that the complainant took from Stone & Glover

a bond of indemnity, to save him harmless against the debts due by

the old firm. It also appears that Stone & Glover have assigned a

part of their copartnership property to the defendant, Griggs, to pay
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certain debts. The complainant alleges that this assignment was
fraudulent.

The complainant now seeks to have the effects of tlie new firm

applied to the payment of his claim alleged to have originated by his

payment of debts of the old firm, which he alleges he has paid, and for

his expenses connected with his efi'orts to make settlement and pay-

ment of the debts alleged to have been extinguished by him ; such

application of the effects of the new firm to be made to the payment

of his claim, to the exclusion of other creditors of the firm of Stone &
Co., for whose benefit the assignment made is intended, but which

complainant alleges is fraudulent and void as to him.

In the consideration of the case, it will be apparent from the com-

plainant's statement, that he has no preference of payment, in equity, for

the moneys he may have voluntarily paid on account of his liabilities

under the old firm, out of the property of the new firm. Against the

new firm he can have no possible claim, on account of previous trans-

actions of the old firm. Even the effects of the old firm were merged

in the new, and on these he has no lien whatever. If he has paid

debts of the old firm, he is no more than a simple contract creditor

of Stone & Glover, having paid moneys on their account, and to their

use, and for which his remedy at law is ample and perfect. But it is

still more clear, that he must first establish his claim against Stone &
Glover, arising out of the alleged payment, by a judgment at law, and

have made efibrts to obtain satisfaction by execution, before he could

ask the aid of a court of equity, to interfere and set aside conveyances

of the debtors alleged to be fraudulent, to secure the payment of

other creditors' claims.

There are two classes of cases where a plaintiff is permitted to come

into this court for relief, after he has proceeded to judgment and

execution at law without obtaining satisfaction of his debt. In the

one case, the issuing of the execution gives to the plaintifi" a lien upon

the property, but he is compelled to come here for the purpose of

removing some obstruction fraudulently or inequitably interposed to

prevent a sale on execution ; in the other case, the plaintifi" comes

here to obtain satisfaction of his debt out of property of the defendant,

which cannot be reached by execution at law. In the latter case, his

right to relief here, depends upon the fact of his having exhausted his

legal remedies, without being able to obtain satisfaction of his judg-

ment. In the first case, the plaintiff may come into this' court for

relief immediately after he has obtained a lien on the property, by the

issuing of an execution to the sheriff of the county where the same is

situated, and the obstruction being removed, he may proceed to enforce
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the execution, by a sale of the property, although an actual levy is

probably necessary to enable him to hold the property against other

execution creditors, or hooidjlde purchasers.

The same principles are recognized iu Johnson's Chancery Reports,

in numerous English and American cases to which tliey refer.

The present is not a case of copartners asking to have an account

taken of the copartnership effects and debts, and a settlement decreed

between them, but of a person who was only a nominal partner in one

_irm, asking to have the property of a new and different firm applied

to the payment of claims alleged to have grown out of previous

liabilities of the old firm, without having first established any legal

claim against the new firm, or indeed doing so against the partners,

other than himself, of the old firm.

But it is most evident that the complainant is not without entire

and adequate relief at law.

He has a perfect remedy on the indemnity bond, and although one

of the obligors may reside out of the State, still he may proceed against

those who reside here, and against those who may reside elsewhere,

in the places of their residence, or he may proceed, under the attach-

ment law, against such as are non-residents.

Decree reversed and hill dismissed.

JButterfield, Cowles and Krum, for plaintiffs.

Logan a.nd Martin, for defendant.

(o) S. p. Bates ». Bagley, Bre. R., 60 ; Reynolds «. Mitchell, Ibid., 185; Richardson «. Prevo, Ibid., 16T;

Greenup v. Brown, ibid., 193; Greenup v. Woodworth, ibid., 194; Duncan ». Burr, ibid., 215; Beaird v. For.

man, ibid., 303 ; Bustard i). Morrison, 1 Scam. R., 286 ; Elston ». Blanchard, 2 Scam. R., 420 ; Robinson v.

Chesseldine, 4 ibid., 833 ; State Bank v. Stanton, 2 Gihn. R., 853.

The exception to this rule is, that the complainant had no knowledge of his defence until after the rendition

of the judgment at law: Hubbard v. Hobson, Bre. R., 150; Abrams v. Camp, 3 Scam. R., 290.

Or was prevented by fraud, accident, or mistake from making his defence at law ; Nelson v. Rockwell, 14

IU. R., 876; Propst v. Meadows, 18 ibid., 157.

But where the defence is made at law and oveiTuled, the fact that the complainant has discovered new evi-

dence to sustain his defence, is no ground for the interposition of a court of equity : Armstrong v. Caldwell, 2

Scam. R., 418.

And where the complainant has been guilty of negligence In a court of law, he can have no relief in equity :

Abrams «. Camp, 8 Scam. R., 290.

Again, where the complainant has an election to defend at law, or iu equity, and elects the fonner

forum, he is concluded by the judgment at law : Abrams n. Camp, 8 Scam. R., 291.

Where a defence is purely cognizable at law, but a discovery becomes necessary on account of a failure of

proof at law, when the bill for discovery and relief is filed, a court of equity will retain the bill and do com-

Dlete justice : Martin v. Dryden, 1 Gilm. R., 210.

Another exception is in cases where the vendor seeks to enforce his lien in equity : Andrews «. Sullivan, 3

Gilm. R., 832.
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Eldridge y. Huntington. Hunter v. Sherman.

Eldeidge v. Huntington.

2 Scam. R., 535-639.

Error to Cook.
«

1. A JUDGMENT of noiisuit is no bar to a second action for the same

cauee.

2. Where a jury is waived and a cause tried by tlie court, the find-

ing will not be disturbed unless the reasons are strong and urgent.

3. A new trial will not be granted because one of the witnesses

was security for costs, unless the objection was made upon the trial.

Judgment affi'rmed.

Spring and Goodrioli^ for plaintifi's.

Butterjield and Huntingtmi^ for defendant.

Hunter v. Shekman.

2 Scam. R., 539-545.

Error to the Municipal Court of Chicago.

1. The authority of a superior court of general jurisdiction will be presumed.

2. The Municipal Court of Chicago was a superior court of general jurisdiction.

8. In debt, upon a replevin bond, the declaration need not aver,

1. The issue of a retorno hahendo.

2. That the plaintiff was sheriff.

8. That the bond was taken in a replevin cause.

4 That the goods were replevied.

6. What the interest of the defendant in replevin was.

6. That the plaintiff had sustained special damage.

7. That the replevin suit was instituted, etc.

Where the bond is set out all of these matters will be implied. The olijections are purely technical and

cured by the statute of jeofails.

4. A judgment against one of several defendants where the others have not been served with process, is

regular.

5. In debt^ on a replevin bond, where the judgment is for damages only, and they exceed the ad damnum,
of the declaration, and the court below after writ of error brought, permit the excess to be remitted, and

the formal judgment for the debt to be entered up, and the amended record is returned to the Supreme

Court on writ of certiorari, the judgment will be aflBrmed.

The condition of the bond was in these words

:

" That whereas, the above bounden Abraham A. Markle is about

to sue out a writ of replevin from the office of the clerk of the Circuit

Court of Cook county, Illinois, to replevy certain goods and chattels,

to wit : ten beds, with straw beds and bedsteads, and bedding. ISTow,

if said A. A. Markle shall prosecute his said suit to efl:ect, and witli-

riiit delay, and make return of the said goods and chattels, if return

thereof shall be awarded, and shall save and keep harmless said Silas

"W". Sherman, in replevying said goods and chattels, then this obliga-

tion to be void," etc.
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The defendant in error instituted a suit on said bond in the Munici-

pal Court of the city of Chicago, and alleged the following breaches,

to wit:

In the first count

:

'' And the said plaintiff in fact avers, that said Markle, though often

requested, did not return the said goods and chattels, although a return

thereof was awarded to said Hubbard and Jamison, by the judgment

and order of said Cook Circuit Court, at the fall term thereof, in the

year 1836, in the said suit of replevin, of the said Markle against the

said Hubbard and Jamison, for the recovery of the said goods and

chattels above specified ; and the said plaintifi" avers it was the same

suit referred to in the condition of the said writing obligatory."

In the second count

:

" A.nd the said plaintiff saith, that afterward, to wit, on the

day of October, in the year 1836, at the fall term of said court, the

said Hubbard and Jamison, in said suit or action of replevin, then

and there obtained a judgment in said Cook Circuit Court, against the

said Markle, for a return of the said goods and chattels, and also for

the costs by them in that behalf expended
;
yet the said Markle did

not, nor would, return the said goods and chattels, although often

requested, to said Hubbard and Jamison ; whereby an action accrued

to the said plaintiflf, to have and demand of and from the said defen-

dants, the above sum of money demanded, for the use of said Hubbard

and Jamison, according to the statute in such case made and provided,

and according to the tenor and eflPect of said writing obligatory."

The breach in the third count is substantially like that in the second.

Tlie fourth count is on the bond, without setting out any condition,

and the breach alleged is the non-payment of the four hundred

dollars.

The fifth count sets forth the bond in substance, and the condition

verbatim, and concludes as follows

:

" And the said plaintifi:' avers, that the defendant Markle, although

often requested, did not, nor would, return the said goods and chattels,

although a return thereofwas awarded by the judgment of the said Cook

Circuit Court, at the October term thereof, holden in Chicago, in the

said county of Cook, in the said suit of replevin, of the said Markle,

against the said Hubbard and Jamison, for the recovery of the said

goods and chattels, as will more fully appear by the record in said suit,

an attested copy whereof is now here to the court shown."

Process was served on Hunter only, against whom judgment was

rendered by default, for $399 06, in damages, at the July term, 1837.

The cause was brought to this court by writ of error.
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After the writ of error had been sued out in this case, the defendant

in error, the plaintiff in the court below, gave notice to the defendant

in that court, the plaintiff in error here, that he should ajjply at the

next term of the court below, to wit, the November terra, 1837, to

have the record amended so as to conform to the action, and by enter-

ing a remittitur of all the damages exceeding $300, the amount laid

in the declaration. At said term of the court, the Hon. Thomas Ford

presiding, the record was thus amended, and by virtue of a writ of

certiorari^ a new transcript certified to this court. The defendant

objected to these proceedings.

Smith, J.
—

^This was an action on a replevin bond, given to the

defendant in error, as sheriff. Judgment was rendered in the late

Municipal Court of the city of Chicago, by default, against Hunter,

who was alone served with process, the other defendant not having

been found. Numerous errors have been assigned, all of which are

considered untenable.

It is first objected, that the Municipal Court had no jurisdiction of the

cause. This question has been fully investigated, and was settled at

the last term, in the case of Beaubien v. Brinckerhoff ; and has been

again decided at this term, it being held that the late Municipal Court of

the city of Chicago, being a superior court of general jurisdiction, it will

be presumed to have jurisdiction until the contrary is made to appear.

No exception having been taken to the jurisdiction in the court below,

the jurisdiction must be presumed. The exception to the declaration,

for the want of an averment that a writ of rctorno hahendo had been

awarded by the court, on the entry of the judgment in the court, in

favor of the defendants, in the action of replevin, is not well taken.

There are five counts in the declaration, four of which aver, that by

the consideration and judgment of the court, in which the action of

replevin was determined, that return of the goods was ordered and

adjudged, at the October term of the Cook Circuit Court, 1836, to the

defendants in the action of replevin ; and that the defendant in error

refused and neglected to return the goods according to such order and

adjudication ; and the last count specially refers to the record of the

court, as evidence of the truth of the averment that return of said

goods was ordered and adjudged, and makes profert of such record.

It is a sufficient answer to the objection, to say, that the averment

is in language full as broad as the condition of the bond ; and no

necessity is perceived for the assignment of a breach, in broader

terms than the condition of the bond, which the parties had chosen to

adopt. To require more, would seem to be a useless act, and one the
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rules of pleading do not seem to require. We have looked into pre-

cedents of declarations in similar cases, and find the averment has not

only been omitted in the forms, but has been held to be unnecessary.

It has also been held, that in this action the breach need not be

fomically assigned, and the plaintiff will be entitled to recover if a

sufficient breach otherwise appear. Wliere the condition is to prose-

cute the suit with effect, and without delay, a breach in those words

would suffice, and proof of two years' delay would suffice, without

proving a judgment of no?i pros. The issuing of a writ of retorno

habendo is sometimes stated, but is unnecessary.

The numerous other objections assigned as error, are purely techni-

cal in their nature, most of which would be cured by the statute of

jeofails, did they all exist ; but many are not perceived to be in tlie

record. The rendering a judgment against one, when the other is not

served with process, is distinctly authorized by the practice act ; and

without enumerating all the cg.uses here alluded to, it is sufficient to

say that there appears to be no ground on which to sustain them.

The last error to be considered, is as to the form of the rendition of

the judgment, being for damages, when the action is in debt. Thia

supposed error has been obviated by the amended record, sent up by
virtue of the writ of certiorari^ by which it appears that the late

Municipal Court of the city of Chicago, since the filing of the original

record in this court, amended the judgment below so as entirely to

remove the objection, wliich might otherwise have been fatal. Upon
the whole case, we perceive no sufficient error to the prejudice of the

plaintiff in error, and accordingly affirm the judgment, with costs.

Judgment affirmed,

Ryan and Turney^ for plaintiff.

Morris and Scammon, for defendant.

Savage v. Beeey.

2 Scam. R., 545-548.

Error to Morgan.

1. "Where a note was made by A and B, Aug. 12, 1834, for $175,

and payable to C in April, one thousand eighteen hundred and thirty-

six, when the intention of the parties was to make it payable in

April, 1836, and C assigned the note to D, and D to E ; and the

latter sued at law, and failed to recover because of the mistake, and

A and B refused to correct the mistake. Held^ on a bill filed by E
to reform the instrument, that equity would relieve.
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2. Courts of equity have power to correct mistakes in written in-

struments.

3. When equity once obtains jurisdiction tliey will retain it until

complete j ustice is done to the complainant.

4. No formal order taking a bill j)ro confesso is essential, if the

record otherwise shows a default.

5. A reference to a master is unnecessary where a decree is based

upon a note for the payment of money.

Lantborn and Berdan, for plaintiffs.

Yates, for defendant.

Decree affirmed.

Mills v. Bkown.

2 Scam. R., 548-558.

A]}j>eal from St. Clair.

1. A demurrer in equity admits only such facts as are well pleaded. It cannot have the effect of supplying

substantial omissions, or cure a defective statement of title.

2. Where the legislature, on March 2, 1819, granted to A the right to establish, operate and maintain a ferry

across the river Mississippi and land passengers and property upon such real estate as "may belong to

him," provided he established his ferry within IS months after the passage of the act. It was held ;

1. That the word may was impey^ati've:

2. That the grant extended only to such iands as A owned at the time of the passage of the act ; but,

3. If construed to extend to subsequent acquisitions, still the grant must be confined to such hinds as the

gi-antee of the franchise acquired title to within tlie time limited for putting the ferry in operation ; and,

4. Inasmuch as the bill failed to show the date of such new acquisitions, it was defective, (a)

The facts sufficiently appear in the opinion of

Smith, J.—It is discovered, upon an examination of the bill in this

cause, that there is a serious defect in the statement of the com-

plainants' title to the land, which materially affects the claim for the"

relief sought by them.

The act of the General Assembly of the State of Illinois, of the 2d

of March, 1819, under which the complainants derive their title to

the ferry and ferry privileges, described in the bill, as the assignees

of Samuel "Wiggins, the grantee named in the act, authorized the

establishment of such ferry " on the waters of the Mississippi, near

the town of Illinois, in this State," and " the running of the same from

lands at said place, that may belong to him " (Wiggins) ; and the act

further provided, that " Wiggins, his heirs, or assigns, should have the

ferry in actual operation within eighteen months from and after the

passage of the act."

The time within which Wiggins was to establish the ferry, and have

it in actual operation, and by which the grant was to be inoperative,

in case it was not established and in operation by that period, expired
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on the 2d day of September, 1820. In the description of the land,

and the mode and time of acquisition, the bill recites that Wiggins

became the purchaser thereof, from Julie Jarrot, by deed of the 13th

day of July, 1822, and that "Wiggins, by deed of the first day of

August, 1831, conveyed the same lands to a portion of the complain-

ants, and to the ancestors of others of the complainants, of whom they

are the legal representatives.

It is further recited in the bill, that a piece of said tract of land,

lying on the Mississippi, near the centre of the tract, was claimed by
one James Piggot, which claim was recognized by government, and

a patent issued therefor, and that Wiggins acquired this piece several

years before the date of the deed from Julie Jarrot to him ; and first

established his ferry on this piece, then being the owner thereof,

under Piggot's legal representatives, which piece of land is included

in the large tract, and was patented by the United States to John
McKnight and Thomas Brady, in 1816 ; and was conveyed by them
to Wiggins, by deed ; copies of which papers and deed are said to be

exhibited with the bill. This is the entire description in the bill of

the inception of title to the lands by Wiggins. With the bill, no

exhibits are, however, transcribed into the record, and we are conse-

quently uninformed as to the contents or character of the conveyance

from McKnight and Brady to Wiggins, and from Piggot's legal

representatives, either in point of date, or description of land. The

act of 1819 declares, that the ferry shall be run from lands at the

place named in the act, " that may belong to him " (Wiggins).

The question here, in construing the first section of the act of 1819,

naturally arises. Did the grant to Wiggins require that he should be

the owner of the land at the passage of the act, or of such as he might

subsequently purchase, before the period of the forfeiture of the grant ?

If the word " may," as understood in legal parlance, be rendered shall,

it is apparent that Wiggins, by the facts disclosed by the complain-

ants, in their bill, had no land at the place designated in the law of

1819, at the time of the passage thereof; and consequently he had no

estate in the lands upon which the grant could operate ; and the act

was necessarily nugatory in its character, and was altogether inopera-

tive in its efiect.

On the other hand, if the grant be construed to operate on lands

which Wiggins might acquire subsequently to the passage of the act,

and before the time limited for the commencement of the ferry, it is

equally clear, that the acquisition of the lands, by Wiggins, through

the purchase of Julie Jarrot, was upward of one year and ten months

after the time limited for the erection of the ferry, and consequently

43
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the grant could not attach, or act on the lands thus acquired. As to

the period of acquisition of the piece in the centre of the tract, repre-

sented to be a portion of the tract acquired from Jarrot, nothing is

disclosed in the bill, which affords any certainty as to time ; the omis-

sion to transcribe into the record, the exhibits referred to in the bill,

precludes the possibility of learning when the title was acquired. The

allegation in the bill, that Wiggins acquired the title to this portion

of the land, several years before the date of the deed from Julie

Jarrot, is so manifestly uncertain, that no evidence is afforded, by the

statement, that the title was acquired before the 2d day of September,

1820.

The vague and indefinite character of the allegations, affords, then,

no evidence that Wiggins was, at any time before the 2d of Septem-

ber, 1820, the owner of the lands near the town of Illinois, in the

State of Illinois, contemplated in the act of 1819, and from which the

ferry was to be put in operation. It may be said the demurrer

admits all the allegations of the bill to be true, and that, therefore,

the complainant's title to the land cannot be questioned. It is cer-

tainly true, the demurrer admits all that is well stated or pleaded, but

it surely cannot supply defects in substance, or cure a defective title,

nor yet establish one defectively set forth. It is too obvious to doubt

that the title acquired in 1822, could not even aid the acquisition of

the privileges conferred by the grant, much less be the foundation on

which the grant was to operate, and vest the privileges named in the

law, because of the posterior period of its inception ; and equally so

is the effect following from the want of the clear ascertainment of the

title to the other portion of the land, on which it is alleged the ferry

was first established.

The conclusion seems, then, very certain, that Wiggins was not the

owner of any lands, within the time required by the act of 1819 to be

possessed by him, upon which the grant could operate ; and upon this

ground alone the injunction might have been dissolved, and the bill

dismissed.

Other questions of grave import, involving the constitutional

character of laws connected with the case, have been raised, and

elaborately and ably discussed, upon w^hich it does not become neces-

sary for this court to express an opinion, in order to the decision of

the cause. It would, perhaps, be injudicious to express an opinion on

these points, at this time, when it is not absolutely necessary ; but

more especially so, as the questions raised involve an inquiry into the

extent and rightful exercise of legislative action by the General

Assembly of this State, which it is supposed may arise, in at
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least another cause now pending in this court, between the same

parties.

I am of opinion, for the reasons given, that the judgment should be

affirmed, with costs.

Wilson, C. J., Lockwood, and Browne, delivered this separate

opinion :

We concur in the opinion that the judgment of the Circuit Court

nust be affirmed, on the ground that the bill does not set out, with

clearness and certainty, that Samuel Wiggins owned any land on the

waters of the Mississippi Hiver, near the town of Illinois, on the 2d of

March, 1819, or within eighteen months thereafter, on which the

grant of the legislature could operate ; and because it does not

appear, with certainty, that Samuel Wiggins owned any land on the

Mississippi River, on the 6th of February, 1821, to which the ferry,

before that time established by said Wiggins, could be removed, in

pursuance of the act passed on the 6th of February, 1821.

Decree affijrTned.

GaTThble, Logan, and Shields, for appellants.

L. Trumbull and Butterfield, for appellees.

(a) This case again came before the court upon a different state of facts in 8 Scam. R., fil, and in 2 Gilm.

R., 197; and was carried to the Supreme Court of the United States, the decision of which latter court is

reported in 8 How. R., 569,
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Duncan v. McAffef.

2 Scam. R., 559-560.

Error to Fayette.

1. A petition and summons will lie upon a note under seal.

2. Such a note is properly described in the petition as a bond.

3. Where the note was signed " J. M. Duncan," he is properly-

described in the petition as " J. M. Duncan, alids James M. Duncan."

Judgment affirmed.
Forraan^ for plaintiff.

Peters and Crreatho'use^ for defendant.

NOTB.—Judge Douglas did not take hia seat until the last day of this term.

676



FEBRUARY TERM, 1841. 67t

Raplee v. Morgan.

Kaplee V. Morgan.

2 Scam. R., 661-564.

Appeal from Scott.

1. A judgment and the proceedings thereunder are binding upon parties and privies.

2. In an action by the assignee of a note against the assignor, in order to establish diligence by suit against the

maker, an execution issued against the maker is admissible without producing the judgment upcn which

It issued.

8. Where the assignee of a note within three days after the maturity thereof sues the maker before a justice

of the peace, recovers judgment in due course, issues an execution tnereon, which is in 37 days thereafter

returned nulla bcnia, and thereupon files a transcript of the judgment in the Circuit Court, and causes an

execution to be issued to the sheriff, which is also returned nulla bona, this constitutes due diligence and

fixes the liability of the assignor, (a)

4. A return of nulla bona upon an execution against the maker, is evidence of his insolvency.

5. The admission of the assignor as to the insolvency of the maker of a note is admissible as evidence in an

action by the assignee of a note against the assignor.

6. Parol evidence is admissible in such an action to prove the insolvency of the maker.

T. The purchase of a note at a discount greater than the legal rate of intereet, in the fair course of trade, is

not illegal or usurious.

8. Penal statutes are to be construed strictly.

9. Statutes against usury are penal statutes.

10. In an action by the assignee against the assignor of a note, where diligence has been used to collect the

contents from the maker, the measure of damages is the amount paid for the Twte by the assignee.

ScATES, J.—^This was an action of debt brought bj tlie appellee against

tbe appellant, before a justice of the peace, upon an assignment of a

promissory note for $62 51, and taken by appeal into the Circuit

Court.

Upon the trial, the plaintiff below offered in evidence the note and

assignment from Riplee to him, also a summons issued by a justice

of the peace of Scott county, at his suit, against one S. J. Lowe, the

maker of said note. He also offered in evidence, an execution against

said Lowe, and the constable's return of nulla hona thereon.

He likewise offered in evidence another execution from the Scott

Circuit Court, upon a transcript of the judgment of the justice

against said Lowe, and a return by the sheriff upon it, "no property

found."

He proved, by the constable in whose hands the first execution had

been placed, that he had searched three times for property ; that Rap-

lee told him he believed Lowe had no personalty, and advised him

to return the execution, that another might issue from the Circuit

Court, to be levied upon land, which Lowe said he owned. To all

which the defendant below objected, and moved the court to enter

a nonsuit, which the court refused, and to which the defendant

excepted.

The defendant proved that the consideration of the assignment

paid him by Morgan, was $-i6, or $48, and thereupon moved the

court for judgment for threefold the amount of the difference between
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the sum so paid, and the amount due upon the note ; which was dis-

allowed by the court, and judgment rendered for $48.

The appellant assigns for error.

First, The admission of the execution in evidence without first

showing the judgment upon which it issued
;

Secondly. The refusal to enter a nonsuit
;

Thirdly. The inadmissibility of the return upon the executions, to

show due diligence on the part of the appellee

;

Fourthly, The improper admission of the testimony of the con-

stable
;

Fifthly. The opinion of the court in refusing to render judgment
for threefold the amount alleged to have been taken as usury, is as-

signed for error

;

Lastly. All the decisions of the court in the cause are assigned as

error.

The court is of opinion that the first error is not well assigned.

The appellant was a privy in interest in the suit instituted by the

appellee againt Lowe, the maker of the promissory note, and Avould

have been concluded by a recovery by the defendant in that suit.

It is a well settled principle, that parties and privies in interest are

concluded by a judgment. In an action, therefore, by the appellee

against the appellant, upon his legal responsibility, arising out of the

very assignment by which the appellee acquired a right, under the

statute, to sue the maker of the note, we are of the opinion that it

was not necessary to show the judgment to which he was privv, to

lay a foundation for the introduction in evidence of an execution

issued thereon. As between either of the parties thereto and third

persons, such evidence would be indispensable ; and between third

persons or strangers to the record, the like rule prevails, with the ex-

ception of ofiicers who justify under such process, against actions of

trespass for alleged injuries arising from their official acts.

If the premises and corollary be correct, the court correctly re-

fused to enter a nonsuit, which is assigned as the second error.

The third error assigned, questions the admissibility and sufficiency

of the evidence, by a return of nulla hona on the executions, to

establish due diligence on the part of the assignee, in pursuing the
' debtor to insolvency.

Where diligence by suit is shown, to fix the assignor's liability,

such a return is a very necessary part of the plaintiff"s proof. But
it is also necessary to show that suit was instituted within a rea-

sonable time after the debt became due, or assignment made ; and
which, by the record in this cause, appears to have been done w'/hin
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three days after the debt became due. The assignee appears still

further to have diligently pursued his legal remedy, by issuing two

executions under which all the debtor's personalty and realty might

have been sold, had he possessed any within the county.

The truth of the officei''s return was not questioned on the trial.

In the case of Cowles and Krum v. Litchfield, decided at this

term, this court has established the principle that such a return is

evidence of the debtor's insolvency. Further to prosecute the

remedy would but accumulate costs ; and the case would fall within

the last point resolved in the case of Thompson v. Armstrong.

Upon the fourth error assigned, we can perceive no principle of

law which would exclude parol evidence to establish the fact of in-

solvency ; or the admission of the appellant, that Lowe had no pro-

perty subject to the execution issued by the justice.

The fifth and last error, that it is necessary to notice, questions the

correctness of the opinion of the Circuit Court in refusing to apply

the provisions of § 3 of " An Act to regulate the Interest of Money^"^

to the facts in this case. The court is not disposed, nor allowed, by

settled principles of law, to enlarge, by construction, the provisions

of a penal statute. It is not shown, in this case, that the original

consideration between the promisor and payee, was usurious ; in the

absence of proof, the court will not presume it. The defendant here,

having in a fair course of trade discounted this note at a higher rate

of interest than is allowed by law, it is contended, has contaminated

it with usury. By the construction given similar statutes by the

courts of the several Status, the United States, and England, it is a

well settled principle that such sale and purchase af a note Jjonci fide

in a fair course of trade, is not usurious, where the original consider-

ation was fair, legal, and not tainted with usury.

On a question so plain and well settled, it is useless to multiply

authorities. The court below very correctly reduced the amount of

the judgment to the sum actually paid by the ajDpellee.

Judgment affirmed.

McConnell and McDougall, for appellant.

La/mhorn^ for appellee.

(a) The following cases relate to diligence by suit under the statute : Tarlton v. Miller, Bre. R., 89; Mason
». Wash, ibid., 16 ; Thompson v. Armstrong, ibid., 23 ; Lusk ». Cook, ibid., 53 ; Wilson (i. Van Winkle, 2 Gilm.

R.,6&4; Cowles «. Litchfield, 2 Scam. R.,857; Saunders v. O'Brient, ibid., 370 ; Bledsoe v. Graves, 4 ibid.,

886; Bestort). Walker, 4 Gilm. R., 10; Pierce -». Short, 14 111. R., 146; Brown v. Pease, 8 Gilm. R., 192; Curtis

•p. Gorman, 19 III. R., 141 ; Roberts v. Haskell, 20 ibid,, o9 ; Sherman v. Smith, ibid., 360; Nixon v. Weyhrich,

Ibid., 600; Chalmers v. Moore, 22 ibid., 859 ; Hamlin v. Reynolds, ibid., 207.
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Vandyke v. Daley. Jackson v. Haskell. The People w. McHatton. The People v. Hallett.

Vandyke v. Daley.

2 Scam. R., 564.

Aj^eal from Jersey.

"Wheee a certiorari lias been improvidently issued, it will be

sujperseded. Supersedeas awarded.

C. H. Goodrich^ for appellee.

Jackson v. Haskell.

2 Scam. R., 565.

Error to Peoria.

1. A BLANK indorsement of a note is within the control of the

holder, and authorizes him at any time before or upon the trial to

write his own name as indorsee over it. {a)

2. The form of action in a suit instituted by petition and summons
—^is deM.

3. In actions of debt, it is error to render a verdict and judgment

for damages only. Judgment reversed.

Logan,, for plaintiff.

Peters and Gale.^ for defendant.

(a) Smith V. Finch, 2 Scam. R., 321 ; Gilham v. State Bank, ibid., 24T ; Scammon v. Adams, 11 IE K., 577.

The People v. McHatton.

2 Scam. R., 566.

Motion for attachment.

A RULE upon an officer to return process must be served by copy.

Motion denied.

Scamonon., for relator.

McConriel^ for respondent.

The People v. Hallett.

2 Scam. R., 566.

Motion for attachment.

"Wheee a rule upon a sheriff to return process was served by copy

twenty days before the return day of the rule, and no cause is shown,

by way of response, to the rule, an attachment will be awarded.

Attachment ordered.

Scammon^ for relator.
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The People ^a? rel. John Davlin v. Auditor of State.

2 Scam. R., 567-571.

Motion for mandamus.
1. The school commissioner i3 the agent of the State and purchaser in the sale of school lands and receiving

the patents therefor.

2. A delivery of a patent by the auditor to th-e school commissioner, vests the title in the purchaser or patentee

without a formal delivery by the school commissioner to the patentee.

4. The auditor may transmit patents to the school commissioner before the purchase money falls due.

4. The presumption is that public officers perform their duty, until the contrary is shown, (a)

6. After a patent has been transmitted to the school commissioner by the auditor, for the purpose of delivery

to the purchaser of school lands, an assignee of the certificate of purchase cannot, by mandamus, compel

the auditor to issue to him a second patent.

6. A patent fanproperly issued cannot be vacated by manda/mus.

Beeesk, J.—On tlie 22d day of February a motion was submitted

by J. Y. Seammon, on behalf of John Davlin, the relator, for a rule

upon the auditor of public accounts, to show cause why he should

not issue a patent to the relator, for certain lots of school land sold by
the school commissioner of Cook county. Notice having been given

to the auditor of this motion, the attorney, in support of it, presents

the certificate of the school commissioner of Cook county, to the

auditor, showing that John B. Beaubien bought the lands in ques-

tion, on the 23d day of October, 1834, at the sale of the school lands

at Chicago ; that since the sale, Beaubien has sold, assigned, and

transferred all his right, title, and interest to the relator, by assign-

ment on the back of the certificate of purchase granted to him;

that the relator has paid up the full amount of the purchase money due
for the lots, and is entitled to receive a patent for the same from the

governor of the State, under the act of the 16th of January, 1837.

He also exhibits a paper purporting to be the original certificate of

purchase to Beaubien, showing the purchase by him on the 23d of

October, 1834, and that one fourth of the purchase money was paid

at the time of the sale, and the residue of the payments to be com-

pleted in one, two, and three years, after which he should be entitled

to a patent. This certificate purports to have been assigned to the

relator, by Beaubien, on the first day of March, 1839. He also ex-

hibits the certificate of the attorney of the school fund, etc., dated

Feb. 1, 1841, showing that the amounts due on the original purchase

have been paid in full, but by whom is not stated.

He further exhibits his own affidavit, made at the time of submit-

ting the motion, setting forth that he, as the attorney of the relator,

presented the original certificate of purchase and assignment to the

relator, to the auditor of public accounts, and requested liim to issue

a patent to the relator for the lots of land mentioned therein, which

the auditor refused to do, on the ground that the patent was issued in
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1836, to Beaubien, tlie original purchaser, and forwarded to the

school commissioner of Cook county. The afladavit further states that

the patents were issued without any request from the school commis-

sioner, and that Beaubien was not entitled to the same, nor did he

claim any title to them ; that he had not paid for the lots, and that

the patents have never been delivered to him, but remain in the office

of the school commissoner, and concludes by stating that at the time

of the purchase of the lot of land, it was not the practice to issue

patents until the lots were paid for.

in answer to the rule, the auditor returns that his refusal to issue

the patent to the relator, is caused by the fact that the patent was

issued to the original purchaser before the assignment to him, and

before the passage of tlie act of the legislature, authorizing patents

to issue to the assignee of such certificates : and that it has been

forwarded to the school commissioner of Cook county for the original

purchaser.

Upon this return, the relator moves for a peremptory niandaimis to

compel the auditor to issue the patent to him.

The determination of this motion renders necessary an examination

into the legislation of the State, on the subject of the school lands.

The first act applicable to this case, is that of the 22d of January,

1829. The sixth section of which provides, that the lands shall be

sold under the direction of the school commissioner, at public auction
;

the seventh that payment shall be made in cash, and that the com-

missioner shall give a certificate thereof to the purchaser, or a receipt,

particularly describing the land by its subdivisions, the price it sold

for, and the purchaser's name and place of residence. The eighth sec-

tion provides that the commissioner shall make, to every regular term

of the County Commissioners' Court of his county, a return, in writing,

of all the lands sold, the price, quantity, etc., and the name and resi-

dence of the purchaser, which he shall record in a book ; and the

county commissioners are required to make out and forward, every

three months, to the auditor, a similar statement and return, which shall

be recorded by the auditor, in like manner ; and it is made the duty

of the auditor to make out, in the name of the governor, patents for

the lands sold, which shall vest in the purchaser the fee simple ; and

the auditor is required, after having made an entry of their date, to

forward them to the proper school commissioner, to be by him deli-

vered to the persons entitled to them, on presentation and surrender

of the original certificates.

On the 12th of January, 1833, an act was passed, authorizing sales

of schools lands on a credit of one, two, and three years, the purchaser
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giving a mortgage on the land, and good personal security for the

payment of the purchase money, to be approved by the County Com-
missioners' Court.

It will be observed, that this law makes no other change in the mode
of disposing of the lands, and none in the acts to be performed by the

school commissioner, county commissioners, and auditor, so far as

vesting the title in the purchaser is concerned. The former act, in

these particulars, is unchanged, and the duty of the auditor, to send

the patents to the school commissioner, for delivery to the purchasers,

on the receipt of the return from the county commissioners, remaining

the same.

By the act of 1833, a mortgage on the land sold, and personal

security, were substituted for cash ; and it might be good policy first

to vest the title by patent, in the purchaser, on which the mortgage,

to be given by him, was to operate. The school commissioner may
be considered the legally constituted agent of both parties, to receive

the patents, and, by delivering them to him, in compliance with the

act of 1829, the title was divested out of the State, and became vested

in the purchaser.

The recital in the certificate of purchase, that a patent would issue

on the paj'^ment of the balance of the purchase money, cannot be

understood as in any manner affecting the provisions of the act of

1829, requiring the auditor to forward the patents when he received

the returns, or as restraining him from issuing them before the expira-

tion of the term of credit.

It was as necessary that the patents should issue upon a credit sale,

as under the cash system, as the foundation of the mortgage the pur-

chaser was required to give on the land as security for the purchase

money, and as evidence of " a sure, perfect, and absolute title to the

land 60 purchased and patented."

That this mortgage was given, and also personal security, will be

presumed, in favor of a public officer whose dilty it was made to receive

them.

The patents, then, having been sent, in 1836, to the school commis-

sioner, in obedience to the law, although Beaubien may not have

received them, and although they may yet remain with that officer,

the State has consummated the act of purchase, and parted with lier

title, and to the person who then had the undisputed interest in the

ands. Assignments of these certificates were not authorized until the

Dassage of the act of January 16th, 1837, and the relator acquired no

Eterest until March, 1839, consequently he could not object to the act

of the auditor transmitting the patents.
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The last-mentioned act permits a patent to issue to the last assignee,

but that must be understood, in cases when no patent had issued to

the first purchaser. It would be unreasonable to suppose that the

legislature intended to require the auditor, after once issuing a patent,

to recall it
;
give him power to cancel it, efface the record of it from

his books, and issue another to an assignee. Such a construction of

the act would not be warranted by its terms, obvious meaning, and

import.

But conceding that the patent was issued improperly, and delivered

to the school commissioner before the payments were completed,

without any request from the purchaser, that he did not complete the

payments for the land, and his assignee did, and leaving out of view

all considerations of the interest of other persons not before the court,

wliich may be affected by the proceeding ; and admitting the power

of the court to award a mandainus to compel a public officer to per-

form an act which he is required by law to perform, and about which

he has no discretion, the court is satisfied that a case is not presented

by the papers and evidence before it, to justify any other order than

one denying the motion, at the costs of the relator. The patent exists
;

the State has parted with her title by issuing it, and it cannot be set

aside or vacated by a proceeding of this kind.

Motion denied.

Scammon, for relator.

Lamborn^ attorney-general, for auditor.

(a) S. p. Lattin ». Smith, Bre. R., 284; Buckmaster ti. Job, 15 IlL R., 829 ; Taylor t). People, 2 Gilm. R.,349
;

Job V. Tebbetts, 5 ibid., 882.

Contra, where the title to real estate depends upon the performance of a specific duty enjoined by law upon

the officer : Gaty v. Pittman, 11 111. R., 21.

McCoNNEL v. SwAILEB.

2 Scam. R., 571-573.

Appeal from Morgan.

1. The dismissal of a writ of certiorari is equivalent to a technical affirmance of the judgment of a justice of

the peace, and is a forfeiture of the certiorari bond, (a)

2. In an action upon such a bond, the technical judgment is for the penalty as a debt, to be discharged upon

the payment of the damages assessed.

8. In actions eac contractu against several, where all have been served with process, the judgment must be

against all, unless one or more intei-pose a personal defence, such as infancy, bankruptcy, and the like, (i)

Breese, J.—Thomas Swailes, the appellee in this case, commenced

an action of deht in the Circuit Court of Morgan county, at the Octo-

ber term, 1838, against Alfred W. Parsons and Murray McConnel,

upon a bond executed by them, on obtaining a certioroA'i, to bring up
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jiidgment rendered before a justice of the peace, against Parsons, and

in favor of Swailes.

The summons was dulj served upon both defendants, and the

declaration, in the usual form, assigned as a breach of the condition

of the bond, the non-payment of the debt and costs, recovered before

the magistrate, and concludes with a prayer of damages laid at twenty-

five dollars. To this declaration there was a demurrer, by McConnel
alone, which was sustained, and leave given to amend. To the

amended declaration a demurrer was also filed by the same party,

and judgment rendered thereon for the plaintifi", against McConnel
only, for the debt in the declaration mentioned, and an order entered

directing the clerk to assess the damages, which he did, to fifty-nine

dollars and ninety-six cents. The final judgment is entered up in the

following form :
" Therefore it is considered and adjudged by the court,

that the plaintiff recover of the defendant McConnel, his debt and

damages aforesaid, in manner and form aforesaid assessed, and also

his costs herein expended,"

An appeal was prayed for and allowed from this judgment, and the

following errors are assigned, as appearing upon the record :

The court erred. First, In rendering judgment against McConnel

alone, and not against McConnel and Parsons, both being sued, and

both served with process

;

Secondly, In rendering a judgment against McConnel, for one

hundred dollars debt, and for fifty-nine dollars and ninety-six cents

damages

;

Thirdly, In rendering the judgment in manner and form as set

forth in the record
;

Fourthly, In overruling the demurrer of McConnel to the amended

declaration ; and

Fifthly, In deciding that the dismissal of an appeal, or writ of cer-

tiorari, was an affirmance of the judgment in the Circuit Court.

The second and third errors assigned run into each other, as do also

the fourth and fifth, and will be considered accordingly.

Tliis court does not entertain a doubt but that the dismissal of an

appeal, or certiorari, is equivalent to a regular, technical affirmance

of the judgment, so as to entitle the party to claim a forfeiture of the

bond, and have his action therefor. The bond given in such case is

conditioned " to pay the debt and costs, in case the judgment shall be

affirmed, on the trial of the appeal." What is the object of this

requirement, and what its meaning and intention? Manifestly to

secure the opposite party in his debt and costs, in case the judgment

shall not be reversed ; in case he shall be, in the Circuit Court, the
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successful party. By a dismissal of the appeal, either by the court,

or by the act of the appellant himself, the appellee is the successful

party ; he has not lost what he gained before the magistrate. He is

placed in the same situation he occupied before the appeal was taken
;

and we see no propriety in attributing to such a judgment of dismissal

less efficacy than to a more formal and technical one of affirmance.

In this there is no error.

As to the second and third errors assigned, it is manifest that the

judgment is informally entered, and would, in its terms, subject the

party to the payment of one hundred and fifty-nine dollars and ninety-

six cents, instead of fifty-nine dollars and ninety-six cents, the true

amount of the recovery to be collected by execution.

In entering up a judgment on a bond of this, and of like character,

in an action of debt, it should be for the debt in numero. the penalty

to be discharged by the payment of the damages actually assessed,

either by the jury or the clerk upon the breaches assigned. The exe-

cution issues for the debt, with the indorsement of the clerk, of the

damages assessed, and which amount only, so indorsed, the officer

can collect.

This error, however, might be corrected in this court, and would

be, were it not that, in the first assignment, an error is pointed out

which has been decided by this court to be fatal.

In the case of Kimmel v. Shultz et al., it was ruled that where a

suit is brought against several joint debtors, and all are served with

process, judgment must be recovered against all or none, unless one

or more of the defendants interpose a defence which is personal to

himself, such as infancy or bankruptcy. The obligation in this case

was, by force of our statute, joint and several, and the obligors might

have been proceeded against separately, and the judgment against

one would then have been valid. Tliey are, howevei', sued jointly,

and judgment is rendered only against one, although the debt is the

debt of each. The same point has been ruled by this court in the

case of Hoxey v. Macoupin County, decided at December term, 1839,

and it is too well settled to be now disturbed. It does not appear,

from the record, that Parsons made any defence
;
judgment should,

therefore, have been entered against him by default.

Judgment 7'eversed.

McConnel and McDougall, for appellant.

Latriborn, for appellee. '

(a) Vide Young v. Mason, 8 Gilm. R., 5T.

(6) S. P. Oweni;. Bond, Bre. R., 91; Russell v. Hogan, 1 Scam. R., 552; Ladd v. Edwards. Bre. R., 139;

Kimmel v. Shultz, Bre. R., 128 : Hoxey v. Macoupin, 2 Scam. R., 86 ; Frink t). Jones, 4 ibid., ITO ; Tolman v.

Spauldlng, 8 ibid., 14 ; Wight ». Meredith, 4 ibid., 861 ; Wight v. Hoffman, Ibid., 362,
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Delahay V. Clement.

2 Scam. R., 575-578.

Appeal from Scott.

1. Where a suit is eoinmenced by Capias^ and the writ is quashed,

it is regarded as equivalent to a summons, and the case proceeds

accordingly.

2. Plea in abatement—demurrer thereto sustained—defendant there-

upon pleads in bar—this is a waiver of the plea in abatement, {a)

3. Where a note is made by an agent in the name of his principal,

in an action upon the note it is not necessary to prove the execution

of the instrument, or the agency, unless the defendant by a plea of

denial verified by affidavit, is interposed.

4. A note made by an agent \&primafacie evidence of a considera-

tion had by the principal.

5. It is not necessary to the validity of a note made in the name
of another by a stranger that a precedent authority should exist, a

recognition, or subsequent ratification of the contract by the principal

maker, is sufficient.

Judgment affirmed.

McConnel and McDougall^ for appellant.

Laviborn, for appellee.

(a) This point overruled ia S. 0., 8 Scam. R., 301 ; & P. Weld v. Hubbard, 11 111. E., 574 ; McKlnatiy v.

Pennoyer, 1 Scam. R., 819.
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ABATEMENT.

1. A default is irregular when a plea in abatement or bar is on file, 31.

2. A plea in abatement is proper in attachment causes to put in issue the verity of the

affidavit upon which the writ is based, 196.

3. The omission of the mortgage deed in a .ici.fa. to foreclose cannot be reached by plea

in abatement, 197.

4. Dilatory pleas must be interposed before pleading in bar, or at the earliest moment, 316.

5. Where a demurrer to a plea in abatement is sustained the judgment is peremptory for

the plaintiff; if for the defendant, then the judgment is respondeat ouster, 338.

6. The omission of, or mistake in the christian name of the plaintiff must be pleaded in

abatement, or a waiver takes place, 585.

1. The death of one of several plaintiffs, prior to the commencement of the action must
be pleaded in abatement, 658.

8. Plea in abatement—demurrer thereto sustained—defendant thereupon pleads in bar

held a waiver of the plea in abatement, 687.

9. In Jictitioux actions, such as ejectments under the common law rules of procedure the

death of one or aU of the lessors of the plaintiff will not abate the action, 565,

ABSTRACT INSTRUCTIONS.

A court is not bound to give an abstract instruction to a jury, 398, 617.

ACCEPTANCE OF A DEED.

A deed must not only be delivered by the grantor, but accepted by the grantee, to render

it valid, 173.

ACKNOWLEDGMENT OF DEEDS.

1. A deed is valid without acknowledgment, if proved according to the common law 696

619.

2. Under the act of 1819, it is not necessary to the validity of a sheriff's deed that it should

be acknowledged in open court, where the judgment was rendered ; at all events, an
acknowledgment before the court of the county where the sherifif executed the writ

and the land lies, is sufHcient, 97.
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3. An acknowledgment of a deed by husband and wife, in due form, under the act of 1819,

is sufficient proof of the execution of the deed, although the wife was not privily

examined, 691.

4. But such form of acknowledgment is insufficient to divest the dower of the wife, 591.

5. Under the act of 1819, where the land lies in one county and the deed is acknowledged

in another, the certificate of acknowledgment must be accompanied by a certificate

of the clerk of the latter county showing the official character of the justice of the

peace who took and certified the acknowledgment, 596.

6. The absence of such certificate of official character cannot be supplied by parol evi-

dence, 696.

T. Under the act of January 31, 1827, a certificate of acknowledgment is sufficient which

shows the identity of the grantor and his voluntary admission that he had executed

the deed, 596.

ACTIO NON.

Actio non relates to the time of the commencement of the action, and not to the date

when the plea is filed, 264.

ACTION.

1. No action lies upon a written instrument, unless it appears upon the face of it to whom
it is payable, 97.

2. An action of slander, imputing crime to the plaintiff, lies, notwithstanding the repeal of

the statute creating the offence, 11.

3. A scire facias to foreclose a mortgage is not an action in the ordinary sense of the term

—

it is proceeding in rem, 197.

4. An action of ejectment is in reality an action of trespass, superadding thereto an execu-

tion whereby the prevailing party obtains the possession of the land itself, 173.

5. Case lies against a sheriff for gross negligence in executing or failing to execute a writ

of fieri facias, whereby the plaintiff is damnified. 191.

6. Case lies against a constable who neglects or refuses to execute legal process placed in

his hands for execution, 301.

7. To sustain an action for malicious prosecution, malice on the part of the defendant and

a want of probable cause must both exist, 317.

8. Debt on a replevin bond is the appropriate form of action, 489.

9. A petition and summons is a popular action, intended to enable every creditor whose

debt is certain, and evidenced by a written instrument, to bring his own suit ; it is a

speedy proceeding, and all intendments will be indulged in to sustain the regularity

of the proceeding, 517 and note.

ACTIONS EX CONTRACTU.

In this class of actions against several, where all have been served with process, the

judgment must be against all, unless one or more interpose a personal defence,

such as infancy, bankruptcy and the like, 684 and note.

ACTS OF CONGRESS.

1. In certifying a record under the act of Congress, if the judge omits to certify that the

attestation of the clerk is in due form, the certificate is insufficient, 48.

2. Where an act of Congress authorizes the governor of a newly-acquired territory to

examine and confirm the titles of the settlers, his deed of confirmation is conclusive

evidence of title, 149.
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ACTS OF THIRD PERSONS.

The acts and declarations of third persons are not admissible in evidence, 318.

ACTUAL FORCE.

Under the forcible entry statute of 1819, actual force must have been used to eflFect

the entry in order to justify an action under it, 26.

ACTUAL POSSESSION.

1. To sustain an action of replevin, the taking must have been from the actual or con-

structive possession of the plaintiff, 31.

2. Actual possession, in the absence of a higher grade of title, is evidence of a fee simple

interest in land, 1*73.

3. A prior actual possession, under a claim of right, will prevail in ejectment over a subse-

quent naked possessory claim, 173.

AD DAMNUM.

Where a verdict exceeds the damages laid in a declaration, the plaintiff may remit the

excess and the verdict will be sustained, 461.

ADDITIONAL TESTIMONY.

It is discretionary with the court to permit the introduction of further testimony after

the argument has commenced, 26.

ADMINISTRATION.

1. The probate court possesses the incidental power to revoke letters of administration

obtained by fraud, 218.

2. Where a creditor fraudulently procures a grant of administration upon the estate of his

intestate debtor, which is afterward revoked for the fraud, no intendments will be

indulged in to support an action upon his claim as creditor of the estate, 317.

ADMINISTRATORS AND EXECUTORS.

1, An administrator has no power to loan the funds of the estate, 12.

2. If one of several administrators loan moneys belonging to the estate, he alone is respon-

sible for its loss, and he may sue alone to recover it back, 12.

5. A surety upon an administration bond is not liable unless the administrators have been

guilty of a devastavit, 96.

4. An administrator cannot, by any contract, bind the estate of his intestate, 107.

6. An administrator has no power to compel an indentured slave to attend to the ordinary

business of the administrator—the latter has simply a right to the custody of the

slave until he or she can be sold, 130.

6. The statute which provides that no action shall be instituted against an administrator

for a debt due by the intestate, until one year after the grant of administration, does

not apply to a scire facias to foreclose a mortgage executed by the intestate, 197.

7. A personal judgment cannot be rendered against administrators in actions upon causes

which originated in the lifetime of the intestate, 215, 657 and note.

8. The general issue admits the capacity in which an administrator sues, 220.

9. Where an administrator acts honestly and prudently, he will not be held responsible for

a loss occasioned by his error of judgment, 227.
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10. Quesre ? Is an administrator in Illinois liable for the dishonesty of a collector in a

sister State, who fails to pay over money which was due and owing to the intestate

by a resident of such sister State ? 22Y.

11. A devastavit is unnecessary in order to sustain an action upon the bond of an executor

or administrator, 231.

12. By statute, any one or more of the obligors in an executor's bond may be sued, 231.

13. Form of assigning breaches upon an administration bond, 231.

14. A judgment for costs against an administrator is not proper in an action where he ifl

unsuccessful, 251.

15. The courts of probate have no power to enter a judgment against an executor or

administrator at the instance of heirs or devisees, to compel them to pay a distribu-

tive share or legacy due them, 268.

16. A justice of the peace has no jurisdiction in a suit where an administrator is a party

and the demand exceeds $20, unless for the purchase money due at an administi-a-

tor's sale, 309.

17. The statute of 1827, in reference to the sale of lands to pay intestate debts, was silent

as to the county in which the administrator should file his petition; therefore, the

petition may be filed in the county where the land lies. Under the act of 1829, the

application must be made in the county where administration was granted, 340.

18. An administrator's deed must set forth the order of sale at large, 340.

A recital of the substance of the order is insufficient, 340.

19. Where the deed of an administrator is void it may be attacked collaterally, in an action

of ejectment, 340.

20. The court, in ordering the sale of intestate lands to pay debts, cannot authorize pay-

ment in any other than gold and silver coin or other legal currency ; an order sub-

stituting any other medium of payment is voidable by appeal or writ of error, or by

bill of review, but cannot be impeached collaterally, 340.

21. The power to sell intestate lands for the nonpayment of debts, is a special statutory

authority, and the power must be strictly pursued, and so appear upon the face of

the proceedings, or the power is not well executed, 340.

ADMINISTRATOR'S SALE AND DEED.

See Administrators and Executors, No. 17 to 21.

ADMISSION.

1. A vague admission cannot be relied upon as proof of a fact, 317.

2. An admission is sufficient to charge a joint defendant as a co-partaer, 569.

ADVERSE PARTY.

1. In civil causes, a reasonable notice must be given the adverse party of a motion for a

change of venue, where the ground relied upon is the prejudice of the inhabitants of

the county where the suit was instituted, 276.

2. The assignor of a note is not the " adverse party " within the meaning of the statute

which compels such party to become a witness before a justice of the peace, where

a suit is brought by the assignee against the maker, 288.

Under this statute, if the " adverse party " was present at the trial he may be sworn

without prior notice, otherwise notice must be given, 315.

But if absent, notice to his attorney is insufficient, 315.

The same rules prevail upon the trial of appeals from the justice, 316.

ADVISEMENT.

No statute, unless it contains an express prohibition, can prevent a court from exercising

its common law power of taking a cause under advisement, 41.
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AFFIDAVIT.

1. In Attachment—Must strictly comply with the requisitions of the statute, 142.

Must state the amount and nature of the indebtedness, 163.

This requisition is complied with by stating that the defendant is indebted to the

plaintiff "in the sum of $1,400—by his certain instrument of writing signed by

himself," 163.

Objections to this class of affidavits should be made in the court below ; but little favor

will be shown such objections in the appellate court, 163.

Such affidavits amendable, 644.

2. For a Continnaiice.—Where a party, upon affidavit, applies for a continuance, the adverse

party may admit the facts and insist upon a trial ; but every fact stated in the affida-

vit must be taken as true, 396.

An affidavit which conforms to the statute entitles the party to a continuance, 530.

What diligence is sufficient to entitle a party to a continuance ? 530.

8. Affidavit of Jurors

.

—Cannot be received to impeach their verdict, 5.

Nor that of the defeated party setting forth statements made by one of the jurors, 31.

4. For a new Trial.—On a motion for a new trial, upon the ground of newly-discovered tes-

timony, the affidavit must set forth the names of the witnesses and the facts they

will depose to, 31.

5. No Part of the Record.—Affidavits filed in the court below are not a part of the record

in the appellate court, unless made so by a bill of exceptions, 42, 39*7.

6. /?i Partition—In partition causes, affidavits are proper on a motion to set aside the

report of the commissioners, 629.

7. Publication.—Against non-resident defendants is based upon affidavit of non-residence

;

no order of court thereon is necessary, 460.

8. The affidavit of a party is sufficient to prove that a writ has been delivered to the

sheriff, 615.

AGENCY.

1. An agent must execute a written instrument in the name of his principal, 104, 263.

2. Where a declaration is against the principal, but does not show his obligation, but that

of the agent, the judgment will be arrested, 104.

3. The county commissioners are the agents of the county, 241.

4. At common law, the agents of a county have no power to convey real estate belonging to

the county, 440.

But by the act January 1, 1835, the county commissioners may do so, 440.

5. The principal is not liable for the willful acts of his agents or servants, unless he advised,

directed, or assisted in the commission of the wrongful act, 642.

6. The school commissioner is the agent of the State and purchaser in the sale of school

lands, and receiving the patents therefor, 681.

Therefore, a deUvery of a patent by the auditor to the school commissioner vests the title

in the purchaser, without a formal delivery by the school commissioner to the

patentee, 681.

1. Where a note is made by an agent in the name of his principal, in an action upon the

note, it is not necessary to prove the execution of the note or the creation of the

agency, unless the defendant, by a plea of denial verified by affidavits, put these facts

in issue, 681.

8. A note made by an agent in the name of his principal ia prima facie evidence of a con-

sideration had by the latter, 687.

9. A subsequent ratification by a principal of a contract, which purports to have been made

in his name by a stranger, is equivalent to a precedent authority, 687.
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AGREED CASE.

1. It is error to enter judgment against one of several defendants upon an agreed state of

facts, where all joined in the submission, 50.

2. Form of an agreed case, 5V.

3. An agreed case in the nature of a special verdict, 350.

AGREEMENT.

1. The laws in force at the time of the making of an agreement enter into and form a part

of it, as though they were embodied in the written instrument, 201.

2. An agreement to attend a public land sale and bid on account of the principal is not

illegal, and an action for non-feasance lies thereon, if the agent neglects to bid, he

being promised a reward for his services, etc., 287.

ALIENS.

1. An alien is an incompetent juror, 424.

2. Under the Constitution of 1818, an alien inhabitant of this State, who had resided

within its territorial limits six months next preceding a general election, is a qualified

voter, 623.

ALIMONY.

Practice in cases where the husband obtains a divorce, but alimony is allowed to the

wife, 304.

ALLEGATA ET PROBATA.

Must correspond in equity causes, 381.

ALTERATIONS, INTERLINEATIONS AND ERASURES.

The alteration of a note, in a material part, by the payee, without the consent of the

maker, renders it void, 183.

AMENDMENTS.

1. Amendments are discretionary with the circuit courts, and their decisions in granting

or refusing them will not ordinarily be reviewed by the appellate court, 505.

2. All the cases on amendments decided by the Illinois courts collated, 505, note.

3. The refusal of the circuit court to permit the amendment of a petition and summons

cannot be assigned for error, 505.

4. In a proper case, where a technicality occurs, the appellate court will grant a certiorari

upon an allegation of diminution, with leave to amend, and upon the return of the

writ bringing up the amended record, the judgment below will be affirmed, 105,

5. But where there is nothing in the record to amend by, a certiorari would be unavail-

ing, 105.

6. The supreme court will at a subsequent term amend their record in matters of form,

ex. ffr., changing the christian name of the appellant, where it is evidently a mistake

and there is something to amend by, 258.

7. Before answer filed, the complainant has a legal right to amend his bill in equity, 286.

8. The amendment of pleadings is in general discretionary, and a decision upon such ap-

plication cannot be assigned for error, 439.

9. Where the plaintiff amends his declaration upon a note by adding the words—after the

descriptive part of the instrument—" with 12 pei cent, interest from date, until

paid"—this is a substantial amendment, and entitles the defendant to a continu'

anee, 464.
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10. On appeal from a justice of the peace, the circuit court cannot permit an amendment

to avoid the legal effect of a misjoinder of parties defendant, 484.

11. Nor can an amendment be allowed upon appeal, where the justice had no jurisdic-

tion, 484.

12. Nor can the circuit court change, by amendment, the form of the original action on

the parties thereto, under pretence that an appeal must be tried de novo, 484.

IS. The amendment of a plea after a demurrer is sustained thereto, is a waiver of the

demurrer, 531.

14. If, after an appeal taken, the circuit court permits the sheriff to amend his return, a

writ of certiorari will be awarded by the supreme court, to send up the amended

record, 615.

15. After a demurrer is sustained to a plea, it is discretionary with the court whether per

mission shall be given to amend the plea or file a new one as a substitute, 622.

16. An attachment bond may be amended by adding the seals of the parties thereto, 648.

IT. Writs are amendable by inserting the words "the People of the State of Illinois" so as

to conform to the constitutional requirement, 648.

18. Such amendment may be made upon the trial of an appeal from a justice where the

original writ was defective, 648.

19. And the words may be inserted in any part of the writ, 648.

AMENDMENTS AND JEOFAILS.

Where parties to an action go to trial without a plea and issue, the verdict will cure the

defect under the statute of amendments and jeofails, 13.

ANSWER IN CHANCERY.

1. Where an answer is filed in term time the complainant has four days to reply, 622.

2. If the answer to an injunction bill denies the equity of the complainant, the injunction

must be dissolved, 522.

3. Where it appears upon the face of an answer that a third person is interested in the

cause, who has not been made a party, the bill will be dismissed, 4*73.

4. The answer of a guardian, ad litem, should deny the equity of a bill filed against his

wards, 646.

APPEALS.

I.

—

General Principles.

1. The rule in all appeal causes is, that if the inferior court had jurisdiction ab origine, no

subsequent fact arising in the case can defeat it, 266.

2. Appeals unknown to the common law, 445.

3. Statutes giving the right of appeal, with a view to a trial de novo in the appellate court,

must be construed strictly, 445.

4. A general statute giving appeals will not ordinarily be extended to extraordinary actions

authorized by special statutes, 445.

5. If an appeal is irregular^ and yet the appellee appears in the appellate court, and tries

the cause without objection, he waives all irregularities in the perfection of the

appeal, 460.

II.

—

Appeals in rem.

No appeal lies in a proceeding in rem, unless the owner or other person interested in the

thing makes himself a party to the suit by interpleader, appearance, or in some

other known mode, 445.
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III.—Appeals in Equity.

By consent of record, an appeal will lie from an interlocutory order of the inferior court

dissolving an injunction, 14.

Contra where no consent is given, 14, note.

IV.

—

Appealsfrom the Circuit Court to the Supreme Court.

1. Lie in all cases where the judgment is final and amounts to $20 exclusive of costs, or

relates to a franchise or freehold, 165, 487, 499, 651.

In all such cases, the appeal is a matter of right upon the appellant's complying with the

statutory requirements, 48Y.

The circuit court has no power to impose any conditions whatever upon the party wno
demands the appeal, and offers to comply with the terms of the statute, 48*7, 651.

2. In appeal causes, the transcript of the record in the court below must be filed in the

supreme court clerk's office, by the third day of the term, or the appeal will be dis-

missed, 195. 197.

Negligence of counsel is no excuse for non-compliance with the positive requirements of

the statute, 197.

3. Where an appeal is taken for delay, damages will be awarded, 181.

4. A variance between the judj^ment appealed from and the recitals in the condition of the

appeal bond are fatal, even when slight, and the appeal will be dismissed, 472.

5. When an appeal has been dismissed, even on a technical ground, the supreme court will

not permit the withdrawal of a transcript of the record, with a view to a writ of
error, 472.

6. An appeal may be taken at any time during the term of the court in which the judo-ment

was rendered, 487.

V.

—

Appeals from the Probate to the Circuit Court.

1. On appeals from the probate to the circuit court, the bond must be pavable to " the

People of the State of Ilhnois," etc. ; a bond to the appellee is void, and the appeal

must be dismissed, 389.

It is discretionary with the appellate court to permit an amendment of the bond and
thus perfect the appeal, 339.

2. On an appeal from the probate court rejecting a will because of the insanity of the tes-

tator, the trial must be de novo^ 585.

And the cause may be tried before a jury, 585.

On such trial, no oiher evidence of insanity is admissible than that of the subscribing

witnesses to the will, 585.

But the witnesses are not confined in giving their opinion to the facts which transpired

when the will was executed, but may testify as to antecedent facts, 585.

VI.

—

Appeals in Cases of the Trial of the Right of Property.

1. Where a case originates before a sheriff and jury in the trial of the right of property,

and the record in the circuit court on appeal does not show that that court could

entertain jurisdiction of the appeal, the supreme court will reverse the judg-

ment, 87.

2. In this tlass of cases, the appeal must be perfected under the act of July 29, 1827, by

executing the appeal bond on the day of the rendition of the verdict complained

of, 316.

8. A motion to dismiss an appeal in this class of cases is addressed to the sound discretion

of the circuit court, and its decision thereon cannot be assigned for error iu the

supreme court, 450.
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4. The appeal bond may be executed by an attorney in fact, 450.

6. And the supreme court will presume his authority to execute the appeal bond where the

record is silent, 450.

VII.—Appeals in Forcible Entry and Detainer Causes.

1. On appeal from a justice to the circuit court, in an action for a forcible entry and

detainer, it is discretionary with the appellate court to permit a defective appeal

bond to be amended, and its decision on such application cannot be assigned for

error in the supreme court, 527.

2. Upon the dismissal of an appeal in forcible entry and detainer, the circuit court may
award a writ of restitution, 527.

VIII.—Appeals under the Tnclosure Act.

An appeal lies from the judgment of two justices of the peace, under this statute, 448.

IX..—Appeals under the Vessel Attachment Act.

.•fo appeal lies under this statute, 445.

X.

—

Appeals from Justices of the Peace.

1 General Principles.—An appeal is assimilated to an equity cause, 52.

Must be tried de novo, 265, 465.

Dilatory defences must be made before the justice, or they are waived, 52.

Infancy is not a dilatory defence, 465.

The policy of the law is to try causes before justices upon their merits, and the circuit

court will not tolerate technical objections upon the hearing of an appeal from their

judgments, 310.

A set-off is waived, if not pleaded or relied upon before the justice, 532.

The rules of evidence are the same on the trial of an appeal as prescribed by statute

in trials before the justice, 315

On appeal, the circuit court cannot permit an amendment to avoid the legal effect of a

misjoinder of parties, 484.

Nor can an amendment be allowed where the justice had no jurisdiction, 484.

Nor can the form of the action be changed by amendment, 484.

Nor can the parties be changed, 484.

Where a cause originated before a justice of the peace, and a jurisdictional defect exists,

and upon the hearing of the appeal in the circuit court judgment for the plaintiff is

affirmed, the supreme court will reverse each judgment, and not remand the

cause, 484.

Where an appeal is taken from the judgment of a justice upon a promissory note, upon

the trial of the appeal, interest must be computed upon the note, and not upon the

judgment appealed from, 265.

A judgment may be entered by the circuit court upon the hearing of an appeal for more

than one hundred dollars, provided the increased amount grows out of the accumu-

lation of interest upon the original demand, and the justice originally had jurisdic-

tion, 265, 289.

2. Practice in Appeal Caicses, etc.—An appeal is to be regarded as taken, when the appeal

bond is filed with the justice or clerk of the circuit court, and no action of the legis-

lature, or neglect of the judge clerk, or justice, can defeat it, 641.

On an appeal from a justice to the circuit court, it is not necessary that the appeal bond

should be executed in the presence of the clerk ; it is sufficient if the bond is filed

in the clerk's office within the time prescribed by law, and the clerk either expressly

or by implication approves of, or treats the bond as a legal obligation, 431,
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If, upon the filing of the bond, the clerk issues a summons, and supersedeas, this state

of facts raises the presumption that the clerk approved the bond, 431.

If an appeal bond is illegal, a new bond may be filed, and the appeal thus be perfected,

310 and 431.

An appeal does not lie from the judgment of a justice rendered upon the award of arbi-

trators, to whom the cause had been referred, 651.

One of several defendants may appeal from the judgment of a justice, 514.

In such case, the cause should be docketed in the name of the party appealing, 289.

When the circuit court dismisses an appeal for want of jurisdiction, the order for costs

should be against the appellant, 342.

Where an appeal is dismissed on motion of the appellant, costs should be awarded

against him, 342.

If the appeal is dismissed and the reason does not appear of record and costs are

awarded against the appellee, the supreme court will reverse the judgment, 342.

A defendant who appeals from the judgment of a justice of the peace cannot rule the

plaintiff to give security for costs in the circuit court, 182.

Where a statute provided that neither party should be allowed a continuance after the

second term of the court to which the appeal was returnable, this does not prevent

the court from taking the cause under advisement, 41.

APPEAL BONDS.

Where an appeal bond is defective, a new one may be filed in civil causes, on appeal

from a justice's judgment, 310, 421, 431.

In cases of appeal from the probate court, it is discretionary with the court, 339.

In criminal appeals from a justice's conviction, the appeal must be dismissed where the

bond is defective, 322.

So, in cases of appeal from the circuit to the supreme court, the appeal must be dis-

missed, 4*72.

An appeal bond may be executed in the name of the appellant by his attorney, in

fact, 450.

And where an appeal bond purports to be thus executed, and the record is silent as to

his authority, the supreme court will presume the power, 450.

A variance between the recitals in the condition of an appeal bond and the judgment

appealed from is fatal, 472.

APPEARANCE.

Cannot cure a writ which is absolutely void, 3

—

contra, 309.

Contra where the writ is voidable only, 309, 643.

Courts will presume the authority of an attorney to appear for his client, 86.

Where one of two defendants is served with process, and the other appears by attorney,

it is erroneous to enter a judgment against one alone in actions ex contractu, 86.

A surety is not bound by a recognizance for the appearance of the accused in a criminal

cause, where the latter has neither been arrested nor voluntarily appeared to the

indictment, 164.

An appearance by attorney is valid, though he had no authority to appear ; the remedy

of the injured party is against the attorney, 165.

Two defendants—one served with process, the other not—the party served employed an

attorney ; the latter filed a demurrer, which apparently recognized the appearance of

both defendants ; this demurrer was overruled—thereupon the attorney filed pleas

in bar in behalf of him only who had been served

—

held, that the other defendant

was not in court, 210.

Appearance cures the want of service, 496.

And also a defective return, 496.
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APPELLATE JURISDICTION".

The supreme court, in the exercise of its appellate jurisdiction, examines and reviews

the errors of the inferior tribunal, and will not tolerate the practice of delay in as-

serting technical rights, where the error might have been rectified, if pointed out in

due season—but, on the contrary, will, in support of the judgment below, resort to

the doctrine of presumptions and waivers, 486, 492.

APPOINTMENTS.

In civil and criminal cases, a justice of the peace may, in cases of emergency, appoint a

constable pro tern, to serve the summons or warrant, 432.

But he must indorse the appointment upon the back of the writ under his hand and

seal, 432.

The appointing power of the governor discussed, 533.

APPRAISEMENT.

Where the statute required the sheriff to cause an appraisement of lands levied upon

under an execution, before sale, and to sell the same for not less than two-thirds of

its appraised value, and he fails to recite a compliance mth the statute in his deed,

and there is no proof as to the fact, the court will not presume, in support of the

title derived under him, that he performed his duty in the premises, 53.

APPRENTICESHIP.

Where a minor sues for work and labor, a legal indenture of apprenticeship is a bar to

the action, 595.

Foreign indentures constitute such a bar, where the work was performed under them,

outside the State of Illinois, and in the State or nation where he was bound to

service, 595.

An indenture signed by the minor and his father in a sister State is valid, 595.

If a foreign apprentice voluntarily serves his master under his indentures in this State,

he cannot recover for work and labor done under such apprenticeship, 596.

But if his service is compulsory in Illinois, he can recover the value of his labor, 695.

ARBITRATION AND AWARDS.

I.

—

Common Law Submission.

In debt upon an arbitration bond, the declaration need not aver that the writing obliga-

tory was signed by both parties, 507.

But in an action upon the award, a mutual submission must be shown, 507.

An arbitrator may examine a witness in the absence of both parties, 524.

Where an award directed the parties to execute mutual releases, and also that one of

the parties should pay to the other a certain sura of money, and the one who was

entitled to the money tendered to his adversary a release, upon condition that the

latter would pay him the sum of money awarded him by the arbitration, on the day

specified in the award, and the party to whom the tender was made refused to

accept the release, but made no objection to the terms proposed ; on the contrary,

placing his refusal upon the simple ground that the award was void

—

held, that the

tender was good, 524.
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II.— Under the Statute of January 6, 182^.

This statute is to be construed literally and strictly, 40.

An agreement to submit a matter not pending in action, must make the snbmisston znd

not the award a rule of court, 146.

Where this requirement is not complied with, s judgment upon the award is erro-

neous, 146.

But the submission bond may be regarded as a common-law obligation and an action

will lie for the breach of it, 146.

The court cannot set aside the award for any common-law cause, but only for those

causes expressly designated in the statute, 40.

The award must be enforced by a rule apon the party agadnst whom the award was

made to show cause why the award should not be executed, and if no sufficient

cause is shown, the award will be enforced by attachment for contempt, 40.

No judgment can be entered on the award, and enforced by execution, 40,

Where the court enters & judgment upon the award instead of granting a rule, etc., the

judgment will be reversed and the cause remanded for further proceedings, in con-

formity with the letter of the statute, 40.

If a party has any legal objection to the award, and fails to make it before the circuit

court, the supreme court will not reverse the order enforcing the award, 161.

If an award is not made under the statute, there is no necessity for swearing the arbi-

trator ; if made under the statute, the supreme court will presume that he was

sworn, 161.

Where no fraud is averred and proved, the supreme court will presume that the award

was legal, 161.

Where the submission requires the hearing to take place, or the award to be made on a

particular day, and there is no evidence as to when the duty was performed, the

supreme court will presume that it was on the day named, 162.

Where an action pending in court is referred to arbitration, and an award is reported

for enforcement, the court will presume that the arbitrators acted in conformity

with the statute, 303.

If the award is illegal, the defeated party must point out the irregularity by affidavit,

unless the defect appears upon the face of the award, 303.

ARREST OF JUDGMENT.

Where the declaration is against the principal, but does not show his obligation, but

that of the agent, the judgment will be arrested, 104.

Objections to the form of an indictment must be made on a motion to quash ; they can-

not be reached by a motion in arrest, 121.

Where there are several counts in an indictment, some good and others bad, the judg-

ment will not be arrested, 121.

ASSAULT, ETC.

An indictment for an assault with intent to murder must aver an unlawful and felonious

intent, 121, 321.

Throwing a cripple out of a wagon, and leaving him to take care of himselt during

inclement weather, with intent to kill him, is an assault with intent to murder, 569.

In trespass for an assault, etc., the venue is transitory, and a variance as to the place

where the act was committed is immaterial, 343.

To an action of trespass for an assault, battery, and false imprisonment against a justice

of the peace, it is no justification to plead that an affidavit was filed before him

charging that the plaintiflF "entered the close of A. and carried off her grain," upon

which affidavit the justice issued a warrant against the plaintiff for larceny—no felo-

nious intent being charged, 17.
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ASSESSMENT OF DAMAGES.

A writ of inquiry to assess damages may be executed in open court, 19.

Where a defendant makes default, he is, as a general rule, out of court, but he may
cross-examine the plaintiff's witnesses, 298.

Where an Inquisition or assessment is erroneous, the remedy of the defendant is to

move for a new inquest or re-assessment, 298, 800, 564.

A writ of inquiry to assess damages upon a default may be executed in terra time in

the presence of the court, or in vacation before the sheriflFand a jury, 300.

If in vacation, it may be executed in any part of the sheriff's bailiwick, 300.

Where matters of law and fact are submitted to the court for trial, and judgment is ren-

dered for the plaintiff, the court may direct the clerk to assess the damages, 486.

Vide also Right of Way.

ASSIGNEE OF A PROMISSORY NOTE.

I.

—

General Prhvciples.

Where a loss must fall upon either the maker or assignee of a note, natural justice

points to the former as the one upon whom it should fall, 66.

Possession of a note, after its assignment, by the payee, is prima facie evidence that

it has been re-assigned to him, 180, 626, 649.

And where the payee has indorsed the note, and yet brings a suit upon it, describing

himself as asxignee and also as payee, the declaration is good ; the former allegation

may be rejected as surplusage, 180.

Where a note is assigned in blank, the holder may write his own name over the signa-

ture of the indorser as indorsee, 680.

II.

—

Pleadings.

Where an assignee declares upon a note, against the maker, he need not aver a con-

sideration for the assignment, 8.

III.—Assignee after Maturity.

Takes the note subject to all equities which existed between the original parties, 24,

635.

IV.

—

Assignee before Maturity.

Takes a title to the money due according to the tenor of the note, discharged of all

equities existing between the original parties, except

1. Where the note was absolutely void by reason of a statute declaring it so
;

2. Where it was obtained by fraud or circumvention ;

3. Where the assignee had notice of the fact that the note was not legally binding upon

the maker, or that the consideration had wholly or in part failed, 246, 482, 616.

V.

—

Liability of Assignor to Assignee.

1. Where the assignee has used due diligence, by suit, to recover of the maker, 15, 20,

38, 423, 614, 618, 677.

2. Where the maker was insolvent when the note matured, 613, 614, 677.

3. Where the maker was absent from the State when the note fell due, 28, 479.

Notice of non-payment unnecessary to charge the maker, 479.

Diligence by suit is defined to be the exhaustion of all ordinary legal remedies. The

assignee is not bound to sue out a capias against the body, or resort to a bill in

equity, 614, 618, 677.

The record of the cause against the maker is evidence of diligence, 613, 677.
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The suit must be commenced at the first term of the circuit court held after the note

matures, 38, 614.

If the amount in controversy is within the jurisdiction of a justice of the peace, and the

assignee recovers a judgment before the justice, an execution returned nulla bona as

to personalty is insufficient. The assignee must file a transcript in the circuit court,

in order to reach any lands which the maker may have an interest in ; and then a

second return oi nulla bo7ia will be regarded as diligence, 618, 6Y7.

Parol evidence is admissible to prove the insolvency of the maker when the note ma-

tured, 677.

The admission of the maker or assignor is also competent evidence, 677.

VI.

—

Evidence of Assignee's Title.

An indorsement in blank is sufficient to prove title in a holder, 564.

And he may write a formal assignment over the blank signature of the assignor, 680.

VII.

—

Assignee of a Moiety.

Acquires no legal title, 456.

VIII.

—

Accommodation Paper.

Where A. indorses a note without any consideration, but simply to accommodate the

assignee, the latter can maintain no action upon the indorsement, 625.

IX.

—

Several hidorsernents.

The assignee cannot bring a joint action against several consecutive indorsers, 421.

X.— When Assignee may be a Witness.

When it appears that he took the note by assignment as agent for a third person, 589.

XI.—Assignment to an Agent.

When a note is assigned to " A., Cashier," the assignee can maintain an action upon the

note in his own name, 593.

111.—Equity.

Where an assignee recovers a judgment at law against the maker, and the latter files a

bill in equity to enjoin the judgment, the maker is a necessary party to the

suit, 625.

XIII.

—

Measure of Damages.

In an action by assignee against the assignor of a note, the measure of damages is the

sum paid by the former to the latter, 677.

ASSIGNEE OF A JUDGMENT.

Where a judgment is assigned, execution should nevertheless issue in the name of the

assignor, 449.

The assignee of a judgment is not liable in an action for money had and received, where

the judgment is reversed on appeal, after the money is collected and paid over to

him by a constable, 449.
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ASSIGNMENT.

I.

—

Bail Bonds.

Under the act of March 22, 1819, bail bonds could not be assigned by the sheriff to the

plaintiff in a civil action, 37.

II.

—

Bond to Convey Land.

Not assignable at common-law or under the statute so as to vest the legal title in as-

signee, 182.

III.

—

Breaches.

1. Form of assigning breaches on an executor's bond, 231.

2. Form of assigning breaches upon a replevin bond, 489.

IV.

—

Creditors.

Assignment for the benefit of creditors sustained, 508.

Parol evidence is inadmissible to prove the assignment, when the deed is in possession

of the party claiming under it, 508.

It is not immoral or illegal for a debtor to prefer one or more of his creditors, 508.

A debtor may assign all of his estate to a trustee for the benefit of his creditors, or any

one of them, standing in a confidential relation toward him, 508.

A deed of assignment to pay— 1. The expenses of the trust; 2. Certain preferred cre-

ditors, if they should assent to the deed within 60 days ; 3. The other creditors in full

or pro rata, they consenting within 60 days ; and, 4. The surplus to the assignor—is

a legal and valid deed, 508.

The fact that three creditors are omitted, because they had prior liens, does not invali-

date the assignment, 508.

V.

—

Bower.

A petition for the assignment of dower should aver all of the facts requisite to establish

the widow's right ; in other words, she must aver— 1. The seisin of her husband at

law or in equity of the particular land in question ; 2. Her marriage ; and, 3. His

death, 333.

VI.

—

Errors.

1. A party cannot assign his own mistake as an error of the inferior court, 210.

2. Nor a decision made in his favor, 210.

3. No error will be regarded by the supreme court unless specifically assigned, 423.

4. No error can be assigned which contradicts the record, 446.

5. A decision of the circuit court upon a subject matter which addresses itself to the dis-

cretion of the judge cannot be assigned for error, 450, 454.

VII.

—

J-udgment.

Rights of the parties to an assigned judgment, 449.

WW.—Notes.

Distinction between statute of Anne and Illinois statute as to the assignment of promis-

sory notes, 15.

VS^—Torts.

Are not assignable, 578.
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ASSIGNOR.

The assignor of a note who indorsed it after maturity, is liable to refund to the assignee,

if, at the time of the assignment, the maker was insolvent, 210.

The assignor of a note is not the " adverse party" within the meaning of the statute

which compels such party to become a witness before a justice, where an action ia

brought by the assignee against the maker, 288.

The assignor of a note is not a competent witness to prove when the assignment was

made, 401.

The assignor of a note cannot be sneA jointly with the maker, 484.

Vide also Assignee, Assignment, Fbomissort Notes.

ASSUMPSIT,

Lies against & bank to recover the contents or value of bills or notes of the bank,

destroyed by fire while in the hands of a bond fide holder, 555.

ATTACHMENT.

1. Lies against a non-resident of the State, 163.

2. Requisites of the affidavit, 163.

3. The declaration will not aid a defective aflSdavit, 163.

4. Objections to the form of the affidavit must be made in the court below, 163.

5. Against vessels, is a proceeding in rem, 445.

6. No appeal lies from the justice's judgment, in cases where vessels are attached, 445.

7. Where on the trial of the right of property, the contest arises between a stranger and

the attaching creditor, the writ of attachment and return thereon is admissible in

evidence, 451.

8. An attachment bond must be sealed by the principal and surety, 464.

But the bond may be amended where the seals are omitted, 648.

Where, however, the principal only, moves to amend by adding his seal, the cause must

be dismissed, 464.

9. A writ of attachment which neither designates the court from whence it emanated,

or to which it is returnable, or omits the return day, is void, 496.

10. An attachment bond is void which omits to recite the court in which it is to be filed,

and from whence the writ of attachment issued, 496.

11. The attachment statutes to be strictly construed, 496.

12. An attachment in aid of a summons is a process, and a part of the proceedings in the

original cause, 643.

The word " term " means " time," as used in the statute which authorizes the issuing

of an attachment in aid of a summons, 643.

ATTESTING WITNESSES.

Under the ordinance of July 13, 1787, three attesting witnesses were necessary to

the validity of a will, 32.

Where there are three subscribing witnesses, but one of them was a devisee, this held

a compliance with the ordinance, 32.

ATTORNEY IN FACT.

Must execute his power in the name of his principal, 197.

Appeal and supersedeas bonds may be executed by an attorney in fact, 401, 450.

And his authority will be presumed, in the absence of counter proof, 401, 460.
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ATTORNEYS, COUNSELLORS, AND yOLiOilORS.

Cannot delegate their authority, 43.

And if they employ a substitute, cannot recover for his services from their client, 43.

Office and duties of, discussed, 268.

Cannot confess a judgment when retained to defend, 268.

No right to alter process before execution thereof, 258.

Where an attorney acts illegally he will not be stricken from the rolls for this cause,

unless his motives are corrupt, 258.

Where a stranger moves against an attorney his affidavit must be positive^ 258.

Soliciting business by an attorney censured, 258.

The authority of an attorney to appear will be presumed, 323.

An attorney in taking a deposition must not dictate or write the answer of the wit-

ness, 446.

The supreme court will not presume he did, 446.

The court is bound by the agreements of opposing counsel as to the admission of evi-

dence, 551.

Cannot be enrolled nunc pro tunc, 617.

AUTHENTICATION.

To authenticate a record under the constitution and laws of the United States, the pre-

siding judge of the court must certify that the attestation of the clerk is in due

form, etc., 48.

The mode of authenticatiog a statute of a sister State is for the secretary or keeper of

the rolls to certify that the transcript is a perfect copy of the original, and authenti-

cate his certificate by affixing the great seal of the State thereto, and then the

governor must certify to the official character of the secretary, 401.

Where the secretary omits to affix the seal to his certificate, the transcript is not duly

authenticated, 401.

And the attachment of the seal to the governor's certificate will not aid the omission, 401.

B
BAIL.

A motion to discharge bail, in civil actions, is addressed to the discretion of the

circuit court, 466.

When the bail is discharged, the ca. ad. resp. stands as a summons, and the court may

proceed accordingly, 466.

BAILABLE OFFENCES.

Larceny is a bailable offence, 24.

BAIL BOND.

Under the act of March 22, 1819, the sheriff has no power to assign to the plaintiff the

bail bond in a civil action, 37.

BANKS.

1. All banks may receive money on deposit, 31.

2. The receipt of a cashier is evidence against the bank of a deposit, 31.

3. A clause in a bank charter which requires the directory to use diligence in the collec-

tion of debts due the bank is merely directory, and their omission does not dis-

charge a surety upon the indebtedness, 126.

45
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4. A debt due the old State Bank was due to the State of Illinoia, 161, 197, 249.

And the legislature may release it, 161, 197.

5. The notes of the old State Bank were bills of credit, and therefore illegal, 235.

And a borrower of them has a good defence against a recovery at the suit of the

bank, 285.

6. The old State Bank not Hable for costs, 314.

1. Where a bank obtains judgment upon an illegal consideration, and afterward takes the

notes of her debtor for the amount of the j^idgment, the notes are not tainted by

the original illegality, 454.

8. Where the notes of a bank are destroyed by fire, while in the possession of a bond Jide

holder, the bank is liable in assumpsit for the sum due upon such notes, 555.

9. A bank may for convenience cause notes purchased or discounted by them to be as-

signed to their cashier, 693.

And the cashier is vested with the legal title, and may sue thereon, 593.

But any defence against the bank may be pleaded in bar to such action, 593.

BANK NOTES.

There is no difference between a bank bill and a bank note—the terms are synony-

mous, 590.

On the trial of an indictment for having in possession a forged bank bill, with intent, etc.,

where the indictment purported to set out the bill in Iicec verba these variances were

held immaterial: 1. The note was lettered "C," which was omitted in the indict

ment ; 2. The note was payable to " B. Aymar or bearer "—the indictment recited it

as payable to "B. Aymer, bearer," 590.

BANKRUPT DISCHARGE.

A discharge of the indorser of a note, under the bankrupt laws of a sister State where

the indorsement was made, is no bar to an action upon the indorsement in the

courts of this State, 15.

BIBLE.

The oath of a witness need not be taken upon the Bible, it may be administered by the

uplifted hand, 23.

BIDDERS.

At a public sale of canal lands, the commissioners have no power to impose any other

conditions upon the bidders than those specifically enumerated in the statute, 451.

Where the canal commissioners sue a bidder at a public sale of canal lands, to recover

the purchase-money bid, they must aver that the sale was public, and the defendant

the highest bidder, 451.

BIGAMY.

The license of the clerk, and the certificate of the officer or minister who solemnized

the marriage is evidence of the relation of husband and wife, if properly authenti-

cated, 653.

Oral evidence of a marriage, in fact, is competent without resorting to record evi-

dence, 553.

BILL OF CREDIT.

The notes of the old State Bank of Illinois were bills of credit, aud illegal under the

Constitution of the U. S., 74, 235, 454.
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BILL IN EQUITY.

A bill may be dismissed on motion, where there is no equity upon the face of it, 30,

84, 102.

All persons in interest should ordinarily be made parties to a bill, 76.

A bill will be dismissed on the hearing for want of proper parties, though no demurrer

was interposed, 473.

Where fraud is relied upon, it should be specifically charged in the bill, 624.

Where the equity of the complainant is defectively set forth, the bill must be dis-

missed, 672.

BILL OF EXCEPTIONS.

1. Origin of a bill of exceptions, 519.

2. When signed and sealed becomes a part of the record, 519.

No necessity for the judge to appear in the appellate court and confess his seal, as at

common-law, 519.

3. Must be signed by the judge, 519.

4. Must be sealed by the judge, 519.

6. Exceptions must be taken on the trial and before jury is discharged, 99, 277.

Where a jury is waived the bill of exceptions may be tendered at any time during the

term, 41.

Contra.—When a jury is waived and the matters of law and fact are tried by the court,

no bill of exceptions will lie, 277, 310, 323, 349.

6. A bill of exceptions lies

—

1. For receiving improper testimony
;

2. For rejecting proper testimony
;

3. For misdirecting the jury on a matter of law, 99, 277, 551.

Also, as the record technically consists only of the process and return thereon, the

pleadings of the parties, the verdict of the jury, and the judgment of the court

thereon, all else must be preserved upon the record by means of a bill of excep-

tions, 42.

Thus, it must preserve

—

1. Affidavits, 42;

2. The instrument declared on, 196

;

3. Reasons of a motion, etc., 300.

It is proper to preserve upon the record a motion and affidavits upon an application to

set aside the report of commissioners under the partition statute, 629.

7. The bill must affirmatively show that it contains all of the evidence, where the party

excepting asks for a new trial, on the ground that the verdict is contrary to the evi-

dence, 658.

Where a statement to this effect is omitted, no intendments will be made in behalf of

the excepting party, 612.

When the bill does not affirmatively show that a question put to a witness was illegal,

the supreme court will affirm the judgment, 440.

And where a question is put to and answered by a witness, in the face of an objection

by the opposite party, the supreme court will not reverse the judgment for the

illegality of the question, when the bill omits the answer of the witness, 6£3.

The bill must show all of the evidence upon the point of error relied upon, 613.

And every fact which the parties deem material to their respective rights, 637.

And every fact necessary to the materiality of instructions which are asked or refused,

659.

8. The bill ought to be prepared during the progress of the trial, 537.

The signing and sealing of the bill is a ministerial act, 537.
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But the settling of it is 'a, judicial act, and cannot be delegated by the judge, 651.

The judge is not bound to prepare the bill, 567.

It is the duty of the excepting party to prepare his bill, submit it to his adversary, and

if they cannot agree as to the facts and exceptions, the judge must settle the bill

according to his recollection, 567.

The judge is not bound to take notes of the trial, 567.

It is the duty of the judge to sign a true bill of exceptions, when it is tendered to him,

in compliance with the statute, 537, 651.

He can impose no conditions upon the party praying his signature and seal, 651.

If the judge refuses to sign and seal the bill, a mandamus will be awarded to compel

him, 537, 567.

BILL OF EXCHANGE.

The act of indorsing a bill of exchange to a bank, does not admit that the bank is a

corporation, 47, 48.

Where a bill is made payable at a specific place, payment need not be demanded there,

in order to charge the drawer and indorser, 410.

In an action upon a bill of exchange, where the declaration contains a special count

upon the bill and the usual money counts, if the plaintiff attaches a copy of the bill

to his declaration, it is unnecessary also to file a copy of an account, 423.

BILL OF SALE.

An absolute bill of sale of chattels, where the possession remains with the vendor, is

fraudulent j!jer se as to creditors, 323.

A bill of sale and a receipt for the purchase money, is on\j primd facie evidence, and

may be explained by parol, 500.

BLANK INDORSEMENT.

Where a note is indorsed in blank, a holder can recover upon it without any other evi-

dence than the simple fact of possession, 564.

Where there are two blank indorsees upon a note, upon a demurrer to evidence, in an

action upon the instrument, the court will intend a joint indorsement, 564.

A blank indorsement is within the control of the holder, and authorizes him at any time

before, or upon the trial, to write his own name as indorsee over it, 680.

See also Assignek, Assignment, Assignor, and Promissory Notes.

BONA FIDE HOLDER.

A party to negotiable paper cannot, at law or in equity, impeach it, except in the case

specified in the statute, when sued by a bond fide holder of it, 66, 246.

BOND.

Miscellaneous Points.

In debt on bond, plaintifif must annex a copy to his declaration, or the cause must be

continued, 31.

Variance between the declaration and oyer as to date of bond, held fatal, 41.

The fraudulent separation of the penal and conditionary parts of a bond is not a crimi-

nal offence, 461.

Administration Bond— Vide Administrators, etc.

Arbitration Bond— Vide Arbitrations and Awards.
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Appeal Bonds— Vide Appeals.

Attachment Bonds— Vide Attachments.

Certiorari Bonds.

The dismissal of a writ of certiorari is equivalent to a technical affirmance of the judg-

ment, and works a breach of the bond, 684.

In an action of debt upon such bond, the judgment is for the penalty to be discharged

upon the payment of the damages assessed, 684.

Conveyance Bond.

Bond to convey land is not assignable at law, 182.

On a breach of a bond to convey, the measure of damages is the value of the land at

the time the breach occurred, and not the consideration money and interest,

331, 611.

Delivery Bond.

In an action by the sheriff upon a delivery bond, it is unnecessary to prove the levy,

where the suit was commenced by attachment—the judgment of the court in the

attachment cause is conclusive upon this point, 268.

Where a delivery bond recites the issuing of an attachment and a seizure by the sheriff,

the obligors are estopped from denying the recited facts, 268.

Bond of an Infant.
Is voidable only, 430.

Replevin Bond, -,

Debt lies on a, 489.

Requisites of declaration, 489, 668.

Form of assigning breaches, 489.

Sheriff^s Bond.

A clerk of the circuit court, in receiving and filing a sheriff's bond, acts ministerially, and

these acts may be consummated in vacation, 650.

A sheriff has 30 days, after notice of the receipt of his commission, to execute and file

his bond, 650.

The simple duty of the court, in a case where a sheriff elect has executed and filed his

official bond in vacation, is to approve or reject the bond, 650.

Supersedeas Bond— Vide Agency.

BOND FOR COSTS.

Under the statute of 1827, a bond for costs filed before the trial was in time, 27.

A non-resident who sues before a justice must give a bond for costs, 286.

So, where he commences an action in the circuit court, 38Y.

The bond must conform to the statute, 88*7.

And must be entitled in the cause, 387.

When entitled ^^ Same v. Same,''^ insufficient, 387.

When indorsed on the back of the declaration, it is sufficient, although it does not

name the court in which the suit is pending, 413.

May be signed in the name of a law firm, 413.

Where a non-resident sues for the use of a resident, a bond for costs is unnecessary, 480.

A bond for costs written upon the same sheet, under a properly entitled prcecipe, with a

caption " Same v. Same,''^ is a valid instrument, 486.

Security for costs may be signed by one partner iu his firm name, 486.
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BURGLARY.

Where an accused party pleads guilty to the charge of burglary, or other criminal

ofifence, it is the duty of the court to receive the plea and sentence the offender,

281.

CANAL, AND CANAL LANDS.

At a public sale of canal lands, the canal commissioners possess no power to impose any

other conditions upon bidders than those specifically mentioned in the statute, 451.

Where the canal commissioners sue a bidder at a public sale of canal lands, to recover

the purchase money bid, they must in their declaration aver that the sale was public,

and the defendant the highest bidder, 451.

The canal commissioners had power in 1839 to draw checks upon the Branch of the

State Bank of Illinois at Chicago, 633.

Uttering and publishing as true and genuine a forged canal check upon said bank, is a

criminal offence, G33.

Form of the indictment, 633.

CANCELLATION.

On a bill in equity to cancel notes, and enjoiu a judgment rendered thereon, money paid

upon the contract which constituted the consideration of the not-es, may be refunded

without a special prayer to that effect, 24.

CAPIAS AD RESPONDENDUM.

When the capias is quashed on motion, and the bail discharged for irregularity, the

court must not dismiss the cause, but treat the capias as a summons, and proceed

accordingly, 532, 687.

CAPIAS AD SATISFACIENDUM.

A ca. sa. is not void because it does not recite that it issued upon the oath of the plain-

tiff, 179.

A declaration for an escape from custody after an arrest under a ca. sa. need not aver

that the plaintiff made the oath required by law prior to the issuing of the writ, 179.

If the sheriff returns jiuUa bona, when he might have made the money, and upon the

faith of this return the plaintiff sues out a ca. sa. against the body of the defendant

in execution, upon which the defendant is arrested, and afterward, by the consent

of the plaintiff, is discharged from imprisonment—the ca. sa. arrest and discharge is

no bar to an action against the sheriff for his prior neglect of duty under the writ of

execution, 191.

A ea. sa. issued without the oath of the plaintiff is void, 289.

But if it is based upon the oath of an agent of the plaintiff, it is voidable only, 289.

CAPITAL CASES.

In capital cases, the prisoner stands upon all of his rights, and waives no irregularities

because of his silence, nor can his counsel without his consent waive such rights,

62, 424.

The accused in a capital case has a right to be present when the jury render their ver-

dict, in order to poU them, if he sees proper to do so, 62.
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CAPTION.

The caption to an indictment is not a count, nor any portion thereof, 416.

Where there are two counts in an indictment, and the first is quashed on motion, the

caption of the indictment remains undisturbed, and the second count is referable

thereto, 416.

CASE, ACTION ON THE.

Lies for obstructing a pubhc highway to the injury of a citizen, 299.

Lies against a constable who neglects or refuses to execute legal process, 301.

Lies for an injury to a riparian right, 528.

Lies for firing a prairie whereby another is injured, 626.

Vide also Action.

CASHIER.

The receipt of a cashier is evidence against the bank, 31.

Where a note is indorsed thus: "Pay to the order of N. H. Ridgely, cashier," the legal

title vests in Eidgely, 693.

CAVEAT EMPTOR.

The rule of caveat emptor applies to a vendee or grantee of land who takes a quit

claim deed, 166.

CERTIFICATK

1. Authenticating the record of a sister State, 48.

2. Authenticating the statute of a sister State, 401.

S. Of purchase at a sheriff's sale, 99.

4. Under the fugitive slave act, 116.

5. Of the Register of the U. S. land office, 226, 273, 286.

6. Of marriage, 553.

•7. Of a probate judge, 657.

8. Of the acknowledgment of deeds, vide Deeds.

CERTIORARL

L

—

Alleging Diminution of a Record, etc.

In a proper case, where a technicality occurs, the supreme court will, upon a suggestion

of diminution, award a writ of certiorari, with leave to amend, and upon return of

the writ bringing up the amended record, the judgment will be affirmed, 106, 471,

615.

This writ lies where the record is augmented as well as diminished, 471.

The writ will be awarded after the commencement of the argument, 519.

To justify the award of the writ the transcript must be legally authenticated, 624.

When improvidentially issued, the writ will be superseded, 680.

II.

—

To a Justice of the Peace, in the nature of an Appeal.

Lies only where an appeal is allowed by statute, 314.

Where the statute prohibits an appeal, it will not lie, 315.

The petition should show that the judgment is unjust, and wherein that injustice con-

sists, and also state a legal excuse for not appealing in the ordinary way, 470.
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The absence of the plaintiff from the county, who had left a note with a justice for

collection, and his ignorance of the fact that he had been defeated in an action upon

the note, is not a good cause for granting the writ, 470.

Action on certiorari bond— Vide Bond.

CESSION.

A revolution, conquest, treaty, cession, or other act, cannot, without express terms,

divest the rights of the owners or possessors of the soil, 148.

CHALLENGES.

To a juror for cause must be made before trial, if known, 26S.

CHANGE OF VENUE.

Vide Venuk and 1>b Bene Esse.

!.'
.

CHATTELS.

A registered servant is a chattel, 112, 130.

Bill of sale of chattels void unless accompanied by possession in vendee, 823.

Bill of sale, and receipt for the purchase money only primd facie evidence, and may be

explained by parol, 600.

Caveat emptor applies to the vendee of a chattel, unless he took a warranty, or the

vendor made false representations, 500.

The law as to warranties of chattels, 500.

CHICAGO.

Lease of wharfing privileges by the municipal corporation of Chicago must be attested

by the seal of the city, 535.

CHILDREN.

Of a slave, cannot be held in bondage unless such claim ja expressly sanctioned by

law, 50.

CHRISTIAN NAME.

Records may be amended by correcting the christian name of a party, where there is

anything upon the files of the court to amend by, 258.

Indictments must set forth the christian name and surname of injured parties in

full, 396.

Mistake in christian name of the plaintiff must be pleaded in abatement, 585.

CHRONOLOGY.

The transcript of the record of the circuit courts transmitted to the supreme court, upon

appeals, writs of error, etc., should be chronologically arranged, 403.

Dilatory motions must be disposed of chronologically, 110.

CIRCUMVENTION.

A note obtained by " fraud or circumvention" ia void imder the statute, 246.

Requisites of plea, 148.
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CIVIL LAW.

The degrees of cousanguinity, under our statute of descent, must be computed according

to the rules of the civil law, 84.

CLAIMANT.

The claimant in a trial of the right of property cannot object to the legality of the exe-

cution under which chattels were seized, 499.

CLERKS.

Tenure of the office of clerk of the circuit courts under the old constitution

—

^^good

behavior,'''' 298.

Can only be removed for causes prescribed by law, 298.

Duty of clerks where an appeal is taken from a justice before them, 431,

Clerk not bound to deliver transcripts to the State or private persons until his fees are

advanced, 489.

Marriage license issued by the county clerk, evidence, 553.

The clerks of the circuit courts act ministerially in receiving and filing sheriff's bonds

in vacation, 650.

CLIENTS.

A client is not bound to pay fees to his counsel who neglected the business intrusted to

him and employed a substitute, 43.

The court will presume the authority of an attorney to appear for the client, 323.

If the attorney had no authority he is responsible to the client— Vide Appearance.

CLOCK PEDDLER.

A clock peddler is one whose sole business it is to vend and exchange clocks, 569.

Proof that a person at one time sold two clocks is not evidence that he is a clock

peddler, 569.

COLLOQUIUM.

The words " he swore to a lie " are not slanderous without a colloquium setting fortli the

circumstances under which the words were spoken, 10.

COMMENCEMENT OF ACTIONS.

The issuing of the process is the commencement of ordinary actions at law, 199.

The cause of action must then exist or the plaintiff cannot recover, 199.

Actio non relates to the time when the action was commenced, 264.

COMMISSIONERS IN PARTITION.

Their report will be set aside, on motion, if they have made an unequal, unfair, mis-

taken or fraudulent division of the property in question, 629.

COMMISSIONS.

The sheriff, in selling property under execution, can only charge commissions upon the

sum of money actually reahzed, 195.

COMMON LAW.

In force in DlinoiSj 2, 46, 89, 146, 251, 440, 445, 605, 506.
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COMMON, TENANCY IN.

Where a tenant in common sues for the conversion of a chattel by a stranger, he can

only recover his undivided interest therein, 172.

COMMUNITY OF INTEREST.

In civil cases, where a community of interest and design is established between the

plaintiffs or defendants to a cause, the acts and declarations of one of the plaintiffs

or defendants is evidence against all of the plaintiffs or defendants, 166.

COMPETENT WITNESSES.

All persons are competent witnesses who are not parties to the record, who have suflS-

cient understanding, and who are not disqualified by interest, crime, or want of a

proper moral obligation to speak the truth, 200.

Vide also Witnesses.

COMPLAINT.

Where a justice, without a precedent complaint, a.nA without actual knowledge obtained

by a view, issues a warrant against a citizen for a supposed criminal offence, he

becomes a trespasser, 100.

COMPULSORY NON-SUIT.

The court cannot compel a plaintiff to become non-suited, 48, 441, 551.

But the court may direct the jury to find a verdict as in case of a non-suit, 310, 502.

Or the defendant may move the court to exclude the evidence from the jury, 441.

The supreme court may render a judgment as in case of a non-suit, 270.

COMPUTATION OF INTEREST.

In the trial of appeal cases where a justice has rendered judgment upon a note, the cir-

cuit court will compute interest upon the note and not the judgment, in case of

affirmance, 265.

CONCLUSIVE EVIDENCE.

Whether a certificate under the fugitive slave law is conclusive or only prirnd facie evi-

dence of the fitcts therein recited ? 116.

A judgment rendered in a sister State is conclusive evidence of a debt, unless impeached

for fraud, or a want of jurisdiction in the court rendering it, 164.

A verdict in a trial of the right of property is conclusive upon parties and privies thereto,

349.

CONDITION.

Separating the conditioti from the penal part of a bond is not an indictable offence, 46.

A conveyance of land upon condition that the grantee shall improve the property is

valid, and will be enforced in equity, 669.

Such condition need not be expressed in the deed of conveyance, but may be estab-

lished by a writing aliunde : ex. gr. by a letter of the grantee to the grantor, 659.
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CONFESSION OF JUDGMENT.

An attorney retained to defend a cause cannot confess a judgment and bind his client,

258.

One partner cannot confess a judgment, and thus bind the firm, 403.

CONFIRMATION.

Where an act of Congress authorized the governor of one of the Federal territories

which had been ceded to the U. S., to examine and confirm the titles of the ancient

settlers, his deed of confirmation is conclusive evidence of title, 149.

A voidable estate may be confirmed, 149.

The confirmor, when under a legal or moral obligation to malce a confirmation, is

estopped by the deed of confirmation from disputing the title of the confirmee, 149.

A subsequent grantee of the confirmor is also, 149.

Congress cannot nullify the confirmation of their agent, 149.

Such confirmation cannot be impeached collaterally, 149.

A government confirmation operates as a release of title, 149.

CONQUEST.

Vide Cession, 148.

CONSANGUINITY.

Under the statute of descent, must be computed according to the rules of the civil

law, 84.

The father and mother are related to their children in the Jirst degree, 84.

The brothers and sisters are related in the second degree, 84.

The mother (the father being dead) is the heir of her son or daughter, 84.

CONSENT.

Cannot confer jurisdiction over a subject matter of which the court, by law, has no cog-

nizance, 24, 309.

Alteration of a note by payee, with the maker's consent, renders note void, 183.

CONSIDERATION.

1. A sealed instrument imports a consideration, 294, 331.

If there was none, the party impeaching it must plead and prove it, 331.

2. A promise without a consideration is void, 280, 253, 423, 669.

3. A moral obligation will sustain an express promise, 253.

But will not raise an implied one, 253.

Benefit or detriment to promisee a sufficient consideration, 699.

4. Executed and executory considerations discussed, 253.

5. A party to a deed may show by parol, in a court of equity, a diff"erent consideration

from that expressed in the deed, iu cases of fraud, mistake, etc., 659.

6. An illegal consideration is a good defence to a cause of action ex contractu,, 235, 454,

535.

But a judgment rendered upon an illegal consideration cannot be impeached, 535.

7. In a declaration by the assignee against the maker, the plaintiff need not aver a con-

sideration for the assignment, 8.

8. A note or other instrument embraced within the terms of the statute is prima facie

evidence of a consideration, 294.
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The words " value received," are evidence of a consideration, 294.

9. The consideration of a note cannot be impeached in an action brought by a bo7id fide

holder, 246, 482.
,

But where the holder had notice, when he acquired the title, of the consideration, etc.,

he takes and holds it subject to all equities existing between the original parties to

it, 616, 625.

10. Consideration of Promiswry Notes.— 1. The statute permits three defences: First, no

consideration ; second, a total failure of consideration ; third, a partial failure of

consideration, 148.

2. " Xo consideration " must be pleaded specially, 20, 294.

Inadmissible under general issue, 658.

The onus probaridi is upon the maker, 294.

5. A plea of failure of consideration must show wherein the failure consists, or it is

bad on demurrer, 1, 5, 20, o2, 148, 532, 635, 640.

A plea which sets forth two distinct grounds of failure, bad for duplicity, 503,

532.

Where the allegations of fact are uncertainly stated, the plea of fiiilure is bad,

503.

4. A plea of partial failure sustained, 512.

6. Pleas of total failure sustained, where the consideration was the sale of land and

the title proved defective, 635, 640.

11. Where a note, upon its face, shows that it was given to secure a debt due by a stranger,

and no consideration is expressed therein, the plaintiflF must aver a consideration,

179.

CONSTABLE.

A justice of the peace may, in civil and criminal cases, where an emergency arises,

appoint a constable pro tern, to serve the summons or warrant, 89, 432.

But he must indorse the appointment upon the back of the writ, under his hand and

seal, 432.

A constable having an execution cannot enter upon land and levy the writ upon fruit

trees standing and growing upon the premises, 142.

A constable who levies a void attachment upon chattels is liable as a trespasser, 345.

A constable is protected in executing process where the justice issuing it had jurisdic-

tion, 449.

A constable who collects money due upon a judgment which is afterward reversed, is

not bound to reiund to the debtor, 449.

CONSTITUTIONAL LAW.

A constitution is the form of government instituted by the people, in their sovereign

capacity, in which first principles and fundamental law are established, 132,

The constitution is the supreme, permanent, and fixed will of the people, in their origi-

nal, unlimited, and sovereign capacity, and in it are determined the condition,

rights, and duties of every individual of the community, 132.

From the decrees of the constitution there can be no appeal, for it emanates from the

highest source of power—^tbe sovereign people, 132.

Whatever condition is assigned to any portion of the people by the constitution is irre-

vocably fixed, however unjust in principle it may be, 132.

The constitution can establish no tribunal with power to abolish that which gave and

continues such tribunal in existence. But a legislative act is the will of the legisla-

ture, in a derivative and subordinate capacity. The constitution is their commission,

and they must act within the pale of their authority, and all their acts contrary to,

or in violation of the constitutional charter, are void, 132.
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If the legislature have no power to pass an act, any number of repetitions of unconsti-

tional statutes, or acts beyond the pale of their authority, can never make the

original act valid, 132, 133.

The constitution of Illinois is to be regarded as a limitation upon the power of the

legislative department, but must be treated as a grant of power to the judicial and

executive branches of the State government, 533.

Distinction between express and implied power discussed, 533.

The power of the governor to appoint and remove officers of State discussed, 538.

The Secretary of State holds his office during ^'^ good behavior,'''' 533.

Legislative construction of the constitution is entitled to respect, but is not obligatory

upon the courts, 533.

Where the constitution is plain and clear, construction is a dangerous argument, 533.

The supreme court is the supreme arbiter as to all inferior courts upon questions of con

stitutional law, 533.

Those clauses of the constitution of a general character, which confer power upon the

legislative and executive departments of the government, and which distribute the

inherent powers of the people amongst the several departments, are to be regarded

simply as declaratory ofjirxt principles, and directory to the several departments, 533.

An objection to the constitutionality of a law must be made at the earliest opportunity

before legal or equitable rights have become vested under it, 454.

Particidar Clauses Construed.

1. Taxation— poll tax, 112.

2. How process shall run—in name of the people, etc., 83.

8. Slavery—indentured servants, 129.

4. The elective franchise—aliens, 623.

5. Tenure of office—Secretary of State, 533.

Federal Constitution.

1. This (Federal) is a government law, and all legislative, judicial, and executive acts can

be sustained only when supported by the constitution and laws of the country, 351.

2. Clause in reference to judicial proceedings of our sister States, 80.

8. Bills of credit, 235,454.

CONSTRUCTION' OF STATUTES.

As a general rule, must be construed prospectively, 142, 181, 196, 345, 654.

The arbitration statute construed strictly, 40.

Penal statutes construed strictly, 569, 623, 677.

Statutes authorizing sales of land by administrator to pay debts construed strictly, 340.

Statutes authorizing sales of land for taxes construed strictly, 345.

Statutes in behalf of ancient settlers liberally construed, 149.

Statutes treating of persons or things of an inferior dignity, not extended so as to

embrace superior persons or things, 181, 266.

" Persons " not extended to governments, 283.

Statutes to be construed in pari materia, 149.

Litention of legislature ordinarily to control, 149.

History may be consulted in construing statutes, 149.

A statute to be construed according to its spirit and the reasons upon which it wag

enacted, and not in reference to its literal interpretation, 197.

And in doubtful cases, if by giving to a statute a literal interpretation, it will be the

means of producing great injustice, and lead to consequences that could not have

been anticipated by the legislature, courts are bound to presume that no such effects

were intended, and give such a construction as will promote the ends of justice, 195.
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Courts look to the language of the whole act, and if they find in any particular cloune

an expression not so large and extensive in its import-, as those used in other parts

of the statute, if, upon a view of the whole act, they can collect from the more large

and extensive expressions used in other parts, the real intention of the legislature, it

is their duty to give effect to the larger expressions, 549.

Where power is conferred upon an inferior court to be exercised in a particular manner,

all other modes are excluded, 268.

Statutes giving appeals with a view to trials de novo must be construed strictly, 445.

AVhere a statute gives a remedy, but is silent as to notice, it is implied, 448.

Construction of a statute granting a ferry franchise, 672.

Statute of set-offs construed, 264.

Construction of inclosure act, 283, 448.

Statute of wills, descent, and administration, 142, 181, 197.

Statutes relating to appeals, 197, 445.

Conveyance act, as to registry of deeds, 654.

Relative to sheriffs and coroners, 205.

Relative to foreclosure of mortgages by f^cire facias, 197, 266, 496.

Relative to claim and possessory rights upon the public lands, 688.

CONSTRUCTIVE POSSESSION.

A constructive possession will sustain an action of replevin, 81.

CONTEMPT.

The violation of a submission which is made a rule of court is a contempt, and the

wrong may be remedied by attachment, 40.

All courts have an incidental power to punish contempts against their authority or

dignity, 166.

CONTINGENT OBLIGATION.

When a debt is barred by the statute of limitations, and the debtor promises to pay upon

the happening of a certain contingency, the plaintiff must aver and prove that the

event has occurred, 163.

CONTINUANCE.

The granting of a continuance cannot be assigned for error, 11.

Nor can the refusal of a continuance, S30.

Contra—under the statute of July 21, 1837, 641.

The party against whom the motion is made may admit the facts stated in the affidavit,

and insist upon a trial, 330, 396.

But every fact and intendment must be taken as true, 396.

Where a continuance is moved for, on account of the absence of a witness who resides

in a foreign county, the question of diligence will depend upon the fact that the

fees of the witness accompanied the subpojna, 330.

A defendant is entitled to a continuance where a material witness is absent, and he has

used diligence to obtain his presence or procure his deposition, 456.

Or where it is apparent from the facts that the delendant could not, by the use of ordi-

nary diligence, secure his evidence, 456.

The courts will not, of their own volition, continue a cause, even where an affidavit for

a postponement is on file—a motion to the court is essential to the hearing of such

application, 486.



INDEX. :io

Therefore, the supreme court will not, on the hearing of an appeal or writ of error,

grant a continuance, wliere the party demanding it has not called the attention of

the inferior court to the point, 486.

An affidavit which conforms to the statute entitles the party to a continuance, 530.

When the subposna is sent to a foreign county, where the sheriff's office is vacant

there, and the process comes to the hands of the coroner, who upon search cannot

find the witness because of his removal from the county, and his new residence is

unknown, this constitutes ordinary diligence, and the cause will be continued, 581.

The difference between the common and statute law as to diligence, etc., 531, note.

Where the declaration is filed only twelve days prior to the term of the court, and the

defendant's witness resides in a sister State, the cause must be continued, 456.

Where a subpoena for a material witness has been issued, and returned " not served,"

because of the absence of the witness in a foreign county, where he was attending

a dying son, a continuance will be granted upon affidavit of the facts, 641.

All of the cases decided upon the construction of the statutes relating to continuances

collated, 641, note.

The statute itself is recited, 641, note.

A party is not entitled to a continuance where it appears of record or upon the files of

the court, that he has not used diligence to obtain the testimony of a material absent

witness, 665.

CONTRACTS.

The le.T loci prevails as to the validity and construction of a contract, 52, 147, 400, 644.

Sister State laws must be pleaded, 52.

A Contract to be binding, must be mutual, 57.

A contract to pay public officers for performing their duty is void, 57.

A statute releasing a penalty due a county is neither an ex post facto law, uor a law vio-

lating the obligation of a contract, 68.

Oral evidence to change the terms of a written contract is inadmissible, 82.

But the time within which the contract is to be performed, may be proved by parol, 82.

A contract by the State to pay the public printer in " State paper," at its specie value, is

not to be performed according to the will of the State agents, but the market value

is the true legal test of value, 96.

An administrator cannot bind the estate by any contract, 107.

Slavery cannot exist by virtue of a contract in Illinois, 129.

Fraud vitiates every contract, 148.

Parties may legally submit a controversy to the decision of arbitrators, 161.

The laws in force when a contract is made form part of its obligation, 201.

The contract of a surety is to be construed strictly, 201.

Contracts made by a county, 241.

A party to a contract has no power to determine the extent of the obligation, 96, 241.

The construction of a written contract is a question of law, 249.

Where the payment of money depends upon the happening of a contingency, and the

party entitled to the payment is prevented from performing the contract, no action

lies for a breach until the contingency ought to have happened according to the

letter of the contract, 249.

A judgment is a merger of the contract upon which it is based, 266, 400.

Definition of a mortgage contract, 266.

The vendee in a contract of purchase cannot enforce a specific execution without aver

ring and proving a performance on his part, 387.

Where A. contracts to erect a mill for B., and partially performs, but is prevented from

completing the job by the act of B , he may recover on a quantum meruit, 399.
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The bond of an infant is merely voidable, 430.

And where the obligee relies upon a new promise, he must declare upon it, 430.

A vendee of land cannot rescind the contract, and afterward enforce a specific perform

ance thereof, 473.

Where a vendee sues for and recovers judgment for the purchase money paid by hira

upon the contract, this is virtually a rescission of the contract, 473.

Part performance of a parol contract for the sale of land withdraws the agreement from

the operation of the statute of frauds, 546.

What acts constitute a part performance, 546.

Where a party is prevented from performing a contract by the willful or negligent con-

duct of his adversary, he may recover the damages he has sustained thereby, though

nothing has been done under the contract, except the making of preparations to

execute it, 545.

The power of a corporation to contract cannot be questioned under the plea of non est

factum, in an action of covenant, 551.

If a corporation has not provided a common seal, but have allowed their chief oflBcer to

affix his private seal as evidence of a contract, this is binding upon the corporation,

551.

Where A. takes a railroad construction contract, and sub-lets one section of the road to

B., and B. agrees to conform to the original contract, he cannot recover of A. unless

he avers and proves a compliance with both the original and sub-contracts, 589.

The term " excavation," in a railroad construction contract, is a term of art, and the

opinion of engineers is admissible to establish its meaning, 589.

At law, time is regarded as of the essence of a contract, 635.

COXTRIBUTIOX.

One of several joint debtors cannot compel his co-contractor to contribute until he has

paid the debt, 210.

Nor can he recover if he pays the debt before it matures, 270.

Where two or more persons are jointly indebted to a third person, either has a right tu

pay the debt, and call upon his co-debtor for contribution, 626.

The receipt of the creditor is evidence of the payment, 526.

CO-PARTNERSHIP.

1. What constitutes a co-partnership? 297.

li. Under what circumstances can one partner sue his co-partner, at law ? 297, 654.

3. Qucere ? Where A., B. and C. agree to do a particular piece of work for D., each being

entitled to payment for his aliquot share, does this constitute a co-partnership? 297.

4. The existence of a co-partnership is a question of fact, 297.

5. In a proceeding by scire facias, to foreclose a mortgage, the writ of sci.ja. should aver

the christian and surnames of the mortgagees, and if they constitute a firm of co-

partners, an averment that the mortgage was made to "A., B. & Co." is insuffi-

cient, 424.

6. After the dissolution of a firm, of which the payee has notice, a note given by one

partner, in the name of the recent firm, is illegal and void, 464.

7. The admission of one, who is jointly charged with another, is sufficient in an action ex

contractu, to establish a co-partnership against both defendants, wlien the other

partner makes no defence of a personal character, 569.

8. Where partners sue in their firm name, upon a note, in an action of debt, it is unneces-

sary to prove either the partnership or the christian names of the individual partners,

under the plea of ni/ debit, 585.



INDEX. 721

9. Where one firm sues another, and the whole evidence demonstrates that each were

firms, under their restrictive co-partnership names, the onus probaudi is upon neither

party in the supreme court, 612.

10. One partner cannot sue his co-partner at law, unless the firm has been dissolved, a final
balance struck, and an express promise to pay, is made by the debtor partner, 654.

COPY.

The copy of the instrument or account sued upon, in actions ex eontraetA, must be filed

with the declaration, or the cause will be continued, 31.

The copy of the instrument or account sued upon is no part of the record, 220, 287.

Where a copy of the instrument sued on was filed with the declaration, but the declara-

tion did not conform to either the copy or original, but, on the contrary, omitted

material words, and a demurrer was sustained to the declaration, and the plaintiff

amended his declaration and copy

—

held, that the defendant was not entitled to a

continuance of the cause, 27.

Where the plaintiff counts upon a note, or bill of exchange, and adds to his special, the

common, counts—files a copy of the note or bill, but no copy of an accotmt, and
offers to stipulate that the note or bill constitutes his sole cause of action it is

erroneous to continue the cause on the application of the defendant, 410.

The same practice obtains where the plaintiff fails to offer a stipulation, 423.

Where a declaration is filed ten days before the return term of the process, but the

plaintiff omitted to file therewith, a copy of the instrument or account sued on, and
the cause was continued to a subsequent term, at which time the cause was dis-

missed, because of the omission to file the copy of the cause of action

—

held, that

this was error, 545.

In order to justify the dismissal of a cause, for neglect to attach to the declaration a

copy of the cause of action sued upon, in actions ex coritractu, the defendant must

first take a rule upon the plaintiff to file a copy in compliance with the statute, 545.

CORAM NON JUDICE.

The supreme court will not, upon the hearing of an appeal or writ of error, remand a

cause, where the proceedings of the inferior court were coram nonjudice, 263.

Where an inferior court has no jurisdiction, its proceedings are coram non judice, 466,

550.

CORPORATIONS.

Where a private corporation sues to recover real property, or upon a contract, it must,

under the general issue, produce its act of incorporation, 47, 48.

The act of indorsing a bill of exchange to a banking institution does not admit that the

bank is a corporation, 47, 48.

A municipal corporation cannot accept a ferry franchise from the authorities of a

county, 188.

A statute authorizing a county to grant ferry franchises to "perso>is," does not include

the power to grant such franchises to municipal corporations, 188.

A corporation cannot sue and cause the process to be directed to and executed in a

foreign county, unless the facts exist, and are averred, which justify such a proceed-

ing, 504.

The practice act applies to corporations as well as persons, 504.

A lease made by a municipal corporation, unauthenticated by its common seal, is void, 536.

The mode of authenticating an act, pointed out in a charter of incorporation, must be

strictly pursued, 535.

46
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Where a corporation is sued, the reports of its officers are evidence against the cor-

porate body, if accurate and authentic, 551.

The power of a corporate body to make a contract cannot be questioned under the plea

of non est factum, in an action of covenant, 551.

If a corporate body has no common seal, and its chief officer is in the habit of affixing

to corporate documents his private seal, which has from time to time been recog-

nized as valid by the members of the corporation, the instrument he seals will be

treated as a deed, 561.

Where a private act of incorporation is declared to be, and recognized afterward by the

legislature, as a public act, the corporate character of the corporation cannot be

questioned collaterally, 564.

A demurrer to evidence, in an action by a corporation, does not put in issue their cor-

porate character, 564.

Where a note is the property of a corporation, but for convenience has been assigned to

one of its officers, the action is properly brought in the name of the assignee, 593.

An assignment of a note to "^4. B., Cas/iie?;" of a banking incorporation, vests the

legal title in A. B., 593.

If the parties defendant have a valid defence in law, they may plead it, averring the real

and noiainal interest, 593.

A. foreign corporation may sue in the courts of Illinois, 625.

Quoere ? Can a foreign corporation make a contract in Illinois ? 625.

Where the record is silent as to the place where a corporation acquired title to a promis-

sory note, by indorsement, the supreme court will presume that the note was

indorsed in Illinois, 625.

Where the record is silent as to the locality of a corporation, the supreme court will pre-

sume that it is a domestic corporation, 625.

CORRUPTION

The corrupt acts of an officer, ex. pr., a justice of the peace, are indictable, 263.

If a justice corruptly causes an estray to be appraised before himself, he may be indicted

and punished, 263.

COSTS.

The supreme court 'demanded a cause, the question of costs to abide the event of the

suit, 20.

Bond for costs may be filed prior to trial, 28.

This not the present law, 28, note.

A surety for costs may be discharged, and another person substituted, to render the

former a competent witness, 138.

A defendant who appeals from the judgment of a justice of the peace cannot rule the

plaintifiFto give security for costs in the circuit court, 182.

No judgment for costs can be rendered against an unsuccessful administrator, who sues

in his representative character, 252.

A non-resident who sues before a justice of the peace must give security for costs, 286.

So must a non-resident plaintiff who sues in the circuit co»rt, 387.

Otlierwise, where he sues for the use of a resident, 480.

No costs allowed upon an issue in law, 338.

Cost bond

—

vide "Bond for Costs."

The State is liable for costs in civil cases, 489.

Costs are taxed by the clerk of the court, 515.

A question as to the waiver of security for costs, 622.
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COUNSELOR— Fi<fe " Attorneys," mc.

COUNTIES.

County commissioners can only bind the county they represent, where they act as a

court, 67, 242.

But their contracts may be proved by parol, 241.

The legislature has absolute power over counties, 68.

A county cannot be guilty of laches, 221.

A county is not hable for interest upon county orders, 221.

A county order " for $16.50, or its equivalent in State paper" ia payable in coin, or its

equivalent in State paper according to its market value, 221.

Liable for services rendered by a physician to a pauper, at the request of the county

commissioners, 241.

A county treasurer cannot take a note for a debt due the county, 422.

Nor can he assign the same, 422.

The agents of a county could not, at common law, convey the real estate of the county,

440.

But they may do so by statute in lUinois, 440.

COUNTS.

Wli€n a declaration contains two or more counts, one of which is good, and the other

or others bad, a demurrer to the whole declaration must be overruled, 38.

But where a single count contains one good and one ba^ averment, and yet the count

shows a good cause of action, the bad matter will be rejected as surplusage, and a

general demurrer to the whole declaration or count will be overruled, 38.

A special count on a note and the commou counts may be joined in the same declara-

tion, 220.

A note or bill of exchange is admissible under the common counts, 416.

The caption to an indictment is not a count nor a portion thereof, 416.

Several counts may be joined in one declaration, 461. '

Several causes of action may be joined in one count, ex. gr. several promissory notes,

461.

COUNTY COMMISSIONERS.

When county commissioners remove their clerk, the cause of removal must be of

record, 22.

County commissioners have no implied power, 188

The county commissioners' court is a court of record, 188, 242.

But it is a mere creature of the constitution and laws, 188.

Its jurisdiction is limited as to the subject matter, 188.

And also as to the mode of exercising it, 188.

They possess no jurisdiction in civil cases, 241.

Their power to bind the county by contract, 188, 241.

An oral contract of the commissioners is binding on the county, 241.

May convey the real estate of county, 440.

Vide also " Counties."

COUNTY ORDERS— Vide " Counties."
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COUNTY SURVEYOR.

A county surveyor is entitled to twenty-five cents, and no more, for each lot he lays out,

surveys, and plats in a town or an addition thereto, 444.

COUNTY TREASURER.

Cannot take a note for a debt due the county, 422.

Nor can he assign such a note, if taken, 422.

COURTS.

Power to hold special terms, 23.

Power at a subsequent term, 48.

Power to instruct a jury, 147, 398.

Power of court to sentence a criminal who pleads guilty, 281.

Power of court to establish rules of practice, 534.

Power of court to grant or refuse new trials, 6, 11, 31, 99, 125, 142, 145.

Power of court over continuances, 6, 11.

Supreme court jumps; at conclusions occasionally, 87.

Supreme court will modify a decree, 171.

Supreme court has two pair of eyes, 287.

Judgment of the court of a sister State, 2, 80, 467.

Jurisdiction of the supreme court, 14, 416, 467, 485-6, 487, 537.

Jurisdiction of circuit court, 215, 396, 675.

Jurisdiction of county commissioners' court, 22, 57.

Jurisdiction of municipal courts, 396, 488, 568, 571, 642, 668.

Jurisdiction of probate courts, 218.

Jurisdiction of justices' courts, 17, 19, 89, 96, 100, 467, 487.

Jurisdiction of equity courts, 24, 30, 41, 66, 78, 84, 91, 102, 119, 120, 126, 138.

When courts will take judicial notice of a fact, 226.

Duty of circuit court on change of venue, 413.

Terms of court, 2.

Power of court over infants, 11.

Power in assessing damages, 19, 30.

Court divided in opinion, 20.

Power to administer oaths, 23.

Power to quash executions, 38, 50, 111, 120.

Power in arbitrated causes, 40, 146.

Power to take causes under advisement, 41.

What constitutes the record of a court, 42, 48, 80.

Power to discharge a surety for costs, 138.

COVENANT.

When this action lies, 330, 551.

Pleadings in, 390, 651.

A covenant to perform personal service, not assignable, 200.

A deed containing mutual covenants, not assignable, 200.

Covenant to convey, 330, 611.

Evidence in, 551.

Construction of covenants, 249, 617.

CREDITOR.

One cannot, by his own voluntary act, make himself the creditor of another, 270.



INDEX. t25

Assignment for the benefit of creditors, 508.

Receipt of the creditor, when evidence in actions for contribution, 526.

Appropriation of payments by creditor, 612.

Redemption of land sold under execution by a judgment creditor, 645.

Bill by a creditor to set aside a fraudulent conveyance, 665.

CRIMINAL CONVERSATION.

In crim. eon. causes, a marriage in fact must be proven, 446.

CRIMINAL PROCEEDINGS.

Must run in the name of " The People, etc.," 3.

The indictment must be indorsed " billa vera,''^ 62.

In capital cases the prisoner stands on all of his rights, 62, 424.

Liability of bail in criminal causes, 164.

Change of venue in, 257, 413.

In case of reversal—when cause will be remanded, 257.

Grand jury in, 263, 600.

Writ of error in, 311.

Appeals in, 322.

Larceny, 329, 392, 434.

Assault with intent to murder, 121, 321, 569.

Official corruption, when indictable, 263.

No intendments ordinarily in, 392.

Indictments, 396 (2 ca.^es) 424, 564, 569, 590, 600, 633.

Certainty essential in, 396.

Riot, 413.

Petit jurors, 424, 600.

New trials, 424.

Venire in, 424.

Having in possession forging apparatus, 554.

Having in possession forged bank bills, etc., 590.

Variances, 590.

Murder, 62, 424, 600.

The trial in criminal causes must be public, 600.

In capital cases the supreme court will fix the time of execution, in case of affirmance,

600.

Forgery of a canal check, 633.

CRIPPLE.

Throwing a cripple out of a wagon, and leaving him to take care of himself, during

inclement weather, with intent to kill him, is an assault with intent to murder, if the

design was felonious, 669.

CUMULATIVE REMEDIES.

Instances of, 298, 620.

CUSTODY.

Of slaves, 130.

Of children, 304.
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DAMAGES.

When they exceed ad damnum, plaintiff may enter a remittitur , 461.

Interest is the damage by way of penalty for the unjust delay of payment, 221.

The supreme court will render such judgment, on the trial of appeals, writs of error, etc.,

as the inferior court ought to have rendered, and assess the damages, without the

intervention of a jury, 247.

Where damages are wrongfully assessed, the remedy is a re-assessment, a second inquest,

or a new trial, according to the peculiar character of the case, 298, 300, 564.

Instructions given or refused upon an assessment of damages cannot be the basis of an

appeal or writ of error, 461.

After a default, the defendant may cross-examine the plaintiff's witnesses, as to the

measure of damages, 298.

When damages rest in computation, the court, or clerk under the direction of the court?

may make the assessment, 110, 165, 210, 486.

When unliquidated, an inquisition in the presence of the court is proper, 30, 300.

Or a writ of inquiry may be issued to the sheriff. The sheriff may execute the writ in

vacation, 300.

And anywhere in his bailiwick, 300.

An inquest necessary, in an action for money had and received, 30.

Reasons assigned for setting aside an assessment, or inquisition of damages, constitute

no part of the record on appeal or writ of error, unless made so by a bill of excep-

tions, 300.

In action by indorsee against indorser of a note, the measure of damages is the amount

paid for the note, 677.

Unliquidated damages growing out of the breach of the contract sued upon, may be set

off in actions ex contractu, 417.

The principles applicable to the assessment of damages upon the condemnation of a

public right of way, 542, 549.

Debt on a judgment against an administrator—devastavit alleged—default entered—no

writ of inquiry necessary, 110, 165.

DE BENE ESSE.

Where the evidence of a witness is material, and the party desires to take his deposition

df bene esse, an affidavit filed in the court where the cause originated, after an order

changing the venue to another county, but before the removal of the record, is

legaL

DE NOVO.

Appeal causes of a civil nature, from a justice of the peace, must be tried de novo in the

circuit court, 265, 465.

So of appeals from the probate court, 585.

So of appeals from a justice in criminal causes, 491.

Statutes granting appeals, with a view to a trial de novo in the superior court, are to be

construed strictly, 445.

DEBT, ACTION OF, ETC.

In debt on a note, nil debit is a proper plea, 20.

Contra, in actions of debt upon a record, 2.

In debt upon a bond, a variance between the declaration and oyer is fatal, 41.
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In this form of action a judgment sounding in damages is erroneous and must be

reversed, etc., 105, 39Y, 668, 680.

In debt upon a judgment, against administrators, alleging a devastavit, and a default is

entered, no writ of inquiry is necessary, 110.

A judgment is conclusive evidence of a debt, 164.

Debt on judgment—plea nul del record—no question of variance can be determined by

the supreme court unless the record is embodied in a bill of exceptions, 164.

In debt on a judgment, no writ of inquiry necessary, 110, 165.

A justice has jurisdiction in debt, where the sum claimed does not exceed $100, 432.

In debt on an arbitration bond, the declaration need not aver a mutual submission, 607.

Debt lies on a replevin bond, 668.

Form of the declaration in debt on a replevin bond, 668.

When j udgment may be corrected after certiorari, on suggestion of diminution, where

the form of action is debt, and the judgment is for damages only, 105, 668.

Debt against several—all served—the judgment must be against all or none, unless a

personal defence is interposed by one, 508.

A petition and summons is in form an action of debt, 680.

DEBTOR.

It is not immoral or illegal for a debtor, in making an assignment, to prefer one creditor

over another, where the debt is confidential, etc., 508.

The rights of debtor and creditor in the application of payments made by the former to

the latter, etc., 612.

DECLARATION.

Copy of instrument sued on must be filed with the declaration, or cause will be con-

tinued or dismissed, 28, 31.

Demurrer to, where there are several counts, 38, 614.

Declaration on bond—oyer craved—variance, 41.

Declaration against a principal must aver his obligation, and not that of his agent, 104.

Declaration must be filed ten days before return term, etc., 129.

Declaration in slander, 147.

Declaration in attachment causes, 163.

Variance between writ and declaration, 164, 182.

Declaration for an escape, 179.

Variance between declaration and the evidence, 41, 147, 179, 413, 462.

Declaration by payee who has indorsed a note, 180.

Declaration on foreign judgment need not claim interest, 182.

Omission of ad damnum cured by verdict, 192.

Declaration for malicious prosecution, 200.

Misjoinder of counts, 241.

Scire facias to foreclose a mortgage is process and a declaration, 299.

Declaration v. a constable for neglect, etc., 301.

Bond for costs indorsed on declaration, valid, 413.

When amendment of declaration works a continuance, 454.

When time of filing declaration is material on application for a continuance, 456.

Declaration upon penal statutes, 481.

Declaration by assignee v. assignor of a note, 614.

DECREE.

Joint decree in favor of several complainants, cannot be affirmed aa to a part of

them, 84.
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A re-hearing ipsofado raeates the decree, 119.

As to the admissibility of a decree in the action of ejectment, 440,, 441.

BEDIMUS POTESTATEM.

On retarn of a, the officer taking and returning the deposition Bsust indorse npon the

envelope in which the deposition is inclosed, the names of the parties litigant, 492.

But where one firm sues another^ the rule is complied with by indorsing the respective

firm names thereon, 492.

The commission may be directed to persons and officers, or either; but, if to the latter,

their official character must appear in their retura, &13.

PEEDa.

Must be deGvered and accepted, ITS.

Record of the deed not evidence of either fatct, when opposed bj the general history

of its execution, etc, 1*73.
'

When grantor a competent witness, 1*73.

Sheriff's deed which misrecites execution ina.dmissible, 441.

When a written instrument which declares it is sealed, in fact has ao seal attached, it is

not a deed, 569,

Acknowledgment of deeds, 591, 59S, 619.

Deed valid, though unacknowledged, 596, 6S&.

And unrecorded, 596i, 619.

Its execution may be pro>ved as at c®mman4aw, 596.

Effect of registering a deed, 654.

Deed to defraud creditors, 665.

Separating a condition from a deed h not crimioal, 46*.

A conditional deed of conveyance, 6&9.

DEFAULT.

Irregtdar when a plea m bar is wi file, 31, 187, S92, 465-

So after a plea in abatement is filed, 3.1.

So where a demurrer is undisposed of, 45(9.

So where the sheriff's return is defective, 103, 26>3,

The plaintiff acts at his p«ril in taking a, 103, 344, 390.
J

Defaalt irregular unless declaratioo is filed ten days before return term,. 129. , |

Can a default be set aside at a subsequent term ? 187.

Motion to set aside a, ad(Jressed ts>the discretion of the court, 264, 267, 454, 461.

And the decision thereon, cannot be assigned for error, 264, 2G7„ 454, 461.

After a default, defendant has no day in cotmrt, 298, 461.

Except to cross-examine witnesses on the assessment of damages, 298, 461.

"Where defendant appears and agrees to plead on a given day, and fails to do SD, his

default may be entered after the time stipulated has expired,, 310.

The supreme court has no origi/nal jorisdictian to set aside a default rendered in the

eircuit court, 342.

A default is irreguW where no. return appears upon the process, 344.

A recital in the reccrd of service will not aid the omissioci, 344.

Where the default is entered on the same day that a plea appears to>be filed,, the judgment

will be reversed, 390.

A remittitiir may be entered after a default, 461.

When equity will relieve, after judgment by default, 522»

A de&ult based on void process will be reversed, 5.48.
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^oBuunyi^xu V. ^ .ea by one—no default can be entered until plea disposed of, 465.

Action V. two—no service as to one—default v. both erroneous, 648.

DEFINITION.

Of a mortgage, 266.

DELAY.

The mere delay of a creditor to sue his principal debtor, does not exonerate the

surety, 126.

DELINQUENT TREASURER.

A notice of a summary motion against a delinquent State treasurer must be specific and

certain, 188.

DELIVERY.

Delivery essential to the validity of a deed, 173.

Also to a sale of goods under execution, 180.

The oldest execution delivered to an officer binds the goods of the debtor, 180.

Delivery of a deed to an agent is valid, 681.

DELIVERY BOND.

Action upon a, 268.

Defendants estopped by recitals in a, 268.

Plaintiff need not prove levy under an attachment, in action upon a, 268.

DEMAND.

Vendee of land must demand a deed, to put vendor in default, 82.

The demand of the plaintiff determines in all cases when jurisdiction depends upon the

sum in controversy, 165.

DEMURRER AT LAW.

Pleading over, a waiver of a, 18, 106, 110, 321, 330, 423, 524, 531, 548, 613.

When continuance allowed, after a demurrer is sustained to the plaintiff's declara-

tion, 31.

And when disallowed, 27, 053.

Several counts—one good—demurrer to whole declaration must be overruled, 38, 614.

Surplus averments rejected, and demurrer overruled, 38.

Variance on demurrer and oyer fatal to declaration, on a bond, etc., 41, 220.

Demurrer to declaration on contract made by an agent, sustained because it omitted to

show the legal liabihty, 104.

Demurrer must be formal to a certain extent, 103.

A demurrer which craves oyer must recite the instrument of which oyer is craved,

41, 103.

A demurrer is a waiver of a dilatory motion, 110.

A demurrer opens the entire file of pleadings, and must be sustained to the first plead-

ing which is defective, 130, 330.

Variance between writ and declaration cannot be reached by demurrer, 164.

Demurrer may be sustained to a scire facias, to foreclose, where the writ omits to set

forth the deed of mortgage, 197.

A special demurrer must assign causes, 220.
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When a demurrer is improperly sustained to a good replication, the supreme court will

reverse the judgment, remand the cause, with directions to overrule the demurrer,

and proceed consistently with the opinion, 291.

When a demurrer is sustained to a bad plea, plaintiff has his election to take nominal

damages, or have a writ of inquiry, 311.

Judgment on demurrer to a plea in abatement, 338.

Demurrer to several pleas—one of which is good—overruled, 400.

Demurrer overruled—demurrant, if he wishes to plead, must obtain leave to withdraw

his demurrer, with liberty, etc., 411, 534, 622.

Demurrer in short, by consent, treated as valid, 503.

Duplicity may be reached by general demurrer, 516, 532.

Uncertainty also, 516.

Frivolous demurrer, 534.

A demurrer must be disposed of before trying issues in fact, 548, 567.

DEMURRER IN EQUITY.

Admits only such facts as are well pleaded, 672.

Cannot supply omissions, 672.

Or cure a defective title, 672.

DEMURRER TO EVIDENCE.
Written, 555, 574.

Ore tenus, 294.

Judgment on, 294, 555.

When proper, 310.

What it must contain, 555.

Joinder in, 555, 574.

Must state facts, 555.

Intendments in favor of plaintifif, 564.

Must be formal, 574.

DEPARTURE.

A replication which departs from the declaration is bad on demurrer, 22.

DEPOSIT.

All banks may receive money on, 31.

DEPOSITION.

Be bene e.ine—vide " De Bene Esse," 163.

Where notice is given that a deposition will be taken before a particular officer, and he

dies before the day named, the deposition may be taken before his successor in

office, 163.

A deposition is illegal where an attorney in the cause dictates the answer of the witness,

446.

B^ut the dictation will not be presumed, 446.

An immaterial deposition, irregularly taken, no cause of reversal, 446, 612.

Taken under a dedimus must be indorsed with the name of the litigant parties, 492.

DEPUTY.

Sheriffs must return process in the name of their principals, 102, 263.
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DESCRIPTION".

In trespass, de bonis asportatis, 7.

la detinue, 293.

DETINUE.

An unusual form of action, 293.

Few rules of evidence applicable thereto, 293.

Great accuracy required in describing the property, 293.

DEVASTAVIT.

Under an old statute of Illinois, 96, 110, 120.

Now unnecessary in actions upon administration bonds, 231,

DEVISE.

Conditional, 318.

In fee, 318.

For life, 318.

DEVISEE— Fjc^e 318.

DILATORY DEFENCES.

Must be interposed before the justice or they are waived on thfe trial of an appeal, 52.

So in trials of the right of property, 316.

So of dilatory motions made for the first time in the supreme court, 389.

Must be disposed of chronologically, 110.

A demurrer is a waiver of a dilatory motion, 110.

Infancy is not a dilatory defence, 465.

Need not be interposed until the declaration is filed, 568.

DILIGENCE.

By assignee against the maker of a note under the statute, 15, 20, 28, 38, 147, 423, 479,

613, 614, 618, 677.

Where a bank directory fail to use diligence in collecting debts due the bank in con-

formity with the requirements of the bank charter, this is no defence in an action

against a surety of one of the bank debtors, 126.

In procuring witnesses, on a motion for the continuance of a cause, 456, 641.

DIMINUTION— Firfe Certiorari, 105, 519.
""

DISCONTINUANCE, 86.

/

DISCRETIONARY POWER.

Exercise of, cannot be assigned for error in the supreme court, 5, 11, 26, 76, 166, 267,

338, 340, 439, 454, 466, 527, 622, 653.

DISMISSAL OF ACTIONS, ETC.

Of bills in equity, 30, 84, 314, 473, 522.

Of an attachment cause, 196, 464.

No bar to a second suit, 268, 653.
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Equivalent to a non-suit in attachment causes, 196.

Of a suit by a justice, 268.

Of appeals from justices of the peace, 342, 450, 527.

Costs on dismissal, 342.

Of appeals to supreme court, 19Y, 472.

Of a case at law, for want of a declaration, 545.

Of a certiorari to a justice of the peace, 684.

.

"

DISTRESS FOR RENT, 350.

DIVISION OF OPINION.

When supreme judges are equally divided, the judgment stands aflBrmed, 18Y.

DIVORCE.
Practice in divorce causes, 304.

Vide alsOf " Alimony.

DOGS.

Liability of owner of ferocious dogs for damages done by them to sheep, etc., 348, 436.

DOWER.

In what estates the widow is entitled to, 333,

Requisites of the petition, 333.

Widow not entitled to dower in a preemption right, 333.

DUPLICITY.

In pleadings, may be reached by general demurrer, 516, 532.

In pleas of failure of consideration, 532.

EJECTMENT.

In this action, the plaintiff must recover on the strength of his own title, and not upon

the weakness of the adversary right, 148, 173.

Where both parties trace title to a common source, neither can dispute the origin or

validity of the common title, 148, 665.

This form of proceeding is in reality an action of trespass, superadding thereto an exe-

cution, whereby the prevailing party obtains the possession of the land itself, 173.

The plaintiff must prove title, and a right to the possession, or a simple right of posses-

sion, 173.

This is a possessory action, 173, 565.

The judgment should describe the premises as specifically and certainly as the declara-

tion designates them, 303.

No default can be entered in this action, when a plea is on file ; the plaintiff must try tho

cause ex parte before a jury, 392.

Where the chain of title deduced by the plaintiff is defective, because of some missing

link or links, the remedy of the defendant is to move the court to exclude the evi-

dence, 441.
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A compulsory non-Huit is improper in, 441.

At common-law this was a. fictitious action, 565.

The death of the lessor does not abate the suit, 565.

Where an action of this character is commenced in the name of a deceased lessor (the

fact being sustained by affidavit), the court will strike the deceased lessor's name
from the declaration, 565.

A general verdict in ejectment is sufficient at common-law, 565.

Under such verdict the plaintiff takes possession at his peril, 565.

And where the plaintiff takes possession of more than his recovery entitles him to, a

writ of restitution will be awarded, 565.

A judgment in ejectment is a recovery of the possession, without prejudice to the

right, 565.

When the tenant appears, enters into the consent rule, and pleads to the declaration

filed against the casual ejector, a verdict and judgment thereon will be reversed,

591, 650.

The proper practice is to file a new declaration against the tenant, when he appears and

enters into the consent rule, 591.

So where the tenant appears and enters into the consent rule, the plaintiff must file a

new declaration, before proceeding to a default, or it is error, 650.

No person should be made a lessor, unless he had, at the commencement of the suit, a

subsisting title to the premises, 664.

Where it appears upon the trial that the lessor has no such interest, the count, upon his

demise, will be stricken out, 665.

EQUITY.

Where a party has a legal defence, and an opportunity of making it, and neglects to

protect his rights, equity will not relieve him, 41, V8, 91, 102, 119, 120, 138, 624.

Exceptions to the rule, 91.

All persons in interest, should ordinarily be made parties to a bill in equity, 76, 473.

Remedy in cases of omission, 76, 473.

An objection for want of proper parties is addressed to the discretion of the court, but

the power must not be exercised arbitrarily, 98.

One who seeks equity must do equity, 78, 213.

Where a bill contains no equity, it will be dismissed, on motion, 84.

And an injunction issued upon it will be dissolved, 102.

Relief against justice's judgments, 84.

Injunctions against judgments at law, 91, 102.

A re-hearing granted, vacates the decree, 119.

When an erroneous execution issues, equity will not relieve, 120, 183.

Rules of decision the same in equity as at law, 126.

Where a defendant has a good defence at law, but no evidence to support it, he should

file a bill of discovery, 138.

Equity will not compel a vendor to part with his title, until the purchase-money has

been paid him, or where the contract makes the conveyance a condition precedent,

171.

The supreme court will modify the decrees in equity of the circuit court, where the jus-

tice of the cause requires it, 171.

Where an officer in the execution of the writ acts illegally or oppressively, the remedy

is at law, not in equity, 183.

An execution valid upon its face will not ordinarily be declared void by equity, for

extrinsic causes, 183.

Bills for a specific performance, 171, 213, 387, 473, 546.
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lu equity the allegations and proofs must correspond, SSY.

Practice in injunction causes, 622.

Relief against judgments by default, 522.

Replications, 522.

Statute of frauds, 546.

Answer of guardian ad litem, 546.

Writ of error lies upon a decree, 624.

Fraud should be specifically charged in equity causes, 624.

Bill to foreclose a mortgage, 647.

Mechanic liens, 647.

Where the remedy at law is adequate, equity will not relieve, 120, 138, 183, 665.

Bill to set aside fraudulent conveyance, 665.

Demurrer in equity, 672.

Bill to correct a mistake, 671.

Pro confesso decrees, 672.

Reference to master, when necessary and when not, 672.

ERROR, WRIT OF, ETC.

Will not lie in tort, after death of tort feasor, 120.

Nor on refusal to grant a new trial, 145, 188.

Contra—by statute, 434.

Nor on an order granting a new trial, 532.

Lies on all^?ia^ orders, judgments, decrees, etc., 165, 403, 624.

Quashing supersedeas does not affect the writ of error, 197.

A writ of right, except in capital cases, 207, 488.

A party cannot assign his own mistake as error, 210.

Nor a ruling favorable to him, 210, 264, 297, 327.

Lies upon a pro/or?na judgment, 231.

Will not lie on order upon a motion to set aside a default, 267.

Nor for giving an instruction which was not excepted to, 321.

Will not lie to a decision overruling a continuance, 330.

Will not lie where the rights of the plaintiff are not prejudiced by the decision, 327,

349.

Error in fact cannot ordinarily be assigned, 389.

No error will be regarded unless specijtcally assigned, 423.

Nor one which contradicts the record, 446.

Nor the decision on a motion to discharge bail, 466.

When assignment of error is illegal, a demurrer is proper, 466.

But if defendant joins in error, the court will, of its own volition, dismiss the writ, 466.

Error cannot be assigned upon a collateral point, 466.

The people cannot prosecute a writ of error in a criminal case, 466.

A joinder in error cannot confer jurisdiction, 466, 467-

The supreme court on error will enter proper judgment, when the record furnishes the

rule of decision, 487.

Error will not lie for refusing an amendment, 505.

Nor upon refusal of a judge to sign a bill of exceptions, 567.

Nor upon a question not made in the court below, 613.

Lies upon a decree in equity, 624.

Transcript must be authenticated in return to writ of error, 624.

Will not lie to an order which is discretionary, 145, 148, 267, 466, 505, 532.



Declaration for au escape, 169.

When the action lies, 169.
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ESCAPE.

ESTOPPEL.

Tenant estopped from disputing title of his landlord, 125, 251.

The government may be estopped in certain cases, 149.

Vendee in possession who fails to perform, estopped from denying the title of hia

vendor, 296.

Obligors in a delivery bond estopped by its recitals, 268.

EVIDENCE.
Relevancy of, 299, 595.

Remedy of defendant when evidence is insufficient, 310.

Admissible to show payment, not an extinguishment of a judgment, 46Y.

Immaterial evidence, no cause of reversal, 492.

Leading questions, 492.

Refusal of a pertinent question is error, 551.

Oral evidence admitted to prove a marriage, 558.

Admissions, 569.

Hearsay, inadmissible, 580, 657.

Rejection of relevant evidence, erroneous, 596.

Parol evidence inadmissible to prove the official character of a foreign justice, 69e.

Negative will not overthrow jDos«7ziie evidence, 616.

Pedigree, how proven, 657.

Certificates of officers

—

vide Certificates.

To prove diligence in actions by assignee against tiie .risignor of a note, 677.

Insolvency, how proven, 677.

EX PARTE PROCEEDINGS, ETC.

Great strictness required in, 496.

Definition of, 524.

Ex parte statements not the basis of relief in courts, 616.

EXCEPTIONS, BILL OF, ETC.

When a bill is essential upon writs of error and appeals, 42, 196, 300, 486.

When it lies, 99, 277.

An imperfect bill acted upon, 249.

No intendments indulged in to sustain a bill of exceptions, 440.

All facts upon which the point of error is based must be contained in the bill, 440, 537,

613, 617.

Where a new trial is granted and had, a former bill of exceptions cannot be used on
error, 264.

Exceptions must be taken on the trial and before the jury is discharged, 277.

Bill not proper where a jury is waived, 277, 280, 310, 328, 343, 349.

Origin of bills of exceptions, 519.

Must be signed, 519. a
And sealed, 619.

Mandamus lies to compel the signing and sealing of, 587, 667.

Signing and sealing of, a ministerial act, 537.

Settling of, a judicial act, 537.

Duty of counsel as to preparation of, 667.
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EXECUTIONS.

Illegal execution quashed on motion, 38, 120, 467.

Equity no jurisdiction to set it aside, 120, 183.

Oppressive conduct of officer in executing not relievable in equity, 183.

Obsolete statute as to indorsements upon, 22, 50, 119.

Lien of executions, 180.

Levy of executions, 183.

Case lies for failure to execute, 191.

Sheriff's commission upon sales under, 195.

Error lies on motion to quash. 403.

Notice of a motion to quash necessary, 460.

When issued on a satisfied judgment, voidable, 467.

Practice relative to costs upon, 515.

Who may issue, after abolition of court, 549.

When issued within a year, alias, pluries, etc., may issue from time to time, 632.

EXECUTIVE DEPARTMENT, 351.

EXECUTOR— F*c?e Administrators, etc.

EXECUTORY DEVISE.
Deinition of, 32.

. iJjERAL GOVERNMENT.

Powers and duties of, etc., 351.

Vide also Constitutional Law.

Analogous to an execution, 192.

FEE BILL,

FEES.
Sheriff's poundage, 195.

County surveyor's fees, 444. '\

FEIGNED OR FICTITIOUS CAUSES.

Not entertained by the courts, 481, 544.
f

FERRIES. i

1. Under grant from the legislature, 672.

2. Under grant from county commissioners, 188.

FINE.

Where a statute affixes a fine of $10 for a milfiemeanor, a fine of $12 is illegal, 173,

FIRING PRAIRIES.
Case lies for, 626.

Form of declaration, 626.
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FLOAT.

Floating rights to public land construed strictly, 148.

FORCIBLE ENTRY AND DETAINER.

Construction of Illinois statute, 166, 398, 437.

Practice in this class of cases, 165, 398.

Appeals in

—

vide Appeals.
^

By one tenant in common against his co-tenant, 437.

FOREIGN APPRENTICE.
Rights and duties of, 695.

FOREIGN CORPORATION.

Right to sue in our courts, 625.

Power to contract in this State, 625.

FOREIGN COUNTY.

When process may be sent to, 396, 463, 504, 567, 658.

Acknowledgment of a deed in a, 696.

Subpoena of witnesses in a, 330, 531, 658.

FOREIGN DEPOSITIONS— Firfe Dbdimus and Depositions.

FOREIGN JUDGMENTS— FicZe Judgments.

FOREIGN LAWS.

Must be pleaded and proved, 467, 492.

FORGERY.

Person whose name is forged a competent witness in a criminal prosecution against the

forger, 23.

Where the forger is convicted, the legislature may release the penalty, 76.

Criminal prosecution for having in possession forging apparatus, 554.

Indictment for having jn possession forged bank bills, with intent, etc., 590.

Forgery of a canal check, 633.

FORMS.

Of scire facias, to foreclose a mortgage, 496.

Of indictments for having in possession forging apparatus, 554.

Of indictments for an assault with intent to murder, 569.

Of declaration in case for firing prairie, 626.

Of indictments for forging a canal check, 633.

FRANCHISE.

A ferry privilege is a franchise, 188.

FRAUD.
In making an award, 161.

In a bill of sale, 323.

In chattel mortgages, 827.

47
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Definition and characteristics of, 351.

Notes obtained by fraud and circumvention, 482.

In a vendor of land, 494.

Fraudulent conveyance, 666.

FRAUDS, STATUTE OF.

Must be specially relied on, 546, 659.

Part performance takes a case out of the, 546.

FREEDOM.

In Illinois, freedom presumed without regard to color or caste, 336.

Vide Slavery.

FUGITIVES FROM SLAVERY, 116.

G
GAZETTE.

The Gazette, or State paper, is admissible to prove the authenticity of au executive

proclamation, 478.

GENERAL ISSUE.

1. The general issue admits the capacity in which the plaintiff sues: ex. gr., where corpo-

rations or persons acting in a representative character sue, 220, 526.

2. Technicalli/, there is no plea of the general issue, in the action of covenant, 390.

3. When the general issue is on file, it is error to enter a default ; a jury must be empa-

nelled and the cause tried ex parte, 392.

GOOD BEHAVIOR.

Tenure of ofiice during good behavior, 298, 533.

GOOD FAITH.

In actions for malicious prosecution, 318.

GOODS AND CHATTELS.

1. Lien of execution upon, 180.

2. Delivery of, in case of judicial sales, 180.

GOVERNMENT.

Legal effect of a change of government, as to private rights, 148.

Equitable duties of governments, 148.

Go^'ernnient grants, 149.

Presumptions against governments, 149.

When a government is estopped, 149.

How far governments are restrained by the constitution and the laws, 149, 351.

GOVERNMENT LAND.

Rights of squatters upon the public lands, 258.

Vide also Squatters and Public Lands.

i
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GOVERNOR.

Title of the. cannot be tried collaterally, 46.

Appointing power of, 46, 633.

Power of, over the great seal, 401.

Effect of proclamation of, 4*78.

Proof of his official acts, 478.

His power to remove officers, 6S3.

GRAND JURY.

Presumptions as to grand jurors, 26S,

Authority of, must appear in all indictments, 396.

Its indictments must be indorsed true bills, 62. '

'

How and when to be empanelled, 600.

GRANT.

By governments, how construed, 148, 149.

Of ferry franchises, how construed, 188, 6'72.

GRANTOR,
When a competent witness, 173.

GROSS NEGLIGENCE.

Case lies against a sheriff for, in reference to the execution of process, 191.

GUARDIAN,

Duties of a guardian ad iittm, 546.

GUILTY.

Duty of court, where an accused party pleads *^ guilty^'' 281 <

H
HABEAS CORPUS.

Power of supreme court to issue the writ, 291.

Power of judges to award writ in vacation, 291.

HABERE FACIAS POSSESSIONEM.

Duties of plaintiff and sheriff in executing the writ, 565.

HEARSAY.

Evidence, inadmissible, as a general rule, 580, 667.

HISTORY.

May be consulted in construing statutes, 149, 360.

HOLDER— Fffcfe Promissory Notes, 410.

HORSE.
A mare is a hone, 829.

HUSBAND-*- Fide Wifb, 383, 428.
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ILLEGALITY.

Illegal acts of a court, 165.

Illegal acts of a sheriff, 183. '

Illegal judgment, 801.

Illegal acts of arbitrators, 303.

Illegal contract, 454.

Illegal bill of exceptions, 277.

Illegal evidence, 166.

IDegal acts of an attorney, 258.

Illegal lease, 535.

IMMATERIALITY.

Admission of an immaterial deposition, no ground of error, 446, 612.

Nor is the admission of any iinmaterial testimony, 492.

IMPEACHMENT.

When it lies against a judge, 166.

IMPLICATION.
Implied power, 188.

Implied tenant, 251.

IMPRISONMENT.

When discharge from imprisonment by the consent of the plaintiff, no bar to au actiou

for a prior default of the sheriff, 191.

/

IMPROVEMENTS.

Compensation for, under the occupying claimant or betterment law, 149.

A promise by a grantee of the federal government to pay a squatter the value of his

improvements is a nudum pactum, 253, 280, 394, 423.

A purchaser of public land acquires title to the improvements thereon, 283.

By the statute of Feb. 13, 1831, a settler may recover upon an express promise to pay

him for improvements which he made upon the land, prior to the purchase of his

promissor from the U. S., 458.

A conveyance upon condition that the grantee shall improve the land granted, is valid

659.

IN REM.

A tax upon real estate is in rem, and not against the owner, under the act of March
27, 1819, 30.

A scire facias to foreclose a mortgage is a proceeding in rem, 197.

An attachment against a vessel is also a proceeding in rem, 445.

No appeal lies in proceedings in rem, unless the appellant has made himself a party to

the original suit by appearance, etc., 445.

An attachment against lands or good* of a debtor is a proceeding in rem, 496.

INCIDENTAL POWER.

Every court has an incidental power to punish for contempts of its authority, 166.

The court of probate has an incidental power to revoke letters of administration

obtained by fraud, 218.
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INCLOSURES.

A case under the inclosure act, in reference to contribution for the expenses incurred

by an adjoining proprietor in the erection of a partition fence, 448.

INDENTURE— FWe Appbknticb.

INDENTURED SERVANTS, 311, 336.

INDEPENDENT COVENANT.

In cases where the covenant of the defendant is independent in its character, a simple

breach constitutes a ground of action, and the plaintiff need not aver any act or offer

on his part, 381.

INDICTMENT.

1. How time must be averred in an, 3.

2. Must be in the name of " The People," etc., 8.

8. Must be indorsed " billa vera," 62.

4. Objections to form of, must be taken on a motion to quash, 121.

5. Where an, contains two counts—one good, the other bad, a motion after conviction to

arrest the judgment will be overruled, 121.

6. What Sire formal objections to an, 121.

7. Where a judgment of conviction is reversed, because of the insufficiency of the indict-

ment, the prisoner will be discharged, and the cause will not ordinarily be remanded,

267.

8. Variance between indictment and evidence, 329, 690.

9. Indictment must recite the authority of the grand jury, 396.

10. Must set forth the christian and surnames of the injured parties in full, 896.

11. Practice on change of venue, where several are indicted and only one takes a change

of venue, 257, 414.

12. The caption is no part of a count, 416.

13. Requisites of an indictment under our statute, 654, 690.

14. Precedents of indictments, 554, 569.

15. Indictment for murder, 62, 424, 600.

16. Indictment for an assault with intent to murder, 121, 821, 569.

17. Indictment for larceny, 329.

18. Indictment for riot, 3, 414.

19. Against a justice of the peace for corruption, 649.

20. For having in possession forged bank bills, with intent, etc., 590.

21. For having in possession implements for forging coin, with intent, etc., 554.

INDORSER.

Notice of non-payment unnecessary to charge the indorser of a note under our statute,

479.

Vide also Assignor, Assignment, Diligence, and Promissory Notes.

INDORSEMENT

—

Vide Assignment, etc., and 180.

INDUCEMENT.

Where a record is set forth in a declaration by way of inducement, a slight Tarianoe ia

immaterial, 68.
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INFANCY.

la not a dilatory defence, 465.

How a guardian ad litem should answer a bill filed against infants, 546.

Minor apprentice, 595.

INFERIORITY.

Statutes which treat of inferior persons or things cannot be so construed as to embrace

those of a superior dignity, 181, 188.

INHABITANT.

Rights of the ancient inhabitants of Illinois, 148.

Definition of the term " inhabitant" 623.

Under the elder constitution of Illinois an " inhabitant " was entitled to the elective

franchise, 62S.

INHERITANCE.

Words of, necessary to create a fee simple, 318.

A widow is only entitled to dower, in estates of, 333.

INJUNCTION.

1. By consent, an appeal will lie from an order dissolving an, 14.

2. What relief may be granted, upon a bill for an, 24, 66, 91. ' '

8. When an, may be dissolved, 84, 91, 102, 522.

INQUEST— Fi& Inquisition.

INQUIRY, WRIT OF— Vide IvQvmnoti.

INQUISITION.

A writ of inquiry to assess damages may be executed in open court, 19, 30(X

Or by the sheriff in vacation, 300.

And at any place within his bailiwick, 300.

Unnecessary in debt upon a judgment, 110.

Or in any case where the damages rest in computation, 210.

When inquisition erroneous, the remedies of the defendant are—
1. To set it aside, 300

;

2. Or move for a new trial, 300.

Instructions given to the jury of inquiry cannot be assigned for error, 461.

INSANITY.

Of a testator, how tried on appeal, 585.

Evidence of, in proving his will, 585.

INSOLVENCY.

Of the mafeer of a note when it matured, a good cause of action in a suit by the

assignee against the assignor, 21, 614, 677.

What is insolvency, 147.

How proved, 147, 677.

If maker insolvent when a note is assigned, the assignor is liable to refund, 210.
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INSTALMENT.

A scire facias to foreclose a mortgage payable by instalmeata must show that the last

instalment has become due and payable, 424.

INSTRUCTIONS.

Must be based on the evidence, 210.

And not upon abstractions, 210, 327, 398, 617.

Court cannot instruct as to the weight of evidence, 147.

Nor can it direct the jury that there is no evidence, 297.

Must be positive, 166.

May follow the language of a statute upon which the cause of action or ground of

defence is based, 251.

And if the statute is ambiguous, an explanatory instruction may be given, 251.

In an action of tort against two—no evidence against one—the court may direct the

jury to find a verdict in favor of him who is not guilty, 502.

No exceptions can be taken to instructions given upon an inquest, after default, 461.

Must not be misleading, 210, 528.

The court must give instructions in the language of counsel, if they contain legal propo-

sitions, 549.

But the court may give explanatory instructions of its own volition, 649.

Plaintiff in error cannot assign for error an instruction which was favorable to his

interest, 327.

Where an instruction is refused which lays down the law correctly, and the record fails

to show that it was abstract in character, the supreme court will reverse the judg-

ment, 327.

INSUFFICIENT RETURN.

A default based upon an insufficient return of a summons is illegal, and the judgment

will be reversed, 263.

INTENDMENT.

When the supreme court will disregard the doctrine of intendment, 327.

No intendments in criminal causes, 392.

Wheu the supreme court will act upon the doctrine of intendment, 446, 580, 612, 612,

(two cases) 613, 625, 649.

INTENT.

Felonious intent in charges of larceny, 17.

Intent of a testator to prevail, 318.

Where fraud is the basis of an action or defence, the intent to defraud must be alleged,

494.

INTENTION.

To be regarded in the construction of statutes, etc., 149.

Vide also Statutes.

INTEREST.

Upon a foreign judgment, 182.

A judgment is not regular, upon a certain cause of action, unless the interest is corn*

puted and made a part of the judgment, 182.

A judgment for the debt, "wj<A interest upon the amount^' is erroneous, 182.
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Interest by way of penalty, 205, 481.

Definition of hiterest, 221.

Any rate of interest may be contracted for under the statute of 1883, 265, 266, 291.

On appeal from the judgment of a justice of the peace, the circuit court, in affirming

such judgment, may render a judgment for more than $100, if the excess is an

accumulation of interest, 289.

A contract to pay $3 per month interest, does not mean ^6 per centum per annum, 291.

Interest on land contracts, under the statute of frauds, where the contract to pay inte-

rest is verbal, 329, 330.

Whether interest is barred by statute of limitations ? 830.

Mode of declaring for, 182, 454.

Interest upon a contingent liability, 478.

Compound interest under a statute by way of penalty, 481.

Where a claim drawing interest is prosecuted before a justice, and the plaintiff claims no

interest, the justice has jurisdiction, 487.

Where a suit is brought upon a foreign contract, and the declaration fails to allege the

lex loci as to the rate of interest, the presumption is that the lex loci and lex fori

agree, 182, 492.

Penal interest, under penal statutes, 205, 481, 520.

Interest is an incident to a debt, 182, 492, 596.

INTERLOCUTORY.

1. By consent of record, an appeal lies from an interlocutory order, 14.

2. The assessment of damages is an interlocutory proceeding, 461.

3. When an interlocutory decree will not be reversed, 647.

INTERPLEADER.

In vessel attachment causes, by parties in interest, 445.

INTERPRETATION.

A statute must be construed according to its spirit and the reason upon which it waa

enacted, and not with reference to its literal interpretation, 197.

Vide also Construction of Statutes.

INTESTATE.

Vide Administrators and Executors, Administration, JunoMENia.

INTRUDER.

Improvements made by an intruder upon the public lands, 280, 284.

Vide also Public Lands, Improvements.

IPSO-FACTO— Vide Re-hearinq.

IRREGULARITY.

1. Irregular^. /a., 120.

2. Irregular original process, 164, 303.

8. Irregular ca. sa., 179.

4. Motion to quash irregular process is proper, 120, 164, 803.

i
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5. Waiver of an irregularity, 226, 309, 439.

6. All irregularities reached by motion, 300, 303.

7. Irregularity in proceedings cannot be reached in collateral actions, 1*79.

ISSUE.

On pleas in abatement, 338.

In fact, waives irregularities, 439.

Must be tried by jury, 465.

Unless a jury is waived by record, 466.

J

JEOFAILS.

Where parties go to a trial without a plea, the defect is cured by the statute of jeo-

fails, 13.

Technical objections cured by the statute of jeofails, 668.

JEOrARDY.

1. An accused party cannot be placed in jeopardy the second time for the same offence,

311.

2. For this reason the State cannot prosecute a writ of error in criminal causes, 311.

JOINDER IN DEMURRER.

Demurrer to evidence, the joinder must \ie formal, 5*74.

JOINDER IN ERROR.

1. Where an assignment of error is illegal, the proper practice is, for the defendants in

error to demur, 466.

2. Where the defendant, instead of demurring to an illegal assignment, joins in error, the

court will, of its own volition, dismiss the writ of error, 466.

3. A joinder in error cannot confer jurisdiction upon the supreme court, in a case where, by

the constitution, they have no power to hear and determine the errors assigned, 467.

JOINDER OF PARTIES.

1. Where a judgment is rendered against several, all must join in a writ of error, 514.

2. Or one may sue out the writ of error, and summons, and serve his co-defendants, 514.

3. But one of several defendants or plaintiffs may appeal, 514.

JOINT AND SEVERAL CONTRACTS, AND JOINT TENANTS.

1. Under our statutes, the contract of several parties thereto is ordinarily joint and

several, 52.

2. Where several are sued jointly, the judgment must be against all or none, 80, 508, 599,

648, 684.

3. Rights of joint tenants, 99, 437.

4. One of several joint debtors cannot compel contribution until he has paid the debt, 270.

Nor can he pay it before the debt matures, and compel contribution, 270.

The giving of a note for the joint debt by one of the joint debtors, is not a payment,

270.
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Contribution may be enforced in a proper case, as between joint debtors, wiiere one of

them pays the debt, 526.

5. At common-law, in actions ex contractu against several, all must be served, or proceed-

ings in outlawry had, before a judgment could be rendered, 506.

But by our statute, where one or more are served, and one or more are not, judgment

may be rendered against those in court, and the plaintiff may then proceed by scire

facias, to make those not served parties to the judgment, 606, 50*7.

Where judgment is rendered against all in such a cause, when all have not been served,

the judgment of the inferior court will be reversed by the supreme court, 607.

But the supreme court, while they reverse the judgment, will remand the cause, with

instructions to render judgment against the parties served, with leave to the plain-

tiff to proceed by scire facian as to those not served, 50*7.

6. When an indorsement by two may be regarded as joint, 564 (two cases).

7. An admission is sufficient to charge a joint defendant as partner, 669.

8. Where several defendants join in a plea of justification, the plea must be sustained as to

all, 638.

9. Where two are sued upon a joint contract, and service is had upon one only, a judgment

against both is erroneous, and must be reversed, 648.

But a judgment against the one served is regular, 668.

JOINT CRIME.

1. Where several are jointly indicted for a crime, either may change the venue, 26'7.

2. Effect of a change of venue, 257.

3. The State's attorney ought to write separate indictments, where the nature of the crime,

committed jointli/, will admit of a severance, 257.

JUDGE.

1. Duty of a judge, where an indicted party pleads guilty, 281.

3. Vacation power of the supreme court judges, 291.

3. Duty of a judge as to the settling and signing of bills of exceptions, 537, 567.

JUDGMENT.

1. Conclusive upon parties and privies, 164, 349, 454, 677.

2. Foreign, 2, 48, 164, 182, 467.

8. Domestic, of courts of record, 66, 84, 91, 138, 349, 454, 522.

4. Justices' judgments in sister States, 467.

5. Justices' judgments at home, 268, 289, 645.

6. Particular judgments:

1. In ejectment, 303, 565, 591. •

; „

2. In debt, 191, 397.

3. In attachment, 396.

4. In trial of the right of property, 349.

5. Upon confession, 403, 645,

6. Upon demurrer, 74, 130, 311, 411, 524.

7. By default, 31, 103, 187, 310, 344, 390, 469.

8. Against executors and administrators, 215, 251, 657.

9. For costs, 20, 181, 251, 342, 515.

10. Upon an agreed case, 50.

11. Upon an award under the statute, 40, 146, 161.

12. Of non-suit, 196.

7. Recitals in, 164, 344.
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8. Arrest of, 104, 121, 659.

9. Power of legislature over, 68.

10. When cause of action merged in, 37, 400.

11. When court may take their judgment under advisement, 41.

12. Always rendered against the party who commits the first error in pleading, where either

interposes a demurrer, '74, 130.

13. Where there are several joint debtors, 80, 86, 465, 508, 599, 648, 668, 684.

14. When, upon the reversal of a, the cause will be remanded for a new hearing, 106, 182,

400.

15. Action upon a, against administrators, 110, 181.

16. When a, is preferred under the law relating to intestate estates, 142.

17. When a foreign may be impeached, 164.

18. When an appeal lies from a, 165, 499.

19. When a writ of error lies upon, 207, 408.

20. In an action upon, when no inquisition to assess damages is necessary, 165.

21. Form of a, 166, 268, 400.

22. When the supreme court will not reverse a, 166.

When they will, 188.

23. When a junior judgment has preference, 180.

Lien of, 300.

24. Must be certain, 182.

25. May be affirmed in part, and reversed in part, 251.

26. When the supreme court will render a proper, 251, 291, 291, 668.

27. When a bar, 268, 268.

28. When a set-off, 264.

29. What is a, 166, 268.

30. Effect of an illegal, 301.

31. Verdict and judgment must be construed together, 317.

32. By court, when jury waived—conclusive, 328.

83. Assignment of, 449.

34. Imports absolute verity, 454.

35. Cannot be impeached collaterally, 454.

36. Satisfaction of, 467.

07. When coram non judice, 550.

JUDGMENT CREDITOR.

Cannot redeem under a void judgment, 645.

His remedy to compel a redemption, in a proper case, is by mandamus, 645.

JUDICIAL.

1. Of what facts a court will take judicial notice, 226.

2. Presumption in favor of judicial proceedings, 515.

JUNIOR PATENT.

A junior patent must give way, in a court of law, to an elder entry, 273.

JURISDICTION.

1. Of the supreme court, 165, 207, 291, 342, 403, 488, 499, 567.

2. Of the circuit court, 215, 266, 289, 340, 342, 397, 460, 461, 463, 504, 671, 668.

8. Of the municipal court of Chicago, 396, 488, 567, 568, 671, 668.

4. Of the county commissioners' court, 188, 241.
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5. Of the courts of justice of justices of the peace

:

1. In actions upon an account, etc., 96, 165, 181, 279, 400, ill, 48T.

2. In penal actions, 20V.

3. In issuing a ca. sa., 301.

4. When an administration is a party, 309.

5. In attachments, 345.

6. In debt and assumpsit, 432.

7. In trespass de bonis asporfatis, 598.

6. In chancery

—

vide Chancery and Equity.

v. When a justice has no jurisdiction, he is a trespasser, 89, 301.

The jurisdiction of inferior courts, not of record, must affirmatively appear, 467.

8. The presumption is that courts of record, having a general jurisdiction, act within their

authority, 642.

9. Executive oflScers protected when they act under the process of a court having jurisdic^

tion, 179, 191.

10. Consent cannot confer jurisdiction over the subject matter, 309, 317.

11. Jurisdiction over the person, 645.

12. Where a court has no jurisdiction its proceedings are coram nonjudice, 87.

JUROR.

1. Formation of an opinion by a, 23, 446, 62.

2. Signing the verdict, 26, 499.

3. Cannot impeach his verdict, 31.

4. When disqualified by interest, 620.

5. Alien, 424.

JURY.
1. Misconduct of a, 5,

2. When their affidavits may be acted upon, 5.

3. Mode of swearing a, 11.

4. Waiver of a, 277, 310.

5. Province of a, to weigh the evidence, 458.

6. Mode of summoning a, 600.

JUSTICES OF THE PEACE.

1. No presumptions as to their jurisdiction, 467.

2. Must conform to the laws, 301, 645.

3. Their special jurisdiction :

1. In criminal cases, 17, 491.

2. In accounts, 19, 96, 166, 181, 199, 279, 477, 487, 649.

3. In penal actions, 89, 207, 591.

4. Where an administrator is a party, 309.

5. In attachment, 345.

6. In debt, 432.

7. In assumpsit, 432.

8. Under the inclosure act, 448.

9. In forcible entry and detainer, 527.

10. In trespass de bonis anportatis, 598.

11. Over the person, 646.

12. In arbitration causes, 651.

4. When liable in trespass, 17, 89, 100, 179.

5. Appeals from, 52, 84.

6. Suits before a, assimilated to bills in equity, 52, 126.
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'I. When his judgment is no bar, 253, 268.

8. Corruption in office, 263.

9. When bond for costs necessary in suit before him, 286.

10. When parties may be sworn before him, 288, 315.

11. Proceedings where there are several defendants, 289, 514.

12. His jurisdiction limited, 301.

13. On appeal, their judgments are tested upon the merits, 310.

14. Certiorari to, 314, 470.

15. Not a court of record, 514.

16. The pleadings ore tenus, 526.

JUSTIFICATION.

1. In arresting an alleged fugitive from labor, 116.

2. Of a constable in executing process, 1*79.

3. In malicious prosecution, 317, 318.

4. In slander, 612.

L

LACHES.

The State cannot be guilty of laches, 224, 249.

Nor can a county, 221.

Interest is based upon the doctrine that the debtor has been guilty of laches, 221.

Laches of a creditor, entitled to consideration, where he undertakes to enforce a State

demand, 317.

LAND.

1. Liens upon land :

1. By mortgage, 197

—

vide also Mortgages.

2. By judgment

—

vide Judgment, Liens.

2. Bond to convey land, 331

—

vide also Bond.

3. Actions to recover land

—

vide Ejectment.

4. Injuries to land

—

vide Trespass.

5. Improvements upon

—

vide Improvements.

6. Public lands

—

vide Public Lands.

7. Canal lands

—

vide Canal Lands.

8. School lands

—

vide School Lands.

9. Deeds for land

—

vide Acknowledgment, Deeds.

10. Sheriff's sale of

—

vide Sheriff's Sale.

11. Location of, may be proved by oral evidence, 285.

LAND OFFICE AND LAND OFFICERS.

1. Certificate of land officers, 226, 285.

2. Decision of land officers, 351.

LANDLORD AND TENANT.

1. Tenant estopped from denying the title of his landlord, 125, 251, 296.

2. In actions of forcible detainer, the complaint should show the relations of landlord

and tenant, 165.

3. The action of debt or assumpsit for use and occupation lies only where the relation of

landlord and tenant exists, either expressly or by implication, 251.
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4. Debt for use and occupation under the statute by landlord against the tenant, 251.

6. Rights and remedies of a landlord who levies a distress upon the goods of his tenant

350.

6. When the execution of a lease must be proven, 350.

7. Assumpsit for use and occupation, 503.

8. What facts must be proved to sustain an action for use and occupation, 251, 296, 503.

LARCENY.
1. Is a bailable oifence, 23, 24.

2. By the finder of goods upon a highway, 145.

3. Variance between indictment and proof, 329.

4. Verdict for, must show the value of the thing stolen, 392.

5. A-fdonions intent necessary to constitute larceny, 434.

LAW AND FACT.

1. In criminal causes, the jury are the judges of the law and the fact, 263.

2. Where, in civil cases, the parties waive a jury and submit the law and fact to the court,

the decision of the court is conclusive, 310.

Vide also Bills of Exceptions and Error.

LAW IN FORCE.

When a contract is made, the law in force at the time forms a part of the contract,

as much so as if recited in the agreement, 201, 345, 401.

So, as to tax sales and deeds, 345.

LAWS

—

Vide Common Law, Statutes.

LEADING QUESTIONS.

When tolerated, 492.

LEASE.

1. Of saline lands, 50.

2. By a municipal corporation, 535.

3. When illegal, 635.

4. When its execution must be proved, 350.

5. When a substitution is illegal, 50.

6. When it must be sealed, 535.

7. A note given in consideration of an illegal lease is void, 538.

LEGAL ESTATE— Vide Dower.

LEGISLATION.

Distinction between an ordinary act of legislation and a constitution, 180.

LEGISLATURE.

1. Has absolute power over counties, 68.

2. Has power to release penalties, 68, 75.

3. History may be consulted in construing the acts of the, 149.

4. Intent to control in construing the acts of the, 149.



INDEX. 761

5. Power of, over inferior courts, 298.

6. Power of, over rivers and other highways, 299.

7. Power of, over land titles, 351.

LESSOR.

1. Who may be made lessor, in ejectment, 664.

2. When his name may be stricken out of the declaration, 665.

LETTERS OF ADMINISTRATION.

May be revoked for fraud, 218.

Vide also Administration, Administrators and Execdtors.

LEVY.

1. Trespass lies for making an illegal levy, 23.

2. An execution returned " »(o< levied,''^ h functus officio^ 180.

3. What properly must be levied on first, 183.

4. Debtor must exhibit his title to real estate, 183.

5. Case lies against an officer for not making a levy when the debtor had property, 191.

6. In an action upon a delivery bond, proof of a levy is unnecessary, if the bond recites

one, 268.

LEX LOCI CONTRACTUS.

1. Governs the validity and construction of contracts, 52, 14Y, 400, 644 and note.

2. Must be pleaded and proved, 15, 492.

1. To marry, 446, 553.

2. To keep a ierry—vide Ferries.

1. Of a judgment, 300, 467, 654.

2. Of a mortgage, 197.

3. Of an execution, 180.

LICENSE.

LIENS.

LIMITATION.

1. What promise is sufficient to take a case out of the statute of limitations, 138.

2. Such statutes to be construed prospectively, 196.

3. EflFect of the repeal of such statutes, 196

4. State not bound by such statutes, 224, 249.

5. Nor is a county, 224.

6. Construction of the statute limiting debt and covenant, 291.

LIMITATION OVER.

Of chattels, when valid, 323.

LOCATION.

Of land may be proved by parol^ 285.

LUMPING TRADE.

A valid consideration for a promise, 321.
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MAJORITY.

Executory devise, defendant upon the death of the first devisee before majority, 32.

MAKER.

Liability of the maker of a note, etc, 15, 20, 28, 66, 294.

Alteration of a note without the consent of the, 188.

Vide Assignment, Promissory Notes.

MALFEASANCE AND MISFEASANCE.

1. Of a justice of the peace, 263, 649.

2. Of a constable, 301.

MALICIOUS PROSECUTION.
1. Declaration in, 200.

'

'
'

2. Requisites to maintain this action, 317.

3. General principles relating to, 317, 318.

MANDAMUS.

1. Lies to restore an officer who has been illegally removed, 22.

2. Does not lie to test the title of an office, 46.

3. Lies where there is no other specific legal remedy, 416.

4. Lies to compel an inferior court of record to grant a continuance, 416.
*

5. Lies to compel a judge to sign and seal a proper bill of exceptions, 537, 567.

6. Power of the supreme court to award the writ, in the exercise of its appellate jurisdic-

tion, 22, 416, 537,. 616. :

7. When an alternative writ is necessary, 616. •

8. Practice in mandamus causes, 22, 46, 416, 537, 567, 616, 645, 651, 681.

9. Lies to compel the execution of a sheriff's deed, after the expiration of the time limited

for a redemption, 645.

10. Lies to compel the induction of the sheriff elect into office, 651.

11. A patent improvideiitly or illegally issued cannot be vacated by mandamus, 681.

MANDATE.

An officer is bound to obey the mandate of a writ directed and delivered to him, 179.

MARE.
Is a Horse, 329.

MARRIAGE,

1. Must be established in claims for dower, 333.

2. In /ac<, must be proven in cases of crim. con., 446.

3. How proven, 446, 553.

MARRIAGE SETTLEMENT.

Of personalty, good, though pofisession does not follow the deed, 323.

MASTER.

And slave, 130, 311, 336.

And apprentice

—

vide Apprentice,
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MASTER IN CHANCERY.
When a reference to is necessary, 6*72.

MATERIALITY.

1. Only material allegations must be sustained by proof, 210.

2. In a charge of perjury, 228.

3. Material witness, 456, 641.

4. Material questions of law, 485.

MATURITY.

A surety cannot pay a debt before it matures and call upon his principal for payment,

270.

MEASURE OF DAMAGES.

1. In an action upon a covenant to convey land, 331, 661.

2. In actions by an assignee against the assignor of a promissory note, 677.

MECHANICS.

1. Contract to erect a mill, 249, 399.

2. Contract payable in " mason work," 323.

3. Lien of, 64*7.

MEMORY.

Where a party tampers with a witness, and undertakes to refresh his memory, the fact

is at least suspicious, 317.

MERGER.

A contract declared upon, is merged in, and extinguished by, the judgment which is

founded upon it, 266, 400.

MILITARY RESERVATION.

Character and properties of a, 351.

Vide also Reservation and Public Lands.

MILLS.

1. Contract to erect, 249, 399.

2. Injury to a 7nill site by backing water, etc., 528.

MINISTER.

Effect of his certificate in performing the marriage rite, 446.

MINISTERIAL ACTS.

What are, 537, 650.

MISDIRECTION.

Where a judge misdirects a jury upon a question of law, a bill of exceptions lies, 277.

MISFEASANCE— Vide Malfeasance and 249, 801.

48
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MISJOINDER.

1. Of counts, 241.

2. Of parties, 484.

MISNOMER, 258, 338, 569.

MISTAKE.

1. A party cannot assign his own mistake for error, 210.

2. Clerical mistakes may be amended, 258.

3. Erection of a fence by mistake upon the land of another, 28i

4. Jurisdiction of equity to correct a, 671.

MODE AND MANNER.

1. Prescribed in a municipal charter must be followed, 188.

2. Mode of obtaining a note when evidence of fraud, 247.

8. Mode of serving process, 303,

MODIFICATION.

1. Of a decree, by the supreme court, 171.

2. Of a judgment, by the supreme court, 291, 397.

MONOPOLY.

Cannot be created by implication, 188.

MONEY COUNTS.

1. A promissory note is evidence under the, 416.

2. So of a bill of exchange, 423.

8. Waiver of torts under the, 598.

MONEY HAD AND RECEIVED.

1. On waiving a tort, 598.

2. Bill and note evidence of, 416, 423.

3. Writ of inquiry necessary in actions for, 30.

4. Plea of payment valid in actions for, 77.

MORAL OBLIGATION.
Defined, 253.

When the basis of a promise, 253.

MORTGAGE.

1. Scire facias to foreclose a, 9, 141, 197, 266, 299, 423, 424, 496.

2. Of personal property, 323, 327.

3. Bill in equity to foreclose a, 647.

MOTHER.

By the civil law, the mother is the heir of her sou or daughter, 84.

MOTION.

1. A void writ may be quashed on, 3, 803, 394.

2. A plaintiff cannot quash his own execution on, 50.
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8. A defective writ may be amended on, 83,

4. When courts will take notice of a defect, without a motion, 83.

6. A demurrer is a waiver of a, 110.

6. When a motion is unavailing, but a bill in equity necessary, HI.
'J. When notice of a, necessary, 276.

8. Reasons for a motion, no part of the record, 300.

9. Dilatory motions not favored, 316, 389.

10. Motion for a continuance, 330.

11. Motion for a new trial, 424, 450,

12. To set aside a default, 454, 461.

13. To discharge bail, 466.

14. To quash an execution, 46*7.

16. To amend a declaration in ejectment, 665.

16. Requisites of notice in motions, 188.

MULATTOES.
Indentured, 336.

MUNICIPAL.

1. Corporations, powers of, 188.

When their acts illegal, 188, 535.

2. Municipal court of Chicago, 396, 488, 568, 571, 574, 576, 642, 668.

MURDER.
Ckses relating to, 62, 424, 600,

Assault with intent to commit, 121, 321, 669,

MUTUAL COVENANTS.

A deed containing, not assignable, 200.

MUTUALITY.

A contract to be valid, must be mutual, 57.

N

NAKED POSSESSION.

1. In trespass qtt<ere clansum /regit a naked possession is a good title against an intruder^

284.

2. Where a party relies upon a naked possession, he is confined to his pedis possessio, 284.

3. In ejectment, possession alone, in the absence of a higher grade of title, is evidence of

a fee, 173.

4. A prior possession, under a claim of title, will prevail in ejectment, against a subse-

quent naked possession, 173.

6. Possession of a promissory note by the payee is primd facie evidence of title, 180,

626, 649.

6. So, possession of such a note is primd facie evidence of title in the holder, 828.

Vide also Possession.

NAME.

1. Christian name of appellant may be amended in the supreme court, where a clerical

mistake occurs in the record of the judgment, 268.
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2. A deputy sheriff must return process in the name of his principal, 263.

3. Where a declaration alleges that the defendant made his certain promissory note to the

plaintiff, Alexander Tappan, and the note produced in evidence was payable to

A. H. Tappan, and the plaintiff proved that Alexander and A. H. Tappan was on«

and the same identical person, and that the plaintiff was the holder of the note

—

held, that the evidence sustained the declaration, 390.

4. Declaration on a note made by William Linn—proof a note signed Wm. Linn—no

variance, 413.

5. Bond for costs signed by co-partners in their ^r»i name is valid, 413.

6. A scire facias to foreclose a mortgage should set forth the christian and surnames of

the mortgagees, 424.

'7. Declaration on a note payable to " WilHams & Lander," which describes the note as

payable to the plaintiffs, who were the payees of the note, and who were described

in the commencement of the narration as " Schadrack Williams and Henry Lander,"

—on production of the note, held, no variance, 462.

8. Mistake in, or omission of, the christian names of the plaintiff can only be taken advant-

age of by plea in abatement, 585.

9. Where partners sue in their firm name, upon a note, it is unnecessary to prove the

partnership or the christian names of the individual partners, 685.

10. In a petition and summons on a note signed " J. M. Duncan," he is properly described

as J. M. Duncan alias James M. Duncan, 676.

NAVIGABLE STREAMS.

1. The legislature have power to declare a stream navigable in law, 299.

2. The Sangamon River is a navigable stream, in law, 299.

3. Case lies for obstructing a navigable stream, 299.

4. In such action, it is no defence to show that the plaintiff would encounter other

obstructions lower down the stream, 299.

NEGATIVE EVIDENCE.

The negative evidence of one witness cannot overthrow the positive recollection of

another, 616.

, NEGLIGENCE.

1. In equity, a complainant cannot have relief against a judgment at law, where he haa

neglected to make a proper defence, 41, 91, 111, 624.

2. Case lies against a sheriff for gross negligence in executing or failing to execute a writ

oi fieri facias to the injury of the plaintiff, 191.

3. Negligence of counsel is no excuse for non-compliance with a rule of court, or the re-

quirements of a statute, 197.

4. Case lies against a constable for neglecting or refusing to serve a legal process, 301.

5. Negligence in the assertion of State rights, 317.

6. Neglect of duty by courts, 413.

NEGOTIABLE PAPER.

Rights of a bond fide holder of, 66.

Vide Assignee.

NEGROES.

Slavery of, in Illinois, 60, 112, 116, 129, 336.

Vide Slavery.
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NEW PROMISE.

1. Of an infant, after arriving at majority, must be declared on, 430.

2. To pay a debt barred by the statute of limitations, 103, 138.

NEW TRIAL.

1. For newly-discovered evidence, 81.

2. Refusal to grant cannot be assigned for error, 99, 100, 125, 142, 145, 188.

3. Because verdict against evidence, 263, 658.

4. Affidavit of party evidence on motion for a, 424.

5. Refused where justice has been done, though errors intervene, 434, 612, 668.

6. Where damages wrongfully assessed, 664.

V. Proceedings pending a motion for a, 616.

NEWLY DISCOVERED EVIDENCE.

Motion for new trial because of, must give the names of the witnesses and the facts

they will depose to, 31.

NEWSPAPER.

Publication of legal notice in, 460.

Publication of Governor's proclamation in

—

vide Gazkttk.

NIHIL.

Two returns " nihil," equivalent to personal service in writs of scire facias, 9.

Return must be technically correct, 102.

NIL DEBIT.

Error to render judgment in debt by default, when this plea on file, 616.

NIL DICIT.
Judgment of, 534.

NOMINAL DAMAGES.

In an action of covenant, plea of performance entitles plaintiff to nominal damages,

when no evidence is offered to support the plea, 689.

On sustaining a demurrer to an insufficient plea, plaintiff may take judgment for nomi-

nal damages, or have a writ of inquiry, 311.

NON-ASSUMPSIT— Ficfe Statdtk of Limitations.

NON CEPIT—Fitfe Replevin.

NON EST FACTUM.

Effect of plea when not verified, 390, 520.

Effect of, when sworn to, 651.

NON-JOINDER.

Of parties defendant in actions ex contractu, must be pleaded in abatement, 477.

NON OBSTANTE VERIDICTO.

The supreme court will render a judgment non obstante, notwithstanding the question

was not raisp-d in the inferior court, 247.
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NON-RESIDENT.

1. Attachment against the property of a, 163.

2. When a, snes before a justice, he must file a cost bond, 2&6.

8. Rights of a, under the statute of limitations, 291. J

4. When a, sues in courts of record, he must giye security for costs, 387. I

6. Publication in equity against non-resident defendants, 460.

6. Where a, sues for the benefit of a resident, no security for costs necessary, 480.

NON-FEASANCR

Case Kes for the non-feasance of oflScers, 191, 301.
;

NON-SUIT.

1. A court of record cannot, at a subsequent term, set aside a judgment, and order a non-

suit^ 48. J

2. A non-suit, in aa attachment cause, is equivalent to the dismissal of the proceeding, 196.
'

3. If the plaintiflF had no cause of action when the suit was commenced, the court may
render a judgment as in case of a non-suit, 199.

4. Instance, where the supreme court reversed a judgment and entered one, as in case of

a non-suit, 270.

6. When variances between pleadings and proof may be taken advantage of, by a motion

for judgment as in case of a non-suit, 287.

6. Rule as to non-suit, where evidence of the plaintiff is insaflBcient in law to maintain the

declaration, 199, 270, 310, 441.

7. Cannot be ordered where the evidence tends to prove the issue joined, 397.

8. A compulsory non-suit is illegal, 441, 651.

Where a link is missing in the chain of evidence, the defendant may move to exclude

the evidence, 441.

Or to instruct the jury as in case of a non-suit, 502.

9. Where there are several defendants in tort, but no evidence as against one, the plain-

tiff cannot be non-suited as to the defendant against whom no evidence was offered,

but the court may direct the jury to render a verdict for him, 502.

10. The plaintiff may submit to a no?i-sv.it at any time before the jury have fully heard the

whole case, though they may have retired from the bar, 668.

11. Where the superior court refuse to permit the plaintiff to become non-sieited, the

supreme court, upon writ of error, will permit the proper judgment to be entered,

without remanding the cause, 568.

12. A judgment of non-suit is no bar to a second action, 668.

NORTHWESTERN TERRITORY.

Construction of the ordinance of 1787 as to wills, 32.

Title to the territory, 148.

Treaties relating to, 148.

Land titles in, 148, 350.

Rights of the French settlers in, 148.

Construction of acts of Congress relating to, 149.

Slavery in, 60, 112, 116, 129, 336.

NOTICE.

1. Notice to agent, is notice to the principal, 24.

2. Notice in summary proceedings, 188, 316, 448.

8. Notice of a motion for a change of venue, 276.
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4. Notice to adverse party of intent to use him as a witness in a suit before a justice of

the peace, 315.

5. Where a statute requires notice to a party, notice to his attorney is insuIBcient, 315.

6. Notice to try the right of property, 316.

T. Surplusage will not vitiate a statutory notice, 316.

8. Notice essential in all judicial proceedings, whether the statute is silent upon the point

or not, 448, 460, and note.

9. Notice under inclosure act, 448.

10. Notice of a motion to quash an execution, 460.

11. Notice by publication in a newspaper, 460.

12. Notice of the dissolution of a partnership, 464.

13. Notice of the non-payment of a note unnecessary, 4*79.

14. Notice of loss to the maker of an instrument unnecessary, 555.

15. Notice of a special term of court, 591.
,

16. Notice under the recording laws, 173, 327, 654.

NUL TIEL RECORD.

To debt upon a judgment, 164.

NULLA BONA.

Effect of such a return, 191, 614, 618, 677.

NULLIFICATION.

Congress cannot nullify or vacate a grant, 149.

NUNC PRO TUNC.

1. A lost venire may be filed by copy, after verdict nunc pro tunc, 424.

2. An attorney cannot be enrolled nunc pro tunc, 617.

NURSERY.

Are nursery trees a part of the freehold ? 142.

O

OATHS AND AFFIRMATIONS.

1. How administered, 23.

2. Recital of oath of grand jurors in the caption of an indictment, 121.

3. Oath of arbitrators, when necessary, 161.

When not, 161.

When presumed, 161.

4. Ca. sa. must be based on, 289.

OBLIGATIONS.

1. Obligation of contracts under the constitution, 68.

2. When a bond does not conform to the statute, it may be treated as a common-law obli'

gation, 146.

3. Equitable obligations, 148, 149.

4. A party to a contract has no power to determine the extent of its obligations, 241.

5. When a moral obligation is the basis of a promise, 253.
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OBLIGOR.

When obligor estopped by the recitals of hia deed, 268.

OBSOLETE STATUTES.
Construction of, 161, 181.

OCCUPYING CLAIMANTS.

Eights of, to improvements upon land, under the statute, where their title proves

defective, 149.

OFFICERS.

1. Tenure of, under the constitution and laws, 298, 533.

2. Actions against, 23, 179, 188, 191, 289, 301.

3. Cannot act contrary to law, 149.

4. Power of a successor, 163.

5. Death of, effect of, 163, 281.

6. Corporate officers, their powers, 561.

T. Oppression of, 183.

8. Act at their peril, if they fail to perform their duty under a legal process, 199.

9. Presumption as to the performance of their duty, 681.

OFFICES.

1. Mode of testing title to, 46.

2. Power of legislature over, 461.

OFFICIAL BOND.

Construed strictly in behalf of sureties, 201.

OFFICIAL CHARACTER.

Where a dedimus is directed to an officer, his official character must appear in bis

return, 613.

ONUS PROBANDL

1. In actions upon promissory notes, where a plea of " no consideration " is interposed,

the onus is upon the defendant, 294.

2. A plea of wow est factum sworn to, in actions of covenant, puts the onus upon the

plaintiff, as to the execution of the covenant declared on, 561.

3. In causes between two partnership firms, 612.

OPEN COURT.

A writ of inquiry may be executed in, 19.

OPERATION OF LAW.

Effect of divesting title by, 173.

OPINION.

Does not constitute a warranty of chattels, 500.

OPPRESSION.

Where an officer, in the execution of legal process, acts oppressively, the remedy is at

law and not in equity, 183.
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ORAL.

1. Promise to pay the debt of another, void, under the statute of frauds, 34.

2. The time within which a written contract is to be performed may be extended by
parol, 82.

ORDER.

1. Of court, appointing a prochein ami, 11.

2. County order, 221.

3. Of a court does not ex vi termine, mean a judgment, 268.

4. To sell real estate of an intestate to pay debts, 340.

ORDINANCE OF JULY 13, Il%1.

Construction of, 32, 60, 129, 336.

ORE TENUS.

1. Demurrer ore tenus to evidence allowed, 294.

2. Pleadings before justices of the peace are always we tenus, 526.

ORIGIN OF TITLES— Fi(feTiTLK3.

ORIGINAL WRIT— Vide Writs.

OUTLAWRY.
Proceedings in, 506.

OWNER, 251, 333.

OYER, 8, 41, 103, 196, 220.

P

PARI MATERIA.

Statutes in pari materia, to be construed together as one entire statute, 149.

PAROL CONTRACT.

1. A parol promise to pay the debt of a stranger to the contract is void under the statute

of frauds, 217.

2. A parol sale of land is only voidable, and not absolutely void, under the statute of

frauds, 296, 659.

8. Part performance of a parol contract for the sale of land, withdraws the contract from

' the operation of the statute of frauds, 646.

4. What acts amount to a part performance ? 546.

5. A vendee of land, under a parol contract to purchase, who refuses to perform his con-

tract, is a tenant of the vendor, liable for use and occupation, and estopped from

denying the title of the vendor, 296.

PAROL EVIDENCE.

1. A county surveyor can give parol evidence as to the location of a tract of land, 286.

2. A bill of sale of personalty may be explained by parol evidence, 500.
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3. Where a deed of assignment of property, for the benefit of creditors, is in the posses-

sion or power of the party claiming under it, parol evidence of its contents is admia-

sible, 508.

4. Parol evidence admissible to prove a marriage, 553.

5. Official character of a foreign justice cannot be proved by parol, where the statute

points out a different mode of proof, 596.

6. A parol contract for the sale of land is not absolutely void, but may be proven, etc., in

certain cases, 296, 659.

Y. Parol evidence admissible to prove the insolvency of the maker of a promissory note,

in an action by the assignee against the assignor of such note, under the statute,

677.

PAROL SALE.

Parol sale of land voidable only, 296, 659.

PART PERFORMANCE.

1. Of a contract, takes a case out of the operation of the statute of frauds, 546.

2. What acts amount to a part performance, 546.

PARTIES.

1. To a bill in equity, 76, 473.

2. Parties to a suit may arbitrate, 161.

PARTITION.

When report of commissioners may be set aside, 629,

PARTNERSHIP.

1. The individual promise of one of several partners, to pay a co-partnership debt, is

vaUd, 53.

2. A debt due by one partner upon his individual account cannot be set-off in an action to

recover a debt due the firm, 60.

3. What constitutes a partnership, 297.

4. When one co-partner may sue his co-partner at law, 297.

5. One partner cannot bind the firm by the confession of a judgment against the firm,

403.

6. A note by one partner for a partnership debt, given after the dissolution of the firm,

of which the payee had notice, is void, 464.

7. Where partners sue in their firm name, upon a note in the firm name, it is unnecessary

to prove either the partnership or the christian names of the individual partners,

under the plea of nil debit, 585.

8. Where one firm sues another, and the whole evidence demonstrates that each were

firms, under their respective co-partnership names, the omis as to the respective

partnerships, is upon neither party in the supreme court, 612.

9. One partner cannot sue his co-partner at law, unless the firm has been dissolved, a final

balance struck, and an express promise to pay is made by the debtor partner, 654.

PATENT.

1. A patent for land from the U, S. cannot be impeached collaterally, 149, 273.

The remedy is by scire facias, or bill in equity, 149, 681.

2. The elder patent is the superior title at law, 273.

3. A patent improperly issued cannot be vacated by mandamiis, 681.

4. What constitutes a valid delivery of a patent for school lands, 681.
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PAYEE.

1. A note is primd facie evidence that the maker borrowed the contents from the

payee, 74.

2. Possession of a note by i\iQ payee is primd facie evidence of title, 180.

8. Alteration of a note by the payee renders it void, 183.

4. Possession of a note authorizes the holder to sue upon it, in the name of the payee,

823.

Vide Pkomissort Notes.

PAYMASTER-GENERAL.
Appointment of, 46.

PAYMENT.
1. Priority of, 181.

2. Contribution upon payment by one of several joint debtors, etc., 270.

3. Application of, 288, 612.

4. Receipt for a payment, effect of, 317.

5. Construction of a contract where the place of payment is fixed in the agreement, 410.

6. Of a judgment, 467.

PEDIGREE.
How proven, 657.

PEDIS POSSESSIO.

Where a party has no title, but relies upon a naked possession, he is confined to his

pedis possessioy 284, 285.

PEDDLER

—

Vide Clock Peddler and 569.

PENAL STATUTES.

To be construed strictly, 569, 677

PENALTY.

1. The legislature may release a penalty due a county, 68.

2. So, the legislature may release a penalty in qui tarn actions, 75.

3. A penalty is a punishment, 207.

4. A declaration for a penalty must set forth the specific grounds of the claim, 481, 520.

5. A penalty is not a tax, 591.

PEOPLE.

1. Cannot sustain a writ of error in a criminal cause, 311, 466.

2. Writs, etc., must run in the name of the, 83, 648.

But when an omission occurs they are amendable, 83, 648.

8. Criminal prosecutions must run in the name of the, 8.

PERFORMANCE.

1. Time of, in a written contract, may be extended by parol, 82.

2. When readiness to perform, no bar to an action upon a contract, 331.

3. Specific performance in equity, 387.

4. Prevention of, 545.

5. Part, under the statute of frauds, 646.
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PERIL.

1. When an officer acts at his peril, etc, 179, 191.

2. When suitors act at their peril, 299.

3. Plaintiff in taking judgment by default acts at his, 844.

PERJURY.
What constitutes, 228.

PERPETUITY.

Words of, essential, in order to create a fee simple, 318.

PERSONAL PROPERTY.

1. A note for personal property is negotiable, 1.

2. Lien of execution upon, 180.

3. When an execution may be levied upon, 183.

4. Description of, in detinue, 293.

5. Bill of sale of, 324, 500.

6. Mortgage of, 324, 327.

PERSONAL SERVICE.

Two nihils equivalent to, in writs oi scire facias, 9.

PERSONS.

The word *' person " in a statute does not embrace corporations, 188, 288.

Nor governments, 283.

PETITION.

1. For the assignment of dower, 333.

2. For a mechanic's lien, 647.

PETITION AND SUMMONS.

1. Amendment of, discretionary, 505.

2. A popular action, 517.

3. A speedy mode of proceeding, 517.

4. Intendments in favor of, 517.

5. Lies upon a note payable " in good bank paper" 617.

6. An action of debt, 596, 676, 680.

7. Lies upon a note under seal, 676.

PHYSICIAN.

A county employing a physician to attend a pauper are liable for his services, 241.

PLAINTIFFS.

1. Liable for acts of trespass, under a void writ, where he has notice of the irregu-

larity, 87.

2. In ejectment, must recover upon the strength of his own title, 148.

3. In execution, not a necessary party to a bill in equity growing out of a levy in his

name, 183.

4. His rights against an officer for neglect of duty in executing a writ, etc., 191.

5. Must have a cause of action when he commences his suit, 199.

6. Remedy of, where a sheriff, etc., fail to pay over money collected in his name upon

execution, 205.
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7. Where an oath is required of him, it cannot be made by his attorney or agent, 289.

PLEAS.

1. Of the failure of the consideration of a promissory note, must aver the precise manner

in which the consideration failed, 1, 5, 148, 635, 640.

So in cases of partial failure, 512.

2. Nil debit la not a good plea to an action of debt upon a judgment rendered in a sister

State, 2.

3. Where a plea, either in bar or abatement, is on file, it is error to render a judgment

by default, 31, 18Y.

4. In trespass for illegally arresting an alleged fugitive slave, the plea ofjustification must

show all of the facts which existed at the time the justice granted his certificate,

116.

The plea should also affirmatively show to whom the certificate was given—whether it

was granted to the owner of the fugitive, or to his agent ; and if to an agent, his

name should be mentioned in the plea, 116.

5. A plea of fraud must specify the acts of fraud—a general allegation is insufficient, 148.

6. Vide Variance.

7. A plea in abatement traversing the affidavit is valid in attachment causes, 196.

8. When a demurrer is proper instead of a plea, 19*7.

9. Material allegations, only, need be proved, 210.

10. Several pleas—issue not joined—verdict cures the omission, 226.

11. Actio non relates to the commencement of the action, and not to the time when the

plea was filed, 264.

12. To scire facias upon a mortgage, pleas of no consideration, or a total or partial failure

thereof, are invalid, 266.

13. Where a maker pleads " no consideration" to an action upon a note, the onus rests

upon him, 294.

14. A default is regular where a plea is not filed according to a stipulation on file, 310.

15. Where judgment is rendered upon demurrer to an insufficient plea, the plaintiff may
take judgment for nominal damages, or have a writ of inquiry, 311.

16. Dilatory pleas must be pleaded at the earliest opportunity, 316, 389.

17. A plea waives a demurrer to the declaration, 330.

18. In covenant, where the covenants are independent, a plea of readiness to perform ia

insufficient, 331.

19. Judgment on pleas in abatement, 338.

20. Pleas denying the execution of a note must be verified by affidavit, 413.

21. Where pleas are lost, defendant may plead de novd, 465.

22. Infancy is not a dilatory plea, 465.

23. Duplicity in, 503, 516.

24. Uncertainty in, 503, 516.

25. Illegal plea may be stricken from the files, on motion, 534.

26. Plea puis darrien continuance, 575.

27. Plea of covenants performed admits nominal damages only, 689.

PLEADINGS.

Amendment of, discretionary, 449.

PLURIES.
Writ of execution, 515.

POSITIVE.

Affidavit must be positive, 269.
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POSSESSION.

1. Replevin lies where the taking is from the actual or constructive possession of the

plaintiff, 81.

2. Possession alone, in the absence of a higher grade of title, is evidence of a. fee simple,

11Z.

8. A prior possession under a claim of right will prevail over a subsequent naked posses-

sion, 173.

4. The action of ejectment is a possessory remedy, 173, 565.

5. The plaintiff in ejectment must prove

—

1. Property in himself, and,

2. A right of possession, 173.

6. Possession of a note is prima facie evidence of title thereto, 180, 323, 626, 649.

7. In trespass quaere clausum fregit, possession is prima facie evidence against an in-

truder, 284.

8. Where a party to a suit relies upon a naked possession, he is confined to his pedis poe-

sessio or his actual inclosure, 284.

9. A vendee in possession of land, under an oral contract of purchase, who fails to per-

form his contract, is a tenant of the vendor, and is liable for the use and occupation

of the premises, and is also estopped from denying the title of his vendor, 29G.

10. An absolute bill of sale of chattels, where the possessio7i remains with the vendor, is

fraudulent joer se as to creditors, 323.

11. Mortgages, marriage settlements, and limitations over, which provide for the retention

of the possession by the mortgagor, settler, or donor, are valid in law, although the

actual possession remains with the person who made the mortgage, created the mar-

riage settlement, or limitation over, 323.

12. A mortgage is valid which stipulates that the possession of the mortgaged property

shall remain with the mortgagee until the debt matures, 327.

13. But if, notwithstanding this stipulation, the property described in the mortgage is per-

mitted to remain with the mortgagor, this is fraud per se, 327.

14. Effect of a writ oi habere facias possessionem in the action of ejectment, 565.

15. A judgment in ejectment is a recovery of the possession, without prejudice to the

right, 665.

POWER.
1. Of congress, 149.

2. Of the State legislature, 149.

3. Absolute power, 149.

4. Incidental power of courts, 166, 218.

5. Discretionary power, 166, 338, 340.

6. Implied and express power, 207.

7. Inherent power of a party to a contract, 241.

8. Statutory power, 340. ».

PRACTICE.

1. Construction of statutes relating to practice, 488.

2. Where a question of practice arises collaterally, and affects the title to land, the lean-

ing of the court will be in favor of sustaining the title, 515.

3. The practice of a court is the law of the court, 534.

Vide Abatement, Chancery, Courts, Evidence, Pleadings, etc*

PRECIPE.

1. A proEcipe is a part of the^^es and records of the court, 486.
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2. Words of reference in a paper, subsequent thereto, will be regarded in determining the

rights of the parties to a suit, 486.

PRAIRIES.

1. Case lies for firing a prairie to the prejudice of a landowner, 626.

2. Form of the declaration, 626.

8. The statute relating to, 629.

4. Instructions in such an action, 626.

6. The duty of parties in case of fire, 626.

PRAYER.

Effect of the general prayer, in an equity bill, 24.

PREEMPTION.

1. No dower in preemption rights, 333.

2. Under the laws of the U. S., 850.

PREJUDICE.

1. Change of venue, on account of, 276.

2. A party cannot assign for error a matter which does not prejudice him, 849.

PRESIDENT.

Powers of, in reference to the public lands, 351.

PRESUMPTIONS.

1. That public officers perform their duty, 681.

2. In reference to the regularity in a sheriff's sale, 53.

8. In the supreme court upon appeals and writs of error:

1. As to issues in pleadings, 465.

2. Where record contradicts the ordinary presumptions, 77.

8. As to the fact, whether or uot an arbitrator was sworn, 161.

4. As to the regularity of proceedings of arbitrators, 303.

6. As to the time of day when a plea was filed, 390.

6. In support of the judgment of a justice of the peace, 477.

7. In support of the judgment of superior courts of record, possessing a com-

mon-law jurisdiction, 567, 571, 642, 668.

8. None indulged in to support the proceedings of courts of special jurisdiction,

448.

9. None in behalf of foreign inferior courts, 467.

4. As to the approval of the sureties upon an appeal bond, 481.

5. In cases of freedom and slavery, 336.

6. As to the authority of an attorney to appear, 86, 823.

7. Against a government, 149.

PRIMA FACIE EVIDENCE.

1. A note is evidence of a loan of money, 74.

2. So is a mortgage, 74.

8. Certificate in fugitive slave cases is, 116.

4. A note is not, of a settlement of anterior claims or demands, 142.

5. Possession of a note is prim d facie evidence of title thereto, 180.
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6. A note is prima facie, of a consideration, 294.

7. A sealed instrument imports a consideration, 294, 331.

8. A receipt is, of ttie facts recited therein, 317, 500.

9. Under the revenue law of 1827, a tax deed is not primd facie evidence of title, 345.

10. Affidavit for a new trial is primd facie evidence, 424.

11. Recital in a bill of sale is, 500.

12. Where a note is given for work and labor, after the completion of the work, this is

primd facie evidence that the payee performed his contract of service, 658.

13. A note made by the intervention of an agent is primdfacie evidence of a consideration

had and received by the principal, 687.

PRINCIPAL.

1. A deputy sheriff must serve and return process in the name of his superior, 102, 263.

2. All agents must execute contracts in the name of their principals, 104, 197.

3. A declaration based upon a contract made by an agent must affirmatively show the

obligation of the principal, 104.

4. Delay in suing a principal debtor does discharge the surety, 126.

5. In trespass, all actors and accessories are principals, 310.

6. Where two sign a contract, one as principal, the other as surety, both are joint con-

tractors, 436.

7. Vide Attachment and 464.

8. Vide Prima Facie Evidence, 687.

9. Master not liable for willful act of his servant, 642.

PRIOR POSSESSION— Ferfe Possession ani 1Y8.

PRIORITY.

1. Of creditors in the administration of intestate estates, 181.

2. Of judgments, 181.

3. Of title, 273.

PRISONER.
1. In capital cases, rights of, 62.

2, Rights of, on the reversal of a conviction, 257.

PRIVATE RIGHTS. ^

Not destroyed by revolution, conquest, cession, etc., 148.

PRIVIES.

Bound by a judgment, 349, 677.

PRIVILEGE.

A ferry, is a franchise, 188.

PRO FORMA.

Error lies upon a judgment /)ro/or/n(f, 231. -_. ,,.^.;.

PRO TEM.

When and how a constable pro tem. may be appointed, 432.

Vide also Constable.
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PROBABLE CAUSE.

In case for malicious prosecution, 317, 318,

PROBATE COURT.

1. Power to revoke letters of administration, 218.

2. No power to render judgment in behalf of legatees or distributees, 2ft8.

3. Appeals from, 339, 585.

4. Executions from, 499.

PROCEEDING IN REM.
What is a, 197.

PROCESa

1. Return of, 102, 181, 263, 281, 303, 569.

2. Irregular, 164, 179, 389, 643.

3. Erroneous, 164.

4. Void, 179, 183, 289, 301, 345, 466, 548.

5. Voidable, 179, 289, 389.

6. Illegal, 179, 183, 389.

7. Oppressive execution of, 183.

8. Power of equity over illegal, 183.

9. Original, the commencement of the actioQ, 199.

10. Alteration of, by an attorney, 258.

11. Duty of officer to execute, 289, 301.

12. Order of court awarding final, 299.

13. Defective, 299, 389.

14. Motion to quash, 164, 183, 299, 889.

15. Must be sealed, 303, 309.

16. Test of, 389.

17. Return-day of, 466, 648.

18. Appearance cures voidable, 643.

19. Regularity of, presumed, 649.

PROCHEIN AMI.

Whether order of court necessary, in appointing, 11.

PROCLAJtfATION.

1. Of the president, 351.

2. Of the governor, 478.

PROFERT.

1. Unnecessary, except in actions on sealed instruments, 8.

2. Effect of omission of, 31.

PROMISE.

1. A promise to pay a public ofiBcer for performing his duty is void, 67.

2. A consideration necessary to uphold a, 179, 263, 280, 394, 423.

8. Where an infant promises to pay a debt, after he arrives at majority, the action must

be upon the new promise, 430.

4. A contingent promise is valid, 477.

49
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PROMISSORY NOTE.

1. Plea of the failure of the consideration of a

—

1. Where the failure is total, 1, 20, 494, 532, 616, 635, 640.

2. When only partial, 512.

2. Plea of no consideration, 20, 294.

3. Form of, 2, 97.

4. Declaration oy assignee against maker, 8.

Assignee must use diligence by suit to recover of the maker, 15, 38, 614, 618, 6Y7.

Unless the maker is absent from the State when note matures, 16, 28.

Or the maker is insolvent, 15, 210. 613.

5. Difference between ours and English statute relating to promissory notes, 15, 20.

6. Evidence of money loaned, 74, 416.

7. Not evidence of a settlement of anterior claims, 142.

8. Must be based on a consideration, 179.

9. Alteration of, 183.

10. No part of the record, when the foundation of an action, unless embodied in a bill of

exceptions, 196.

Nor is a copy a part of the declaration, 220.

11. Bond fide holder of, 245, 482.

12. Note not evidence of money paid, etc., 270.

13. Evidence of a consideration, 294, 321.

14. Payable in mason work not assignable, 323.

15. Competency of assignor as a witness, 401.

16. Demand of payment unnecessary, etc., 410, 463, 479.

17. Variance between declaration and note, 413, 462.

18. Execution of, need not be proved unless denied by affidavit, 413.

19. Several indorsements of, 422.

20. To a public officer for a public debt. 422.

21. Illegality in consideration of, 454, 535.

22. A moiety of, not assignable, 456.

23. Maker and iiidorser cannot be sued jointly, 484.

24. Indorsement of, in blank, 564, 680.

25. Pavable to an agent, 593.

26. Payable to an official, 596.

27. Guaranty of, 599.

28. Lex loci as to, 644.

VROOY-— Vide Evirenck.

PROPERTY.

What property is subject to execution, 112.

What is exempt, 112.

General policy of the law considered, 112.

Definition of the word property, 182.

PROPRIETOR.

The words " ovmer and proprietor " do not, in a petition for dower, import an estate of

inheritance, 333.

PROSPECTIVE.

Statutes not ordinarily construed prospectively, 181, 196.
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PUBLIC HIGHWAY.

A navigable river is a public highway, 299.

PUBLIC LANDS.

1. Improvements upon, 52, 258, 280, 283, 394, 423, 458.

2. Agreement to attend a public land sale and bid for another is legal, 287.

3. History of the public land system in the northwest territory, 350.

4. Power of the federal executive over the, 351.

6. Rights of squatters upon the, 6S8.

PUBLIC OFFICERS.

1. A promise to pay public officers for performing an official duty is void, 51,

2. A public officer has no vested right in his office, 461.

PUBLIC SALE.

1. An agreement to attend a public land sale and bid in property for another is valid, 28Y.

2. At a public sale of canal land, the commissioners possess no power to impose any

other conditions upon bidders than those specifically enumerated in the statute, 451.

8. Where the commissioners sue a bidder at a public sale of canal land, to recover the

purchase-money, they must aver that the sale was pitblic, and that the defendant

was the highest bidder, 451.

PUBLIC STATUTES.

A private act of incorporation may be declared a public act by the legislature, 564. ^

Or it may be recognized as such by subsequent legislation, 564.

PUBLIC TRIAL.

An accused party is entitled to a public trial, 600.

What is a, 600.

PUBLIC WORKS.

Land damages awarded in the construction of, 542, 549.

Rule of assessing the damages, 542, 549.

PUBLICATION.

Of notice against non-resident defendants in chancery causes, 460.

PUIS DARRIEN CONTINUANCE.

What may be so pleaded, 68.

A release may be, 68.

May be filed any time before trial, 575.

Need not be sworn to, 675.

It is error to refuse a valid plea of, to be filed, 678.

PUNISHMENT.
For contempts, 166, 205.

Statute penalties are in the nature of punishments, 207.

PURCHASE-MONEY.

A justice has jurisdiction in a suit where an administrator sues to recover purchase-

money bid at the administrator's sale, although the bid exceeds $20, 309.
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PURCHASER.

Rights of a purchaser of public land, 283.

At a tax sale, 345.

Bond fide, 654.

Q
QUANTUM MERUIT.

1, Where A. contracts to build a mill for B., and partially performs his contract, and is

prevented from completing the job by the act of B., he may recover for his services

upon a quantum meruit, 399.

2. Quantum meruit, under a statute, 458.

QUASH.

A party cannot, on motion, cause his own execution to be quashed, 50.

Irregular executions quashed, on motion, 120, 303, 394, 467.

Informal indictments may be quashed on motion, 121, 424.

Irregular scire facias cannot be quashed on motion—defendant must demur, 299.

Error lies on a motion to quash an execution, 403.

Capias ad resp. quashed when improperly issued, 532.

QUO WARRANTO.

The proper remedy to try title to an office, 4*7.

R

RATIFICATION.
Of the acts of an agent, 68Y.

REASONS.

Upon which a motion or other proceeding is based, form no part of the record, 300.

RE-ASSIGNMENT.

Of a note vests the title in the holder, 180.

RECEIPT.

Of a cashier, evidence against the bank, 31.

Is oxAy prima facie evidence of the facts therein recited, SlY, 500.

In cases of contribution as between joint debtors, the receipt of the creditor that the

money was paid by one of the joint debtors is evidence of the payment, 526.

RECITALS,

In a judgment, conclusive, 164.

In a deUvery bond, work an estoppel, 268.

Of an order of court in administration deeds, not evidence—the order must be set forth

at large, 340.

A recital in a record that the defendant was served with process is insufficient to author-

ize a judgment by default, 344.

Omission of recitals in attachment bond, 496,
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RECOGNIZANCK

A scire facias is necessary in order to enforce a forfeited recognizance, 286.

When surety upon a, is bound, 164.

RECORDS.

Variances in actions upon, 48, 103, 164, 318, 345.

In actions upon foreign judgments, the transcript of the record is not part of the case,

in the supreme court on appeal, unless made so by a bill of exceptions, 80.

Defective record in appellate court, 81, 173.

Oyer cannot be had of a record, 103.

Recitals in, 164.

Of a judgment, conclusive on parties and privies, 164.

Courts of record, 188, 241.

xj» When record must be filed in appeal causes, 196, 19Y.

. Note no part of record, 196, 287.

No error can be assigned which contradicts the record, 446.

Custody of records, when court abolished, 467.

Diminution of, 471.

RECORDING LAWS.

Construction of, 173, 327, 654.

REDEMPTION.

Of land sold under execution, cannot be redeemed by a creditor who claims under a

void judgment, 645.

REGISTER OF THE LAND OFFICE.

Certificate of a fact of record in his oflBce is evidence, 226, 286.

REGISTERED SERVANTS.

Under the territorial laws and old constitution, 311, 336.

REGISTRY LAWS— Vide Recording Laws.

REHEARING.

In equity, vacates the decree ipso facto, 119.

REJOINDER— Vide Waivbb.

RELEASE.

1. Legislative release of a penalty, 68.

2. A release may be pleaded puis darrien continuance, 68.

3. A government confirmation will operate as a release of title, 149.

4. The legislature may release a debt due to the State, 161, 197.

5. Under award, directing one to be made, 524.

RELEVANCY OF EVIDENCE.

The question whether evidence is relevant or not, depends upon the fact whether it

tends to prove the issue joined between the parties to the record, 299.
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KEMANDING A CAUSE.

When the supreme court will, upon reversal, remand a cause, 105, 263, 291, 32*7, 400,

503, 607, 608, 516, 522, 655, 661.

When proper judgment entered by supreme court, 182, 291, 400, 444, 463, 466, 467,

484, 487, 627, 568.

In criminal causes, 257.

REMEDY.

Quo warranto, proper remedy to try title to an office, 47.

Where an officer acts oppressively or illegally in executing process, the remedy is at law

and not in equity, 183.

Against a sheriflF who fails to pay over moneys collected under executions, 205.

Cumulative remedies, 298, 520.

Costs may be collected by execution or fee bill, 298.

When the law gives cumulative remedies for the same cause of action, a judgment ia

one form unsatisfied is no bar to the other form of action, 520.

REMITTATUR.

When verdict exceeds the ad damnum of the declaration, the plaintiff may enter a, 461.

REMOVAL.

Power of county commissioners to remove their clerk, 22.

Power of circuit to remove its clerk, 298.

Power of governor to remove Secretary of State, 533.

REPEAL.

The repeal of a statute does not affect rights which have vested under it, 196.

A public officer may be repealed out of office, where the office was created by the legis-

lature, 461.

Repeal of a law establishing a court, 549.

REPLEADER.
Waives the prior pleas, 106.

Leave to replead necessary, 534.

Refusal of leave cannot be assigned for error, 622.

REPLEVIN.

Whether this action will lie for a slave ? 50.

To sustain this action there should be an unlawful taking by the defendant from the

actual or constructive possession of the plaintiff, 81.

Where a seizure is made under a void writ, the remedy is replevin, 499.

Non cepit puts in issue the taking only, and not the title of the parties, 550.

In replevin, the defendant avowed under an attachment directed to and executed by

the defendant as sheriff of Morgan county—replication that defendant was not sheriff

when attachment issued—on demurrer, the replication held bad, non co7istat he was

sheriff when the levy was made, 650.

REPLEVIN BOND.
Debt lies upon a, 489.

Form of declaration, 489, 668.

Form of assigning breaches on, 489.
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When eqnity will relieve against judgment on a replevin bond, 522.

Judgment on, 668.

REPLEVY OF EXECUTIONS.

Under an obsolete statute, 119, 161.

REPLICATION.

Waiver of a deranrrer to, by rejoining, 18, 423.

When it departs, bad, 22.

Demurrer improperly sustained to, judgment reversed and remanded, 291.

Replication waives demurrer to plea^ 321.

To plea in abatement, 338.

In equity, 522.

RES INTER ALIOS ACTA— F^(^e Receipt.

RESCISION OF CONTRACTS.

When equity will rescind, 24.

What amounts to the, by the acts of the parties, 473.

When vendor rescinds, he cannot afterward enforce the specific performance of the

contract, 4*74.

RESERVATION.

Military, by the U. S. government, 361.

RESIDENT.

Is one who has taken up his permanent abode in the State. It must not be casual or

temporary, 623.

RESPONDEAT OUSTER. 4

Judgment of, in pleas in abatement, 338, 687.

RESTITUTION.

In actions of ejectment, 566.

In forcible entry and detainer, 52*7.

RESTRAINT.

Upon the governments of this country, 149.

RETROSPECTIVE.

Statutes will not ordinarily be construed retrospectively, 60, 142, 181, 196, 346, 488, 664.

RETURN OF WRITS, ETC.

When legal, 181, 496.

Can sheriff's, be contradicted? 187.

Deputy must return in name of his principal, 263.

A default based upon an insufficient return illegal, 263.

Must show when executed, 281, 282, 803.

Cannot be aided by parol, 281.

The return is the only evidence of service, 344.
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Recital of service in record will not aid it, 344.

To a writ of scire facias, 496.

Appearances cures a defective, 496.

Amendment of, 615.

Rule to compel sheriflF to return, 615.

When illegal, writ void, 548.

RETURN DAY.

REVENUE LAW.
Of 1827, how construed, 845.

REVERSAL OF JUDGMENTS.

1. The supreme court will reverse a judgment of the inferior courts of the State

—

1. Where there are several parties defendant, and the judgment was against one

only, and the record fails to show a personal defence or other ground of

severance, 86.

2. In default causes, where any irregularity appears on the record, 103, 263.

3. Where, in debt, the judgment is for damages alone, 105.

Exceptions to this rule.

4. In a criminal cause where the indictment was substantially defective, 257.

5. Where upon an abatement issue the pleadings are irregular, 338.

6. Where the proper judgment is not rendered upon the issues of law or fact,

338.

7. Where the court below had no jurisdiction, 448.

8. Where the inferior court improperly refuses to quash an execution, 467.

2. When the supreme court will not reverse a judgment for apparent error

—

1. Where the complaining party stands by in the court below, and permits illegal

evidence to be introduced without objection, 166.

2. Where the inferior court substantially gave instructions as asked, 188.

3. \^here immaterial evidence was heard in the court below, which did not affect

the merits of the case, 492.

3. The reversal of an illegal judgment is no bar to a second action for the same cause,

263.

REVOCATION.

The probate court has power to revoke letters of administration obtained by fraud, 218,

81V.

REVOLUTION.

Does not divest private rights, 148.

RIGHT.

1. Rights are not affected by a change of government, whether such change is effected by

revolution, conquest, cession or treaty, etc., 148.

2. Possession under a claim of right subverts a uaked possession, 173.

3. Eight of possession, as contradistinguished from a naked possession, 173.

4. Eight of property, 200, 316, 349, 350, 450, 499.

5. Infringement of rights by legislation, 488.

6. Writ of error, a writ of right, except in capital cases, 488.

RIGHT OF WAT.

Assessment of damages for a, 642, 549.
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RIGHT OF AN ACCUSED PARTY.

1. Cannot be waived in a capital case, 62, 424.

2. To a change of venue, 257, 413.

RIOT.

1. Requisites of an indictment for, 3.

2. Right of either to a change of venue, 413.

RIPARIAN RIGHTS.

1. Case lies for an injury to, 528.

2. What the rights of a riparian proprietor are, 628.

RIVERS.

1. Navigable rivers are highways, 299.

2. Power of legislature to declare a river, etc., navigable, 299.

RULES.

1. Rules of decision, same in equity as at law, 126.

2. A rule to plead, imnecessary in any case, 299.

The law fixes the rule day, and all suitors must take notice at their peril, 299.

5. Rules of evidence, the same in trials of appeals from the judgments of justices of the

peace, as in the justices' court, 315.

4. The circuit courts have power to estabhsh rules of practice, 534.

6. Rule upon officer to return process, 615, 680.

S

SALE.

1. Bargain and sale of land, 106, 166.

2. Sherifif's sale, 195.

8. Sale of lauds of the U. S. by proclamation, 287.

4. Bill of sale of chattels, 323, 500.

5. Administrator's sales of real estate, 340.

SATISFACTION.

1. An execution issued upon a satisfied judgment is a nullity, and may be quashed, on

motion, 467.

2. Evidence is admissible to show that the payment of a judgment by one of the defendants

was not intended to extinguish the judgment lien, and the right to execute the

eame, 467.

SCHOOL COMMISSIONER.

Is the agent of the State, and purchaser in the sale of school land, 681.

The delivery by the auditor to the school commissioner of a patent for school lands

vests the title in the purchaser without any formal deUvery, 681.

SCIENTER.

I cases crimen falsi the scienter is the gist of the indictment or declaration, 690.
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SCIRE FACIAS.

1. To foreclose a mortgage

—

1. A recited note in the mortgage and writ is primd facie evidence that the trans-

action was based upon a " loan" 14.

2. Must rim in the name of the " People, etc.," 83.

But the writ is amendable, 83.

3. Two nihils equivalent to service, 9, 102.

Defective return of nihil, 102.

4. Lies, though no express promise to pay is contained in the mortgage, 141.

Evidence dehors admissible, 141.

6. Is not an action, but a proceeding in rem., 19Y, 299.

6. Defects in, the subject of demurrer, 197, 299.

T. No consideration, or failure of, cannot be pleaded in this action, 266.

8. Is a writ and declaration, 299.

9. Where husband and wife join in a mortgage, both are proper parties to the

sci. fa., 423.

10. Does not lie upon a mortgage payable in instalments, until the last becomes

due, 424.

11. In this proceeding the statute must be strictly followed, 424.

12. The writ should set forth the christian names of mortgagees, 424.

13. Form of writ, 496.

14. Return upon writ, 496.

2. To make a party to a judgment, 86.

8. Lies to vacate a patent, 149.

4. Upon a forfeited recognizance, 286.

SEAL.

1. All process must be sealed, 303, 309, 394.

2. A seal imports a consideration when attached to a written contract, 331.

8. Mode of attaching the great seal of State, 401.

4. A constable pro tent, must be appointed by a sealed instrument, 432.

5. Attachment bond must be sealed by the principal and surety, 464, 648.

6. Debt lies upon a sealed note, 520.

Y. Where a corporation grants a lease, it must be under the corporate seal, 535.

8. When a corporation has no seal provided, a contract under the seal of its chief officer

sufficient, 551.

9. A statement in a written instrument that it was sealed, but the seal was omitted, doea

not make it a sealed instrument, 569.

10. A transcript from an inferior court of record must be sealed, 624.

11. Where no seal is provided by law for sealing the writs and process of a court of record,

the private seal of the court is sufficient, 642.

12. Petition and summons lies upon a note under seal, 676.

SEIZIN.
Of husband, in dower cases, 333.

SECRETARY OF STATE.

Cannot be compelled by mandamus to affix the great seal to an illegal commission, 47.

Power of governor to remove, 533.

SECURITY FOR COSTS.

1. Bond for costs may be filed at any time before trial, 27.

Contra—before the institution of the suit, 28, note.
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2. Where a defendant in a justice's court appeals, he cannot rule the plaintiff below to

security for costs, 182.

3. A non-resident prior to the institution of a suit in our courts must file a bond for costs,

27, 182, SB?.

But when a non-resident sues for the use of a resident, no bond necessary, 480.

4. The bond must conform to the statute, 387.

6. The bond must be entitled in the cause, 387.

6. When written upon a paper entirely disconnected with the other papers filed in the

cause, and the bond is entitled Same v. Same, it is insufficient, 387.

But when upon the back of the declaration, or following the pracipe on the same

sheet, it is legal, 413, 486.

7. May be signed in the name of a law firm, 413.

SENIOR ENTRY.

The elder entry prevails at law, 273.

SERVANT.

Indentured and registered, under the ordinance of 1787, the territorial laws of Indiana

and Illinois, and the original constitution of Illinois, 50, 112, 116, 129, 311, 336.

SERVICE OF PROCESS.

Service of process, 281, 282, 314, 344, 503, 669, 617.

SET-OFF.

1. A judgment recovered after the commencement of the action cannot be pleaded by

way of set-off, 264.

2. What constitutes a legitimate set-off, 297.

3. A defendant, when sued is not bound to plead a set-off which is then due him, 298.

4. Set-offs before justices of the peace, 315, 532.

6. Unliquidated damages arising out of a breach of the contract sued upon may be set-

off, 417.

SETTLEMENT.

1. A note is not, primd facie, a settlement of all anterior demands existing between the

parties, 142.

2. Settlement upon the public lands, 52, 149, 253, 280, 283, 350, 394, 423, 458.

3. Lumping settlement of accounts, 321.

4. History of settlements upon the public lands in the Northwest Territory, 350.

SHERIFF.

1. Acknowledgment of a deed by a, 97-

2. To establish title under a sheriff's sale of land, the party claiming under the sheriff

must show

—

1. A judgment, 99.

2. An execution, 99.

3. A deed, 99.

A certificate of the sheriff's sale is not evidence of title, 99, 441.

3. The deputies of a sheriff must execute and return their writs in the name of their

principal, 102, 263.

4. Return of sheriff upon process, 102, 181, 303.

5. Rights of, when making a levy, 183.
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6. Liable for oppressive conduct, 183.

7. Bill iu equity to restrain a sheriflf, 183.

8. Can a sheriff's return be contradicted '? 187.

9. Case lies against a sheriff for negligence in the performance of his duty under

writs, etc., 191.

10. Fees of sheriffs, on sales, 195.

11. Remedies and penalties against sheriff for a failure to pay over moneys collected by

him under execution, 205.

12. Action by sheriff upon a delivery or forthcoming bond, 268.

13. Rule on sheriff to return process, 615.

14. Amendment of his return, 615.

16. A mandamus lies to compel a sheriff to execute a deed for land sold under execution

by him, and purchased by the relator, where a void redemption has intervened be-

tween the date of the sale and the expiration of the time of redemption, 645.

16. A sheriff may execute writs delivered to his successor, in certain cases, 650.

SHERIFF'S DEED— FiJe Sheriff.

SHOWING CAUSE.

For or against an award under the statute, 40.

SIGNATURE.

1. The signature of land officers must be proven to justify the admission of their certi-

ficates, 97-

2. A bond executed by an attorney must be signed by the agent in the name of his

principal, 197.

SISTER STATE.

1. Judgment rendered in a, 2.

2. It is slander in Illinois to charge one with the commission of a crime in a, 11.

3. The laws of, must be proven, 15, 492.

4. Notes made in a, 20.

6. Power of a domestic administrator in a, 227.

6. Legislative acts of a, how proven, 401.

7. Continuance, where a witness resides in a, 466.

SLANDER.

1. In reference to a crime committed in a sister State

—

vide Sister State and 11.

2. The words must be proven as alleged, 147.

3. Declaration in the positive—proof in the disjunctive—variance fatal, 147.

4. Effect of a repeal, upon slanderous causes of action, 196.

5. Equivalent words will not sustain a declaration in slander, 286.

The words must be proved in substance, 286.

6. " Cojwwton report," 1:0 justification in slander, 612.

7. Courts seldom grant a new trial in slander causes, 612.

8. In ca.se, by a female, for slanderous words, imputing want of chastity—the insertion of

the words " sole and unmarried,'''' as descriptive of the status of the plaintiff, and

erasing the word " adtdtery" originally inserted in the declaration, and inserting by

way of amendment the word '^fornication'''' in lieu of " adulteri/"—is not such

a material amendment as to entitle the defendant to a continuance of the cause,

668.
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SLAVES AND SLAVERY.

Iq Illinois, 60, 112, 116, 129, 311, 336.

Vide also Servants, Registered Servants, Indentured Servants.

SOLICITOR— Vide Attorney, etc., and 43.

SOURCE OF TITLE.
/

Where parties claim from a common source of title, neither party is required to go
behind the original patent or deed, 148.

Vide also Ejectment, Title,

SPECIAL AUTHORITY.
To be strictly pursued, 340.

SPECIAL CONSTABLE— Ficfe Constable.

SPECIAL COUNT.

Special and common counts may be joined, 220.

Where there are special and common counts on a bill of exchange or promissory note,

and a copy of the bill or note is attached to the declaration, no copy of an account

need be attached, 423.

SPECIAL DEMURRER.
Must assign causes, 220.

SPECIAL EXECUTION.

In scire facias to foreclose a mortgage, 299.

SPECIAL PROCEEDINGS.

In this class of cases, where the record is silent as to the giving of notice, no pre-

sumptions will be indulged in to support the regularity of the proceedings,

345, 448.

SPECIAL TERM.

1. Power of court to appoint a, 591.

2. Reasonable notice of, necessary, 591.

SPECIAL VERDICT.

Cases relating to, 106, lOT, 149, 860.

SPECIFIC LIEN.

A mortgage is a, 19Y.

SPECIFIC PERFORMANCE.

BiUfl for a, 213, 38*7.

SQUATTERS UPON THE PUBLIC LANDS.

Their rights, 263, 280, 283, 285, 394, 423, 458, 678, 638.
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STATE.

1. Lease of saline lands by the, 50.

2. Printing contract of the, 96.

3. Debts due the, may be released by legislature, 161, 197.

4. State cannot be guilty of laches, 249.

5. State not barred by the statute of limitations, 249.

6. State not bound by the general words of a statute, 283.

1. State bound for costs in certain cases, 489.

STATE BANK.

1. Can recover, though its issues were bills of credit, 74.

Contra, 235.

2. Debt due the bank is due to the State, 161, 197, 249.

3. Relation of State treasurer to the bank, 201.

4. Not liable for costs, 314.

STATUTES.

1. When a statute takes effect, 2, 466.

2. Statute of frauds, 34.

3. Arbitration statute, 40, 161.

4. Attachment statute, 42, 163.

5. Statute as to promissory notes, 148, 266, 323, 456, 599.

6. Construed ia pari inaieria, 149.

7. Intention to control in construing, 149.

8. History to be consulted in construing, 149.

9. Forcible entry and detainer statute, 165.

10. Statute of frauds, 179.

11. Not construed prospectively, 181.

12. Statutes treating of inferior things, not to be applied to things of a superior dignity,

181.

13. Construction of the word "jDer.soji" in a statute, 188, 283.

14. Vide Construction of Statutes.

15. Repeal of, effect, 196.

16. Inconsistent statutes, 205.

17. Statute as to administrators' and executors' bonds, 231.

18. Statute as to landlord and tenant, 251.

19. Change of venue statute, 257.

20. Set-off statute, 264, 417.

21. Dower statute, 333.

22. Sales by administrator under statute of wills, etc., 340.

23. Revenue laws, 345.

24. Scire facias statute as to mortgages, 197, 423, 424.

25. Statutes relating to vessel attachments, 445.

26. Statute as to depositions, 446.

27. Inclosure act, 448.

28. Abatement statute, 606.

STATUTE OF FRAUDS.

1. Promise to pay debt of another, 103, 217.

2. Fraudulent mortgages, 323, 327.

3. Interest in land, 329, 546, 669.
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STATUTE OF LIMITATION.
State not barred by, 249.

Action of assumpsit, 291, 330.

STAT OF PROCEEDINGS.

Pending a motion to quash an execution, 120.

STIPULATION.

Parties bound by a written stipulation as to the proceedings in a cause, 310.

Effect of a breach of a stipulation, by one of several parties to a cause, 599.

STRANGER.

1. When one tenant in common sues a Mravger, in trespass, for the conversion of the

chattel held in common, he can only recover the value of the undivided moiety by

way of damages, 172.

2. Where a note appears upon its face to have been given to secure a debt due by a

stranger, and no consideration is expressed for the promise, a consideration must be

averred and proved, 179.

3. A parol promise to pay the debt of a stranger is void under the statute of frauds, 217.

4. A moral obligation, coupled with an express promise, will not bind a stranger to the

consideration, 253.

5. Where a stranger claims goods and chattels levied upon, under an execution, a notice

which makes known his claim, forbids the sale, and informs the officer that he

intends to establish his right, is sufficient, 316.

6. The declarations and acts of strangers not binding upon parties litigant, 318.

Y. The act of a stranger, who recites that he acts for another is prima facie valid and

binding, in cases of appeal and supersedeas bonds, 401.

8. The ratification of the act by the principal is equivalent to a precedent authority, 687.

SUBJECT MATTER.

1. An officer is justified in executing process, where the court issuing it had jurisdiction

of the subject matter, and nothing appeared upon the face of the writ to apprise

the officer that the court did not also have jurisdiction over the person of the de-

fendant, 289.

2. Consent cannot confer jurisdiction to a court over the subject matter, where by law

such jurisdiction had not already been conferred, 309, 317.

SUBMISSION.
To arbitration, 40, 146, 161.

In an action upon an award, a mutual submission must be averred, 507.

SUBSEQUENT.

1. Power of a court at a subsequent term, 48, 258, 268, 304.

2. Subsequent grant, 149.

3. Subsequent possession, 173.

4. Subsequent pleadings, 247.

5. Subsequent trial, 264.

6. Facts arising subsequent to an appeal, 266.

7. Subsequent suit, 268, 653.

8. Subsequent paper filed, may refer to a prior, 486.

9. Subsequent warranty, 500.
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10. Subsequent contract, 658.

11. Subsequent acquisition of ferry landings by the grantee of a franchise which specified

his ferry ways, 672.

SUBSTANCE.

The law regards substance in preference to mere formality and technicality^ 188, 286,

454.

SUBSTITUTION.

The State leased saline land to A., reserving a re-entry for breach of the covenants

contained in the lease. The covenants were broken ; the agents of the State, instead

of re-entering, substituted B. and C. as lessees in the place of B, The supreme court

held the stibstitution illegal, 50.

SUBSCRIBING WITNESSES.

The ordinance of ITSY, required three subscribing witnesses to a will; the will in ques-

tion was signed by three, but one was a devisee under the wUl. This held a compli-

ance, 32.

SUITORS.

Distinction between voluntary and involuntary suitors, 182.

SUMMARY.

1. Forcible entry, etc., is a summary remedy, 165.

2. Statutory motions are, 205.

8. A restitution is a summary proceeding, 565.

SUMMONS.

Must be under seal, 303, 309, 394.

Return to, 181, 263, 281, 282, 303, 344.

General summons, when void, 322.

When capias quashed, stands as a summons, 466, 532, 687.

Return day must be authorized by law, 466.

SUPERSEDEAS.

Quashing of, does not affect writ of error, 197.

May be executed by an attorney in fact, 401.

And his authority will be presumed, 401.

Issues upon " probable caitse" 488.

Granted in *^ doubtful cases," 488.

A second application for a, wUl not ordinarily be entertained, 665.

A certiorari, improvidently issued, will be superseded, 680.

SUPERVISORY.

The supreme court exercises a supervisory control over all inferior tribunals,

416, 537.

SUPRESSIO VERI.

A ground of relief in equity, 24.

\

SUPREME COURT.

1. What constitutes the record in the, 42, 287.
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2. Comments of the court upon iuKafficient records prcHented for its consideration, 97.

8. When they will award a certiorari, 106, 471, 472, 519, 668.

4. When the court will remand a cause, 149, 327.

When not, 263.

6. When the court will enter the proper judgment or decree, 171, 247, 251, 270, 291, 294,

400, 463, 487.

6. Court will not notice objection not taken below, 161, 163, 166, 486, 613.

7. When judges divided, the decision below will be afHrmed, 187.

8. When the supreme court will render a judgment no7i obxtanie veredicto, 247.

9. When court will act upon an imperfect bill of exceptions, 249.

10. Will affirm and reverse in part, 251.

11. Will amend its record, 258.

12. Will not presume in favor of technicalities, 263.

13. Non-suit awarded in, 270.

14. No ori^inffl/ jurisdiction in habeas corpus cases, 291.

But will issue it, where necessary in the execution of its appellate power, 291.

15. No original jurisdiction to set aside a default rendered by an inferior court, 342.

16. Error in fact cannot ordinarily be assigned in the supreme court, 889.

17. Possesses a supervisory power over all inferior tribunals, 291, 416, 537, 583.

18. No error regarded by, unless specifically assigned, 423.

19. Will not entertain a. feigned ca.Mse, 481, 544.

20. Court will not always reverse an erroneous judgment, 549, 612, 653.

21. In capital cases, where the judgment of conviction is affirmed, the court will fix tiie

day of execution, 600.

22. Rule in supreme court as to new trials, 612.

23. Will not examine and decide moot questions or abstract propositions of law, 659.

SURETIES'.

1. An oral promise to a surety is void under the statute of frauds, 34.

2. A surety upon an administration bond is not liable unless the administi-ator has been

guilty of a devastavit, 96.

3. Mere delay to sue the principal does not discharge a surety, 126.

4. A clause in a bank charter which requires the board of directors to use diligence in the

collection of debts due the bank, is directory mereiy, and their omission to do so

does not discharge the surety, 126.

5. The court may discharge a surety for costs, in order that he may testify in the cause,

provided a new bond for costs is executed, 138.

6. Liability of a surety upon a recognizance, 164.

7. The contract of a surety is to be construed strictly, and cannot be extended by implica>

tion beyond the words of the original contract, 201.

8. The sureties of the State treasurer are not liable for his acts or defalcations, as ex officio

cashier of the State Bank, 201.

9. Where a subsequent duty is imposed by statute upon the State treasurer, his sureties

are not liable for any acts of omission, commission, or defalaition in reference to

the new duty imposed, 201.

10. Where two sign a bond—one as principal and the other as surety—both are principals,

436.

The only object of an obligor or promissor, attaching his name to a bond or note *' as

surety,'''' is to secure evidence as between the principal and surety in an actioa for

the recovery of the money paid by the surety for the principal, 436.

11. An attachment bond must be signed by the principal and surety, 464.

60
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SURPLUSAGE.

1. Where a declaration contains one good and one bad averment, the latter, on demurrer,

may be rejected as surplusage, if the count shows a good cause of action, 88.

2. Where a note is payable to A. & B., agents o/C, and A. & B. sue upon it, and the de-

claration sets out the note in hwc verba, the legal title is in A. & B., and the words
" agents for C" may be regarded on demurrer as surplusage, 97.

3. If a payee has indorsed a note, and yet brings suit upon it, describing himself as

assignee, and also as payee, the declaration is good ; the former allegation may be

rejected as surplusage, 180.

4. Surplusage will not vitiate a statutory notice, 316,

5. Surplusage does not vitiate a warrant issued by a justice of the peace in criminal

cases, 491.

SURVEYOR.

1. A county surveyor may give parol evidence of the location of a tract of land, 285.

2. Fees of a county surveyor, 444.

SUSPICION.

Based upon reasonable grounds, is admissible in justification of a suit for malicious

prosecution, 318.

SWEARING.

1. Common-law arbitrators need not be sworn, 161.

2. If the submission is under the statute, the courts wiU presume they were sworn, 161.

3. What constitutes perjury, 228.

T

TAX DEED.

Under the revenue law of 182Y, the tax deed is not primd facie evidence of title in the

grantee of the auditor, !i4o.

TAXATION OF COSTS, 195, 515.

TAX TITLE.

1. The law in force when the land was sold for taxes must govern as to the form and

effect of the tax deed, 345.

2. Under the revenue law of 182*7, the purchaser at a tax sale must show a strict compli-

, <mce with all of the requisitions of the law, 345.

TECHNICALITY.

1. The policy of the law is to try causes before Justices of the peace upon their merits,

and the appellate courts will not tolerate /.echnical objections upon the hearing of an

appeal involving the validity of their jud'^ments, 310.

2. In case ofjudgments by default, the plaintiff is held to a rigid technicality, 844.

3. TechnioaUty denounced by the supreme court, 564.

TENANT.

1. Estopped from denying his landlord's title, 125, 251.
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2. A complaint in an action of forcible detainer must show the relation of landlord and

tenant, 165.

3. To entitle a landlord to recover at common-law, in an action of debt for use and occu-

pation, the plaintiff must aver and prove that the defendant entered in privity with

the landlord's title or that the relation of landlord and tenant existed between them,

251.

And under the statute, the plaintiff must aver and prove that he was the " owner " of

the land, and that the defendant was his express or implied tenant, 251.

4. A purchaser in fee from a tenant, with knowledge of the tenancy, is liable to the land-

lord for use and occupation, 251.

5. When a lease is offered in evidence in a collateral action between either party and a

stranger, its execution must be proved, 350.

6. When a forcible detainer lies against a tenant, 898.

7. Proceedings by the tenant of the freehold in actions of ejectment at common law, 591.

TENANT IN COMMON.

1. Measure of damages in actions by one tenant in common for the conversion of the

chattel by a stranger, 1T2.

2. May maintain an action of forcible detainer against his co-tenant, 43'7.

S. Oral evidence of the existence of a tenancy in common of land is inadmissible, where

written evidence of the tenancy exists and is within the power of the party, 515.

TENDER.

Where a vendor covenants to convey, the vendee is not bound to prepare and tender

for execution a deed to the vendor, 330.

TERM.

1. Power of court at a subsequent term, 187, 268.

2. Power of the supreme court to issue a writ of habeas corpus in term time, 291.

3. Effect of a statute changing the time of holding the term of courts, 466.

4. Appeals may be prayed at any time during the term, 487.

5. Writs void where a term intervenes between the test of the writ and return day, 648.

6. When a term is held at an unauthorized time, the proceedings are coram non judice^

466, 550.

7. Power of circuit court to hold a special term, 591.

8. The word " term " in the statute, relating to attachments in aid of a summons, means
" «wie," 643.

TERRITORIES.

Power of Congress over the, of the U. S., 129.

TESTATOR.

Intention of a testator to be regarded in the construction of a will, 318.

TESTE.

1. An illegal teste of a writ legalized by the act of July, 1837, 389.

2. Where a term intervenes between the teste and return day of a writ, the writ is void,

648.

TESTIMONY.

1. Discretionary to permit an additional testimony after the argument has been com<

menced, 26.
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2. Bill of exceptions lies for receiving improper, or rejecting proper testimony, 2'1'J.

TIMBER.

Penal action for cutting and feUing, 642.
.

Tlie cutting must be willful, 642.

TIME.

1. In the construction of contracts, 249, 635.

2. Time of service must appear in a sheriff's return to process, 282, 303.

3. Lapse of time will not overthrow the presimiption of freedom, 112.

4. When statutes take effect, 466.

5. At law, the essence of a contract, 249, 635.

6. Word " term," in attachment statute, means time, 643.

1. Time of performance, when mistaken, may be corrected in equity, 6*71.

TITLE TO LAND.

1. In ejectment plaintiff must recover on the strength of his own title, 148.

2. Where parties claim under a common source of title, neither can dispute its origin or

validity, 148.

3. Title under the ordinance of 1787, 148, 149.

4. Under an act of Congress, 149.

5. Under a governor's confirmation, 149.

6. Defendant in execution who desires a levy on land must exhibit his title, 183.

7. Title of landlord, 125, 251.

8. Possessory title to land, 173, 284

—

vide also Possession.

9. Vendee when in default cannot dispute title of his vendor, 296.

10. Preemption title, 351.

11. Failure of vendor's title, 166, 532.

12. Under a sheriff's sale, 53.

13. Adverse title, 173.

TORT.

1. No writ of error lies upon a judgment in toit, after the death of the tortfeasor, 120.

2. In actions of tort, the jury may find one of several defendants guilty, and discharge

the others, 502.

And where there is no evidence as to one, the court may direct a verdict of acquittal,

502.

3. Torts not assignable, 678.

TOWN.

1. Where the charter of a town provides that debt shall lie for breaches of the town ordi-

nances, a general summons, without specifying the form of the action, is void, 822.,

2. Jurisdiction of justices of the peace in penal actions under a town ordinance, 591.

3. Town ordinance prohibiting sale of hquor, 591.

4. Suits must be brought in corporate name of town, 591.

5. No precedent action of the town counsel is necessary to authorize the institution of a

suit to recover a penalty incurred for the infraction of a town ordinance, 591.

TRANSCRIPT.

1. Of judicial proceedings under the constitution and laws of the U. S., 48, 80, 467.

2. In appeal causes, the transcript must be filed by the third day of the term of the

supreme court, 197.
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8. Certiorari for a perfect transcript on an allegation of diminution, 4Yl, 624.

4. Cannot be withdrawn upon dismissal of an appeal, with a view to a writ of error, 472.

5. State bound to pay clerk's fee for transcript in civil cases, where it is a party, 489.

6. Must be certified under the seal of the court, 624.

TRANSITORY ACTIONS.

The circuit courts have Jurisdiction in all transitory actions where the defendant is found

within the territorial jurisdiction of their respective courts, 676.

TREASURER,

1. Notice to delinquent State treasurer, 188.

2. Liability of the sureties of the State treasurer, 201.

3. Power of county treasurer, 422.

TREATY.

Does not divest vested rights, 148.

TREESS.

1. Nursery trees ar« a part of the freehold, 142.

2. Cutting down timber trees, penalty for, 642.

TRESPASS.

1, De bonis asportaois, description in, 7.

Against a sheriff, 23, 87, 499.

Against a constable, 345.

2. Vi et armis, 89, 100, 116, 336, 343, 602.

8. Quare clausum fregit ^ 173, 284, 285, 578.

4. In trespass, all are principals, 310.

5. Jurisdiction ofjustices of the peace, 698.

6. Trespass for cutting timbers, €42.

TRIAL.

1. Without a joinder of issu«, when a waiver of the omission. 228.

2. Of appeals from justices to circuit court, are de novo, 265, 466.

8. Trial by court, no bill of exceptions lie, 277.

4. Of the right of property, 316.

6. Issues of fact must be tried by jury, 465.

TRICKERY.

Of lawyers, condemned, 564.

TROVER.

For a levy under a void writ, 499.

U

UNCERTAINTY.

1. In judgments and verdicts, 317.

2. In pleadings, 503, 616, 632.
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UNCONSTITUTIONAL STATUTES.
Bills of credit, 1i.

Poll tax, 112.

UNDISPOSED OF PLEA.

Error to render judgment by default where a plea is on file, 516, 567.

UNDIVIDED INTEREST.

Where a stranger converts a chattel belonging to tenants in common, one tenant bring-

ing action for the injury can only recover the value of his undivided interest, 112.

UNION.

Power of a State after admission into the Union, 129.

UNITED STATES, 80, 148, 226, 235, 283, 286, 287, 333, 554.

UNTVERSALIST.
A competent witness, 23.

UNLIQUIDATED DAMAGES.

Growing out of a breach of the contract sued on, may be set-off, 417.

UNSEALED WRITINGS.
Profert of, unnecessary, 8.

USE AND OCCUPATION.

When action lies for, 261, 296, 503.

USURY.
Must be pleaded, 297.

Usury statutes are penal, 677.

VACANCY.
In oflBce of clerk of circuit court, 298.

VACATION.
Power of supreme judges in, 291.

Execution of a writ of inquiry in, 300.

Sheriff's bond may be filed in, 650.

VAGUENESS.

A vague admission not to be relied on, ?17.

VALUE.

1. Need not be averred in declaration in trespass, de bonis, etc., 1.

2. Of State paper, 96, 221.

8. Verdict in larceny must find value, 892.

VARIANCE.
1. In debt on bond, 41,

2. In debt on records, 48.
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Where the record is a mere inducement, 318, 345.

8. Between writ and declaration, 164, 182.

4. In action upon a note, 220, 390, 413, 462, 668.

6. How objection taken. 287, 569.

6. In larceny, 329.

V. Between judgment and appeal bond, 4*72.

8. In action upon contracts generally, 545.

9. In indictment for having in possession forged bank notes, 690.

VENDEE OF LAND.

Demand of deed necessary, 82.

Need not prepare deed, 330.

Actions against, for consideration money, 106, 166, 494, 635.

Liabihty of, when in possession uuder a parol contract, 296.

Bill for performance, 387, 473.

ReBcission of contract, 473.

Vendee under the U. S., 578.

VENDOR OF LAND.

Duty and rights of, 82, 106, 166, l7l, 296, 330, 494, 500, 611, 636.

Vide also Vendee and Specific Performance.

VENIRE.

When lost may be filed nu7ic pro tune, 424.

Special, for a grand jury, 600.

VENIRE DE NOVO.

When awarded by supreme court, 105, 173, 400, 575.

VENUE.

Proceedings in civil actions on change of, 163.

Change of, in criminal cause by one of several defendants, 267, 418.

Notice of motion to change, 276.

Transitory in trespass vi et armis, 343.

VERBAL.
Promise to pay debt of another, 34.

Extension of time of performing a written contract, 659.

VERDICT.

What irregularities cured by verdict, 13.

In capital cases, prisoner must be present when verdict returned. 61.

Verdict upon several counts sustained, though some bad, 121.

And judgment must be construed together, 317.

In larceny, should find value of property stolen, 392.

When verdict defective, judgment reversed, 400.

When verdict exceeds ad darnnufn, plaintiff may remit excess, 461.

Jury retiring with instructions to return a sealed verdict, 630.

In ejectment, 561.

VESSELS.
Attachment against, 446.

Common carriers, 580.
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Bill of landing by, 580.

Ke-shipment by, 580.

VESTED RIGHTS.

Cannot be disturbed by legislation or judicial decisions, 454, 654.

No vested right in a public ofSce, 461.

VIDELICET.

Does not aid a defective averment, 567.

VOID AND VOIDABLE.

1. Capias ad respondendum, 179.

2. Executions, 183, 301.

3. Promise, 217.

4. Note, 183, 246.

5. Capias ad satisfaciendum, 179, 289.

6. Parol sale of land, 296.

7. Summons, 309, 548.

8. Administrator's deed, 340.

9. Contract of infant, 430.

10. Judgment, 454, 645.

W
WAIVER.

Of original pleas, by filing new ones, 106.

Demurrer waives a motion, 110.

A plea is a waiver of a demurrer, 110, 247, 321, 330, 524, 531, 548.

Of non-joinder of issue by proceeding to trial, 226.

Of a jury, effect of, 280, 310, 323, 343, 349, 689, 613, 668.

Of an irregular appeal by proceeding to trial, 316.

A rejoinder waives demurrer to replication, 423, 532.

A trial upon issues of fact waives all irregularities, 439.

A trial by jury can only be waived by an entry of record, 465.

Appearance and pleading waives defective process, 569, 643.

Plea in abatement—demurrer thereto—^sustained ; defendant thereupon pleads in bar

;

this waives the plea in abatement, 687.

WARD.

A guardian ad litem for infant defendants should deny the allegations of a bill in equity

exhibited against his wards, 646.

Exceptions to the rule, 546.

WARRANT.

At common-law, and by statute, a justice may appoint a special constable to execute a

warrant in a criminal cause, 89.

WARRANTY.

Upon the sale of a chattel, should be made at the time of the sale, or, if made subse-

quently, must be based upon a new consideration, 500.

A vendee of a chattel cannot recover damages for a defect in the thing purchased,

unless. the vendor made a false representation, or warranted the article, 500.
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3. No particular words are requisite to constitute a warranty in the sale of chattels ; but
the vendor must affirm a fact, upon which the vendee relied, which turns out to be
untrue in point of fact, 500.

4. A mere opinion as to the class or quality of the thing sold, made by a vendor in a bill

of parcels, does not constitute a warranty, 500.

WHARFING PRIVILEGES IN CHICAGO, 585.

WIDOW.
1. Is only entitled to dower in legal or equitable estates of inheritance, 333.

She is not endowable of a preemption right, 833.

2. Requisites of her petition for the assignment of dower, 333.

WIFE.

1. Where husband and wife join in the execution of a mortgage, both are proper parties

to a proceeding to foreclose the same by scire facias^ 423.

2. Dower of wife does not pass unless she acknowledged the execution of the deed of her

husband upon a privy examination, etc., 591.

WILLS AND TESTAMENTS.

1. Construction of wills, 318.

2. Probate of wills, 585.

3. Under the ordinance of July 13, 1787, 32.

WITNESSES.

1. A universalist is a competent witness, 23.

2. To a will, 32, 685.

3. Where a party tampers with a witness, and undertakes to refresh his memory, the cir-

cumstance, to say the least, is suspicious, 317.

4. When fees must be tendered to a witness, 330.

5. A witness, when sworn in a cause, is bound to tell " the truth, the whole truth, and

nothing but the truth," 394.

6. Where a bill of exceptions does not affirmatively show that a question propounded to a

witness was illegal, the judgment will be affirmed', 440.

7. If an attorney in a cause writes or dictates the answer of a witness, his deposition is

illegal, 446.

8. Absence of a material witness, when a cause for the continuance of a suit, 330, 456,

641, 665.

9. When a witness swears that he carried a message relating to the cause in controversy,

from the defendant to the plaintiff, the reply of the latter is admissible on cross-

examination of the witness, 458.

10. An arbitrator may examine a witness during the absence of both parties, 624.

11. Where the court refuses to permit pertinent and relevant questions to a witness, a bill

of exceptions lies, 551.

12. Indictment lies for willfully and corruptly refusing to issue a subpoena for a witness, 649.

13. The recall of a witness after close of the testimony is discretionary, 26, 653.

14. Where a question is put to a witness and answered, in the ftice of an objection, the

supreme court will not reverse the judgment for the illegality of the question, unless

the bill of exceptions shows the answer of the witness to the question, 653.

15. All persons are competent witnesses who are not parties to the record, who have a

sufficient understanding, and who are not disqualified by interest, crime, or the

want of a proper moral obligation to speak the truth, 200.
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16. The interest which is necessary in order to disqualify a witness must be in favor of the

party calling him, 200.

11. Where the interest of a witness is equally balanced between the contending parties, he

is competent to testify, 200.

18. In -a trial of the right of property, the defendant in execution is a competent witnesSi

200.

WORDS OF SLANDER.

The words "Ac swore to a lie" in a declaration for slander are not actionable, unless

without a colloquium setting forth the circumstances under which the words were

spoken, 10.

WRITS AND PROCESS.

1. Variance between writ and declaration, 164, 182.

2. Of capias ad respondendum, 687.

3. Oi capias ad satisfaciendum, 179, 289.

4. Of attachment, 496.
'

5. Of summons, 303, 309, 548.

6. Of scire facias, 299

—

vide Scire Facias.

7. Of inquiry, 210, 300, 311.

8. Of error, 165, 207, 311, 403, 466, 488, &2^—vide Error.

9. Return to original process, 181, 303

—

vide Return.

10. Must be under seal, 303.

11. Teste of, 389, 548.

12. Return day of, 548.

13. Of two "«^^^7s," 9.

14. Oifieri facias, 183, 301.

WRITTEN INSTRUMENTS.

1. Must name the contracting parties, 97.

2. Which contain mutual covenants, not assignable, 200.

3. Containing covenant for personal service, not assignable, 200.

4. Law in force when made, form a part of the instrument, 201.

5. Construction of, a question of law, 249.

6. In suits upon, copy annexed to declaration no part of declaration or record, 287

7. When sealed, import a consideration, 294, 331.

FINIS.

4^
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